2020 No. 128/ FD BERBICE

IN THE HIGH COURT OF THE SUPREME COURT OF JUDICATURE OF
GUYANA

FAMILY, DIVORCE AND MATRIMONIAL JURISDICTION
(FAMILY DIVISION)

BETWEEN:
HOLDER (ADOLPHUS CLAIRMONET JUNIOR)

Petitioner
-and-

HOLDER (MALINE IRIS) nee KEWLEY
Respondent

The Honourable Justice Navindra A. Singh, Puisne Judge
Mr. Adrian Anamayah for the Petitioner
Mr. Rodwell Jugmohan for the Respondent

Delivered on December 7" 2020 via electronic mail

DECISION

The Petitioner and the Respondent lived as man and wife in a common law
relationship from 2004 until September 26" 2014 when they were lawfully married

to each other.

On June 10" 2020 the Petitioner instituted this action seeking a dissolution of his
marriage to the Respondent and for Declarations that he is entitled to a one-half

share in the following properties, which he asserts are matrimonial property;

I.  Motor Car Registration No. PTT 178, registered in the name of the Petitioner.

Il. Land situate at Sublot B, being a portion of lot 11, east of Section A, Lot No.
65 or New Market, Corentyne, Berbice and the house situate thereon.

[ll. The appliances and furnishings in the said property.
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The Respondent contends that the land was purchased solely by her in 2006 with

her finances.

The Respondent stated that she won the sum of seventeen million dollars
[$17,000,000.00] in 2014 from playing the lottery and it is with those funds that
she built the existing house on the land, furnished the house and purchased the

Motor Car.

The Respondent contends that since the Petitioner did not contribute to the

acquisition of any of the properties he is not entitled to any share in the properties.

This in itself is not good and sufficient reason since as the Court pronounced in

Seweda v Seweda 39 APL 2012 [Unreported] [Full Court of Guyana], specific

contribution to a specific property does not have to be proven. In fact, where the
parties have been living together for more than five years, contribution towards the

acquisition of the property in contention cannot be taken into consideration.

The Respondent’s contention is therefore contrary to settled law and does not

require any further discourse.

The Respondent submits that the acquisition of property utilising the lottery
winnings should not be classified as matrimonial property and consequentially any

property that was acquired using those funds cannot be matrimonial property.

ISSUE

Are lottery winnings matrimonial property.
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LAW

Section 15(9) of the Married Persons’ (Property) Act;: CAP 45:04 of the Laws

of Guyana, which provides;
“When hearing an application, where the parties were living together for less than
five years, in respect of property in dispute under subsection (1) the judge in making
such order with respect to the property as he thinks fit shall take into consideration
and quantify, in such manner and to such extent as may seem just to him in all the
circumstances of the case, the contribution made by a spouse to a marriage and to
the welfare of the family, including any contribution made by looking after the home
and caring for the family:
Provided that the judge shall award the claimant party, where the parties
were living together:
(a) for five or more years and where the claimant party was not working, one
third
(b) for five or more years and where the claimant party was working, one
half,
of the property acquired during the marriage, but the judge in his discretion, may,

for good and sufficient reason, vary such awards.”

S v AG (financial remedy: lottery prize) [2011] EWHC 2637 (Fam)

Matrimonial Causes Act 1973 section 25 [United Kingdom]

Kobylack v Kobylack [1981] 442 NYS 2d 392

Jordan v Jordan, NYLJ, Aug 20, 1985, p. 11, col. 6 [Kings Co.]
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Smith v Smith, Nov 21, 1988, p. 30, col. 4 [Sup. Ct. West Co.]

Ullah v Ullah [1990] 555 N.Y.S 2d 834

N.Y. Dom. Rel. Law § 236

Zvk v Zyk (1995) FLC 92-644 [Australia]

ANALYSIS
Counsel for the Respondent submits that the Court ought to consider the source of

the funds used to acquire the properties and relying on S v AG (financial remedy:

lottery prize) submits that since the funds were not acquired through a joint venture
of the married parties then the party that was not part of the ‘venture’ in purchasing

the lottery ticket ought not to be entitled to share in the winnings.

To determine whether that principle can be applied to this jurisdiction [Guyana], it

is necessary to examine the governing law applied in that case.

The jurisdiction of that case is the United Kingdom and the law that was applied

was the Matrimonial Causes Act 1973 section 25, which places a duty on the

Court to look at any special circumstances which will justify a departure from an
equal sharing of matrimonial property and one such special circumstance is the
source of funds used to acquire any of the matrimonial property where those funds

were not derived from the income or efforts of the parties during the marriage.

The Court finds that that principle is not applicable in this case since the applicable

law, section 15(9) of the Married Persons’ (Property) Act does not provide for

consideration, directly or indirectly, of ‘the source of funds used to acquire any of
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the matrimonial property where those funds were not derived from the income or

efforts of the parties during the marriage’.

Further, the Court finds that based on the provisions of section 15(9) of the

Married Persons’ (Property) Act, the actual lottery winnings are matrimonial

property since it is indisputable that it is property that was acquired during the

marriage, as specifically provided for in the said section.

The cases of Kobyvlack v Kobylack; Jordan v Jordan; Smith v Smith and Ullah

v_Ullah have all ruled that lottery winnings are marital property. In fact in

Kobvlack v Kobvlack the Court held that an automobile won at a church raffle

was marital property.

The jurisdiction for those cases is New York and the law that was applied was N.Y.

Dom. Rel. Law § 236 which provides;

‘The term "marital property" shall mean all property acquired by either or both
spouses during the marriage and before the execution of a separation agreement
or the commencement of a matrimonial action, regardless of the form in which title
is held, except as otherwise provided in agreement pursuant to subdivision three of
this part. Marital property shall not include separate property as hereinafter

defined.’

The Court finds that the provisions of N.Y. Dom. Rel. Law § 236 and section 15(9)

of the Married Persons’ (Property) Act are materially indistinguishable with

respect to what comprises matrimonial property.
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This Court adopts the following words of the Court in Ullah v Ullah where the
spirit of the legislation and equity of the circumstance was brilliantly articulated;

‘The award was won through sheer luck. This enormous return required little effort
or investment. As it was predominantly the result of fortuitous circumstances and
not the result of either spouse’s toil or labour, equal division of this jackpot is

entirely appropriate.’

The issue was settled in the jurisdiction of Australia in Zyk v Zyk where the Full
Court examined most, if not all, of the previous decisions of the Court on the issue
and it was decided that the winnings are to be considered the product of joint
contribution by both parties, which results in the winnings being matrimonial

property albeit by a somewhat different rationale.

CONCLUSION

Lottery winnings are matrimonial property under the provisions of the Married

Persons’ (Property) Act.

As previously stated, where the parties have been living together for more than five
years, contribution towards the acquisition of the property in contention cannot be
taken into consideration, so even if the actual lottery winnings were not found to be
matrimonial property, the property acquired with the lottery winnings would in any

event be matrimonial property, since as was explained in Seweda v Seweda,

individual contribution to the acquisition of property is irrelevant with respect to

the determination of what is matrimonial property.

As per Singh J in Seweda v Seweda;
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‘In my opinion the Married Persons’ Property (Amendment) Act 1990 was

principally enacted to bring to an end to and remove the need for a Court to sit and
engage in forensic matrimonial accounting. A Court is no longer required to sit
and determine what every penny that came in to a marriage was spent on or by
whom.

It is a pragmatic recognition that both spouses contribute to the operation of the
family unit and the value of that contribution, where the parties have been living
together for at least five years, has been assessed by the legislators to be either
one-third or one-half, based on whether or not the claimant spouse was gainfully
employed and that statutory assessment can only be varied by a Judge for good and
sufficient reason.

Good and sufficient reason in a legal context and in the context of varying a
Statutory award, in my opinion, simply means a legitimate reason supported by

compelling evidence.’

Based on the foregoing discussion the fact that the source of the contribution is

lottery winnings would not be a legitimate reason to vary the statutory award.

In the circumstances, based on all of the foregoing, the Court grants paragraphs (a),
(b) and (c) of the Form 7 filed on June 10" 2020 together with costs to the Petitioner

in the sum of $50,000.00.

Justice N. A. Singh

Page 7 of 7



