IN THE HIGH COURT OF THE SUPREME COURT OF JUDICATURE OF
GUYANA
REGULAR JURISDICTION

2018-HC-BER-CIV-SOC-55

BETWEEN:
PREMWATEE FAINT represented herein by her
duly constituted Attorney ARNOLDO BALDEO
DOOKEENA agreeably with Power of Attorney No.
1003 of 2013 (Berbice) executed and filed on April
16, 2013 at the Deeds Registry in New Amsterdam,

Berbice.
Claimant
-and-
1. PATRICIA RAMNAUTH
2. LINDEN RICHARDSON
Defendants

Jointly and/or Severally

The Honourable Justice Navindra A. Singh, Puisne Judge
Mr. Kumar Doraisami for the Claimant

Mr. Mirza Sahadat for the Defendants

Delivered August 28" 2020

DECISION

The Claimant claims Possession of Lot 16, Section B, Cromarty, Corentyne,

Berbice and damages for trespass.

The undisputed facts in this case are that the Claimant is the owner of Lot 16,
Section B, Cromarty, Corentyne, Berbice by Transport No. 8§74 of 2000 [Berbice]

[Exhibit “B1 - B3”] [hereinafter referred to as the Property].
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The Defendants entered into possession of the building on the property as licensees
around 1999 - 2000 through permission/ invitation from the Claimant’s mother who

at that time resided in the building.

The Claimant’s mother passed away in August 2003 and the Claimant requested

that the Defendants vacate the building by written notice.

The Defendants did not remove and as a result the Claimant brought criminal
trespass charges against the Defendants in the Whim Magistrate’s Court whereupon

they were found guilty.

They Defendants continued to refuse to remove and as a result the Claimant
instituted High Court Action 83 SIW of 2013 (Berbice) on April 17" 2013 claiming
possession of the Property [Exhibit “M1 - M19”]. That matter was deemed

abandoned by the Court.

The Defendants filed a Petition seeking a Declaration that had acquired prescriptive
title to the Property in 2013 [220-P of 2013 (Berbice)] and that Petition was

opposed by the Claimant and subsequently dismissed for non-appearance in 2017.

The Defendants contend that they were in adverse possession commencing from

three possible times;

I. from the date when the Claimant’s mother transferred title to the Claimant,
which is September 15% 2000

II. from the death of the Claimant’s mother in 2003, or

1. the Magistrate’s Court proceedings in 2004
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It is ludicrous for the Defendants to claim to be in adverse possession while
occupying the building with the Claimant’s mother, moreover, occupying the

building, according to their evidence, as her caretaker.

This contention is untenable in law or common sense.

The Court agrees that a period of adverse possession could have commenced in
favour of the Defendants either in 2003, after the death of the Claimant’s mother or
in 2004 with the commencement of the Magistrate’s Court proceedings, however,
since it is not material whether it is 2003 or 2004, as will be explained below, it is

not necessary to to make that determination.

The Court will clarify that Setaram v Ramdass is distinguished from this case

since in that case the Magistrate had ordered the Defendant to remove from the

building.

Counsel for the Defendants contend that High Court Action 83 SIW of 2013
(Berbice) having been deemed abandoned did not interrupt the period of their

adverse possession of the Property.

Counsel for the Defendants seeks to rely on the following statement of the CCJ in

Narine v Natram et al [2018] CCJ 11 (AJ);

“Proceedings for the recovery of land that were not pursued, however, but were
dismissed for want of prosecution or were discontinued, were no more relevant

than a mere demand for possession which was not pursued.”

which was in fact the CCJ’s interpretation of observations made by Simon Brown

LJ in Markfield Investments v Evans [2001] 1 WLR 1321.
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Upon a perusal of the records of High Court Action 83 SIW of 2013 (Berbice)
[Exhibit “M1 - M19”] it is clear that the Action was not abandoned by the
Claimant but rather deemed abandoned by the Court on technical issue of non-
compliance with a rule since a Request for Hearing was filed [Exhibit “M19”]
therein and this Claim was instituted with 3 weeks of that Action being deemed

abandoned.

The observations of Simon Brown LJ in Markfield Investments v Evans was

clearly referable to scenarios where the Claimant had forsaken the claim,
particularly since that case involved the issuance of a previous Writ which had been

dismissed for want of prosecution.

This would clearly in concurrence with the CCJ’s statement, hence that Court’s use

of the words “ ... that were not pursued ...”.

In the circumstances of this case the Court finds that the filing of High Court Action
83 SIW of 2013 (Berbice) did in fact stop time from running in favour of the
Defendants claim of adverse possession.

The Defendants having conceded that time could not run at least until the death of
the Claimant’s mother in 2003, the time required to extinguish the Claimant’s title
by adverse possession could not have accrued prior to the filing of that Action and
certainly did not accrue between the termination of that action and the

commencement of this Claim.

In the circumstances the Defendants’ Counterclaim is dismissed and the Court

further Orders that the Defendants do deliver up vacant possession of property
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situate at Lot 16, Section B, Cromarty, Corentyne, Berbice more fully described in

Transport No. 874 of 2000 [Berbice] forthwith.

Since trespass constitutes an injury to possession, the Claimant cannot succeed in
her Claim for damages for trespass, however the Court awards the sum of
$1,000,000.00 to the Claimant against the Defendants as mesne profits in

accordance with section 25 of the High Court Act; CAP 3:02 of the Laws of

Guyana.

The Court awards the sum of $100,000.00 to the Claimant against each Defendant

as Costs.

Justice N. A. Singh
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