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JUDGMENT

INTRODUCTION

[1] On 21* December 2017, Brian Tiwarie instituted proceedings by way of Fixed Date

Application against Sunset Lakes Inc. (‘the Company’), Citizens Bank Guyana Inc, the

Registrar of Lands, Clifton Nigel Hinds, Harryram Parmesar and Precious Metal Mines Inc.

seeking the following declaratory reliefs and orders:

e —

a)

b)

d)

A Declaration that the caveat entered into by the Applicant to the sale or
disposition of the property of the First Named Respondent on the 17" day of
March 2016 is legally binding on the Respondents and is still in force and effect
pursuant to Section 125 of the Land Registry Act Cap. 5:02

A Declaration that Caveat Number 2016/956 filed by the Applicant on the 17"
day of March 2016, was and still is valid and subsisting when the Third Named
Respondent purported to register the transfer of the property to Zone: E.B.D.;
Block I1I, Parcel: 130; Description and Location: Plantation Providence, with
the building and erections thereon from the First Named Respondent to the
Sixth Named Respondent at the instance of the Fourth Named Respondent in
his capacity as the Receiver of the First Named Respondent, and therefore
operated as a statutory bar to any such transfer.

A Declaration that the third Named Respondent acted ultra vires her powers
and in violation of the Land Registry Act Cap. 5:02 when she purported to
register the transfer of the property situated at Zone: E.B.D.; Block: III; Parﬁel;
130: Description and Location: Plantation Providence, with the buildings and
erections thereon belonging to the First Named Respondent to the Sixth named
Respondent on the 26" day of October 2017 when the said caveat was in force
and had not been removed from the register.

A Declaration that Certificate of Title purportedly issued on the 26" day of
October 2017 to the Sixed Named Respondent, and numbered 2017/4161 in
respect of the property situated at One: E.B.D.; Block: III; Parcel: 130;
Description and Location: Plantation Providence, with the buildings and

erections thereon is null, void and of no legal effect.
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i)

7

k)

A Declaration that the First Named Respondent is and remains the true and
lawful owner of property situated at Zone: E.B.D.; Block III, Parcel: 130;
Description and Location: Plantation Providence, with the building and
erections thereon as idented and described in Certificate of Title dated the 3
day of October 2014 and numbered 2014/3415, free from all encumbrances.
An Order restraining the Respondents by themselves, their servants and/or
agents and each and everyone of them whomsoever and howsoever from selling,
disposing of, leasing or otherwise alienating the said property, or from
mortgaging, charging or otherwise encumbering the said property described as
Zone: E.B.D.; Block III, Parcel: 130; Description and Location: Plantation
Providence, with the building and erections thereon, as identified and described
on the Certificate of Title dated the 26™ day of October 2017 and numbered
2017/4161 pending the hearing determination of this action.

An Order directing the Third Named Respondent, the Registrar of Lands, to set
aside Certificate of Title dated 26" day of October 2017 and numbered
2017/4161 in favour of the Sixth Named Respondent

An Order restraining the Third Named Respondent from accepting the
registration and/or in any way dealing with the property situated at Zone:
E.B.D.; Block IIlI, Parcel: 130; Description and Location: Plantation
Providence, with the building and erections thereon pending the hearing and
determination of this action.

An Order restraining the Sixth Named Respondent from selling, mortgaging,
leasing or otherwise encumbering and/or alienating the property described. as
Zone: E.B.D.; Block Ill, Parcel: 130; Description and Location: Plantatéon
Providence, with the building and erections thereon until the hearing and
determination of this action.

Damages in excess of $100,000,000.00 (one hundred million dollars) for fraud
committed by the Respondents.

Damages against the Second, Third, Fourth, Fifth and Sixth Named Respondent
in excess of 8100,000,000.00 (one hundred million dollars) for causing loss to
the Applicant by unlawful means
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l) Damages in excess of $100,000,000.00 (one hundred million dollars) for
trespassing committed by the Respondents on the property.

m) Such further or other Order as the Court may deem just.

n) Costs.

[2] On 13™ February 2018, the Fixed Date Application was converted to a Statement of Claim. A
Defence was filed by the 4" Defendant on 11" April 2018. On 12 April 2018, the 3rd _
Defendant filed its Defence. The 2" and 5™ Defendants both filed their Defences on lﬁﬂwﬁfxﬁ%
2018 with the 6™ Defendant filing its Defence on 24" April 2018.

Facts

S o v

Jif!ﬁ {) J /
[31 Brian Tiwarie (‘Claimant’) incorporated a company under the name of Sunset Lakes O

(‘Company / 1% Defendant) on 1% April 2011. At that time, he was the sole owner and
shareholder of the Company, holding all the Company’s one thousand (1000) shares
exclusively. By agreement on 7% February 2014, the Central Housing and Planning Authority
sold Parcel No. 130, Block No. III, Zone: E.B.D., being part of Plantation Providence, East
Bank Demerara with no buildings and erections thereon (‘property’) to the Company which
was issued Certificate of Title No. 2014/3415 dated 3rd October 2014. On 10" April 2014,
the Claimant entered into a written agreement of sale and purchase (‘Agreement ’) with
Hongbo Chu, whereby he sold and transferred to Hongbo Chu his entire shareholding
comprising of one thousand (1000) shares in the company for eight million United States
Dollars (US $8,000,000.00) of which a deposit of four million United States Dollars (US
$4,000,000.00) was paid upon the execution of Agreement. Hongbo Chu was required to pay
the balance by 10" April,2015, this he failed to do, and the Claimant instituted proceedings
against him on the 22™ January,2016, in the High Court (action No. 2016-HC-DEM-CIV-CD-
70) for breaching the Agreement.

[4] On 17" March 2016, the Claimant lodged caveat No. 2016/956 (‘caveat’) in the Land Registry,
purporting to claim an interest in the property registered in the Company’s name. On 16%
November 2017, the Claimant and Hongbo Chu appeared before me in action No. 2016-HC-
DEM-CIV-CD-70 and asked that the Terms of Settlement (‘Settlement’) they had entered: be

made an order of the court. The Settlement was made an order of the court.
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[5] Pursuant to that settlement, Hongbo Chu agreed, inter alia, to transfer fifty percent (50%) of
his shareholdings in the Company back to the Claimant. However, at the time of the Settlement
was drawn up, Hongbo Chu had disposed of all his shareholdings in the Company to Penglong
on the 21 October,2014. It is noted that this divestment was effected months before a term
creating a lien on Hongbo Chu’s shares in favour of the Claimant for default in payment of the
outstanding balance could have crystalised.

[6] Since 16™ October 2014, the Company had applied for and obtained a loan, secured by a First
Debenture over the property for which a certificate of registration No.6731 was issued by the
Registrar of Companies, from the 2" Defendant for the sum of one billion, one hundred million
Guyanese Dollars ($1,100,000,00.00). The Company subsequently defaulted on the loan
repayment and the 2™ Defendant appointed Clifton Hinds (4" Defendant) as receiver and
manager of the Company by written instrument dated 12" January 2017 which was duly
registered in the Commercial Registry. On 14™ February 2017, Justice Rishi Persaud declared
that the appointment of the 4™ Defendant as receiver and manager of the Company was valid,
just, legal and well founded (action No. 2017-HC-DEM-CIV-CD-146).

[71 On 9™ October 2017, the 4™ Defendant, in his capacity as receiver of the Company, sold the
property of the Company under the terms of the receivership to Precious Metal Mine Inc (‘6™
Defendant’) pursuant to an agreement of sale and purchase (‘Agreement 2’) for one billion,
four hundred and ninety-nine million Guyana Dollars (GYD $1,499,000,000.00). The property
was thereafter transferred to the 6% Defendant by the 3™ Defendant and a Certificate of Title
was issued on 7% November 2017. Harryram Parmesar (‘5™ Defendant’) was substituted as
receiver and manager of the Company by the 2™ Defendant through written instrument on 13"
November 2017, following the 4" Defendant’s removal by written instrument of't

he
7%
The Claimant now sues all the Defendants, jointly and/or severally seeking t lﬂ f

out at paragraph [1].

The Claimant’s case

I Bt
S
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[8] Counsel for the Claimant asserts that the 3" Defendant could not have lawfully tran§%érferd‘tfﬂ'é -

v

to the property over to the 6™ Defendant because a caveat on the property filed on 17™ March

2016 is still valid and existing. Counsel has submitted that the caveat lodged by the Claimant
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can only be removed by consent of the caveator or the court acting pursuant to Section 125 of
the Land Registry Act Cap. 5:02 (‘LRA’), in the absence of which the caveat remains on
property. In the circumstances, they submit that the failure to suspend the registration of the
title until the caveator was given requisite notice and opportunity to commence proceedings
before the court was an exercise of power not conferred on the 3™ Defendant. In the premises,
they submit that the 3™ Defendant acted uitra vires and that the title transferred;tp 17}/1e—6"L \\ ,-:\\\

Defendant was a nullity and should be set aside. A

The Defence

[9] Counsel for the Defendants have submitted that the Statement of Claim is mlsconeelvrc‘:l, bad- ‘ i T //
in law, frivolous and vexation. Firstly, counsel for all the Defendants submit that the céysati‘//
filed by the Claimant on 17" March 2016 does not claim any interest in the registered land in
accordance with Section 125(1) LRA. They have all articulated the position that the caveat
filed asserted a claim in personam against Hongbo Chu for a liquidated sum arising out of
breach of Agreement 1 and not a right in rem against the property. Therefore, the caveat does
not satisfy the legal requirements encapsulated in Section 125 LRA and is thus unfounded and
bad in law as it does not assert or set up any legal, equitable, beneficial, or other interests in
and to the registered land to which a caveat can protect.

[10] Counsel for the 4% Defendant has also submitted that the Claimant has not adduced any
evidence against any of the parties to support the assertion of fraud, collusion and/or conspiracy
neither have these matters been addressed in written submissions to the court. He submits that
the claims of fraud, collusion and conspiracy should be taken by the court to have been
abandoned.

[11] Regarding submissions by counsel for the Claimant that the act of the 3™ Defendant is without
jurisdiction, ultra vires, a nullity and should be set aside, counsel for the 3 Defendant has
contended that Section 125(1) LRA indicates that upon the lodgement of a caveat, the
Registrar must enter a memorial and that this could only speak of caveats relating to registered
land and which have otherwise satisfied the conditions of the LRA. Counsel for the 3™
Defendant acknowledges that where an inswument is presented to be registered and that
instrument affects the registered land with respect to which the caveat is placed, the Register

is enjoined to notify the caveator. However, they argue, where the caveat affects no registered
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land then no duty is cast on the Registrar to notify anyone at all to enter any memorial. The 3™

Defendant submits that Section 125(4) LRA provides that either the court or the caveator may

remove the caveat but that this contemplates that the caveat is valid under the Act.

Consequently, the 3™ Defendant’s acts were not uitra vires.

Fraud must be specifically pleaded and proven

[12] The basic purpose of pleadings is to enable the opposing litigant to understand the case they

must meet with sufficient certainty and to prepare such a party to properly answer the case

against them. The House of Lords in the case of Three Rivers District Council v Governor

and Company of the Bank of England' noted the importance of particularisation when

dealing with matters of fraud and dishonesty:

“‘?‘1. ey .L \

VO 2
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“51. [...l it is clear that as a general rule, the more serious the allegation of

misconduct, the greater is the need for particulars to be given which explain
the basis for the allegation. This is especially so where the allegation that is

being made is of bad faith or dishonesty. The point is well established by

authority in the case of fraud.

55. [...] As the Earl of Halsbury LC said in Bullivant v A-G for Victoria [1901]

"\C;k AC 196, 202, where it is intended that there be an allegation that a fraud has

been committed, you must allege it and you must prove it. We are concerned at

this stage with what must be alleged. A party is not entitled to a finding of fraud if
the pleader does not allege fraud directly and the facts on which he relies are
equivocal. So too with dishonesty. If there is no specific allegation of dishonesty,
it is not open to the court to make a finding to that effect if the facts pleaded are
consistent with conduct which is not dishonest such as negligence. As Millett LJ
said in Armitage v Nurse [1998] Ch 241, [1997] 2 All ER 705 at 256G of the former
report, it is not necessary to use the word “fraud” or “dishonesty” if the facts which

make the conduct fraudulent are pleaded. But this will not do if language used is

1 [2001] UKHL 16
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[13]

[14]

[15]

equivocal: Belmont Finance Corporation Ltd v Williams Furmiture Ltd [1979] Ch
250, [1979] 1 A1 ER 118 at 268 of the former report per Buckley LJ.
The case of Todd v Price and Jeboo? is the most recent apex court decision relating to the
seminal importance of fraud being pleaded and proved. The decision of the Court appeared to
endorse the view of their Lordships in Three Rivers District Council v Governor and
Company of the Bank of England’
Tuming to the matter at bar, there is no evidence adduced by the Claimant to support any
allegations of fraud, collusion or conspiracy as alleged in the amended Fixed Date Application.
Indeed, in further submissions to this court, the Claimant does not appear to pursue claims of
fraud against any of the Defendants at all. There have been no specific allegations levelled. at
any of the Defendants of fraud which they can competently responded to. It is therefore the
irresistible conclusion of this court that those claims have been abandoned and this court will
not address the issue further.
The issues which fall for consideration are:
(a) Whether the Registrar of Lands acted lawfully and in accordance with the Land Registry
Act when she registered the instrument of transfer without notice to the Claimant.
(b) Whether the caveat disclosed an interest in the property pursuant to Section 125(1) of Land
Registry Act

(c) Whether the Certificate of Title should be set aside in the circumstances of the case at bar

Whether the Registrar of Lands acted lawfully and in accordance with the Land Registry

Act when she registered the instrument of transfer without notice to the Claimant.

[16]

[17]

The Registrar of Lands is a creature of statute, and all that she is empowered to do relating to
caveats for registered land is codified in the LRA. The interpretation Section 2(1) of the LRA
provides that, the “‘Registrar’ means the Registrar of Lands appointed under this Act and

Ry
1/".-;,\5? RL‘:!;IE‘::\

& \'(’l’r‘
/ _ ak AN
5 B 3 at

includes the Deputy Registrar and an assistant registrar;”

Section 125 of the Act provides:

2[2021] CCJ 2 (AJ)
3 [2001] UKHL 16




“125. (1) Any person claiming an interest in any registered land whether under an
unregistered instrument or otherwise may lodge with the Registrar a caveat in Form
G in the First Schedule, and the statements therein shall be verified by a statusory

declaration.

(2) No caveat shall be accepted by the Registrar unless there is therein

specified an address for service in the district in which the land is situate.

(3) Upon lodgement of any caveat, the Registrar shall enter a memorial and

give notice thereof to the registered proprietor of the land affected thereby.

(4) A caveat may be removed from the register with the consent of the

caveator or by order of the Court.

(5) Upon the application of the proprietor of any registered land affected by
a caveat, the Court may summon the caveator to attend before the Court to show
cause why the caveat should not be removed from the register and the Court may

thereupon make such order including an order as to the costs as the Court thinks fit.

(6) If an instrument is presented for registration which purported or appears

to affect any registered interest which is protected by a caveat, the Registrar shall

give notice thereof to the caveator and shall suspend registration of such instrument
for six weeks from the date of such notice. At the expiration of such period, unless
the caveator has registered the instrument, if any, under which he claims or has
commenced proceedings before the Court to enforce his claim, the caveat shall
lapse, and the instrument first mentioned shall be registered as at the date of

presentation.

(7) Nothing in this section shall operate to prevent the immediate
registration of an inswrument if the memorial of the caveat is removed from the

register before the period of suspension has expired.
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(8) No land or interest affected by a caveat may be made the subject of any

er caveat so as to defeat the provisions of subsection (6)

(9) If any person lodges a caveat without reasonable cause, he shall be liable

in damages to any person who may have suffered loss thereby.”

[18] On a construction of Section 125 LRA, the only expressed power given by the Registrar of
Lands to disregard a caveat is found in Section 125 (2) LRA, where the caveat does not specify
an address for service in the district where the land is located. In such a situation, the Registrar
of Land is enjoined to refuse acceptance of the caveat on the basis that the document is not in
order. However, once the caveat has been lodged by the caveator, the caveat remains attached
to the property as a statutory injunction estopping dealing with the property until it is removed
from the register, either by the consent of the caveator or by an order of the court pursuant to
Section 125 (4) LRA. Section 125(5) LRA outlines a specific circumstance under which the
court is given jurisdiction to remove the caveat from the register. Under this section, the
registered proprietor of land can make an application to the court to have the caveat removed
from the register. In such a case, the caveator would be summoned by the court to show cause
as to why the caveat should not be removed. After the court has assessed the evidence adduced
by the caveator and heard anything the registered proprietor or other interested party has to say
it makes the appropriate order. The court is also at liberty to make an order related to cost.
Section 125(6) LRA envisages a circumstance where an instrument is presented for
registration which purports or appears to affect the registered land which is encumbered by a
caveat. In such a circumstance, the Registrar’s role is critical, as that office holder must give
notice of the newly presented instrument which will affect the land to the caveator and is
enjoined to suspend the registration of that newly presented instrument for six weeks from the
date of the notice. It is at this point that the duty shifts to the caveator to register the instrument
under which he claims or commence proceedings before the court to enforce his claim to an
interest in the land. If the caveator does not do so, the caveat lapses and the instrument

presented for registration will be registered as at the date of presentation.
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[19]

[20]

[21]

The 3™ Defendant has admitted that the caveat was lodged, and a memorial entered and
remained on the register up to the time of filing these proceedings. However, she has also
admitted to not following the procedure laid out in Section 125(6) LRA. The justification
given by her for not following the procedure was due to her belief that the caveat makes no
claim to any interest in registered land. I note that despite the fact that the Registrar of Lands
may perceive a caveat to be defective for want of interest, nowhere in the LRA empowers her
to disregard a caveat lodged, except in the limited circumstance provided in Section 125 (2)
LRA Therefore, upon the lodgement of the caveat and entry of it on the memornial, the caveat
acted as an estoppel against any dealing with the land until it was removed by proper procedure.
In the circumstances, I do not find myself persuaded by the view of counsel for the 3™
Defendant that she could have disregarded the caveat lodged by the Claimant when transferring
title over to the 6" Defendant on the basis that the Claimant’s caveat did not disclose an interest
in the property. Such a decision clearly offends the intention of parliament. The fact of the
matter is that a caveat was lodged by the Claimant pursuant to 125(1) LRA. An instrument of
transfer was also filed seeking to transfer the property into the 6™ Defendant’s name. The
procedure to be followed is set out in Section 125 (6) LRA which required the 3™ Defendant
to give notice of the instrument to the Claimant and suspend the registration of the ins\rument
of transfer for six weeks after the notice was given. During this time the caveator would have
been entitled to commence proceedings in court and adduce evidence as to the purported
interest that he claimed in the land. However, the 3™ Defendant did not suspend the registration
of the inswrument of transfer which resulted in the Claimant never having an opportunity to
assert his interest with respect to the property in court as per that procedure. It is very likely
that had the procedure set out in Section 125 (6) LRA been followed, we would not have bgen
in the position we find ourselves in today, as the judge may very well have determined that the
caveat did not disclose an interest in land and removed it from the register, as he/she would
have been entitled to do.

I wish to note the reasoned judgment in Lord Diplock in Eng Mee Yong v Letchumanan s/o

Ve Layutham* which discussed the role of the Registrar when interpreting the National Land

Code of Malaysia (emphasis mine):

41980] AC 331
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“By section 340 the title of any person to land of which he is registered as proprietor
is indefeasible except in cases of fraud, forgery or illegality, and even in such cases
a bona fide purchaser for value can safely deal with the registered proprietor and
will acquire from him an indefeasible registered title. The system of private caveats
is substituted for the equitable doctrine of notice in English land law. By section
322(2) the effect of entry of a caveat expressed to bind the land itself is to prevent
any registered disposition of land except with the caveator’s consent until the caveat

is removed. This a very grave curtailment of the rights of the proprietor, vet it
can be imposed at the instance of anyone who makes a claim to title to the land,

however baseless that claim may turn out to be. By section 324 the registrar.is

required to act in an administrative capacity only; he is not concerned with
the validity of the claim on which the caveat purports to be based. If the

document is in the correct form, he must enter the caveat on the register and leave
the registered proprietor to secure its removal and to claim compensation from the

caveat having been obtained by the caveator without reasonable cause.

|
pending the determination by the court of the caveator's claim to tile to the land, in

an ordinary action brought by the caveator against the caveatee for that purpose.
Their Lordships accept this as an apt analogy with its corollary that caveats are
available, in appropriate cases, for the interim protection of rights to title to land or
registerable interest in land that are alleged by the caveator but not yet proved.
Nevertheless, their Lordships would point out that the issue of a caveat differs fram
the grant of an interlocutory injunction in that it is issued ex parte by the Registrar
acting in an administrative capacity without the intervention of the Court and is

wholly unsupported by any evidence at all.”

[22] While the National Land Code of Malaysia provides more detailed steps on how the Regis%ar

of Lands shall conduct their affairs, upon a perusal of Section 125 of the LRA, I am satisfied

that our legislation similarly provides for merely administrative functions of the Registrar of

Lands as it relates to the lodgement and registration of caveats. Nothing in the LRA empowers
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Whether the Caveat lodged by the Claimant disclosed any interest in the properf);_? P

(23]

[24]

[25]

[26]

(27}

the Registrar of Lands to do as she did and disregard a caveat on the basis that it does not
disclose an interest in land. Therefore, as it relates to the matter at bar, the Registrar’s actions

clearly extended beyond the strictures placed on her by the LRA and operates to be unlawful

and wltra vires the LRA. 5 ;_}).} spnLS

L8, o
.. \h Py
. i

Mr. Luckhoo, SC., for the Claimant has argued that this court is precluded from pronounciﬁg
on the issue of whether the Claimant’s caveat disclosed an interest in land. However, this issue
was put to the court and adequately addressed in cross examination by counsel for all the parties
throughout the course of trial. As such, it is a live issue for determination.

It is unfortunate that leammed senior counsel for the Claimant chose not to deal extensively with
the issue of whether the caveat disclosed an interest in land in his oral address or written
submissions, even after inquiries were made by the court. However, this court is unwilling to
turn a blind eye to the mixed questions of fact and law levelled by counsel for the Defendants
viz. that the caveat lodged by the Claimant does not meet the statutory requirement of the LRA
because it does not disclose an interest in land.

The overriding objective of the Civil Procedure Rules 2016 (‘CPR’) enjoins this court to ‘dea/
with cases justly’, as is set out in r. 1.01(1) CPR. Dealing with case justly is given a non-
exhaustive itemisation pursuant to r. 1.01(2) CPR generally and includes: saving expenses’
and ensuring that the case is dealt with expeditiously®.

I am of the view that it is not of mere importance but seminal importance for this court to
addressthe live question of fact and law that has been introduced by counsel for the Defendants
in the interest of giving effect to the overriding objective of the CPR. To my mind, there is no
reason why this court cannot competently address the issue in relation to whether the caveat
disclosed an interest in the registered land to estop any further litigation on this point of law.
A caveat is essentially a statutory interlocutory injunction against registered land which

protects a caveator’s interest in land as against any person who intends to deal in the larxd

5 Rule 1. CCJ Appeal No GYCV 2020/00401(2)(b) CPR |
6 Rule 1.01(2)(d) CPR
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[28]

without the knowledge of the caveator. Such a protection remains unless and until the caveat
is removed. In Guyana, Section 125(1) LRA accords to a caveator the right to lodge with the
Registrar of Lands a caveat against any registered land provided that the caveator has an

interest in the said land.

It is a quite trite that only a person who has an interest in land may lodge a caveat. The locus
classicus in this regard can be found in the Australian case of Concord Municipal District v
Coles.” In that case, Griffith CJ assessed an “interest in land” within the meaning of Section

24 of the Real Property Act 1900. He opined:

“After a very anxious consideration of the words of the section and of the whole

\'\Q} Act, we have come to the conclusion that the intention of the legislature in using
o the word interest was that only a person having, or claiming to have, some legal or

J equitable interest in the land partaking of the character of an estate, or of an
‘f‘:'r) equitable claim upon the land, can be a caveator.”

k)
T
=

[30]

[31]

‘.

Inote that the system of land registration which Guyana has adopted is crafted after the
Australian Torrens system. This point has been made on numerous occasions with its most
authoritative pronouncement emanating from our apex court in Kwang and Murray v Tsui
Yokkei (Cheekee)® which cited former Justice of the Court, Justice Désirée Bernard, in her
treatise The Impact of English Common Law on Caribbean Society’. I, therefore, find the
Australian authorities regarding these matters highly persuasive.
In the interpretation section of the LRA, Section 2(1) defines ‘interest’ as:
“Any mortgage, charge, lease, easement or any other right, liability, or burden on,
in or over land”
It must be noted that it has not been the subject of any dispute in these proceedings that the
property was owned by the 1 Defendant. At no point in time was the Claimant ever the
registered proprietor of the property. I state quite tangentially that Salom on v Salom on'? still
operates as the locus classicus for the position that a company has a separate legal personality

from its creditors or shareholders. Therefore, property vested in the 1% Defendant cannot be

7 [1905] HCA 35
¥[2016] CCJ 9 (A))

9 Dé
IO[I

sirée P Bernard, ‘The Impact of English Common Law on Caribbean Society’ (2014) 97 Amicus Curiae 19, 21
897] AC 22
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said to be owned by the Claimant. And the interest that the Claimant kept mentioning he had
in the 1st Defendant was a lien on the shares of Hongbo Chu which the court finds to be withaut
merit, Hongbo Chu having divested himself of his entire shareholding before any purported
lien could crystalise.

[32] I also find the case of Macaura v Northern Assurance Company Limited'' instructive to
the matter at bar. This was a House of Lords decision dealing with insurable interest in
property. However, in coming to a position on whether the appellant had an insurable interest
in goods subject of an insurance policy, Lord Buckmaster proffered salient points on a
shareholder’s interest in company property (emphasis mine):

“Tuming now to his position as shareholder, this must be independent of the exté¢nt

N\ of his share interest. If he were entitled to insure holding all the shares in the

\7a\ company, each shareholder would be equally entitled, if the shares were all in

\ separate hands. Now. no shareholder has right to any item of property owned

O N/ // by the company, for he has no legal or equitable interest therein. He is entitled

‘;,",;,S”x' a share in the profits while the com pany continues to carry on business and a

— &~ —

share in the distribution of the surplus assets when the company is wound up.”
[33] Lord Wrenbury provides a more précis elucidation in a later paragraph:

“My Lords, this appeal may be disposed of by saying that the corporator even if

he holds all the shares is not the corporation, and that neither he nor any
!

creditor of the company has any property legal or equitable in the assets of g'he

corporation.”
[34] Having regard to the abovementioned authorities, the equitable or legal interest in company

property cannot attach to a shareholder for the very simple reason that a company holds such
property as a persona ficta unencumbered by any interest a shareholder might have in the
company shares. In the premises, this court finds itself persuaded by the reasoned judgment of
their Lordships in Macaura v Northern Assurance Company Limited'?.

[35] Having thoroughly perused the Claimant’s caveat which was lodged in the land registry and
has been exhibited in this court, it is apparent that the caveat grounds the Claimant’s purported

‘interest’ in the land on a purported breach of contract of Hongbo Chu and the claims for

11 [1925] AC 619 p 626
12 jid.
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[36]

liquidated unpaid sum owed. Such a ground is clearly not a claim for right or interest in rem
but a claim of a right in personam. In the circumstances, the caveat lodged by the Claimant
against the property clearly does not disclose an interest in land. Moreover, even if this caurt
were to venture down the untenable tract which would have us arrive at the destination that the
shares agreed to in the terms of settlement arrangement retumed fifty percent of the 1%
Defendant’s shareholdings to him, this would be insufficient grounds for the Claimant to claim
an interest in the land within the meaning of Section 125(1) LRA. As I have already
rationalised that the authorities make is pellucidly clear that a shareholder would not have a
legal or equitable interest to the 1% Defendant’s property.

Itherefore find that the Claimant lodged a caveat which did not disclose an interest in registered
land but asserted an in personam right to a liquidated unpaid sum owed by Hongbo Chu. In the

circumstances, the inescapable conclusion of this court is that the caveat was deficient.

Whether the certificate of title should be set aside based on the facts at bar

[37]

[38]

The case of Ramdeo v Heralall'® is the locus classicus for the indefeasibly of title in our
Registration of Title regime. The decision makes it quite clear that under Sections 4, 65(1), 66,
69 and 70 LRA, a person duly obtaining absolute and indefeasible title in registered land is
protected against claims by persons who assert an interest in the disputed property, unless a
caveat, prohibition or restriction is entered against the property protecting their rights pursuant
to Section 125(1), Section 126 and Section 117 or fraud can be sufficiently pleaded and proved
on the part of the person claiming title.

Interestingly, in the case at bar, the Claimant who claimed an interest in land did file a caveat,
albeit one that did not disclose an interest in land, before the title to the property had been
transferred to the 6™ Defendant to protect their purported interest. However, despite this caveat
being filed, absolute and indefeasible title was still transferred to the 6% Defendant in
satisfaction of the 1% Defendant’s default of the loan given by 2" Defendant. The question for
this court to resolve is whether the passing of absolute and indefeasible title to the 6™ Defendant

when a caveat has been registered on the property would render the passing of that title
’ /; \s? R'El";hé\>\

nugatory and capable of being set aside. p {,_\v /"'/"“\‘c;a‘_\

»
Y ARy B
e

iy
Y 0y N
e :f/

1312009] CCJ 3 (A))

f MR
H 1 e X
éa\‘_(‘,‘l [y
.II e {1_-* Dy
Ik .
e
b

] = &
\ &? % R 53 1
v i : 4 ;"‘-‘;’7‘5
\ &N A
o s /

16 |Page



[39]

[40]

[41]

[42]

Counsel for the 4 Defendant has levelled an interesting argument. He submits that the First
Debenture executed by Sunset Lakes in favour of Citizens Bank as chargee, creates a priority
of interest over the property as repayment of the loan including priority over all caveats
registered against the title and gives the debenture holder property rights over the assets
charged. Therefore, the caveat filed by the Claimant does not and cannot, as a matter or ‘strict
law’ interfere, restrict, prevent, obstruct, or hinder in any manner the prior right of the 2™
Defendant bank to exercise power of sale to satisfy debt of the 1% Defendant. Therefore, the
3" Defendant acted lawfully.
Section 88 of LRA provides:
“88. The provisions of any act or rule of court or of practice relating to the
enforcement of any mortgage or charge shall apply mutatis mutandis to the
enforcement of a mortgage or charge on registered land.”
Section 234 Companies Act Cap. 89:01 states:
“234. A debenture not secured by a separate mortgage or charge, but which has
been duly registered after a notice of the intended registration has been published
in the Gazette and one local newspaper not less than seven days previous to the
registration, shall be valid and rank as a mortgage notwithstanding that it has not
been secured by any separate mortgage or charge.”
In Dhanraj v National Bank of Industry and Commerce Limited'* Chancellor Bernard, as
she then was, noted of mortgages in Guyana:
“Mortgages in Guyana are governed by Roman-Dutch law, and not English law,
and are of a special nature. A mortgage under this system is one of “voluntary and
willing condemnation” and is in reality a judgment. The point was made in Edgar
Mortimer Duke’s “A Treatise on the Law of Immovable Property in British
Guiana”. The learmned author expressed the view that a mortgage deed is a registered
judgment against the land and the mortgagor admits that he is justly and truly
indebted to the mortgagee in the sum in the deed. He also pointed out that there are
two distinct elements in a mortgage deed, first, the charge itself, and secondly, the
judgment. He made reference to the case of In re Demerara Turf Club (1915)
LRBG 193 in this regard. He further stated that “by the law of this colony, a

1412001-2002] GLR 189
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[43]

[44]

mortgagee has a right upon failure by his debtor to observe and perform any of the

covenants, stipulations and conditions contained in the instrument to the mortgage

to take proceedings”
InL.O.P Investments Limited v Demerara Bank Limited'> the CCJ was called to assess the
matter of validity of debentures which were not executed and passed before the Registrar of
Deeds in the manner normally done for conventional mortgages pursuant to Section 12,
Section 14 and Section 16 of the Deeds Registry Act Cap 5:01. The Court was not persuaded
by the submissions of counsel for LOP on the invalidity and unenforceability of debenture.
Finding that counsel for LOP had overlooked the Companies (Consolidation) Ordinance,
Chapter 178, No. XVII of 1913 which was based solely on the English Companies
(Consolidation) Act 1908, though adapted to deal with the unique Roman-Dutch land law
system of Guyana. Holding that Section 91 of the ordinance had the effect that a company,
instead of securing a debenture by conventional mortgage according to the law as administeted
by the Guyana Supreme Court, could secure a debenture by having it duly registered after
notice of the intended registration had been published in the Gazette and one local newspaper
not less than seven days pervious to registration. On a construction of Section 92 to Section
93, where there was a default by a debtor, the debenture could empower the receiver to take
possession of and sell the charged property in order to avoid the cumbersome involvement of
court proceedings leading to a judicial sale. The apex court assessing Section 234 of the
Companies Act 1991, which had identical language to the Ordinance found that a company
still has those two alternative methods of creating security of its property. Consequently, the
appeal was dismissed. In that case, the court found that the First Debenture operated to create
a priority of interest in favour of the debtor.
The English authorities also provide great insight to the court on how to deal with a caveat on
a property when a debtor wishes to exercise powers under his power of sale. While the English
equivalent, known as a ‘caution’, was first codified in Land Registration Act 1925 (which
has since been repealed by the Land Registration Act 2002), the object of the caution was of
the same effect as our caveat. [ have found the text Ruoff & Roper on the Law and Practice

of Registered Conveyancing'® to be instructive to the matter. E}Pbag‘Here the authors noted:
/,4_ ?« 4 c\“ "fﬂ:?:.\\
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[45]

[46]

[47]

“There is one vital limitation on the effect of a caution which is frequently not
recognized. That is that a caution registered against the registered property of the
land will not affect dispositions by the proprietor of a registered charge affecting
the same land. Thus, a charge, is able, for example to sell the land in exercise of his
power of sale and a cautioner who has registered a caution only against the
proprietor of the land will no more be able to prevent the registration of the transfer
than the proprietor of the land himself.”
Having appreciated the various laws and authorities on this matter, it is the view of this Court
that pursuant to s. 8 LRA a mortgage or charge may be enforced in the same manner as
provided by any Act, rule of court or practice in respect of any other mortgage. Section 234
Companies Act makes it clear that First Debenture ranks as a mortgage. The purpose of stating
this in the Companies Act was obviously to speak on it having priority of interest. This point
was supported by the Caribbean Court of Justice in L.O.P Investments Limited v Demerara
Bank Limited.
Therefore, the First debenture taken out by 1% Defendant at the 2™ Defendant bank operates as
a first charge ranking first in priority even over the caveat lodged by the Claimant against the
property, as security for the debt owed to the Bank. However, despite the court accepting this
premise, it cannot be concluded, stricti juris that the Registrar of Land’s act were lawful| It
would have still been an ultra vires act for her to have given priority to the First Debenture
over a caveator unless and until a court of competent jurisdiction determined this issue of law.
However, I find that it would be injudicious for this court to undo all that has already been
done to arrive at the same conclusion on the passing the title in favour of the 6" Respondent.
In addition, Section 65 LRA codifies the indefeasibility and absolute nature of title which was
passed by the 3" Defendant to the 6" Defendant. The section provides (emphasis mine):

“65.(1) Subject as hereinafter provided, the title of every registered proprietor shall be

} form the State or otherwise, which but for this Act mi_ht be held to be ,. aramount

or to have prioritv or by reason or on account of any informality or irregularity

in the application or proceedings for registration except —

(a) In the case of fraud;
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(b) As regards any proportion of land

RN Ty erroneously included in any parcel l5y
; misdescription of boundaries unless such
" proprietor is a bona fide purchase for value or
derived title from or through such a

purchaser.

(c) As otherwise specified in the register or

provided in this Act.”

[48] The Claimant having not sufficiently pursued a claim for fraud, this court notes that in the
absence of a case made out for fraud or misdescription of the boundaries, the irregularities by
the Registrar of Title would not be enough to extinguish or impeach the 6" Defendant’s
absolute and indefeasible title to the land. This point was reinforced by Jamadar JCCJ in Todd
v Price and Jeboo'’ when addressing the Roman Dutch transport regime, where he opined:

“[115] Another distinction between the DRA and the LRA is in relation to bona
fide purchasers for value. The LRA specifically recognises and protects bona fide
purchasers in certain circumstances. However, the DRA embodies no such statutory

recognition or protection. By way of example, section 65 (1) (b) of the LRA is

the classic paramountcy provision in Torrens forms of land registration

legislation. It establishes the nature of the title acauired bv registration —

‘absolute and indefeasible’. unimneachable. and therefore paramount. excent

in_the stated instances. These include a) fraud, and b) bona fide purchasers for

value”
[49] In the premises it is ordered that:
a) the Registrar of Lands remove from the Register Caveat No. 2016/956 lodged by the
Claimant as it is defective; disclosing no interest in the land.
b) Itis further ordered that the statement of claim herein be and is hereby dismissed.
[50] My decision in this matter not to quash the decision of the 3™ Defendant to register the
instrument of wransfer of the property to the 6" Defendant and not to set aside the Certificate of]
Title issued must be understood in the context of the peculiar facts of this case and must not be

read as the court giving its approval of the actions of the 3" Defendant in determining that the

17 [2021] CCJ 2 (AJ)
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caveat lodged did not disclose that the Claimant had a valid interest in the land. This was outside
her jurisdiction. However, had the Registrar complied with Section 125(6) of the LRA I am of
opinion that the very issue amongst others would have been raised in any proceedings before the
court by the parties seeking to have the instrument of transfer registered. The deficiency in the
caveat resides on the very face of the document. In the circumstances I thought in the interest of
time, saving of money and the maximisation of the court’s scarce resources that it would be
prudent and judicious to consider and rule on the issue in these proceedings.

[51] It is ordered that the 3™ Defendant pay to the Claimant costs in the sum of two million,
five hundred thousand dollars ($2,500,000.00) on or before 10" October, 2022. It is further
ordered that Claimant pay costs to the 2™ and 5™ Defendants in the sum of three million dollars
($3,000,000.00) each and pay costs to the 4™ and 6™ Defendants in the sum of two million
dollars ($2,000,000.00) each on or before 10" October, 2022.
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Franklin D. Holder

Puisne Judge
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