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DECISION 

INTRODUCTION 

(1) This appeal has its genesis m a petition dated the 11 th November 2009 by 

Ashmidpharaque Sheermohamed (the First Respondent) by which he sought an order pursuant to 

section 354(e) ofthe Companies Act 1991, to have S.A. Nabi and Sons ltd (the company) wound 

up on the ground that it was just and equitable in the circumstances he relied on to do so. 

(2) The petition was opposed by Shir Amineen Nabi (now deceased), Shir Affron Nabi and 

Raphael Shir Nabi, the Appeallants. 

(3) The First Respondent claims to be the owner of 9 shares in the company. This is denied 

by the Appellants who also.claim to be shareholders of the company, which the First Respondent 

in turn denies. 

(4) The company is a family owned and operated company. It was incorporated on the 11th 

September 1965 by Shir Ahmad Nabi and Azeez Sheer Mohamed. 
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(5) Its memorandum of association sets out the purposes for its incorporation. Its main 

business concerned construction and engineering. 

(6) In the years following its incorporation, the affairs of the company were administered by 

three brothers [described by De La Bastide P CCJ at 2011 CCJ 7 paragraph 1 as the "dramatis 

personae"] namely: Aslim Sheermohamed (Aslim) Sheer Amineen Nabi (Amin) and Azeez 

Sheermohamed (Azeez). All three held-shares in the company at various points in time. · 

(7) The First Respondent is the son of Aslim and the Appellants are the sons of the other 

dramatis personae. 

(8) The relationship among the dramatis personae for various reasons became quite 

acrimonious and was fraught with rabid hostility. Now that the dramatis personae have all 

departed this world, the acrimony and hostility which existed among them has devolved upon 

their heirs as if by way of testamentary disposition. 

PROCEEDINGS BEFORE PERSAUD J. IN THE HIGH COURT 

(9) We wish, at the outset to state that the record of appeal prepared on behalf of the 

Appellants initially consisted of three volumes containing a total of 867 pages. At the first 

hearing of the arguments by this court, counsel for the Appellants submitted to us that the initial 

three volume record was incomplete and he could not proceed. We therefore adjourned the 

hearing to allow him an opportunity to prepare and file a supplementary record. We were then 

presented with an additional three volumes, bringing the total to six volumes. 

(10) In his written and oral presentations to this Court by Counsel for the Appellants, 

reference to items in the voluminous record was quite sparse as if it was deemed unnecessary to 

direct us to relevant parts of the huge record in support of his arguments. The Court expected a 
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little more assistance from Counsel for the appellants in coping with the voluminous record with 

which he presented us. 

(11) Notwithstanding the size of the record, there were crucial items omitted from the record 

eg. the petition itself and evidence of the order dated 10th June 2015 which is the subject matter 

of the first notice of appeal. 

(12) We were only able to get a clearer appreciation of what transpired in the High Court 

when we sent for and obtained the High Court file which was at all times available from the 

Registry and examined it. 

THE PETITION 

(13) We obtained the Petition from the High Court file. In the petition, the First Respondent 

claimed that 

(a) he is the owner of 9 shares in the company and is a contributor 

(b) his father Aslim is the owner of 463 shares in the company and the distribution of 

Aslim's shares to his heirs following his death is pending the administration of his estate; 

(c) Aslim had managed the company for 10 years and served as a director for over 30 years. 

During Aslim's lifetime, the company secured vital construction contracts and made 

substantial profits; 

(d) however disagreements between Aslim and Amin arose and since Aslim's death in 2006, 

Amin took over the management of the company; 

( e) since Amin took over, 

1. the company has been unable to secure similar remunerative contracts as Aslim 

had been able to secure during his lifetime 
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ii. there has been no financial accountability and the funds of the company have 

been transferred to accounts in the name of Amin and his relatives abroad 

111. records of the company are not being kept 

1v. general meetings of the shareholders of the company are not being kept; 

v. directors' vacancies are not being filled and as such, director' s meetings are not 

being held; 

v1. records of the company are not being kept 

v11. he formed another company similarly named Nabi Construction Inc. which 

carried on the same construction business as the company at the same address 

viii. the accountant for the company has been dismissed 

ix. the company failed to transfer Aslim's shares after his death to his heirs 

x. failed to declare and pay any dividends. 

(f) There is insoluble deadlock in the affairs of the company due to the acrimonious and 

hostile relationship among the various persons claiming to be interested in the company, 

to the extent that it is no longer doing construction business which was its primary 

purpose. 

(g) In the circumstances, it was just and equitable for the company to be wound up. 

(14) In their affidavit in opposition, the Appellants claimed 

(a) They were shareholders of the company 

(b) The First Respondent was neither a contributor or a shareholder of the company 

( c) Aslim (by then deceased) owned 191 shares in the company which were not transferred 

to anyone. 
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( d) Through acts orchestrated by the Petitioner the company was unable to secure 

construction contracts which affected its profitability. 

( e) There was no deadlock 

(f) The winding up of the company would be harsh and inequitable and that the First 

Respondent had not attempted to exhaust or seek the remedies available to him under 

Division L of Part II of the Companies Act 1991. 

(g) It is not just and equitable to have the company wound up. 

THE FLYSHEET 

(15) According to the fly sheet on the court's file, between the 7th June 2012 and the 6th 

December 2013, oral evidence was taken by Persaud J. Phillip Fernandes, the duly constituted 

attorney of the First Respondent testified on his behalf. Raphael Sheermohamed testified on 

behalf of the Appellants and a number of exhibits were put into evidence by the respective 

parties. 

(16) On the 10th June 2015, Persaud J granted the order sought in the petition for the winding 

up of the company on the basis that it was just and equitable to do so. The matter was then 

adjourned to the 12th June 2015. This order was never drawn up and entered. The only record of 

its existence that we have been able to find is the note on the flysheet. 

(17) On the 12th June 2015, it was suggested that the official receiver be appointed provisional 

liquidator of the company. The matter was then adjourned to the 16th June 2015. 

(18) On the l6u1 June 2015, the Court appointed the Official Receiver as provisional liquidator 

of the company and ordered the provisional liquidator to provide a statement of affairs of the 

company by 30th June 2015. 
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(19) The fly sheet then records that on the 29th June 2015 additional counsel authorized to act 

on behalf of the Appellants filed an application by way of summons supported by an affidavit. 

(20) That application sought a number of reliefs which included an order staying and/or 

revoking the winding up order dated 10th June 2015. 

(21) Though not indicated on the fly sheet, on the 1st July 2015, additional counsel for the 

appellants filed an appeal to this court against the order dated 10th June 2015. 

(22) The First Respondent filed an affidavit in answer to the Appellants' summons to which 

the Appellants filed and affidavit in reply which they swore on the J1h September 2015. Nowhere 

in the Appellants' affidavit in reply did they disclose to the trial judge that they had filed an 

appeal to the Court of Appeal against the order dated 10th June 2015. Nothing on the record 

shows that Persaud J was made aware of the appeal to this court from the order dated 10th June 

2015. The significance of this omission will be made apparent later on in this judgment. 

(23) There were a number of further hearings and adjournments of the matter in the High 

Court then on the 11th December 2015 the official receiver laid over with the court an interim 

report and a final report was laid over on the 18th December 2015. 

(24) On the 5th February 2016 Persaud J refused the Appellants' said application by way of 

summons and appointed Mr. Maurice Solomon the third Respondent as receiver manager of the 

company. 

(25) On the 25th February 2016, the Appellants appealed to this Court against the order dated 

5th February 2016. 

THE APPEALS 

(26) So before us, there are two notices of appeal. 
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( a) The first is dated 1st July 20 I 5 and is an appeal against the order of Persaud J dated 10th 

June 2015 (the winding up order). 

(b) The second is dated the 25th February 2016 and is an appeal against the order of Persaud J 

made on the 5th February 2016. 

(27) We have been unable to find any reasons for the first order of Persaud J dated· 10th June 

2015. There is a hand written note by Persaud J of the reasons for his order dated 5th February 

2016. 

ISSUES OF JURISDICTION 

(28) Upon our examination of the High Court's file certain issues of jurisdiction have attracted 

our attention. 

(29) These issues were not raised by either of the parties. We are not however foreclosed by 

the inattention of Counsel on both sides from determining whether we have jurisdiction to hear 

an appeal. 

(30) As the West Indian Court of Appeal pointed out in Dhanjoo v Thom [1939] LRBG 262 

per Richards C.J. 

"it is the first duty of every Court whether of first instance or on appeal to satisfy itself on 

its Jurisdiction and if the Court is of the opinion that it does not possess jurisdiction in 

whatever manner in any given cause that may be brought before it, it is the duty of the 

Court, whether the question of jurisdiction is the subject of a formal appeal or not, of its 

own motion, to pronounce accordingly. " 

(31) We note that there are no special rules and procedures which govern appeals from any 

order or decisions of a Court for the winding up of a company. The normal procedures and rules 
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which apply to any order of Court govern appeals from winding up orders. One need go no 

further than Section 403(2) of the Companies Act 1991 which states: 

"subject to rules of Court, an appeal from any order or decision made or given in the 

winding up of a company by the Court under this Act shall lie in the same manner and 

are subiect to the same conditions as an appeal from any order or decision from the 

court (emphasis mine) 

THE FIRST NOTICE OF APPEAL 

(32) The first notice of appeal dated 1st July 2015 is from the order dated 10th July, 2015 (the 

winding up order). The appeal would have therefore been filed within the 21 days from the 

winding up order as required under Order 2 Rule 3(1)(b) of the Court of Appeal Rules Cap 3:01. 

(33) We were however curious as to whether the winding up order in this case was a final 

order which gives a right of appeal to this Court under Section 6(2)( a) of the Court of Appeal Act 

Cap 3:01. 

(34) It appears from the fly sheet that after the winding up order was made, the matter was 

adjourned and there were at least sixteen hearings of the proceedings following that order ending 

with the order on 5th February 2016. 

(35) In the course of legal history, the question of whether an order is final or interlocutory 

has been discussed in a number of decided cases. Two tests have emerged. The first may be 

described as the "nature of the order test". The nature of the order test involves the answer to the 

question, "does this judgment or order as made finally dispose of the right of the parties?" If it 

does, then it is a final order. If it does not, it is an interlocutory order. [ see Lord Alverton CJ in 

Bozon v Altrincham NDC. [1903) 1 KB 547. 
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(36) The second test may be described as the "nature of the proceedings test". The "nature of 

the proceedings test" as articulated in Salman v Warner (1891) 1 QBD 734 is that the court 

should consider the nature of the application or proceedings to determine whether it finally 

disposes of the matter in dispute. If it does not then the order ought to be treated as interlocutory. 

(3 7) When the issue confronted this Court in Re: Williams and Salsbury [1978] 26 WIR 133 

Massiah JA did not express any preference of one test over the other. After considering the 

relevant authorities he applied both tests to the case before him concluding that the order was 

interlocutory. 

(38) After reviewing the cases both local and English, Cummings-Edwards JA as she then was 

in Alfred Chung and Ingrid Campbell v AIC Battery and Automotive Services Co. Ltd (In 

receivership) Civil Appeal No 3 of 2005, concluded at paragraph 16 that: 

"In our jurisdiction, the tradition of our Courts appears not to adopt one test in favour of 

the other" 

(39) So we ·ask ourselves: "Did the order dated 10th June 2015 ordering the winding up of the 

company finally dispose of the rights of all the parties?" 

(40) In Canadian Business Corporations Law (3rd ed) Vol 3_by Kevin Patrick Mc Guiness 

he explains at para.25. 

"The winding up of a corporation is the process by which the "ongoing operations ofa 

corporation are brought to an end, its assets are realized, its liabilities, the persons liable 

to contribute to any shortfall are identified and collected from and in connection 

therewith all necessary accountings are made and disputes concerning it are settled 

or otherwise resolved " 

(41) At note (1) to paragraph 25.2 McGuiness states: 
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"The winding up has established a forum for the determination of all questions incident 

to the liquidation and the adjustment of the rights of all interested in the due winding up 

of the company- including the distribution of assets-and it is to this forum all claiming 

under the liquidation must resort. " 

( 42) So the winding up sets up the forum at which the rights and liabilities of all interested . 

parties in the company are to be determined. The issue however in the petition was a 

determination of whether a winding up order should be made in the circumstances of this case, 

i.e. whether it was just and equitable to do so. 

(43) The winding up order was made after a full trial at which both sides gave evidence. So 

the issue as to whether it was just and equitable to wind up the company was finally determined 

by Persaud J. 

( 44) The issue as to whether it was just and legal to grant the winding up order must be 

distinguished from the issues which exist firstly among the various dramatis personnae on the 

one hand and between the various dramatis personae and the liquidator on the other. The latter 

issues cannot be determined by the liquidator. As McGuiness points at note (1) supra: 

"Their rights must be determined in the ordinary way and in the ordinary forum. " 

(45) Accordingly we hold that we have jurisdiction to hear the appeal from the order dated 

10th June 2015 as it was a final order, by which the court in the exercise of its discretion on the 

evidence and circumstances before it concluded that it was just and equitable for the company to 

be wound up. 
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THE SECOND NOTICE OF APPEAL 

(46) The order dated 25th February 2016 was made upon an application by way of summons 

dated 29th June 2015 which in effect sought a setting side of the winding up order and a reharing 

of the entire matter. Shortly thereafter on the 1st July 2015, a notice of appeal was filed to this 

court in the very proceedings challenging the winding up order itself. 

(47) We are of the view that all proceedings in the High Court immediately following the 

filing of the notice of appeal on the 1st July 2015 were nullified. The effect of filing the notice of 

appeal dated 1st July 2015 ended the jurisdiction of Persaud J to proceed with any subsequent 

hearings of the matter while the appeal was pending. 

( 48) Rule 19(1) of Order II of the Court of Appeal Rules provides that an appeal shall not 

operate as a stay of the proceedings under the judgment appealed from. None of the parties 

however saw it fit to seek a stay of those proceedings pending the determination of the appeal 

from either Persaud J or this Court. The Rule goes on to provide that subsequent proceedings 

taken in the action below would not be invalidated in the absence of a stay. The question 

nonetheless turns on the jurisdiction of the court below to continue to hear the matter while the 

appeal is pending. 

(49) In Abdool v Latiff v Thani Persaud (1969-70) 14 WIR 50 Crane JA (Ag) in this Court 

stated at p.57 letters e-f that the filing of an appeal terminated the trial judge's jurisdiction by 

invoking the exclusionary jurisdiction of the Court of Appeal. In his Honour's words: 

"the jurisdiction of the Guyana Court of Appeal will then be attracted by notice of appeal 

duly filed and then the provisions of Part II of that ordinance relating to civil appeals will 

become operative and "shall be to the exclusion of the jurisdiction of any other court ... " 
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(50) So the filing of the first notice of appeal by additional counsel for the Appellants on the 

1st July 2015 against the winding order, would have invoked the jurisdiction of the Court of 

Appeal to the exclusion of the jurisdiction of Persaud J in the proceedings in the High Court, 

thereby rendering that court functus officio. The effect of this would be that all proceedings 

taken subsequent to the filing of that appeal would be null and void and of no legal effect. 

(51) In particular, the order dated 5th February 2016 would be a nullity. Crane JA in Elsie 

Persaud v Charles Ogle (1979) WIR 160 delivering the judgment of this Court held at Pl68 

letters c-d, that an order made without jurisdiction to make it, was a nullity. 

(52) Likewise, the notice of appeal dated 25th February 2016, which originated from the order 

dated 5th February 2016 which was for the foregoing reasons null and void, is necessarily a 

nullity. 

DISCRETION 

(53) As we pointed out earlier, save for the note on the fly sheet, there is no evidence of the 

order dated 10th June 2015. It was never drawn up or entered. Further, we have no decision from 

the trial judge. 

( 54) This is rather unfortunate, since we have been called upon in this appeal to interfere with 

an order of a trial judge which resulted from an exercise of his discretion to grant the petition to 

wind up the company on the ground that it was just and equitable so to do under section 354(e) 

of the Companies Act 1991.Despite the fact that the Notice of Appeal dated 1st July 2015 listed 

over forty grounds of appeal, the central issue for us is whether we should interfere with Persaud 

J's exercise of his discretion to order the winding up of the company. 

(55) In Re R.J.Jersey Mining Company 6 DLR [3d) 97 at 100, it is stated: 

"the "just and equitable" power of the Court connotes a broad discretion ... " 
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(56) It is settled law that a comt of appellate jurisdiction would not lightly interfere with the 

exercise of discretion by a lower court. To do so, it must be demonstrated that the lower court 

acted upon some wrong principle or took no or no sufficient account of relevant considerations 

or gave too much regard to irrelevant considerations. This is so even if given the same 

considerations, the appellate court would have differently exercised its discretion. 

(57) Viscount Simon L.C. in Charles Osenton & Co v Johnston (1941] 2 ALL ER 245 

expounded the principle this way: 

"The appellate tribunal is not at liberty merely to substitute its own exercise of discretion 

by the judge. In other words, appellate authorities ought not to reverse the order merely 

because they would themselves have exercised the original discretion had it attached to 

them, in a different way. If however the appellate tribunal reaches the clear conclusion 

that there had been a wrongful exercise of discretion, in that no weight or no sufficient 

weight has been given to relevant considerations ... then the reversal of the order may be 

justified " 

(58) Lord Wright, in his judgment (supra) explained that the appellate tribunal starts out with 

the presumption that the trial judge rightly exercised his discretion and it must be satisfied that 

that exercise of discretion was wrong. His Lordship emphasized that the appellate court must not 

reverse a trial judge's decision on a mere "measuring cast or on a bare balance." 

(59) Lord Denning MR in Ward v James [1966], QB 273 at 293 said: 

"It sometimes happens that the judge has given reasons which enable the Court to know 

the considerations which have weighed with him; but even if he has given no reasons, the 

court may infer simply from the way he has decided. that the iudge must have gone wrong 

in one respect or the other and will reverse his decision" (emphasis mine). 
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(60) Sir Vincent Floissac C.J. in Dufour v Helenair Corporation (1996) 52 WIR 188 

explained at pp 190-191 letters G)-(a): 

"We are thus here concerned with an appeal against ajudgment given by a trial judge in 

the exercise of a judicial discretion. Such an appeal will not be allowed unless the 

appellate court is satisfied (]) that in exercising his or her judicial discretion the judge 

erred in principle either by failing to take into account or giving too little or too much 

weight to relevant factors and considerations and (2) that as a result of the error or the 

degree of the error, in principle, the trial judge's decision exceeded the generous ambit 

within which reasonable disagreement is possible and may therefore be said to be clearly 

or blatantly wrong. " 

(61) Approaching this case in the absence of any reasons from the trial judge, we are faced 

with the daunting task of inferring simply from the way he decided, upon the material before him 

up to the 10th June 2015, whether he was clearly and blatantly wrong in principle, or whether he 

gave too much or too little weight to relevant considerations to such a degree that his decision 

exceeded the generous ambit of reasonable disagreement. 

JUST AND EQUITABLE PRINCIPLES 

(62) Section 534(e) of the Companies Act enables the Court to order the winding up of a 

company if: 

"the court is of the opinion that it is just and equitable that the company should be wound 

up" (emphasis mine) 

(63) The phrase "is of the opinion" connotes a subjective determination by the court as to 

whether it would be just and equitable to order the winding up of a company. In other words it is 
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upon the exercise of its sole discretion for e court to say whether the order for winding up is 

justified in the circumstances presented. 

(64) The Companies Act 1991 does not d fine what is meant by the term "just and equitable". 

It does not list any factors which would b taken into account by the court in arriving at the 

opinion that it is just and equitable to order t e winding up of a company. 

(65) McGuiness (supra para 25.65) sugge ts that 

"such an approach to legislative dr ting necessarily grants the broadest jurisdiction to 

the courts. It is reasonable to cone! e that the words ''just and equitable" are intended 

to be elastic in their application to ermit the court to intervene to relieve against an 

injustice or inequity. " 

( 66) He goes on to explain that 

"the court's discretion must be e ercised judicially, on a principled basis and in 

recognition of the reluctance of the court to interfere lightly in the internal affairs of a 

company". 

(67) Lord Wilberforce in Ebrahimi v estbourne Galleries Ltd et al [1973JAC 360 after 

reviewing the relevant cases outlined the ph losophical rationale of the ''just and equitable" basis 

for the winding up of a company at p. 379: 

"the foundation of it all lies in the ords ''just and equitable" and if there is any respect 

in which some of the cases may be ipen to criticism, it is that the courts may sometimes 

have been too timorous in giving th mforce. The words are a recognition of the fact that 

a limited company is more than a legal entity, with a personality in law of its own: that 

there is room in company law for recognition of the fact that behind it or amongst it, 

there are individuals with rights, expectations and obligations inter se which are not 

16 



necessarily submerged in the company structure. That structure is defined by the 

Companies Act and by the articles of association by which shareholders agree to be 

bound. In most companies and in most contexts, this definition is sufficient and 

exhaustive equally so whether the company is large or small. The "just and equitable" 

provision does not, as the respondents suggest, entitle one party to disregard the 

obligation he assumes by entering the company, nor the court to dispense him from it. It 

does, as equity always does, enable the court to subject the exercise of legal rights to 

equitable considerations, that is, of a personal character arising between one individual 

and another, which may make it unjust or inequitable to insist on legal rights or to 

exercise them in a particular way. It would be impossible and wholly undesirable to 

define the circumstances in which these considerations may arise. " 

(68) It is perhaps convenient at this stage to recognize as Andrew Burgess did in his text 

Commonwealth Caribbean Company Law that the Canadian Business Corporations Act "has 

inspired to a large extent the provisions of the Companies Acts in .... Guyana ... " As a 

consequence Burgess observed at pl3: 

"not surprisingly Commonwealth Caribbean Courts in these territories have been 

placing considerable reliance on Canadian case authority in interpreting the provisions 

of these Acts. " 

(69) Burgess did however note (ibid) that: 

"the emerging importance of Canadian case law developments in Commonwealth 

Caribbean Company Law has not eclipsed the importance of English Company Law 

precedents. One reason that this has not happened is because many of the provisions in 
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the Canadian legislation have their origins in English legislation. English case law on 

such provisions remains of persuasive authority in the Commonwealth Caribbean. " 

(70) Nonetheless, 

"Commonwealth Caribbean Courts have not been and will not be bashful in having 

regard to the reasoning in Canadian Company law cases on Canadian provisions in pari 

materia with Commonwealth Caribbean provisions. " (ibid) 

(71) The just and equitable basis for winding up a company in section 354 (e) of our 

Companies Act 1991 is not however an exclusively Canadian import to our present company 

legislation. It has existed in English law since the Companies Act 1862 and ante dated that Act 

having existed in the Joint Stock Companies Winding Up Act 1848. See per Lord Wilberforce in 

Ebrahimi v Westbourne Galleries Ltd supra p.347. 

(72) Indeed an identically worded provision existed at Section 137 (f) of our Former 

Companies Act Cap 89:01 that a company may be wound up by the court 

"(I) if the court is of the opinion that it is just and equitable that the company should be 

wound up." 

(73) While there exists no exhaustive list of circumstances or principles upon which a Court 

may deem it just and equitable to wind up a company, the cases, do provide some broad 

examples. For example 

(a) Where there is a loss of substratum 

(b) Where there exists a justifiable lack of confidence among the members; 

( c) Where the parties are in deadlock 

( d) Where the partnership analogy applies 
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(74) In Liese Boxted and Willy Warkentin v Hildegard Warkentin 2006 MBQB 214 

Macawley J paragraph 27 cited Peterson's Shareholder Remedies in Canada stating that: 

"the just and equitable rule is usually applied in four situations: where there has been a 

disappearance oi substratum, where there exists the common law oppression of the 

minority, in situations where, in practical terms, the relationship resembles that of a 

partnership and lacks the protection of more formal corporate structure and the deadlock 

situation where such animosity exists it is impossible to obtain the consensus necessary to 

manage the company. " 

(75) Explaining the approach of the Court in applying the just and equitable basis for the 

winding up of a company, Fitch J, In Kerry Vivian v Gordon Firth and Sunrise Washroom 

Rentals Ltd [2012] BCSC 517 at paragraphs 64, 66, 67 and 68 stated: 

(64) the words "just and equitable" are of the widest significance and confer upon the 

court a broad discretion to make a winding up order .. .It is not necessary to establish 

oppressive or unfairly prejudicial conduct to engage the panoply of remedies 

available ... The test does not admit of a strict categorical approach... the court must be 

careful not to construe the authorities as setting out a series of restrictive principles 

which would confine the phrase "just and equitable" to rigid categories, for each case 

depends to a large measure on its own facts". 

(66) the words 'just and equitable" are intended to be elastic in their application to 

permit the court to intervene to relieve against an injustice or inequity. The test may be 

applied more liberally in some contexts than others as. for example. in the case of a 

private family company where some significant disagreement has arisen including the 

exclusion of one family member from participation in the business. (emphasis mine) 
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(67) It is not to say that the discretion to grant equitable relief is unbounded. It must be 

exercised judicially, on a principled basis and in recognition of the reluctance of the 

Court to interfere lightly in the internal affairs of the company. 

(68) Although the discretion to grant relief under s.324 (similar to ours 354(e)) cannot 

be restricted to pigeon hole categories, the following grounds are commonly relied upon 

to justify judicial intervention: (1) where there is a loss of substratum, (2) where there 

exists a justifiable lack of confidence among the members (3) where the parties are in 

deadlock and (4) where the partnership analogy applies. " 

(76) In his petition, in the case at bar, the First Respondent contends that for a number of 

reasons he cited, there is "insoluble deadlock" in the conduct of the affairs of the company. 

DEADLOCK 

(77) In Palmieri v AC Packing Co. Ltd (1999) 48 BLR 2d 130 at paragraph 28, Levine J 

suggested some situations in which it would be just and equitable to order the winding up of a 

company on the grounds of deadlock. These include: 

(a) There are no other effective and appropriate remedies, 

(b) There is an equal split or nearly equal split of shares and control 

( c) There is persistent and serious disagreement as to some important questions respecting 

the management or functioning of the company 

( d) There is resulting deadlock and the deadlock paralyses and seriously interferes with the 

normal operations of the company. 

(78) It is to be further noted that in interpreting the 'Just and equitable" rule, general rules 

regarding equitable remedies apply such that a person seeking relief must come to the court with 
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clean hands". [per. Mccawley J in Liese Boxted and Willy Warkentin v Hildegard 

Warkentin supra at paragraph 74. 

(79) We adopt the principles summarized in the foregoing cases as being both applicable and 

of assistance in the interpretation and application of section 3 54 ( e) of the Companies Act 1991. 

LOCUS STAND! 

(80) The First Respondent claims to be the owner of nine shares in the company. The 

Appellants deny this. However the annual returns, which we discovered in the record show 

clearly that the First Respondent is stated to be the owner of nine shares in the company. 

(81) We further cannot ignore the fact that the First Respondent is the son an heir of Aslim, 

one of the original dramatis personae. While it is unclear from the evidence exactly how many 

shares Aslim owned in the company, (some returns state 191 shares, the First Respondent states 

463 shares) it is beyond dispute that he was at the time of his death, a not insignificant 

shareholder in the Company. 

(82) In his will, which is on the record Aslim devised his prope1ty movable and immovable to 

his wife and children including the First Respondent. From the record, we are also aware, in the 

administration of his estate that the value of Aslim's shareholding in the company was declared 

at $76,261,525, no paltry sum. Aslim's heirs, would under the terms of his will be entitled to a 

division of his shares in the company. 

(83) It appears from the record that there was some litigation in the High Court by Amin to 

stop the process of the administration of Aslim's estate which would have nndoubtedly affected 

the inevitable vesting of Aslim's shares in the company in his heirs in accordance with the terms 
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of Aslim's will. From the evidence it appears that Amin's efforts were unsuccessful though the 

shares are still to be transferred to Aslim' s heirs including the Respondent. 

(84) We therefore hold that the First Respondent is a shareholder in the company. 

(85) By virtue of section 356(1)(c) of the Companies Act 1991, an application for the winding 

up of a company can be made inter alia by a contributory. 

(86) Section 350 of the Companies Act 1991 defines a contributory as meaning: 

"every person liable to contribute to the assets of a company in the event of it being 

wound up and for the purposes of all proceedings for determining, and all proceedings 

prior to the final determination of, the persons who are to be deemed contributories, 

includes a person alleged to be a contributory. " 

(87) Furthermore section 3 52(1) of the Companies Act 1991 states that if a contributory dies 

before he is placed on the list of contributories, his personal representative becomes liable to 

contribute to the assets of the company in discharge of his liability. 

(88) A shareholder of a company is necessarily a contributory within the meaning of section 

350 of the Act since as Burgess points out at p91 of Commonwealth Caribbean Company 

Law: 

"the concept of limited liability under the Companies Act operates to allow a company 

ultimately to recover a contribution from its shareholders equal to the value as 

determined by the directors at which the shares held by the shareholders is issued to 

enable the company to discharge its obligations. Limited liability, in other words, 

describes the extent to which a company can require its shareholders to make a financial 

contribution based on the value of the shares issued to him to meet the company's 

liabilities. " 
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(89) It follows therefore that the First Respondent as a shareholder in his own right of nine 

shares in the company and entitled to shares in the company as a beneficiary under the last will 

and testament of his late father, Aslim, is a contributory within the meaning of the Act and 

entitled to petition the Court for an order winding up the company. 

CLEAN HANDS 

(90) One of the reasons advanced by the First Respondent why it was just and equitable to 

have the company wound up was that the company was no longer able to secure lucrative 

contracts as it was able to do during the lifetime of his father Aslim, and as such its profitability 

took a severe plunge. 

(91) It emerged from the evidence and in particular the cross-examination of Phillip Fernandes 

the duly constituted attorney of the First Respondent that the First Respondent had written letters 

to a number of persons including the ministry of Infrastructure advising them to desist from 

doing business with the company and threatening legal action if they did. This the Appellants 

contended was responsible in large part for the company not being able to secure lucrative 

construction contracts which accounted for its diminished profitability. 

(92) So the Appellants argued that it was the actions of the First Respondent which accounted 

for the very loss of profitability of the company which he was advancing as a ground for winding 

up and as such his hands were not clean in the equitable sense and he was not entitled to a 

winding up order on the just and equitable basis. 

(93) While there is merit in this submission on behalf of the Appellants, our examination of 

the record reveals that the Appellants' own conduct in this regard was not as pristine as they 

would have us believe. 
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(94) The Appellants had incorporated another company, Nabi Construction Inc, which has the 

same registered address and place of business as the Company. Nabi Construction Inc carries on 

the same business as the Company. Indeed, only the most discerning of persons would have 

appreciated the distinction between the two. Nonetheless, the purpose of the Appellants' 

company is quite apparent and to adapt words from the criminal law principles dealing with 

similar fact evidence, any suggestion of innocence on the part of the Appellants, would be "an 

affront to common sense." 

(95) We hold that the actions of the First Respondent on the one hand and the Appellants on 

the other accounted for the decline in profitability of the company. 

TWO GENERATIONS OF ACRIMONY AND HOSTILITY 

(96) The evidence establishes that there is no communication among the First Respondent and 

the Appellants. Statutory meetings of the shareholders and the directors are not being held and 

whenever they are some shareholders are excluded. The history of acrimony among the various 

parties interested in the company commenced during the lifetime of the original personae 

dramatis and it has now devolved upon the next generation, their heirs. 

(97) It has been suggested that the solution to the problem is the buying out of one side by the 

other. This seems to be a sensible approach. But these parties do not even speak to each other. If 

any suggestion of a settlement is made by one party to the other, it is immediately viewed with 

great suspicion by the other and dismissed as such. There has even been a suggestion apparent 

from the record that one side played a role in the death of one of the earlier protagonists and 

caused his relatives to flee Guyana. We cannot avoid these realities. Any amicable resolution of 

this matter requires sober and rational thought.From what we have seen on the record, the level 
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of acrimony and hostility which exists among the parties makes this impossible. Indeed there are 

still matters among the parties which are pending in the High Court. 

(98) In their report to the Official Receiver who had been appointed by the Court prior to the 

appeal dated 1st July 2015, as provisional liquidator of the company, Messrs Maurice Solomon & 

Co. Chartered Accountants/ Management Consultants the third Respondents reported on the 

state of the company. It was reported inter alia that: 

(a) For the year 2004, the profit before tax (PBT) of the company was $30,294,783. In 2005 

the PBT was $7,583,999 and since then there was continuous loss realized by the 

company up to 2010. 

(b) After 2006 the company's profits diminished and there were substantial losses for several 

years with the cessation of the construction business which was its main source of 

revenue. 

(c) It was important to note that a new company with a similar name- Nabi Construction 

Inc. was formed in March 2007 by Shir Afron Nabi and Raphael Nabi to carry on the 

same or similar business. It should be noted that both these gentlemen continue to be 

shareholders of the old company- S.A Nabi & Sons Ltd. This raises a concern as to 

whether there is a conflict of interest. 

(d) It should be noted that from the audited financial statements after Nabi Construction Inc 

was registered, construction activity and income of the old company S.A. Nabi & Sons 

Ltd diminished substantially thereafter. For 2008 construction gross income was $71.4 

million compared to $265.1 million in 2007. 

(e) From 2009, only rental income from properties owned by the company, amounting to 

$21,832,574 became the main source of income. 
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(t) From 2009-2011 management fees were being charged to the company but it was not 

known what services were being provided to the company which warranted such 

expenditure. 

(g) Moreover, the balance sheets of the company showed that it was indebted to Nabi 

Construction Inc as follows: $6,725,390 in 2008, $20,186,869 in 2009 and $18,786,869 

in 2010 which sums were attributed to "payment" for job "workers". Details were 

required since these two companies were in competition. 

(h) Assets of the company particularly construction equipment and tools were being disposed 

of without satisfactory explanation. 

(i) For 2014, the company made a small tax after profit of $1,206,460 realised from rental 

income compared with 2004 when its profit after tax was $20.5 million when it was 

engaged in construction business. 

(99) Solomon observed that the shareholders are not in agreement on critical matters affecting 

the company and advised that before there is a further depletion of the assets, some of which 

were transferred without any proceeds received, the company should be wound up. 

(100) The appellants then obtained a report from the company's auditors, Messrs. Barcellos 

Narine & Co _which sought to dispute Solomon's findings but which significantly made no 

reference to the ongoing disputes among the shareholders and which appears to be self-serving of 

the interests of the Appellants. 

(101) We find from the record that there is persistent and serious disagreement among the 

shareholders of the company on very important questions regarding the management and 

functioning of the company. Indeed there is resulting deadlock which has paralysed and seriously 

interfered with the normal operations of the company. 
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(102) The continued existence of the company provides a convenient battleground for the 

various shareholders to wage their personal wars of attrition against each other. The company, to 

its detriment, has become a pawn in their personal disputes which seem devoid of reason and 

maturity. Each time one side does not get its way, it approaches the court all "virtuous and 

blameless", asking for the relief to which they claim to be entitled and the court is compelled by 

law to become an arbiter in their self-inflicted problems. 

(103) In the light of the above factors and considerations, we cannot say that Persaud J in 

ordering the winding up of the company on the 10th day of June 2015, on the ground that it was 

just and equitable to do so, exercised his judicial discretion on any wrong principle or gave too 

little or too much weight to relevant factors and considerations or that his exercise of discretion 

after hearing and seeing the witnesses for both sides was as a result of some error in principle 

which exceeded the generous ambit within which reasonable disagreement is possible. Indeed 

there is nothing to show that Persaud J's exercise of discretion was in the circumstances, clearly 

or blatantly wrong. 

(104) We are not unaware of the provisions of section 357(2)(b) of the Companies Act 1991 

which enact in so far as one can make sense of an unhappily drafted section, that a court may 

decline to make an order for the winding up of a company under the just and equitable rule 

"If it is of the opinion that some other remedy is available to the petitioners and that 

they are acting unreasonably in seeking to have the company wound up instead of 

pursuing that other remedy. " 

(105) The appellants in paragraph (25) of their affidavit of opposition in the proceedings 

legitimately before Persaud J asserted that 
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"the Petitioner has not attempted to seek out or exhaust the remedies available to him 

under Division L of Part II of the Companies Act 1991 nor sought the determination of 

the company in any other way" 

(106) Division L of the Companies Act 1991 provides two major civil remedies, namely 

derivative actions and actions for oppression. Burgess explains at p315 of Commonwealth 

Caribbean Company Law that: 

"these remedies seek to afford aggrieved persons a reasonable opportunity to initiate 

civil action to resolve personal complaints in respect of the infringement of personal 

rights, representative complaints in respect of infringement of class rights and derivative 

claims in respect of wrongs done to the company. " 

(107) Lord Cross of Chelsea, in his judgment in Ebrahimi v Westbourne Galleries Ltd supra 

385, pointed out that notwithstanding that Parliament has made provision for alternative 

remedies, 

"the jurisdiction to wind up under section 222(h) continues to exist as an independent 

remedy." 

(108) The situation that as at present exists among the various shareholders of the company is 

one of irreparable deadlock. The company has suffered and continues to suffer. Its profits have 

dwindled to such an extent that its only income is derived from the rentals of some properties it 

owns. The assets of the company are being dissipated to its detriment. It no longer carries on its 

main business of construction. It sporadically holds meetings and when it does members are 

excluded. Some members do not speak to the other members. These are all acts orchestrated by 

the very parties to these proceedings who are continuing to perpetuate the acrimony and hostility 

birthed by their forebearers. It cannot be said in these circumstances that it would be 
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unreasonable to have the company wound up and that some other remedy would provide a better 

solution. 

(109) DISPOSAL 

(110) For all the foregoing reasons: 

(a) The appeals are dismissed and the order of Persaud J dated 10th June 2015 is affirmed. 

(b) The interim orders granted by this court on the 8th June 2016 are hereby discharged 

( c) The appellants will pay costs in the sum of $500,000 

Dated the 25~ 2018 

==;:=-

Rafiq T. Khan SC 

JA (Ag) 
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