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2011      No 236-W    DEMERARA 

IN THE HIGH COURT OF THE SUPREME COURT OF JUDICATURE 

CIVIL JURISDICTION 

 

BETWEEN:     THAKUR PERSAUD 

        Plaintiff 

      -and- 

 

      HOMESH PERSAUD 

        Defendant 

 

Ms. Nirmala Sukhu for the Plaintiff 

Ms. Rinee Kissoon for the Defendant 

 

Decision of the Honourable Madame Justice Priya Sewnarine-Beharry 
dated July 7th 2020. 

 

Pleadings 

Plaintiff’s case 

1. The Plaintiff died sometime after the institution of this action. As a 

result, his sons Yano and Navindra Persaud were substituted in his 

place by an Order of Court of the Hon Justice F. Holder for the 

purposes of continuing the action.   

2. The Plaintiff instituted this action in trespass against the Defendant, 

his brother, whose correct name is “Homesh” and not “Omesh”. In the 

circumstances, an amendment is ordered to correct the rubric. 
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3. It appears from the flysheet that forms part of the Record that this 

action was also instituted against the Commissioner of Lands and 

Surveys but upon application by Counsel for the Plaintiff on 7th June 

2011 was removed as a party by an order of His Honour Justice Bovell 

Drakes. 

4. In the Statement of Claim filed, the Plaintiff alleged that he and his 

immediate family have been in occupation of 50 acres of land at 

Akarakuri for 21 years and have possessory rights and/or title to the 

land. 

5. These 50 acres comprise of two provisional leases issued to the 

parents of the parties. The first being issued  to their father, Narine 

Persaud for a tract of 25 acres under provisional lease number 

MP733/66  for a portion of land situate immediately below the mouth 

of the Akarakuri Creek which carries a facade of 400 feet by a mean 

depth of 2723 feet(their father’s lease land). The second being issued 

to their mother Bidmattie Persaud for a tract of 25 acres of land 

situate on the left bank Essequibo River, commencing next to and 

below the land subject to provisional lease number MP733/66 and 400 

feet below the Akarakuri Creek and held under provisional lease 

number 1/2/1117(their mother’s lease land). 

6. The Plaintiff averred that these leases were never perfected and have 

since expired. 

7. Further, he claimed he worked the land with his parents during his 

teenage years; and, when the latter stopped farming and rearing 

cattle on the land 21 years ago, he and his family, worked the land 

solely. 

8.  He contended that during this period he spent $35,000,000 (thirty-

five million dollars) developing the infrastructure of the land by land 

filling swampy areas, constructing a sand road and digging trenches 
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around the land for drainage. Additionally, he planted both permanent 

and cash crops; reared poultry and livestock; and, carried on other 

business. 

9. The Plaintiff claimed that the Defendant on 1st May 2011 wrongfully 

entered and cleared the land; and, destroyed crops and carried out 

works on the land.  

10. He said he complained to the Guyana Lands and Surveys 

Commission (GLSC) in Region 3 about the conduct of the Defendant 

and sought their intervention in settling the dispute. He claimed that 

he was later invited to a meeting with Officers but received no 

assistance.  

11. The Plaintiff averred that on the 8th May 2011, the Defendant 

cleared a portion of the land and built a campsite where he and his 

workers reside; On 14th May 2011, the Defendant, his son and workers 

wrongfully uprooted 500 banana plants; and, on 29th May 2011, they 

again uprooted 100 plantain suckers. 

12. The Plaintiff claimed that the Defendant never occupied the land 

and had left the property after a dispute with their parents since he 

was 21 years old and never returned to the land until 2006 to attend 

the funeral of their father and in May 2011 when he allegedly 

trespassed. 

13. As a result he instituted the present action for inter alia a 

declaration that the Defendant had trespassed on lands in his 

possession, damages for trespass and compensation for the banana 

and plantain suckers and loss of profits from the yields thereof. 

Defendant’s Case 

14. The Defendant in his Defence contended that he has been in sole 

exclusive possession and occupation of the 25 acres of State land 
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previously held by his mother Bidmattie under Provisional Lease dated 

23rd June 1971 mentioned in paragraph 5. 

15. He averred that he assisted his parents during their lifetime in 

cultivating the land. He averred that he was placed in exclusive 

possession and occupation of their mother’s lease lands by his mother. 

He said he commenced cultivation in or around 1980 and used the 

income from the land to maintain his parents and family. 

16. The Defendant claimed that he paid all rents and outgoings for 

the land from 1980 to present. 

17. Further, Bidmattie subsequently executed a Deed of Gift for the 

land dated 1st March 1996 in his favour. 

18.  Also, by her Last Will and Testament dated 6th August 1995, 

Bidmattie devised her rights to the land to him. 

19. The Defendant contended that he applied for a transfer of the 

lease from their mother’s name to himself and also applied for a lease 

to be issued in his sole name. 

20. He claimed that on 31 January, 2011 the Guyana Lands and 

Surveys Commission (GLSC) approved his application for a lease of 

their mother’s lease lands and at the request of GLSC he caused a 

cadastral survey to be conducted. 

21. The Defendant averred that the Plaintiff objected to the 

boundaries of the land surveyed and later expanded his objections to 

claim a right to the land the Defendant was occupying. 

22. The Defendant contended that the Plaintiff never occupied or 

cultivated their mother’s lease lands which have always been occupied 

by the Defendant. 

23. This matter was filed under the Rules of the Supreme Court 

1955 and was being heard the traditional way. The witnesses for the 

Plaintiff, Anwar Ramroop, Haemwattie Persaud and Denise Persaud 
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gave viva voce examination–in–chief and were cross-examined. After 

the trial commenced the attorneys on each side accepted the court’s 

invitation to file witness statements in the interest of time. As a result, 

Yano Persaud, Navindra Persaud, Liloutie Persaud (the Plaintiff’s 

remaining witnesses) together with Rafeel Austin and Homesh Persaud 

(the Defendant’s witnesses) executed witness statements upon which 

they relied as their evidence-in-chief and were cross-examined in the 

usual way. 

24. Ashwar Ramroop, 58, testified that he lived a mile and a half 

away from the Plaintiff at Buck Hall but had moved to Hogg Island 

fifteen years ago. He said that he knew that the Plaintiff occupied 50 

acres of Land at Akarakuri and was familiar with the property. He said 

he visited the Plaintiff every two weeks or once a month and they 

would gaff, spend time with the children, take a drink and go down 

where the Plaintiff used to plant “piece farm”. He said he knew the 

Defendant but never saw him on the land since his twenties. He said 

that the Plaintiff used to plant the farm, showed him the farm and he 

never saw another farm. He said he went to the property the day 

before he testified in court and saw seven houses, trucks and more 

than one road going across the land. 

25. In cross-examination, he denied that he went to the property 

because the Plaintiff’s children told him to do so because the court 

case was the next day. He admitted that when he said the Plaintiff 

planted that was more than 15 years ago and that the Plaintiff 

diversified from farming and became a big time trucker. He said there 

was no cattle on the land where the Plaintiff and his brother grew up. 

He admitted that when he visited the Plaintiff the main reason was to 

catch up and he did not go to inspect the land. When Counsel for the 

Defendant suggested that he would not know who was in occupation 
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he said that 50 acres was not a big place. When it was suggested that 

he testified to help the family because he was their father’s friend and 

did not respond. In re-examination, he contradicted his testimony in 

cross-examination that the Plaintiff planted over 15 years ago by 

stating that the Plaintiff was farming right up to his death.  

26. Haemwattie Persaud, the sister of the parties in her witness 

statement stated that she lived at Akarakuri with her parents and 

siblings. She said that her parents had 25 acres of land each on which 

they used to farm and mind cattle but eventually stopped when her 

father was unable to work. She said before the Defendant married he 

worked the land with the Plaintiff. However, the Plaintiff worked the 

most and maintained the family. She said that her mother became ill 

and moved to Wakenaam and lived with her for six years.  

27. She said that the Defendant cut wood to sell but did no farming 

to her knowledge. She said that she moved away from Akarakuri in 

the eighties and in the nineties the Defendant moved to Wakenaam 

and lived close to her and they would visit each other every day. She 

said the Defendant fished when he first moved and later cut wood and 

she knew this because her husband worked with him and they would 

go into the interior for months. Prior to that he worked at Transport. 

She said she visited Akarakuri for three to four days per year or 

sometimes more and would walk around, sight see and visit old time 

friends. She said the land was empty except for fruit trees and 

Plaintiff's house and she never saw a farm.  

28. Notwithstanding her evidence in chief that she never saw a farm 

she changed her testimony to say that the Plaintiff did have a farm 

because he sent her to pick cucumber, cut cane and pull corn and 

cassava. She said that she never saw any other farm or the Defendant 

on the land. She said the Plaintiff had workers and a number of 
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vehicles on the land. He built a road on the land and filled the land 

which was partly swampy.  

29. In cross-examination, the witness said that the Plaintiff stopped 

farming when he started trucking. She said that he concentrated on 

trucking and planted a cash farm. She admitted that she did not go 

there often and really didn’t know about the Plaintiff’s business.  

30. She said that she lived with her first husband Earnest on the 

land and her parents and the Plaintiff assisted her to raise her 

children. She further stated that before she moved she formed a 

relationship with one Richie who visited her on the land. She said while 

at Akarakuri Earnest worked with the Defendant doing lumber. She 

maintained that she was being truthful when she said that her 

husband left with the Defendant for the interior to cut lumber when 

she lived in Wakenaam because they made up after she moved to 

Wakenaam. She maintained that she was being truthful when she said 

she saw the Defendant everyday and that her husband and the 

Defendant left for the interior for months because when the Defendant 

first moved he did fishing but when he changed business she could not 

see him every day. She denied that the Defendant left Akarakuri 

because of her mother’s illness and said that she and her sisters 

looked after their mother financially.  

31. She denied knowing that her mother made a will in favour of the 

Defendant; gifted the land to him and that he paid rent owing to Lands 

and Surveys. Contrary to her evidence in chief that she observed the 

Plaintiff building a road she said she never saw the Plaintiff build the 

road and that he told her he did. She admitted that the Plaintiff 

assisted her financially when he was alive. She said that she knew of 

the court matter because of the Plaintiff and volunteered to swear the 

affidavit when he asked her to and she did that based on what he told 
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her. She said she knew what was the truth and denied that if she did 

not swear the affidavit her assistance would come to an end. She 

denied knowing that the Plaintiff damaged the Defendant’s crops and 

broke down his workers’ house. She admitted that the Plaintiff like the 

Defendant did lumber and would also run speed boat for hire. She said 

that her brothers did other work to supplement their income as they 

could not rely on farming alone.  

32. Navindra Persaud, in his witness statement, said that he has 

been residing on the land at Akarakuri Creek as far as he could 

remember. He said he traversed the land both as a child and adult and 

had never seen the Defendant on the land either as resident or farmer. 

He also said that he never saw the Defendant‘s workers or anyone on 

his behalf farming any part of the land.  During May 2011 he observed 

from his veranda persons clearing a part of the land, building a camp 

and planting coconut trees. He said that he observed that those 

persons had destroyed banana and sucker plants which his parents 

had planted.  

33. Navindra said before his father died he was involved in working 

on the farm and the trucking service. He said since his father’s death 

the trucking service had grown tremendously and that there were two 

workshops and eight houses on the land together with three roads one 

leading to the interior, one to the river and the other to the property of 

a neighbour Mr Henry. He said they had workers and a cook residing 

on the land. He said that he saw his parents construct these roads; he 

and other workers worked on the construction of the roads and were 

paid for their services; his father employed him to land fill the swampy 

area while workers dug trenches. 

34. In cross-examination, Navindra said that he was aware his father 

obtained an injunction against the Defendant restraining the latter 
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from going on the land. He said he was unaware that the injunction 

was discharged but admitted knowing that that his father appealed the 

order. He said he was unaware that that the Defendant instituted 

proceedings against his father. He denied being present when his 

father damaged a house which the Defendant built for his workers and 

said there was no house. He denied that the Defendant cultivated 

crops on the land although he stated that he observed persons on the 

Defendant’s behalf planting coconut trees.  

35. He admitted that after his father’s death, he and his brother 

acquired a large sum of money and have increased occupation and 

constructed buildings over the portion they occupy even though the 

matter was engaging the court’s attention since 2011. Notwithstanding 

his evidence that he and his brother increased occupation and 

construction over the areas they occupy since 2011, Navindra denied 

that the construction or most of the construction was done after his 

father’s death.  

36. He maintained that his mother’s house, a building hosting a 

canteen room and three buildings accommodating workers were 

reconstructed after his father’s death. Navindra confirmed that the 

image of the building captured in YP 10(their old home) was the same 

the orange building with red roof with persons on the step captured in 

YP 11A which he identified to be the reconstructed home which he and 

his mother occupy. He said this building was re-constructed: the house 

had been extended, walls and roof changed, stairs were brand new. It 

now had a veranda and upper flat. The entrance of the home shown in 

YP 10 could not be seen in YP 11A.  When Counsel for the Defendant 

suggested to Navindra that he was lying when he said he saw the 

Defendant destroying crops from a veranda because it did not exist 

before, Navindra changed his answer to say that he saw the 
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destruction from a bottom flat. Navindra admitted that neither he nor 

anyone on the Plaintiff’s behalf had a lease for the land but was aware 

that the Defendant applied for a lease. He admitted that he would 

prefer if the Defendant did not claim the land his grandmother willed 

to the Defendant because he believed he and his brother and their 

children should get it. 

37. Yano Persaud’s, witness statement was similar to that of his 

brother Navindra. He repeated much of what Navindra said. He too 

said that he saw his parents construct the roads and he was an 

operator for one of the machines in the initial stages of construction. 

He said that there were other workers which his father paid for 

services. Yano said that he worked with his father land filling swampy 

areas while other workers dug trenches and he was also involved in 

the maintenance of the trenches. Yano tendered pictures of the roads, 

workshops, houses among other things. 

38. In cross-examination Yano stated that the houses were 25 

meters from each other in a circle. He said that the trucking business 

expanded from 4 to 12 trucks. He confirmed that the road in YP 1 

leading to the jungle was manmade and constructed by Barama 

Company. He said that the land on which he and his siblings’ homes 

were is a sandy reef area upon which they cleared and put loam and 

was originally leased to his grandfather. He confirmed that the 

workshop, workers house workers mess, shop and the trucks were all 

within 70 to 300 feet of his house, his mother’s house and the mess 

hall. He said that farming is not done anymore. Further, no 

work/farming is being done on the land his mother occupied close to 

her home. He said that he did not know where his grandmother and 

grandfather’s land began or ended because he did not do a survey.  
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39. Yano denied that the Defendant went back to the land after the 

injunction was discharged and cleared and cultivated five acres of 

sucker trees and coconut trees which he and his father destroyed. He 

admitted that he did not want the Defendant there and wanted the 50 

acres for himself and aggressively expanded their business and 

occupied other lands. While he acknowledged that things are growing 

on the land inclusive of fruit trees he said he would not call it a farm. 

40.  Denise Persaud, the widow of the Plaintiff testified that she lived 

at Akarakuri Creek for 34 years. She said that she lived with her in 

laws before she and the Plaintiff built their own home near to theirs. 

She also confirmed that this home was built over. She said that Omesh 

moved from the land 26- 28 years ago and never came back until he 

trespassed in May of a year she could not remember. She said that the 

Defendant cleared the land of bushes and plants inclusive of banana 

and plantain suckers planted by the Plaintiff and their workers. She 

also said they were forced to sell their cows after the Defendant 

destroyed a fence which kept them from traversing other persons’ 

property.  

41. Denise stated that she planted both cash and permanent crops 

and reared livestock. She said when the Plaintiff died his trucking 

service was developed by their sons. She also said that there was a 

farm and three roads on the land. She said that the Plaintiff spent 

$10,000,000 (ten million dollars) on the construction of these roads 

which was constructed with the help of her son. She said over the 

years $17,000,000 (seventeen million dollars) was spent on land filling 

and $8,000,000 (eight million dollars) was spent on hiring an 

excavator inclusive of the cost of fuel and workmanship to surround 

the land with drains. She said too said they have workers inclusive of 

drivers, mechanics and cooks living on the land. Also they have two 
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workshops and equipment. She said the Defendant did not have a 

farm on the land.  

42. In cross-examination, Denise acknowledged that her mother in 

law Bidmattie, had a lease for a portion of the land she was occupying 

and her father in law had a lease also. She said although the Plaintiff 

was claiming the lands her mother in law and father in law leased from 

Lands & Surveys she had no idea if the Plaintiff paid rent and since his 

death she did not pay any rent. She contradicted her earlier evidence 

that it cost $10,000,000 (ten million dollars) to construct the roads 

and 8 million to dig drains by stating that the canals cost some 

$150,000,000 ( one hundred and fifty million dollars) to build while the 

roads cost some $8,000,000 ( eight million dollars). 

43. Denise maintained that she still planted one of the fifty acres of 

the disputed land as they concentrated on trucking business.  She said 

she did not know where her mother in law or father in law’s land was 

and never applied for a lease in her father in law’s name. She said that 

apart from the 50 acres in dispute, she had another 25 acres of land 

located next to the 50 acres in dispute on which she planted an acre 

and for which she applied for a lease. She said her sister in law 

Haemwattie and her husband separated when she was living in 

Wakenaam.  

44. When it was put to her that the Plaintiff never occupied her 

mother in law’s lease lands and that same was always cultivated by 

the Defendant and his mother said she did not know about that. She 

said that she knew the Defendant’s mother made a will but did not 

know if her husband challenged the will in court. She maintained that 

her husband built canals to the tune of $150,000,000 ( one hundred 

and fifty million dollars) which he accumulated as a farmer and 

lumberjack and which he kept at home as he did not have a bank 
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account. She could not say how much money the Plaintiff made a 

month and said she never kept a record. She admitted that she did not 

have any receipts for the moneys expended on road construction. She 

denied that vehicles traversing the area created a path way and denied 

that Barama threw loam where the vehicles traversed. 

45. Liloutie Persaud, the sister of the parties said she moved from 

Akarakuri when she married in 1988 but would return to visit her 

family at least once per year and sometimes three or four times per 

year. She said when she visited she would pick vegetables on the 

Plaintiff’s farm and she never saw any other farm. She also said she 

never saw the Defendant on the land or anyone claiming to be his 

worker. She said the Defendant moved from the land in the 90’s and 

lived at Wakenaam. She said he had numerous jobs after he moved to 

Wakenaam including working as a security guard at Transport & 

Harbours, logging in the interior and operating a passenger speed 

boat.  

46. She said that whist she resided at Akarakuri her parents farmed 

the land and the Plaintiff helped them. She said when her mother 

became sick she went to reside with Haemwattie her sister and her 

father moved there also. She said that the Plaintiff continued to reside 

at Akarakuri with his family and farm. He also had a trucking business 

which grew since his death and would operate a speed boat for hire. 

She said she was present when the Plaintiff constructed the roads at 

different times, gave instructions to workers and had discussions with 

them in relation to the construction of the road. She said that her 

brother took her there to show her the construction and said she was 

also present when the Plaintiff dug trenches.  

47. Liloutie denied that Yano assisted her financially since her 

husband died. She admitted that she did not tell the court in her 
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witness statement the dates she returned to the land but she denied 

that the reason for this was to deceive the court because she never 

visited. She admitted went she went to visit the Plaintiff, the 

Defendant, still lived there. She said that the Plaintiff cut lumber and 

operated a speed boat. She said contrary to her sister’s evidence she 

said that their mother moved to the Defendant’s residence after 

staying at Haemwattie for a while. She denied that what she said in 

her witness statement is what people told her. She said on her visits to 

Akarakuri she did not see Omesh and assumed he didn’t go there. She 

said that she did not count the trucks when the Plaintiff died or do a 

recent count and she knew the trucking business grew because her 

nephew told her so. She said the year before the Plaintiff died he 

constructed the road. 

48. Rafeel Austin in his witness statement stated that he knew the 

parties since he was a teenager. He said he lost contact with them 

when he went into the interior and he met the Defendant again in 

2010 when he came out the interior and started working with him 

transporting fuel into the interior. He said shortly after the Defendant 

asked him to help resuscitate his farm which he visited as a boy. He 

said that the farm was left unworked for approximately a year and in 

2010 he accompanied the Defendant to the farm lands at Akarakuri 

where he, the Defendant and other workers cleared the land and 

constructed a 20 x 15 one bedroom house. He said that they cleared a 

little over 5 acres of land, cultivated plantain and banana suckers, 3 

and 5 year old coconut trees, cassava, water melons, pumpkin, yams 

and eddoes. The bushes cut were burnt.  

49. He said that when the land was being cleared he observed the 

Plaintiff and his children traversing the tract which runs through the 

lands and though the latter observed them, they did nothing to 
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interfere with them or prevent them from the work they were doing. 

He said that in June 2011 sometime after they completed cultivation, 

the Defendant informed him that an Order made against him and he 

could not return to the land. In 2013 he accompanied the Defendant to 

the lands which were cleared once again. He said that the Plaintiff 

threatened to kill them if they did not remove from the land. 

Nonetheless they continued to cultivate the land. He said in March 

2014 he accompanied the Defendant to the land and observed the 

crops destroyed, building demolished and materials damaged. 

50. In cross-examination, Rafeel he contradicted his earlier 

testimony that he knew the parties from young saying that he knew 

the Defendant from his son Dave when working on a cargo boat. 

Additionally, it was incorrect that he knew the Defendant had a farm 

since he was a boy. He said that it was the Defendant who told him he 

had a farm. He admitted that he did not know that the farm was 

unworked for a year and that while a big portion of the land was 

cleared he did not know whether it was 5 acres. He admitted that he 

did not see who destroyed the crops.  

51. The Defendant in his witness statement stated that from the age 

of four he moved with his family to Akarakuri Creek and lived in a 

house which their father built the lands leased to him for agricultural 

purposes. He said their mother also obtained a provision lease for 25 

acres for both agricultural and residential purposes adjacent to their 

father’s lease lands. He said that his parents cultivated both portion of 

lease lands which comprised of 50 acres with ground provisions and 

cash crops and also reared livestock with the assistance of he and his 

brothers.  

52. He said shortly after he (the Defendant) married the Plaintiff left 

his wife and lived with another woman on the Coast and during this 
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time he and his wife maintained the Plaintiff’s wife and children. He 

said in the 1990’s his father abandoned all interest in farming as he 

had become a habitual drinker and his mother was forced to take 

control of their business. He said he was mainly responsible for 

assisting his mother on the farm as his siblings had moved on with 

their lives. He said that the Plaintiff during his lifetime refused to farm 

and worked on various forestry concessions cutting lumber for a living. 

He also operated their parents speedboat for hire. He said that in the 

late 1980’s his parents requested assistance for rent due to GLSC and 

the Plaintiff responded by saying who wanted land should pay. 

53. He said in the 1990’s his mother fell ill and he took control of the 

farming  and rearing of cattle on the land leased to his father and 

planting of provisions on the land leased to his mother. He said that in 

and around 1994 he moved to Wakenaam Island so that his children 

could attend school and so that his mother could have easier access to 

medical attention. He continued to travel between Akarakuri Creek, 

Essequibo and Wakenaam during the week to attend to the farmlands. 

He said that his sister Haimwattie did not care for their mother but his 

mother would visit his sisters Haemwattie and Liloutie. 

54.  He said he spent substantial money to maintain and cultivate 

the farm land at Akarakuri Creek and concentrated on farming the land 

leased to Bidmattie. He said that he continued travelling between 

Wakenaam and Akarakuri until 2004 when he acquired a large speed 

boat which was used to ferry passengers. Due to this business he 

cultivated less as he was unable to spend the necessary hours at 

Akarakuri Creek. He said after his mother’s death the Plaintiff took 

possession of their father’s lease land on which he built his family 

home which he expanded over the years and also constructed small 

cottages for his children. He said that apart from the area where the 
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Plaintiff and his children reside the remainder of their father’s lease 

land was abandoned and overgrown with bushes.  

55. He said that the Plaintiff and his sons have been involved in 

trucking and transporting fuel into the interior. The Defendant said he 

remained in possession of their mother’s lease lands after her death 

and paid the rent since 1980. He said that prior to her death his 

mother executed a Deed of Gift of her interest in his favour and by will 

dated 6th August 1995 devised her interest in her lease lands to him. 

He said that he made an application for a permanent lease of the lease 

lands issued to his mother which was approved by GLSC on 31 January 

2011. He subsequently paid to GLSC $140,000 towards conducting a 

cadastral survey. 

56. On 20th February 2011, the survey was executed and revealed 

that a building occupied by the Plaintiff’s daughter constructed on their 

father’s lease lands encroached upon the lease lands issued to their 

mother for which he applied for a lease in his name. 

57. He subsequently received a notice from GLSC requesting him to 

attend a meeting to resolve the issue. On 6th May 2011 he attended 

the meeting as requested and the Plaintiff who was then alive 

requested that the boundary of the land he applied for be shifted to 

exclude his daughter’s house and the Defendant agreed.  

58. The Defendant said he sent a lawyers letter to the Plaintiff after 

discovering the Plaintiff was seeking to have a road constructed with 

the assistance of Barama running north to south commencing from the 

northern edge of the land issued to their father through the center of 

the leaseland into the land occupied by him belonging to their mother. 

He said despite their objection the Plaintiff caused his trucks to 

traverse through his land creating a pathway which they now call a 

road.  
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59. The defendant said that in 2007 he suffered an injury and was 

unable to travel to Akarakuri for a year and in 2010 he returned to 

their mother’s lease lands, cleared and cultivated approximately 5 

acres with ground provision and suckers and built a small house to 

accommodate workers. He said whilst cultivating the Plaintiff objected 

claiming the land to be his and threatened him. He said he reported 

this to the police at Aurora and Anna Regina. He said after he 

completed cultivation he was served with an injunction which remained 

in force for three years until it was discharged.  

60. In April 2013, he returned to their mother’s lease lands in the 

company of workers and cleared approximately 5 acres which was 

overgrown with bushes. He said during this time the Plaintiff 

threatened to kill him and his workers if they did not remove. The 

threats were once again reported to the police. The Defendant said 

that he would frequent the land to spray insecticides and fertilize the 

crops and around 9th or 10th March 2014 the Plaintiff and others 

unlawfully entered, trespassed on the lands he occupied, maliciously 

damaged his crops and demolished his farm house. As a result he 

instituted Action 316 of 2016 against the Plaintiff seeking damages for 

trespass and malicious damage to property. He said that he did not 

return to the land for fear of his safety. 

61. The Defendant in cross-examination said the passing of a road 

between their father and mother’s respective lease lands would have 

caused hardship. He admitted that he did not actually see trucks pass 

however a sand reef was cleared and a small creek bridged so trucks 

could pass. He admitted that he could not say in fact if it was the 

Plaintiff’s trucks that passed.  

62. He accepted that he paid rent for their mother when she was 

alive on her behalf in 1990 and then in 2007 and 2009. He maintained 
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that he paid based on what he was told was due. He said that he was 

rearing his father’s cattle after his father’s death on his father’s land 

but did not mention to his lawyer. He said he could not remember if it 

was 2008 or 2010 he went back to the land after breaking his leg. He 

admitted he did not know who demolished his house or destroyed his 

crops the land.   

63. He acknowledged that the inspection report carried out by Mr 

Sharma GLSC reflected that there was no occupant and the basis of 

occupation was a probated will. The Defendant said that he did not 

agree with the contents of the report since he signed a blank form and 

the inspector told him he would fix it up. He maintained that at all 

material times occupied their mother’s lease lands although he did 

other work.  

64. He said he farmed his mother’s lease lands. His sons and 

nephew would help him plant and he had workers on the land. He said 

that he spent 4 to 5 days on the farm from 7-8 am until 3pm for most 

of his years and cultivated 3 to 5 acres. He accepted he did not 

provide the court with photos of cultivation. He denied he only 

returned to the land when his father died in 2006 and when he 

allegedly trespassed. He denied destroying the sucker plants planted 

by the Plaintiff. 

65. The Plaintiff has sued the Defendant for trespass of the lands, 

subject matter of provisional leases numbered (1) No MP 773/66 

issued to Narine Persaud and (2) 1/2/117 issued to Bidmattie Persaud. 

66. Trespass has been defined by the learned authors of Words and 

Phrases Legally Defined, Volume 5 :S-Z page 222 as: 

“... a wrongful act, done in disturbance of the possession of 

property of another...against his will.”  
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67. Halsbury’s Laws of England, Third Edition Vol 38 para 1205 

speaking to what constitutes Trespass to land states that: 

“Every unlawful entry by one person on land in the possession of 

another is a trespass for which an action lies.” 

68. To determine whether the Defendant committed trespass the 

court must first determine whether the Plaintiff was in possession of 

the disputed lands at the time of the Defendant’s alleged trespass. 

69. The learned authors of Halsbury’s Laws of England (supra) at 

para 1212 – 1213 examined the nature of possession sufficient to 

support an action in trespass. They opined that actual possession or 

any form of possession is sufficient to support an action for trespass 

provided that is clear, exclusive and exercised with the intention to 

possess. 

Para 1212: Actual possession is a question of fact: it consists of two 

elements, the intention to possess the land and the exercise of control 

over the land to the exclusion of other persons. The extent of the 

control which should be exercised in order to constitute possession 

varies with the nature of the land;” 

Para 1213: Any form of possession  so long as it is clear and exclusive 

and exercised with the intention to possess is sufficient to support an 

action of trespass against a wrongdoer.” 

70. The witnesses in the Plaintiff’s case all testified that he was in 

occupation of 50 acres of land by planting permanent and cash crops 

and rearing cattle. They also said that he developed the infrastructure  

of the land. Anwar in his evidence in chief stated that the Plaintiff 

planted “piece farm”. In cross-examination he admitted that when he 

said the Plaintiff farmed that was more than 15 years ago as he had 
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now become a big time trucker.  In re-examination he said that the 

Plaintiff farmed the land until his death but gave no explanation for his 

inconsistent answer. Anwar’s evidence was that he visited the Plaintiff 

to catch up with the Plaintiff and not to inspect the land. His evidence 

that he could say who was occupying the land because 50 acres was 

not big is incredible.  

71. It is evident from the photographs tendered by Yano Persaud 

that outside of the area that was cleared for his family’s occupation 

and business, it was dense with forest. It is doubtful that Anwar could 

say with any certainty who was in occupation of the land. His refusal 

to respond to Counsel for the Defendant’s suggestion that he testified 

to help the family because he was their father’s friend was very telling. 

I find his evidence inconsistent and unreliable.  

72. Haemwattie said that she never saw a farm on the Plaintiff’s land 

and same was empty except for fruit trees. Having realised the effect 

of her evidence, she changed her evidence to say that there was a 

farm because she picked the produce. She too said that the Defendant 

stopped farming when he went into trucking and planted cash crops. 

Haemwattie admitted that she did not go to Akarakuri often and did 

not know the Plaintiff’s business. Further, she swore her affidavit 

based on what the Plaintiff told her. She also lied about her mother 

living with the Defendant. Her evidence was also discredited and is 

unreliable. 

73. Denise stated that she planted both cash and permanent crops 

and reared livestock. She maintained that she still farmed one of the 

fifty acres in dispute and one of twenty five acres of land adjacent to 

the disputed lands. However, Yano said that said farming was not done 

anymore and no work is being done of the land his mother occupied 
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close to their home. He stated further that while things were growing 

on the land he would not call it a farm.  

74. The Plaintiff’s witnesses all maintained that the Plaintiff 

developed the infrastructure on the land by land filling swampy areas, 

building roads and digging trenches. Denise gave inconsistent 

testimony regarding the cost of these works; she did not produce any 

receipts for the moneys expended towards the alleged work. She could 

not give an account as to how the Plaintiff could have offset expenses 

of that magnitude on his earnings from farming and lumber.  

75. Although Yano and Navindra Persaud said his father constructed 

the road with their assistance, Yano he admitted that the roads which 

leads from their operations into the jungle had been made by Barama. 

Further where he and his siblings’ houses are, there is a sand reef , 

which they cleared and put loam. Haemwattie also admitted that she 

never actually saw the Plaintiff building a road and said he told her he 

did. It is difficult to believe these witnesses in light of the material 

inconsistencies in their evidence. 

76. It is noteworthy that in paragraph 10(b) of the Plaintiff’s 

Statement of Claim, he averred that he spent the sum of 10 million 

dollars on the construction of a sand road. However, the witnesses at 

trial spoke of the construction of three roads, one leading to the 

interior, one the river and the other leading to the property of a Mr 

Henry. It is noteworthy that at the time this action was filed the 

Plaintiff took great care not to mention that a trucking business was 

being conducted on the agricultural lease lands. Further although the 

Statement of Claim averred that the Plaintiff reared poultry and 

livestock, the witnesses in their evidence only mentioned that the 

Plaintiff reared cows. 
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77. The witnesses gave evidence that the Defendant left the land 

26-28 years ago and only came back for their father’s funeral and 

when he trespassed. They said he never farmed the land nor did 

anyone do so on his behalf. They testified that he pursued other 

means of sustaining himself including, working at Transport, fishing, 

lumbering and operating a speed boat for hire and did not do farming 

to their knowledge. This evidence does not prove that the Defendant 

did not engage in farming.  The Plaintiff’s sister Haemwattie 

acknowledged that her brothers did other work because they could not 

rely solely on farming for their income. 

78. Although the Plaintiff claimed that he was in possession of the 

lease lands issued to their parents. It appears that his occupation of 

the land was concentrated exclusively on the lease lands issued to 

their father. The evidence of Denise was that she built her own home 

near to her in laws.  Denise and Yano both stated that they did not 

know where the lease lands began or ended. Yano said this was 

because they did not survey the land. There is evidence however from 

Yano that their original home which was reconstructed and their 

residential and business occupation that is to say his siblings’ houses, 

workshops, buildings accommodating workers, canteen, and shop 

formed a circle on the father’s lease land and were within 70 to 300 

feet of their home. In paragraphs  35 to 36 the Defendant’s witness 

statement he spoke of the Plaintiff and his family’s occupation  being 

on their father’s lease lands. The Defendant’s evidence in this regard 

was never discredited in cross-examination. None of the witnesses 

gave any evidence that the Defendant trespassed on their father’s 

lease lands. 

79. The only evidence relating to the occupation of their mother’s 

lease lands came from Denise, Navindra and Yano. They all said the 
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Defendant came upon the land and destroyed banana and plantain 

suckers which were planted by the Plaintiff and his workers. Navindra 

lied when he said that he witnessed this destruction from his veranda  

because it was not in existence at the time. The evidence of these 

witnesses were wholly discredited and rendered manifestly unreliable 

by cross-examination and I do not believe they were being truthful.  

80. Rafeel Austin, the Defendant’s witness proved to be unreliable as 

he too gave inconsistent testimony. The Defendant also gave 

inconsistent testimony  regarding the dates he returned to the land , 

seeing trucks traversing the land and who destroyed his house and 

crops. However, he maintained at all material times that he was in 

occupation of the land. Even if the Defendant and his witness’s 

evidence proved untrustworthy  and is disregarded the onus is still on 

the Plaintiff to discharge the legal and evidential burden of proving on 

a balance of probabilities that he was in possession of their mother’s 

lease lands. 

81. The evidence revealed that that the Defendant was the only 

person who paid rent for their mother’s lease land; A Deed of Gift was 

executed by his mother in his favour; He probated the Last Will and 

Testament of his mother who bequeathed her interest in the lease land 

to him; Neither the Plaintiff nor anyone on his behalf challenged the 

validity of the Deed of Gift or Bidmattie’s Last Will and Testament;  

82. There is evidence that GLSC recognised the Defendant’s 

occupation of their mother’s lease lands as they sent letter dated 24th 

June 2010 instructing him to remove from the land at Akarakuri Creek 

contending that he was in unlawful occupation.  

83. There is also evidence that as early as the year 2000 the 

Defendant sought to assert  his occupation of their mother’s lease 

lands by causing his attorney at law Mr Dindyal to send a letter dated 
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2000 to the Plaintiff objecting to the latter building a road through the 

Defendant’s land at Akarakuri Creek. In that letter the Defendant 

demanded that the Plaintiff desist from entering his land. 

84. The Plaintiff relied on the inspection report by Danesh Sharma to 

show that the Defendant never occupied the land as there were no 

crops there. However, the Defendant in his witness statement said 

that in 2007 he injured his leg and was unable to go to his mother’s 

lease lands. The Defendant also said he signed a blank report as the 

inspector told him he would “fix it up” in Akarakuri. It is noteworthy 

that this report did not reveal that the Plaintiff was in occupation of 

their mother’s lease lands for which the defendant made an application 

for a lease.  

85. There is no evidence that the Plaintiff was ever in possession 

and/or occupation of the lease lands issued to Bidmattie which the 

Defendant claimed he occupied. This action for trespass against the 

Defendant is wholly misconceived. 

86. For these reasons, the reliefs prayed for in the Statement of 

Claim are refused and this action is dismissed. Costs are awarded to 

the Defendant in the sum of $250,000 to be paid within 6 weeks 

hereof. 

 

Priya Sewnarine-Beharry 

Puisne Judge 

7 July 2020. 


