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[1] CORBIN-LINCOLN, J.: The  Plaintiffs entered into an agreement of sale and 
purchase on 10th October 2003 with  Defendants, Adunni Forde and Ceion 
Forde (deceased) for property located at Lot 503 Plantation Ruimveldt at the 
price of $3,800,000.00. The agreement was amended on 19th January 2004.  

[2] The Plaintiff commenced this acting seeking rescission of the contract and 
damages for breach of contract. The Defendants counterclaimed for damages 
for fraud and damages for breach of contract. 

[3] There is no dispute that the Plaintiffs and the 1st and 2nd Defendants (“the 
Purchasers”) entered into the agreement dated 10th October 2003 and that this 
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agreement was amended on 19th January 2004. There is also no dispute that 
the  original agreement dated 10th October 2003 provided that transport should 
be passed within three (3) months. 

[4] The following facts are also not in dispute: 

(1) The Purchasers informed the Plaintiffs during negotiations that they 
will be requesting a mortgage from the Bank of Nova Scotia to 
purchase the property.1 

(2) The Purchasers paid the sum of $800,000.00 and were permitted to 
take possession of the property.2 

(3) On 28th October 2004 the purchasers instituted action No. 764 of 
2004 against the Plaintiff seeking, among other things, damages for 
fraud and a declaration that the Defendants are in breach of the 
aforesaid contract.  An injunction granted in those proceedings in 
2004 was discharged in 2012 when the matter was deemed 
abandoned on 15th July 2012.  

[5] The Plaintiffs contend that the Purchasers were in breach of the contract and 
seek rescission and possession of the property. The Defendants counterclaim 
for damages for fraud and breach of contract.  

[6] The issues arising for consideration are: 

(1) Whether the Purchasers breached of the contract, and if so, what relief 
should be granted to the Plaintiffs; 

(2) Whether the Plaintiffs committed fraud and/or breached the contract and, if 
so, what relief should be granted to the Purchasers? 

 

 

																																																													
1	Paragraph 6 of the statement of claim which was admitted 
2 Paragraph 9 of the statement of claim which was admitted  
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DID THE PURCHASERS BREACH THE CONTRACT ? 

[7] The original agreement entered into on 10th October 2003 provided that 
transport should be passed within three (3) months. The amended agreement, 
made on 19th January 2004, was therefore made after the expiration of the 
three (3) month period set in the original contract for completion.   It is 
important to note the terms of the amended contract which stated, among other 
things,  that : 

(1) The purchasers were required to pay the remaining balance of 
$3,400,000.00 “through the bank” commencing with the sum of 
$800,000.00; 

(2) The Purchasers would be given occupation in March 2004 if the 
deposit of $800,000 was deposited “into account”; and that  

(3) Transport will be signed over to the Purchasers when payment is 
completed.” 

[8] While the amended contract provided for occupation to be given in March 2004 
if the sum of $800,000 is paid there is no date fixed for the payment of the sum 
of $800,000.00. More significantly, the amended agreement does not stipulate 
a date by which or the manner in which the balance of $3,400,000.00 should be 
paid.  

[9] The amended agreement is therefore silent on how and by when the balance of 
$3,400,000 should be paid. While the amended agreement states that 
Transport is to be “signed over” when payment is completed – and there is not 
date fixed for the completion of payment - there is also no fixed date by which 
Transport is to be passed.    

[10] In relation to the issue of time for performance of a contract Halsbury’s Laws 
of England3 states:   

																																																													
3	5th edn., Vol. 22, LexisNexis 2019 at para. 293.  
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“The Court of Chancery adopted the rule, especially in the case of contracts for the sale 

of land, that stipulations as to time were not to be regarded as of the essence of the 
contract unless either they were made so by express terms, or it appeared from the 

nature of the contract, or the surrounding circumstances, that such was the intention of 

the parties: unless there was an express stipulation or clear indication that time should 

be of the essence of the contract, specific performance would be decreed even though 
the plaintiff failed to complete the contract or take the various steps towards completion 

by the date specified.  The current law, in the case of contracts of all types, may be 

summarised as follows. Time will not be considered to be of the essence, except in one 
of the following cases: (1) the parties expressly stipulate that conditions as to time must 

be strictly complied with; or (2) the nature of the subject matter of the contract or the 

surrounding circumstances show that time should be considered to be of the essence; or 

(3) a party who has been subjected to unreasonable delay gives notice to the party in 

default making time of the essence.”   

[11] In Geddes Meyer v Kehvin Dickinson 4Blenman JA delivering the judgment 
of the Court of Appeal of the Eastern Caribbean Supreme Court stated: 

“[32] It is settled law that time is made of the essence where the parties have expressly 

stipulated in the contract that the time fixed for performance must be met or that time is 
to be “of the essence”.14 Where time, however, was not made of the essence, 

specifically in a contract, the law requires that the obligations under the contract be 

performed within a reasonable time. Usually, late performance can be a ground for 
termination where it causes a frustrating delay15 but, notably, not every frustrating event 

brings a contract to an end.  

[33]  It is equally clear that where there has been unreasonable delay by one party, the 

innocent party should give notice stating the intention to terminate the contract as a result 

of the breach or the failure to complete the contract. In Universal Cargo, the court stated 
that, “if a party rescinds without giving reasonable notice thereby making time of the 
essence, he is in the same position as one who acts before a reasonable time has 

expired”. 

[12] In this case the agreement between the parties as amended on 19th January 
2004 does not fix a time for payment or the passing of transport. There is no 
express agreement in the amended contract that “time is of the essence”. 

																																																													
4 ANUHCVAP2014/0005 
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[13] The evidence of Mr. Edwards is that by letter dated 1st October 2004 they wrote 
to the Purchasers about their failure to complete the transaction within the 
required time and making time of the essence of the agreement. The letter 
states that the Purchasers will be given until 30th November 2004 to pay the 
remaining balance failing which they will be left “no other choice to pursue 

another buyer.”  

[14] While the 1st Defendant denied receiving this letter I do not find her credible in 
this regard. The letter of 1st October 2004 was clearly received since by letter 
dated 14th October 2004 the attorneys-at-law for the Purchasers responded to 
the letter. In that letter the attorneys –at-law for the Purchasers stated that they 
were “ready willing and able to complete the transaction and to receive 
Transport for the property.” I therefore disbelieve the evidence of the 1st 
Defendant that “no written or oral notice was given” to the Purchasers 
indicating that the Plaintiffs were ready and willing to pass Transport.5 

[15] On 28th October 2004, about two (2) weeks after responding to the letter and 
asserting that they are ready willing and able to proceed, the Purchasers 
instituted action No. 764 of 2004 against the Plaintiffs seeking among other 
things, damages for fraud and a declaration that the Defendants are in breach 
of the aforesaid contract. This action was abandoned on 5th July 2012. 

[16] There is no dispute that during the pendency of that action an injunction was 
granted. A copy of the order granting the injunction was however not tendered 
by either party. The court is therefore unable to ascertain the precision terms of 
the order and specifically what the Plaintiffs were prohibited from doing 
between 2004 and 2012. Under cross examination Mrs. Forde admitted that 
“Within the 8 years between when the action was filed to when it was 

abandoned I did not seek or consult with vendors to have transport passed” 

[17] During the pendency of the action and while the injunction (the terms of which 
are unknown) was in force the evidence of Mr. Edwards is that by letter dated 

																																																													
5	Paragraph	15	of	witness	statement		
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12th May 2005 their attorney-at-law wrote to Mr. Ceion Forde to inform him that 
the  matter was certified and ready for passing on any Monday at 12:45 p.m or 
Wednesday at 2:45 pm. The letter requested him to advise when he will attend 
Transport Court with identification and the balance of the purchase price to 
have the property conveyed.  

[18] Mrs. Forde does not deny that this letter was received. In addition to admitting 
that she did noting to seek to have transport passed during the pendency of the 
action filed by them in response to questions about the letter dated 12th May 
2005 she stated: 

“Yes I see letter which is addressed to us and cc’ed to our attorney-at-law 

Yes we were ready to receive transport at the time this was received  

I honestly cannot remember why I did not attend court on the dates and time 

stated in the letter. The lawyer was dealing with the matter 

I can’t recall if I knew that the transport was ready at that time” 

[19] While asserting that they were at all times ready to have transport passed Mrs. 
Forde admits that the Purchasers did not seek to engage the Plaintiff to have 
transport passed. This even after receiving a letter dated 12th May 2005 
advising that transport s ready to be passed.  

[20] I do note that the Purchasers caused a letter dated 23rd August 2011 to sent to  
the Plaintiffs asserting that the Plaintiffs had “failed to convey the transport of 

the property” , that they were ready willing and able to complete and giving 
them two (2) weeks notice to commence transfer failing which legal 
proceedings would be commenced. This letter was sent in the face of the 
Purchasers maintaining an action for breach of contract and fraud and some six 
(6) years after the Plaintiffs by letter dated 12th May 2005 informed the 
Purchasers that transport was ready to be passed and the Purchasers doing 
nothing to act upon that letter.  
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[21] The evidence also shows that on 4th June 2005, also during the pendency of 
the action a first mortgage by the Purchasers to the New Building Society was 
advertised for the property.  

[22] Having considered the oral and documentary evidence I find that the Plaintiffs 
made time of the essence of the contract by letter dated 1st October 2004 and 
fixed 30th November 2004 for completion. While stating by letter dated 14th 
October 2004 that they are ready willing and able to complete, rather than 
complete the Purchasers chose to file an action alleging fraud and breach of 
contract.   

[23] I find that the Purchasers were not ready willing and able to perform their 
obligations under the contract by 30th November 2004 and failed to perform by 
30th November 2004. I make this finding notwithstanding that by 30th November 
2004 there was some form of an injunction in place. While there appears to be 
no dispute that an injunction was granted in Action No. 764 of 2004 neither 
party tendered a copy of the injunction to enable the court to ascertain the 
exact scope of the order. There is no evidence that the injunction prevented the 
Plaintiffs from passing transport to the Purchasers or prevented the Purchasers 
from receiving Transport by 30th November 2004 or at all. 

[24] The finding that the Purchasers were not ready , willing and able to perform by 
30th November 2004 is in my view supported by the fact that the Purchasers 
were seeking to obtain a mortgage with respect to the property in 2005. The 
evidence shows that on 4th June 2005 a mortgage was advertised by the 
Purchasers to the New Building Society. 

[25] I find that the Plaintiffs were at all material times ready willing and able to 
complete. Time having been made of the essence, I find that the failure of the 
Purchasers to complete by 30th November 2004 amounted to a breach of the 
contract. 

[26] Notwithstanding that the Purchasers were in breach the Plaintiffs by letter 
dated 12th May 2005 indicated that they were still prepared to perform the 
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contract and stated that they were ready to pass transport on and of the days 
stated. The Purchasers did nothing. In all the circumstances I find that the 
Purchasers failed to complete within a reasonable time. 

[27] Does this breach entitle the Plaintiffs to rescission? In D & B Trucking and 
Trailer Hauler Service Ltd v Caribbean Insurers Ltd6the George –Creque 
JA delivering the judgment of the Court of Appeal stated: 

“[8] Both sides are in agreement on the applicable legal principles as stated in 

such treatises as Halsburys Laws and Peel…I extract the following statements from 

Halsbury’s Laws paragraph 538:  

“In a case where it is alleged that a party has a right to rescind for breach, it 
must be determined (1) whether there has been a breach of a term of the 

contract or a mere misrepresentation; and (2) whether the breach is sufficiently 

serious to justify rescission as opposed to a claim for damages.” 

  [9] Halsbury’s Laws paragraph 542 sets out the general principle as to the consequences 
flowing from a breach of a condition and those flowing from a breach of warranty. 

Generally, “breach of a condition entitles the innocent party to rescind the contract and 

claim damages for any loss he may have suffered whereas a breach of warranty only 

entitles him to damages”.  

[10] Paragraph 543 says in essence that save for well-established classes of 
contract such as hire purchase agreements and sale of goods the question whether 

a term is a condition or a warranty depends on the intention of the parties gleaned from 

the structure of the contract. The fact that a term is called a “condition” or a “warranty” is 
not decisive of the fact. “Where the contract contains no indication on its face of the 

status of the terms, the court must look at the contract in the light of the surrounding 

circumstances in order to decide the intention of the parties. Important factors to be taken 

into consideration are the extent to which the  fulfilment of the term would be likely to 

affect the substance and foundation of the contract” 

[28] I find that failure of the Purchasers to pay the balance of the purchase price 
and accept Transport by 30th November 2004 or within a reasonable time 
amounts to a breach of a condition since the obligation to pay the balance of 
the purchase price and accept transport by 30th November 2004 or within a 

																																																													
6	BVIHCVAP2008/0025 delivered 8th February 2010, unreported	
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reasonable time goes to the substance of the contract. The Plaintiffs were 
therefore entitled to rescind the contract. 

[29]  

Remedies 

[30] In Johnson and Anor v Agnew 7Lord Wilberforce set out what he described 
as some “uncontroversial propositions of law” : 

“First, in a contract for the sale of land, after time has been made, or has become, of the 
essence of the contract, if the purchaser fails to complete, the vendor can either treat 
the purchaser as having repudiated the contract, accept the repudiation, and 
proceed to claim damages for breach of the contract, both parties being discharged 

from further performance of the contract; or he may seek from the court an order for 
specific performance with damages for any loss arising from delay in performance. 

(Similar remedies are of course available to purchasers against vendors.) This is simply 

the ordinary law of contract applied to contracts capable of specific performance. 

Secondly, the vendor may proceed by action for the above remedies (viz specific 
performance or damages) in the alternative. At the trial he will however have to elect 

which remedy to pursue. 

Thirdly, if the vendor treats the purchaser as having repudiated the contract and accepts 

the repudiation, he cannot thereafter seek specific performance. This follows from the 

fact that, the purchaser having repudiated the contract and his repudiation having been 

accepted, both parties are discharged from further performance. 

At this point it is important to dissipate a fertile source of confusion and to make 
clear that although the vendor is sometimes referred to in the above situation as 
"rescinding" the contract, this so-called "rescission" is quite different from 
rescission ab initio, such as may arise for example in cases of mistake, fraud or 
lack of consent. In those cases, the contract is treated in law as never having 
come into existence. (Cases of a contractual right to rescind may fall under this 
principle but are not relevant to the present discussion.) In the case of an accepted 
repudiatory breach the contract has come into existence but has been put an end 
to or discharged. Whatever contrary indications may be disinterred from old 
authorities, it is now quite clear, under the general law of contract, that acceptance 

																																																													
7	[1980] AC 367, [1979] 1 All ER 883, [1979] 2 WLR 487	
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of a repudiatory breach does not bring about "rescission ab initio." I need only 

quote one passage to establish these propositions. 

In Heyman v. Darwins Ltd. [1942] A.C. 356 Lord Porter said, at p. 399: 

"To say that the contract is rescinded or has come to an end or has ceased to exist 

may in individual cases convey the truth with sufficient accuracy, but the fuller 
expression that the injured party is thereby absolved from future performance of 

his obligations under the contract is a more exact description of the position. 

Strictly speaking, to say that on acceptance of the renunciation of a contract the 
contract is rescinded is incorrect. In such a case the injured party may accept the 

renunciation as a breach going to the root of the whole of the consideration. By 

that acceptance he is discharged from further performance and may bring an 

action for damages, but the contract itself is not rescinded." 

[31] In this case the Plaintiffs commenced this claim for rescission of the 
agreement, damages for breach of contract and possession. The acceptance of 
the repudiatory breach “does not result in "rescission ab initio”” but  the 
Plaintiffs, as the injured parties, are absolved from further performance and 
may seek damages. 

[32] Mr. Forde in evidence sought to introduce evidence with respect to a claim for 
Rates and Taxes on the basis that the agreement required the Purchasers to 
pay Rates and Taxes from the date of the agreement until the passing of 
transport and thereafter. This is a readily quantifiable claim which should have 
been pleaded as special damages. It was not. This is fatal.  

[33] The only special damage pleaded in the statement of claim is loss of income at 
$40,000 per month from March 2004 and continuing.  

[34] It is well established that what was described as occupation rent in Maxwell 
Francis v  Timothy De Garve8 is recoverable. In that case it was held: 

“[9] Johnson v Agnew clarified that what was referred to in Barber v Wolfe and the 
line of cases that it followed as rescission was no more than the termination of a 

contract brought about by one party failing to complete, thereby repudiating the 

contract or, in other words, indicating by his breach that he no longer intended to  be 

																																																													
8	ANUHCVAP2003/26	
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bound by the contract. It was the acceptance of that repudiation that brought the 

contract to an end. The contract, in that scenario, is recognised to have existed and 
to have been brought to an end. This is completely different from treating the 

contract as never having existed.  

[10]  On the correct view of the law, as stated in Johnson v Agnew, there is no 

reason in principle why a vendor should be refused occupation rent. If she were to 

be refused it would mean, in this case, the appellant would get back all the money 
he paid pursuant to the contract and would have had the use and enjoyment of the 

property for 8 years (up to the date of judgment, as counsel would have it) without 

paying a cent to the vendor. That could not be right. Unsurprisingly, it is now 
recognised, for example in Halsbury’s Laws of England5, that occupation rent is 

recoverable from a purchaser in possession.  

[35] I find the pleaded claim for the renal value of $40,000 to be reasonable. I note 
there was no credible evidence to dispute this pleaded sum . The Plaintiffs are 
awarded occupation rent at a rate of $40,000 per annum from the period of 
occupation i.e. March 2004 to 31st May 2021 or such time as possession is 
given to the Plaintiffs. 

[36] Counsel for the Plaintiffs submitted that the sum paid by the Purchasers should 
be forfeited.  I do not accept this submission. In Jason Smith v Itwaria 9 Crean 
CJ stated: 

“The law seems to be quite clear that if a payment is made in part payment of the 

purchase money it cannot be retained by the vendor of the property. Howe v Smith 

(1884) 26 Ch.D.89 

If on the other hand the payment of $100.00 was paid by way of deposit, that is, was paid 

by way of security for the completion of the contract, then the defendant would appear to 

be entitled to retain it: Collins v Stimson (1883) 11 Q.B Div. 142” 

[37] Having considered the agreement of sale I find that the money was paid as part 
payment for the purchase price and is therefore recoverable. The evidence of 
Mr. Edwards is that: 

																																																													
9	1938 L.R.BG	
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“To date they have paid the sum of $400,000 as a deposit on the signing 

of the agreement and they paid $1,004,500.00 after.” 

[38] The sum of $1,404,500.00 paid by the Purchasers to the Plaintiffs is therefore 
repayable. 

COUNTERCLAIM - WHETHER THE PLAINTIFFS BREACHED THE 
CONTRACT AND COMMITTED FRAUD. 

[39] The Purchasers counterclaimed for damage for breach of contract and fraud. 
The defence and counterclaim asserts that the alleged breach if “entering into 

an Agreement of  Sale and Purchase…for the property described in Transport 

No. 2186/2000 knowing that the said property was encumbered and could not 

be conveyed to them in the absence of consent by the Bank of Nova Scotia” 

[40] The agreement of sale as amended does not contain any express 
representation, warranty condition or any term whatsoever that the property is 
being sold free from any encumbrance. Mrs. Forde asserts that the Plaintiffs 
verbally told them that the property was not encumbered. I note that Mrs. Forde 
states she was represented by an attorney-at-law for the conveyance. If the 
Purchasers were in fact verbally informed prior to entering into the contract  
that the property was unencumbered and they intended this to form a condition 
of the sale then this should have been included in the contract. It was not.  

[41] I did not find Mrs. Forde to be a credible witness generally. I do not believe her 
evidence that it was only after they entered into the agreement that they 
discovered that the property was encumbered. Notice of the mortgage with 
Scotia Bank would be recorded on the transport and it is reasonable to expect 
a buyer to obtain and examine a certified copy of the transport particularly 
where  it being alleged that was a fundamental term of the agreement. While 
Mrs. Ford’s evidence is that she never saw the Transport the averment in the 
statement of claim10 that the Purchasers took a copy of the Transport and the 
agreement to the Bank of Nova Scotia in the month of October 2003 was never 
denied. 

																																																													
10	Paragraph	7	of	the	statement	of	claim.	
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[42] Having considered all the circumstances I can no basis to imply a term into the 
contract that the property was free from encumbrances. There being no such 
express or implied term in the contract there could be no breach of that term. I 
also do not find that there was any fraud committed by the Plaintiffs. 

[43] In any event the Purchasers could not succeed in their claim for specific 
performance having regard to my finding that they were not at all times ready 
willing and able to perform the contract and also in the absence of a finding that 
the Plaintiffs were in breach of the contract.  

[44] In Geddes Meyer v Dickson11 Blenman JA delivering the judgment of the 
Court of Appeal stated: 

“[45] Specific performance is an equitable remedy to a cause of action for breach of 

contract… 

[46]  Critically, in order for Mr. Meyer to prevail in his claim for specific performance, 

he must show that all his obligations under the contract have been fulfilled or that he 

was ready and willing to perform those obligations. The learned editors of 

Halsbury’s Laws of England explained in the following terms:  "A plaintiff seeking to 
enforce a contract must show that all conditions precedent have been fulfilled and 

that he has performed, or been ready and willing to perform, all the terms which 

ought to have been performed by him, and also that he is ready and willing to 
perform all future obligations under the contract...the plaintiff must show that he has 

performed all the terms of the contract which he has undertaken to perform, whether 

expressly or by implication."31   

[47]  It is evident, given the totality of the circumstances, that I agree with Ms. 

Roberts that Mr. Meyer cannot successfully claim specific performance. This is 
because he has not provided to this Court, or to the court below, any proof that he 

was able to perform his obligation namely the payment of the purchase price. In 

addition, he has not demonstrated to this Court that he is now in a position to make 
the full payment towards the purchase price and fulfill his obligations under the sale 

contract. Therefore, after examining all of the criteria, I am satisfied that specific 

performance is not an appropriate remedy in the case at bar, since among other 

things, it could not be said that Mr. Meyer was ready, willing and able to pay the 
entire sum agreed. Also, I am not of the view that this Court should exercise its 

																																																													
11	ANUHCVAP2014/0005	
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equitable discretion in Mr. Meyer’s favour. Accordingly, in my view, the learned trial 

judge was correct in not awarding specific performance to Mr. Meyer.   

[45] In this case not only do I find from the evidence that the Purchasers were not at 
all times ready, willing and able to complete but the evidence of Mrs. Forde is 
that she is still not in a position to pay the balance of the purchase price since 
she states she would have to apply to a Bank for a mortgage to secure the 
money. 

[46] I therefore dismiss the counterclaim, 

Summary 

[47] I make the following orders: 

(1) Judgment is granted for the Plaintiffs. 

(2) The Defendants shall deliver vacant possession of the property 
described as Lot 503 part of Fields numbered 7 to 28 , Plantation 
Ruimveldt , in the city of Georgetown more fully described in Transport 
No. 2186/2000 by 31st May 2021. 

(3) The Defendants shall pay the Plaintiffs occupation from the month of 
March 2004 to 31st May 2021 or such time as possession is delivered to 
the Plaintiffs. 

(4) The part payment in the sum of $1,404,500.00 made by the 1st and 2nd 
Defendants to the Plaintiffs shall be returned. This sum shall be set off 
against the sum payable as occupation rent to the Plaintiffs. 

(5) The Defendants shall pay the Plaintiff costs on the sum of 
$100,000.00. 

(6) The counterclaim is dismissed. 

 

Fidela Corbin Lincoln 
Puisne Judge                                                                                    


