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2016-HC-DEM-CIV-CD-1370 

IN THE HIGH COURT OF THE SUPREME COURT OF JUDICATURE 

CIVIL JURISDICTION 

COMMERCIAL DIVISION 

BETWEEN: 

ALOK GIRIRAJ LILIAH represented herein by 

his duly constituted Attorney DEONARINE 

LILIAH by virtue of General Power of Attorney 

executed on the 15th day of August, 2016, and 

registered in the Deeds Registry, Georgetown, on 

the 14th day of September, 2016 and numbered 

6331 of 2016.  

Plaintiff 
 -and- 

 
RUDOLPH DYAL trading under the title, name 

and style of RD VARIETY SHOP, of 26 Station 

Street, Kitty, Georgetown, Guyana. 

Defendant 

The Honourable Justice Navindra A. Singh, Puisne Judge 

Mr. Mohabir Anil Nandlall for the Plaintiff 

Mr. Sohan J. Poonai for the Defendant 

 
Ruling delivered August 21st 2018 

 
RULING 

 
BACKGROUND 

The undisputed facts are that by a written agreement dated August 16th 2016  

(Exhibit B1 - B2) the Plaintiff agreed to sell to the Defendant and the Defendant 

agreed to purchase from the Plaintiff 520 (five hundred and twenty) 25 Kg bags of 

Indian Cumin seeds at a price of US$43,160.00 (forty three thousand one hundred 

and sixty dollars, United States of America currency), which amount included the 

price of the Cumin seeds, freight to Guyana and insurance on the shipment. 

 
It was a term of the agreement that the the full purchase price of US$43,160.00 

(forty three thousand one hundred and sixty dollars, United States of America 
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currency) was going to be paid to the Plaintiff within eight weeks of the shipment 

being received by the Defendant. 

 
The Defendant received the shipment of Cumin seeds of September 9th 2016 but 

has to date failed to pay any monies to the Plaintiff.  

 
As a result of the Defendant’s failure to pay the purchase price to the Plaintiff, the 

Plaintiff instituted this action. 

 
The Defendant admits to not paying the purchase price and has in his defence 

averred that he ought not to be held liable under the contract because the “Indian 

Cumin Seeds supplied by the Plaintiff to me were of all substandard and of inferior 

quality and unfit for use by consumers by any standard whatsoever.”  

 
Based on these undisputed facts the issues to be determined are indeed very simple.  

 
Firstly, was the product that the Plaintiff supply to the Defendant not of the quality 

agreed upon and/ or unfit for human consumption and secondly, if this is in fact so, 

is the Defendant entitled to repudiate the contract.    

 
ISSUE I 

Did the Plaintiff supply to the Defendant a product that was not of the quality agreed 

upon and/ or unfit for human consumption? 

 
LAW CONSIDERED 

The Sale of Goods Act; CAP 90:10 of the Laws of Guyana; 

Section 14: “Where there is a contract for the sale of goods by description, 

there is an implied condition that the goods shall correspond with the 

description; and if the sale be by sample, as well as by description, it is not 

sufficient that the bulk of the goods corresponds with the sample if the goods 

do not also correspond with the description.” 

 
Section 15: “Subject to this Act and any Act in that behalf, there is no implied 

warranty or condition as to the quality or fitness for any particular purpose of 

goods supplied under a contract of sale, except as follows: 
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a) Where the buyer, expressly or by implication, makes known to the seller 

the particular purpose for which the goods are required, so as to show that 

the buyer relies on the seller’s skills or judgment, and the goods are of a 

description which it is in the course of the seller’s business to supply 

(whether he be the manufacturer or not), there is an implied condition that 

the goods shall be reasonably fit for that purpose, provided, in the case of 

a contract for the sale of a specified article under its patent or other trade 

name, there is no implied condition as to its fitness for any particular 

purpose; 

b) Where goods are bought by description from a seller who deals in goods 

of that description (whether he be the manufacturer or not), there is an 

implied condition that the goods shall be of merchantable quality; 

Provided that if the buyer has examined the goods, there shall be no implied 

condition as regards defects which the examination ought to have revealed; 

c) An implied warranty or condition as to quality or fitness for a particular 

purpose may be annexed by the usage of trade; 

d) An express warranty or condition does not negative a warranty or 

condition implied by this Act unless inconsistent therwith.” 

 
Section 16: (1) “A contract of sale is a contract for sale by sample where there 

is a term in the contract, express or implied to that effect. 

(2) In the case of a contract for sale by sample, there is an implied condition -  

(a) That the bulk shall correspond with the sample in quality; 

(b) That the buyer shall have a reasonable opportunity of comparing the bulk 

with the sample; 

(c) That the goods shall be free from any defect, rendering them 

unmerchantable, which would not be apparent on reasonable examination 

of the sample.” 

 
Section 35: (1) “ Where goods are delivered to the buyer which he has not 

previously examined, he is not deemed to have accepted them unless and until 
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he has had a reasonable opportunity of examining them for the purpose of 

ascertaining whether they are in conformity with the contract. 

(2) Unless otherwise agreed, when the seller tenders delivery of goods to the 

buyer, he is bound, on request, to afford the buyer a reasonable opportunity 

of examining the goods for the purpose of ascertaining whether they are in 

conformity with the contract.” 

 
Section 36: “The buyer is deemed to have accepted the goods when he 

intimates to the seller that he has accepted them, or (except where section 35 

otherwise provides) when the goods have been delivered to him and he does 

any act in relation to them which is inconsistent with the ownership of the 

seller, or when, after the lapse of a reasonable time, he retains the goods 

without intimating to the seller that he has rejected them.”     

  
FACTS & ANALYSIS 

The contract provides that the product that the Plaintiff agreed to sell and the 

Defendant agreed to purchase was Indian Cumin Seeds 99% Crop 2016. 

 
The Defendant not only alleges that the product supplied to him was not of the 

quality provided for in the written agreement, he alleges that the product supplied 

to him was of such poor quality that it was unfit for human consumption.  

Based on the evidence of the Defendant, he purchased the product from the 

Defendant based on a sample that the Defendant had sent to him in May 2016.  

 
It appears as though the Defendant is of the opinion that the product shipped to him 

is vastly different from the sample that he had received in May 2016 from the 

Plaintiff. 

 
From the evidence, he has formed this opinion based on the following; 

1. His visual analysis of the sample being of good quality. 

2. Mr. Harry Mattai informing him that he examined the seeds and he (Mr. Mattai) 

found that the seeds produced dust sediment which makes it unsuitable for use 

and consumption. 

3. Mrs. Buddi informing him that the seeds were not fit for use at all. 
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There are several fallacies in the reasoning leading to the Defendant forming this 

opinion. 

 
Firstly, when Mr. Harry Mattai testified, he did not testify that the seeds were 

unsuitable for use and consumption as stated by the Defendant. His evidence is that 

the sample he tested produced a substantial amount of dust and so he told the 

Defendant that he did not wish to purchase any. 

 
Secondly, Mr. Mattai has in no way established that he is an expert capable of 

determining the quality of Cumin seeds. Though he is of course free to determine 

for any reason what he will accept to resell in his store, any opinion that he holds 

as to the reason why the sample produced dust is inadmissible in evidence. 

 
Thirdly, Mr. Mattai did not testify what quantity of the 25 Kg sample provided to 

him he “tested”, which, makes it difficult, if not impossible for the Court to give 

any weight to the admissible part of his evidence, that is, that the sample he tested 

produced a substantial amount of dust. 

Fourthly, Mrs. Buddi did not testify, but nevertheless the Defendant has not 

provided any basis upon which her opinion was relied upon by him. 

 
Fifthly and most importantly, the Defendant did not, at any time, testify that upon 

his own examination and comparison, the product received by him on September 

9th 2016 was different from the sample that he received in May 2016.     

 
Counsel for the Defendant insists that the sample sent to the Defendant was not a 

sample of the product sent to the Defendant in that the sample could not have been 

taken from the container shipped to Guyana. 

 
It is immaterial whether the sample sent to the Defendant was taken from the actual 

product shipped. It is unlikely and in fact inconceivable that what was in the 

container was the entire 2016 crop. 

 
The Defendant’s allegation that he did not receive a true sample can only be 

established by him proving that he did not receive that what was subsequently 



  Page 6 of 8 

described in the agreement, Indian Cumin seeds 99% crop 2016, which he has not 

attempted to prove.  

 
In furtherance of his defence, the Defendant sought to rely upon Certificates issued 

by the City Public Health Department (Exhibit G) and the Government Analyst 

Food & Drug Department (Exhibit H). 

 
Neither of these Certificates address the quality of the product. 

 
With respect to the product being fit for human consumption, the Court finds that 

neither Certificate addresses that in terms of the claims made by the Defendant. 

 
Further, the Court finds that the Certificates cannot be relied upon for the following 

reasons; 

 
1. Exhibit G is dated November 17th 2017. 

2. Exhibit H is dated April 26th 2018. 

3. Mr. Marlon Cole from the Government Analyst Food & Drug Department 

testified that Exhibit H is a reissued Certificate of Exhibit G and the reason 

that the Certificate was reissued was because the quantities on Exhibit G were 

inaccurate and the reissue was to correct this. 

4. The quantity recorded on both Certificates is 520 bags. 

5. Exhibit H states that the previous Certificate was issued November 18th 2017.  

6. The results of the examination differs on the Certificates. 

 
In this regard, notwithstanding neither Certificate supports the Defendant’s 

contention that the product was unfit for human consumption because of its poor 

quality, the Court finds that the Certificates cannot be trusted and therefore relied 

upon.    

 
In any event assuming that Exhibit G accurately reflects the state of the product, 

this would be a finding based on an examination conducted fourteen (14) months 

after the Defendant accepted delivery of the product and it would therefore be pure 

speculation on the part of the Court to find that this was the state of the product 

when received. 
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In fact, as late as October 22nd 2016 the Defendant accepts that he sent messages  

(Exhibit C1 - C7) to the Plaintiff complaining that he was having difficulty selling 

the product because of the price. There was no other reason stated. 

 
It is also noted with suspicion that the Defendant was served with this Action on 

November 15th 2016 and yet he did not call the Government Analyst Food & Drug 

Department until one year later despite the fact that the product’s poor quality and 

unsuitability for human consumption constitutes his defence. 

 
The Defendant testified that the Plaintiff only tendered some of the messages, 

however, despite having the opportunity to tender missing messages he did not so 

do. 

The Defendant sought to rely on a message (Exhibit C7) to show that he informed 

the Plaintiff of the product having weevils in November 2016. 

 
Counsel for the Plaintiff has attacked this message as being concocted at that time 

to avoid the contract and his obligations to pay the Plaintiff. 

 
The Court indeed finds that that message cannot be truthful since the message 

indicates that upon destuffing the container in November 2016 the Defendant 

discovered that the product was infested with weevils, however, it is the 

Defendant’s evidence that upon uplifting the container on September 9th 2016, he 

stored some of the product in Alexander Street and some at his bond in Station 

Street, which obviously means that the container was destuffed in September 2016. 

 
Further, if indeed the product was found to have weevil in November 2016, it is 

inconceivable that the Defendant would have continued to keep it in his bond for 

another year since according to his evidence that is where he stores food and food 

products since he is in the business of trading food and food products. 

 
CONCLUSION 

The Court finds that the Defendant has failed to establish a defence to Plaintiff's 

Claim.  
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The defence, in so far as it relates to the Sale of Goods Act has not been established 

and is unfounded. 

 
The Defendant has not established that the product that he received does not 

correspond with the description in the contract or with the sample sent to him by 

the Plaintiff. 

 
The Court finds that the Defendant had more than a reasonable opportunity to 

examine the goods.  

In fact the Court finds that the Defendant did examine the goods and accepted the 

goods in accordance with section 36 of the Sale of Goods Act by his own message 

to the Plaintiff (Exhibit C7) and when that same message is analysed, the only 

logical conclusion is that he found that the goods were merchantable. 

 
Based on the foregoing conclusion the second issue aforementioned does not aries 

for consideration by the Court. 

 
In the circumstances the Court grants judgment to the Plaintiff in the sum of 

$9,063,600.00 together with interest at the rate of 6% per annum from September 

9th 2016 to August 21st 2018 and 4% per annum thereafter until fully paid. 

 
The Court awards costs to the Plaintiff in the sum of $1,000,000.00 since he was 

forced to make several trips to Guyana to prosecute this case and enforce his rights 

under the contract. 

___________________ 
Justice N. A. Singh 

   


