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IN THE HIGH COURT OF THE SUPREME COURT OF JUDICATURE OF 

GUYANA 

(CIVIL JURISDICTION) 

2021-HC-DEM-CIV-FDA-267 

In the Matter of the Constitution of the 

Co-operative Republic of Guyana 

- and - 
 

In the Matter of Articles 40, 144 and 153 of 
the Constitution of the Co-operative 
Republic of Guyana 
 

BETWEEN: 
LENNOX WAYNE 

Applicant 

- and - 

 
THE ATTORNEY GENERAL OF 

GUYANA 

Respondent 

  
The Honourable Justice Navindra A. Singh, Puisne Judge 

Mr. C. A. Nigel Hughes representing the Applicant. 

The Attorney General of Guyana (Mr. Anil Nandlall S.C.) in his own behalf. 

Delivered May 14th 2021 

RULING 

BACKGROUND 

The Applicant was arrested on September 3rd 2014 and was charged jointly with 

Melroy Doris on September 8th 2014 with the offence of Murder contrary to 

Common Law for the alleged murder of Ashmini Hariram committed on July 10th 

2014. 
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A Preliminary Inquiry was thereafter conducted by Magistrate Zamila Ally and at 

the conclusion thereof the Applicant and Melroy Doris were committed to stand 

trial at the Demerara Assizes on November 16th 2015 for the offence of Murder. 

 
On February 9th 2017 the Applicant and Melroy Doris were indicted to stand trial 

for the offence of Murder. 

 
On April 6th 2017 Justice Barlow commenced the trial of the Applicant and Melroy 

Doris for the offence of Murder at the Demerara Assizes, which trial ended in a 

mistrial because the jury was unable to arrive at a unanimous verdict on May 2nd 

2017. 

 
As a result the Applicant and Melroy Doris were remanded to prison to await a re-

trial. 

 
As a result of the COVID-19 pandemic criminal trials were suspended during the 

months of April through September 2020 and upon resumption of criminal trials in 

October 2020 the Courts were only outfitted to conduct trials of indictments with a 

single accused. 

 
The Applicant indicated to the Director of Public Prosecutions [hereinafter referred 

to as the DPP] in April and October 2020 that he wanted to plead guilty to the lesser 

included offence of Manslaughter, however, on both occasions before the Court 

[Justice P. Beharry] could consider such course of action, the Applicant had a 

change of heart.   
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Trials of indictments consisting of multiple accused commenced in January 2021 

and once again the Applicant indicated to the Director of Public Prosecutions that 

he wanted to plead guilty to the lesser included offence of Manslaughter, however, 

once again before the Court [Justice B. Reynolds] could consider such course of 

action, the Applicant had a change of heart. 

 
The Applicant’s co-accused, Melroy Doris, however did plead guilty to the lesser 

included offence of Manslaughter before Justice Reynolds in March 2021.  

 
The Applicant instituted this Fixed Date Application (hereinafter referred to as  

FDA) on February 25th 2021 seeking the following Orders; 

I. An Order admitting the Applicant to bail pending the hearing and determination 

of this FDA. 

 
II. A permanent stay of prosecution of the pending charge for the offence of 

murder against the Applicant. 

 
III. A Declaration that the Applicant’s right to a fair hearing within a reasonable 

time as provided for in Article 144 of the Constitution of the Republic of 

Guyana has been infringed.   

 
 

 

ISSUE I 

Whether the Applicant’s right to a fair hearing within a reasonable time as provided 

for in Article 144 of the Constitution of the Republic of Guyana has been 

infringed. 
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FACTS 

The facts are as set out in the “BACKGROUND” above. 

 
LAW 

Article 144 (1) of the Constitution of the Co-operative Republic of Guyana; 

CAP 1:01 of the Laws of Guyana which provides; 

“If any person is charged with a criminal offence, then, unless the charge is 

withdrawn, the case shall be afforded a fair hearing within a reasonable time by 

an independent and impartial court established by law.”  

 
Section 20 (1) of the Constitution of Jamaica 

 
The United States Constitution, Amendment VI 

 
Beavers v Haubert [1905] 198 U.S. 77. 

 
R v Edwin Ogle [1968] 11 WIR 439 (Considered and distinguished) 

 
Barker v Wingo [1972] 407 U.S. 514. 

 
Bell v Director of Public Prosecutions of Jamaica and another [1985] 32 WIR 

317. 

ANALYSIS 

In determining whether the Applicant’s constitutional right to be afforded a fair 

hearing within a reasonable time has been infringed the Court must determine  

whether there has in fact been undue delay in the prosecution of his criminal case 

and this cannot be determined by simply examining the time that has elapsed since 

the order for retrial but rather must involve an examination of all of the attending 
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circumstances that existed up to the time of the filing of this FDA seeking to assert 

this right. 

 
The Court must take into consideration the conduct of both the prosecution and the 

defendant and in this light finds the factors set out in Barker v Wingo instructive 

and well founded.     

 
The United States Constitution, Amendment VI provides in relevant part; 

“In all criminal prosecutions, the accused shall enjoy the right to a speedy and 

public trial, by an impartial jury …” 

 
In addressing whether a defendant has been deprived of that right, the United States 

Supreme Court, in Barker v Wingo (@ 530) identified four factors that the Court 

should assess in determining whether a particular defendant has been deprived of 

his right, to wit; 

I. The length of the delay. 

II. The reason for the delay. 

III. The defendant's assertion of his right. 

IV. Prejudice to the defendant.  

The Court in Barker v Wingo (@ 522) reiterated its ruling in Beavers v Haubert 

(@ 87) that; 

“The right of a speedy trial is necessarily relative. It is consistent with delays, and 

depends upon circumstances. It secures rights to a defendant. It does not preclude 

the rights of public justice.”  
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The Judicial Committee of the Privy Council in Bell v Director of Public 

Prosecutions of Jamaica and another (@ 318) embraced the factors enunciated 

in Barker v Wingo when they held; 

“In determining whether delay in bringing an accused to trial constituted a breach 

of his right to a fair trial within a reasonable time under section 20(1) of the 

Constitution a court should have regard to the length of the delay, the reasons 

alleged to justify it, the responsibility of the accused for asserting his rights, and 

any prejudice to the accused.” 

 
It is noted that section 20 (1) of the Constitution of Jamaica is identical to Article 

144 (1) of the Constitution of the Co-operative Republic of Guyana. 

 
The period of claimed delay of the retrial of the Applicant is from the end of his 

trail in May 2017 to the filing of this FDA on February 25th 2021. 

 
In reality, the retrial could not have been conducted until the next sitting of the 

Assizes which would have been June 2017 and due to the onset of the COVID-19 

pandemic that period and the consequent suspension of criminal jury trials the time 

was effectively suspended in March 2020, therefore the period of possible delay is 

33 months.  

 
Counsel for the Applicant has posited that the Respondent has not claimed that the 

delay was not due to a backlog of criminal cases, however, the Court finds that this 

is a fact gleaned from the evidence of the Applicant. 

 
The Applicant has exhibited the lists of cases for trial at the Demerara Assizes for 

the quarter sessions commencing June 2018, June 2019 and January 2020. 
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Two hundred twenty-three (223) cases were listed for trial for the June 2018 

session, Three hundred one (301) cases were listed for trial for the June 2019 

session and Three hundred eighteen (318) cases were listed for trial for the January 

2020 session. 

 
This is a fact that cannot be ignored since it demonstrates that docket of the Court 

is increasing at a rate much faster than the number of trials capable of being 

conducted in any given session, which, though it does not automatically excuse a 

delay in the presentation of the indictment since it is the State’s responsibility to 

ensure that sufficient resources are provided to ensure a trial within a reasonable 

time, is a factor that must be taken into consideration in determining what is a 

reasonable time.     

 
In light of the fact that the DPP has averred that they were prepared to proceed with 

the trial in the January 2021 session, when it again became possible to for trials of 

multiple accused persons to be conducted since suspension of jury trials in March 

2020, the Court finds that a period of 33 months for a retrial is not unreasonable.  

 
It is reasonable to afford the scores of other accused persons listed for trial their 

first trial in balancing the rights of all accused persons to a trial within a reasonable 

time. 

 
Counsel for the Applicant has submitted that the case of R v Edwin Ogle is 

instructive in the time that constitutes unreasonable delay, however, the Court finds 

that a major consideration by that Court was the fact that the State applied to lead 

its material evidence through depositions. 
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This, in fact demonstrates that every application of this nature must be determined 

based on the particular circumstances of the case being considered.  

 
As stated in Barker v Wingo (@ 530); 

“A balancing test necessarily compels courts to approach speedy trial cases on an 

ad hoc basis.” 

 
With respect to the factor regarding the Applicant’s assertion of his right, this does 

not mean that Applicant has to specifically demand a trial, rather, the Court is 

entitled to assess the Applicant’s conduct in determining whether he waived his 

right for any or all of the delay period.    

 
In this regard the Court finds that the Applicant, in indicating his willingness to 

plead guilty to the lesser included offence of Manslaughter and in fact actively 

engaging in discussions about such a plea with the DPP, effectively waived any 

period of delay prior to such indication. 

 
Counsel for the Applicant submits that he was ready to proceed with the trial during 

the time that discussions regarding the Applicant pleading guilty to the lesser 

included offence of Manslaughter and therefore the DPP was still charged with the 

responsibility of proceeding with the retrial. 

 
The Court does not find this to be a tenable argument since there is obviously a 

process involved in the preparation of a trial, least of all, notifying the witnesses of 

their obligation of being available to testify and therefore the DPP cannot be 

expected to be in a state of preparedness to instantly commence the trial. 
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At the time that the DPP was prepared to proceed with the trial in January 2021, 

the Applicant’s indication of willingness to plead guilty to the lesser included 

offence of Manslaughter and therefore forego a trial is diametrically opposed to his 

claim that his right to a trial within a reasonable time has been infringed, 

particularly when he shortly thereafter instituted this FDA.   

 
Finally, with respect to the factor of prejudice to the Applicant, Counsel for the 

Applicant submits that the DPP acted unlawfully in reaching a plea deal with 

Melroy Doris since the offence to which he pleaded guilty, to wit, Manslaughter, is 

not disclosed on the evidence against Melroy Doris and this unlawful acceptance 

of a plea can result in prejudice to the Applicant should Melroy Doris now become 

a witness for the prosecution.  

 
Murder is defined simply as the unlawful killing of one human being by another 

human being with malice aforethought, death following within a year and a day of 

the injury being inflicted on the deceased person. 

 
Manslaughter is defined simply as the unlawful killing of one human being by 

another human being death following within a year and a day of the injury being 

inflicted on the deceased person.  

 
It is clear that the offence of Manslaughter is a lesser offence included in the offence 

of Murder. The offence of Manslaughter simply not having the element of intent. 

 
In this regard Counsel’s submission that the plea is unlawful because the offence 

of Manslaughter is not disclosed in the facts that the State relies on to prove Murder 

is disingenuous and untenable. 
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Further, by its nature, evidence that can result in the conviction of an accused 

person must be prejudicial to that person, so, the submission that should Melroy 

Doris testify as an eyewitness, this would result in prejudice to the Applicant and 

put him at real risk of getting an unfair trial is illogical.   

 
The Applicant has not averred to any other or actual instance of prejudice that he 

has suffered as a result of the purported delay in getting a retrial. 

Nevertheless, the Court accepts the reasoning of the Judicial Committee of the 

Privy Council in Bell v Director of Public Prosecutions of Jamaica and another 

(@ 326) that having “not lead evidence of specific prejudice does not mean that the 

possibility of prejudice should be wholly discounted”, however, this must be 

considered, in this case, in light of the fact that the Applicant’s co-accused, Melroy 

Doris, can now be a witness for the State, which must weigh in favour of the rights 

of public justice.   

 
CONCLUSION 

The Applicant’s right to a fair hearing within a reasonable time as provided for in 

Article 144 of the Constitution of the Republic of Guyana has not been 

infringed. 

 
ISSUE II 

Whether the Court should Order a permanent stay of prosecution of the pending 

charge for the offence of murder against the Applicant. 

 
FACTS 

The facts are as set out in the “BACKGROUND” above. 
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LAW 

Attorney General's Reference (No 1 of 1990) [1992] Q.B. 630, CA. 

 
Prosecution Appeal; R v F [2012] 1 All ER 565. 

 
R v Crawley and others [2014] EWCA Crim 1028 

ANALYSIS 

The Applicant’s application for an Order for a permanent stay of prosecution of the 

pending charge for the offence of murder against him is based on his claim that 

there has been an unreasonable delay in the prosecution of his retrial. 

 
The Court has already found in ISSUE I above that there has not been an 

unreasonable delay in the prosecution of the retrial of the Applicant but will 

examine whether the actual delay that occurred justifies the granting of the 

application. 

 
The Court of Appeal of England and Wales in Attorney General's Reference (No 

1 of 1990) (@ 643) held; 

“Stays imposed on the grounds of delay or any other reason should only be 

employed in exceptional circumstances.” 

 
“In principle, therefore, even where delay can be said to be unjustifiable, the 

imposition of a permanent stay should be the exception rather than the rule. Still 

more rare should be cases where a stay can properly be imposed in the absence of 

any fault on the part of the complainant or the prosecution. Delay due merely to 

the complexity of the case or contributed to by the actions of the defendant himself 

should never be the foundation for a stay.” 



  Page 12 of 15 

 
And further @ 644; 

“ … no stay should be imposed unless the defendant shows on the balance of 

probabilities that owing to the delay he will suffer serious prejudice to the extent 

that no fair trial can be held: in other words, that the continuance of the prosecution 

amounts to a misuse of the process of the court. In assessing whether there is likely 

to be prejudice and if so whether it can properly be described as serious, the 

following matters should be borne in mind: first, the power of the judge at common 

law and under the Police and Criminal Evidence Act 1984 to regulate the 

admissibility of evidence; secondly, the trial process itself, which should ensure 

that all relevant factual issues arising from delay will be placed before the jury as 

part of the evidence for their consideration, together with the powers of the judge 

to give appropriate directions to the jury before they consider their verdict.” 

 
The aforementioned principles enunciated in Attorney General's Reference (No 

1 of 1990) were explained and reaffirmed in Prosecution Appeal; R v F (@ 578) 

where Lord Judge CJ stated; 

“When, by contrast with a submission of 'no case to answer', the court is 

considering an application to stay proceedings on the grounds of prejudice 

resulting from delay in the institution of proceedings, the appropriate test was 

directly addressed and answered in A-G's Reference (No 1 of 1990). It continues to 

provide the benchmark.” 

 
The principles enunciated in Attorney General's Reference (No 1 of 1990) were  

applied in R v Crawley and others where it was stated; 
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“As is clear from decisions such as Attorney General's Reference (No 2 of 

2001) [2003] UKHL 68, [2004] 2 AC 72, [2004] 1 All ER 1049, there are two 

categories of case in which the court has the power to stay proceedings for abuse 

of process. These are, first, where the court concludes that the accused can no 

longer receive a fair hearing; and, second, where it would otherwise be unfair to 

try the accused or, put another way, where a stay is necessary to protect the 

integrity of the criminal justice system. The first limb focuses on the trial process 

and where the court concludes that the accused would not receive a fair hearing it 

will stay the proceedings; no balancing exercise is required. The second limb 

concerns the integrity of the criminal justice system and applies where the court 

considers that the accused should not be standing trial at all, irrespective of the 

potential fairness of the trial itself.” 

 
“Furthermore, it is clear from the authorities and beyond argument that there is a 

strong public interest in the prosecution of crime and in ensuring that those charged 

with serious criminal offences are tried. Ordering a stay of proceedings, which in 

criminal law is effectively a permanent remedy, is thus a remedy of last resort.”  

 
The judgments referred to above are profound and uncomplicated in setting out the 

applicable principles for Courts to consider in determining an application for a stay 

of criminal proceedings. 

 
Based on the findings of this Court in ISSUE I, particularly on the sub-issue of 

prejudice to the Applicant, a proper of application of these principles leads to the 

irrefutable conclusion that there is no justifiable reason for this Court to grant a stay 
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of prosecution of the pending charge for the offence of murder against the 

Applicant.    

 
As long as a fair trial is possible it is in the public interest that cases should be tried. 

 
CONCLUSION 

The Court refuses the application for a permanent stay of prosecution of the pending 

charge for the offence of murder against the Applicant. 

 
I repeat and endorse the words of Lord Judge CJ in Prosecution Appeal; R v F (@ 

578), especially the last sentence; 

“Lord Lane expressed the hope that the judgment would significantly reduce the 

number of applications for proceedings to be stayed on the ground of delay. The 

exceptional nature of the jurisdiction was repeated and emphasised. It all proved 

to be something of a forlorn hope.” 

 
ISSUE III 

The application for an Order admitting the Applicant to bail pending the hearing 

and determination of this FDA is dismissed without consideration at this stage since 

this ruling constitutes a determination of this FDA. 

 
In the circumstances the Court dismisses the Fixed Date Application herein. 

 
The Court further Orders that the Director of Public Prosecutions do present the 

indictment of the State against Lennox Wayne for the offence of Murder for trial 

within 30 days of the date of this Ruling. 
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The Court awards costs to the Attorney General against the Applicant in the sum 

of $200,000.00. 

___________________ 
Justice N. A. Singh 


