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IN THE HIGH COURT OF THE SUPREME COURT OF JUDICATURE OF 
GUYANA 

(PROBATE AND ADMINISTRATION) 
NO 22/W/2005 

BETWEEN: 
In Re: Estate of MUNGAL SINGH KISHNA, 
deceased 

   -and- 
GRACE KISHNA, widow and a person 
entitled to benefit from the intestate Estate 

of MUNGAL SINGH KISHNA, deceased 
Plaintiff 

-and- 
GANGA KISHNA, the Executor named in 
the pretended Last Will and Testament of 

the deceased MUNGAL SINGH KISHNA, 
dated the 5th day of September 1994, to 

which Probate was granted by the High 
Court of the Supreme Court of Judicature 
on the 18th day of May 2009 – No 338 of 

2009. 
    

Defendant 

BEFORE THE HON. MR. JUSTICE NARESHWAR HARNANAN 

MR. ROBIN STOBY SC/MS ABIOLA WONG-INNIS FOR THE PLAINTIFF 

MR. MARCEL BOBB FOR THE DEFENDANT 

 

DECISION: 

 

Brief facts: 

1.  The plaintiff, as widow and mother to the child of the deceased, Mungal 

Singh Kishna, has filed these proceedings asking this Court to effectively 

pronounce against the force and validity of the last Will and Testament of the 

deceased which was purportedly executed on the 5th September, 1994 – 

ultimately seeking an order to set aside the Grant of Probate issued to the 

Defendant. 

2.  The plaintiff contends that the signature of the testator of afore-stated last 

Will and Testament was a forgery and the fact that the Will made no provision 



Page 2 of 8 
 

for her or his only child arouses serious suspicion that the Will was not 

executed by the testator.  She further contended that the purported signature 

to the Will was not that of the deceased Mungal Singh Kishna and she led 

expert evidence who concluded that the signature was not that of the 

deceased. 

3.  The defendant contended the contrary, that the Will was executed by the 

deceased, and led evidence of one of the witnesses to the said Will who 

testified that he witnessed the deceased signing it.   

4.  The defendant further contended that the Will which was duly probated, 

is the last Will and Testament of his brother Mungal Singh Kishna, and seeks 

a dismissal of the claim before the Court and an order declaring the Will to 

be the true and genuine last Will and Testament of the deceased. 

The issues: 

5.  The issues are quite simple in the circumstances.  The Court must 

determine whether the defendant has led sufficient evidence in proof of 

solemn form of the valid execution of the impugned Will.  The Court must also 

determine whether the said Will was signed by the testator.  A resolution of 

these issues will determine the consequential orders by this Court. 

The Law: 

6.  Section 4 of the Wills Act, Cap. 12:02 of the Laws of Guyana mandates: 

No will made in Guyana shall be valid unless it is in writing and 

executed in manner hereinafter mentioned; that is to say, it shall be 

signed at the foot or end thereof by the testator, or by some other 

person in his presence and by his direction, and the signature shall 

be made or acknowledged by the testator in the presence of two or 

more witnesses present at the same time, and those witnesses shall 

attest and shall subscribe the will in the presence of the testator, 

but no form of attestation shall be necessary. 

7.  In the case of Sattar v Salam [2015] All ER 63, the Court noted that: 
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When a will contains the signatures of the deceased and the 

witnesses…the presumption of due execution will prevail unless 

there is the strongest evidence to rebut that… (emphasis 

supplied) 

8.  In Marilyn Lucky v Maureen Elizabeth Thomas-Vaillo H.C.A. No. CV 

1396 of 1996 (TT), Justice Stollmeyer noted at page 12 of the report that: 

The burden of proving the affirmative allegations impeaching the will 

where fault does not lie with the testator e.g. undue influence or 

fraud is upon the party making them.  This applies 

notwithstanding that the party propounding the will still has 

the burden of satisfying the Court as to due execution, for this 

remains an essential matter whatever the other issues may be 

raised I the suit… (emphasis supplied) 

9.  Professor MC Schoeman-Malan of the University of Pretoria, South Africa 

in an academic dissertation titled, Fraud and forgery of the testator’s will 

or signature: the flight from formalities to no formalities, 2015, reviewed 

authorities around the world on this issue and found that in: 

Australia and New Zealand also have immense problems with 

forgeries of wills. In Re Estate of Grabrovaz the purported will of a 

90-year-old woman who left the entire estate to her caretaker was 

found to be a forgery. Estate of Finlow; Boland v Morton deals 

with a situation where the son of the deceased produced copies of a 

will when the original will was not available. White J found:  

“The evidence not adding up is probably the gentle way 

of putting these matters, remembering it is not about 

finding forgery but the weight of doubt in the context of 

the relevant onus.” (emphasis supplied) 

10.  Further in the Australian case of Heilprin v Eger, [1985] 

BC8500997 at 72-74, Justice Powell summarised the principles thus: 
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I have taken the principles of law to be borne in mind, and, if 

relevant, to be applied, in a case such as this to be as follows:  

1. The onus of proving that an instrument is the will of the 

alleged testator lies on the party propounding it; if that is not 

established, the court is bound to pronounce against the 

instrument (Bailey v Bailey  (1924) 34 CLR 558, 570 et seq;  

2. This onus means the burden of establishing the issue; it 

continues during the whole case, and must be determined 

upon the balance of the whole evidence (Bailey v Bailey, 

supra);  

3. The proponent’s duty is, in the first place, discharged 

by establishing a prima face case (Bailey v Bailey, supra); 

4. A prima facie case is one which, having regard to the 

circumstances so far established by the proponent’s 

testimony, satisfies the court judicially that the will 

propounded is the last will of a free and capable testator;  

5. Unless suspicion attaches to the instrument propounded 

the testator’s execution of it is sufficient evidence of his 

knowledge and approval (Guardhouse v Blackburn (1866) 

LR 1 P & D 109);  

6.  Facts which might well cause suspicion to attach to an 

instrument include:  

(a) that  the person who prepared, or procured the 

preparation of, the instrument receives a benefit under 

it (Barry v Butlin (1838) 2 Moo PC 480, 12 ER 1089; 

Nock v Austin (1918) 25 CLR 519 528 et seq); (b) that 

the testator was enfeebled, illiterate or blind when he 

executed the instrument (Tyrrell v Painton [1894] P 

151; Kenny v Wilson (1911) 11 SR (NSW) 460 469; 28 

WN (NSW) 124); (c) where the testator executes the 
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instrument as a marksman when he is not (Kenny v 

Wilson, supra);  

7. Where there is no question of fraud, the fact that a will has 

been read over to or by a capable testator is, as a general rule, 

conclusive evidence that he knew and approved of its 

contents;  

8. A duly executed will, rational on its face, is presumed, in 

the absence of evidence to the contrary, to be that of a person 

of competent understanding (Symes v Green (1859) 1 Sw & 

Tr 401; 164 ER 785; Sutton v Saddler (1857) 3 CB (NSW) 87; 

140 ER 671; sanity is to be presumed until the contrary is 

shown (Burrows v Burrows (1827) 1 Hagg Ecc 109; 162 ER 

524);  

9. Facts which, if established, may well provide evidence to 

the contrary include: 

(a) The exclusion of persons naturally having a 

claim on the  testator’s bounty (Banks v Goodfellow 

(1870) LR 5 QB 549);  

(b) extreme age or sickness (Battan Singh v 

Amirchand [1948] AC 161; Boreham v Prince Henry 

Hospital (1955) 29 ALJ 179; Kenny v Wilson supra); 

or alcoholism (Timbury v Coffee (1941) 66 CLR 277);  

10. However, while extreme age (Bailey v Coffee, supra; 

Worth v Clasohm, supra) or grave illness, (Kenny v Wilson, 

supra) will call for vigilant scrutiny by the court, neither (even 

though the testator may be in extremis (In the Goods of 

Chalcraft (dec’d); Chalcraft v Giles [1948] P 222)) is, of 

itself, conclusive evidence of incapacity; it will only be so if it 

also appears that age, or illness has so affected the testator’s 

mental faculties as to make them unequal to the task of 

disposing of his property (Battan Singh v Amirchand, 
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supra;, Bailey v Bailey, supra; Worth v Clasohm, supra). 

[emphasis supplied] 

Analysis: 

11.  The defendant in this case sought to prove due execution through 

his own evidence and that of the witness to the impugned Will, Ramsaran.  At 

the outset, this Court was not impressed with the evidence of either regarding 

the circumstances surrounding the preparation and execution of the Will. 

12.  Their demeanour and manner did not engender in the Court a belief 

that they were being witnesses of the truth in this regard.  Ramsaran was 

inconsistent in his evidence under cross examination – significantly recalling 

with apparent clarity, bits and pieces relating to the execution of the will, but 

inconsistently hazy on specifics regarding the purported execution.   

13.   This Court is cognisant of the fact that he was giving evidence some 

20 years after the date of the purported will, but it does not go without notice 

his convenient recall when it came to his evidence that he could not recall his 

signature as a witness to the Will when a Mr. Pereira inquired some years 

ago, but at this trial many years later, he was sure of his signature on the 

Will.  

14.  Ramsaran’s evidence was of little weight to the case for the 

defendant.  The defendant himself testified that he knew of the will since 1997 

when his brother gave it to him.  Even though his brother passed in 2001, he 

waited 9 years to probate it.  His explanation for the delay was that he did not 

have money to pay the lawyer to probate the will.  This Court does not find 

the defendant’s explanation to be plausible in the circumstances when the 

estate itself is of significant worth.  

15.  His evidence surrounding his acquisition and retention of the Will 

from his brother during his lifetime was also implausible and did not 

engender in the Court a belief that he was being a witness of the truth.  This 

is so especially regarding his answers under cross-examination of the 

inquiries being made by their siblings, into the property of the deceased and 

how it was to be distributed.   
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16.  Certainly, serious suspicions arise from the time when he took steps 

to probate the estate using the impugned Will and his dealings with the estate 

property.  Certainly, this Court believes that he was being disingenuous when 

he deposed falsely under oath that the deceased was divorced before his 

death. 

17.  His evidence in this regard was inconsistent since he agreed that he 

had knowledge of the union between the plaintiff and the deceased, but quite 

conveniently relies on a story which he said the testator told him, that he was 

divorced.  This further excites suspicion regarding the genuineness of the 

circumstances surrounding the purported execution of the will. 

18.  The fact of the deceased only wife and child being completely 

excluded from the will is also of grave significance giving rise to suspicion that 

the Will was not duly executed by him – see Banks v Goodfellow, supra.  

They have a natural claim to the testator’s bounty, but for their complete 

exclusion by the Will.   

19.  This Court also found the evidence of the expert witness Glen 

Parmassar to be quite compelling.  His conclusion that the signature on the 

purported will was not that of the testator Mungal Singh Kishna, based on 

the specimens provided for his comparison, is instructive.   

20.  His evidence was not shaken under cross examination, and though 

he was brought by the plaintiff to support her claim, he engendered in the 

Court, a belief that he was being objective and impartial in the discharge of 

his professional obligations to the Court.   

21.  This Court has found no compelling evidence by the defendant 

which could prove the impugned Will of Mungal Singh Kishna dated the 5th 

September 1994, in solemn form.  Further, there is sufficient clear and 

compelling evidence before this Court that the aforesaid Will was fraudulently 

executed, purportedly by Mungal Singh Kishna. 

Conclusion: 

22.  In the circumstances, the plaintiff is entitled to the following orders: 
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I. A declaration that the pretended Last Will and Testament of 

the deceased Mungal Singh Kishna dated the 5th September 

1994, probate whereof was granted by the High Court of the 

Supreme Court of Judicature on the 18th May, 2009, No. 338 

to the defendant, is not the Last Will and Testament of the 

deceased; 

II. An Order that the said pretended Last Will and Testament of 

the said deceased be pronounced against; 

III. An Order recalling the said Grant of Probate No. 338 of 2009 

of the said pretended Last Will and Testament of the said 

Mungal Singh Kishna; 

IV. An Order that the defendant do account for his dealings and 

intromissions in the estate of the deceased; and 

V. A permanent injunction restraining the defendant whether by 

himself, servants and/or agents or otherwise howsoever from 

holding himself out as the Executor of the estate of Mungal 

Singh Kishna, or from seeking to sell, rent, lease or otherwise 

disposing of the assets of Mungal Singh Kishna, or from 

mortgaging or encumbering the assets of the said estate. 

23.  The orders prayed for regarding a declaration that Mungal Singh 

Kishna died intestate and related orders thereto are specifically refused.  The 

plaintiff’s own evidence of a Will of the deceased upon which she relied on its 

validity cannot be ignored and which may require further consideration by a 

Court in future proceedings, if at all.   

24.  The defendant’s counter-claim is dismissed in the circumstances.  

The defendant is ordered pay to the plaintiff, costs in the sum of $500,000.00.   

 

 

………………………………………. 
Nareshwar Harnanan 

Puisne Judge 
15 February 2019 


