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IN THE HIGH COURT OF THE SUPREME COURT OF JUDICATURE OF GUYANA 

  PROCEEDINGS FOR JUDICIAL REVIEW 

 

2021-HC-DEM-CIV-FDA-1128 

 

BETWEEN: IN THE MATTER OF THE JUDICIAL REVIEW ACT, 

CHAPTER 3:06 

- and- 

IN THE MATTER OF AN APPLICATION UNDER PART 56 

OF THE SUPREME COURT OF JUDICATURE CIVIL 

PROCEDURE RULES 2016 

- and- 

MARK FRASER DETECTIVE SERGEANT NO. 18403 

      Applicant 

  -and- 

1. SENIOR MAGISTRATE ALEX MOORE 

2. SALEM NOBREGA DEALENCAR 

          Respondents 

 

2021-HC-DEM-CIV-FDA-1129 

 

BETWEEN: IN THE MATTER OF THE JUDICIAL REVIEW ACT, 

CHAPTER 3:06 

- and- 

IN THE MATTER OF AN APPLICATION UNDER PART 56 

OF THE SUPREME COURT OF JUDICATURE CIVIL 

PROCEDURE RULES 2016 

- and- 

MARK FRASER DETECTIVE SERGEANT NO. 18403 

      Applicant 

  -and- 

1. SENIOR MAGISTRATE ALEX MOORE 

2. ANDRE LUIZ PEREIRA 

         Respondents 
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BEFORE:  

HON. MR. JUSTICE SANDIL S. KISSOON  

Mr. Mohabir Anil Nandlall S.C. Attorney-General, Ms. Deborah Kumar Deputy 

Solicitor-General, Ms. Patricia Shepherd, Ms. Saabira Ali and Ms. Beverly Bishop-

Cheddie, Assistant Solicitor-General for the Applicant. 

Mr. Nigel Hughes, Mr Ronald Daniels, Ms. Narissa Leander and Ms. Konyo Sandiford 

for the second-named Respondent, Andre Luiz Pereira. 

HEARD ON: 

2021 

August 20, September 6, October 15, November 10. 

 

DECISION 

These two applications for judicial review were heard together as they arose out of the same 

circumstances, the issues to be determined were identical as were the parties and the remedies 

sought. Mark Fraser, a member of the Guyana Police Force, and the Applicant in both 

proceedings, contended that Salem Nobrega Dealencar and Andre Luiz Pereira, the second- 

named respondents in the present proceedings, FDA 1128 and FDA/1129 of 2021 respectively, 

on the 20th of May, 2021, whilst in command and control of an aircraft bearing registration 

number PTSRR violated this country’s airspace and territory and illegally landed at Orealla in 

the Corentyne district of Guyana with a cargo of prohibited narcotics on board the aircraft, that 

is to say, five hundred and thirty-five point eight (535.8) kilograms of cocaine. The second 

named respondents were subsequently jointly charged on the 25th of May, 2021 with the 

offence of Trafficking in Narcotics on Case Jacket No. 958-959/2021 in the Corentyne 

Magisterial District contrary to Section 5 (1) (a) (i) of the Narcotic, Drugs and Psychotropic 

Substances( Control )Act, Chapter 10:10 of the Laws of Guyana.  

The second named respondents were also charged separately on Case Jackets numbered 960 

and 961 of 2021 with the offence of Entering Guyana by Air other than at the Port of Entry 
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contrary to Section 34 (1) of the Immigration Act, Chapter 14:02 of the Laws of Guyana. The 

said second named respondents were charged with the aforesaid offences on the 25th of May, 

2021 and were taken before the first-named respondent at the Springlands Magistrate Court on 

the 27th of May,2021 where they both pleaded not guilty to the charges and were remanded to 

prison. The matters were adjourned to the 22nd of July, 2021. On the adjourned date, the first 

named respondent admitted the second-named respondents to bail in relation to the pending 

charges.  

The present proceedings were instituted by the applicant, the virtual complainant named in the 

criminal charges, seeking judicial review of the decision of the first named respondent to admit 

the second named respondents to bail on the 22nd of July for the offences charged and to quash 

that decision on the grounds the decision was untenable, plainly irrational and unreasonable in 

the Wednesbury sense.  

In the course of these proceedings, three issues arose for determination.  

(1) The first issue was whether the High Court has jurisdiction to review the decision of a 

Magistrate to grant bail.  

(2) The second issue is whether the applicant has locus standi to institute the present 

proceedings for judicial review of the decision of the learned Senior Magistrate.  

(3) The third issue is whether the first named respondent acted in excess of his jurisdiction 

unlawfully, unreasonably and plainly irrationally in admitting the Defendants to bail on 

the 22nd July, 2021. 

I turn now to deal with the first issue, whether the High Court has jurisdiction to review the 

decision of a Magistrate to grant bail. The High Court has and continues to exercise a 

supervisory jurisdiction over the decisions of Magistrates and the Magistracy both in civil and 

criminal matters subject to settled exceptions. In R. v. Bedwellty Justices Ex parte Williams, 
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(1997) A.C. 225 and Neil v. North Antrim Magistrate Court, 1992, U.K.H.L. 1, the House of 

Lords reaffirmed the availability of judicial review as a remedy and the jurisdiction of High 

Court to quash a decision of an inferior Court, tribunal or other statutory body for errors of law.  

In Guyana, prior to the advent of the Judicial Review Act Number 23 of 2010, the procedure 

governing the issue of prerogative writs was governed by the Crown Office Rules 1906. The 

origin and application of these Rules was discussed in detail  in the case of Coghlan v. Vieira 

(1958) L.R.B.G. 108. The High Court of Guyana and the larger Commonwealth Caribbean 

jurisdiction , notwithstanding the absence of specific legislation prior to the present Judicial 

Review Acts, adopted and asserted to use the words of Justice C.A. Singh, as he then was, a 

supervisory jurisdiction to grant remedies where the circumstances warranted. This observation 

was made by Singh J, as he then was, in the case of Guyana Telephone and Telegraph Limited 

Application for Writs of Prohibition and Certiorari No. 1 1996-1997, Guyana Law Reports, 

page 31, where he had this to say, 

“What we do not have in Guyana are statutory provisions relating to an application for 

judicial review akin to the provisions of the Administration of Justice Act of Barbados, 

1980 or Order 53 of the English Rules of Court and I respectfully adopt the view of 

Cummings, Justice of Appeal, in the Sarran case, that the High Court of Guyana can, 

in a manner that is jurisdictionally correct, embark upon judicial review of the 

administrative acts of inferior tribunals.” 

The Editor of the text “ Criminal Justice Review, a Practitioner’s Guide to Judicial Review in 

the Criminal Justice System and Related Areas, 2014, edited by Piers von Berg, at page 268, 

paragraph 6-1 noted,  
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“there is significant scope for judicial review of Magistrate’s Court decisions in 

criminal proceedings. The High Court provides a supervisory jurisdiction to guarantee 

the integrity and fairness of summary proceedings”.  

 In the local case of Application by Sherwin Sampson for Writs of Certiorari and Prohibition    

( unreported) numbered 87-M of 2011, Demerara, the Honourable Chief Justice Chang S.C., 

as he then was, at page 13, cited with approval the dicta of Lord Bingham, Chief Justice, in R. 

v. D.P.P. ex parte Kebeline, (1999) 3 W.L.R. at page 175 where he had this to say,  

“Where the grant to move judicial review would delay or obstruct the conduct of 

criminal proceedings, which ought in the public interest to be resolved with all 

appropriate expedition, the Court will always scrutinise the application with the greatest 

care both to satisfy itself that there are sound reasons for making the application and 

satisfy itself there are no discretionary grounds such as delay or the availability of 

alternative remedies or vexatious conduct by the applicant which should lead it to refuse 

leave. The Court would be very slow to intervene where the applicant’s complaint is 

one that could be met with appropriate orders or directions in the criminal proceedings 

itself.” 

The above passage, Chang, CJ, as he then was, observed reflected the overall policy of the 

High Court of Guyana in relation to judicial review arising out of criminal proceedings.  

More recently, the Honourable Chief Justice, Madam Justice Roxanne George S.C., in her 

judgement delivered in the case of Nandlall v. Azore and another (unreported) No. 2201/FDA 

of 2018 at page 12 para. 29 of the decision had this to say after considering the body of 

authorities on this issue, including the landmark case of R v. Rochford Justices ex parte Buck  

(1979) 68 Cr App R 114 which had suggested a measure of restraint for the avoidance of delay 

in summary trials. The Honourable Chief Justice had this to say:  
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“While I am of the view Ex parte Buck is still relevant given the newer thinking, I 

consider the High Court can exercise jurisdiction to review decisions of Magistrates 

made during criminal cases. But the exercise of this jurisdiction so that the High Court 

can intervene to review a ruling of a Magistrate in the course of a trial should only be 

exercised in limited and extreme cases. Such applications should not be seen as routine, 

for such would cause delay and disruption in the conduct of criminal cases in the 

Magistrate’s Court……..” 

In that case, the Hon. Chief Justice  was considering the issue of judicial review of a decision 

made during the course of a trial where as in the matter at bar the issue is one of a decision 

made in relation to the grant of bail preliminary to trial. Prior to the recent line of cases, there 

had been marked reluctance by the Court sitting in its administrative jurisdiction to conduct 

judicial review of interlocutory decisions emanating from summary criminal Courts where the 

effect of  hearing that application would delay the proceedings below. The Editor of Criminal 

Judicial Review supra at page 283, paragraph 6-24, suggests that from the body of cases on 

this issue of judicial review in criminal proceedings, the following principles emerge as it 

relates to interlocutory decisions of judicial officers sitting in summary criminal proceedings 

which may properly be challenged  

(1) There is an absence of factual disputes 

(2) There will be no disruption or delay in the substantive summary proceedings and 

(3)  The decision if left unchallenged may incur expense and injustice. 

(4) There is no alternative remedy available. 

Further, at paragraph 6-26, the editor went on to emphasise that it was now commonplace to 

have challenges by way of judicial review to decisions of Magistrates in criminal courts 

rendered in relation to the issue of bail and amendments to the  Information among others. The 
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Editor emphasised the fact that challenges by way of judicial review to decisions made in 

relation to matters such as pre-trial bail are common place and they do not attract the application 

of the Ex Parte Buck principle. In this jurisdiction in recent times it is noteworthy that following 

this trend, the High Court has allowed judicial review proceedings to be filed challenging the 

exercise of the discretion of a Magistrate made in interlocutory matters as it relates to 

determining the appropriate mode of trial, that is, whether summary disposal or by way of 

committal proceedings. 

In  R( M) v. Isleworth, Crown Court et anor, (2005) EWHC 363, (Admin),  the jurisdictional 

question arose as to whether a refusal of bail by the Crown Court is susceptible to judicial 

review by the High Court. Two issues arose for consideration by the Court. Firstly, by virtue 

of a specific statute in the UK, the Supreme Court Act, the Supreme Court had been prohibited 

from hearing judicial review proceedings in relation to matters relating to trial on indictment. 

Notwithstanding that provision, Kay L.J. held that in the case before him that the provision, S. 

29(3) could not prevent the Court from granting judicial review of an application for bail on 

the basis that a decision as to bail at the pretrial stage did not violate or infringed that provision 

which contemplated matters arising during a trial on indictment to avoid delay of the trial, that 

is to say, the specific provision was intended to restrict judicial review of decisions in relation 

to matters for trial on indictment and which  should not be sent to the High Court during the 

course of that trial. Lord Justice Kay., held that an application for judicial review as it relates 

to bail at the pretrial stage did not violate the provision. The Court further held that in the 

absence of an alternative remedy, the High Court had jurisdiction to review the bail decisions 

of the Crown Court and the inferior Courts. ( Criminal Justice Review Para 7-7, Page 337) 

The Editor of the text Criminal Judicial Review, ( supra) at paragraph 1-04, highlighted what 

may properly be described as the modern trend when he noted that, 
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“Pretrial and post-trial decisions concerning bail in the Crown Court are amendable to 

challenge by Judicial Review.” subject to the caveat that this did not apply to decisions 

concerning bail during a criminal trial. 

He further observed, at footnote 71 at page 20 of the text, the dicta of Kay L.J. in R (M) v. 

Isleworth Crown Court ( supra). 

“It is now settled law that the appropriate remedy for refusal bail is by way judicial 

review in light of the abolition of an appeal from the Magistrate’s Court and the Crown 

Court to a High Court Judge.” 

In R. Uddin v. the Leeds Crown Court (2013) EWHC 2752, ( Admin) there was a challenge by 

way of judicial review to the revocation of bail. In that case, bail had been revoked by the 

Crown Court. On the hearing of the application for judicial review, it was held that, 

“ Bail decisions before the trial and after the trial are not decisions relating to the trial 

itself and are open to challenge by way of judicial review”.  

In this jurisdiction, there is no alternative remedy available to the Applicant in these 

proceedings nor is there any provision in the legislation that  expressly makes provision to 

challenge the decision to grant bail by way by way of appeal in Guyana.  Such a remedy exists 

in other jurisdictions within the Commonwealth Caribbean and is ordinarily found within the 

provisions of the various Bail Acts in the region to afford the Prosecution a remedy and there 

is no comparable statue in Guyana at this time.  

In the case of Kevin Dhanpat v. Mohamed ( 2014) 9 AJ, the Caribbean Court of Justice made 

this observation as it relates to the bail process in Guyana, at paragraph 5 of the judgment : 

“Each application for bail in the Guyanese legal system is a fresh, original 

application and does not constitute an appeal.” 
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I highlight this to emphasise the procedural lacuna that exists leading to the present proceedings 

separate and apart from any other consideration. In relation to this issue, I do find and I 

accordingly hold that the High Court of Guyana has jurisdiction in the exercise of its 

supervisory function over the Magistracy to review the decision of a Magistrate to grant bail.  

I now address the second issue as to whether the Applicant has locus standi or capacity to 

institute the present proceedings.  

The Applicant is a member of the Guyana Police Force and is the complainant named in the 

criminal charges filed against the second-named Respondents.. Section 59 of the Police Act 

Chapter 16:01  provides: 

“Where a member of the Force lays an information or makes a complaint against 

anyone, any officer, inspector or subordinate officer may appear before the Magistrate 

who is trying or inquiring into the matter of the information or the complaint and shall 

have the same privileges as to addressing the Magistrate and examining the witnesses 

adduced in the matter as the member of the Force who laid the information or made the 

complaint would have had.” 

In Guyana, members of the Guyana Police Force have conduct of all criminal prosecutions in 

the Magistrate’s Court throughout Guyana. Further, where appeals are filed by the Prosecution, 

the Appellants are the complainants named in the charge who are members of the Guyana 

Police Force. 

In Knights v. de Cruz (1996) 54 WIR 552, which has been cited by all parties to these 

proceedings, Francis Knights, the Appellant, was the police constable who challenged the 

decision of the Magistrate by way of appeal to the Full Court. In relation to this issue of locus 

standi, Bernard Chief Justice, as she then was, had this to say in the case of Application of Carl 

Hanoman, 1999-2000 G.L.R. 19. This extract of the case was cited at page eleven of the text 
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Judicial Review in the Commonwealth Caribbean, authored by Rajendra Ramlogan. It is 

noteworthy that this observation was made some twenty years ago by the then Honourable 

Chief Justice prior coming into force of the current Judicial Review Act and before the 

expansion of this issue of standing in judicial review as we know it today. 

Bernard Chief Justice cited with approval an excerpt from the text Wade on Administrative 

Law at page 702 in relation to this issue of standing and capacity:  

“the prerogative remedies being of a public character have always had more liberal 

rules about standing than the remedies of Private law. Prerogative remedies are granted 

at the suit of the Crown....... and the Crown always has the standing to take action 

against public authorities including its own Ministers who act or threaten to act 

unlawfully........Consequently, the Court is prepared to act at the instance of a mere 

stranger, though it retains discretion to refuse to do so if it considers it no good would 

be done to the public. Every citizen has standing to invite the Court to prevent some 

abuse of power and, in doing so, he may claim to be regarded not a meddlesome busy 

body but as a public benefactor.” 

On this question of standing, the Editor of Criminal Justice Review ( supra) at page 26 para 1-

45 had this to say: 

“ establishing sufficient interest in criminal justice review cases tends not to be a 

difficulty often encountered, as the claimants are usually those who are the defendants 

or potential defendants in criminal proceedings or conversely public authorities 

involved in the criminal justice system all of whom can readily establish a sufficient 

interest......” 
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 I find in all of the circumstances for the reasons set out that the Applicant has the requisite 

capacity and standing to institute the present proceedings for judicial review of the decision of 

the first-named Respondent. 

I deal now with the final issue before the Court, that is, whether the first named Respondent 

acted in excess of his jurisdiction improperly and/or unreasonably in arriving at the decision to 

grant bail.  

The first-named Respondent has elected not to file an affidavit in answer to the applications 

before the Court or to defend the proceedings. This is not unusual and does not operate as a bar 

to prevent this Court from reviewing the process as the record of proceedings are before this 

Court.  

On the contrary, such a course has been described as common place as the editor of Criminal 

Judicial Review 2014, Paragraph 6-1, observed, 

“ Magistrates Courts usually take a neutral position on judicial review applications 

against them and may not respond to a claim or be represented at the hearing of the 

application..........The Magistrate’s Court may occasionally provide evidence or a note 

to assist the High Court as to what transpired in the proceedings below.” 

This Court, with the assistance of the parties, has had the benefit of the record and the sequence 

of the events that transpired below. 

In the exercise of its supervisory jurisdiction, this Court in the present proceedings is being 

asked to review the decision of the first named Respondent, the learned Senior Magistrate to 

determine whether the decision made by him in admitting the second-named Respondents to 

bail on the pending charges was plainly irrational or untenable or whether he committed an 

error of law which went to his jurisdiction such as to cause this Court to intervene to quash his 

decision. The issue is not whether this Court or any other Court would have decided the matter 
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differently  had the application for bail been made before it or whether this Court disagrees 

with the decision made. The test as observed by Chang, C.J., as he then was, in Application by 

Sherwayne Sampson ( supra) at page 12,  

“ is not whether the Court agreed with the decision which the Magistrate reached but 

whether their decision was so plainly irrational and untenable that no reasonable bench 

of Judges properly directed could have reached it.” 

The grounds for judicial review generally in matters of this nature are 

(a)  Irrationality where the decision-making process is unreasonable or plainly irrational in 

the Wednesbury context of unreasonableness, “ a decision which is so outrageous in 

defiance of logic……that no sensible person who had applied his mind to the question 

to be decided could have arrived at it .” per Lord Diplock in Council of Civil Service 

Union v. Minister for the Civil Service (1984) UKHL 9. 

(b) Illegality, where there is an error of law where the law has been applied incorrectly or 

the Magistrate acted beyond his legal powers 

(c) Procedural impropriety ( unfairness) and includes a derogation from procedural rules. 

The second-named Respondents were charged with the offence of Trafficking in Narcotics 

contrary to Section 5(1)(a)(i) under Part 2 of the Narcotics and Psychotropic Substances 

(Control) Act Chapter 10:10. 

I make the observation that this is not a recent piece of legislation. It was passed by Parliament 

in 1988, Act No. 2 of 1988, some 32 years ago. Its provisions, the application and interpretation 

thereof both as it relates to bail or an absence thereof for the offence of trafficking in narcotics 

and the mandatory penalties the offence attracts are settled law. Its provisions have been the 

subject of much debate as a result of what has been described as its draconian impact across 

the board without affording the Courts a discretion regardless of the quantity of narcotics, 
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leading to calls for its amendment in relation to small quantities of marijuana. That, however, 

is a matter entirely for Parliament. 

Section 94 of the Act deals with the issue of bail or perhaps more appropriately, the refusal of 

bail, for specific offenses charged under the Act. The relevant parts of Section 94 state: 

“Any person arrested for any offence against Part 2, SHALL NOT, unless there are 

special reasons for so doing, which shall be recorded in writing, be admitted to bail by 

any Court but shall be tried within a reasonable time.” 

The marginal note to Section 94 provides “ bail shall not be granted in certain cases.” 

Section 57 (3) of the Interpretation and General Clauses Act, Chapter 2:01 of the laws of 

Guyana provides, 

“Every schedule, table or marginal note to any written law.........shall be construed and 

have effect as part of the written law.” 

Parliament in the public interest thought it fit to the legislate that the offence of trafficking in 

narcotics be part of the category of criminal offences serious in nature which are considered 

non-bailable offences unless special reasons exist. 

Parliament balanced protection of the public interest while preserving the guarantees enshrined 

under Article 144 of the Constitution, the supreme law, in this regard the latter part of Section 

94 provides, 

“……..shall be tried within a reasonable time.” 

In the case of the category of offences described as bailable, a Defendant is ordinarily entitled 

to be admitted to bail, as of right. The burden is on the Prosecution to establish grounds to the 

contrary where there is an objection. In such instances, there is what has been described as “ a 

presumption of bail.” 
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On the other hand, when dealing with the category of offences described as non-bailable, the 

onus is on the Defendant to satisfy the judicial officer that there are reasons or, as in this case, 

special reasons to warrant the grant of bail. 

The term “ special reasons”  has not been judicially defined within the body of the Act itself, 

but as I indicated earlier, its meaning does not lend to uncertainty having regard to the time that 

the legislation has been in existence. 

Special reasons, in the context of Section 94 of the Narcotics Act accords with the meaning 

and import as ascribed and adopted by the Full Court of Appeal in the case of  Knights v. de 

Cruz (1995) 54 WIR, 252, at page 254, where the Court cited with approval and adopted the 

meaning given to special reasons by the Court in R. v Crossan (1939) NI 106, which was been 

approved by Lord Goddard, C.J. in Whittall v. Kirkby [1946] 2 All ER 552. 

Special reasons, accordingly in the context of Section 94 of the Narcotics Act, in order to entitle 

the Defendant to the grant of bail contemplates “ reasons which are special to the factual 

circumstances of the case and not the offender”, reasons which go to negative or obviate 

elements of the offence such as knowledge, possession and control, by way of example one 

such instance would be in the case of a dwelling house where there is no clear ownership, 

possession or control of the res or there is an absence thereof. It is reasons connected with the 

commission of the offence or the facts which constitute the offence. This has been the 

interpretation, usage and meaning judicially ascribed to the term special reasons in the context 

of Section 94 where Parliament intended the offence of trafficking in narcotics was non-

bailable but for special reasons and/or delay. 

On behalf of the second-named Respondents, it was argued that special reasons ought to be 

given the same meaning as exceptional circumstances under the Bail Act of Australia. I have 

examined that Act and I do not agree that was the intent of Parliament. Closer to this 
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jurisdiction, the dicta of Chancellor Haynes in The State v. Lynette Scantlebury (1976) 27 WIR 

103, is relevant and applicable notwithstanding that matter concerned a criminal proceeding 

after the presumption of innocence had been rebutted or negatived.  The issue in so far as it 

relates to that case was the entitlement of an Appellant to bail pending appeal where no such 

entitlement existed in any written law and where the grant of bail was limited to exceptional 

circumstances only. 

A circumstance not unlike the issue of bail in the context of Section 94 of the Narcotics Act 

where the effect of the intervention of Parliament and the clear intent of that body in legislating 

that the offence of trafficking in narcotics is non-bailable save for the limited circumstance 

where special reasons exist. 

Haynes C. after citing with approval the observations of Graham-Perkins JA in R. v Rudolph 

Henry (1975) 13 JLR 55 on the question of what constituted exceptional circumstances to 

justify the grant of bail pending appeal, whilst refusing to define or limit same, Haynes C. 

had this to say, 

“The words exceptional or the phrase very exceptional what has been… what was 

being emphasized was that normally bail would not be granted to an Appellant 

after his conviction......it was not to be lightly allowed and so an Applicant had to 

show that in his case there were special circumstances which made it the just thing 

to do to put him on bail pending the hearing of his appeal. For example, if on the 

face of the papers before the Court the conviction appears plainly wrong so that his 

appeal has every prospect of success.......” 

Broadly speaking and, I reiterate, being cognizant that in one instance the presumption of 

innocence is applicable, while in Scantlebury’s case it was not. The effect of the presumption 
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was largely negated by Parliament which expressly limited the scope for bail in relation to this 

offence. 

I find the observation of Chancellor Haynes accurately captures and expresses Parliament's 

intention as it relates to Section 94 of the Narcotics Act and the question of bail for the offence 

of trafficking without providing an exhaustive definition of what constitutes special reasons. 

Judicial officers who preside in the Magistrates’ Court are creatures of statute in that their 

power and authority derive from and is circumscribed by the legislation. 

As Chang CJ observed in the matter of An Application by the Director of Public Prosecutions 

for writs of certiorari, prohibition and mandamus, ( unreported) Motion Number 1 of 2012 

Demerara, at page 6 of his written judgment, 

“It is true a Magistrate is a creature of statute. He can only do that which the statute 

allows him to do.” 

In relation to the offence of trafficking in narcotics and Section 94 of that act, Parliament in the 

public interest considered bail shall not to be granted for the protection and well-being of 

members of society save in instances where special reasons exist or where there is delay in the 

conduct of the trial. 

The first-named Respondent remanded the second-named Respondents on the first occasion 

when they were brought before the Court on the 27th of May and adjourned the matter to the 

22nd of July, when he made the decision to grant bail. The relevant considerations that operated 

on the mind of the first-named Respondent as obtained from the record and the proceedings 

filed can be summarized as follows: 

1. Anticipatory pre-retrial delay. 

2. Matters personal and relevant to the Defendants. 
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3. In this regard, the first-named Respondent noted that the second-named Respondents 

were at risk of contracting the Covid-19 virus or may have contracted Covid. 

Further, there was a need to reduce the remand population of the prisons and that 

there were threats to the safety of the Second-Named Respondents. 

The First-Named Respondent as a condition or pre-condition of the grant of bail directed that 

the Defendants obtain a fixed place of abode within the jurisdiction and surrender their travel 

documents notwithstanding the specific factual circumstances of the matter before the Court 

was that the defendants had entered the country unlawfully by private aircraft with an illicit 

cargo and therefore, had no fixed place of abode save for the place of detention and had no 

travel documents. Notwithstanding this, the Court granted a time period for the Defendants to 

secure a lodging which would have satisfied that precondition of having a “ fixed place of 

abode. 

Whether a Defendant has a fixed place of abode is a factor for the court to consider generally 

in deciding whether to exercise its discretion to grant bail.  

This is a circumstance personal to the offender and does not constitute special reasons. 

However, even this factor mitigated against the grant of bail as the Defendants had no fixed 

place of abode, a situation which the Court sought to remedy by affording them an opportunity 

to rent accommodation. 

A Defendant either has a fixed place of abode or not.  

There was no basis, fact or circumstance, existing or apparent, nor any principle of law, 

condition or consideration relevant or applicable in the circumstances of the matter to warrant 

or justify the decision of the first-named Respondent to grant bail to the Defendants. The 

decision in the circumstances was plainly not only irrational and unlawful but perverse. The 

Learned Senior Magistrate committed grave errors in the interpretation and application of 
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Section 94 and what constituted special reasons. This grave error of law went to his very 

jurisdiction which without more rendered his decision liable to be quashed. The Learned 

Magistrate pontificated on erroneous and irrelevant considerations which had no bearing on 

the issue and matter before him. The decision of the Magistrate was in the circumstances, 

unlawful, plainly irrational and untenable as it fell outside the bounds of what could be 

construed as reasonable in the Wednesbury sense and was “outrageous in defiance of logic.....” 

as per Lord Diplock in Council of Civil Service Unions v. Minister for the Civil Service (1985) 

AC 374. 

In R ( Charles) v. Central Criminal Court [2012] EWHC 2581 (Admin), the Court considered 

the test to be applied when reviewing a decision for bail on a charge of murder. Singh J. cited 

and approved the Wednesbury Test set out by Lord Justice Maurice Kay, which decision I have 

made reference to earlier in R.( M). v. Isleworth Crown Court and stated further: 

“But this has never been intended to be interpreted in the narrow sense of Wednesbury’s 

unreasonableness which focuses solely on whether the ultimate decision made was 

irrational or perverse.” 

Singh J. adopted the view that the Wednesbury principles which were at the heart of the test 

allowed the Court to examine the decision-making process leading up to the decision. He 

further stated: 

“But the Wednesbury principles as Maurice Kay, Lord Justice, clearly had in mind, are 

not confined to the narrow ground of irrationality, more broadly they include for 

example, a failure to take a relevant consideration into account or taking into account a 

consideration which is not relevant.” 

This extract was taken from the text “Judicial Review in Criminal Law ( supra), Paragraphs 

7:13 at page 340. 
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Much has been said in the course of these proceedings of the question of anticipatory delay. I 

use the term “anticipatory” as there was no delay disclosed on the record in the prosecution of 

this case that is delay within the meaning of the law. The question of undue delay leading to 

the grant of bail requires no speculation as it involves a consideration of settled principles of 

law. See: Gibson v. AG of Barbados CCJ 1 of 2010 AJ; AG of Guyana v. Hemchand Persaud 

(2010) 78 WIR 335. 

There is an existence a body of case law within this jurisdiction, embodying and applying these 

principles by our Courts at every strata, that is, at first instance, at the Court of Appeal and at 

our Apex Court have all considered this issue. Notwithstanding this, there is nothing on the 

record to reflect that the Learned Senior Magistrate directed his mind to these principles and/or 

applied them to the facts of the matter before him. The record discloses no reference to such. 

Notwithstanding this, the term delay has been much used before this Court. 

I make the further observation that every Court is in control of its process. It is not open to a 

judicial officer or to the Learned Magistrate to say there is going to be anticipatory delay four 

months in the future. The Court does not operate at the whim of the Prosecution or the Defence. 

It fixes a schedule and timelines as it relates to the conduct of proceedings. There were matters 

of disclosure, there were inquiries and investigations being done in relation to several different 

jurisdictions by the DPP of and concerning the cargo passengers and the aircraft of which the 

Court was put on notice. There was certainly no bar to the commencement of the trial on a date 

fixed by the Court. 

Using the principles, criteria and approach adopted by the learned Senior Magistrate, then every 

inmate, those on remand for bailable and non-bailable offences, were entitled to be released 

forthwith from custody. 
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For the reasons highlighted, this Court finds that the decision of the First-Named Respondent 

in granting bail to the Second-Named Respondents on the 22nd of July, 2021, in the 

circumstances was erroneous in law, without lawful basis, plainly irrational, untenable, 

perverse and made without jurisdiction. The decision so to do was not a judicial one. 

Accordingly, the orders are granted as prayed in terms of Paragraph 1 (A) and (B) of the Fixed-

Date Applications filed herein.  

There will be no orders as to costs. 

 

……………………………… 

Sandil Kissoon 

Puisne Judge 

Dated this 14th day of January, 2022 

 


