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IN THE FULL COURT OF THE SUPREME COURT OF JUDICATURE 
 

CIVIL JURISDICTION 
 

2020-HC-DEM-CIV-FCA-373 
 
 
BETWEEN: 

1. SYBIL JERRICK 
2. RODWELL JERRICK 

 
Appellants 

       -and- 

HODIAH DAVIDSON, represented herein by her duly 
constituted Attorney in Guyana COLIN FRANCE, agreeably 
with Limited Power of Attorney executed on the 21 day of 
June, 2019 and registered in the Deeds Registry, Georgetown 
on the 4th day of July , 2019 No 4674 of 2019 

          Respondent 
Appearances: 
 

Mr. K.A JumanYassin S.C. for the Appellants 
Ms. Tameika Clarke for the Respondent 

  
------------------------------------------------------ 

2020: May 5 
 

------------------------------------------------------ 
 

[1] SEWNARINE - BEHARRY J and CORBIN LINCOLN J: The Appellants have appealed against 
the decision of His Honour Justice Sandil Kissoon dated 24 October 2019 in action 2019 HC 
DEM CIV FDA 373 striking out the Appellants’ Affidavit in Defence on the ground that it 
disclosed no triable issue and granting the Respondent vacant possession of property co-
owned by the Respondent.  

[2] The Respondent (the Applicant in the court below) commenced the claim by a Fixed Date 
Application (“FDA”). The affidavit in support of the FDA, deposed to by Colin France the duly 
constituted attorneyof the Respondent, stated that the property was owned by his principal and 
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five others in equal shares via Transport 357 of 1981. He stated that the property was occupied 
by the Appellants with the permission of his principal and that permission was withdrawn 
bynotices dated 31 January 2019. 

 
[3] The Appellants (the Respondents in the court below) filed an Affidavit in Defence in which they 

deposed that: 
(1) The 1st Appellant and 2nd Appellant are the aunt and cousin respectively of 

theRespondent andthey began to occupy the property in 1986. Since then neither the 
Respondent nor any of the other transported owners have exercised any right of 
ownership or come onto the property. 

(2) Around the year 1983 the grandmother of the Respondent, Johanna Morris,  was  left 
in the Salvation Army to live  as the Respondent, her siblings and her mother, 
Margaret Davidson,had migrated to the United States of America and there was no 
one to look after Johanna Morris. 

(3) The 1st Appellant visited Johanna Morris at the Salvation Army and as a result of what 
she saw and was told by Johanna Morris she took her to live with her at Pike Street 
Kitty.Johanna Morris lived with them until she died in 1984. 

(4) A few days before Johanna Morris died she asked the 1st Appellant to call Margaret 
Davidson, her daughter, in the USA. She called Margaret Davidson who returned to 
Guyana shortly thereafter but her mother died days before her arrival. 

(5) After the funeral Margaret Davidson requested the 1st Appellant and her family to live 
at the property. They went to live at the property in 1986 when the tenants removed 
and have been in occupation since. 

(6) Neither the Respondent nor any of the other transported owners gave permission to 
them to occupy the premises. 

(7) Since occupying the property the Respondenthas never been to the property or 
exercised any right of ownership. 
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(8) From 1986 they have treated the property as their own and have exercised all rights 
as owners by paying rates and taxes and maintaining and up keeping the building. 

(9) Over the years they expended over $8,000,000.00 which included replacing the fence 
about three times as it was wood and a concrete fence was constructed, the roof was 
rotten and a complete roof was constructed, the windows were replaced with new 
ones, the entire front yard was concreted, a new gate was installed, all the doors 
replaced, a sink was installed in the bathroom, the entire kitchen flooring redone and 
the interior of the building was painted about 5 times over the years. 

(10) They have been in uninterrupted occupation of the property for a period in excess of 
12 years and have acquired a right of ownership to the property. 

(11) The transported owners of the property have lost their legal rights to the property as 
they have been in occupation for over 12 years without interruption or claim of 
ownership from the Respondent or any other person. The transported owners as far as 
they are aware never came back to Guyana since they left in 1983.They intend to 
apply for prescriptive title  

[4] The record does not disclose that the Respondent filed an Affidavit in Reply. Part 10:05 ofthe 
Civil Procedure Rules 2016 (‘CPR”) sets out the well established rule of pleading that “Unless 

it has already been pleaded in the …Fixed Date Application, a Claimant or Applicant who 

intends to prove a version of facts different from that pleaded in the Defence or Affidavit in 

Defence must…file an Affidavit in Reply (Form 10E)  setting out the different 

version…” Apart from the joining of issue regarding whether or not the Appellants went into 

possession with the permission of the Respondent, the evidence of the Appellants contained in 
the Affidavit in Defence was therefore undisputed by the failure to file an Affidavit in Reply. 
 

[5] The record of proceedings reflects that the learned judge rejected the Appellants’ submission 
that the Respondent as co-owner of the property had no locus standi to bring the proceedings 
and found that the Appellants were in possession of the property with the permission of the 
Respondent and consequently were not in adverse possession. 
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[6] The Appellants have not appealed against the learned judge’s finding that the Respondent had 
locus standi to commence the FDA.  Rightly so in our view since we agree with the decision of 
the learned judge on that issue. The thrust of the Appellants’ Appeal appears to be that the 
learned judge erred  in finding that the Appellants’ Affidavit in Defence did not disclose triable 
issues. The Appellants also contend that several material facts pertinent to the issue of whether 
the Appellants had dispossessed the Respondent could only have been determined by trial. 

[7] In keeping with the CPR 8:04(5)(b) it was incumbent upon the learned judge upon the hearing 
of the Fixed Date Application to: 

(1) proceed to determine the application based on the evidence before it; or 
(2) if there is insufficient evidence to determine the application on its merits, 

(i) dismiss the application; or 
(ii) proceed as if the Fixed Date application was commenced by Statement of 

Claim and conduct the hearing as the first Case Management Conference, 
complying with Part 25. 

[8] From the affidavits, it is evident that there are material facts in dispute, for example: 
(1) Whether Margaret Davidson was an agent of the transported owners. The 

Respondent’s affidavit in support of the FDA deposed that the Appellants went into 
possession with the permission of the Respondent. The Appellants’ Affidavit in 
Defence disputed this. Their evidence is that they were given permission  to live in the 
property by the Applicant’s mother, Margaret Davidson,  and have been in possession 
since 1986 without the permission of the Respondent or any other transported owner. 
There was no evidence before the court that Margaret Davidson was acting as servant 
or agent or with the authority of the Respondent or any of the other transported owners 
when, as contended, she gave the 1st Appellants permission to reside at the property. 
There was therefore no evidential basis for the finding that the Appellants went in to 
possession with the permission of the Respondent or any other transported owner; 
 

(2) Whether the Respondents dispossessed the transported owners and extinguished 
their title by (i) going into possession of the property without their permission and (ii) 
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being in adverse possession for the requisite statutory period as deposed to by them 
in their unchallenged Affidavit in Defence; 

 
[9] Given the apparent dispute of facts the learned judge ought not to have determined the FDA 

based on the affidavits but was duty bound to apply Part 8:04(5)(b)(ii) and proceed as if the 
Fixed Date application was commenced by Statement of Claim and conduct the hearing as the 
first Case Management Conference.  
 

[10] While not necessary for the disposition of this appeal we note that as part of the grounds of 
appeal  it was asserted that the onus was on the Respondent to show that her title had not been 
extinguished. This is inaccurate. There is a presumption that possession follows the paper title 
unless someone in possession can show a greater right.1  The onus is on the Appellants to 
convince the court by evidence that they have dispossessed the transported owners and 
extinguished their title by being in open, uninterrupted adverse possession and occupation of 
the property for twelve years. The Appellants must prove by evidence (a) a sufficient degree of 
physical custody and control over the property and (b) an intention to exercise such custody and 
control on their behalf for their own benefit independently of anyone. It is then that the legal and 
evidential burden shifts to the Applicant to demonstrate on a balance of probabilities that she 
asserted her rights of ownership during the period time began to run in favour of the 
Respondents. The well settled maxim “he who alleges must prove” applies. 
 

[11] In the circumstances this court orders that: 
(1) The appeal is allowed. 
(2) The decision of the Honourable Justice Sandil Kissoon dated 24th October 2019 is set 

aside. 
(3) The matter of Sybil Jerrick et anor vs. Hodiah Davidson No 2019 HC DEM CIV FDA 

373 shall continue as if commenced by way of Statement of Claim. 
 

(4) The Registry shall list the matter Sybil Jerrick et anor vs. Hodiah Davidson No 2019 
HC DEM CIV FDA 373 for further case management before His Honour Justice Sandil 
Kissoon on a date to be determined. 

 
1Slade J in Powell v McFarlane 38 P&CR 452 ,470 
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(5) The Respondent shall pay the Appellants costs in the sum of $200,000 on or before 5th 
June 2020. 

 
 
Priya Sewnarine-Beharry 
 
Fidela Corbin-Lincoln 
 
Puisne Judges 


