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IN THE HIGH COURT OF THE SUPREME COURT OF JUDICATURE OF GUYANA 

(COMMERICAL JURISDICTION) 

2017-HC-DEM-CIV-FDA-1092 

BETWEEN: 

SATRUHAN HARRIRAM 

Claimant 

And 

THE NEW INDIA ASSURANCE COMPANY 
(T&T) LIMITED, a limited liability company 

duly incorporated under the Laws of Guyana 
and whose registered office is situate at Lot 

58 B, Brickdam, Stabroek, Georgetown. 
    

Defendant 

 

BEFORE THE HON. MR. JUSTICE NARESHWAR HARNANAN 

MR. MANOJ NARAYAN   - CLAIMANT 

MR. TIMOTHY JONAS  - DEFENDANT 

 

RULING: 

Brief factual matrix: 

1.  The Claimant seeks an order against the Defendant for the sum of 

$2,800,000.00 being the insured value of a minibus BSS 531 pursuant to a 

Motor Comprehensive Insurance Policy.  The Claimant contends that the said 

vehicle was a complete loss when it was involved in an accident which caused 

it to be totally submerged in a roadside canal. 

2.  The Defendant refused to honour a claim made on the policy, as they 

contend that the Claimant breached the duty of ‘utmost good faith’ when he 
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stated in the proposal form for the insurance policy that he was not involved 

in any accidents or losses during the past 3 years involving vehicles owned 

by him, whether being the driver or not, or not owned by him, but being driven 

by him at the material time. 

3.  The Defendant contend that their investigations revealed that he was 

involved in several accidents of which he was the driver as well as the owner 

of motor vehicles, within 3 years of him signing the proposal form.  They 

further contend that had he been truthful, they would not have entered into 

the insurance contract with him.  This entitled them to avoid the policy in its 

entirety and deny any claim for payments made thereunder.   

4.  The Claimant denies being untruthful and claims that he did not fill in 

the proposal form on his own, and also was not given it to review after he 

would have answered all the questions asked by an employee of the 

Defendant, to whom he disclosed the prior accidents involving vehicles owned 

by him.  He claims to be unaware of what the employee recorded and only 

was so informed after he made the current claim on the policy. 

5.  He further stated that even so, the Defendant was not entitled to avoid 

the policy as their conduct in respect of honouring a third party claim 

pursuant to the same policy one day before refusing his claim, amounts to a 

waiver of its right to rely strictly on any ‘non-disclosure’ or ‘good faith’ clauses.  

He contends that this amounts to an affirmation of the insurance contract. 

Issues: 

(a) Whether the Defendant is entitled to avoid the policy of 

insurance; 

(b) If so, whether the Defendant waived its right to rely on its 

right to avoid the policy of insurance. 

The law and analysis: 

6.  Insurance contracts are a special class of contracts.  It is essentially a 

written agreement between the insurance company and the insured person.  

‘Insurance’ is defined1 as: 

                                                           
1 https://thelawdictionary.org/letter/i/page/47/  (Featuring Black’s Law Dictionary, 2nd Edition) 

https://thelawdictionary.org/letter/i/page/47/
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A contract whereby, for a stipulated consideration, one party 

undertakes to compensate the other for loss on a specified 

subject by specified perils. The party agreeing to make the 

compensation is usually called the “insurer” or “underwriter;” 

the other, the “insured” or “assured;” the agreed consideration, 

the “premium;” the written contract, a “policy;” the events 

insured against, “risks” or “perils;” and the subject, right, or 

interest to be protected, the “insurable interest.” 

7.  Clive Turner2 in the text, Australian Commercial Law, defines an 

insurance contract as: 

A contract by which one party, called the insurer, in 

consideration of a sum of money called the premium undertakes 

to pay to another person called the insured, a sum of money, or 

its equivalent, on the happening of a specified event. The person 

undertaking the risk is called the insurer and the party who is 

indemnified is called the insured. 

8.  Therefore, an insurance contract must fulfil the elements of a general 

contract, and specifically, the elements of a special contract relating to 

insurance. 

9.  There is no dispute in the evidence before the Court about the existence 

of a valid contract of insurance.  The Defendant however, takes issue with the 

obligation of the Claimant, at law, to act in utmost good faith, in disclosing 

all material information to the Defendant, before the insurance policy is 

concluded.   

Utmost good faith: 

10. The duty to act with utmost good faith is one of the principal features 

of an insurance contract, as they are based on mutual trust and confidence.  

This principle essentially means that there is an obligation to reveal all 

information which may possibly influence a party’s decision to enter into an 

insurance contract. 

                                                           
2 25th edition [2005] at page 580 of the text. 



Page 4 of 11 
 

11. The legal basis of this disclosure was considered by Lord Atkin in Bell 

vs. Lever Bros. Ltd.3 where he said: 

Ordinarily the failure to disclose a material fact which might 

influence the mind of a prudent contractor does not give the right 

to avoid the contract.  The principle of caveat emptor applies 

outside contracts of sale.  There are certain contracts expressed 

by the law to be contracts of the utmost good faith, where 

material facts must be disclosed; if not, the contract is voidable. 

Apart from special fiduciary relationships, contracts for 

partnership and contracts of insurance are the leading 

instances. In such cases the duty does not arise out of the 

contract; the duty of a person proposing the insurance arises 

before a contract is made, so of an intending partner. 

12. Whilst the law relating to insurance contracts has evolved since Lord 

Mansfield’s pronouncement in the early case of Carter v. Boehm4 on the 

reasons behind the duty to act in utmost good faith, it still rings true to date.  

Explaining the reason for this stringent rule, he said: 

Insurance is a contract upon speculation. The special facts upon 

which the contingent chance is to be computed lie most 

commonly in the knowledge of the insured only; the underwriter 

trusts to his representation, and proceeds upon confidence that 

he does not keep back any circumstance in his knowledge, to 

mislead the underwriter into a belief that the circumstance does 

not exist, and to induce him to estimate the risk as if it did not 

exist. The keeping back of such a circumstance is a fraud, 

and therefore the policy is void. Although the suppression 

should happen through mistake, without any fraudulent 

intention, yet still the underwriter is deceived and the 

policy is void; because the risk run is really different from 

the risk understood and intended to be run at the time of the 

                                                           
3 [1932] A.C. 161, at page 227 of the report 
4 (1558 - 1774) All ER Rep 183 
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agreement...Good faith forbids either party, by concealing what 

he privately knows, to draw the other into a bargain into his 

ignorance of that fact and his believing the contrary. (emphasis 

supplied) 

13. Romer LJ, in Seaton v Heath5 described a contract of uberrimae fidei 

(utmost good faith) as:  

“There are some contracts in which our courts of law and equity 

require what is called ‘uberrimae fidei’ to be shown by the person 

obtaining them ... Of these, ordinary contracts of marine, fire and 

life insurance are examples, and in each of them the person 

desiring to be insured must, in setting forth the risk to be 

insured against, not conceal any material fact affecting the 

risk known to him. On the other hand, ordinary contracts of 

guarantee are not amongst those requiring ‘uberrimae fidei’… 

…Whether the contract be one requiring ’uberrimae fidei’ or not 

must depend on its substantial character and how it came to be 

effected.” (emphasis supplied) 

14. Professor Kenneth Sutton, in Insurance Law in Australia, 

commenting on the utmost good faith principle, said that6: 

…it encompasses notions of fairness, reasonableness and 

community standards of decency and fair dealings. 

15.  The authors, Desmond Derrington and Ronald Ashton, of The Law of 

Liability Insurance, said that:7  

…good faith has proved difficult to define, but it has generally 

come to mean fair dealing in which one party puts the interests 

of the other at least at the same level of protection as his or her 

own…(emphasis supplied) 

16. It is noted also that the principle of utmost good faith extends and 

applies to both parties of the insurance contract. Lord Jauncey, in Banque 

                                                           
5 [1899] 1 QB 782  at page 792 of the report 
6 LBC Information Services 1999, at pages 157-158   
7 2nd Edition, LexisNexis Australia 2005 at page 236   
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Financiere v Skandia (U.K.) Insurance Co. Ltd8 concluded that the duty 

applies equally to both an insured and his insurer. He stated:  

The duty of disclosure arises because the facts relevant to the 

estimation of the risk are most likely to be within the knowledge 

of the insured and the insurer therefore has to rely upon him to 

disclose matters material to that risk. The duty extends to the 

insurer as well as to the insured: Carter v Boehm. The duty is, 

however, limited to facts which are material to the risk insured, 

that is to say facts which would influence a prudent insurer in 

deciding whether to accept the risk and, if so, upon what terms 

and a prudent insured in entering into the contract on the terms 

proposed by the insurer. Thus, any facts which would increase 

the risk should be disclosed by the insured and any facts known 

to the insurer but not to the insured, which would reduce the 

risk, should be disclosed by the insurer. There is, in general, no 

obligation to disclose supervening facts which come to the 

knowledge of either party after conclusion of the contract. … 

Although there have been no reported cases involving the failure 

of an insurer to disclose material facts to an insured the example 

given by Lord Mansfield in Carter v Boehm is of an insurer who 

insured a ship for a voyage knowing that she had already arrived. 

Another example would be the insurance against fire of a house 

which the insurer knew had been demolished. In these cases, 

the undisclosed information would have had a material and 

direct effect upon the risk against which the insured was seeking 

to protect himself. Indeed, the insured would have said that the 

risk no longer existed. (emphasis supplied) 

17. The absence of utmost good faith, or an established breach of the 

principle therefore, would entitle an insurer to avoid the insurance policy, ab 

initio, at the stage where a claim is made. 

                                                           
8 [1990] 2 Lloyd’s Rep. 377 at page 389 of the report.   
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18. The Defendant contends that the Claimant has breached the principle 

by not disclosing his previous accidents within the 3 years of entering the 

insurance policy in issue.  They contend that had they been aware, they would 

not have entered the policy with him, presumably since he was high risk.  The 

Claimant admits to being the owner of vehicles which were involved in 

accidents driven by other persons, but states he disclosed them all to an 

employee of the Defendant company who was filling out the proposal form 

based on answers he gave.   

19. This court is of the view that, prima facie, the Defendant was entitled 

to avoid the insurance policy, based on the absence of any disclosure made 

by the Claimant regarding his previous accidents in his proposal forms, and 

there being no dispute concerning the fact of the accidents.   

20. It goes without saying that an insurer will assess all risks and make 

business decisions based on the disclosures made at the proposal stage, 

whether to enter into an insurance contract.  If an assessment is conducted 

from the information provided and it reflects a significant risk, the insurer 

will then decide whether to enter into an insurance policy with the proposer, 

or enter into such a policy charging the appropriate premium to cater for such 

risk. 

21. The Defendant has stated at the outset that had they known of his 

previous accidents (vehicles owned by him) they would not have entered the 

policy with him.   

22. The Claimant’s own evidence reveals that he is a businessman 

operating a taxi and car rental service, registered under the Business Names 

(Registration) Act, Cap 90:05 of the Laws of Guyana, since the year 2011.  

It takes resolve and sound judgment to operate any business, more so where 

it involves rentals of your own motor vehicles by complete strangers.  It goes 

without saying that ensuring rental contracts are properly prepared and 

executed, is not done in a cavalier manner.   

23. The Claimant must have appreciated the importance in signing any 

document involving a fundamental aspect of his business (insuring assets 

against complete loss, damage or injury).  The signature required of the 



Page 8 of 11 
 

proposer on the proposal form is also on the same page where the questions 

are asked regarding previous accidents.   

24. Having regard to the admissible evidence, this Court finds his denial of 

non-disclosure on the proposal form to be disingenuous.  It is clear from the 

Claimant’s testimony that he is experienced in buying insurance, and in 

making claims on those multiple policies acquired over the years, more so in 

the recent past.  

25. This Court finds that his evidence cannot be relied upon for the bald 

statement that he told the clerk of all his previous accidents (from memory), 

and saw the clerk make notes on the form of his answers, but the form has 

no reference to such accidents. This Court is of the view that this testimony 

is incredible. 

26. This Court finds that the Claimant breached the duty of good faith in 

not disclosing to the insurance company that at most, vehicles owned by him 

were involved in accidents within 3 years of filling up the proposal form which 

resulted in the policy in issue.  The Defendant was therefore entitled to avoid 

the insurance contract on the ground of material non-disclosure, or breach 

of utmost good faith. 

Affirmation/waiver/election: 

27. By way of letter dated the 10th April, 2017, the Defendant 

communicated to the Claims Supervisor of GTM Fire Insurance Company 

Ltd., informing him of their decision to pay $20,000.00 on the insurance 

policy in issue.  The payment represented the Defendant’s liability for a Third-

Party Claim.  The Claimant’s claim on the said insurance policy was denied 

by the Defendant by way of letter dated the 11th April, 2017 – one day after 

they paid out on the 3rd party claim.  

28. The Claimant therefore contends that this amounted to an affirmation 

of the policy by the Defendant, which operates against avoiding it. 

29. In the Law of Waiver, Variation, and Estoppel, by Wilken and Ghaly, 

OUP, 3rd edition, 2012, the authors noted at page 68 of the text that: 
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Election is also synonymous with one sense of affirmation: that 

of a decision of a party to be bound by the contract 

notwithstanding a repudiatory breach by the other party… 

30. And at page 381-384: 

The previous edition considered whether an insurer could by 

waiver lose its rights to rely on breaches of condition, of the duty 

of utmost good faith and, more tentatively of warranty.  In each 

case, on the law as it then stood, the view was taken that a waiver 

could apply.  The position has now directly been considered, at 

least in relation to a waiver by election and breach of warranty, 

by the Court of Appeal in Kosmar Villa Holidays Plc v. 

Trustees of Syndicate 12439 and, in relation to waiver and 

breach of condition precedent by the Commercial Court in 

Lexington Insurance Co v. Multinacional de Seguros10.  In 

both cases, the Court held from first principles reasoning that 

waiver by election could not apply. The Courts came to that 

conclusion because in both cases the breach automatically 

discharged the insurer.  Similarly, applying The Good Luck11, a 

breach of warranty automatically discharged the insurer from 

the policy.  In each case, as there was automatic discharge, the 

result was that there could be no election – there was no choice 

to be made… 

 

If there can be no election, does it also follow that there is no 

room for affirmation of the policy?  As set out elsewhere, the tests 

for the two are identical.  It is therefore difficult to see how there 

could not, from first principles, be one without there also being 

                                                           
9 [2008] EWCA Civ. 147 
10 [2008] EWHC 1170 
11 [1992] 1 AC 233 
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the other.  In State Trading Corpn of India Ltd. v. M Golodetz 

Ltd.12, however, Lord Justice Kerr suggested as follows: 

the correct analysis of a breach of warranty in an 

insurance contract may be that, upon the true 

construction of the contract, the consequence of the 

breach is that the cover ceases to be applicable unless the 

insurer subsequently affirms the contract, rather than to 

treat the occurrence as a breach of contract by the insured 

which the insurer subsequently accepts as a wrongful 

repudiation13. 

The insurer will thus lose its rights to argue at a later date that 

it was discharged from liability by the particular breach of 

warranty at issue.  The difficulty with that is if the discharge is 

automatic, then the insurer is discharged and there is nothing 

subsequently to affirm.  If, therefore, Kosmar is correct, this 

albeit tentative suggestion must also be incorrect and there can 

be no affirmation… 

 

The result of this is that the scope for waiver by election (and 

indeed waiver properly so called) in relation to insurance laws is 

significantly reduced.  In each of these cases, if rights are lost, 

there are lost as a result of equitable forbearance.  It would 

appear therefore that a waiver by election can only arise in 

cases other than breaches of warranty, condition precedent 

and utmost good faith.  Further, authority which suggested 

that these breaches, in particular breaches of warranty, could be 

waived, must now be treated with some caution. (emphasis 

supplied) 

31. It therefore becomes relevant to consider the singular issue of the right 

to avoid the policy of insurance by the Defendant.  As recounted earlier, this 

                                                           
12 [1989] 2 Lloyd’s Report 277 
13 At page 287 of the report 
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Court made a finding that the Defendant was entitled to avoid the policy on 

the ground of breach of the duty of utmost good faith. 

32. This ground operates to automatically discharge the insurer, whereby 

there is no room for an affirmation, or election, of the policy.  As the 

authorities suggest, there are other cases in which the principles of waiver by 

election/affirmation may apply, but not in the cases dealing with breaches of 

warranty, condition precedent and the duty of utmost good faith. 

33. In the circumstances therefore, whether the Defendant correctly paid 

out on a 3rd party claim, without there being a judgment pursuant to section 

7 of the Motor Vehicles Insurance (Third Party Risk) Act, Cap. 51:03, is 

a non-issue.   

34. This Court is further of the view that it is irrelevant for the purposes of 

determining whether the Defendant is obliged by that act to acknowledge the 

Claimant’s claim on the insurance policy in issue.  The action therefore is 

dismissed in its entirety.  There will be costs to the Defendant in the sum of 

$150,000.00. 

 

 

 
…………………………………………. 
Nareshwar Harnanan 

Puisne Judge 
28 May 2018 


