2021-HC-DEM-CIV-FD-829
IN THE HIGH COURT OF THE SUPREME COURT OF JUDICATURE
FAMILY, DIVORCE AND MATRIMONIAL JURISDICTION

BETWEEN:-

THERESA DAVIS

Applicant

-and-

SHAWN CHRISTOPHER FRASER

Respondent

TREVONA WEEKES, Counsel for the Applicant
CHANDRAWATTIE PERSAUD, Counsel for the Respondent
DECISION

DATED THE 24™ DAY OF JUNE,2022.

1. The issue to be determined by this Court, is whether the Applicant
is entitled to an undivided half part or share in and to the property
situate at ZONE E.B.D, BLOCK 'V, Parcel 612, part of Plantation
Herstelling, as more fully described on Certificate of Title NO:
2012/7047, dated the 13t day of May, 2014. The said property being

held jointly by the parties.

The Case for the Applicant:



2. The Applicant evidence is that the parties cohabited in excess of
twenty (20) years, and there is one child born of the union on the 16th
April, 2004. The relationship however “broke down” in June 2021 and
not during the year 2015, as is stated by the Respondent.

3. The Applicant further contended that at all times the parties cohabited
and she was responsible for caring for the child of the union and she
also carried out her wifely duties for the Respondent, such as cleaning,
cooking and doing his laundry.

4. Itis not disputed that the Applicant travelled to the United States of
America during the year 2016, where she remained for three months,
but upon her return she contends that the parties resumed
cohabitation. She again visited the United States during the year 2019,
but was unable to return immediately as a result of the Covid
Pandemic. She did so during the year 2021

5. The Applicant further stated that whilst in the United States she
purchased and sent several household items for the furnishing of the
home, as well as money to the Respondent. However, on her return to
Guyana, she was advised by the Respondent that the rented apartment
was required by the Landlord, and that he was preparing to move into
the property situate at 312 . However shortly thereafter, the
Respondent informed the Applicant that whilst he was moving into

the home, she was not welcome to join him.



6.

10.

The applicant contends that her cosigning for the mortgage was
because at the said time, herself and the Respondent were enjoying an
intimate relationship and did so willingly because she was of the
impression that the parties being joint owners of the Land, would erect
their matrimonial home and continue to cohabit therein.

THE RESPONDENT’S CASE

The Respondent argues that the parties cohabited from the year 2000
to the year 2015, instead of the year 2021 as stated by the Applicant.
This he contended was because the Applicant was most times out of
the Jurisdiction.

The Respondent agrees that the Land was registered in the names of
the parties on the 13th May, 2014, but contended that the Applicant has
no actual knowledge of the construction of the building thereon, since
she expressly informed him that she had no personal interest in the
development of the land, which was endorsed by her frequent travels
to the United States during the construction.

The Respondent further stated that when he removed from the
premises at Lot 143 Pike Street, Kitty, he left all of the furniture sent by
the Applicant from the United States for her sole use and benefit.

The Respondent’s explanation for the Applicant’s signing of the
mortgage document, is that he was able to convince her that the child

born of the union would have a home when he becomes an adult.



11.

12.

13.

Consequently, the mortgage was granted on May 29, 2019,
approximately four years after the parties separated. Moreover, the
Applicant has made no contribution to the repayment of the loan,
which is deducted from the Respondent’s salary held in his personal
account at the Citizen’s Bank.

It is the view of the Respondent that the Applicant never visited or
showed any interest in the land or the construction of the home,
neither did she make any financial contribution. As a result, even
though the Respondent and the Applicant lived separate lives, he
nonetheless remained in the apartment in Pike Street, Kitty, and paid

the rent until June, 2021, when the Applicant returned.

ANALYSIS AND FINDINGS:

From the evidence adduced, it cannot be disputed that the parties
were in a common law relationship for over a period of five (5) years,
and therefore have satisfied the provisions of Sec 15 (9) of the Married
Persons Property (Amendment) Act No 20 of 1990,

The parties are not in agreement regarding the year of their separation.
However, the core issue this court will have to examine, in arriving at
its decision, is whether the building erected on the land situate at Lot

612 Plantation Herstelling was intended to be the Matrimonial Home,



14.

15.

and whether the contribution, if any, by the Applicant, entitles her to a
share therein.

The Respondent argued that despite their joint ownership of the plot
of land, the relationship between the parties had ended when the
building was constructed, and the Applicant’s signature for the
securing of the mortgage, was only done, after she was persuaded that
the parties minor child would be the beneficiary when he attained
adulthood. Moreover, despite the fact the Applicant was working, the
Respondent was solely responsible for the payment of the loan
instalments, which were deducted monthly from his personal account.
The Applicant however refuted the statements of the Respondent, and
although she conceded that she did not assist financially with the
construction of the building, she contended that this was because she
was at the time unemployed. She however contributed tangibly, by
cooking, cleaning and doing the laundry. Additionally, on her visit to
the United States, she purchased and shipped furniture and other
household items to Guyana and also transmitted cash to the

Respondent.

THE law

16.

Having examined the evidence adduced, the Court finds that the

parties are equally entitled to the Land held jointly by them, since



there is no dispute that they were cohabiting at least up to the period

2015, and there is no issue arising as to the acquisition of same.

17. With respect to the building, the Respondent have not satisfied this

18.

Court that there was no intention to acquire same for the purpose of
cohabitation as husband and wife. His statements regarding the year
the relationship ended, the frequent absences of the Applicant, from
Guyana. The reasons why she signed the Loan documents, and his
presence in the apartment and the payment of the rental at Pike Street,
Kitty, seems incredible, especially since he was adamant that the
parties severed their relationship as husband and wife and ceased
cohabitation since the year 2015. It begs the question, why he would
remain in the home, paying the rent and awaiting the return of the
Respondent to the home in which they cohabited for several years
previously.

As regards the Respondent’s contention that the Applicant is not
entitled to any share in and to the Building, for the reason that she
made no monetary contribution to the Mortgage loan, or to the
erection thereof. This court noted that though the Applicant agreed
that she did not assist in the repayment of the loan, she contributed by
cooking cleaning and caring for the Respondent and the child of the
union. She also transmitted money to the Respondent, when she

visited the United States of America, and she purchased and shipped
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20.

furniture and other household items to the Respondent for the said
property.

The Honourable Chief Justice Roxane George Wiltshire, in the Guyana
High Court Case of Fraser v Fraser # 723/13 HC, noted that “
International Human Rights guidelines on issue regarding women,
now emphasizes the importance of counting women’s child bearing,
child rearing and homemaking and/or caring work. Also called
women’s unwaged work or non-financial contributions. Often such
contributions of a non-financial nature by the wife enable the husband
to earn an income and increase the assets. Financial and non-financial
contributions should be accorded the same weight”.

Also in the case of SEWADA -v- SEWADA, Civil Appeal NO. 39 of
2012, the Honourable Mr. Justice Navendra Singh explained the
rationale behind the specified share approach in the MPPA Section 15
(9) when he posited that “ it is a pragmatic recognition that both
spouses contribute to the operation of the family unit and the value
of that contribution, where the parties have been living together for
at least five years, has been assessed by the legislators to be either
one third or one half, based on whether or not the claimant spouse
was gainfully employed and that statutory assessment can only be
varied by a Judge for good and sufficient reason...” Good and

sufficient reason in a legal context and in the context of varying a
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23.

statutory award, in my opinion, simply means a legitimate reason
support by compelling evidence.

In the instant case, the Respondent has acknowledged that she did
not contribute financially to the repayment of the Loan, and according
to the case of Forrest -v- Forrest 1995 48 WIR, 221, where it was held
that “ in the absence of evidence to the contrary, spouses whose
common intention at the time of the acquisition of a house, was to
take equal shares in the house, continue to enjoy equal shares, even
though, after their separation, one spouse pays the mortgage, in
order to avoid sale of the house by the mortgagee, the second spouse,
however, is liable to reimburse the first spouse as to one half of the
arrears which have been paid.”

Consequently, the Court finds that Applicant is entitled to a one half
share (1/2) share in and to the value of the Building situate at ZONE
E.B.D., BLOCK 'V, PARCEL 612 Plantation Herstelling, after deduction
of one half of the mortgage loan outstanding on the property as at the
date of the filing of this application, since the date of separation of the
parties is questionable.

The court therefore hereby orders that the parties do cause a valuation
to be done on the land and the building described herein, and that
upon receipt of such valuation, the Respondent do pay to the

Applicant, within three months thereof, her undivided half part or



share in and to the Land, and the building and erections thereon, after
due deduction of her one half contribution to the mortgage loan
outstanding on the property, as at the date of the filing of this
Application.

24. No order as to costs.

HON SANDRA KURTZIOUS

PUISNE JUDGE.



