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INTRODUCTION 

For too long the Guyana Bar has been without a 
publication of its own. 

Clause 3 (e) of the objects of the Guyana Bar Asso­
ciation requires us "to sponsor lectures and discu�ons 
and print and publish periodicals or other ddcuments· ·on 
-..... ,, aspect of th.e .�aw." . .. . ... 

The law is a living thing. The development of the_law 
in.P-luding its reform, the thirst for knowledge and the 
critical examination of the law can hardly procJ��d sa:tis-. 
factorily without a vibrant publication by legal practi­
tioners themselves. 

In this effort to carry out one of our objects., .all legal. 
practitioners are invited to make a contribution. I con­
gratulate those who have made the initial contriQutlon& 
and hope that this publication will inspire others to do 
likewise or even better. JJ is. a .burden which we _must a!.l 
share. Our intellectual horizons must be expanded and 
what better way there can be than by articulating our 
thoughts and views in print. 

Let me hope this will not be a mushroom effort. Law­
yers must be capable of ·gre·ater discipline than that. We 
have named this effort 'BAR', and just as a practising bt=i.r 
will en�ure so long as there is rule of law, I trust this BAR 
will survive the vicissitudes of the future and remain ser­
viceable and in the best interests of the practising bar for 
the forseeable fµture. 

May the pleasure be yours. 

Ash ton Chase 
President 
Guyana Bar Association. 



BAR ASSOCIATION �EVIEW 

CONTENTS Page 

Editorial C.W.H ,I 

A Problem in Immovable Property in Guyana 
The Applicat'on of Roman Dutch Law David DeCaires 8 

Law Reform in Guyana Dr. The Hon. M. 
Shahabuddeen 25 

Address of Welcome to Chief Justice Ashton Chase 39 

Excerpts of Addr� on the Functions of 
the Courts iu Contemporary Guyana Hon. V.E. Crane 43 

Bail or Jail C.R. Ramson 52 

The Nature of Fundamental Rights and 
Freedom in the Commonwealth Caribbean S.Y. Mohamed liO 

Tents and the Law L. Ramgopal 66 

To Judge or nr.i� to Judge .... ? Vidyanand 
Persaud 69 

Case Review R.Jagnandan '12 

Bar Association News 77 

Be�e and There 80 



Editorial 

I. K. M. GEORGE - NEW CHIEF JUSTICE 

Notwithstanding the eloquent expressions of welcome 
and congratulation accorded the Hon. Justice Kenneth 
George on a massive Full Court occasion last month by 
the eminent President of the Guyana Bar Association, 
Mr. Ashton Chase, the BAR (Bar Association Review) 
feels it would be remiss in its duty if, in this, its inaugur­
al publication, it did not say its own words of welcome and 
felicitation to the new head of the High Court of the 
Supreme Court of Judicature. 

Justice George joins a new line - a Guyanese line -
of judges who have moved up from the position of Puisne 
Judge to what until the creation of the Chancellorship 
and the Guyana Court of Appeal, (now, and since ap­
proximately a decade ago the final appellate Court of the 
territory) was the highest office of the judiciary. 

Mr. Chase in his speech of welcome listed an almost 
frighfieni,lg compendium of responsibilities, woes, defi­
ciencies and objectives for the new Chief Justice's atten­
tion, consideration and implementation, but the Honour­
able K. M. George is no timorous soul to be facilely ter­
rorised• or even overawed, and he is bound to be comfor­
ted by the fact that the requirement could never be that 
he achieves single-handedly, or cleans the Augean stables 
unai.dedly, but rather with the assistance, initiative and 
co-operation of all members of the Bench - of whatever 
level· - and Bar, and indeed all who are engaged in the 
fundamental task of the administration of justice and 
the effectuation and maintenance of law and order, and 
the vindication and enforcement of constitutional rights. 

The President of the Bar Association was at pains to 
point out that many of the problems that the new Chief 
Justice will face - as his predecessors have faced - are 
"societal" problems, problems that inhere in a society in 
a state of development, of transition and even in a state 
of crisis. Much of what has just been said may be cate­
gorised as cliche or truism, but it has never been truer 
that the part cannot be greater than the whole, and that 
only combined action by the relevant authorities, func­
tionaries and others of their ilk, tending to get hold of 
i·--di�enous difficulties by the scruffs of their necks can 
modify or bring success to long-standing problems, pav­
ing the way for systematic resolution and progress. 
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The Honourable Justice George has come up in a 
manner of speaking, the hard way, He has been privat.e 
practitioner, Legal Adviser, State (formerly Crown) Coun­
sel, Magistrate, Registrar, High Court Judge and more 
recently Justice of Appeal. This adds up to a wealth of 
experience. As a student and scholar of the law he mer� 
its the highest esteem, and we look forward to decisions by 
him as Chief Justice and an ex-officio member of the 
Court of Appeal that are redolent of eminence and en1-
dition,in his best personal tradition and that of the perti­
nent tribunals. To all this he will add the approachabil­
ity for which he has become well-known, and the robust 
judicial aggressiveness which, at its best, may indicate 
that he does not suffer fools gladly. 

In circumstances and times of commendation and 
congratulation such as this, it is prudent not to over­
concentrate on the achiever to the exclusion of his (her) 
forebears. Mr. George ascends the Chief Justiceship 

from 6 background of humility, and has acceeded to the 
top by the ambitions of his antecedents and his own com­
mitment and exertions. 

He belongs to the grass-roots breed of our Guyanese 
and Caribbean evolution and revolution who has grasped 
with both hands the historical opportunities to rise tall 
above the surrounting shrubbery. 

Like other departments of State the judiciary is bur­
geoning with this bre,a.�. 

There are more where those of this breed came from, 
but we cannot let them get away from us in the migra­
tion stampede that is becoming more and more discon­
certing. 

II. CONTROVERSIAL LECTURE BY 
CHANCELLOR CRANE 

The point about the second lecture in the Guyana 
Bar Association series is that only a handful of readers -
professional and lay - have had the opportunity of see­
ing, or reading, let alone st�dying, it in context. The topic 
was "The Functions of the Courts in Contemporary Guy­
ana", and was delivered by the Chancellor of the Judici­
ary, the Honourable Victor Emmanuel Crane, O.R., 
C.C.H., LL.B. 

The expletive, "controversial", tends to be tacked, in 
these situations, to expressions of opinion which vary 
from some predetermined or accustomed norm, and with 
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.. which persons or groups of persons, professional, or non• 
_ professional are unfamiliar. Not many people, after air 

. (or perhaps one should say, swimmers) like swimming 
against the tide. But in a strictly metaphorical sense, 

· .. swimming against the tide is the very raison d'etre of 
. ange. Properly marshalled, the propounding of unfam­

liar, but relevant opinions is a manifestation of courage. 
Evei;i if considered wrong by some, the criteria are hon· 
esty and an applicable intellectuality. 

It· is against this backdrop that the lecture by the 
Chancellor must be judged. Ho�ever, it is essential that 
th�_speech in its entirety is read in order that fair criti· 
cism may be levelled and valid views formed. It is regret­
ted, therefore, that Mr. Crane's speech cannot, for reasons 
of �pace, be published verbatim in this issue. 

• As a lecture it cannot be faulted for its relevancy, its 
r�g�, or the arguments it is bound (or ought) to gener­
ate .. The Chancellor was dealing with a difficult subject 
in �ficult times. These are times of transition, of 
strange phraseology, of imprecise nomenclature, of ideo­
logical ambiguity and political dominance· (a word other 
than dominance has been studiously avoided) . Mr. Crane's 
address was directed mainly to lawyers, but the non-legal 
public are equal consumers. Mostly, matters of law and 
of politics are quintessentially the concern of the public. 

The H.'onourable Chancellor quoted ( or referred) pro­
fusely and importantly from the new Constitution which 
is the primal law of the land, and in this connection he 
could hardly escape the frequent use of the stibstantives 
and epithets, "socialism" and "socialist". These are still 
words that put the backs of lawyers, and non-lawyers 
alike, up. Lawyers, paradoxically, are the most tradition­
al and conventional of professional persons. 

Much of what is said is unexceptionable, but the pu· 
ristic and the unpuristic alike will be perplexed by what 
are apparent contradictions, and if there is one. organ of 

. the State that needs to know what it is about, it is the 
. Judiciary. After all, the Chancellor himself, quoting Bri­

tain's Lord Denning, said, (on p. 12 of his typescript, "We 
regard the judges as standing between the individual and 
the state, protecting the individual from any freedom 

. which is not justified by law". 
Earlier, the Chancellor had said, "A judge must al­

ways have the courage of his convictions irrespective of 
whether he is right or wrong in what he decides. It-some­

. times requires a great deal of courage .to give judgement 
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in some criminal cases involving the public interest, and . 
in civil cases between the State and the subject, involv­
ing the liability of the State in regard to tl}e rights and 
interests of the citizen, also in cases involving the invoca­
tion by the Court of its control and jurisdiction over the 
Executive in the exercise of ministerial or statutory pow­
ers or functions .. . " (What, if one may ask, are the facts 
before the court, what ate the law, and the applicable 
rule� qf evi�en_ce?) The. Chancellor goes on, "unlike its 
cou11-ter}?at� in ;England, the Judiciary · is a constitution� 
arm . of _S�ate apparatus and is guided in the discharge · 
of its functions by the principles and bases of the ·politi-­
cal and socio-.economic system of 'The Organic Law'. ". ·· 

The learned Chancellor continued, ''There is no long­
er. any theory as there is in England, about a ju�ge in a 
co-operative socialist State 'standing between the State 
and the citizen' because, under socialism, ·it cannot be 
envisaged that_ the State and the citizen can never be in 
COI).flict; they ought n_ever to be if they are pursuing the 
same. goals towards socialist democracy and co-operation -
. . .  ". Really t 

Students, and lawyers, academic. and profess��>nal, 
will find the comments of the Chancellor on case law and 

: the .. do'ctrfoe of precedent as they_ r�la�e to Guyanese and 
Commonwealth Caribbean and other Com.monwe·alth 
jurtsd.ictions . interesting; more than that, wor�hy of the 
most infinitesimal scrutiny . . There is much that the-pro­
fession • and even members or th,e Judiciary: . other than 
the Chancellor will agree with, and much with which they 
will almost ce;rtainly disagree. Moreover, there may be 
· much that they do not even understand. The address 
was, without d�ubt, a scholarly one. References on p. 10 
to Uerodotus, The Greeks, Shakespeare, qoethe, Chekho · 
and Moliere, to Dickens, and Gilbert and Sullivan are 
highly. meritorious. 

. . But in its content; spectrums and equivoc�tions, the 
Chancellor's address needs to be debated. The Bar Asso-

.. -elation .along with academic lawyers and other qualified 
• .persons ought to undertake this exerci�. 

The question, among other· questions, of how inde­
pendent can be the Judiciary in a "socialist" society is of 
more than passing importance. 

C.W.H. 
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A Proble1n in lmn1ovahle Property in 
Guyana - Tbe Application of 

Roman Dutch Law 

By DAVID DE CAIRES 

If a wife has contributed to the purchase of a proper­
ty. title to which is in the name of her husband, does she 
have an interest in that property recognised by law which 
she can assert against a mortgagee who has taken a mort­
gage on the property from the husband as security for a 
loan t,o him? The answer to this question depends on 
whether equitable interests in land exist in Guyana and ! 

if so, whether the wife would lose her rights if she failed 
to oppose the mortgage. 

When the Civil Law Ordinance was passed in 1916 to in­
troduce the English common law, it was stated that all 
questions relating to immovable property should be con­
strued and enforced according to the principles of th£: 
common law of England applicable to personal property 
but the law relating to mortgages and oppositions was 
retained as well as the existing system of conveyancing. 
It was ale<> stated that land may only be held in full 
ownership. I will start by considering the relevant provis­
ions of the Civil Law Ordinance in some detail and will 
give my irtterpretation of them. I will then refer to the 
�ase law. Finally, I will give my opinion on the present 
state of the law. 

Though the Civil Law Ordinance (now Act) was pass­
ed 64 years ago it is no exaggeration to say that the judi­
ciary as a whole and the legal profession have never really 
come to terms with it. Lawyers trained in the English law 
have naturally not been keen to confront another syst.em 
with which they are not familiar and there has been a 
tendency, on some occasions, to apply English law willy 
nilly, despite the provisions of the Act. The tendency does 
not decrease as time passes. But for Dr. Ramsahoye's book 
"The Development of Land law in British Guiana" pub­
lished in 1966 the plight of practitioners today would be 
severe indeed if not hopeless. 

ARTICLES OF CAPITULATION 

Up to 1916 Roman Dutch Law applied in British Gui• 
ana as a result of the provision in the Articles of Capitu­
lation in 1803, that "the laws and wages of the Colony 
shall remain in force and be respected" and as a result of 
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the rule of constitutional law laid down by Chief Justice 
Ma.nsfield in Campbell v Hall ( 1774) 1 Cowper 204. 
Though there was some doubt in legal circles about the 
capacity to change the legal system without the approval 
of the Dutch because of the treaty obligations, the pres­
sw�es created by the difficulties faced by lawyers trained in 
the English legal system in administering another system 
were such that in 1916 the Civil Law of British Guiana Or­
dinance was passed to "codify certain portions of the Rom­
an Dutch Law of the Colony and in other matters to substi­
tute the English Common Law and Principles of Equity, 
along with certain English Statutory Provisions for the 
Roman Dutch Law." 

Section 2, 3 and 12 (now 11)  of that Ordinance are 
ref erred to.* 

Section E-� of the Trustee Act 1893 was next referred 
to *  

As indicated above, I will attempt to interpret those 
provisions without reference to the decided cases. I will 
then consider the main cases chronologically. Though thi& 
approach is unusual I believe it is justified by the incon­
sjstency that exists in the decisions. An attempt to view 
the act unencumbered by these decisions, so to speak, may 
give us some prospective with which to approach tht 
cases. 

ORDINANCE 

The Ordinance enacts:-
a) That the law relating to fideicommissa, �i;usts, mov­

able and immovable property shall cease tQ be Roman 
Dutch Law.,. .. 

b) That the common law of the colony shall be the com­
mon law of England at that date including "the doc­
trines of equity." 

c) That the English common law of real property shall 
not apply to immovable property in Guyana' and all 
questions relating thereto shall be determined accordh 
ing to the principles of the common law of England 
applicable to personal property provided that immov­
able property may be held in full ownership which 
shall be the only ownership recognised by the com­
mon law and the title to property shall not vest in 
any purchaser or other transferee unless and until 
the transfer has been registered in accordance with 
any Ordinance or Rules now or hereafter dealing with 
such registration. 
The first comment that may be made is that there 
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was-never a Roman Dutch Law of trusts properly so called. 
See, for example, Morice on "English and Roman Dutch 
Law" 5th., edition pp. 324 ff. for the diffE:rence ·between · 
the trust and \he fideicommissum which was the nearest 
comparable institution known to the Roman Dutch Law. 
It is true, however, that before 1917 certain aspects cf 
the law of trusts had been accepted into our law by judi­
cial decision. Not surprisingly, Judges trained in the 
English law had begun to introduce and use English equit­
able concepts. Dr. Ramsahoye gives a description of this 
process in his book at pp 275 ff. Yet as late as 1920 Dalton 
CJ, the Judge that was most familiar with the Ordinance, 
the Roman Dutch Law and the problems of the transition · 
(see his well known book "The Civil Law of British Gui­
ana")- could make the following statement in re Young : 
in re French 1920 LRBG p 133 at p. 135 : 

"There is no justification for the inference that the 
English law of trusts has, either here, prior to Janu­
ary 1st, 1917, or anywhere else where Roman Dutch 
Law is the common law, in any way been gr�fted on . 
to Roman Dutch Law, see McDonald's Trustees v. 
Estate Kemp ( 1914) C.P.D. 1084 and (1915) FT.D 
491." 

The Ordinance, therefore, starts with a .  questionable 
!:'ssumption when it states that the Roman Dutch Law of 
· - ,, c:;ts shall no longer apply. However, that is now only of 
� -ademic importance. What is important is whether the 
English law of trusts was effectively introduced 
by the Ordinance and to what extent it is . com­
patible with other provisions of the Ordinance 
and our Statute Law. On the face of . it, the law 
of trusts was clearly introduced. The doctrines of equity 
which were expressly applied by s. 3 (2) include the whole 
apparatus of trusts .which· was one of the main creations 
or developµients of the law of equity. In addition, the re­
cognition of equitable interests in property is also origin-
ally part of the doctrines of equity and not a part of the 
law of property as such though equitable interests are now 
clearly recognised by the law of Property Act 1925. Legal 
doubt still exists as to the nature of such interests -which 
started out as mere rights in personam but have gradua­
ted into a kind of hybrid position (see Snell's Principles 
of Equity 23rd., edition pp 26 ff.) . 

RAMSAHOYE 

Dr. Ramsahoye suggests in his book that the latter 
portion of subsection 3 (2) namely "and the Supreme 
Court shall administer the doctrines of equity in the same 



manner as the Elgh Court of Justice administers them" 
implies that only equitable remedies, as distinct from 
equitable rights were being considered as there would be 
no other reason for confining the administration of equit­
able doctrines to the Supreme Court. It would seem that 
this proposition cannot be sustained. In the first place, 
the basic objective of the Act was to introduce the Eng­
lish common law as a whole. Parts of that law e.g. criminal 
procedure and the iaws of evidence had been introduced 
piecemeal prior to 1917. The idea in 1916 was to tidy up 
and bring in the entire common law subject only to cer­
tain provisos concerning immovable property. In addition. 
Dr. Ramsahoye himself quotes an article of Professor Lee 
to the effect that "whenever the common law penetrates, 
it carries with it its younger sister equity along with the 
whole apparatus of trusts and the distinction of legal and 
equitable ownership, things utterly incomprehensible to 
the civilian mind." It may even · be, therefore, that the 
law of trusts as part of the doctrines of equity would have 
been brought in with introduction of English common 
law even without express reference to those doctrines. 

The real answer, though, is that the reference to the 
Supreme Court must be seen in the context of the Judi­
cature Act 1873 which had amalgamated all the Superior 
Courts in England (Queen's Bench, Exchequer, Common 
Pleas, Chancery - wh�ch became the High Court) and 
the Court of Appeal into one Supreme Court of Judicature 
which was directed to ac;lminister both law and equity. The 
inferior courts had no jurisdiction in equity except such as 
conferred by statute (see the County Courts Act 1934) . 
Similarly, our inferior courts have no jurisdiction in equity 
- see the Summary Jurisdiction (Petty Debt) Act Chap­
ter 7 :01 section /3 . Seen in that context, the legislature 
was merely attempting to equate the equity jurisdiction 
of our Supreme Court with that of the High Court in 
England. It was not limiting the application of the doc­
trines of equity. 

DOCTRINES OF EQUITY 

Do the "doctrines of equity" include statutory modi­
fications of equitable doctrine? Is Maraj v Bhuklal 1925 
LRBG p. 83 the equitable remedies of rectification and 
specific performance permitted by section 24 of the Judi­
cature Act 1873 were granted to the plaintiff. Dr. Ramsa­
hoye argues that this is only authority for the view that 
where an English statute relates to the actual adminis­
tration of equity it is applicable and is authority for noth­
ing more than that. He state� .at p 281 of his book "In 
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any event the variation of equitable doctrine by statute 
takes the variation out of the doctrines of equity into the 
category of statute law and for that reason the Civil Law 
Ordinance cannot apply to the variation. This argument 
is supported by the observations of Prof. Hanbury who 
has observed that "in the field of real property, the pro­
cess of fusion has been aided by the legislature, who have 
welded legal and equitable doctrines together into a body 
of statue law." The effect of the ommission to enact speci­
fic provisions in the English statutes is that these wou!d 
not generally apply. Indeed, there is no enactment in Brit­
ish Guiana similar to that in England providing that 
where the rules of law and the rules of equity are jn con­
flict, the rules of equity are to prevail." 

The issue is a complex one and must be decided, in 
the final analysis, by an interpretation of the wording of 
s. 3 (2) of our Act. However, it is not crucial to the prob­
lem here as equitable interests in land were clearly recog­
,.,ised by the courts in England before the Law of Property 
Act 1925 which "welded legal and equitable doctrines to­
gether into a body of statute law." 

It seems clear, therefore, that the doctrines of equity 
apply in Guyana. It can be noted here that the doctrine 
of implied for resulting trusts supplies to pure personalty 
as well as land ( see Snell p. 125 and Re Scottish Equi t­
able Life Assurance Societv 1902 1 Ch 282 and is not a 
doctrine of the English la ,v of real property but a 9-0� -
trine of Equity. It is therefore not excluded by s. 3 (3) of 
the Act. 

It is my opinion, however, that though becf1.use of th� 
application of the doctrines of equity equitable idterests 
in land can, prima facie, exist, they are incompatibl'e with 
certain other provisions of the Civil Law Ordinance and 
with the provisions of the Deeds Registry Ordinance and 
the system of conveyancing and land registration that 
has prevailed in Guyana prior to and since 1917 and 
should, therefore, in principle and based on a proper i.:1-
terpretation of the Civil Law Act not be recognised. Un­
fortunately, this view, as we shall see later, has not been 
upheld by the courts which have repeatedly recognised 
and enforced equitable interests in land. 

ROMAN DUTCH LAW 

Section 3 (4) of the Civil Law Ordinance stated that 
questions relating to immovable property shall be ad­
judged "as far as possible" according to the principles of 
the common law of England applicable to personal pro-
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perty provided that (a) immovable property may only be 
held in full ownership (b) the law and practice relating 
to conventional mortages and the right of opposition shall 
be the law pract.iee "now administered in those matters 
by the Supreme Court of British Guiana" i.e. Roman 
Dutch Law and (c) title shall not vest in any transferee 
until the transfer has been registered in accordance with 
Rny Ordinan�e or Rules now or hereafter dealing with 
:;uch registration. 

Prior to 1917 there had been a system of advertise­
ment and registration of title. "By a special law of the 
colony all mortgr.,:es, transports, conveyances or encum­
berances of real estate' must be registered at the secre­
tary's office in the colony, and previously advertised in 
the Official Gazette three times at stated intervals . . . . " 
(see Dalton's "Civil Law of British Guiana" p 16) . The 
Deeds Registry Ordinance was passed in 1919 to adopt, 
amend and reinforce that system. Sections 12, 17, 18, 22, 
28, 29 and 32 of that Ordinance are referred to.* 

The term "full ownership" is discussed by Professor 
Lee in his "Introduction to Roman Dutch Law" 5th., edi­
tion at pp. 121-2 (and see too Van Leeuwen's Roman 
Dutch Law Vol. 1 pp. 154-5) . He states that full owner­
ship means that one person has the right to possess, use 
and enjoy and alienate. If these rights are divided be­
tween more than one person, that is if any person has by 
contract or otherwise acquired any of these rights, the 
ownership is restricted. In English law, two kinds of own­
ership may co-exist concurrently namely legal and equit­
able ownership. 

Taken together, the concept of full ownership and the 
provisions of the Deeds Registry Ordinance, which rein­
forced the system of registration that previously existed 
suggest that equitable interests in land are incompatible 
with our system of title and conveyancing. The scheme of 
the Ordinance is seriously weakened if people holding un­
registered equitabJt interests can establish them against 
a mortgagee. 

I will now consider some of the decided cases in chron­
ological order and-will then offer a conclusion on the pre­
sent state of the law. In only a few of the decisions has 
there been any systematic attempt to construe the Civil 
Law Ordinance and English law has s©metimes been ap­
plied erroneously. One can sympathise with, if not excuse, 
the Judges. The Civil Law Ordir, .. ance is a flawed work 
torn between the desire to introduce the new law and to 
preserve existing rights. Many of its key provisions are 
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not clearly expressed. It has variously been described as 
"unprecedented" and "a singular legislative experiment' '. 

DRAFTSMEN 

The problem that faced the draftsmen, and which 
faces any conqueror, I suppose, is that certain types cf 

right in one system are unknown in the other and that 
the introduction of a <;ompletely new system creates prob­
lems of transition. On the other hand, the retention of 
the old system, as happened here for over a century, 
means that the new administrators, businessmen and 
judges are dealing with a system of 'law with which they 
are unfamiliar�nd which may not even be properly avail­
able in their own language. Small wonder if accretions 
from the new system creep in. When the transition lasts 
as long as it has here a kind of syncretic or hybrid system 
develops which is a lawyer's nightmare and tends to be 
:mprecise. On balance, one might surmise, it is always bet­
ter in the long run to do away completely with the old 
s ·�stem, after a transitional period, and to adopt a new 
s-::stem. That this was not done here with out land law is 
to be regretted and accounts for the present confusion. It 
1s no doubt partly due to the fact that the Roman Dutch 
system: of title and conveyancing was considered 
far simpler than the English system of land 
tenure and coveyancing and the mercantile com­
mun:lty had become accustomed to it. Nevertheless, 
it would have been infinitely superior if our own land 
law had been drafted if the English system had.been con­
sidered undesirable. The introduction of the English law 
of personal property and the continued engrafting of 
English concepts is anomalous and unsatisfactory. 

I will now refer to some of the case law on the sub­
ject. I have included quite a number of cases to give some 
idea of how the courts have approached the matter. I have 
also included a few pre 1917 cases obtained from Dr. Ram­
sahoye's book to give an indication of the way that Eng­
lish law had been fused with or imposed upon Roman­
Dutch law before the Civil Law Ordinance. 

PRE 1917 

Muller v Elliott Beawnont CJ and Beete J. 1864 LRBG 
OS II p. 238 

Execution had been levied on %, shares in land 
which had been bought by 50 subscribers but title in 
name of 3. These 3 tried to sell · remaining 113rd. One 
subscriber opposed on basis that holders of title were 
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. trustees for himself and others. Court upheld opposition . 
. .. As Dr� Ramsahoye points out, according to Roman Dutch 

Law the subscribers would have had, at most, a mere con-• 
tract with the h(i ders of title. Here we get the engrafting 
of trust concepts into our law 50 years before the Civil 
Law Act. 

Vanuvel v Clarkson Beaumont CJ, Crosby J. Bette J 1866 
-- unreported - see Minutes of Supreme Court March -
-December 1866 

Judges clearly indicated they would recognise equit­
able interests in land and used concepts like legal owner, 
equitable owner and bare trustee. 

Napoleon v Higgins 1867 - unreported - see Minutes of 
Supreme Court January - June 1867 

Title holder who acquired legal interest at execution 
sale under arrangement with subscribers deemed a trustee. 

Re: Estate of Douglas Ex Parte Antonio Frank (sub nom. 
GIP-LI-KING v Administrator General 1884 Gold.Dey ACJ 
and Northcote Ag. J - unreported 

Held that the effect of an agreement of sale was to 
vest in the purclJ,aser a beneficial interest in equity, the 
Vendor being a trustee for the purchaser. When vendor be­. came insolvent Administrator General ordered to pass 

. transport to purchaser. It appears that English authori­
ties were freely quoted. 

Re Andrews, Ex Parte The Attorney General 1901 Bovell 
A.C.J . ..;__ reported Official Gazette 28-9. 1901 p 73'7 

In direct contrast to foregoing decision the court held 
that a contract ·of sale conferred no more than the right 

· ·  to compel the Vendor to complete. This right continued 
· · if the Vendor became insolvent provided the rights of the 

Vendor's creditors are not interfered with. The Court re­
marked that the decision in re Douglas was based on the 
assumption that the law in the colony with respect to 
sales of land was the same as in England. It is interesting 
that within a span of 20 years two courts can display 
such· widely different .attitudes and awareness of the 
legal position. 

St. Kitts . v Massiah 1901 Lucie Smith J. LJ 30-121 1902 
A bought property from B, wife of C. B married to C 

by antenuptial contract and property purported to be 
gift by C t� B in consideration of marriage. C had bought 
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property from D but had not got transport. It was levied 
on for C8s debts. A opposed. The Judge concluded that 
the Plaintiff (A) who stood in the place of the co-defen­
dant's wife was entitled to oppose. 

Dalton comments on this decision: 
"It does not appear in this case if the court ever con­
sidered the fact that if A's title,was ever to be com­
pleted the title of the husband, C, must first be com­
pleted by transport. The \\�fe could not pass trans­
port to A until she had herseli l'eceived transport from 
her husband C who was him�lf to get transport. 
There is no doubt that on the transport from C to 
his wife being advertised opportu:11.ity would be given 
for claimants to enter opposition.,, 

Paraboo v Mc Neil 1913 LJ 30-12. 1913 
Court allowed opposition proceedings ��C?ainst holder 

of legal title who sought to convey land to SOll"eone other 
than previous purchaser. Equitable interest of :,urchaser 
recognised. 

Post 1917 

Gangzdia v Barracot 1919 Dalton J LRBG 1919 p 216 
All the decisions of Dalton J. display a full awareness 

of the Roman-Dutch inheritance and the Civil Law Act. 
If it were possible to isolate his decisions the position 
would be much clearer. In this case, he held that a pur­
chaser cannot oppose an execution sale at the instance of 
a judgement creditor of the defendant. Under the old R.D. 
law purchase of land not completed by transport did not 
stop a creditor levying. Civil Law Ordinance had not 
changed this. Section 3 (4) (c) provides that title shall 
not vest until transfer is registered. Rules in force for re­
cord of transfer by Registrar contained in part II Order II 
Rules of Court 1900. They are the ordinary transport rules 
in force under the common law when Persaud v Narvole 
& anor. L.J. 3.3.1903 and Junkie v Gangadin L.J. 4.11.1906 
were decided. Though the old common law had been abro­
gated it was still necessary for a sale to be completed by 
transport to defeat a creditor. 

Gillis & Ors. v Seequar 1920 Charles Major C.l. LRBG 
1920 p 35 

Held that "shareholders" in land could oppose execu­
tion sale. Case settled on appeal after coun�l for appel­
lant cited Gangadia v Barracot (page 8) and other cases. 
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Re Young in Re French 1920 Dalton A.C.J. LRBG 1920 
p 133 : 1: : / - lu! :: 

The Judge remarked, obiter, that though the term 
trustee is frequently used it is incorrect. "This is no justi­
fication for the inference that the English law of trusts 
has, either here, prior to 1917 or anywhere else where R.D. 
law is the common law in any way been grafted on to R.D. 
law. see Mc Donald's Trustee v Estate Kemp (1914) C.P.D. 
1084 and (1915) A.D. 491." 

Re Sampson - Ex Parte Official Receiver 1922 Dalton 
J. LRBG 1922 p 133 

The Judge held that a deposit of title deeds as securi­
tv for a loan don not create an equitable mortgage. This 
is incompatible with the Deeds Registry Act which Te­
quired registration of mortgages. Ire quoted de Villers CJ 
in Kellar's Trustee v Edmeades 3. S.C. 25 and refers to 
the difference between the English law of real property 
and R.D. law and points out that to follow English law 
"would be repugnant to the general policy of the law 
which, for the information and protection of creditors re­
quires that a deed creating any real right, whether pro­
prietary or hypothecary, in respect of land shall be execu­
ted coram lege loci, and which regards registration in the 
case of immovables as an equivalent for delivery in the 
case of movables." The Judge points out in his decision 
that he was involved in the drafting of the Deeds Registry 
Ordinance and a proposal for creation of equitable mort­
gages by deposit of title deeds was expressly rejected. 

Resaul Maraj v Bhuklal 1925 Barkeley Ag. C.J. LRBG 1925 
p 83 

Held that the provisions of section 24 of the Judica­
ture Act which enable Judges to grant "all such remedies 
whatsoever as any of the parties thereto may appear to be 
entitled to in respect of any and every legal or equitable 
claim . . . .  so that, as far as possible, all matters in con-
troversy . . . .  may be determined . . . .  " have been adopted 
by S. 3 (2) of the Civil Law Ordinance as part of the doc­
trines of equity and Court has power to decree specific 
performance of a written contract with a parol variation. 
See comments on this decision in the foregoing text. 
Parikhan Rai v La Penitence Estates Co. 1926 Appeal Court 
Furness CJ, de Freitas CJ, Walton acting CJ, LRBG 1926 
p 142 

Covenant in transport binding proprietor A to pav 
dra1nage charges. A sold to C but did not pass transport,. 
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Held "proprietor" means owner by transport - refers to 
Van de Spuy v Maddison 1877 Buch 97 "and other South 
African cases.'' 

Obermuller v Obermuller 1927 Douglas J. LRBG 1927 p 7 1  
Defendant held to be trustee of land for plaintiff. 

Judge states that ideas derived from the English law of 
trusts have by practice and judicial decisions been eng-raf­
ted in R.D. law. The Doctrines of equity can be anplied to 
tt"ansactions relating to immovable nronertv. Limitation 
period does not apply to an action to re<-·over land from 
a trustee under an express trustt mav be bar in construc­
tive trust. Trustee cannot rely on s. 3 (4) (e) of Civil Law 
Act - absence of writing. 

Khan v Maraj 1930 Savary J. LRBG 1930 p 9 
Held that a person in passession of land for 12 years 

r1.oes not lose his rights if he fails to oppoc;e a transport 
of which he does not have actual notice. Jude;e refers to 
decision in 1882 of Chalmers CJ in petition of Van Kinshot 
who adopted passages from Van Leeuwan, Matthaeus and 
Burge. Burge's Commentaries on Colonial and Foreifm 
law Volume II p 581 states : There are some cases in which 
the right is preserved notwithstanding there has been no 
opposition in the sale interµosed. Thus it need not be in­
terposed where the right of the third person is manifest. 
in oculis omnium incurrit ; or if the rie;ht be established 
bv the general law and known to attach to the propert.y. 
Neither can the omission to make his opposition preiudice 
the person who is in actual possession of the property on 
his own behalf." 

Mangru v Kalla 1936 de Freitas J (Ag) LRBG 1931-7 p 41/ 
Judge said: 
1) . No transfer of land unless perfected by transport 
2) Doctrines of equity apply subject to sections 12 and 

21  of Deeds Registry Ordinance which retain old law. 
3) Purchaser who abandoned opposition to execution 

sale cannot seek injunction. 
4) Executor assented to devise when he advertised trans­

port to two beneficiaries. Even if he had not assented 
he would be holding property on trust for himself 
and other beneficiary and his half could be. levied on. 

Coltress v Coltress 1937 Verity J. LRBG 1931-7 p 523 
Judge held that a wife held property on trust for her 

husband and ordered her to transport it to him. It is 
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worth quoting in full his discussion of the legal posi­
tion which illustrates clearly the nebulous and ambivalent 
attitude of the courts in accepting practices which appear 
to be oontrary to the law on the basis that they are preva­
lent. 

British Colonial Film Exchange Ltd. v S.S. de Freitas 1938 
Verity J. LRBG 1938 p 33 

E�ld that the doctrines of equity apply here in so far 
as they do not operate to make effective Engli,sh law of 
real pr�perty or any incident attached exclusively to land 
tenure or to estates in land in England, such as the crea­
tion of eouitable estates in land. Therefore relief from for­
feiture of lease could be granted. Equitity acts in person­
am and does not proceed on a distinction between real and 
personal estate "as is sometimes erroneously supposed" -­
iw�e story of Equity. I would comment here that in my 
opinion. as indicated above, equitable interests are not, 
ol"iginally at least, part of the law of Engl,ish real property 
but are a creation of equity. The Judge seems not to have 
realised that in the Coltress case he had in fact enforced 
an equitable estate in land in favour of the husband. 

Madray v Sealey 1940 Camacho C.J. LRBG 1940 p 124 
Transport by owner of 1st. depth of 2nd depth of 

Crown Land which was owned by Crown did not . bind 
Crown. Crown was deemed to be in possession and did not 
have actual notice as advertisement did not refer to 2'1d 
depth. It is not clear whether Crown would have been hel r1 
to have had notice if advertisement referred to 2nd depth 
even if there was no evidence of actual notice. 

f·oo1manan v Surichery 1942 Duke J. (ag) LRBG 1942 
p 280 

Court upheld onposition by cestui que trust to con­
,·evance of property bought for him. The full title confer­
red. by S. 21 Deeds Registry Ordinance does not extin(?Uish 
trusts which exist but enures for cestui que trust. When 
Roman Dutch Law was the common law here the designa­
tion of trustees was familiar in legal practice here. Proviso 
(d) to s. 3 of the Civil Law Ordinance requiring writing 
does not apply where cestui que trust has been in posses­
sion of land from inception of trust. Laches inapplicable 
where !)erson in possession. 

This judicial definition of "full" ownership seems to 
ignore the definitions given by Lee and others and to be 
unacceptable. No authorities are quoted, the Judge mere­
ly makes a bare statement which is in conflict with the 
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text books. It is worth noting that this was an implied 
not an express trust. 

Even if express trusts are recognised because of the 
application of equitable principles, should an implied trust 
be recognised in the light of our Ordinance? 

Khan v Nisa and Rahaman 1946 Duke J. (ag.) LRBG 1946 
p 146 ·-

Declaration of Trust made in favour of plaintiff 
against' defendant though no written document. · 

Greenhea.rt Producers Ltd. v Sutton t951 Worley C.J 
LRBG 1951 p 72 

Plaintiff claimed declaration that it was beneficial 
owner of licence and permission to cut wood owned bv 
Sutton and sold to plaintiff but net transferred in accord­
ance with Crown Lands Reg. 2nd defendary.t had levied. 
Held title had not vested in plaintiff until transfer passed. 
English common law and equity apply unless prevented 
by statute law of Guyana as in this case. Therefore, levy 
could proceed and case dismissed. 

lshriprasad v Jaika.ran 1951 Ward J. LRBG 1951 p 8ft 
In the worst example of its tvoe. the judge refened 

entirely to En�lish authorities and held that an option to 
purchase land given in a lease confers on the lease a1 t 

equitable interest in the land. He further held that su�h 
an interest does not run with the land and. on the evi­
dence, there was no valid exercise of the option. 

There was no reference to R.D. law though Mr. S.L. 
Van B. Stafford appeared for the plaintiff. 

Bacchus v Sobers 1952 Stoby J. LRBG 1952 p 132 
Plaintiff bought property in name of lady friend. No 

presumption of advancement. Judge held there was a re­
sulting trust for the plaintiff though no writing and 
though we do not have the equivalent of S. 8 of the statute 
of Frauds. 

Dalton states at p 22 of his book that our proviso (e) 
to s. 3 ( 4) adapts the Statute of Frauds which he sets ou� . 
in full including S. 8. I do not believe this is correct and 
proviso (e) must be interpreted on its own merits. It is 
interesting to note that in England the position was made 
quite clear by section 8 that writing was not needed in 
the case of implied trusts. If we think for a minute this 
has to be so as by definition there can never be any writ•· 
ing. Our proviso (e) certainly does not bring out this dis ­
tinction. Stoby J. did not accept that our proviso had · ef-

20 



fectively adapted S. 8 but held nevertheless jat wri�g 
was not necessary. · I · 

• 
I 

Seeram Singh v Darian Singh 1955 Phillips J. tRBG 1955 
}} 62 

Judge held plaintiff had "equitable intere�t" in land 
as tenant at will which had been determined by implica-
tion. He therefore had no right to oppose. · 

l\'ladray v Cameron 1956 West Indies Court: of Appeal 
LRBG 1956 p 8 · · 

Court held that T deceased held 2 roods in trust for 
. plaintiff and plaintiff could oppose sale by executor of T's 

estate. 

Simpson v Yhap 1960 Fraser J. LRBG 1960 p 326 
. The Judge held that for extinction of : possessory 

rights, person in possession must have had actual notice 
of conveyance. A mortgage in Guyana is not a convey­
ance as no property passes so the principle ofi actual no­
tice does not arise whE}re the land mortgageq is subject 
to a possessory interest, A mortgage does not affect the 
claims of a person with a possessory interest f even if he 
had notice ; but if such a person fails to oppose he might 
later be met with a plea of acquiescence. 

It is not entirely clear from the Judgemept whether 
the Judge would limit this reasoning only to persons hav­
ing a possessory interest in land or might havf been will­
ing to extend it to persons holding "equitabl

t
interests." 

Though a mortgage in Guyana is not a conve ance as in 
England (a lease with an equity of redemption neverthe-

· 1ess it can be opposed 3:nd it seems dangerous t hold that 
certain types of persons need not oppose even though 

· · they have actual notice. This is in conflict with other de­
cisions (not dealing with mortgages) . The Ju1�e cited no 

· authorities in support of his decision on this lint. 

:o:::: ::p: l::::e:::: :::e;ew:::iL:: ::: 

a wife who had contributed to the purchase o a property 
had an equitable interest in that property an could op­
pose a transport by her husband. The question of her in­
terest could be decided when raised in the proper way. 
The Appeal Court held that the opposition did not fail 
because the wife had not established the. quantum of her 
interest. 
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Dias v Cornette 1960 Date J. LRBG 1960 p 215 
C agreed to buy land from M. M became insolvent. 

Official Receiver sold to D. C agreed with D to vacate but 
did not do so for some time. D sued C for mesne profits. 
ll'eld that a purchaser of property prior to transport is 
not the equitable owner as in U.K. and his right could b;:; 
defeated by an execution creditor. s. 39 (5) of the Insol­
vency Act clearly supports this. It states "no contract 
for sale . . . . shall give preference unless completed hy 
transport." 
Kitty and Alexanderville Village Council v Vieira 1961 
Luckhoo CJ, LRBG 1961 p 88 

Judge held that restrictive convenants as such are 
not known to our law �ince they would constitute equit· 
able interests in land whereas only legal interests are re­
cognised; a condition in a transport not to carry on a 
business is a registered interest and by virtue of S. 23 ( 1 )  
of the Deeds Registry Ordinance is enforceable by those 
in whose favour the interest was registered against the 
transferee and those holding lessor interests under him. 
The conditions created reciprocal servitudes between indi­
vidual lot owners where certain conditions applied. 
Nisbet v Nisbet 1961 Unreported decision of Luckhoo CJ, 
referred to by Ramsahoye at p 282 note 45 

It seems that in that decision the deserted wife's 
right to occupy the matrimonial home was recognised sub 
suentio. Dr. Hamsahoye comments that this can only b,� 
a mere equity as it is not based on contract and is not 
capable ot being recognised as an equitable interest. 
Mc Garrell v Demerara Co. Ltd. 1962 Federal Supreme 
Court LRBG 1962 p 292 

Court held that �ovable property here is governed 
by the English common law of Chattels real. The Appe:1-
lants could only be co-owners by transport and there was 
no evidence of a trust, or of prescription. 

The Court give no good reason for applying the law 
of chattels real as distinct from the law of pure personai­
ity. This is indeed one of the problems created by the Civil 
Law Ordinance when it stated that the law of personal 
property shall apply. 

The present state of the law is, clearly, unsatisfac­
tory. Equitable interests have repeatedly been recognised 
and enforced in practice despite statements such as those 
of Luckhoo CJ in the Kitty and Alexanderville Village 
Council case as recently as 1961. If this issue ever comes 
to be decided by the Appeal Court there is a line of cases 
headed by the decisions of Dalton CJ that can be put for­
ward in support of the argument that implied trusts and 
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equitable interests in land are incompatible wit our sys ­
tem of ownersh1p and registration. On the other hand, 
there are many decisions which would enable I the Court 
to hold that the wife has an equitable interest tn the pro­
perty where she cont1ibuted part of the purchase price. 
It is hard to say which way the Court woulct; go if the 
case were fully argued but there is a real possibility that 
the equitable interest would be upheld on the basis of an 
argument similar to that of Douglas J. in the (j)bermuller 
case that ideas derived from the English law of trusts 
have by practice and judicial decisions been e�grafted on 
to our land law. 

Assuming, therefore, that the equitable int�rest would 
be upheld, could a wife, if she did not oppose a mortgage 
by her husband, later establish her 1ights against a mort­
gagee or oppose an execution sale at the instance of the 
mortgagee? If the wife knew of the mortgage and did not 
oppose, it seems she will be deprived of her rights as 
against the mortgagee, though not against her husband. 
It may be possible to distinguish between oppositions to 
transports and oppositions to mortgages as F�aser J. did 
in Simpson v Yhap. It is true he was dealing there speci­
fically with a person who had a possessory interest and 
did not oppose. Yet it is also true, as the Judge pointed 
out, that in Guyana a mortgage is not a conveyance in 
the normal sense in that no property passes atj.d it is pos­
sible that a case could be made for distinguisbipg the law 
of opposition to mortgages from that of opposition to 
transports. However, I will not examine that in detail 
here as even if that were so, as Fraser J. �self recog 
nised, the person who failed to oppose despi� I actual no 
tice could later be met with a plea of acquiescence, or 
possibly estoppel. 

The position is more difficult where the "file did not 
have actual notice. I have found no authority t

fr
the effect 

that the advertisement in itself is constructive notice and 
it is submitted that the English equitable doct ·ne of con• 
structive notice cannot apply here in oppositi I n proceed• 
ings in the light of the retention of the old Ro�an-Dutch 
law of opposition. Accordingly, on the strength; of Madray 
v Sealey, it would seen that her rights would be preserved. 
Could she, then, oppose an execution sale at the instance 
of the mortgage or seek a declaration of owneifship which 
would bind the mortgagee? It seems t.o me that she 
could not. In the first place, let us consider �riefly the 
nature of the local mortgage. "Under the Roman•Dutch 
law a mortgagee had no legal dominium over the proper­
ty charged to �cure the obli�ation although �� had a ius 
in rem (Ramsahoye p 237) . It 1s clear that mortgagees have 
always enjoyed a right of preference in respect of their 
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· capital and interest. Dr. Ramsahoye records that the 
Court of Justice of Demerara and Essequibo decided in 
1766 that mortgages are preferent claims and the princi­
ples of preference are enshrined in the provisions of the 
Deeds Registry dealing with execution sales and in the 
Insolvency Act. 

It is true in equity the basic rule is that estates and 
interests rank according to the order of creation. The 
wife's right was created before that of the mortgagee. 
However, the wife's right is an equitable interest whereas 
the mortgagee has a legal interest. In Cave v Cave ( 1880) 
15 Ch D 639 a trustee used trust funds to buy land in 
breach of trust and took the conveyance in his brother's 
name. The brother created a legal mortgage in fav.our of 
A and an equitable mortgage in favour of B. Neither A 
nor B knew of the trust. It was held that A's legal mort-· 
gage had priority over the equitable mortgage. Similarly, 
if equitable principles were applied here the legal mort­
gage should have priority over the equitable interest of 
the wife. 

However, as the old Roman-Dutch law of mortgages 
has been expressly retained this would seen to leave no 
room for the intrusion of equitable principles. The up­
holding of the equitable interest of a wife against a mort­
gagee would, in effect, upset the settled expectations of 
preference and security that have prevailed in. the com­
munity for over 200 years. It would represent a radical 
weakening of the Roman-Dutch concept of the mortgage 
and its advertisement and passing before a Judge or Re­
gistrar and I believe a local court would hold that it 
would be incompatible with our system of mortgages to 
allow an equitable interest to be upheld in priority to a 
mortgage. The wife would, of course, retain any rights 
she may have against her husband. 

It is my opinion, therefore, that even if the courts 
are willing to recognise the equitable interest of the wife, 
mortgages would be protected from any claim by a wife 
to an equitable interest in the property mortgaged of 

, which they had no notice at the time of the mortgage. 
· Are they under a duty to enquire about the existence of 

such interests? I would submit, once again, that as the 
old Roman-Dutch law of mortgages has beeu retained 
equitable doctrines have no place and the mortgagee is 
entitled to rely on the mortgagor's title or transport and 
is under no duty to go behind it looking for eqµitable in­
terests. 

•The writer had set out the sections in full, but due to pre.;;-
sure of space, the Editor, with regre�, has had to delete them. 

tMr. De Caires has practised as a. Solicitor for over 20 years.. 
ED. 
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Excerpts of Address on 
Law Refro1n in Guyana 

BY 

DR. THE HON. M. SHAHABUDDEEN 
TO THE 

GUYANA BAR ASSOCIATION ON 21.9.81 

· "Law reform is concerned with the nrocesses whe""Pbv 
the law on a given subject is measured for tts· suitability 
t.o currrent needs on society and is amended and other­
wise modified so as t.o bring it in conformity with those 
needs.1 

Lying at the root of law reform is the need for cha.nae. 
As  professor O.R. Marshall, one of our foremost Wed ,.,,_ 
dian jurists, says " . . . change is not merely· to _be t,olera• 
ted but is essential for the continuance of progress.''! 
Various· factors activate change in law. John Farrar puts 
them this way :s 

In the words of -Pound. law must be stable ·and vet it 
cannot stand still.4 The principle forces in soctetv 
which activate change vary from time to time tn ·na­
ture and effect but in modem society there are eov­
ernment and the political parties; public opinion 
stimulated by the mass media; pressure grouns of 
differing size· and influence; the permanent offlctals 
in the government departments: the more forwa,.tl 
looking members of the practising and academic le­
gal professions and Iastlv the official law reform 
bodies. Ranged �ainst these are' forces which have 
also varied. In 1952 Professor Goodhart5 identified 
them mainly as particular attitudes of mihd shared 
by lawyers and laymen alike: natural conservatism 
and fear of change: the claim that a particUlar chane-e 
is contrarv to the soirit and traditions of the law: lack 
of knowledge of what can be done and then, lastly, 
lack of adequate machinery. 

------------------· - -
Indeed, there is a view that Ja-w reform should be concerned not merely with m� 
ifytng the law in response to changlnJ! social needs but also with bein� "an tnttta­
tor and innovator of social chanP-e, even where public opinion is not vocal Md Sn 
some cases where it mA:v even he oppoiieti to sum reforms ... See· C.-A Kelstek, 
The Machinery or Law Reform, mimeo, 1978, para. 6 .  

2 .  0 .  R. Marshall, The Law Commissions ( 1967) 20 Cur. Leg. ,  Pl'ob9. , ·84, at p ;  GS.  

8. J. H. Farrar, Law Reform and the Law Commission, 1974, p. 2. 
4. , New Paths of the Law, p. 1. 13 . 

5 .  Law Reform - address to the Holdsworth Club, pp . 9 et seq. 

25 



These then are some of the opposing forces out or 
which change comes, and with change, the need for law 
reform. 

Law reform includes codification. Codification must 
of course be distinguished fron:i compilation of existing 
statutory materials collected, edited and placed in some 
systematic sequence or order. This is the business of a 
law revision commission. Codification. bv contrast. seeks 
to analyse the great mass of materials scattered on any 
given subject either wholly in judge-made law or wholly 
in statute law or partly in judge-made law and partly in 
Rtatute law. t,o deduce from this material precise princi­
ples, and to make these accessible to all concerned by 
!:'_4-q_t.ine- them systematically, with or without some mea• 
r-;nre of reform, but always with certaintv and clarity . 1 

. .  

r.odtfication is likely to become increasingly imoortant -­
:n the absence of .it we may all one day die under the ac­
:-··�ulating weight of our law books. 

Examples of codification are furnished by transla­._tn� into legislation of the digest.c; by chalmers of the law 
of bills of exchange, sale of goods and marine insurance. 
and of the digest by Sir Frederick Pollock of 'the law of 
"'q.rtnership.2 The first. nroirramme of the EngUsh La1t1 
Commission established in 1965 included a plan to codify 
the law of contract, parts of the "basic law" of landlord 
and tenant, and the family law . 3 

_For completen�ss it may be useful to attempt a 
distinction between law reform and law revision. Law 
revision is concerned with the processes whereby we con• 
solidate living legislation on a given subject which mav 
have become fragmented and disjointed by ad hoc amend­
ments passed in the course of years. This is done for the 
convenience of the legal profession. administrators and the 
general public, the idea of course being- to save readers 
the inconvenience of having to piece out the current stat,e 
of legislation on a particular subject from scrutiny and 
comparison of what may often turn out to be a wholci 
legislative jig-saw, the parts of which are to be found 
scattered in the labyrinthine pages of the statute book 
from year to year. Consolidation is far from being as me­
chanical as it may sound . 1 Certainly, the need for it is 

- -· · - _ .. ,.._ - ·  - ·  ----
1. Dennis Lloyd, Codityfng F.nglish Law. ( 1949 ) 2 Cur. Le«.  Prohs. 155, at p. 159, and 

H. R. Hahlo, Codtfyin,;- the Com111.on Law 0975) 38 M . L . R .  23, at p. 28 . 
a. Cecil Carr-. The Mechanics of Law-Making ( 1951) 4 Cur. Leg. Probs. 122, at p .  135 . 

3. (1965) 116 N.L.J .  230, and A .L .  Diamond, Codification of the Law of Contract 
(1968) 31 M.L . R .  361 . 

4, Farrar, op . cit. , p. 57 . 
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real, if we may judge by the anguish with which Mackin­
non L .  J .  once complained of the Rent and Mortgage In­
terest Restriction Acts 1920 to 1939 when he said : 

Ha vine- once more groped my way around that chaos 
of verbal darkness. I have come to the' conclusion, 
with all becoming diffidence, that the county court 
.1 udf!e was wrone- in this case. Mv diffidence is increa­
sed by finding that my brother Luxmoore has groped 
his way to the contrary conclusion . 1 

Sometimes the two expressions, namely, law revision 
"l """I N  1,;,'ITr ,.pf(\l'f""I . !=Ire conf11sed in use. M�. F.o.c. B'A.ms. 
S.C . .  who revised the current edition of Tlve Laws of Guv­
::ma.. has. for examnle. made the noint that the 1934 U."K. 
La,v Revision Committee· and the 1969 U.K . CriminR.1 
Le.w Revision Committee would certainly be reE?at"ded 
todav as embracine- functions of law reform . 2 But ner­
h �ns this is not difficult to understand. Almost inevfta.­
blv somP incidental law reform is undertaken in the 
rourse of law revision. 3 Likewise. law revision couM fnMY1 
n�rt of t.he· work of a Law R.eform Commission. He-re fn 
n-1wA.n R law revision was entrusted by the Law RevfRfon 
Act 1972 to a senarate Law Revision Commission. Jt11t 
whet.her or not the two functions are handled bv the 
same body, they remain different in essential nature. 

TJ,i� need for law reform machinery 
AW A A :+. C, .+ . ·► • ------

The second question concerns the need for some sne­
ri i:i T -�� 'l ,.M�,:-,.,,. tn f':1cilitate J-:i"tT, ,.eform. 'Why is specinl 
machinery thought to be needed ? 

'T'he need to keen the law adiusted to chan�nt? soehtl 
conditions is not a new one. It has existed in various de­
,.,.,•r.,,p� �t o;11l t.imflC:: h, t.hP COltrSP nf our historv. In nltia,. 

tJmes. both here and in Ene-land. it was fulfilled bast�a.11TT 
in two wavs. first. by iudicial law making, and. se<-.ond. 
h..,. stif ho" Jpo-i"l �t.ion. TTnfortunRt.eJv �o far as law refnn-n 
i c: concerned both methods suffer from certain limita­
tions. 

First, as to judicial law making. This method, which 

--------- ------- ·-- ·- ---
1. Wtnr'1Pqt.,.,.. C.riurt T,M . v . 'l\ff1Jpr ' 1044) K . B .  '734. cited by Gavin Drewry, Renton­

Anf'ther View f 1 "17r:;\ 1 2!> N.L.J .  663. 
2 .  F o . r.  u .... ,.;!'. V• w R,,.vfc:to11. Fir�• Law Conference o f  Trinidad and Tobaeo 23-

'!."/ July, 1973. Pcr•-of-Spain. Trinidad, p .  J .  • 

3 .  H . H .  Marsh�ll. Law Reform and Law Revision i n  the Commonwealth, Common. 
wealth Law Conference. Nigeria. 1981 , p '. 1 and 3 .  
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Sir.Leslie Scarman has -aptly described as "the artifice of 
the,lawyers�who. through the medium of the courts, make 
the rules,"1 suffers from the merited criticism that the 
changes which it effects, being retrospective in charact­
ter, _carry .unsettling consequences on vested rights and 
interests-. 2 Further the doctrine of stare decisis imposes 
ob\dous inhibitions. These two handicaps notwithstand­
ine:, the courts still· exercise some power to mould the 
common law - to the chan¢ng needs of society. 3 D.P-P. 
v. Shannon (1975) A.C. · 717, H. L. , and The State v. 
Sharma and Williams (1977) 25 W.I.R. 166. G.C.A .. sug · 
flest that some judges are prepared to be more adventur­
ous. than others. But however, that, may be� what really 
matters here is -that, as it has been remarked, the "courts 
M(\ not- see it as their function to mould statute-law or tc 
Q��-nt . ft . to our changinir society,"4 such iudicial creativ­
it.v5 as may be ventured in respect of interpretation of 
statutes. being, however activist. too limited to serve as a 
mechanism . of _ basic . or systematic reform. r-·· 

Paradoxically, notwithstanding the seeminglv fixed 
nature' of-the written code of law, such as the code Civil 
of Napoleon, it may. well be that under it a civil law judge, 
in exercise of the in.ternreta.tive facultv. has in somP. re­
snects a power of .developinf,?." the law to meet new situa­
tions which mav . be somewhat larrrer t.ba.n t.hat of hhs 
common law brother. Article 4 of the Code CivU, r or ex­
ample, prohibits a iudge from refusing to decide a case 
"on the pretext of the silence, obscuritv or insufficiency 
of the Code." Speaking even more positivelv. article 1 of 
the Swiss Code of 1907 provides that, in the absence of 
an applicable rule of law or custom, the judge shall decide 
the case in accordance with such rules as he would have 
established if he were required to l�slate to meet the 
case.6 

DENNING · AND SIMONDS 
... 

: ,with that we may well compare the more austP.re 
oosition in Ene:lish J�w as illustrated in Ma�01· $1lld St. iw�1. 
lons'Rural District Council v. Newport Corporation (1952) 

J .  Sir Leslie Scarman,. English La w - Th e New Dimf'nsion. 1974, p .  6 .  
2. See, for example, the powerful dis�entin� opinion of Black .T . in Hole v. Ritten­

house 0885 1 �,; Pa. 4'!1 . :-,+ !:02, 1•eferrcd to by R . E .  l\le�gary, A .  Second :"!".!scel­
Jany.at-Law, 1973, at ;,. 14 1 . 

3. See Persaud v PlantaUon ''ersailles and Sch(lon Ord J .td  ( 1971 \ 17 W .I. R. .107. 
· G.C;A , and M .  Shahabuddee.-:i, T'1e Legal System of Guyana. 19�.-1. pp . l!37 ff. 

4. A.L.  Diamond, Codification of the L:i.w of Contract. ( 1968 ) 31 M . L . R. 361 , at p .  
"981. 

s. For judicial creativity in statutory interpretation, see J .  A . G .  G-riffith.  The Poli­
•'tles: of:the Judiciary, 1977, chapter 8 .  

6 .  Dennis Lloyd, Codifying English Law, ( 1949) 2 Cur . Leg. Probs 155, a t  p .  162 . 
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A.C. 189, H.L. In the Court of Appeal Lord. Justice · Den- · 
ning ( as he then was) had dared, in the course of a dis­
senting opinion, to say : "We sit here to find out the inten-· 
sion of Farliament and of Ministers and to carry it out; and 
we do this better by filling in the gaps and making sense 
of the enactment than by opening it up to destructive 
analysis. ' In the shattering rejoinder from the House of 
Lords, Lord Chancellor Simonds ·considered this tanta­
mount to a statement that "what the legislature has not 
written, the court must write," and righteously denounc­
ed it as "a naked usurpation of the legislative function 
under the thin disguise of interpretation." Lord Denning, 
ever unrepentant, showed later signs of slipping back 
into his original sin in the Ministry of Housing and· Local 
Government v. Sharp ( 1970) 2 Q.B. 223, at p. 264. But 
there is little doubt that, with the possible exception of 
cases in which English law is affected by continental 
jurisprudence brought in by the Treaty of Rome,1 an 
avowed doctrine of interstitial judicial legislation, though 
favoured in some other jurisdictions, has not succeeded. 
in gaining acceptance in English law.2 In the result, the 
capacity of the courts to act as an informal law reform 
agency is likely to diminish with the passage of time.3 

So far as ad hoc legislation to meet law reform needs is 
concerned, reliance on this is at best uncertain. It is 
subject to preoccupations of the ordinary governmental 
and legislative machinery with matters of, immediate-pol­
icy concern and suffers the disadvantage of a lack of 
systematic approach. 

Given these limitations on the unassisted capacity 
of the courts and of Parliament to keep the law respon­
sive. to changing conditions, recognition not unnaturally 
came to be given to the need to identify some other agency 
which could promote the discharge of that function .on a 
systematic basis. 

Sir Francis Bacon saw this clearly as far back as the 

1 .  "But when we come t o  matters with a European element. tJie treaty is . like a.n.,·tn.. 
coming tide . It flows into the estuaries and up the .Ivers. It cannot,. be held 
back. Per Lord Denning in Bulmer Bollinger S .  A.  (1974) 2 All E.R: 1226, B.L . 
at p .  1231. 

2 .  See Douglas Payne. The Intention of the Legislature in the Interpretation ,>f Sta• 
tutes (1956) 9 Cur. Leg. Probs. 96, at pp. 102 ff. 

3.  See M.D. Kirby, Law Reform in the Commonwealth of Nat(ons, Commonwealth 
Law Conference, Nigeria, 1981, pp . 10-12. 
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1.  

3.  

end of the 16th century . 1 Much later the demand arose 
"for a continuing body to serve as a liaison between the 
courts and the legislature - to observe the operation of 
the judicial process and to make recommendations to the 
legislature whenever the need arises. "i 

It is sufficient to conclude this part with the general 
submission that, regardless of the particular shape which 
may be thought best in any given case, there is almost 
cerwn to be in every country of today's world a need in 
principle for some institutional agency to promote law 
reform other than the courts and the legislature. 

,Q- )( Q i f\l p · 37 't} ,, 
OTHER COMMITTEES 

Contrary to expectations the new committee never 
really functioned. Nevertheless, within recent times there 
have been other committees concerned with law reform. 

The Labour Code Commission established in 197-t 
completed its work in April this year.3 A report on land 
reform has just been submitted by the Kennard Commit­
tee. As many may know, there is at work at this time a 
Committee under the chairmanship of Justice Bernard en 
the status of women and children born out of wedlocl<. 

In many cases the reports of these various ad hoc 
committees were followed by implementing legislation . 
In some cases draft Bills were attached. Th.is was so, for 
example, in the case of the Report of the Common Law 
Commission 1914. Lawyers were almost always included 
as members of these committees. And they did good work. 

There seems to have been universal recognition, 
however, both here and in other territories, that however 
valuable ad hoc committees may be, they are incapable 
of keeping up with the pace of development in more mod­
ern times. It would seem that there is need to look for 
more suitable machinery . 

.J.H. Farrar, Law Reform and the Law Commission, l!li.J .  nt pp. 3-4 and Sir Willinm 
Holdsworth, A History of English Law, vol. 5. pp. 485 If. 
.J.W. MacDonald, The New York Law Revision Commission (1965) 28 M.L.n. I ,  
at p. 2.  

The Chancellor presumably had in mind similar decisions by the Lord Chancellor 
of England, but for significant di!!erences hetw�ei1 the responsibilities of the lwo 
offices see the references to ministerial respons1b1llt;v In the concludmg remarks, 
infra . 
For the Idea of the Commlssl<m see M. Shahabudcleen, Towards rndust.rial Justice 
111 Guyana, Gi!orgctown, 1974. 
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Possible law reform models 

My fifth question accordingly concerns possible mod-
els of law reform agencies. 

In the commonweal th there are over three dozen 
law reform agencies of one kind or another. The. Com­
monwealth Secretariat gives valuable services in coor� 
dina�ing their activit!es and particularly in facilitating 
exchange of information. In 1977 the Secretariat spon­
sored a useful conference of Commonwealth law reform 
agencies.1" 

·· 

After tracing law reform in the Commonwealth Car­
ibbean and more particularly in Trinidad . and Tobago, 
Barbados and Jamaica; the Attorney General · dealt 'with 
the English experience in this field, and underscored the 
importance of a permanent establishment, full . time· offic­
ers, and research. On the criteria for choice of a model, he 
said: "So we have before us the experience of ourselves and 
of other territories to be guided by, as well as a variety of 
law reform models from which to choose. In choosing a mo­
del we will need to consider a number of factors. Some of 
these concern size and manageability of the body, · com­
position and. qualification of members, whether · they 
should serve full-time or part-time; whether they Should 
include lay members; the extent to which members 
should be independent of the government of the day; 
staffing, including provision of services of experienced 
parliamentary counsel; mode of operation and subject 
areas of responsibility. I can only advert to relevant con­
siderations at this stage. I do not event pretend to notice 
all of them, much less essay an answer as to any particu­
lar model to which they point. All of this will be for •con­
sideration at the proper time. But we can now start. to 
think." 

Next he offered some general considerations indica­
tive of specific topics for future law reform. 

"On the civil side several branches present themselves. 
Family law, for example, will require attention �ore 

particularly in the light of the provisions of Chapter II 
of the Constitution relating to the position of women and 
children born out of weldock. Discrimb;lation is_ prohi­
bited against these categories. Are these provisions self­
executing so as to entitle such a child to share with his 
legitimate siblings on the intimacy of their father? Or 
would legislation have to be enacted ? If so, . what form 

1 .  Commonwealth Law Bulletin, (1977) vol . 3.  p .  711 . 
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s. 

should it take ? And how far back into the past should 
it reach ? 

Do :W.e •  need to review our matrimonial laws more 
particularly in respect of the permissible grounds for dis­
solving ·a marriage ? We may wish to consider the rele­
vance .of the. ·concept of a matrimonial offence as com­
pared · with the more modern concept of marriage break­
aown.' and ·the ·ideas of treating property on dissolution 
ot:maniages· in such" a way as to facilitate the economic 
r�adjustment of ,all concerned-. 

A·· related : aspect, with a slightly different import, 
has·to do :with··consent orders for maintenance payments 
on. dissolution - of marriages. l t is not often, I believe 
that· parties wlllingly_agree to substantial figures. Unless 
my. information is incorrect, I understand tnan in some 
cases-within recent times orders have been made by con­
sent. for payment of unusually large amounts, more par-• 
ticularly . in cases where the recipient is resident abroad. 
My_ understanding is that, after a while, there is a tend­
encyJor the parties to reunite abroad. Meanwhile a great 
deal of funds would have left the col.Ultry. In some coun­
tries ·fictitious . . marriages are a problem. It may . be that 
in: .ours there is a problem concerning fictitious divorces 
w..t·ang� for .p:-,irposes.having little to do with the sound­
De.84.0f .the. marriage. Interesting, but disturbing, if true. 

Do· we need .legislation along the lines of the English 
.1..une!·1tance · · (Fanuly_ Provision) Act 1938 restricting the 
freedom of a .parent to decline to provide for members of 
the: famlly_? . In this respect we may look even further 
afield, say, to; traditional Islamic . law,. under which only 
one-third of his assets of a person could be disposed of by 
wUl,1 the remainder devolving in �Y ev:ent on his legal 
heirs. A r 11 · ·  

The possible need for a special family court also pre­
sents itself for thought. The Canadian Law Reform Com· 
mission in its Report on Family Law has proposed the 
setting ;Up:· of a unified· family court so as ·'not only to 
avoid ... legal · fragmentation of family problems among 
several courts but also to provide .a single legal institu­
tion specifically designed to deal with the family as an 
org�c whole."2 

A�·A� Qadri, Islamic Jurisprudence in the Modern . World, Lahore, 2nd ed. 1973, . p  ""°• and J.  Schacht, A n  Introductllon t o  Islamic Law, Oxford, 1964; p .  174. 

Report on Family .:Law by the Canadian Law Reform Commission, March 1976, P. u. 
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With respect to immovable property, we may need to 
consider the position relating to non-beneficially occu- . 
pied lands, and the opportunity cost to the society of · 
allowing them to remain that way. 

The law governing civil proceedings between the · 
State and the citizen also needs to be looked at. Some­
thing in the nature of a Crown Proceedings Act seems 
called for. . 

I would mention briefly some other areas of substan• 
tive law. For example, reciprocal enforcement of judge­
ments, tissue transplants, the doctrine of common em• 
ployment, environmental pollution, crown privilege, con­
t-,."llpt of court and sovereign immunity.I 

Then there is the legal profession itself. · Last year 
after a protracted gestation period we finally fused the 
two branches of the profession. In doing so we made use 
of the omnibus type of construction provision to mesh 
tl1e new Jaw with other laws which mav be affected bv 
the change. It may be that there will .be need to look 
back upon our experience since the commencement of 
fusion with a view to determining whether there Is need 
for specific amendment of particular provisions of other 
laws so as to achieve a perfect reconciliation between 
them and the new system. 

Thought may also be given to the need for a code. of 
et.hie� 2 whir.h mav ta.ke a.ccount in particular of the im­
plications of fusion for the conduct· of members of · our 
now 11nified nrof Pssion. In like manner there may be 
need t,o consider the implications of fusion relating to the 
differential way in wltlch the law of negligence applied 
as between the branche·s of the profession as it earlier 
stood. Costs and legal aid may also deserve consider&· 
tion. -- ' 

Again, we may need to consider how well articulated 
are our court arrangements to the new local democratic 
svstem being set up. Do we need more simplified machin­
ery to deal expeditiously with relatively small claims and 

1 .  Report of the Meeting o.r Commonwealth Law Ministers, Winnipeg, August lffl. pp. 
173 it, 229 ff and 581 ff. 

2. A Bar Association may, on a domestic basis, establish rules of conduct for sub.. 
scribing members in the same way as a club may. But a Code of Conduct having 
statutory force may be promulgated u.nder section 29(2) (a) of the Legal PracU• 
tioners Act, Cap . 4 :01, which provides that "the Chancellor may, with the concur• 
rence of the other members of the rule making Authority make rules (a) for 
regulating in respect of any matter the professional practice, conduct and ells• 
cipline of legal practitioners and providing for the making of complamts · to the 
( Disciplinary ) Committee in respect of any failure to comply with any of the � 
so made". 
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complaints ? The need for the establishment of small 
claims tribunals has been under consideration in other 
.iurisdictions within the Commonwealth. In most of Aus­
tralia small claims are dealt with by a referee constitu­
ting a tribunal which is not bound by the formal rules of 
evidence but may inform itself in any manner it thinks 
,· : t .- In general no costs are awarded. The court may sit 
anywhere and has even done so in a claimant's house, the 
circumstances presumably justifying what ordinarily 
would seem a strange course. In Queensland the trib­
bunal was empowered to order work to be performed.1 

Then there is by extension a further point as to 
whether the strictly judicial machinery for the settlement 
of civil issues might not with advantage to the public 
will be supplemented by facilitating recourse to proce­
dures by way of conciliation and arbitration. Similar 
ideas have been receiving thought in other parts of the 
Commonwealth . 2 

Members of the profession will of course understand 
that I ·am only surfacing ideas for consideration, not ad­
vancing positive' proposals. 

"On the civil side several branches present themselves. 
occur to your minds. I will mention some. 

First, though not in any order of importance, there 
is the law of conspiracy and the particular rule to the 
effect that if two persons are tried together on a chare:e 
of conspiring with each other and no one else the acquit­
tal of- one entails the acquittal of the other. That was 
always understood to be the common law on the subject. 
In D.P·P. v. Shannon (1975) A.C. 717, H.L. an attempt 
was made by some of the members of the House of Lords 
to "re·direct;, the common law rule on this point so as to 
allow for the conviotion of one even where the other was 
acquitted, asuming, of course, that that course was justi­
fied by the admissible evidence. 

1 .  Report of Meetin,; of Commonwealth T .;iw Ministers, Laeos. February, 1975, pp . 90 
ff. and 323 ff. See also Commonwealth Law Bulletin. ( 1978) vol .  4. p .  485 .  

2 .  In India the Committee o n  Le�al Aid appointed with Mr. Justice P. H .  Bhagwati 
· and Mr . .Justice V.R.  Krishna Iyer. both of the Supreme Court of India. as ►.hair­

man and member respectively, had in 1977 recommended that conciliation for set­
tlement of disputes shoulri be encouraged and that every applicant for legal aid 
should agree to conciliation before legal aid was allowed to him . Conciliation 
boards were establishetd in Sri Lanka by the Ccillciliation Boards Act . Reference to 
a conciliation board was compulso�· in all civil disputes before the parties sought 
redress through court . In specified criminal matters recour!:'e to a conciliation 
board was likewise required . The act was later repealed . 
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�n grounds of logic it seems to be generally re­
cogmsed that the proposed change has a great deal to 
commend it, but, as Oliver Holmes in an inspired moment 
said. 1 

The l!fe of the law has not been logic : it has been 
experience. The felt necessities of the time, the pre­
valent moral and political theories, intuitions of pub­
lic policy. avowed or unconscious, even the prejudices 
which judges share with their fellow-men, have had a 
good deal more to do than the syllogism in determin­
ing the rules by which men should be governmed. . 

Holmes was echoed in Shannon when Lord Salmon 
said. "This may not accord with strict logic. The law does 
not. however, rest wholly upon logic but more upon ex­
perience and common sense. "2 And so, dealing with the 
common law rule on conspiracy, we find Chancellor Haynes 
arguin� in the State v. Sharma and WilHams (19'17) , 25 
W.I.R. 166, G.C.A., at p. 175, that "its historical explana­
tion apart, there is, possibly, a measure of juristic basis 
for the rule", and adding (at p. 176) that, even if the 
court had jurisdiction to change the rule, he was "not 
disposed . . .  to carry out that bold judicial exercise." 

George J.A., giving a separate judgement that the 
received rule should apply, agreed, but observed (at p 
186) that the decision of the House of Lords in Shannon's 
case "clearly pronounces for change in direction and, 
although the judges were not unanimous as to the extent 
of that change, they were at one· that the rule, which is 
admittedly forensically unsound, needed to be substan­
tially modified." So perhaps he"re is something that may 
be thought at least worthy of a serious look. 

Then I would refer to the decision of the Court of 
Appeal given in September 1980 on a reference by the 
D .  P .  P .  in the case of the State v. Owen Alleyne concer­
ning the right of the State to reply at a trial at assi7.es. 
The right to the last word had been given to the Crown 
by s. 154 of the Criminal Law (Procedure) Ordinance 
1893. The justification for the right was in fact ques­
tioned by the Secretary of State over forty years ago. He 
consented reluctantly to its continuance but did not re­
quest the Attorney General, through the use of his power 
to give directions under s. 9 (3) of the Ordinance, to 
1 .

. 
O. W. Holmes. The Common Law, London, 1968, p. 1 .  

2 .  D . P . P .  v .  Shannon ( 1975) AC . 717, H.L., at p .  T72. 
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, · 
1 

... ,_..e steps to ensure that the privilege is used with dis-
cretion. "I r .. - . 

_ Dealing with what seemed to be substantialI) the 
�atne issue, but now presented in strictly legal garb, our 
Court of Appeal in A.Deyne's case crone to the view that 
the State has a right of reply in a case where tll.e accused 
in his .defence makes an unswom statement from the 
dock and counsel for the defence declines to sum-up the 
evidence. But towards the end of_ his judgement our 
learned Chancellor had occasion to say : 

"By wav of epilogue it is a happy augury that this 
matter has been referred to us for our opinion if for 
12;0 other reason than the fact that it exposes the an .. 
tediluvian character of our procedural law, namely, 
the rip:ht of reply and the fact that it is ripe for re­
vision." · 
George, J .  A .  expressed a similar view. In a very 

learned article by the Chancellor, the matter has since 
been. presented to a wider public in the West Indian Law 
Journal.2 So here again is something we may look at. 

Then there is the question of sentencing and rehab­
ilitation of offenders. Other jmisdictions are experimen­
ting with various kinds of non-pecuniary and non-custo­
dial sentences. such as reportin� orders. residence orde!·s 
and community service orders .. 3 We may wish to �xam­
ine the value of these corrective measures the extent to 
which they can competently be imposed under existinr 
law and the need, if any, for enabling legislation. 

In this connection we may also consider the need fm. 
a measure to remove old convictions for relatively minor 
offence from the records or convicted people who have 
been living reformed lives since conviction."4 

I may also refer to matters such as those relating 
to capital punishment. theft. white colJar r.rime. evid­
ence, compensation of victims of crime, rendition of fugi­
tive oftenders and transfer of convicted offenders as be­
tween one country and �other. 

Perhaps I should add that some of the matters re­
ferred to above· have in fact been receiving attention from 

1 .  M.  Shahabuddet\tl, The Lent System o f  Guyana, 1973, p .  310 . - ----. 
I. Justica V .E. Crane, The �N>secutlon's Right of Reply in Jury Trials In Guyana, 

W.I.L. 1981, vol . 4, p. 38. 
3.  Report of the Law Reform Commission of Canada on Dispositions and Sentences in 

the criminal Process, January 1976, pp . 21-23. 
4. Cf. the U .K. Rehabilitation of Offenders Act 1974. 
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the Law Officers. In some cases draft Bills ate -under 
preparation. Many aspects have also been coming up for 
discussion at Meetings of Commonwealth Law Ministers 
as well as at Meetings of Caricom Law Ministers." · · 

Ee concluded:-

'·Law reform is important. It is precisely because of 
its importance that we need to move off on the 1ight foo\i. 
'!'here may be many areas of doubt awaiting clarification . 
.tsut there 1s one certainty thut I do have: progress, when 
we move, will be a function of the measure of co-opera·· 
tion among the relevant parts of the whole process. I do 
believe that our Guyanese expe1ience is sufficiently for· 
ward looking and statesmanlike to yield every co-opera­
tion requisite for success. And in this I think the legal 
profession can be fully counted on. Its contribution can 
be important. Its help will indeed be welcome. 

}:JV]) 

PREVIOUS LAW REFORM METHODS IN GUYANA 
1

1/" 

My fourth question concerns the methods whereby 
we in Guyana have so far tried to deal with law reform. 

The answer is that law reform in Guyana has in gen· 
c,·uJ bren carried out as an undifferentiated part of the 
work of the Attorney General's Chambers, save for cases 
in which assistance was had from ad hoc committees 
appointed to consider the state of some particular area 
of the law. 

The need to undertake a general measure of law re· 

form in this country has been sensed by the imperial 
Dutch authorities towards the end of the 18th., century·. 
That expression of concern remained unsatisfied up to 
1824 when the British Government appointed Commis· 
sioners to inquire into the legal system. Their report, 
which remains to this day one of our most valuable legal 
records was submitted to the House of Commons in 1828. 

A number of important reforms followed. The cri­
minal law was completely recast between 1829 and 1846. 
The Eng·lish laws of evidence were introduced in 1834. 
The age of majority was reduced from twenty-five to 
twenty-one in 1832. Changes were likewise made in the 
1 .  E.C.S.  Wnde, The Machinery of Law Refonn (1961) 24 M.L.R. 3, at p. 4. 
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law of defamation in 1846. English company law was 
introduced in 1845 . 

REPORTS 

Some kind of a statute law revision commission was 
established in 1838 and it was apparently also intended 
to undertake a measure of law reform. Little came 
out of this. Meanwhile however there was submitted in 
1834 the Report of a Select Committee of the Court of 
Policy on the establishment of the Registrar's and the 
Marshall's office. Similar reports by a Select Committee 
of the Court of Policy on the office of the Registrar were 
submitted in 1852 and 1919. The law relating to the 
indentureshlp system was the subject of a Report of thf• 
Commissioners of Inquiry into the Treatment ofimmigrant 
Labourers 1871. The workings of the office of the Admin -
· istrator General were the subject of a report submitted 
in 1882. Similar reports were submitted on the working:; 
of the office of Official Receiver in 1905 to 1906 and 
again in 1920 to 1928. The Reports of the various Titles 

' -of Land Commissions should be well known. 

The most celebrated ad hoc law reform committees 
of this century were those concerned with the funda­
mental legal changes which took place in 1916. These 
were preceded by the Report of the British Guiana Com­
mon Law Commission 1914 and the Report of the British 
Guiana Statute Law Committee, 1916. 

I would also refer to the Report of the Landlord and 
Tenant Committee, 1939, the Report of the Rice Farm­
ers (terms of Tenancy etc.,) Committee, 1942, the Re­
port of the Rice Farmers (Security of Tenure) Commit­
�ee 1953, the Report of the Land Tenure and Registra­
tion of Titles Committee, 1954-1955, the Report of the 
Land Registration Committee, 1957-1958, and the Report 
of the Rent Restriction Committee 1967. 

Our first law reform committee to be so called was 
establish in 1951." 

• The Attorney General, who is also Minister of Justice, 
holds the degrees B.Sc. Econ, LL.M and Ph. D of the 
University of London. 
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Address of \"lielco111e to the 
Honourable Kenneth M. George 

Chief Justice 

BY 

ASHTON CHASE 
PRESIDENT OF THE GUYANA BAR ASSOCIATION 

On the 13th. , October 1981 ,  at a special sitting of the 
Full Court of the Supreme Court of Judicature at which 
there. was a capacity attendance of the Bar, the Chancel­
lor, the Attorney General and the Bar Association congra­
tulated the Honourable Kenneth M. George on his ap• 
pointment as Chief Justice. Mr. C.L. Luckhoo, S.C. added 
his compliments. 

Speaking for the practising bar, Mr. Ashton,:Chase, 
President of Guyana Bar Association, stressed the impor­
tance of the rule ·of law and in relation to administrative 
matters, he dealt with attire in Court, cleanliness of 
Courts, postponements and unpunctuality, Magistrates, 
service of processes and general re-organisation, missing 
files, recording security in matters of execution, law re­
ports, library and buildings and the police lock ups. In 
regard to certain of these administrative matters, Mr. 
Chase said:-

"! think, your Honour, that some of these matters 
on which I have touched are societal problems, but 
what we in the Bar Association feel is that within 
the confines of the law these matters ought to . be 
investigated and if the problem is one outside of the 
'law', then the problem must be referred to those 
who have the authority and the capacity to rectify 
it." 

He proceeded:-

1 N F L  U E N C E  

As I have hinted, your Honour, I have chosen this 
occasion to refer to matters of administration. It would 
have been my preference if time had permitted to treat 
with aspects of the law on which your judicial authority 
and influence will be weighty because it is quite clear that 
the Chief Justice of this country does have or should have 
a great deal of influence and authority in the areas and 
agencies concerned with the law. In relation to your judi­
cial influence, I would have wished to refer to the ques­
tion of law reform. We listened a few weeks ago to a very 

39 



fine lecture by Dr. Shahabuddeen, our Attorney General. 
We in the Bar Association, your Honour, are con-

cerned that many areas of our law are far behind and do 
not appear to keep pace with changing times. Our com­
pany law, for example, refers to practice in the first quar­
ter of this centry. In the field of trusteeship, and copy­
rlg�ts, and in the field of shipping some of our laws go 

· · back · to the last century and, your Honour, if we do not 
get up and do something about it, the twenty-first cen• 
tury will catch us still dealing with nineteentp century 
legislation. So many social and economic changes. have 
taken place the world over and, indeed, in our Republic 
there have been so many significant social and economic 
changes that these laws cry out for immediate reform. I 
repeat what � said on the occasion of the address of the 
Honourable Attorney General that the :Sar Association 
stands ready, willing and able to play its· part in the area 
of law reform. 

STATE PROCEEDINGS ACT 

The other matter to which I wish to refer is the ques­
tion of honouring of judgements of the High Court. Your 
Honour, we do not have a State Proceedings Act in this 
country as other Commonwealth countries have. Conse­
quently, some difficulties arise with regard to procedural 
matters in which the State is involved. We find that many 
judgements of our courts are not honoured by the State. 

It is our view, your Honour, that the law must be re­
spected not only by those who are at the bottom, but !t 
must be respected by those at the top and it is the top 
which must give the example in this area of respect for 
the law. It is the essence of incongruity that a republican 
government should be insulated by royal prerogatives and 
it is even more anomalous when we consider that many 
of these royal prerogatives have already been shed long 
ago by the country from which we inherited them. 

Your Honour, I would have wished at this stage to 
have directed my cijscourse to an evaluation of the Ad­
mhlistration of Justice Act, particularly in relation to the 
new burdens placed on Magistrates and on the adminis­
trative machinery of this country, but time does not per­
mit. 

May I now turn to the last of what I wish to say and 
that is to extol your l::.'onour's personal attributes in re­
spect of your new appointment. Good things are often 
left for the last. Your Honour is fully qualified and well­
fitted t,o hold the high judicial position of Chief Justice. 
You have had the advantage of training on both sides of 
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the Atlantic. You also had the advantage of serving in 
all possible positions that could lead to the grooming of 
an individual for the post of Chief Justice. You have not 
only been a busy practitioner at the Bar with, I can re­
call, pockets bulging . . . .  ( laughter) . . . .  but you served 
as State Counsel, Magistrate, Registrar, Judge of the High 
Court and as a Justice of Appeal of our Court of Appeal 
all of which, it seems to me, have groomed . your Honour 
for this new office that you now hold. 

We feel you have dignity. We feel you have the sta­
ture. We feel you have the integrity. That we feel no one 
can dispute. You have given a number of judgements in 
both your offices as Judge and Justice of Appeal and a 
judgement of yours has been tested in the Privy Council 
and it has come out honourably. In these days when we 
have leg� institutions of learning not only here but 
around the r�gion, we would like to see the judgements 
of our courts so erudite and sound that when the lecturers 
and professors at the universities and law schools take 
them up they will comment favourably and not pull them 
to shreds. 

Your Honour will find that because of certain cir­
cumstances .over which none of us has any control a num­
ber of causes touching on human rights and fundamental 
rights under the Constitution will come to your notice and 
attention. You have a reputation as a Judge, when you 
sat in criminal cases, for holding the scales evenly. Legal 
practitioners who appeared before you in criminal cases 
have spoken highly about your reputation for fairness. 

FAIR HEARING 

We hope that you will continue to hold the scales 
evenly in these new causes - new causes of action in the 
new areas which will come .before you. In particular, we 
hope that State Counsel and Counsel on the other side 
will be treated equally in your Honour's court and in the 
several courts of the Republic. When a private practitioner 
makes submissions before the court, perhaps . because of 
the way in which he puts them, or perhaps because the 
court has never heard of the proposition before, those sub­
missions are pounced upon; while on the other hand 
when there is some bizarre submission by State Counsel, 
there is no reciprocity of treatment. This is not fair to all 
concerned. We feel that in matters of punctuality, pre­
paredness and submissions both sides should be treated 
equally. 

Now, your Honour, let me say that we expect �o ·mir­
acles from you. We are sensitive of the limitations, of the 
society in which we live, but yet we feel that there is a 
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good deal that can be accomplished and we hope that 
your era will be marked by significant accomplishments 
in the areas which I have mentioned. 

DIGNITY, EMINENCE 

If I may synopsisize the points I raised, tliey are four : 
First, to restore the dignity and eminence of our court.s. 
On reflection I do not wish to retract any of those words. 
Secondly, that you uphold the independence of the legal 
profession. It is my respectful submission that thr. 
profession is interwoven and inextricably bound 
up with the rule of law and the pre-eminencP 
of the law. Many people are very jealous of 
lawyers because of the position we occupy. Let me 
say that the position which we occupy is but illumined by 
the light that is shed by the pre-eminence of the law. The 
independence of our profession is pivotal to the rule of 
law. It is no personal privilege for us. Heaven knows the 
burdens which we carry, and we do not complain about 
them. A lot of the things to which I referred are matters 
in which the public itself is fully involved. 
• Next, I shall ask you to judge fairly - or shall I say 

- to continue to judge fairly, wisely and fearlessly. We do 
not expect that you will make no mistakes. Many a repu­
tation on this side has been built through errors of law 
made on that side. After all, the system of om: law pro­
vides machinery for correction of mistakes that are made. 
What we hope is that in your rnmour's judgements there 
will be no ill-will, vindictiveness, or impetuosity. And 
fourthly, we ask you to uphold the rule of law and the 
Constitution; to bear in mind that those streams and 
components of the law to which I referred earlier must 
remain unpolluted and clean if law is to have the respect 
which it deserves. -

Finally, on behalf of the Bar Association, I again ex-
. tend to you a hearty welcome to your high office. I trust 

that you will have the health and strength to carry out 
your heavy duties; and pray that you will continue to re­
ceive from your wife and family that comfort which is nec­
essary for the due discharge and execution of your duties. 
We hope that this is not the final niche in your career 
and look forward to your reaching even greater heights 
in what must now be described as an illustrious career. 

As I take my seat I am conscious - very conscious 
- that I have said a number of things with which I am 
sure you will disagree. If I may take a few flights down 
from Voltaire, may I end by saying that although you 
will disagree with several of the things that I have said I 
hope you will defend to the hilt my right to have said 
them. 
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Excerpts of Address on the 
Functions of the Courts in 

Contemporary Guyana 

BY 
THE HONOURABLE V.E. CRANE :� 

(CHANCELLOR OF THE JUDICIARY) 
TO THE 

GUYANA BAR ASSOCIATION 
ON THE 28th., OCTOBER, 1981 

Having made preliminary observations in which 
he e_stablished that the aim was to achieve greater social 
.l ust1ce for all, the Chancellor proceeded to examine this 
from three standpoints - i) maintenance of the rule of 
law; ii) the administration of justice and iii) the develon-
ment of the law. He continued: -

1. MAINTENANCE OF THE RULE OF LAW 

"The rule of law remains a principle of our Constitu­
tion notwithstanding its recent transformation and so­
cialist orientation. In its clearest connotation the rule 
signifies the absence of arbitrary power in the State 
and has come to be regarded as the hall-mark of a free 
society. In all democratic constitutions. the rule of law is 
identified with the liberty of the individual in a free so­
ciety. In the Universal Declaration of Human Rights, 
1948, it is laid down that the end of the rule of law is the 
attainment of justice and consequently of order and free­
dom. A breakdown of it necessarily leads to tyranny, op­
pression, rebellion and anarchy. 

In Guyana, the rule of law is very necessary so as tc 
provide the right environment for socialist orientation 
and nation building which are the dominant preoccupa­
tions of Parliament, the Government of the Co-operative 
Republic of Guyana the Judiciary is now a necessary and 
integral part of the political, economics and social system, 
and the Judiciary must look upon itself as having a cru­
cial role to play in this task by ensuring that in the all­
important field of socialist development, basic values like 
the rule of the law and, consequently, justice, are to be 
maintained. This is, without any doubt, one of the most 
important of the Judiciary's functions in contemporary 
Guyana. 

Art. 32 makes it obligatory that the rule of the law 
shall prevail t>y insisting that ."it is the joint duty of the 
State, the society and even citizen to combat and prevent 
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crime and other violations of the law, and to take care 
of and to protect public property." This clearly means 
that since the Constitution imposes a duty of the afore-­
said entities in art. 32, then there must be a correspond­
ing legal right to seek redress in the courts available to 
those persons with violated rights. A conjoint reading of 
articles 32 and 39 makes this quite clear. And though the 
expression 'rule of Law' is not expressly mentioned in the 
present as it was in the preamble to the previous Consti­
tution the object is very much the same - to secure the 
citizen's rights and freedoms "in a democratic society 
founded upon the rule of law." 

THWARTING POLICY 
.But specific reference to the expression, "the rule of 

law", in the preamble of the last Constitution and its ab­
sence from the present has caused the uninformed and cer­
tain agents of destabilisation to say that means an end to 
the rule of law; that the universality of the rule of law has 
been abolished in Guyana. Nevertheless, as I have shown, 
the object is the same in the old as well as in our new so- · cialist Constitutions. The rule of law in Guyana is quite 
alive and continues unabated and guaranteed to the sub­
ject just as it always used to be. Art. 40 dealing with fun­
demental rights and freedom of the individual, and arti­
cles 138-151, inclusive, providing for the protection of 
these rights, are all indications of the existence of the rule 
of the supremacy of the law, notwithstanding that ex­
pression is not repeated in the present Constitution. In­
tegrally connected with the rule of law are the judicial of­
ficers of the State. 

Judicial courage is closely associated with judicial 
independence. A judge must always have the courage of 
his convictions, irrespective of whether he is right or 
wrong in what he decides. It sometimes requires a great 
deal of courage to give judgement in some criminal cases 
involving the public interest, and in civil cases between 
the State and the subject involving the liability of the 
State in regard to the rights and interests of the citizen; 
also in cases involving the invocation by the Court of its 
control and jurisdiction over the Executive in the exer­
cise of ministerial or statutory powers or functions; so 
much so that Dr. Nwabueze, not likely to be tacitly suffer­
ed by politicians, . especially politicians in a hui;ry to de­
velop and modernise a backward society laid . waste by 
years of colonial exploitation and neglect. It does not mat­
ter that the judge might have been perfectly honest and 
impartial." See his "Judicialism in Commonwealth Afri­
ca", P· 267. 
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This, of course, does not mean that the Judiciary 
should be pressurised by the Executive,. only that the Judi­
ciarv ought not to see itself up in opposition to that organ 
of Government. On the contrary, I have shown, and will 
illustrate further, that under our Constitution arm Gf 
state apparatus and is guided in the discharge of its func­
tions by the principles and bases of the political ·and so-
cio-economic �system of 'The Organic Law'. 

But while the approach of the Judiciary in Guyana 
should be to march in step with the aspirations of the 
people and the Government, it must not hesitate, if the 
occasion ever warrants it, courageously to demonstrate 
the principle of its independence. Sometimes this princi­
ple is performed in the interpretation of the Constitu­
tion and may involve the very life of the Government. I 
shall have more to say about it later on. 

u · THE ADMINISTRATION OF JUSTICE 

'I:rereby it is manifest that during the time men ltve 
without a common power to keep them all in awe, they 
are in that condition which is called war; and such a war 
as is of every man against every man . . . .  Whatsoever 
therefore in consequent to a time of war, where every man 
is enemy tQ every man, the ·same is consequent to the time 
wherein man live without other securitv than what their 
own streri.gt]J. and their own invention shall furnish them 
withal.· . . .  In such condition there is no place for industry . 
. . no arts, no letters, no society, and, which is worst of al? . 
poor, nasty, brutish, and short." (Hobbes, Leviathan, 
Chap. 13) . 

ADMINISTRATION 

Hobbes, however. was not altogether 1ight. Philoso­
phers have disputed the correctness of the above state­
ment and the _point whether it has even been really the 
true nature of man to live continuously at war with his 
fellowman. However, while on this aspect, I need not delve 
too deeply into the necessity for institutionalised law en­
forcement. The need for it must be self-evident to us all . 
But suffice it to say, lying beneath the veneer of civilisa­
tion is the ever p!esent danger that man is wont to re­
sort to force or violent extrajudicial self-help to settle 
glievances with his rivals. This tendency is not new, and 
to arrest it, in medieval times the Statute of Marlborough 
in the days of King Ecnry III decreed that - "All persons 
as well of high as of low estate, shall receive justice in the 
IHng's Court, and none from henceforth shall take revenge 
er distress of his own authority wthout award of Court. ,. 
(E-3 Hen. III C. 1 ) .  But this is not unusual for all early 
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codes demonstrate the gradual method in which the voice 
and force of the State become the exclusive instrument 
of declaration and enforcement of justice. 

The chief function of the Judiciary, however, is the 
administration of justice. It is essentially concerned with 
adjudication, j_ e., the resolution of confliciting rights and 
interests. It is intended to highlight a few major problems 
of administration of justice that Guyana has in common 
with some New Commonwealth countries of which I have 
been speaking and which I have considered nepessary to 
compa!·e with Guyana in illustration of our topic. 
Delay 

No matter where trials take place, it seems there wil� 
always be complaint -of delays in hearing. 

It has been rightly said of "the law's delays that they 
have become proverbial. It is neither new nor peculiar to 
any peroid in history nor to any country. It has been the 
characte:·istic of all countries and is, perhaps, as .old as the 
law itself. One can read of it in Herodotus. It confronted 
the Greeks (Athenians) who appointed six men to over-• 
haul their legal system. It stared the Romans in the face_. 
and they appointed ten men, the Decemvirs, to tackle the 
problem. It has been the theme of tragedy and comedy. 
Hamlet included law's delays among the seven burdens 
of man. It made Goethe change from law to letters. Chek­
hoo and Moliere wrote tragedies based on it; Dickens 
memorialised it in 'Bleakhouse' ;  and Sullivan and Gilbert 
summarised it in song." 

Quite recently too, following on strictures and accusa­
tions of laziness from the Lord Chief Justice of England, 
judge� at the Old Bailey in London, devised a scheme to 
defeat the law's delays by beginning daily sitting half an 
hour earlier. Instead of starting work at the tradition� 
hour of 10.30 am. they began at 10.00 a.m. The results 
were startling·. It was calculated that the extra 30 minutes 
per day worked by 23 courts effectively provided the Old 
Bailey · with the equivalent of an additional two working 
judges each week, and a back-log of 1,200 cases had been 
reduced to under 800 within the space of three weeks. 
But whatever the contributory causes of the de\ay in dis• 
pensing justice. it cannot be denied that "justice delays is 
justice denied." 

After pointing to the independence of Judges and 
Magistrates under our Constitution and to the . English 
principle that Judges should be absolutely indepen­
dent of the Government, ht continued :-
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VIEW POINTS 

"But, it appears to me, the difference between English 
and Socialist viewpoints springs from historical antece•· 
dents. The · English Judiciary was not always in the same 
pre-eminent position in which it finds itself today. As one 
eminent _writer �xpressed it, far from being as they are 
today, "hons beside the throne", in the days of the Stuart 
Kings, they were merely "lions beneath the throne". And 
it was only after the Act of Statement, 1701, that the 
English Judiciary can be said "to stand between the Ex­
ecutive and the subject", and that an end was put to the 
claim of the monarchy that judges held office during the 
King's good pleasure. Henceforth, they could no longer be 
removed at will. In former days, right up to the close of 
the 17th. century, the Executive in England was suppres­
sive of the rights of the subject. It was the work of the 
Glorious Revolution of 1688 that achieved their indepen­
dence. This was how the Judiciary in England became � 
referee, so to speak. 

On the contrary, a judge under a co-operative social­
ist-type constitution, whilst maintaining his indepen­
dence, must needs work in conjunction with, and not 
inseparably from the Executive. There is no rigid sphe1·e 
of constitutionally assigned jurisdiction with regard to 
the judiciary. There is no longer any theory, as there is in 
England, about a judge in a co-operative socialist State 
"standing between the State and the citizen" because, un .. 
der socialism, it cannot be envisaged that the State and 
the cititen can even be in conflict; they ought never to be 
if they are pursuing the same goals towards socialist dem­
ocracy and co-operation. The courts are in duty bound, 
just .like Parliament and the Government, to be guided in 
the discharge of their functions by the principals and 
based on the political and socio-economic system (art. 39) : 
and so it is the duty of the socialist judge to work in 
unison and co-operatively with the Administration in fur­
thering these princi pies. 

CO-OPERATION 
The high point of the present-day arrangement is 

that while he maintains his judicial indepeng.ence and 
conscience, the Guyanese judge works in co-operation 
with the Administration for the advancement of social­
ism; but the courts are not mere mouthpieces of govern­
ment policy, because the courts are quite competent to 
iry issues because the State, the society and the citizenry 
under their joint duty under art. 32 and adjudge either 
the State or other entity to be in default of duty. Judicial 
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tndependence, however! does not mea:p that a judge in 
contemporary Guyana should stay aloof from the realities 
of life and the modus vivendi of Guyanese citizenry as he 
used to do. Rather, he must further their interests when­
ever possible, in accordance with the principles as set out 
in Chapter II ('The Organic Law') wherein are set out a 
number of national goals or objectives, and directive prin­
ciples for achieving them. 

In Guyana there was never a problem of administra­
tion concerning an indigenous legal system such as exists 
in places like Africa and Asia when the English common 
law was received as part of our legal system in the year 
1917. Speaking about this topic Dr. Shahabuddeen in his 
work "The r_egal System of Guyana", p. 190, tells this 
story : "In British Guiana the conditions were very differ• 
ent. Since its colonisation in the 17th, century and, more 
particularly, since its surrender· to the British in 1803 , 
it possessed a highly organised flexible system of common 
law whic.iJ , but for the special conditions of the colony, 
would ha,;;e �tc\·cd as suitable for all commercial and so 
cial requfrements as a similar form of jurisprudence and 
done for the larger and more important British and Dutch 
settlements in South Africa and Southern Rhodesia." 

On the dev�Iopment of the law, he stated :-

III THE DEVELOPMENT OF THE LAW 
"Now that Guyana has a Constitution into which is 

entrenched the principles and concepts of socialism, the 
courts are now faced with the challenge, even more before 
in the evolving constitutional experiment, to develop it by 
;udicial exposition and analysis and to apply those prin · 
ciples to such factual situations as are brought before 
them. From the legr:tl standpoint, this is how the princi­
ples and bases of the political socio-economic system wlll 
develop. In the exercise of their constitutional interpreta­
tive functions, courts will make positive declarations on 
rights and duties. However, the courts cannot declare 011 
1ights and duties unless they are specifically asked to do 
so and, in some cases, unless enabling legislation is enact­
�d as an aid to enforceability. That this is the intention 
of the Administration is to be seen from what it has ir. 
prospect-the establishment of two committees headed 
by two eminent experts in their own field - former Min­
ister of Agriculture G-avin Kennard and Justice Desiree 
Bernard. 

COMl\UTi\'IENT 
And this is where I think the Bar as protectors of the 

rights of the citizens can render an invaluable service to 
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the community in helping to build the system under 
which we now live. It behoves every lawyer to exercise a 
greater sense of commitment to the country's socialist 
ideology and to spare no pains to have the principles of 
socialism tested and expounded by the courts. But just 
how are they to condition their minds to the tasks? I 
would respectfully suggest to practitioners they should 
abandon all previous common law notions and ap­
proaches, to continuously fix their eyes on the Constitu­
tion and to begin to think individually, collectively, 
imaginatively and consistently about socialist democracy 
fhat is now an inseperable and organic part of our nat­
ional ethos. I have already referred to the need for co­
operation between Bench and Bar as a sine quo non for fur­
thering, developing, aiding and co-ordinating the work of 
the courts. And though it is very necessary for both Bench 
and Bar to continue to inform themselves from Common­
wealth and othf!l' law. reports in particular, and other legal 
periodicals in general, on the progress and development of 
the law, we must learn to think for ourselves, to be self­
reliant and to look · for solutions to problems locally and 
within the ambit of our Constitution. 

When deciding cases our judges, m point of principle, 
ought first to pay regard to local law reports on what 
has already been decided in Guyana and in West Indian 
jurisdictions. Our own reports date from about 1865, i.e., 
during the days when the old Roman-Dutch Law was the 
common law of Guyana. And it will be of interest to note 
that Dr. Shahabuddeen has raised practically the same 
point I now seek to make about the duty of our courts to 
pay regard to local decisions in the preface oo his work 
"The Legal Systems of Guyana", p. ix. 

FOREIGN AND LOCAL 

In Singh v. McLoggan, ( 1961) L.R.B-G. 38, the Fed�r­
al Supreme Court has brushed aside counsel's reference to 
Roman-Dutch Law when it was informed of the rule 
that execution could not levy on immovable property when 
movables were still available. Admittedly, Roman-Dutch 
Law did not apply to the case, but the fact that there was 
a similar rule applicable in Guyana some two hundred 
years old, apparently meant nothin� to the Court. T1:te 
judges in Singh v. McLoggan (Renme, Archer and Wyhe, 
JJ.) . all expatriates, evidently had no incentive to record 
that fact, and that was why the learned author hoped a 
wholly national judiciary would be more watchful of the 
lines along which the future will tend to rise out of the 
past 
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· So only if there is no help forthcoming frorh within, 
will a local judge be justified in referring to and consider ­
ing foreign cases and judicial pronouncements on what 
has been decided on facts and circumstances non-Guv-
anese. . · · � 

Practitioners, too should always cite local cases in 
perference to foreign ones, if they ca�. Quite recently in 
Persaud v. Barran, ( 1981)  G.C.A. Crim App. No. 36 of 
1980, dated June 22, 1981 ,  I hf:1.d occasion to speak out 
against this tendency of our judges to review copious cita­
tions and dicta · in foreign authorities in support of legal 

· principles when those principles are already amply illus-­
trated by locally-decided cases. I referred to· the habit as 
a backward tendency and suggested that if our Supreme 
Court in 1955 had only thought it fitting to consider our 
local decision of Williams v. Sancho, (1917) L.R.B.G. 137, 
whichlaid down the principle of justice for conducting a 
view of the locus in quo, an appeal for the advice of Her 
Majesty in Council on that matter would hardly have been 
necessary in our local cases of Karamat and Taineshwar. 
I say without fear of contradition that this nostalgjc re­
verence for, and attachment to, English and other · fore­
eign precedents by our national court of final instance 
in the face of Act No. 14 of 1970, abovementioned has 
been one of the chief obstacles to the development of the 
law in Guyana 

A good example of what I mean is the attitude until 
recently, adopted by our own final Court of Appeal to the 
admissibility of confession statements. Until the recent 
decision of the Privy Counsel il1 The State v. Adjoda & 
Chan.dree et al, our Court of Appeal and those of the 
several jurisdictions of the West Indies consistently 
presisted in refusing to accept the self-evident truth that 
"in all cases where an accused denies authorship of the 
contents of a written statement, but complains that the 
signature or signatures on the document which he admits 
to be his own were improperly obtained from him by 
threat or inducement, he is challenging the prosecution's 
evidence on bQth grounds and there is nothing in the least 
illogical or inconsistent in 1).is doing so." See The State v. 
Adjoda & Chandree et al. It had to take a decision of the 
Privy Council to convince the Trinidad & Tobago and- the 
Guyana Courts of Appeal that this was the right view to 
take, and that it was wrong to have changed the view it 
previously held on the matter .in Lindon Harper v. The 
State, (1970) 16 W.I.R. 353. Had our Court of Appeal held 
firmly to what it decided in Lindon Harper's case and not 

. reneged on it by faulty .destinctions in The state v. Fowler 
(1970) 16 W.I.R. 453, neither the appeal iri Dhannie Ram­
singh nor The State v. Gobin & Griffith would have 
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been necessary, and I venture to say even that of th� Privy 
Council in Ajodha & Chandree (above) ; but this is all his-
tory now.'' 

In conclusion, he said:-
"In summing up . I will be very brief. The central 

· theme of my address has focussed on the effort of the al­
ternation of the 'Westminster Model' of constitutional 
government insofar as it affected the work of the courts. 
What has been achieved by that alternation in 1978 
should leave you in no doubt about the sort of role the 
courts· are called upon to ·play in contemporary Guyana. 
It is, however, not true to say that since the change-over 
to socialism the courts have become mouthpieces of gov­
ernment p-olicy. But it is not possible for the courts, if 
they are to be faithful to the Constitution, to ignore the 
political bases of the economic and social system of the 
State; they must guide themselves thereby in the evolv­
ing constitutional experiment, it is evident courts must 
work co-operatively with the Government and other pub­
lic agencies in the pursuit of the principles of socialist 
democracy as set out in Chapter II of the Constitution, 
and insofar as the role the courts are expected to play in 
contemporary, i.e., socialist. Guyana, art. 39 gives the clue 
to it." 

RELENTLESS 

I have also acquainted you with the relentless struggle 
for ec·onomic and social development that existed before 
independence and which continues to exist in our society; 
also with the aims and aspirations of our peoples for bet­
ter standards of living and a more prosperous way of life. 
and gave vou some idea of the role the Judiciary could 
meaningfully plav in maintaining the rule of law, in the 
administration of justice and in the development of the 
law in our present situation. I have also apprised you of 
how development of the law can take place by your un­
swerving devotion to our Constitution for ideas and in­
spiration, and have explained the need for both Bench 
and Bar to think locally for solutions that may be ob­
tained from locally-decided cases, and gave you some 
specific examples of how best we, by concerted action, 
can achieve that end. 

Members of ol,lr noble and learned profession, I have 
come to the end of my discourse. I will have been deeply 

. honoured if you should have derived at least some bene­
fit from it. You may, however, rest assured that it has 
been a pleasure to address you this evening. Before I take 

51 



my leave of you, however, r will offer this bit of advice : 
that it is only by dint of diligent application and research 
that your con_.tribution to the constitutional interpretaUve 
role of the Judiciary will be of value to the progress and 
development of the law. See to it that you are equal to 
the task." 

The Chancellor of the Judiciary is also Chancellor 
of the Anglican Diocese. He is a former Magistrate 
in British Guiana and Nige1ia, and until recently 
was Chief Justice of Guyana. 

He flew with the Royal Air Force in World War II. 

Bail or Jail 

By C. .R. RAMSON* 

ED. 

The rights of every man are diminished when the 
right' of one man is threatened : A thousand Days, by 
ARTHUR M. SCHLESINGER Jnr. 

In a society where institutions proliferate, it is not 
surprising to find that recognised concepts are gradually 
dismembered until seemingly acceptable substitutes be­
come the norm . . No one can over-emphasise the import­
ance of the issue of bail in a situation where defendants/ 
accused suffer premature penalties while awaiting trial. 
Lest this exposition be condemned as legalistic and not 
realistic, it is intended to re-awaken the spirit of freedom 
not infrequently found lacking in some Magistrates and, 
to a lesser extent, some judges, who have themselves be­
come quasi-institutions, insulated by the tapes of paro­
chiallism and free from the scrutiny normally experi­
enced by the ordinary citizenry. 

This article is limited to the three main areas in the 
practice of Criminal Law, where one treats with this issue 
via (a) pre-trial; (b) Police/State Prosecutions and pri­
vate Criminal matters; . ( c) post-trial. 
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PRE-TRIAL 
On the arrest- without warrant of a person by the 

Police certain preliminary considerations come into focus 
in an effort to secure the release of that person. Two fun­
damental principles of the Common Law apply, vi� (1) 
A man is presumed to be innocent until proven guilty by 
a Comt 01 competent jurisdiction, and (ii) A man is enti­
tled to a fair trial i.e. fair not only to the prosecution but 
equally to the defendant/accused. Enshrined in Arts ,10 
0) (a) and 1.39 (1) (a) - (e) of the Constitution of the 
Co-operative Republic of Guyana is the right to personal 
liberty subject to certain exceptions. Under the general 
law provision is made for his release on bail, the effect of 
which is not to set him free but to release him from the 
custody of the law into the custody of his surety who 1s 
bound to produce him to answer on his trial at a specified 
time and place (see 2 EAWK P.C. c 15 S.3) . Bail is obli­
gatory in summary cases and in all misdemeanours ex­
cept those which are also classified as felonies (infra) . 

Specific Statutory provisions are made to guide the 
authorities in their approach to the issue of bail. A person 
detained is required to be taken before a Magistrate as 
soon as practicable after detention provided that any 
member of the Force for the time being in charge of a 
police station may enquire into the case and -
( a) · except when the case appears to such member of 

the force to be of a .serious nature, may release such 
·pe:t·son up011 his entering into a recognisance with 
or without sureties for a reasonable amount, to ap-
pear before a Magistrate at the time, date and 

place mentioned in the recognisance; or 
(b) if it appears to such member of the force that such 

enquiry cannot be completed forthwith, he may re­
lease such person, on his entering into a recognis­
ance, with or without sureties for a reasonable 
amount, to appear at such police station and at 
such times as are mentioned in the recognisance : 
S. 21 of the Police Act CAP 16: 01. 

STATION BAIL 

Commonly known as "Station Bail", this is the first 
step in the process of setting "free" the detained person 
who has contr'lvened the Law. Not infrequently the 
s0-..1.rse of the: power of the police is overlooked or not suf •· 
ficiently apprehended in the· pursuit of routine investi­
gations. Any "Criminal" practitioner :will have experi-
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enced the situat!on where his client is detained conse­
quent _upon an oral report by someone, whether he is the 
victim of or a witness to alleged criminal conduct : S. 17 
( 1 )  {c) of the Police Act CAP 16 :01 .  However an impor­
tant enjoiner to the arresting officer is that the per­
son making the report must be "willing to accompany the 
member of the Force effecting the arrest to the Police 
Station and to enter into a recognisance to prosecute such 
charge" (proviso to S. 17 (1)  (c) ) . Quite often, most, 
if not all. police officers seem to be unaware of this prov­
vision despite repeated references to it when applications 
are made for bail at Police Stations. Where such a person 
does not satisfy the requirements of the section (supra) 
it is mv resnectful submission that the Police Authorities 
would ·not be protected if the detention is subsequently 
challenged. No question of bail should arise; the imme­
diate release of the person detained would be imperative. 

STATUTORY PROVISION 
Further statutory provision is found in S. 71  of the 

Summary Jurisdiction (Procedure) Act CAP 10 :02 in re­
lation to "summary conviction offences". Here too the 
detained person "shall be taken before a magistrate as 
soon as practicable after he is taken into custody". Any 
officer of police or non-commissioned Officer may enquire 
into the matter and he may act as he would under S. 21  
of the Police Act CAP 16:01. On occasions one finds that 
a person is detained for days by the police who seek shel­
ter behind the fact that both provisions require that the 
detained person be taken before a magistrate "as soon as 
practicable", phraseology nebulous enough to · protect 
them against any allegation of undue detention. Simi­
larly shelter is sought behi�d the fact that the officer 
need not release the person if the case appears to him to 
be "of a serious nature". Because of their lack of defini­
tive meaning both clauses are open to misuse, if not 
abuse, and quite often one finds that the subordinate 
officer in charge of a police station refuses or is reluctant 
to exercise his discretion in the most trivial matters. The 
writer is aware of the situation where a person accused. 
of disorderly behaviour (a trivial offence) was detained 
at 11.00 a.m. on a particular day and would have been 
kept in Police custody overnight, had it not been for the 
intervention of the Commissioner of Police. In fact, no 
evidnce was subsequently offered against this defendant. 

Further it is submitted that S. 71 (supra) must be 
read in the light of the common law principle that bail 
in summary matters is obligatory, notwithstanding the 
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use of the word "may" therein. ,. Section 81  of the Crimi­
nal Law (Procedure) Act CAP 10 :01 (where provision is 
made for the release of a person charged with a misde­
meanour punishable by fine or with imprisonment for a 
term not exceeding 2 years (infra) ) must be read con­
jointly with S. 21 · of CAP 16:01 and S. 71  of CAP 10:02 . 
So read, one can only conclude that a person is entitled 
to be released on bail by the Police except where he is 
charged for an ·;:>ffence talling outside the scope of S. 81 
(c) . 

SERIOUS l\lATTERS 

In "serious matters�' the Police ought not to detain 
an accused for an unlimited time simply because they can 
not prnduce the CHALLAN in time (see SOONAVALA: A 
treatise on the Law of Bails) - the liberty of the sub­
ject is not to be trifled with. Even in Soviet jurisprud­
ence, measures to secure the appearance of the defend­
ant can be used only if there is sufficient evidence to show 
that the accused might try to avoid an inquiry, investi­
tion or trial (p. 17 Crime Prevention and Law by Khiil 
Sheinin) - Perhaps, a more convenient procedure would 
be to set out in detail offences which are bailable and 
those which are non-bailable as embodied in the Code of 
Criminal Procedure in India. Personal considerations 
seep into the question of bail and some standardisation 
of the criteria for the release of persons detained ought 
to be established in accordance with the aforementioned 
statutory provisions, and it is the writer's experience that 
some ·persons are denied bail on the ground that "the in­
vestigating rank is not available" or that "the enquiries 
are not complete". Police Officers need constantly to re­
mind themselves that their duties are investigative and 
preventive, and not judicial in so far as the guilt or inno­
cence of the defendant/accused is concerned. Too much 
power is assumed by those responsible for investigating 
crime · and because no specific guidelines exist, principles 
contemplated by the statutory provisions have become 
polluted by the desperate infusion of idiosyncra.tic con­
siderations. 

TRIALS (Summary and Indictable) 

The right to be at liberty is a valuable right, and 
when an application is given for bail, it is this valuable 
right which the accused person seeks from the Court 
(see RATAN SINGH - NIHAL SINGH -vs- STATE 
A. I .  R .  ( 1959) M.Pt 216) . Whatever may be its ideolo­
gical under-currents the interests of Society as a whole 
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are entitled to protection when considering the liberty -of 
person against whom the processes of the law have been 
put in. motion. A concomitant caveat where su.ch a con­
flict exists is, or ought to be, that the fundamental human 
rights of the .individual should be restrictied only where 
this is . necessary to protect that society from a greater 
evil - i.e. the likelihood that justice would not be done 
if the person charged is released. 

As pointed out by Russell J. in the leading English 
case of in re Charles Rose 14 TIMES L.R. 213, bail is not 
intended to be punitive, but only to secure the attend 
ance of the prisoner at the trial. When faced with this 
undoubted dilemma, a Magistrate should only remand-- a 
person charged as a last rsort, as Mukerji J in the Em­
peror vs Hutehinso11 A:I.R. (1931) ALLAH' 356 said-

"on general principle the grant of bail should be the 
rule and the refusal of bail should be the exception." 

FACTORS 

It is submitted that factors to be considered by Magis­
trates would · be :-

1 . The likelihood that the person charged wiil 
attend his trial. 

2 .  The probability that the person charged . will 
commit similar offences while he is on bail. 

3 . The prevalence of the offence. 

While the p1incipal' enquiry should be as stated at ( i )  
supra, it is the net result of all the factors which must ulti­
mately decide the matter. While factors (ii) and (iii) are 
relevant in the consideration of the release of the person 
charged they are not the over-riding factors. The General 
policy of the law is to allow bail rather than refuse it, and 
bail should not be withheld as a measure of punishment or 
for . the purpose of .-putting obstacles in the way of the 
defence, (see Kishan Singh -vs- Punjab State A .  I .  R .  
( 1960) PUNJ 307 and see Ram Chandra -vs- State A-1 . 
R .  (1952) M. B. 203) . Quite often a person charg-ed is 
placed on bail in a sum inconsistent with his means or 
which may amount to a refusal of bail. It is not unknown 
for some Courts to im po-:-e bail in sums ranging from 
$125,000 to $5,000.00 in respect of some cases where the 
penalty imposed by the statute is less severe. It was held 
in the Indian case of IQBAL SINGH -vs- STATE A. I. R .  
( 1960) PUNJ 5 12  where the maximum penalty was one 
month imprisonment or a fine of Rs 100, that even the 
sum of Rs 500 was excessive. In fact the appellate tri-
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bunal reduced it to Rs. 100. A common practice that has 
developed in our local courts is the imposition of bail for 
minor offences; e.g. Traffic; radio licence offences; dis­
orderly behaviour; assault and City Council offences. This 
leads to the suspicion in some quarters that the primary 
objective is to solicit a "guilty plea" from th� person 
charged and in effect negating his right to a fair trial, 
guaranteed by the Constitution. The argument that the 
defendant may not attend his trial if he is placed on bail 
in a small sum pales into insignificance when one consid­
ers that the relevant statutes make provision for 
ex-parte trials and the estreat of any security lodged. The 
writer is also aware of a case where a person was charged 
under the National Security (Miscellaneous Provisions) 
Act CAP 16 :02 for unlawful possession of arms and am­
munition, a very serious offence indeed, and was initial­
ly refused bail by a certain Magistrate but was fined 
$250.00 (two hundred and fifty dollars) by the said Mag­
istrate on a subsequent occasion when he indicated his 
willingness "to adopt a certain course". Surely the whole 
substratum of the consideration used to deny bail to the 
person charged disappears in such a case. Furthermore 
very seldom does a Magistrate impose bail on a person 
charged, not by the Police but on a private complaint. On 
the surface there should be no discernible difference in 
the two approaches. 

TEST 

No exhaustive or inflexible test can be laid down for 
disposing of bail applications but arising out of the prim­
ary enquiry as set out above are the following : 

(a) the nature of the accusation R. -vs- Baronet 
(1853) 1 El and Bl. 1DEARS C.C. 51 ; 

( b) the nature of the evidence in support of the 
accusation. Re - Robinson ( 1859) 23 LJ G.B. 
286; R --vs BUTLER ( 1881 )  14 Cox C.C. 530 

(c) the severity of the punishment which conviction 
will entail. Some of these principles are embo­
died in a Practice Note dated 6th July, 1964 is­
sued by Sir Joseph Luckhoo, the then Chief Jus­
tice of British Guiana. 

However, where the person charged can afford it or 
where he is strong enough to pursue his right it is appo­
site to note that a Magistrate may be indicted if he refu­
ses bail from improper motives or sued if he does so mali­
ciously. (See 800.NAVALA: A treatise on the Law of 
Bail p. 46 and Stones Justices Manual 1971 VOL. 1 p. 3�9) . 
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Even when an accused is being tried for an indictable 
.,ffence which is a misdemeanour punishable with a fine, or 
with imprisonment for a term not exceeding two (2) 
years, he is entitled to be admitted to bail but if such mis­
demeanour attracts a greater penalty or where the offence 
is a felony, the Magistrate has a discretion whether or not 
to admit the accused to bail, except where the offence 
charged is treason, misprison of treason, treason felony 
or murder, (see S. 81 of Criminal Law (Procedure) Act 
CAP 10:01) In any case the quantum fixed by the Com.·t 
must not be excessive (see S. 89 (1)  ) . This latter provis­
ion is of particular importance when a comprehensive 
overview is taken of the elements and principles 
attaching to the grant of bail as particularised 
ab:;ve. s. 89 (3) makes an exception 'in the case 
of the married woman or an infant who is admitted 
to bail. Neither is required to enter into the recognisance. 
Magistrates are given a discretion in some cases but are 
obliged to grant bail in others consistent with the express 
provisions of the Statute which are designed to ensure that 
the liberty of the subject is not unnecessarily curtailed . 
Such discretion must be exercised judicially. 

PENDING APPEALS 

Upon conviction by a Court of Summary Jurisdiction 
a person sentenced to any term of imprisonment has a 
right of appeal and upon the exercise of this right he 
may be released on bail pending his appeal. The practice 
is that an application be first made to t�e Magistrate and 
if unsuccessful, to a Judge in Chambers by way of Sum­
mons. An Appeal on conviction on indictment, the locus 
classicus in Guyana is State -vs- Lynette Scantlebury No. 
26/76 in which Chancellor Haynes, as he then was, ex­
plored and explained the principles applicable in such 
cases leaving little room for equivocation or ambiguity . 
This petition was heard on the grounds, inter alia, that 
there was a real likelihood that the appeal will come on 
for hearing after the sentence imposed was served. In the 
course of the judgement Chancellor Haynes said -

"Undoubtedly this Court has jurisdiction to admit an 
appellant to bail pending the determination of an 
appeal. It is accepted law that it is a matter of dis­
cretion. An appellant has no common law or Statu­
tory or constitutional right to bail. But like all oth�r 
discretionary powers it must be exercised judiciallY" 
( underscoring mine) . 

According to the learned Chancellor, the authorities 
are clear that the circumstances must be "exceptional" 



to justify the grant of bail to persons convicted by juries. 
It was his considered opinion that there must be special 
circumstances which made it the "just thing" for grant­
ing bail as in the case of R. -vs- Rudolph Henry (1975) 13 
J. L. R. 55 where on the face of the papers before the 
Court the appeal had every prospect of success. Although 
no reference was made to R. -vs- Marsh 9 W. I. R. 58 this 
case shows that the Appellate Court would not lightly 
find that an exceptional circumstance existed. · The Pres­
ident of the Court held that the long vacation was not in 
itself an exceptional circumstance although the Petition­
er had already served 5 months of his sentence of 36 
months. In the instant petition it was clear that it would 
have been administratively impracticable to have the ap­
peal heard before the expiration of the sentence and con­
sequently the Chancellor admitted the applicant to bail 
in the sum of $2,000.00. But he was quick to point out 
that the sex of the Petitioner had nothing to do with his 
decision. Other functionaries ought . to be guided by the 
quantum fixed in this case as a fair and reasonable sum 
in matters as serious as, or less serious than, the one un­
der consideration. 

More recently, Chancellor Haynes in an extensive judge­
ment in t.he State -vs- Sedley Phoenix: Criminal Appeal No. 
42 of 1979) set out three conditions without which the 
discretion may not be exercised. Firstly the Court must 
be satisfied that it has jurisdiction to hear the matter . 
Secondly, there must be before the Court sufficient ma­
terial for a just adjudication at this stage; and thirdly, 
the appellant must convince the Court that his appeal had 
every prospect of success, i.e. that it ought to Sl.\Cceed. 

Every effort should be made to minimise the erosion 
of tried and tested principles designed to resist en­
croachment upon the liberty of the subject. Institution­
alisation. like a brtdleless steed. may get out of control 
and as Sir Leslie Bearman said : "The need for control, 
and control according to law, will remain so long as men 
believe that uncontrolled power is an evil to be eradica­
ted from civilised Society" (p. 26 English Law - The New 
Dimension) . 

* LLB (Hons.) (London) , a practising Attorney-at-Law. 
-ED. 
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The Nature of Funda1nental Rights 
and Frecdon1 in tbe Comn1onwealth 

Caribbean 

S. Y. MOHAMED* 

A constitution is a selection of legal rules which reg­
ulate the government of a country.1 It may either be 
written or unwritten. Where the legal rules are embod­
ied in a document, the country it said to have a written 
constitution. All Commonwealth Caribbean countries 
have written Constitutions. A written constitution oft­
en prescribes a special process by which it is to be amen· 
ded. The special process of amending it is elaborate. It 
cannot be am�nded except in the manner laid down in. 
the constitution itself. This kind of constitution is called a 
'rigid constitution.' Not all written constitutions are 
rigid. New Zealand appears to be an exception to this 
general rule. That country has a written constitution 
which can be changed through the same process as any 
othier law. 

FUNDAMENTAL 

The English Constitution is unwritten in the sense 
that there is no one document or series of documents 
which may be pointed to as 'the constitution'. The Eng­
lish Constitution is a collection of legal rules and non­
lE:gal rules which govern the government in · Eng­
land. The legal rules are embodied in statutes. The non · 
legal rules are customs or conventions. An unwritten 
constitution can be changed by the legislature in the 
same way as the legislature makes an ordinary law. There 
is no special process to follow to change it. This kind of 
constitution is ca11ed a 'flexible constitution.' In an un­
written constitution there is no code of fundamental 
rights and freedoms. 

All the Commonwealth Caribbean countries have en­
shrined in their Constitutions, which have been enacted 
and handed down to us by the Imperial Parliament, cer­
tain fundamental rights and freedoms. They are called 
'fundamental' ,  because while the ordinary rights may be 
changed by the legislature in the ordinary process of leg­
islation, a fundamental right cannot be eroded by the 
legislature except by the adoption of certain specified 
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procedures. Rights and freedoms can never be truly call- · 
ed fundamental if they can be abrogated by the legisla­
ture in the same way the legislature makes or unmakes 
an ordinary law. 

LEGAL RIGHTS 

.. 
A fundamental right differs from a legal right. A 

fundamental right is guaranteed by the constitution of a 
state and it can only be altered in the manner specified 
in the constitution. A legal right is protected and enfor­
ced in the courts by the ordinary law of the land and it 
can be altered like any other law. There is no specific 
procedure to follow to alter a legal right. Fundamentril 
rights and freedoms are inserted in a constitution in. or• 
der to impose limitations upon the powers of the legis­
lature. They are designed to establish a limited ,ro·.r­
ernment. This concept of limited government is what the 
Americans know as 'a government of laws, and not. of 
men'.2 

ENTRENCHMENT 
'rhe purpose of the entrenchment was described by 

Lord Diplock in Hinds v The Queen3 as follows:-
The purpose served by this machinery for 'entrench­
ment' is to ensure that those provisions which were 
regarded as important safeguards by the political 
parties in Jamaica, minority. and majority alike, who 
took part in the negotiations which led up to the con­
stitution, should not be altered without mature con­
sideration by the parliament and the consent of a 
larger proportion of its members than the bare maj ­
ority required for ordinary laws. 
In Banton et al v Alcoa Mineral et al Farnell, J puts 

it thus :4 

If the right was not enforceable in a court of law, it 
was to some extent protected by the force of public 
opinion, e.g., refusing to employ a man, otherwise 
suitable, on the ground of his race or the district he 
was born. What the Constitution has done is to en­
trench the right which had already existe�, not for 
the purpose of enlarging its content or its area but 
for the purpose of making it difficult for a Parlia­
ment to abrogate, vary or otherwise interfere with 
these rights unless it should pa..c,s a special Act 
amending the Constitution and following the elabo­
rate procedure laid down by the Constitution itself 
in s. 49. 
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lative procedure. The Constitution of the Commonwealth 
of Australia, i:, an Act of the Imperial Parliament, also 
contains certain rights and freedom, but no comprehen­
sive guarantees are contained in it. 16 

The Privy Council has described fundamental rights 
ar1d freedoms guaranteed by the various constitutions 
of the Commonwealth Caribbean countries, as a rrstate­
ment of the common law or existing law. In the Direc­
tor of Public Prosecutions v Nasralla, Lord Devlin spoke 
on the Constitution of Jamaica as follows : 17  

This chapter . . .  prnceeds ,on the presumption thatl 
the fundamental rights which it covers are already 
secured to the people of Jamaica by existing law. The 
laws in force are not to be subjected to scrutiny in 
order to see whether or not they conform to the pre­
cise terms of the protective provisions. 

CONFLICT OF INTEREST 

Fundamental rights and freedoms are not, however, 
absolute or unqualified. If everyone is to have absolute 
rights and freedoms there would certainly be chaos.c 
There would always be a conflict of interest. There must 
be a limit to rights and freedoms if the rights and free­
doms of others and the interests of the community are 
not to be contravened. In Jang Bahadur v Principal Ma­
hindra College, Teja Singh, CJ, said that the right to 
move freely throughout the territory of India did not con­
fer the right to walk over other people's property. 18 In 
Brandt v The Attorney General of Guyana et al Crane 
JA observed19 -

Fundamental rights are not, however, absolute or un­
qualified; they are subject to such limitations as are 
contained in the entrenched provisions themselves; 
limitations which operate in defeasance of those 
rights, so as to make their guarantee to the individ­
ual enure only so long· as he does not prejudice those 
rights and freedoms of others or the public interest. 
If he does so, the individual cannot lay claim to fun­
damental rights for every person must so restrain 
himsellf in their enjoyment as not to infringe upon 
the enjoyment of those rights and freedoms of others. 

BALANCE 

. T_he limitations imposed by the entrenched provi­
swns imply that the fundamental rights and freedoms 
shall be subject to the exceptional provisions and that 



GUARANTEED RIGHTS 

The fundamental rights and freedoms, which we now 
enjoy under our resoective constitutions. are called lib· 
Prt..ies in Ernrland.5 These liberties are highly prized. Lord 
Ellenborough CJ once said that "the law of England is a 
law of liberty."6 Some liberties are contained in four 
e-reat charters or statutes namely Magna Carta.7 the Peti­
tion of Right ( 1 627) ; the Bill of Rights ( 1688) and the 
Act of Settlement ( 1700) . Certain other liberties are con­
tained in the United Nations Universal Declaration on 
Human Rights8 and the European Convention for the 
Protection of Human Rights and Freedoms.9 The right 
not to be dep1ived of property without due process of the 
law, the right to personal liberty and immunity from 
wrongful detention originated in the Magna Carta. The 
right to life is guaranteed by legislation.10 But these lib· 
erties are not guaranteed rights such as are guaranteed 
to the citizen of a country which has a w1itten constitu· 
sion. The.,.....Parliament in England is sovereign and these 
liberties can be abridged any time by ordinary legisla­
tive process, thus the Magna Carta was extended but 
more frequently curtailed more than thirty times be· 
tween the reigns of Henry III and Henry IV. 1 1 The Eng­
lish court cannot declare an Act of Parliament unconsti­
tutional on the ground that the Act has infringed any of 
these liberties. Judicial review of Acts of Parliament is 
unknown in England. But in a. country which has a writ· 
ten constitution in which there are enshrined fundamen­
tal rights and freedoms the courts will unhesitatingly 
declare an Act of Parliament void if it violates any of those 
rights and freedoms. 1 1a 

CANADA AND AUSTRALIA 
Not all written constitutions have enshrined in them 

fundamental rights and freedoms. The Constitution or 
the Dominion of Canada, which is the product of an Im­
perial statute,12 contains no explicit fundamental guar· 
antees comparable to the fnndamental rights and free­
doms enshrined in the constitutions of the Commonwealth 
Caribbean countries. It merely safeguards certain de­
nominational schools against encroachments on their pri­
vileges by provincial legislatures and provides for the 
equality of the English and French languages for speci­
fic purposes. 13 In 1960 the Federal Parliament enacted 
the- Canadian Bill of Rights 1 -1 which recognised certain 
rights and freedoms. The Act was not passed in the form 
of an amendment to the Constitution and it is, therefore, 
capable of being amended or repealed by ordinary legis-
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any law made by the state in relation to these exceptio:a­
al provisions shall be valid even though that law may be 
inconsistent with or in contravention of the fundamental 
rights and freedoms. This is exemplified in Attorney 
General of Antigua v Antigua Times20 where the impu­
gned laws provided that before anyone could publish a 
newspaper he should pay a licence fee of $600 and a de­
posit of $10,000 with the Accountant General to satisfy 
any libel judgement. The Privy Council held that the im­
pugned laws were prima facie unconstitutional because 
they hindered the respondents' right to their enjoyment 
of freedom of expression guaranteed under section 10 of 
the Constitution of Antigua. They, however, upheld the 
constitutional validity of the impugned laws on the 
ground that the impugned laws came within the limita­
tions of the entrenched provisions. The licence fee wa..c:; a 
tax reasonably required to be raised in the interests of 
the defence and for securing public safety, public order, 
public morality or public health and the deposit. was also 
reasonably required for t�e purposes of protecting the 
reputations, rights and freedoms of other persons. 

It is submitted that even if there were no limitations 
or exceptions to the fundamental rights and freedom 
guaranteed by a constitution the court would neverthe­
less be bound to declare that fundamental rights and 
freedoms are not absolute or unqualified. The Constitu­
tion of Trinidad and Tobago, which is modelled after the 
Canadian Bill of Rights,21 has no limitation provisions 
corresponding to the limitations, which are found in the 
entrenched provisions of the several constitutions of the 
other Commonwealth Caribbean countries.22• Yet in Col­
lymore v The Attorney General of Trinidad and Tobago 
Wooding CJ observed.23 

My first observation is that individual freedom in 
any community is never absolute. No person in an 
ordered society can be free to be antisocial. For the 
protection of his own freedom everyone must pa� 
due regard to the conflicting rights and freedoms of 
others. If not, freedoms will become lawless and end 
in ana.1'thy. Consequently, it is and has in every 
ordered society always been the function of the law 
so to regulate the conduct of human affairs as to 
balance the competing rights and freedoms of those 
who comprise the society. 

The various constitutions of the Commonwealth 
Caribbean countries have guaranted us certain funda .. 
mental rights and freedoms which can be taken away in 
certain exceptional cases. This permissible curtailment of 
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our fundamental rights and freedoms is reasonably re­
quired for the continued existence of a civilised societv. 
Fundamental rights and freedoms are, therefore, in 
Burke's words a 'regulated freedom.'24 

* Mr. Mohamed is a State Counsel in the Chambers of the 
Attorney General.-ED. 
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tions ( 1975) 1-5 and 14-17 . 
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Touts and the Law 

By Lalta Ramgopal. 

. The �sch_ief of touting in our legal profession is con­.. sidered such an evil that Parliament of Guyana saw fit to 
impose measures for its suppression. · · 

The Legal Practitioners Act Chapter 4 :  01 Section 2 
defines a "TOUT" as:-

"A person who procures in consideration of any re-
. muneration 4moving from any legal ·practitioner or 
from any person on his behalf, the · employment of 
such legal practitioner in any legal business, or who 
propose� t9 �Y. legal _practitione.r to procure in con­
sideration of any remuneration ·moving from such 
legal practitioner or from any ··person 6n his behalf, 

· the employment of the legal practitioner in such 
business, or who for purposes of such procurement 
frequents the precints of the Court o� any Court .sub­
ordinate thereto and includes a person declared by 
the Registrar to be a tout in pursuance of section 
13". 

Section 16 provides that:-
" Any person who procures any legal business for a 
legal practitioner shall, unless he proves to the con­
trary, be deemed to have procured such .legal business 
in consideration of remuneration moving from the 
legal practitioner if that person is employed by and 
is in receipt of emoluments of any kind from the 
legal practitioner." 

· Accoding tc:;- Justice of Appeal, Victor · E. Crane, as he 
then was, in John Leonard -vs- ··stanley Ersldne, 17 W.I.R. 
_ 157, "the object of the Legislature was not merely to pre-• · 
vent the waylaying of unsuspecting clients whose cases • ·  
are enticed from them by· touts in · favour of particular . . 
· legal practitioners," but "to clean up .the mal-practice of 
touting in the prof.ession, an. evil wWch every _ lawyer . 
knows had been progressively assuming alarming propor­
tions and bismirching the name of the honourable profres­
sion of the law for many years now." . . . 

In pursuance of this object, provision is made in the 
Legal Practitioners Act for the prosecution of touts and 
for the discipline of those legal practitioners who encour • 
age the practice of employing touts. It being fully recog­
nised that there would be no touts, if touts were not en-
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couraged by legal practitioners. · 

Section 11 of the Legal· Practitioners · Act --- confe1·� 
upon the High Court the power to suspend from practice 
or to strike the name of a legal practitioner from the 
Court roll on reasonable cause being shown on petition 
or motion. · : .... ., 

Section 12 of the said act states that any person who 
acts as a tout shall be liable on summary conviction to a 
fine of $250,00 and to imprisonment for six months. 

By Section 13 the Registrar is empowered to publish 
in the Gazette the name of any person who has acted as 
a tout unless cause is shown to the contrary, and the 
Chief Justice may by order prohibit any such person from 
entering the precincts of the Courts. 

Despite these provisions and despite this imique piece 
of legislation in Guyana, touting in the legal profession 
has proliferated, being encouraged and nurtured by some 
legal practitioners who proudly refer to the touts as "field 
clerks." 

Several known touts can be seen in Croal· Street and 
around the precincts of the Courts daily. Who pays them? 
From early in the morning, like kites, these touts can be 
seen openly soliciting, cajoling, coercing and sometimes 
intimidating unsuspecting clients. By divers surreptitious 
malicious and false representations, they malign other 
legal practitioners, while they fraudulently extol and often 
exaggerate the virtues and qualifications of the practi­
tioners who are their patrons; all in their attempts to 
entice, induce and entrap innocent clients. 

These touts would speak derogatorily of the ability of 
legal practitioners of clients' choice, saying . for example, 
that these practitioners were no good, that they (the 
clients) would certainly be jailed or lose their cases if they 
were to engage the legal practitioners of their choice or 
that the practitioners were not in Guyana and had gone 
to reside abroad. By the time the concerned and worried 
clients discover the truth they are already in the grasp of 
the touts' nominees who like veritable boas only wait to 
lay hold of their prey. In the end when the clients do not 
obtain the representation they justly deserve they become 
frustrat€d and bitter about all .legal practitioners and the 
legal profession in general. 

While many lawyers uphold the dignity of the profes­
sion and never condescend to low practices some members 
of the fraternity undoubtedly indulge in abhorrent and 
crooked methods. Although touting and advertis�ng were 
unknown in the legal profession as late as the mid 19th ., 
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century, the legal practitioners who employ touts claim 
that touting existed in Guyana from the dawn of the legal 
profession. They argue that experienced and senior pract.i­
tioners encourage and thrive upon the service which, 
above all, enhances their income. 

All legal practitioners must be aware that the law 
and ethics of the profession forbid touting. Ours is a pro­
fession not a business. We need no hawkers to sell our 
wares. Our services and principles should so shine that 
clients will need no other solicitation, coercion or entice­
ment to engage our services. 

This principle is upheld everywhere by the ethics of 
the Legal Profession. According to Professional Ethics by 
Sir Thomas Lund published by the International Bar As ­
sociation, "Every lawyer owes a duty at all times to main­
tain the honour and dignity of his profession and to deal 
honourably, frankly and fairly with all his colleagues." By 
paragraphs D2 and D3 a lawyer will fail in his duty if he 
seeks professional business to himself unfairly or accepts 
instructions to take proceedings from any person who has 
been introduced to him as a result of solicitation. 

Similarly, the Standards of Professional Etiquette and 
Professional Conduct for Attorneys-at-law, prescribed by 
the General Legal Council (UWI) , states in Canon II 
(b) :-

"An Attorney should not permit in the carrying on 
of his practice, or otherwise, any act or thing which 
is likely or intended to attract business unfairly or 
can reasonably be regarded as touting or advertising. : '  
And in Conduct and Etiquette at the Bar by W.W. 
Bolton: 
"It is contrary to professional etiquette for an (At­
torney-at-law) to do, or cause or allow to be done, 
anything for the purpose of touting, directly or iu­
directly, or which is likely to lead to the reasonable 
inference that it is done for that purpose." 
The Guyana Bar Association cannot continue to he 

oblivious to the existence of touting and its evils in our 
legal profession. And it is now facetious to distinguish 
between feigned and genuine legal business as was done in 
Leonard's case. The Association should therefore take 
active and positive steps to have the law and ethics re­
garding touting enforced. The Association should be bolct 
and courageous to invite, urge and co-operate with the 
police to clean the streets and the profession of touts. 
They are an abomination to society, a disgrace to the pro­
fession, and no less than parasites on an unsuspecting 
community. 
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To Judge Or �;ot To Judge ... :? 
BY 

VIDYANAND PERSAUD* 

"Justice is impartiality. Only strangers are impartial." 
- George Bernard Shaw, Back to Methuselah. 

t_.r --
Dr. Shahabuddeen in "The Legal System of Guyana" 

1 1 1 made the observation that the history of our legal sys­
tem shows a continuing concern on the part of the impe­
rial administrators with the possibility of locally recruit­
ed judges being embroiled in local connections in a small 
society. He however opined that local recruitment of the 
whole judiciary raised a presumption that our society and 
judges are sufficiently mature to operate under tradi­
tional English rules. 

Recent trends show clearly that the concern is not 
the prerogative of the imperial administrators. 

Perhaps the most popular legal dictum was that ut­
tered by Lord Hewart C.J. in R v Sussex JJ., Ex p. Mc­
Carthy, �2> that it is "of fundamental importance that 
justice should not only be done but should manifestly and 
undoubtedly be seen to be done." 

In R v Camborne JJ., Ex p. Pearce <3) the question 
for determination was the interest in judicial or quasi­
.iudicial proceedings which the law regarded as sufficient 
to incapacitate a person from adjudicating or assiting in 
so doing on the ground of bias or appearance of bias. 

Justice Slade reviewed the state of the authorities 
and had no hesitation in declaring that any direct pecu­
niary or proprietary interest in the subject matter of a 
proceeding. however small, operates as an automatic dis­
qualification. In that case the law assumes bias. Diffi­
culties arise when one seeks to determine what interest 
short of that will suffice. 

BIAS 

It was urged upon Slade J that a reasonable suspi­
cion of bias is enough. He however rejected that conten­
tion (although dicta and passages in judgements lent 
some colour to it) and adopted the words of Blackburn J 
in R v Rand <4 > as being representative of an almost uni­
versal requirement:-

" . . . . . . a real likelihood of bias must be proved to 
exist before proceedings will be vitiated on the 
ground that a person who has taken part in or assis-
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ted in adj�dicating them was in law incapacitated by 
interest from so doing." 

Applying the above test Slade J, 'in Pearce's case, 
found no impropriety' in the fact that the Clerk to the 
Justices was a member of the Council which brought the 
charge and -that he retired with and advised the Justices. 

Slade J endorsed the dictum of Lord Hewart CJ (su­
pra) but cautioned that its continued citation in non-ap­
plicable cases might lead to the erroneous impression 
"that is more important than justice should appear to be 
done than that it should in fact be done." 

A quar�er of a century after Blackburn J propoun� 
ded the "real likelihood of bias" test· the echo was heard 
across the_ Atlantic when the United States Court of Ap­
peal in the case of Carr v Fife <5 > declared : 

"It would be mere weakness on the part of a judge to 
refuse to perform the functions of his office merely 
because of the insinuations against his ability to act 
!mpartially." . .  .,..:� 
The old approach exemplified by Lord Esher M.R. in 

Eckersley v. Mersey Docks & Harbour Board <6 > where he 
spoke of the "doctrine of suspected bias" in relation t;o 
judges was emphatically put to rest. 

In R (Donaghue) v County Cork JJ <7 l Lord O'Brien 
C .  J .  unequivocally rejected Lord Esher's doctrine as go­
ing too far. He expressed the view that it was an uncon­
sidered judgement which made use of loose expressions 
and declared that judicial action in Ireland should not be 
regulated by the "mere vague suspicions of whimsical, 
capricious and unreasonable people" and that "mere 
flimsy, elusive, morbid suspicions should not be permit­
ted to form or ground a decision." 

JAGAN v. BURNHAM 
The English Law Reports are replete with cases 

where justices who expressed adverse views to the claims 
of a party were held not to be disqualified when subse­
quently called upon to sit and determine such claims. 
The Windward and Leeward Islands Court of Appeal in 
the case of Nathaniel Joseph v. R <8 > held that· a commit­
ting magistrate is not disqualified although in another 
capacity he had advised further investigations into the 
complaint against the accused and had advised a prose­
cution. However, the Court's decision seems to have 
turned on the limited nature of a preliminary enquiry. 

There is divided opinion in both English and Ameri­
can • legal circles concerning the propriety of a judge per-

70-



mitting a close relative to practice before him. 
In the local case of Jagan " Burnham <9 > the Court 

of Appeal delivered a ruling which was much criticised. 
The Court overruled the objection that a judge ought to 
be disqualified from sitting on the ground that leading 
Counsel for the Respondent was his brother. 

In another local case a trial judge was invited· to· · . 
disqualify himself since he had been a candidate of a par­
ticular political party and the accused persons were mem­
bers of a rival party. , I�iot oµly was the invitation rejected 
but the unfortunate lawyer· who made the applicatlon was 
cited for contempt by the trial judge and almost found 
himself in the jaws of prison ! 

In the case ot·state v Larry Layton qo i the defence 
objected to Bollers C .. J. presiding at the tdal on the 
ground that the Chief Justice and his family were close 
friends of a member of a cult who was allegedly mur- · 
dered by another member of th�t cult. Layton was also 
a member of that cult 

The Chief Justice remarked that no objections were 
raised when a member of the defence team stood trial . 
before another member of the team who was then an 
acting judge. IIi · that case . the accused and judge were 
well known to · each other. 

The Chief Justice, in language reminiscent of that 
of Lord O'Brien· declared that " . . . . . .  only a· person with 
a distorted mind or twisted mentality anxious for the 
sensational 'affaire de scandale' could arrive at such a 
conclusion." He however quashed· the indictment on an-
other- ground.. · 

G\lyana is a small society .and all our judges are re­
cruited· locally . .  The safeguard of the traditional Eng­
lish rules (whjch in. view of the present Attorney Gener­
al will commend themselves to th� . maturity .of o_ur judg-
es) is beiJ1g threatened with . erosion. . . .  

Future developments in this area of the law will be 
looked at with interest and anxiety. 

Guyana Printers Ltd . 1!}73 p .  372. 
2 : ( 1924) 1 K . B : " 259 . 

3 .  ( 1954 ) 2 All . E . R .  850 
4. . ( 1866) L . R .  lQ . B .  233 

5 28 U . S . C . A .  469 ( 1891). 
6. ( 1894) 2 Q . B .  667 . 
7 ( 1910) 2 I . R .  275 . 
8 1 W .  J .  R . 365 . 

9 Guyana Court of Appeal 19'13 
1 0  Guyana High Court 1/79 

.. . . . .  
,:, Attorney at Law. 
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Case Review 

By R. J agnandan 

IN THE GUYANA COURT OF APPEAL 
CIVIL APPEAL No. 17 OF 1980 

BETWEEN : -

BEFORE : 

VICTOR JOHNSON, 
Appellant 

(Plaintiff) 
and 

STERLING PRODUCTS LIMITED 
Respondents 

(Defendants) 

Hon. Mr. R. H. Luckhoo, P. ; Hon. Mr . K .  M. . 
George, Hon. Mr. C.J.E. Fung-A-Fatt, J.A. 

1981 : July 21, 22, 
Mr. Ashton Chase with Mr. Dabi Dial for appellant. 
Mr. Edward Luckhoo with Mr. F. R. Dias for respondents. 

In 1976 the Appellant/Plaintiff, then 26 years, suf­
fered injuries in an accident when operating a machine 
in the Respondents/Defendants factory. His right hand 
was crushed and had to be amputated in hospital, 
in an action against Respondents / Defendants for (a) 
negligence and (b) breach of statutory duty to guard 
dangerous machinery under reg. 3 ( 1) of the Factories 
(Safety) Regulations Ch. 95 :02, the learned trial judge 
awarded damages in the sum of $10,343.00. On appeal, it 
was contended by the Appellant/Plaintiff that the mea­
ure of damages was so inordinately low as to warrant 
adjustment upwards. 
Held : Award varied from $10,373.00 to $29,500.00 

George, J.A. (as he then was) dealth with the follow­
lowing issues at length :-
a > Circumstao!lces whkh would impel an appellant court to intervene in 

order to rectify a judge's award of damages. 
b )  Assessment o f  pre-trial Joss o f  wages . 
c I Mitigation of loss. 
d I Deductions of disability benefits under the National Insurance and 

Social Security · Act, Cap . 36 :01 . 
e J Less of prospective eamJ.ng capacity . 
f) Heads of general damages as enunciated by Wooding, C.J . ,  in CornU­

Jiac v St. Louis (1964) 7 WIR 491: 
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IN THE COURT OF APPEAL OF GUl:'AN'A 
CRIMINAL APPEAL No. 37 OF 1980. 

BETWEEN : 

BEFORE : 

BHUPAL PERSAUD, Det. Const. 7402, 
Appellant 

( Complainant) 

and 

1 .  DANESHWAR RAMSUMEER 
2. THAKUR PERSAUD 
3. LOAKNAUTH c/d CUTTIE 

(Respondents 
(Defendants) , 

The Hon. Mr. V. E. Crane-Chancellor. Hon. Mr. C .  
J .  E .  Fung-A-Fatt, Justice of Appeal. Hon. Mr. C. M. 
Baburam Additional - Justice of Appeal. 
Mr. C. W. Weithers, Ag. Deputy D.P.P. for Appellant. 

The issue confronting the Court of Appeal in this 
matter was the exercise of the judicial discretion of mag­
istrates. 

At the Wakenaam Magistrate's Court, a request was 
made by the prosecutor for a postponement in order that 
he might produce two persons as witnesses at the next 
sitting of the court as they were vitally necessary for the 
conduct of the prosecution's case. 

The reason given for requesting the adjournment 
was that one of the witnesses Dharamdeo Mohan had not 
yet been served with a subpoena to attend court, and 
that another, Detective-Inspector Jagmohan, was busy 
attending another court in Georgetown as a witness. 

The magistrate ordered each of the names of the ab­
sent witnesses to be called out three times, and when no 
reply was forthcoming, he recorded "Case for Prosecu­
tion" in his note-book. The matter was then dismissed 
on a no-case submission by defence counsel. 

On appeal to the Court of Appeal by the Director of 
Public Prosecutions under s. 32 A of the Court of Appeal 
Act Chap 3:01 as amended by s.8 of the Administration 
of Justice Act 1978� it was contended that the decision 
was erroneous in point of law in that the learned magis­
trat.e exercised his discretion injudiciously when he dis­
missed the case on improper and/or insufficient grounds. 
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Held: Appeal allowed and the case .re�it�d to be 
dealt w�th. �e �ovo _by an��her rµag��tra��-

Crane C :  . . 
"Failure -of ·the magtstra� .. w g:r��t tAe 'prosecution 

at least one adjoumment to produce both the absent wit­
nesses, was . a . demal . . Qf justice and an error of law of his 
own creation. Everyone knows how busy magistrates are; 
they work continuously under sµst�ined pressure. It is 
understandable they are very anxious to dispose of their 
cases so as to present .rea,spnabl¥ good .ret:urns to the Chief 
Justice each month, but. they- are not .to do so at the ex-
pense of justice." . . � .  

Editor's Note : •. Save for the fact that the forum was 
a lower one, much the same problem arose in the State 
v Douglas James. .· • 

Criminal Appeal No. 4/80 C.A. 

IN- THE GUYANA COURT OF APPEAL 

STATE v NOLAN COLLINS 

(CRIMMINAL APPEAL No. 1 OF- 1977) 

BEFORE : 

. . · . Q. J .. E. Fung-A:-Fatt, P., ; J . C. Oonsalves-Sapola; . 
. J.A.; G.A.O. fompey, additional Justice of Appe_al. 

Mr . S .  Insanally for the State . 
Mr. �- 0. Adams, S.C. for the Appellant . .  

Appellant, a former · member of the Guyana Police 
Force was convicted at the Demerara High Court on 16th 
December, 1976 for the offences of (a) wounding with in­
tent, (b) discharging a loaded fire·arm with intent. On 

· count . (a) appellant was fined five hundred dollars 
($500.00) or in default six months imprisonment and- on . 
count (b) he was reprimanded and ·discharged and erd­

. ered to pay compensation in .the sum of five hundred 
dollars: ·. ($500,00) to the . virtual complainant. -Appellant' 

. complied with the orders of �he learned trial judge - and 
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subsequently left the jurisdiction. 

On the heaa-ing of the appeal, the appellant did not 
appear, and Senior Counsel's locus standi was question­
ed. He urged: the Court that there were over forty (40) 
misdirections in the judge's summing up and there ·was 
every possibility of the appeal being allowed. But there 
was no evidence that the appellant had instructed him 
. to proceed with his appeal. . . · 

Held : Appeal struck out for want of prosecution. 
(R,• Flowers ( 1966) 50 C.A.R. 22 cited w'th _ approv;d) 

IN THE GUYANA COURT OF APPEAL 
CRIMINAL APPEAt No. 36 of 1980 

BETWEEN : 

BEFORE : 

MAHINDRA PERSAUD c/d VISHNU 
BERNARD DA SILVA, 

Appellants, 

and 

KENNAIID BARRAN, DET. CPL. 9189, 
. Respondent,_ 

Hon. Mr. V. E. Crane, Chancellor; Hon. Mr. C. �.- E .  
Fung-A-Fatt, J.A. ; 
Hon. Mr. C. M. Baburam, Additional Justice of 
Appeal. 

1981 : June 22. 
Doodnauth Singh, Attorney-at-Law for the appellant . 

.,. C. ·w. Weithers, Actin:- Deput:1 Director bf Public Prose-­
cutions, for the resp.mdents. 

The cent�al issue which had to be determined in this 
case :was in what circumstances should the magistrate 
conduct a view of the locus ·m quo. ? . 

Briefly, the facts of the case are that the appellants 
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were charged under s (57) (a) of the Criminal Laws (Of­
fences) Act Chapter 8 :01 with the indictable offence of 
wounding with intent to maim disfigure or disable one 
Yagendra Kishore. 

The Magistrate elected to hear the matter summar­
ily and convicted the defendants. 

It was the defence contention that the virtual com­
plainant sustained his injury through an accidental fall 
from a steep perpendicular drop about seven inches on 
the parapet from the bitumen surface of the public road. 
The learned magistrate in his memorandum of reasons 
said he paid a visit to the scene of the incident and saw 
for himself that nowhere on the Maria's Lodge public 
road was there any perpendicular drop of seven inche·s 
on to the parapet from the bitumen surface of the road. 

This led to a ground of appeal that the learned mag­
istrate erred in conducting a view all by himself in the 
absence of, and without the consent of, either party and 
that by so doing the trial was vitiated. 

Held : Appeal allowed, conviction and sentence set 
aside. 

Crane C. said : 
"Every court of trial has a discretionary power to 

conduct a view of the locus in quo. It is a power that is 
inherent in every court and one which it must necessar­
ily exercise in appropriate cases subject to certain pre­
cautions in the ,nterests of justice, particularly when 
conducting it with a jury, care must be taken to see no 
one approaches, and/or put any improper suggestions to 
them. A magistrate of course, sits without a jury. He 
performs at one and the same time both magisterial and 
jury functions; nevertheless, in the light of the authori­
ties, no view can ever be said to be properly conducted by 
a judge or magistrate if the person charged is not given 
an opportunity to be present with his attorney-at-law if 
he is represented, and H the prosecution and such wit­
nesses for the prosecution and the defence as may be 
deemed mate1ial are not also invited to attend." 

In this case the local authority of Williams v Sancho 
( 1917) L.R.B.G. 137 was cited with approval. Other local 

authorities referred to are Karamat v The Queen ( 1955) 
L.R.B.G. 213, (1956) 1 All E.R. 415; 40 C.A .R . 13 Tam­
eshwar v The Queen (1957) L.R.B.G. 56; [1967] 2 All E.R 
41 C.A.R. 161 [19571 A.C. 476 . 
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Bar Association News 

From the desk of Secretary, Robin Stoby 

PAST PRESIDENT 

The Association wishes to express its gratitude to 
Mr. B. o. Adams who stepped down as President after 2 
years tenure of office, during which time the Association 
faced many difficult problems. Thanks in no small mea­
sure to 'B.O. ' we were able to overcome many of these 
problems and to forge a new sense of unity and purpose 
in the Association. 
CONGRATS 

During the month of May, the Associat:lon lost the. 
servicPs of that stalwart worker Odel Adams. He has taken 
up an appointment in Barbados in the Chambers of the 
O.P.P. We wish him every success in that position . 

On the occasion of the ascendancy of Mr . Justice 
Gonsalves-Sabola to the Court of Appeal, wann congrat­
ulations of the Association were tendered by Mr. Ashton 
Chase, its President. 

COMMITTEES 

The Association started an Editorial Board to pm· 
duce this Magazine, we hope; once or twice a year, and con­
tributions are always welcome. 

We have also set up a committee to draw up a code 
of conduct for lawyers. The expectation is that the code 
will be ready during the new year. We look forward to its 
efforts and trust that all lawyers will give it support. Per­
haps a code of conduct for State and Police Prosecuto1·s 
will be forthcoming too. 

The Committee is headed by B. 0. Adams, S.C. and 
includes J. A. King, s.�., Ayube McDoom, L. Osborne, 
Vidyana.n.d Persaud and Michael Hamilton. 

FIRES 

This year has been very unfortunate for Members of 
the Profession and the Judiciary. Fire has destroyed the 
home of Justice Churaman and caused damage to the 
home of Justice Harner. and to the offices of Messrs. 
Alvin Holder, James Patterson, Martin Stephenson, and 
Frank John, Attorneys-at-Law. The Association is most 
concerned at the losses suffered by our brethren and 
wishes them courage in their efforts to rebuild. 
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VANDALS 
What about break-ins to Lawyer's' chambers and the 

resulting theft and vandalisation of equipment and pap­
ers? This continues unabated and particularly seems to 
affect those of our members who may be involved in sensi­
tive legal actions. Is it co-incidence, we wonder? A greate�· 
awareness of the need for safety at our premises is need­
ed, ·especially in the light of obvious attempts to disturb 
our working life. 

LECTURE SEJUES . . 
-The Association has sponsored a lecture series, the 

first of which commenced on 21st September, 1981 and 
was delivered by the Honourable M. Shahabuddeen, At­
torney General and Minister of Justice. It was entitled 
"Law Reform in Guyana". · On the 28th October, 1981, the 
Honourable V.E. Crane, Chancellor delivered the second 
lecture in -the series "The Functions of the Courts in Con­
temporary Guyana''. 

Other lectures are fixed for :  
· 24th November, 1981 - "Intra Regional Co-operation 

as it affect Lawyers'' by B. 'r. 
I. Pollard, S.C. 

15th December, 1981 - "The Metric System as it 
affect�. the Legal System,, by 
Dr. P. A. Mun.roe. 

26th January, 1982 - "The· Heights of Collective 
Bargaining and the Trade 
Unions" by Mr. Gordon- Todd. 

· 16th February, 1982 - "Crime and the Police" bv 
Hon. Stanley Moore, Minister 
of Home Afiairs. 

1'hese lectures are held at the Law Courts, George­
town, and commence at 7.30 p.m. · Members of the public 
are in'Vited. · · 

OBITUARY 
On Friday the 25th September, 198 1 a special sitting 

at the Supreme Court of Judicature was held to pay trib• 
ute to the memory of the late Mr. J.L. Wills, who was a 
former Magistrate and High Court Judge in the Carib­
bean. The Bar Association was represented by Mr. Ash­
ton· Chase; who spoke on behalf of the Ear. Other speech­
es came from Mr. C.L. Luckhoo, S.C., Mr. B.0. Adams, 
S.C., Mr. Julian Nurse and the Hon. V. E. Crane, Chan• 
cellor. 
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Members are reminded to be careful as they make 
their ·;vay around the High Court Building. Repairs are 
in pMgp!sS. After over a decade of neglect, the Law 
Courts"are beiJ;lg given so�e attention_. We see this as 
an orll:en Qf good things to come in the field of the Ad­
minist ·ation of Justice. 

REPRESENTATION 

Tne Bar Council. met the Chancellor in May, 1981. 

It made representation on a number of matters concern­
ing ractice at the Bar and offered' several suggestions 
for improvements. A full report was subsequently made 
to a ,meeting of the Association. 

CONFERENCES 

'i'he Association's representatives at the Council of 
Legal Education Conference held at the Pegasus Hotel, 
Georgetown, on September, 19.81 were Messrs. B. 0. 
Adams, S.C. and Lloyd Joseph. 

STOI' PRESS 

On the 26th, November, the Bar Association througl1 
its President paid tribute to the late Sir Donald Jackson 
at a special Full Court sitting at the Court of Appeal . 

. · . 

,· 
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Here and There 

WELCOJ.\'IE AND CONGRATULATIONS 

The "Review" welcomes to the magistracy -

Mr. Baljit Etwaroo - Court 9 Georgetown and the 
Interior ( 

Mrs. Clarissa Riehl - Court 4, Georgetown 
( a former State 
Counsel) 
Mr. L.L. Doobay - Court 3, Georgetown 
Mr. Kenneth Benjamin - Court 5-, Georgetown, a1id 
Mr. Durga Prasad - Essequibo 

It offers its congratulations to their worships, and 
hopes that their work will redound to the credit of the 
administration of Justice in the Republic. 

We alsa hail the return from holiday of Mr. Hilbert 
Homer, Principal Magistrate, West Demerara and Mr. R. 
L .  Millington, Magistrate (Georgetown ii) and Chairman 
of the Rice Assessment Committee. 

We hope Mr. Millington is fully restored to health 
The "Review" further welcomes and \congratulates 

Mr. Joaquin Gonsalves-Sabola, formerly Solicitor-General 
on his appointment as a Justice of Appeal. ("Water findH/' 
it is said, "its own level"') , Mr . Prembishaul Persa'l:'.d, 
formerly Principal Magistrate, on his elevation to the 
.Judiciary, ("All good things come to those who wait") and 
Mr. Julian Nurse, now acting Solicitor-General . 

CONDOLENCE 
To Mr. Justice Aubrey Bishop and family on the death 

of Ills mother-in-law. 

SYMPATHY 
With Mr. Justice Ivan Churaman and Mr. Rudolph 

Harper and their families on the destruction and damage 
to their homes, by fire. 

FAREWELL 
To Mr. Jameer Subhan (formerly of Court 9) · Mag­

istrate, upon his retirement, and Mr. Dhanessar Jhappan 
(formerly Chief Justice) , who has taken up the appoint· 
ment of Ombudsman. 

--C.W.H.-
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