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IN THE FULL COURT OF THE HIGH COURT OF THE SUPREME COURT 

OF JUDICATURE  

CIVIL JURISDICTION 

 2019-HC-DEM-CIV-FCA-22 

 
BETWEEN: 

IAMEI AOWMATHI 
Appellant 

 
-and- 

 
JAY SINGH  

Respondent 
                        

The Honourable Justices Brassington Reynolds and Navindra A. Singh 

Mr. Nirvan Singh representing the Appellant. 

Mr. Parmanand Mohanlal representing the Respondent. 

Delivered June 17th 2019 
 

DECISION 

BACKGROUND 

The Appellant instituted High Court action 2017-HC-DEM-CIV-SOC-430 on 

December 20th 2017 against the Respondent. 

 
The said High Court action was purportedly served on January 30th 2018 by a 

Marshal of the High Court on one Sarah Arjune. 

 
The Appellant filed a Without Notice Application for default judgement on March 

20th 2018 which was denied by Justice G. Persaud 

 
The Appellant then filed an amended Statement of Claim on May 22nd 2018. 

On the said May 22nd 2018 the Appellant filed a Without Notice Application for  

default judgement. 
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On June 19th 2018 Justice G. Persaud granted judgement in default to the Appellant, 

though it is not specifically state in the Order of Court, it was presumably in default 

of the Respondent’s appearance, in terms of the Claims made in the Amended 

Statement of Claim. 

 
That Order of Court was entered on July 19th 2018 and amazingly an amended 

version of the said Order of Court was entered on September 19th 2018, though no 

Application was filed to amend the Order. 

 
The Order of Court that was entered July 19th 2018 was then served on the duly 

constituted attorney of the Respondent and the Attorney-at-Law of the Respondent, 

as a result of which the Respondent applied to Justice G. Persaud for the default 

judgement to be set aside and a re-hearing of the action to be granted on the ground 

that the Respondent was never served with the Statement of Claim. 

 
After hearing arguments on behalf of the Appellant and Respondent, Justice G. 

Persaud set aside the default judgement and ordered a re-hearing of the action 

evidenced by Order of Court dated January 30th 2019. 

 
It is from this Order that this Appeal lies. 

 

 

ISSUE I 

Could the Court have properly granted judgment to the Appellant on June 19th 

2018?   

 
LAW 
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Civil Procedure Rules 7.02 

 
Civil Procedure Rules 12.02 

 
Craig v Kanssen [1943] 1 All ER 108 

 
FACTS 

The facts relevant to this Appeal have to a great extent been laid out in the foregoing 

“Background”. 

 
The Appellant has placed great emphasis and reliance on the purported service of a 

Statement of Claim on January 30th 2018 in his written submissions. 

 
This purported service is in fact irrelevant to this Appeal, however, there are 

several issues with regards to that service that has caused anxiety and concern in 

my mind which must be addressed. 

 
To this end, the following additional facts are relevant. 

 
Three other actions were instituted by this Appellant against this Defendant on 

December 19th 2017 concerning the same subject matter as in High Court action 

2017-HC-DEM-CIV-SOC-430.  

Firstly, High Court action 2017-HC-DEM-CIV-FDA-1993 which was served on 

the Respondent’s duly constituted attorney, Sarah Arjune on January 19th 2018. 

 
Secondly, High Court action 2017-HC-DEM-CIV-FDA-1994 which was served on 

the Respondent’s duly constituted attorney, Sarah Arjune on January 19th 2018. 
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And thirdly, High Court action 2017-HC-DEM-CIV-FDA-1995 which was served 

on the Respondent’s duly constituted attorney, Sarah Arjune on January 19th 2018. 

 
All three actions were defended by the Respondent and on April 10th 2018 Justice 

Holder converted all three actions to Statement of Claims to be managed to trial. 

 
The first case management conference was conducted in the three matters by Justice 

Holder on May 8th 2018. 

 
A second case management conference was conducted in the three matters by 

Justice Holder on July 24th 2018 at which time the matters were adjourned to 

September 21st 2018 for a Pre-Trial Review. 

 
Neither Justice Holder nor the Respondent’s Attorney-at-Law were informed by 

the Appellant or his Attorney-at-Law [who were all present] at this case 

management conference that default judgment had been obtained in High Court 

action 2017-HC-DEM-CIV-SOC-430. 

 
All three Claims were withdrawn and discontinued by the Appellant through his 

Attorney-at-Law on September 19th 2018. 

ANALYSIS 

As stated before the purported service of the Statement of Claim is irrelevant to this 

Appeal since that is not the Statement of Claim upon which judgment was granted? 

 
The Appellant’s Attorney-at-Law accepts that no attempt was made to serve the 

amended Statement of Claim on the Respondent, which is the Statement of Claim 

upon which judgement was granted on June 19th 2018. 
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CPR 7.02 (5) provides; 

“An amended originating process need not be served personally on a party who 

was served with the original originating process and responded to it, but must be 

served personally on any opposite party who has not responded to the original 

originating process, whether or not the party is in default of these Rules.” [Bold 

mine for emphasis] 

 
Due to the Appellant’s non compliance with this Rule, the Court had no jurisdiction 

to entertain the Appellant’s Application for Default Judgment much less grant same 

since CPR 12.02 (2) (a) provides; 

“The Court must award Default Judgment where it is satisfied that, the claim was 

served on the Defendant against whom Default Judgment is sought or there is an 

order dispensing with service on the Defendant.” 

 
Solely on this ground the Appeal has to be dismissed. The Respondent is entitled 

to a re-hearing ex debito justitiae. [Craig v Kanssen [1943] 1 All ER 108] 

As stated before the Court is obligated to address certain issues regarding the 

conduct of the Statement of Claim that is the subject of this Appeal and three Fixed 

Date Applications, all commenced by this Appellant.  

 
The Court finds the fact that High Court action 2017-HC-DEM-CIV-SOC-430 was 

not served at the time that High Court action 2017-HC-DEM-CIV-FDA-1993, High 

Court action 2017-HC-DEM-CIV-FDA-1994 and High Court action 2017-HC-

DEM-CIV-FDA-1995 [hereinafter referred to as the FDAs] were served to be 

very suspicious. 
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In fact, Counsel for the Appellant stated that he is unable to provide an explanation 

for this course of conduct since at that time the Appellant was represented by a 

different Attorney-at-Law. 

 
Counsel for the Appellant, Mr. Nirvan Singh, harbours the mistaken and illogical 

belief that he can confine his knowledge of the conduct of the case/s to only steps 

he took or things that he did. 

 
The Court finds the fact that the Appellant and his Attorney-at-Law attended a Case 

Management Conference on July 24th 2018 for the FDAs knowing but not 

informing the Court that the Appellant had already secured judgment in High Court 

action 2017-HC-DEM-CIV-SOC-430 which effectively determined the issues in 

the FDAs to be highly unethical on the part of the Attorney-at-Law and surreptitious 

on the part of the Appellant.  

 
A photograph of the person purportedly being served with the Statement of Claim 

on January 30th 2018 has been exhibited and in my view the person in the picture 

purportedly accepting service of the Statement of Claim is not Sarah Arjune, who 

I observed in Court on April 29th 2019. 

 
CPR 7.02 (3) permits service of an originating process on an employee or agent 

after at least one attempt at personal service. 

 
The Appellant has only described one attempt at service of the Statement of Claim, 

assuming that was an attempt at personal service, then the document could only 

have been served on someone other than the Respondent on the next attempt at 

service. 
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Therefore, in any event, based on the foregoing, the Statement of Claim was not 

properly or lawfully served on the Respondent. 

 
Obiter, I am of the view that, Justice G. Persaud properly refused the first 

Application for Default Judgment on the basis that the relief sought could not be 

granted. I find that the reason for the refusal of the Application for Default 

Judgment warranted a complete dismissal of the Statement of Claim and not just 

the Application  

 
Further, the Statement of Claim nor the amended Statement of Claim, still having 

not been served on the date that the Default Judgment was set aside [January 30th 

2019], the Court ought not to have ordered the Respondent to serve and file a 

Defence but rather ought to have considered whether at that stage the Appellant 

should be granted leave to serve the Statement of Claim and Amended Statement 

of Claim on the Respondent.  

 
CONCLUSION 

The Statement of Claim was not properly served on the Respondent and more 

importantly the Amended Statement of Claim was not served on the Respondent 

and therefore the Court did not have jurisdiction to consider an Application for 

Default Judgment. 

 

It is indeed unnecessary to address any further or other issues raised in this appeal. 

 
 
In the circumstances trial judge acted lawfully, properly and judiciously when he 

set aside the default judgment and granted a re-hearing to the Respondent. 



  Page 8 of 8 

 

This Appeal is dismissed with costs to the Respondent in the sum of $120,000.00. 

___________________ 
JUSTICE N. A. SINGH 


