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lNUlC'l'MEN· r ~-~~ 

IN THE HI~ OF Tl IE SUPREME C'OUR. 

THE STAT!: 

-against-

I. ABDUSALAfVI AZlMULLAH c/d SATO 

2. GHANSl-11\M JAGASSAR c/d $UR.ESH 

3. DEYlNDRA HARRICHAND c/d BARA 

OFFENCE: MURDER: Comrary to Section I 00 or the Crimi na l I.aw Offences Act 
· tcr 8:0 1 

RULING 

The two uccusecl that stand before this Court were along \,vith the NO. One 

·ed who is absent. originall y charged on an Informat ion upon Oath with the offence 

of murder in December, 2004. 

It ap'pears frorn the curies or the documents I have be f<)l't' rnc that the inquiring 

t\'lngistratL' \Vas or the opi nion at the close of' the case fo r the prosecution thnt the 

prosecution had not made out a prima f'acie case fo r murder against the accused. 

However. he was of the opinion th:t t the evidence led by the prosecution established a 

prima focie case or manslaughter, a ksscr indictable offence. 

From the two statements of' lite accused persons it is learnt that the 1nqumng 

Magistrate in seeking to execute his mandate pursuant to Section 65 (I) of the Criminal 

Law Offences Act Chapter I 0:0 l fo rmalized and drew a charge of manslaughter contrary ,., 
to Section 94 of the Criminal Law Offences Act, Chapter 8:0 I against each of the 

accused and asked each accused whether he had anyth ing to say in ans\\'er to the charge 

or rnanslaughter. 

l~ach of the accused in his terse answer proclaimed his innocence. No witnesses 

were called in their defense and each of them was committed to stand trial for the offence 

of manslaughter. Each of them was granted bai l by the inquiring Magistrate. 
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Although the accused had been commi tted for 'the offence of manslaughter the 

Director of Publ ic Prosecution indicted them for the offence of murder contrary to 

Section 100 of the Cri minal Law Offences Act Chapter 8:0 I. 

Only the NOs. 2 and 3 accused have appeared for their trial and before they were / 

asked to plead Lo the charge on the indictment each of thei r 1\ttorne:,1s-at-law indicated to 

the Court that they wished to make certain submissions relativl' to their clients' committal 

with implication for the indictrnenl. 

Mrs. Kim Kyte-John who appears for the NO. 3 accused laid over written 

submissions and made oral submission. Mr. V. Purnn who appears for the NO. 2 accused 

informs the Court that he is adopting the subm iss ions of Mrs. Kim Ky te-John. 

Counsel moved the Court tu have the committal and consequently the indictment 

quashed 011 two separate grounds either of which they contend i::; suflicient to cause the 

committa ls to be quashed. 

The first ground is that the inqui ring Magistrate had no jurisdiction tb frame a 

{: rgc of' manslaughter and when administering the statutory caution to the accused 

I• \ 

in ite; an answer to the charge so framed, for reasons that firstly, a Magistrate is a 

\ 
' '- er at,/ re of statute, he has no authori ty to frame a charge he must put the charge as laid in 

- ' /. r 

<: 1~ 1~ information to the accused then he may commit for any indictable offence on the 

sufliciency of evidence. Secondly, a Magistrate executes a Judicial function while the 

' framing or laying of charge is an executive function, executed by the po lice or the 

Director of Public Prosecution and in recognition of the doctrine of separation of powers 

a cardinal principle on which our Constitution rest the Magistrate cannot and ought not to 

act in breach of this principle. They conLcnclcd that in the instant case he did§}act in 

breach of this principle. 

It is contenclecl by counsel for the State in responding to this ground that the 

marginal note to section 65 (I) of the Criminal Law (Procedure) Act Chapter I 0:0 I which 

staks "chargi ng the accused person·· gives an inqui ring Magistrate the power to frame a 

charge and invite an answer from the accused to the charge as frame. further, the words 

'·'the charge" found in section 65 (I) refers to the charge for which the Magistrate has 
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!'ouncl a prima facie case being made out and the person wlio is charging the accused at 

th3t stage is the Magistrale. 

The second ground raised by Counsel for the accused is that the purpo11ed charge 

of nrnnslaughter as drawn and read to each accused is unknown to the law and as such 

bad in law. Consequently the accused were never affo rded an opportunity lo lead a:1y 

deience tu an offence known to the law whether on the information or as made out in the 

prosecution's evidence. 

Jn the circumstan~es the !irst issue for my determination is . whether the inquiring 

Magistrate by formalizing and drawing a charge of mans laughter and thereafter asking 

each of the accused whether he wishes to say anything in to answer to the charge so 

formal ized, acted in excess of his jurisdiction thereby causing the committals of the two 

accused to be nullities. 

Both counsel for the accused and for the State referred to and sought to analyze 

·· cases of The Sta te -v- Martin Mc Lenn on (NO. 18 of 2003 ), a decision of the High 
q,. • 

( 11 •••• "'"'' C 1 • 01· f\ I 

: -.\-::·.,, C 11 ) and Ma rk Wo ng -•v- Th e Sta tc Criminal Appeal NO. I:? of 2007 a dec ision of the 

•• .-, -,~~), 1 ppea . 
\ . '· . . 

' 

I 

I 

I .,, 

/ .,I' ___ _. ~' • In Mc Lennon's case which was first in time the learned Justice of Appeal Mr. ~ 
,,,,.f)_ r: o\'. " 

. ' '" Chang sitting at~ first instance ra ised suo motu the issues of, '·whether the Di rector of " I' 
i, 

Publ ic Prosecution had pow~· to indict an accused with the aggravated offence of murder 

when he had been charged with nnd committed to stand trial for the lesser offence of 

mans laughter and whether. on the assumpt ion that the evidence on the deposition 

evidence sufticed to support as sufficient case for the greater offence of nll:rder. the 

Di rec tor of Publ ic Prosecution lwd properl y exercised such po '<-ver". (See page I Of 

cyclostyled judgment) Both of the fo regoing issues relate to the propriety of the action 

taken by Director of Public Prosecution after the committal of the accused . 

However, Chang JA in attempt ing to show that the scheme or the Criminal Law 

·. (Procedure) Act Chapter I 0:0 I made provision to secure procedura~ fairness to an 

acn1s1.:·cl both at the pre! iminary inq uiry stage and at the stage \\'here the Director of 

Public Prnsecution exercises her discretion to substitute or add counts on an ind ictment, 

on numerous occasions made reference to Sections 65 and 66 of the Crim inal Law 

( Procedure) Act. In th i:; regard he said at page 15 of his cyclostyled judgment:-
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Procedural regularity and fairness apply not only to inquiring Magistrates but also 

to the Director or Public Prosecution in the exercise of his statutory discretion. 

Chang JA was of the view that a Magistrate's mandate at the close of the 

prosecution 's case, once he finds a prima facie case has been made out for any indictable 

offence, can only invite a defense to the charge instituted .that is the charge as laid in the 

information. He used this as the basis for his obiter dicta statement that, where an accused 

. is charged for murder. is committed for manslaughter and later indicted for murder he 
' ' 
cannot later complain of procedural unfairness or irregularity since he would have had 

the opportunity to raise a defense to the aggravated offence of murder. 

ln the Mc LC' nnon case no issue turned on the propriety of the committal 

proceedings. 

In the \Vong case the appellant like the accused in the instant case was charged 

!t)r murder, committed for manslaughter and indicted for murder. Hovvever. unli ke the 

instant case the committal proceedings were not impugned. 

Besides certain aspects of the summing up of the tria l judge which v,1as challenged 

by the appellant, the issue for determination related to the propriety of the Director of 

Public Prosecution in presenting an indictment for murder af'tcr the appe llant had been 

committed fo r murder. 

/••· ,:_ ... , ' It was the contention of Senior Counsel for the appellant that since his client had 

{ f committed for manslaughter if the Director of Public Prosecution upon receipt of 

\ \ eposition thought it necessary to indict for murder as a 111a11er of procedural fairness 

1:_ :~ \ JJ1e Director of Public Prosecution pursuant to Section 77 ought to have sent the case 

~ 
buc ,< tu the [Vlagislrnte with directions lo commit. 

As in the Mc Lc 1111 0 11 case, on the fac ts. the propriety of the preliminal·y inquiry 

process was not in quest ion. However, tli e Court of Appeal in arriving at its decision on 

the issue before it sought lo ground its reasoning in Section 65 ( I ) and disagreed with 

Chang JA obiter remarks relative to an inquiring Magistrate being reqMired to put the 

specific charge as laid to the accused even though at the end of the prosecution's case he 

is of the opinion that evidence discloses a lesser offence and not the offence charged in 

the information. 

ln this regard the Court opined at page 12 of the cyclostyled judgment as fo llows: 
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But with every respect to our learned Brother, this would be inco~istent with the 

situation where the Magistrate was "of the opinion that the evidence has 

establ ished a prima facie case" for a charge other than the specific charge 

originally brought ugainst the accused. It could hardly be logical or acceptable for 

a Magistrate to find tlrnt a prima facie case was made out fo r. say, felonious 

wounding, and yet cal l upon the accused to lead a defence of Murder for which he 

was originally charged, based upon the insufficiency evidence ...... . 

Chang .IA in Mc Lc111~011 found cha t it was procedurally irregular and unfai r for 

Lil~ Dir~ctor ur Public Prosecution in the e;-.;ercise of her statutor:v· discretion " to indict the 

accused fo r the substituted offence of murder 'vvhen he was charged with manslaughter 

and was invited to lead a defence to that offence which defence did not support the 

. 
offence of murder". 

The Court of Appeal in Wong overruled the Mc Lennon case. in doing so the 

Court said at paragraph 13 of the judgment:-

The defences open to an accused with respect to both charges (ie. For murder and 

manslaughter) are indistinguishable and the inegularity or unfairness, if any 

would be de minimis. To thi s extend, the accused in Mc Lennon would 1:ot have 

be-:n deprived of any right associated with the offence for which he was indicted 

and therefore, to this extent the ruling of Chang JA cannot be supported. 

Counsel for the accused have sought to persuade me that I should not consider 

lllyself bound by the decision of the Court of Appeal in Wong for reasons that it may 

have been made per incuriam or is di stinguishable from the instant case. 

I have considered the arguments raised by counsel fo r both accused relat ive to the 

issues in this case and even though attrncl.ive and compelling they do not make a case on 

\\'hich I could find that the decision in Wo11g was made per incuriarn and even so I doubt 

that this Court can find that a decision or a higher Court was made per incuriam and 

therefore can ignore it' s binding effect. 

As a lower coun by the doctrine of stare decisis I am bound b~1 the ratio decidendi 

or a higher Court. As 10 what constitutes the ratio decidendi I quote f'rom Hnlsbury's 

Laws or England 4th Edition Volume 26 paragraph 573 :-
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The enunciation or the reason or principle upon which a question before a court 

has been decickd is alone binding as a precedent. This underlying principle is 

ca lled the ratio decidendi, namely the general reasons given for the decision or the 

genera l grounds upon which it is based, detached or abstracted from specific 

peculiarities of the particular case which gives rise to the decision. 

However, I am not hound by "obiter dicta" or "Judicial dicta" even if from a 

higher Court, the learned authors of I-la lsl.)llry's Laws of England 4th Edition Volume 26 

parngrnph 574 explain ''dicta" as being:-
,.. 

Statements which are not necessary to the decision, which go beyond the occasion 

and lay down a rule that is unnecessary for the purpose in hand are generally 

termed "dicta". They have no bind_ing authority on another Court, although they

1 may have some persuasive efficacy. Mere passing remarks of a judge are known 

/ as "obiter dicta", whilst considered enunciation of the judge's opinion on a point 

not arri ving fo r decision. and so not part of the ratio decidendi, have been termed 

~ "judicial dicta". 

The concept of "obitei dict.1" was discussed by Talbot J in Flower -v- Ebbw 

Vale , Iron and Coa l Company, Limited (1934) 2 K. 13 l 32 at page l 54 where he said:

lt is of course perfectly famil iar doctrine that obiter dicta, though they may have 

great :"eight as such, are not conclusive authority. Obiter dicta in this context 

means what the words literally signify- namely, statements by the way. If a judge 
~ 

thinks it desirable to give his opinion on some point which is not necessary for the 

) decision of the case, that of course has nol the binding weight of the decision of 

I 

the case and the reasons for the decision. 
'Jflf Of ,,, . / 

I find that this Court is bound by the decision of the Court of Appeal in the Wong 

case to overrule the decision in the Mc Lennon case and by its ratio decidendi. 

What I am not bound by is any "obiter dicta" or 'judicial dicta•· of the Cour~ 

Appeal in its judgment. 

In Wong the Court of Appeal did address this issue of whether a Magistrate when 

ad1111nistering the statutory caution under Section 65 ( l) is bound to ask the accused to 
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answer to the charge as laid in the information even though he was of opinion that a 
. 

prima facie case for that offence wns not estab lished by the·prosecution. 

I have alluded to the statements Ramson JA as he then was, who delivered the 

·judgment of the Court on this issue, the question now for this Court ~s whether these 

statements were necessary for the decision, in other words did they fo rm part of the ratio 

deciclendi ur the case and therefore binding on th is Court. 

I am of the considered opinion that the statements of the Court of Appeal in Mark 
, 

An thony Wong-v- The Stat e rel at ive to whether an inqui ring Magistrate ought to or not 

to put the specific charge as laicl in tile information to the accused at the time of 

I 
i .I 

administration of the statutory caution are "obiter dicta" or "judicial dicta" and not .~ 

binding on this Court. 

In ne ither the Mc Lennon cnse nor the Won g case ,vas the propriety of the 

committal proceedings in issue and tht.: provisions of Sections 6:'i and 66 both relate to the 

duties of the inquiring Magistrate. Consequently in my opinion uny view or finding in 

these two cases relative to these sections ought to be considered as judicial dicta or obiter 

dicta. 

A Magistrate it is trite to say, 1s a creature of statute. He has no inherent 

jurisdiction likes Judges ot· the High Court. I !is powers and duties arc statutory and he 

cannot act outs ide of or in breach of his mandate, should he do so he would be acting in 

·.xcess of _jurisdiction and the impugned act may be quashed or declared a nullity by the 

1-liu h C0urt. 

J An inqui ring Magistrale cannol during 1he course of a preliminary inquiry ascribe 

' I 
Ii 

' 
i 

I 

ii 
i! 
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,..'-~ . unto himself a power he does not have. If the Magistrate adopts a procedure which is no~ 
./ ' •q- no;: ,, 

I' ,.. / 
._, __ 

provided for he would be acting in excess of his j urisdiction. 

This principle is captured in the statement of Lord Pearce m the case of 

A nisminic Ltd -v- Foreign Compensation Commission ( 1969) 2 A.C. 147 at page 195 

where he said: -

Lack of jurisdiction may arise in many ways. There may be an absence of these 

formalities or things which are conditions precedent to the tribunal having 

j urisdict ion to embark on an inquiry or the tri bunal may at the end make an order 

it has no jurisd iction Jo make or in the intervening stage wh ile engaged on a 
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proper inquiry, the tribunal may depart from the rules or natural justice; or it may 
~ 

ask itself the wrong questions; or it may take into account matters which it was 

not directed to tuke into account. Thereby it would step outside its jurisdiction. It 

would turn its inqu iry into something not directed by Parliament and fail to make 

the inquiry which Parliament did direct. Any of these things would cause its 

purported decision to be a nul li ty . 

This analysis was confirmed by the House of Lords-in a number of other cases see 

R - v- Hul l University Visitors E:xp. Page ( 1993) A.C 682, Buddington -v- British 

transpol't Police (1999) 2 A.C. 143 and O'Reilly - v- Mackm a n (1983) 2 A.C. 237 at 
I 

278. 

In the case Gee & Others, 25 Cr. App. R 198 the question the Court had to 

determine like the question in the instant case was whether there was a valid committal 

for trial. The Court held that the examining justices had n'bt acted in accordance with the 

provisions of Section 17 of the [ndictable Offences Act 1848; this was occasioned by 

their acc.;eptance of prepared statements of witnesses who were nut examined before them 

but instead were handed tile statements and asked whether there were true. The Court 

l'ouncl that there had not been a committal for fa ilure to l'ollu\\' the procedure in 

examining the witnesses. 

The procedure for taking evidence at the preliminary inquiry did not strictly 

(:Onfirm with the procedure laid down by the relevant statute resulting in the committal 

/

1

~0·· "•'·':.:••orb,; 1g held a nullity. See also R-V-Ho rscf e rry Road Mngistra tcs' Cou rt, ex pa r te I 
( ( A ars [ 1978J I All ER 373. and Mathew~ (Charles)-v- The Sta te (2000) 60 WIR 390. ~ 

-~-' / l·lovvt~ver, in the instant case the impugned conduct of thc inquiring Magistrate is 

' ~ -t15t so much a Cai lure Lo stric.;tly confirm with the provisions of the statute but a case of the 

Magistrate doing what he had no jurisdiction to do. It is contended that he ascri bed unto 

himself a jurisdiction or power he never had and which as an adjudicator he rould not 

lawfully possess. 

Sections 65 (I), 69 and 71 of the Cri minal Law (Procedure) Act Chapter I 0:0 I are 

the relevant Sections which bear on the issue before this Court and fall for construction. 

These Sections provide as follows: 
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65 (1) After the examination of the witnesses called on the part of the prosecutor has 

69. 

been completed, and ~fter the depositions have been signed as aforesaid, the 

magistrate, if of the opinion that the evidence has established a prima focie case 

against the accused, shall address him in these words, or to the like effect: 

Do wish to say anything in answer to the charge? Your are not obliged to 

say anything unless you desire to do so, but whatever you shal l say will 

be taken down in writing and may be given in evidence upon your trial. 

If at the close of the case for the prosecution , or after hearing the accused or any 

wi tnesses he may pro(luce. t_ht'.J.IEtgistratc is of the opinion that no sufficient case 

is made out to put the accused person upon his trial for anv indictable offence, he 

shall discharge the accused and in that case any recognizance taken in respect of 

the cl-1arge shall become void. 

, '/ 1. If, upon the whole of the evidence. the magistrate is or opinion that a sufficient 

case is made out to put the accused person upon trial for any indictable offence he 
. -

shall, subject to section 9, commit him for trial to the next practicable sitting of 

the courl for the county in which the inquiry is held. 

1 construe Sections 69 as empowering a inquiring Magistrate ev~n if he is of the 

opinion that at the close of the prosecution's case there is not a sufficient case made out 

in respect of the charge laid to still proceed with the inquiry provided he is of the opinion 

that here is a sufficient case made out for an indictable offence. 

ln the Mc Lennon case the Court at page 14 of the cyclostyled judgment opined 

that: 

' 
◄ ~.: 

'L>:~~-- ·, 

Section 69 mandated the Magistrate at the close 

of the case fo r the prosecution lo addr1,.' ss his 

.Judicial mind to the question whether there is 

sufficient case for any indictab le offencl.! and 

not merely the offence charged. 

I am in agreement wi th thi s statement. 

ln the instant eas•~ al the encl ur the case for the prosecution the inquiring 

Ma1?,istrate found that a sutfo.:ient case for the charge or murder as was laid was not made 

out. However. it is clear that he was ot' the opinion that the evidence did disclose a 
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sufficient case for the lesser offence of manslaughter. This being the case he was then 

required to act in accordance with the provisions of Section 65 (I) . 

' 
Again Section 65 (I) provides that the Magistrate must be ·'of the opinion that the i! 

evidence has established a prima facie case against the accused'' before administering 

what is refe rred to as the statutory caution. The first part of' the caution requi res the 

]Vlagistrate to ask the question or the accused, "Do you wish tu say anything in answer to 

It is apparent from the deposi ti ons and documents before me that the inquiring 

Magistrate someti me before administering the statutory caution rormulated and drafted a 

charge in respect of each or the two accused purportedly fo r the offence of manslaughter 

contrary to Section 94 of the Criminal Law (Offences) Act. Chapter 8:01 which he 

recorded on the prescribed fo rm entitled Statement of Accused Person. Following this he 

administered the statutory caution to each accused who was asked whether he would like 

' to say anyth ing in answer to the charge. The charge being the charge for the offence of 

manslaughter which wc1s read to each or them sometime prior to the administrntion of the 

statutory caution. 

I do not construe the provisions of Section 65, 69 and 71 as enabli'ng an inquiring 

rate to formalize and draw a charge for an offence he finds disclosed by the 

~...._-: , l construe the words " the charge" appearing in the statutory caution to mean the 

charge as laid in the information and read to the two accused at the commencement of the 

preliminary inquiry. 

Incongruous and illogical though it may seem to many that an inquiring 

Magistrate being of the opinian that the charge as laid was not made out by the evidence 

must stil l invite an answer to the said charge, the reality is such that a Magistrate has no 

power to formulate and substitute one charge fo r another. This is an example of law and 

logic not always being on friendly terms. 

It is my considered opinion that this anomaly in the law came about when 

Sections 69 and 71 were amended by Act NO. 22 of I 961. Prior to the amendment these 

Sect ions provided as follows: 

IO 

' ·I 
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69. When all the witnesses on the part of the prosecutor and of the accused 

person, ii' any, have been heard, the magistrate sha ll , if upon the whole of 

the evidence, he is of the opinion that no SLUficient case is made out to put 

the accused person upon his tri al fo r any indictable offence, discharge 

him; and in that case any recognizance taken in respect of the charge shall 

become void. 

'7 1. Jr, upon the whole of the evidence, the magistrutc is of opinion that a 

sufficient case is made out to put the accused person upon hi s trial fo r any 

indictable offence he shall, subj ect to the provisions ur section 9 or this 

Ordinance, commit him for trial to the next practi cable sitting of the court 

for the county in which the inquiry is held. 
/ 

l construe these two pre amended Sections to give an inq uiring Magistrate the 

power to discharge an accused in the case ol' Section 69 and the power to commit him for 

[rial in the c~1se of Sect ion 7 1. al'ter heming the whole of the evidence in the case, which 

would include evidence from the prosecution witnesses, the accused and witnesses for the 

Kcusecl . if'any. 

The only other instance in wh ich he had power to discharge \,vas where a no case 

submission was upheld at the close or the case for the prosecution. He had no power 

where he upheld a no case submissions to continue the inquiry where he was of the .,, 

opinion that a sufficient case wa~ made out to put the accused upon his trial for any other 

indictable offence disclosed in the evidence led by the prosecution. 

Consequently, since an inquiring Magistrate at the time or the pre amended 

::;ecti0ns 69 and 71 could not contemplate committing an accused for any indictable 

offence at the close of the case for the prosecution it mean t that at the time of his 

a9ministralion of the statutory caution "the charge" for which he was inviting an answer 

from the accused could only have meant the charge as laid and read to him at the start of 

the inquiry. 

ln 196 l the legislature thought it necessary to extend the powers of the Magistrate 

hence the rnrn~nc\ments to Section 69 ,111d 71 . 

By ActrN0. 4 of 1972 an amendment was made to Section 65 (I), the words "is of 

-1he opinion that the evidence has establ isht'd a prima facie case against the accused" were 
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substituted for the words "unless he discharges the acctised person". This amendment 

was eflectecl to keep in step with the amendments to Sections 69 and 71. 

However. the actual statutory caution was left untouched. Neither was there any 

' other a1rn:ndment made to the Criminal Law (Procedure) Act or any other law to allow 

!'or an inquiring Magistrate 10 clo the impugned act of the inquiring Magistrate in the 

instant case. Even though a preliminary inquiry is not a trial fo r a determination of the 

guilt or innocence of the :iccused it is still a process du1)ng and at the end of which the 

inqui ring Magistrate must make determinations based on what the parties present to him. 

In thi s regard I perceive him as an adjudicator as such he has no power to rewrite or 

fashion a charge during the course of the committal proceedings to accord with his 

0

011. 

To formulate and draw a charge is not the function of' an adjudicator. From the 

ttim tie Magistrate formulated and drew a charge of manslaughtl'r which he read to the 

. ...} 

•o ;iccused, he in my view stepped into the shoes of the prosecutur or police. Further he 
.., " ' r~ <;.,~/ 

~ effect changed the i11qui ry from one f'or the offence of murder to one of manslaughter 

which he had no power to do. It is the prosecution who has inst ituted or laid the charge 

for the offence they perceive that the two accused have committed. 

An inquiring Magistrate's power is to commit for any indictable offence if he is of 

the opinion that a su f licient case has been made out after hearing the whole of the 

evidence. Ir he is of the opinion despite upholding a no case submission on the charge as 
I 

laid then illogical though ;t may seem he must adm inister the statutory cm1tion without 

any change or substitution of the charge as laid in the information. 

In the premises I find that the procedural irregularity committed by the Magistrate 
,,. 

was so fu ndamental as to render the committals of the accused nu llit ies. 

In respect of the second ground raised by Counsel fo r the accused to have thei r 

committals quashed, I do not Jim! that• failure of the Magistrate to use the words 

"unlawfully killed" was sufficient to cause any prejudice to the two accused. 

They were present in Court and rl.!presentcd by an Attorney-at~Law during the 

J) rosecution o r· the case, th:;!rcl'orc they \.Vould have heard the evidence ~ga inst tilem and 
_,,/ 

knew that the Magistrate was of opinion that the eviclenGe--clisclosed the offence of 

manslaughter and not of murder. 
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I am of the view that at the time the Magistrate invited a defence Crom the 

two accused they were quite well aware it was for the offence of mans laughter. 

In thi.: circumstances I find thi s ground of the challenge to the commit tal of 

, the two accused to be wi thout mcri t. 

Howeve r, for reasons or 111y earlier findings the co mm ittals of the Nos. 2 and 

' 3 accused a re quashed. Consequently the indictment preferred against these two 

nee used is also quash ed . 

Fr nklin D. Holder 
Hon. Mr. Justice F. Holder 

Pl ISNE .fl!li!itJJ~ourt Judge 
Supreme Court of Judkature 

Dated thi s I 0th day of March, 20 I I 
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