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A RT 

BETWEEN: 

Before: 

CIVIL JURISDICTION LAW LIBRARY 
Georgetown 

In the matter of the Trade Union 

Recognition (Amendment) Act 2009 

FEDERATION OF INDEPENDENT TRADE 

UNIONS OF GUYANA 

Plaintiffs 

-and-

TRADE UNION RECOGNITION AND 

CERTIFICATION BOARD 

Defendants 

THE HONOURABLE MR. JUSTICE SANDIL S. KISSOON 

Appearances: 

Mr. A. Chase, S.C. fo r the plai ntiff. 

Ms. T. Marks for the defendant. 

Heard on: 

11th September, 2016 

26th September, 2016 

l3th October, 2016 

DECISION 

The plaintiff, a body of Trade Unions, commenced the present proceedings by way of 

General ly Indorsed Writ of Summons, on the 2nd May, 2016, aga inst the defendant Board 

seeking the following Declarations and Orders: 
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A. A dedaration that contrary to the Trade Union Recognition (Amendment) Act 2009 

the Plaintiffs were not consulted prior to the appointment in 2015 of the Chairman 

of the Trade Union Recognition and Certification Board; 

B. A declaration that there was non-compliance with the amendment to Section 5 of 

the Trade Union Recognition Act 1997 as set out in the aforesaid Amendment Act 

2009 in the 2015 appointment of the Chairman and Trade Union representatives on 

the aforesaid Board; 

C. A dedaration that the Plaintiffs are the most representative organization of 

workers in Guyana; 

D. A dedaration the Trade Union Recognition and Certification Board (hereinafter 

referred to as the 'Board') set up 2015 was not established in conformity with Trade 

Union Recognition Act of 1997 as amended in 2009 and was therefore not 

established in accordance with the existing Law; 

E. A declaration that the Plaintiffs have not been duly recognized and treated in 

accordance with the Law and consequently the aforesaid Board cannot be regarded, 

recognized and treated as being in accordance with the Law; 

F. Damages in excess of $200,000.00 for the loss suffered by the Plaintiffs in the light 

of the aforesaid breaches of the Law; 

G. An injunction restraining the Defendants from deciding issues or determining 

matters authorized by the abovenamed Act until duly constituted in accordance 

therewith. 

H. Such further and other order as the Court may deem just; 

I. Costs; 

The defendant is a body corporate, established by law pursuant to Section 4 Of the Trade 

Union Recognition Act Chapter 98.07 of the Laws of Guyana. 

As a preliminary issue the Court sees fit to treat with the submissions of the defendant that 

the procedure invoked by the plaintiff to initiate the present proceedings is misconceived, 

as the proceedings ought to have been brought instead in the Administrative Jurisdiction 

by way of prerogative writ and further that the defendant is not a proper party to the 

proceedings. 
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Assuming that such a submission has merit, it must be noted that the present action was 

instituted on the 2nd March, 2016. Since that time the defendant has submitted to the 

jurisdiction of the Court, firstly in the interlocutory proceedings and thereafter in the 

substantive action and trial of the matter before this Court, without objection. In the 

circumstances, the Defendant is estopped from maintaining its submission. In any event, 

this Court will not at this stage allow adjectival law or forms to haunt us from the grave but 

will adjudicate on the substantive issues before this Court which are called into question. 

Further on this issue the Court notes that the record reflects that an application to strike 

out the substantive action on this very ground was filed by the defendant on the 5th April, 

2016 but not pursued, and later withdrawn on the 6th October, 2016. 

This Court is constrained to repeat the admonitions of the Caribbean Court of Justice in 

Watson V. Fernandes [2007) CCI 1 Al., when confronted with procedural objections: -

"Courts exist to do justice between the litigants ... 

Justice is not served by depriving parties of the 

ability to have their cases decided on the merits 

because of a purely technical procedural breach 

committed by their attorneys .... the function and duty of a 

judge is to see that justice is done as far as may be according to 

the merits .... the attainment of true justice is over the highway 

of realities and not through the alleyway of technicalities." 

In his text Commonwealth Caribbean Public Law (Third Edition) at page 290. 

Professor Fiadjoe examined the remedies available to a litigant and reminds us that 

injunctions and declarations are quite often used to obtain redress. 

"The great advantage of injunction over prohibition 

is that the injunction can and does provide interim 

relief' 

And further as it related to declarations: 
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"A rather versatile remedy, what it does is to declare 

the rights of the parties. It is expected that a responsible 

public authority or even the Government itself will abide 

by the Declaration Order and has been invoked in 

numerous instances" 

The defendant's contention that the plaintiff has no locus standii is without merit as the 

plaintiff body has a direct interest in the matters in issue and is an aggrieved party affected 

by the actions/omissions of the subject minister as it relates to the appointment of the 

chairman and members of the defendant board. 

This is more so in view of the fact that it is the "most representative organization of 

workers" as contemplated by section 5(1) OF the Act. 

The central issues which arise for consideration in the present matter touch and concern 

Section 5(1) Of the Trade Union Recognition Act Chapter 98.07 Of the Law of Guyana 

As Amended by Act No 1. Of 2009, The Trade Union Recognition (Amendment) Act 

2009, Bill No. 25 Of 2008. which was enacted by Parliament and later assented to on the 

17th March, 2009. 

The contention of the plaintiff is that as a matter of law arising from the express wording of 

the legislation, i.e. Section 5(1), the minister with responsibility for labour has a specific 

duty to consult with them as "the most representative organization of workers in Guyana 

" totaling in excess of 34,000 members in number. 

The defendant on the other hand contended, firstly that there was no such duty imposed on 

the minister in relation to Section 5(1) at law since the plaintiff body was not the most 

representative organizations of workers contemplated by the section, secondly, that in any 

event the minister had consulted with the plaintiff body together with individual heads of 

the Unions, comprising the plaintiff body prior to his appointment of the chairman of the 

defendant board in the year 2015, for the period 1st November, 2015 to 31st October, 2017, 

and thirdly that the term "most representative organizations of workers" is in effect 

analogous to the term "most representative associations of Trade Unions" and that 
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Parliament had so intended the minister to consult under the Amendment Of Section 5(1) 

instead of with the body as being the most "representative organization of associations of 

Trade Unions" as opposed to workers and in this regard the Guyana Trade Unions Congress 

(GTUC) was the body to be consulted by the minister for the purpose of the Act, since it 

consisted of 8 (eight) or more Trade Unions whilst the plaintiff comprised of four ( 4) such 

Unions only. The central issue herein is the interpretation of Section 5(1) of the 

amendment. 

The Court was presented with conflicting evidence on the interpretation of this section, and 

the intention of Parliament as it related to the amendment in issue. It was made no dearer 

by the defendant's witness Mr. Charles Ogle the Chief Labour Officer of Guyana who 

represented to the Court that the section in issue referred to the GTUC on the basis of the 

greater number of unions which comprised the body i.e. eight (8) in number, and who 

further testified that the minister had accordingly consulted with the GTUC as "the most 

representative organizations of workers" in the circumstances, on the issue of the 

appointment of the present chairman of the defendant body. This interpretation was from 

no less a person than the Chief Labour Officer of Guyana, who was also the present 

SECRETARY to the defendant Board. The court's task was made no simpler by a purported 

legal opinion tendered into evidence by the defendant, dated 7th January, 2016, issued by 

the Chief Parliamentary Counsel, stating that the present board as constituted, was so 

constituted in accordance with the law. This is found to be fallacious. The Court cannot, for 

the reasons set out below, concur with the opinion of the learned Parliamentary Counsel. 

The Court, in analysing Section 5(1) of the Act to ascertain the intention of Parliament in 

passing the amendment thereto and the mischief to be remedied, encountered grave 

difficulty in so doing. This unenviable task proved to be a more demanding one due to the 

conflicting submissions and evidence adduced by the parties. 

Bennion On Statutory Interpretation/ Division Three Rules of Construction/Part XIV 

the Informed Interpretation Rule (Legislative History) /Enacting history/Section 

2017 Use of Hansard in relation to the use of Hansard in such circumstances sets out the 

preconditions for its use, namely; 
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A. "The statements must be made by or on behalf of the minister or other person who 

is the promoter of the bill 

8. The statements must disclose the mischief aimed at by the enactment or the 

legislative intention underlying its words. 

C. The statements must be clear" 

Pursuant thereto this Court had recourse to obtaining Hansard of its own volition, via a 

process of application through its Registrar to the Clerk of Parliament who provided same. 

Further the Court upon satisfying itself that the official reports of the debates as obtained, 

satisfied the criteria or prerequisites identified by Bennion, had duplicate copies made and 

circulated to each party to ascertain their objections, if any, on the proposed use of the 

Hansard, and their respective objections if any, to the Court having recourse to same, to 

ascertain the intention of Parliament, at the time the amendment in issue before the Court 

was passed into law. 

The matter was thereafter adjourned to enable the parties an opportunity so to do. 

Mr. A. Chase, S.C. indicated in advance that if no further submissions were received from 

him on behalf of the plaintiff by the stipulated time then this was an indication the plaintiff 

had no objections therewith. 

No submissions or objections were received by the Court, on this issue, from either party, 

within the stipulated time, or at any time thereafter. 

The court in reviewing the official record of the debates noted that the bill was presented 

by the then Minister of Labour Manzoor Nadir, who was the promoter of the amendment 

and supported by Kamal Chand, then M.P who testified as a witness for the plaintiff. He is 

also a representative of a Trade Union, The Guyana Agricultural Workers Union (GAWU), 

one of the four (4) Unions which comprise the plaintiff body. 

A perusal of the Hansard confirmed with great clarity that the intention of Parliament in 

passing the amendment, which arose for interpretation, was to ensure that decisions which 

were required to be made affecting the rights of workers, generally and in particular as it 

relates to the appointment of the chairman and members of the Trade Union Recognition 

Board should be done on the basis of consultations with and nominations from, the most 
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representative organizations of workers, being the Federation of Independent Trade 

Unions of Guyana (FITUG) as against the most representative associations of Trade Unions 

i.e. (GTUC). 

The underlying rationale for the change, as reflected in Hansard was to bring same in 

conformity with International Labour Organization (ILO) conventions and its artides, 

which now promulgate that decisions are to be taken after consultation with the most 

representative organizations of employees and workers. 

It was found that prior to this amendment, (FITUG), which consisted of only four (4) Trade 

Unions but which was the most representative organizations of workers totaling in excess 

of 34,000 workers at the time, was excluded in favour of the largest association of Trade 

Unions or most representative association of Trade Unions the (GTUC) which comprised 

twelve (12) Unions, with membership of only 16,000 workers combined. 

In short, the intent of Parliament as reflected in the Official record of the debate leading to 

the enactment of the amendment was expressed by the promoters of the Bill, the then 

Minister of Labour and the other speakers induding the plaintiffs witness Koma I Chand 

M.P who indicated the intent and purpose of the amendment was; 

"in terms of the Trade Union representation, 

the ministers will now receive nominations from 

the most representative organizations of workers 

as against the most representative associations of 

Trade Unions. So here you have in the (GTUC), 

Twelve Unions (12), and here you have in 

(FITUG) four unions. The four Unions have 

greater membership ... " 

On this issue the court finds and holds that it was the intention of Parliament when it 

passed the Trade Union Recognition (Amendment) Act 2009 No. 1 Of 2009. and S.5(1) 

Of the Trade Unions Recognition Act 98.07 Of the Laws of Guyana. as amended, that 
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the subject Minister of Labour was now required to consult with the plaintiff body, which is 

most representative of workers i.e., the most representative organizations of workers in 

Guyana. 

On the issue of the appointment of the Chairman of the Board the term "most 

representative organizations of workers" referred not to the most representative 

organizations of Trade Unions (GTUC) as suggested by the defendant but rather the 

organization that is most representative of workers in terms of the totality of persons 

comprising its membership. 

This interpretation accords with the official reports of the debates and the evidence of the 

plaintiffs witnesses including Kamal Chand who testified that this was the intention of 

Parliament at the time of the passage of the legislation. No contrary legislative intent was 

asserted in evidence. The evidence before this Honourable Court established that the 

plaintiff body which consisted of only four ( 4) Trade Unions, cumulatively represents a 

total number of workers in excess of 34,000 persons, while the GTUC which is comprised of 

more Trade Unions has a membership totaling cumulatively between 14,000 to 15,000 

members. [EVIDENCE OF CARVIL DUNCAN GENERAL SECRETARY OF THE PLAINTIFF] 

This evidence was neither disputed nor challenged by the defendant, whose contention as 

reflected in cross examination was to the effect that Parliament intended by the 

amendment that the subject Minister shall consult with the body which was made up of the 

largest number of Trade Unions. Put another way, the defendant's contention was that the 

term "most representative organization of workers" in fact referred to (GTUC), and in fact 

meant the most representative organization of Trade Unions. 

The mischief sought to be remedied by Parliament in enacting the amendments was to 

bring the Act in conformity with present (ILO) conventions where the emphasis is on the 

number of workers affected or represented, and which is now considered to be of infinitely 

more importance than the number of affiliated Unions comprising the body. It was 

expressly recognized and acknowledged in the official record of the debates (Hansard) that 

the plaintiff body whilst representative of the largest number of workers, previously had 

no voice in matters which affected them or its membership and this was the specific 
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anomaly sought to be addressed by Parliament and the underlying reasons for the passage 

of the amendment. 

The unfortunate position is that on the evidence before the Court, or lack thereof, the 

stance taken by the subject Minister was not one contemplated by Parliament subsequent 

to the passage of the amendment, and was in fact representative of the mischief sought to 

be cured. 

On the evidence before this Court the subject Minister consulted with the (GTUC) as it 

related to the appointment of the chairman of the defendant board for the period 2015-

2017, when the Act did not require them to be consulted. Further the plaintiff body's 

representation on the board was arbitrarily reduced from two (2) to one (1), 

notwithstanding the evidence before the court emanating both from the plaintiffs and the 

defendant's witnesses established that subsequent to the passage of the amendment, in 

2009, the plaintiff was allocated two seats on the board until 2015 when same was 

arbitrarily and unilaterally reduced. 

There is no evidence before this Court that the Minister consulted with the plaintiffs 

organization at any time prior to the appointment of the Chairman of the defendant board 

for the period 1st November, 2015 to the 31st October, 2015. The evidence before the court 

emanating from the plaintiffs witnesses which the court accepted as credible on this issue 

was that subsequent to the passage of the amendment in issue, the plaintiff was at all 

material times consulted by the Minister on the issue of the appointment of the Chairman 

of the defendant board, which appointee over the period was then Justice Prem Persaud, 

between 2009-2015. 

Such consultation subsequent to 2009 suffices in the circumstances to give rise to a 

legitimate expectation by the plaintiff to be consulted on this issue and any decision to the 

contrary, is made in bad faith, without jurisdiction and unlawful. 

The evidence of the plaintiffs witnesses in this regard was unanimous on this issue: there 

was no consultation. The suggestion to the contrary put to them by Counsel for the 

defendant was rejected and the Minister was not called to give evidence on this issue, nor 
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was any other person whom it was alleged may have had personal knowledge of such 

consultation. 

This duty to consult had its origin in the common law and is based on the rules of 

procedural fairness and natural justice. 

In application of Carl Hanoman No 23m of 1999 (Gy) (Unreported Decision), Bernard 

CJ stated; 

"However modern trends indicated that the 

Consultation process embraced more than just 

an opportunity to express views and receive 

advice. It involves meaningful participation and 

overaH fairness and although it inevitably involves 

the exercise of a discretion ,inherent in that 

discretion is the obligation to act fairly and 

reasonably within the boundaries of the statute 

authorizing the exercise of the discretion." 

(Page 138 ludicial Review In The Commonwealth 

Caribbean. Rejendra Ramlogan 

Article 282 Of the Interpretation Section of The Guyana Constitution Of The 

Corporative Republic Of Guyana defines the term consultation and meaningful 

consultation to mean the person or entity responsible for seeking consultation shall: 

A. "Identify the person or entities to be consulted and specify to them in writing the 

subject of the consultation and an intended date for the decision on the subject of 

the consultation 

8. Ensure each entity to be consulted is afforded a reasonable opportunity to express a 

considered opinion on the subject. 

C. Cause to be prepared a written record of the consultation." 
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The nature of the duty of consultation in whatever form is set out in what are usually 

referred to as the Gunning Principles. 

1. Consultation when the proposals are still at a formative stage. 

2. Adequate information on which to respond. 

3. Adequate time in which to respond. 

4. Conscientious consideration by an authority to the consultation. 

These were laid down in R V. Brent London Borough Council Exparte Gunning. 1985 

84LGR 168 

"The essence of the requirements is fairness and the Gunning Principles are applied 

because they are "a prescription for fairness" 

Supperstone. Goudie And Walker on Judicial Review Chapter 10 "Procedural Rules 

of Consultation provides at 10.23: 

"A duty to consult may be imposed by statute ... 

consultation is a crucial part of the Central 

Government decision making, it improves the 

understanding of the decision maker and 

therefore, leads to better administration. In addition, 

it is an impartial aspect of democracy. Those 

affected by decisions are able through the 

consultation process to have some influence on 

that decision; there are official consultation principles 

which set out certain consultation criteria which 

are generally to be treated as binding on government 

departments and agencies ... 

Where secondary legislation is targeted at particular 
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persons, then the duty to consult is closely analogous 

to the principles of natural justice that an affected 

person should have the opportunity to make 

representations." 

The duty to consult the authors noted arise from statute or the common law. 

The party to be consulted may be defined or identified, as in this case expressly whilst on 

the other occasion the court is required to construe the language of the legislation to 

determine the consultees. 

In A.G V. Mohamed Ali (1987) 41 WIR at 176, The Court of Appeal Of Guyana, led by 

Massiah C held that certain amendments of the Labour Act 1984 enacted without 

consultation with the Trade Union body and contrary to their legitimate expectation should 

be struck out. 

The nature of consultation "involves more than simply taking into account any 

representation which a body chooses to make, it involves actively seeking such 

representation", (SUPPERSTONE) ( supra) 

In ROLLO v. MINISTER OF TOWN AND COUNTRY PLANNING [1948[ 1 ALL ER 13, Lord 

Justice Bucknill approved the dicta of Morris J at first instance where he stated; 

"the holding of consultation ... is an important 

statutory obligation. The minister with receptive 

mind must by such consultation seek and welcome 

the aid and advice" 

The consequence of the failure to consult has resulted in varying approaches by the Courts 

over the years. 

The Courts' intervention and Order were previously based on whether the wording of the 

legislation in issue was mandatory or directory. 

O' Reily v. Mackman (1982) 3 ALL ER 1124, Lord Diplock said: 
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"it is a question of construction of the relevant 

legislation ... whether nonobservance in the process 

renders the decision a nullity" 

Such considerations were not confined or limited to the section but rather the legislation or 

enactment as a whole. 

In Howard v. Boddington (1877) 2 PD 203 At 211, Lord Penzance said: -

"in making the appropriate classification it is 

necessary for the court to have regard to the 

whole purpose of the enactment as well as the 

provision disregarded and its relation to the general 

object to be served by the Act" 

In recent times the House of Lords moved away from mandatory /directory approach and 

instead approved and applied the dicta of the High Court of Australia in the case of R v. 

Soneji [2006] 1 AC 340: 

"A better test for determining the issue of validity 

is to ask whether it was a purpose of the legislation 

that an act done in breach of the provision should be 

invalid. In determining the question of purpose regard 

must be had to the language of the relevant provisions 

and the scope and object of the whole statute ... 

emphasis ought to be on the consequence 

of non-compliance" 

Supperstone' s text on Judicial Review ( supra) observed on this issue: 

"although courts seek to do justice, the starting point 

must still be that the court should try to get at the 
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real intent of the legislation by carefully attending to 

the whole scope of the statute. If it is plain from 

the legislation that a failure to comply renders a 

determination a nullity, the courts must of course give 

effect to that however inconvenient or unjust that may 

appear to be" 

Further; 

"Historically the duty to consult has been treated as 

mandatory ... failure to consult is a significant breach 

and in general, a complete failure to consult will lead 

to the resulting decision being quashed." 

In Bradbury V. London Borough of Enfield (196 7) 1 WLR 1311 Lord Denning tersely 

declared in the Court of Appeal, in reversing the decision of the High Court which refused 

to grant relief on the basis chaos would result: 

"even if chaos should result, still the law must be obeyed" 

When partially complied courts have adopted a more pragmatic approach. (Per 

Supperstone (supra) 

Judicial Review (Principles of Procedure) Auburn. Maffett. Sharlond 2013, Oxford 

Press At Pg.199, considered at page 99 the test for breach of this duty to consult; 

"Where there is a statutory duty to consult, 

the primary question is whether the decision 

maker complied with the requirements of 

the legislation". 

In this case there is no evidence whatsoever of an effort on part of the subject Minister to 

consult with the plaintiff body or to embrace the legislative intent reflected in the passage 

of the amendment. 
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At page 200 Paragraph 7.50, the authors of The Judicial Review (Principles of Procedural) 

supra stated: -

"A failure to consult at all in a case where there 

was a duty to consult is normally viewed as a 

serious matter and the court will normally 

quash the resultant decision". 

The Court finds in the present matter on the basis of the evidence before the Court there 

was a complete disregard of the duties and obligations imposed by Par1iament on the 

subject Minister in convening and appointing both the chairman and members of the 

defendant board for the period 2015 to 2017. 

This is highlighted by the fact of in addition to the omission by the Minister to consult with 

the plaintiff body as it related to the appointment of the chairman for the period 1st 

November, 2015 to 31st October, 2017, the number of the plaintiffs representatives on the 

Board was arbitrarily reduced from two to one. 

By regression the actions of the subject minister accord with the position that prevailed 

prior to the enactment of the amendment passed by Parliament. In such circumstances, the 

action and conduct of the Minister in complete disregard of the provisions of the statute, 

the intent of Parliament and in the rule of Law in constituting the defendant Board, were 

unlawful, without any legal basis, and ultra vires the enactment, aH of which go to 

jurisdiction and renders the resulting decision a nullity. 

In the circumstances, Judgment is granted for the plaintiff in terms of paragraph 11 of the 

Statement of Claim, as set out hereunder. The following declarations are granted: -

A. A declaration that contrary to the Trade Union Recognition (Amendment) Act 2009 

the Plaintiffs were not consulted prior to the appointment in 2015 of the Chairman 

of the Trade Union Recognition and Certification Board; 

B. A declaration that there was non-compliance with the amendment to Section 5 of 

the Trade Union Recognition Act 1997 as set out in the aforesaid Amendment Act 
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2009 in the 2015 appointment of the Chairman and Trade Union representatives on 

the aforesaid Board; 

C. A declaration that the Plaintiffs are the most representative organization of 

workers in Guyana; 

D. A declaration the Trade Union Recognition and Certification Board (hereinafter 

referred to as the 'Board') set up 2015 was not establ ished in conformity with 

Trade Union Recognition Act of 1997 as amended in 2009 and was therefore not 

established in accordance with the existing Law; 

E. A declaration that the Plaintiffs have not been duly recognized and treated in 

accordance with the Law and consequently the aforesa id Board cannot be regarded, 

recognized and treated as being in accordance with the Law; 

The relief sought at paragraphs (G) and (F) are hereby refused as no evidence as to 

damages was adduced before the court by the plaintiff and, further the tenure of the 

defendant board comes to an end in a matter of days. The Law like equity will not act in 

vain. Costs to be taxed fit for Senior Counsel to the plaintiff unless otherwise agreed. 

THE HONOURABLE MR. 

JUSTICE SANDIL S. KISSOON 

.......... .. ...... .. ............ ..... ................ ... ... 

DATED: 

2 4 I 1.l \ -Z,ol'i-..... ... ... ... \ ........... .. .. .. . 
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