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Cora'hl Mr. Justice Franklin D. Holder 

DECISION 

In the matter of an 

Application by Anita 

Cummings for Orders of 

Certiorari and Mandamus. 

This Application is fo r the prerogative Writs of Certiorari and 

Mandamus. The rules nis i granted called on the learned Mag istrate Mr. Fazil 

Azeezc and the Registrar of the Supreme Court to show cause why the rules 

nis i should not be made absolute. 

I fee l obligated to say at this point that the affidavits of both the 

Applicant and Respondent are short on detai ls and it would serve all 

concerned much better if the parti es in cases heard on affidav it evidence 

make al I efforts to put a ll the re levant facts before the Court. 

There is nothing in the affidavits fi led which informs the reader who 

and which Court ordered bail and the process leading to the grant of bail. It 

was only at the stage when Counsel were made to address the Court that the 

Court was informed of the order of the Chief Justice that the Defendant Gary 

Coggins be granted bai l and a copy of the said order was laid over. 

One is left to infer fro m the averments in the affidavits that at some 

point in the trial of the case against the Defendant he was granted bail after 

bail was first refused on 1st July, 2008. 
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Now while the Order of the Chief Justi ce was la id over w ith the 

acquiescence of the Court it was not made part of the evidence by either 

party by be ing referred to and exhibited on an affidavit and since it is not 

one or the documents mentioned in section 24 of the Evidence Act Cap. 5 :03 

for which I can take judic ia l notice I am constrained to disregard the orig in 

and contents of the order. 

There is no evidence o r the inc lus ion in any Order made fo r the grant 

of bai l the requirement for a surety or sureties, ne ither is there any ev idence 

i:.ij1MU ·-:---. of anyone, including the Defendant and the Applicant, entering any 
.\) ' '4'i'- 1-Y • 

\ I (.Q -;,..._/ . r ¢s 
-~'~ r~\~gni zance of bail. Th is is so even" I am wrong in finding that regard '"' .Ji cann~t be had of the order o f the Chief Justice for the reasons stated. 

c.-s;'-"i~I I 
'' -:;:,,. '1t~ I ' 

\ ~., 4:.>, ' . 
:"" /~•ft& •. I 

·,· · From a poor photocopy of the case j acket No. 1279/2008 exhibited by 
I 

the Applicant in her affidavit it is learnt that one Gary Coggins was on the 
I ~f11
! Apri l, 2008 charged summarily with the offence of trafficking in 

. ,. ,,,· ;i1~rcotics contrary to section 5 (1) (a) (i) of the Narcotic D rugs and 
'.. ' . ';.! l t ' · .. 

Psycho tropic Substances Offences Act and he p leaded not guilty to the 

offence. It is apparent fro m the said case jacket that on the 1st July, 2008 an 

application fo r ba il was made on his behalf but was refused by the 

espondent Magistrate . 

In her Affidavit the Applicant avers that on the 6th day of June, 2008 

she pa id the sum of $ 150,000.00 as bail for Gary Coggins who was, at that 

time he r son-in-law. A copy of the receipt from the clerk at the M agistrate 's 

Court has been exhibi ted as proof of this payment. T he Applicant's daughter 

to whom Coggins was married apparently d ied during the course of the tria l. 

After the daughter's death Coggins removed from a known address to an 

unknown one and he stopped communicating with the Applicant. This was 

sometime in March, 2009. 

T hen in November, 2009 the Applicant v isited the Regis try of the 

Vreed-en-Hoop Magistrate's Court to enquire about the case against 

Coggins when she learnt that Coggins was found gui lty by the Respondent 

Magistrate and was sentenced to three years imprisonment together with a 

fine of $30,000.00. 
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The Applicant also learnt that the Respondent Magistrate had ordered 

that the Bail of $150,000.00, which she avers was paid as surety, be 

forfeited. 

The Applicant a lleges further that she was never informed by notice 

that Coggins was not attending Court when required to do so, so as to give 

her an opportunity of producing him before the Court and that from a perusal 

of a certifi ed copy of the Case Jacket in the matter the Magistrate never 

issued a warrant fo r the arrest of Coggins fo r non-attendance at Court. 

/
~~~g :~~ 

'.J-1'-
✓• 

')· She a lso deposed that there is no indication on the case jacket that 

, , ~i~/f(, Coggins was ever absent on the adjourned dates and as far as she was aware ,g ,'? 
't ' -I'~ : Coggins was attending Cou1t on the adjourned dates. 

/ I, • 
/\ 

.. ~ t ·rr• ., ...... 

' . 
' 

On the 25th March, 2010 the Applicant was granted an order or rule 

nis i of certiorari d irected to the Respondent Magistrate to show cause why a 

Writ of Certiorari should not be issued quashing his Order dated 22nd 

October, 2009 in case jacket No. 1279 of 2008 to fo rfeit the bail paid by the 

Applicant on behalf of Coggins on the 6th clay of June, 2008 on the ground 

that the said decis ion was unlawful , ultra vires and in breach of the rules of 

natura l justice. The Applicant was also granted an order or rule nisi of 

mandamus directed to the Reg istrar of the Supreme Court to show cause 

why T he Registrar should not be compelled to pay her the sum of 

$150,000.00 w hich represented the money lodged as bail in case j acket No. 

1279 of 2008 s ince the refusal to pay was based on the decision of the 

Respondent Magistrate of the 22nd day of October, 2009, which said decision 

was un lawful , untra vires, null , void and of no legal effect and made in 

breach of the rules of natural justice. 

\ 

On the 9th June, 20 10 the Respondents fi led an Affidavit in Answer. 

This Affidavit sworn to by the learned Magistrate M r. Fazil Azeeze in it he 

states that it was made on his own behalf and on behalf of the Registrar of 

the Supreme Court. 
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In his affidavit the learned Magistrate acknowledges that he was the 

presiding Magistrate who made the decis ion to forfeit the sum of 

$ 150,000.00 lodged as bail deposit by the Applicant. 

At paragraph 7 of his affidavit the learned Magistrate seeks to answer 

the Applicant 's cla im of her bei ng aware that Coggins was attending Court 

on a ll the adj ourned dates. He deposes that, "Case Jacket No. 1279/2008 

reveals that, s ince the institution of the crimina l charges Gary Coggins 

appeared in the Leonora and Vreed-en-Hoop Magistrates' Court up until the 

14
th 

July, 2009. That after the 14th July, 2009 Gary Coggins did not appear in 

to his matter, in breach of the recognizance lodged 

r pause here to note that firstly, the learned Mag istrate is not making 

these s tatements from memory but is rely ing on what he claims is shown on 

the Case Jacket. However, after my own perusal of the Case Jacket exhibited 

I am unable to find any annotation on the Case Jacket establishing the 

absence o f Coggins from Court. 

Secondly, I am unappreciative of what the learned Magistrate means 

or Coggins. 

T he learned Magistrate fu rther avers that he was not legally required 

to issue a warrant for the apprehens ion of an accused person who was free 

on bail but fa ils to appear, in which case it would be competent for him to 

proceed to tria l in the accused absence. I find this response to be correct. He 

goes on to say that he was not legally requ ired to notify the Applicant that 

Coggins the subject of the lodgment o f ba il was not attending Court or to 

g ive her an opportunity to produce him. 

A surety he asserts is bound to fo rfe it the sum lodged if the principal 

party fa il s to carry out his obligation to attend Court for h is trial and the 
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Appli cant was or ought to have been aware that the fai lure of Coggins to 

attend wou ld result in the sum paid as bail deposit being forfeited. 

At paragraph e ighteen he avers that his actions in forfeiting the sum of 

$ l 50, 000.00 lodged as bail deposit by the Applicant were lawfu l and in 

accordance with the provisions of the Criminal Law (Procedure) Act 

C hapter 10:01 . 

The fo llowing are the g rounds or allegation of unlawfulness upon 

which the Applicant obtained the orders or rule nisi of Certiorari and 

Mandamus. T hey have been randomly set down and do not necessarily 

appear in order of priority or importance: 
u~ , .... ••.u. c<.,,U' 

"'~• 

i i· 
• 

~. * Firstly there was no issue of a warrant for the arrest of Coggins 

{ ti ~ for non-attendance at Court. 
·1\ t~J , ,,. 1·'r ~- ! S"' .· ·,~ 

t. ,) ,·· •· ' .. ) -- .,.,!r(/"'4", 
•. /.;/: . -1': l, 

4,_fr,.4.:- ' ~- * //"' Secondly there was no evidence of absence from Court on the 
I 

* 

re levant Case Jacket# 1279/2008 

Thirdly the Applicant was never informed by a notice that 

Coggins was not attending Court so as to give her an 

opportunity of producing him before the Court. 

Fourthly the Magistrate could only forfe it bail for non

attendance of the Defendant Coggins and only after notification 

to the surety or bai !or that the Defendant was not attending so 

as to g ive the surety an opportunity of producing the Defendant 

in Court. 

* Fffihly the Applicant learnt of the forfeiture of the sum of 

money she had lodged after she had paid a v is it to the 

Magistrate Court Registry. 

As stated earlier I find that it was not legally obligatory on the 

Magistrate to issue a warrant for the arrest of Coggins if he was absent from 

Court during his tria l and I do not construe the absence of the issue of such a 
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warrant to support any contention or implication that the Defendant was 

a lways present in Court. 

It is the contenti on of the Applicant that s ince the case j acket did not 

have any annotation as to the absence of Coggins from Court on the 

adjourned dates it means that he must have been present on a ll occasions. 

While it would have been prudent and proper fo r the learned 

Magistrate to record the absence of Coggins from Court the fact that this was 

not so recorded does not invariably lead to the conclusion that Coggins must 

have been present. 

l accept M r. Harnanan's submission that the maxim "omnia 

~·~•··'- . h . . _ ~'-v 'jll#csumuntur n te esse acta" oug t to apply 111 these circumstances. 
~❖ ~ -

·', ~:-. 

J,;~'. He who asserts musl prove as such it .fe ll on the Applicant to provide l~~t 
.. ,.~~"

4 more tangible evidence to support any assertion that the Defendant Coggins 

was ··at a ll times unto the day the Magistrate made the order fo r forfeiture, 

present in Court at his trial after he was out on bail. 

The Applicant by her own averrnent leads one to conclude that from 

between 30th March, 2009 and November, 2009 she knew nothing of what 

was happening in the case. 

Should I find on the evidence and assertions of the Applicant that 

Coggins was at all t imes present at his trial would lead to the inevitable 

conclusion that the Magistrate when he purported to forfeit the recognizance 

was be ing dishonest and possibly guilty of misfeasance. This I am not 

prepared to do on the evidence adduced and relied upon by the Appli cant 

I do not accept the contention made by the Applicant in her affidavit 

that she ought to have been notified that Coggins was not attending Court 

when required to do so, so as to give her an opportuni ty of producing him 

before the Court. 
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The averments in this regard are made as I perceive them to be on the 

bas is that she was a duly constituted surety. As to whether she was so or not 

I wou ld return. However, suffice it to say that there is no requirement on the 

part of the Court to noti fy a surety that a Defendant was not attending Court 

so that the surety may be able to produce a Defendant in Court. Ralph 

Gibson J. expla ined that the principle in Regina -v- Wells Street 

Magistrates' Court. Exparte Albanese [/982] JQB 333 at page 344 BC 

where he said, 

It is the duty of the Surety to stay in touch with the bailed 

prisoner to see that he w ill appear at Court. The Court, in 

cons idering the capability of the surety in the event of the 

fa ilure of the bailed man to surrender, will look to what 

the surety did to see that the man did surrender and what 

he did to a lert the po lice if there was any risk of his 

absenting. 

A11d at page 346 letter F he a lso said 

The surety is obi iged in his own interest to stay in touch 

with the person granted bai l and to keep himself in 

formed of the bail conditions if they are of concerns to 

them 

Now wh ile there is no duty on the Court to notify the surety of the 

ba iled prisoner 's absence from Court, where a Magistrate purports to 

exerc ise hi s discretion to forfe it a recognizance under S. 98 of the Summary 

Jurisdiction (Procedure) Act Chapter 10:02 a person who has entered a 

recognizance must be g iven an opportunity to be heard before a Magistrate 

can exercise such a discreti on 

In R. V. Southhampton Justices Exparte Green [1975] 2 ALL ER 

107 3 Lord Denning in construing Section 96( 1) of the Magistrates ' Cou1t 

Act 1952 of the U.K. which is similar to Section 98(1) of the Summary 

Jurisdi ction (Procedure) Act Cap. 10:02 sought to expla in the powers and 
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duties o f the Magistrate under this section relative to forfe iture. At page 

I 077 letters e-j of the report he states as fo llows:-

At common law if a person gave a recognizance for the 

performance of a condition- and the condition was not fulfill ed

he automatically forfe ited the sum secured by his bond. By the 

Indictable Offences Act 1848, S 2 1 and Schedule, there was set 

out the form of recognizance to be taken by justices on granting 

bail. If the accused did not appear, the surety automatically 

fo rfeited the sum; and it was levied by the same process as a 

line. But that has been altered now . Forfeiture is no longer 

au tomatic. The justices are g iven discretion. This is done by the 

Magistrates' Courts Act 1952, S 96(1), which says : 

' Where a recognizance 1s conditioned for the 

appearance of a pe rson before a Mag is trates' Court . .. 

and the recognizance appears to the Court to be forfeited , 

the Court may, subject to the next following subsection, 

declare the recognizance to be fo rfe ited and adjudge the 

pe rsons bound thereby, whether as principa l or sureties, 

or any of them, to pay the sum in which they are 

respectively bound.' 

lt seems to me that the word ' may' confers a discretion 

on the justices. 

Section 98 of the Summary Jurisdiction (Procedure) Act Cap 

10:02 provides-

(]) Where a recogniza nce is condition fo r the appearance of any 

person before the Court or for his doing some other act o r thing to be 

clone in , to, or before the Court or in a proceeding in the Court, the 

Court may, if the recogni zance appears to be forfeited, declare it to be 

forfe ited , and order the sum due thereunder to be levied upon the 

movab le property of the person I iable thereunder, in the same manner 

8 



as i [ the sum were a penalty adjudged by the Court to be paid, and 

were ascertained by an order: 

Provided that (a) The Court may at any time cancel or 

mi tigate the fo rfeiture upon the person liable under the 

recognizance apply ing and giving security, to the 

satisfaction of the Court, for the future performance of 

the condition of the recognizance, and paying, or giving 

security fo r the payment of, the cost incurred in respect 

of the forfe iture, or upon any other condition the Court 

thinks just; and (b) If it appears to the court that a 

warran t of di stress should not, under the provis ion herein 

before contained, the issue against the person, liable 

under the recognizance, but that he has immovable 

property, the Court may, if it think fits, postponed the 

issue of a warrant o f commitment against him, and 

transmit the recognizance to the director of public 

prosecutions in order that it may be put in suit against 

hi m' 

Like Lord Denning I construe the word "may" appearing in S. 98(1 ) as 

conferring di scretion on a Magistrale to forfe it a recognizance. Forfeiture of 

the sum secured by the recognizance is not automatic on failure of the 

performance of any condition of the recognizance. 

Since forfe iture is not automatic under S. 98 and a Magistrate has a 

d iscretion the surety is enti tled to put forward reasons why the recognizance 

ought not to be forfe ited. And the surety may only enjoy thi s entitlement 

where he is given an opportuni ty to be heard as to why the recognizance 

ought not to be fo rfe ited. 

ln the Canadian case Re: Rex -v- Mc Tavish Exp. Brown [1927] DLR 

893 an application was made by sureties to quash an Order for the estreat of 

recogni zance they had entered into, the condition of the recognizance being 

fo r the appearance of one Mc Tavish before the Magistrate. Neither Mc 
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Tavish nor the sureties were notified of the intention to make the claim for 

the estreat of the recognizance. 

Mathers C .J. K.B . of the Manitoba Kings Bench in granting the application 

said at page 895 

The effect of the order (that is the order estreating bail) when 

made is that the cogni zer and his sureties become judgement 

debtors to the Crown in the several amounts for which they 

had obi igated themselves to be levied on their goods and 

chattels, lands and tenements, without any right of exemption 

and in default of findings suffi cient property to satisfy the 

judgements their bodies may be taken into custody. Natural 

Justice, it seems to me requires that before an order involving 

such serious consequences to the cognizer and his sureties is 

made, they should be given an opportune of being heard . 

See also R -v- Crown Court at Snaresbrook Exp. Butler (1 986) 

Independent 15 Duncan, the Digest Vo lume 15( 1) 1993 2nd reissue 

paragraph 13469. 

A Magistrate 111 exerc1s111g his discretion under S. 98 is making a 

determination affecting the interest of the person entering into the 

recogn izance. On entering a recognizance a surety is placed in jeopardy of 

losing the sum of money recoverable under the recognizance, consequently 

the rules of natural justice ought to app ly. The Magistrate is expected to act 

fa irly and by acting fairly would require him before declaring any 

recognizance fo rfeited to hear the person who would be adversely affected 

by any decision or declaration he may make. It was Lord Brown-Wilkinson 

who observed in R -v- Home Secretary exp. Pierson [1998] AC. 539 at 

550 that 

Where wide powers of decis ion making are conferred by statute 

it is presumed that Parliament implicitly requires the decision to 

be made in accordance with the ru les on the natural jus tice. 
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And in discussing the application of natural justice to the exercise of 

discretionary powers the learned authors of Administrative Law 9th edition 

Oxford Un iversi ty Press, said at pages 532 - 533 

lt is of the essence of natural justice that it should be observed 

generally in the exercise of discretionary powers. The mere fact 

that discretion confe rred is wide is no reason for weakening this 

principl e ... A ll discretionary powers have limits of some kind, 

and whether these limits are widely or narrowly drawn the 

discretion ought lo be exercised fairly, jus t as it must be 

exercised reasonably. 

t~~:t,t.i~ In the p resent case the evidence is clear that the Applicant was never 

<;s, ~ • i-f~~ed of any hearing on the question of forfeiture of the sum she had 

v . lodge'd as such she was denied an opportunity of being heard before the 

t I 1'l 
(~ :r order was made depriving her of her money. 
·. - :.;• 

But there remains a most important issue of whether the Applicant 

was a Surety and had entered a recognizance conditioned for the appearance 

of the Defendant Coggins. 

As alluded to earlier in this Judgment there is no evidence of the 

Defendant Coggins or the Applicant entering into any recognizance 

conditioned for the appearance of Coggins. 

I find that the Appl icant cannot by making the bail deposit as she did 

consti lute herself a surety. 

ln the circumstances I find that the Applicant was not a surety who 

had entered a recognizance fo r the appearance for the Defendant Cogg ins . 

What the n fl ows fro m th is? 

I do not accept Mr. Harnanan 's submission that s ince the Applicant 

was not a surety she could only have paid the money on behalf of the 

prisoner. 
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The App licant avers that she paid the sum of $ 150,000.00 and that it 

was her money. Nowhere does she say it was the prisoner 's money. T he 

Magistrate ' s Court O ffice issued the Applicant with a receipt which 

establishes that the money was received from the Applicant and it is paid as 

bail depos it. 

The Respondent must produce more cogent evidence that the sum 

lodged belonged to the Defendant Coggins to support its contention . 

l deduce from the evidence before this Court that after the sum of 

$ 150,000.00 was lodged the prisoner was re leased. 

However, on his re lease there was no obligation on the Applicant 's 

part to ensure the prisoner's appearance in Court on the adjourned ela tes. 

A Magistrate's power, duties and jurisdiction are prescri bed for by 

statute. He has no inherent j urisdiction or powers. 

on his part s ince there is no provis ion on the Criminal Law (Procedure) Act 

Chapter 10:0 1 fo r the for fe iture of recognizance by a M agistrate in the 

circumstances of the case heard by the Respondent Magistrate. 

T herefore I fi nd that the learned when he purpo1ied to fo rfe it the sum 

clgecl by the Applicant sought to do so under Section 98 of the Summary 

urisdi ction (Procedure) Act Chapter 10:02. 

This Section provides fo r discretion in the M agistrate to declare the 

forfeiture of a recognizance. In this case there was no recognizance entered 

into by the Applicant to allow fo r the exercise of the Magistrate ' s power of 

fo r fe itu re under this Section. Therefore he could not forfeit the sum lodged 

by the Applicant as he purported to do. 
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' ' 

Assuming that I am wrong and the Magistrate could in the 

circumstances of this case where the Applicant is not a surety who had 

entered a recognizance, still fo rfe it the sum lodged by the applicant I find 

tha t s ince the money lodged belonged to the Applicant and she stood to 

loose that money consequent on any declaration he could make as to 

fo rfe iture the rules of natural justice ought to apply. 

The applicant ought then to have been g iven an opportunity to be 

heard before the sum of $ 150,000.00 which she had lodged as bail deposit 

cou ld have been fo rfeited by the learned Magistrate. 

Mr. I-Iarnanan m his written submission apparently recogrnzmg the 

deficiencies in his case if Section 98 of the Summary Jurisdiction 

(Procedure) Act is re lied upon, sought to argue that a Magistrate was vested 

w ith the power of forfeiture under both Section 89 (2) of the Criminal Law 

(Procedure) Act Chapter I 0:0 l and Section 46 of the Summary Jurisdiction 

(Procedure) Act Chapter 10:02. These sections provide as fo llows: 

The Magistrate, or the Court, or the Judge, may 

accept a deposit of money from or on account of 

any person in lieu of a surety of sureties, and on 

any breach of condition of his recognizance that 

deposit w ill be forfe ited and shall be dealt w ith in 

the same m,mner as sums of money recovered 111 

respect of fo rfe ited recognizances. 

S. 46 The Court may accept a deposit of money from or 

on account of any person in lieu of a surety or 

sure ties, and, on any breach of condition of his 

recognizance, the depos it shall be forfeited and 

shall be dealt with in the manner hereinafter 

mentioned. 

He construes these Sections as making it mandatory on the Magistrate 

to forfe it a deposit. However, l disagree with the construction p laced on 

these two Sections by Mr. Harnanan. In my opinion both of these prov isions 
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prescribe for a discretion in the Court or a Judge or a Magistrate to "accept a 

depos it of money from or account of any person in lieu of a surety or 

sureties" . I construe these words to mean that a Judge or Court or M agistrate 

where he is persuaded that a surety or sureties for some reason ought not to 

be provided may order that the prisoner or someone on his account deposit a 

sum of money in place of a surety or sureties. 

1 think it appropriate at this point to set out how I construe the powers 

of a Magistrate under Section 98(2) o[ the Criminal Law (Procedure) Act 

Chapter 10:01 and Sections 46 and 98(1) of the Summary Jurisdiction 

(Procedure) Act Chapter I 0:02 are triggered and ought to be exercised. 

Section 98(1) empowers a Magistrate in the exercise of his discretion to 

declare a recognizance forfeited and order the sum due or provided for under 

the recognizance to be recovered by levying upon the movable property of 

the person g iving the recognizance. Such sum being regarded as a penalty 

ascertained and adjudged by the Court to be paid. 

A recognizance is a pledge given by the principal and a surety to pay a 

of money in the event of breach of some condition by the 

_ ,, ~{ pd,nc pa l. 

/, d ;1 j 

, u~,o~ !'?!<n 
O 1 
,/t/ I f i I appears to a Magi s Irate that there has been a breach of any of the 

· · ·: :f'C'""'J . . f' conditions of the recognizance he may in his discretion declare a forfeiture 

of the recognizance given. He then orders that the sum the cognizers have 

made themselves li able fo r be recovered by levying on the movable property 

of the cognizers. 

The next s tep in the proceed ings would be for levy to be made on the 

novable property of the cognizer to satisfy the judgement debt. However, in 

Guyana because of the practise of a cognizer being made to deposit cash 

equivalent to the sum pledged in the recognizance there is no need for 

recourse to levy proceed ings, instead the sum lodged in Court is taken m 

execut ion of the sum due under the recognizance. 

[t ought to be borne in mind that it is the recognizance that a 

Magistrate is empowered to forfeit under Section 98(1) while under Section 
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89(2) Crim ina l Law (Procedure) Act Chapter I 0:0 l and Section 46 Summary 

,,Juri sdi ction (Procedure) Acl Chapter I 0:02 it is the deposit he is empowered 

to forfeit. 

So when a surety is made to deposit the sum of money he or she has 

p ledged under the recognizance that sum deposited is not deposited in lieu of 

sure ty or sureties. The deposit in my view when lodged by a sure ty acts as a 

security and saves time and trouble of taking levying proceedings against the 

moveable property of the sure ty. 

It is my considered opinion that when a surety is asked to deposit a 

sum of money equiva lent to the sum in the recognizance it cannot be and is 

not the condition for which a Magistrate may exercise the powers of 

forfe iture of a deposit under Section 89(2) of the Criminal Law (Procedure) 

Act Chapter I 0 :0 I or Section 46 of the Summary Jurisdiction (Procedure) 

Act Chapter l 0:02 s ince the deposit was not made in place of a surety or 

sureties. Pursuant to both Sections 89(2) and 46 the condition which triggers 

a Mag istrates' power of forfeiture of a deposit is a prior order from a Judge, 

,,~ ·~iv~ Magistrate or the Court that a deposit of money may be accepted from or on 
/ ":J ./rl. 

(

<~<1 . ~~ount of an accused or someone in custody in p lace of a su rety or sureties. 

~~ ,,,~ 
, ?:~ .,..J Now returning to the present case it is the Respondent's obligation to 

'~·~ _._, 
'r- · show cause and if it be Counsel's submission that the learned Magistrate 

.. , "r'r1rn1 r 

acted pursuant to any power of forfeiture vested in him under Section 46 of 

the Summary Juri sdiction (Procedure) Act then it would have been prudent 

on his part to so state and essentia l that he produce cogent evidence of any 

order made by a Magistrate's Court for the acceptance of a depos it of money 

from or on account of Coggins, in lieu of a surety or sureties. 

Even if this Court takes the order for bail of the Chief Justice into 

In my view it is neither sufficient nor proper for a counsel at this stage 

to say Lhat the Mag istrate acted pursuant to a perceived power vested in him 

under Section 46 when the Respondent does not himself so state and states 
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otherwise or where there is no evidence to show that he could have indeed 

acted pursuant to his powers under thi s section. 

The receipt pro~ced in evidence does not say anything about the 

money being deposited on account of Coggins nor does it state that the sum 

deposited is in lieu of surety. 

Now w hile I do not make a finding, I do not agree with Mr. Harnani-.\n)'::;) 

submission that the words in both sections make forfeiture mandatory on 

breach of the prisoner 's recognizance. It is not necessary tha t I make a 

finding on this issue g iven my earlier findings. I find that counsel 's 

submi ssion that the Respondent Magistrate exercised a power of forfe iture 

under Section 46 is m isconceived. 

In the premises the orders or ru les nisi of Certiorari and Mandamus 

are made absolute. 

Costs in the sum of $50,000.00 to be paid by the Respondents. 

-~-k_::~..\ .\~S)) ~j\~ 

Dated this i 11 clay of January, 201 1 

Franklin D. Holder 
Puisne Judge 
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