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~lJO / ' ' l IN THE HIGH COURT OF THE SUPREME COURT OF JUDICATURE 

CIVIL JURISDICTION 

Mr. Sandil Kissoon for the Applicant 

Mr. Fitz Peters for the Respondent 

DECISION 

In the matter of an application 

By Derrick Milo for Writs of 

Certiorari and Prohibition 

The Applicant became the holder of a prospecting permit- small scale 

operation - on the 23rd June, 2000, granted by the Guyana Geology and Mines 

Commission pursuant to Section 57 of the Mining Act No. 20 of 1989. 

The Prospecting permit issued to the Applicant allowed him to prospect for 

gold within Guyana and to locate claims therein on any State lands. However, the 

permit prohibited inter alia, the prospecting or locating of claims on lands 

previously lawfully occupied or lawfully located or reserved by notice published in 

the Gazette for the use of the State. 

It is the Applicant ' s contention that sometime in the year 2000 during the 

currency of his prospecting permit he located 36 mining claims on the Right Bank 

of the West Kaburi River, Mazaruni, Mining District No. 3. 

He says that he complied with all statutory requirements for identifying and 

marking of his claims which were named KID and KID No. 1 to KID No. 35. He 

paid the yearly rental for the claims from the time of location to the year 2008 and 

the Guyana Geology and Mines Commissions caused to be published annually in 

the Official Gazette from 2001 up to and including the year 2008 the existence of 

the claims and named him as the claim holder in the publications. 
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Since locating the claims he has extracted gold and made declarations of this 

to the Guyana Gold Board. In 2004 he requested a verification of the claims, this 

was effected sometime in August, 2002 in respect of 30 of the claims. However, 

despite numerous requests to the Respondent for a verification report, as of the 

date of his application to this Court, he had not been provided with one. 

On the 4th day of December, 2008, on a visit to the Respondent's office on 

Brickdam, Georgetown, he was issued with a cease work order by the Deputy 

Chief Mines Officer, one K. Josiah in respect of six (6) of the said claims namely, 

KID No. 16, KID No. 18, KID No. 19, KID No. 24, KID No. 25 and KID No. 26. 

The Applicant asserts that he was issued with the cease work order without 

prior notification or explanation. The Respondent admits to there being no prior 

notification but contends that before the Applicant was issued with the cease work 

order the reasons for its issue were fully disclosed to the Applicant by the;~f.iit,M:_,~ 
. . . ~\)\•RE 1f coil. 

Mmes Officer 1ssmng the cease work order. "~<,,, ·
1
, c:?. 

,<' 

It is note worthy that the Respondent's Affidavit in Answer ' o s 4 _' ·. 
the reasons alleged to have been given by the Deputy Mines O~;~~...!.!lt 

Applicant at the time of issue of the cease work order. 

The Applicant obtained a rule nisi of certiorari directed to the Guyana 

Geology and Mines Commission, to show cause why their decision to issue a cease 

work order dated the 20th December, 2008 directed to the Applicant to cease work 

upon his claims KID No. 16, KID No. 18, KID No. 19, KID No. 24, KID No. 25 

and KID No. 26 should not be quashed on the grounds that the said decision was 

arbitrary, capricious, unlawful, unfair, discriminatory, unreasonable and improper 

all of which rendered the decision null, void and no legal effect. 

The party called on to show cause is the Guyana Geology and Mines 

Commission which is a body corporate established pursuant to the Guyana 

Geology and Mines Commission Act 9 of 1979. Its functions are set out in Section 

4 of the Act and by Section 3 of the Mining Act of 1989 the Guyana Geology and 

Mines Commission Act shall be read as part of the Mining Act and where there are 

inconsistencies the provisions of the Mining Act would prevail. 
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The Guyana Geology and Mines Commission sought to show cause via 

Affidavit in Answer sworn to by one MOHAN PERSAUD the Chief Mines Officer 

employed by the Commission. 

F 11 . d f h C I . . b . . I ~• o owmg or ers o t e ourt re attve to wntten su m1ss1ons g ar ~-, : 
~-~ ' . 

by the parties, Attorney-at-Law for the Respondent first laid o · 

submission followed by Attorney-at-Law for the Applicant. 

When the matter was called for hearing on the 2i11 July, 2010, for the first 

time, Attorney-at-Law for the Respondent raised a procedural point of law for the 

discharge of the rule nisi of certiorari which if accepted by the Court will 

effectively bring an end to the matter without the need for deciding other issues. 

Mr. Peter~ submits that the cease work order complained of was issued by a 

mines officer pursuant to the authority vested in him and other such designated 

individuals by Regulation 98 of the Mining Regulations. He contends that the 

power to issue a cease work order under Regulation 98 is exercisable only by 

those individuals named therein, of which , the Guyana Geology and Mines 

Commission is not one. The Guyana Geology and Mines Commission cannot 

instruct any of the individuals, named in Regulation 98 to issue a cease work order. 

Therefore, since the cease work order was issued by someone specifically vested 

with the legal capacity to do so any rule nisi to show cause why the decision to 

issue ought not to be quashed must be directed to the person issuing the cease work 

order and not the Guyana Geology and Mines Commission. 

Mr. Kissoon for the Applicant in his response contends that the Guyana 

Geology and Mines Commission is a body corporate empowered and tasked 

exclusively with the regulation of the mining industry throughout Guyana and in 

the discharge of its mandate, it employs personnel in various capacities, including 

mines officers. 

The evidence by the Respondent ' s own Affidavit in Answer, he argues, 

demonstrates that the decision to issue the cease work order emanated from the 
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Respondent not withstanding that its employee may have physically handed over 

the cease work order. 

Mr. Kissoon further contends that by virtue of the Applicant being issued 

with a prospecting permit, paying a rental for the claims and the publications in the 

Gazette of the existence of the claims created a relationship between the Applicant 

and the Guyana Geology and Mines Commission which give rise to a legitimate 

expectation in his favor. The Deputy Mines Officer on the other hand had no such 

obligation to the Applicant and remained extraneous to the proceedin 

And in any event the Respondent's Affidavit in Answer 

Mines Officer issuing the cease work order at all times was acti 

decision made uy the Respondent Commission whose authority 

enforce. 

In my reading of the Affidavit in Answer drawn on behalf of the 

Respondent, no where do I find it expressly stated or is it implied that it was the 

Guyana Geology and Mines Commission which made the decision as posited by 

Mr. Kissoon. And by the Guyana Geology and Mines Commission I understand 

Mr. Kissoon meant the Guyana Geology and Mines Commission as constituted by 

the appointed members sitting as a body. 

A reading of the cease work order exhibited by the Applicant informs me 

that it was the lT'i_nes officer issuing the cease work order who made the decision 

for its issue and for the reasons stated therein, pursuant to his powers under 

Regulation 98 of the Mining Regulations of the Mining Act 2 of 1989. 

For the purposes of any provision of the Mining Act No. 29 of 1989 a 

"mines officer" is defined as " ... a person designated as such under Section 5 for 

the purposes of that provision, and includes a district mines officer". 

Section 5 subsections (1) and (5) prescribe as follows: 

5 (I) The Minister may by notice published m the 

Gazette designate, for the purpose of this Act or any 

provision thereof, a public officer or any other person 
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employed by the Government or any employee of the 

Commission as a mines officer and any such notice shall 

specify the area of which, and for the purpose of which 

provisions of this act, the mines officer is appointed. 

5 (5) The Commissioner of Geological Surveys and 

Mines shall, by virtue of his office, be a mines officer 

and shall have throughout Guyana all the functions 

conferred by this Act on a mines officer and a district 

mines officer. 

5 

One may readily discern from these provisions that firstly, a mines officer is 

designated the position by the relevant Minister and not by the Respondent and 

secondly, a mines officer may or may not be an employee of the Respondent. 

There are numerous provisions in the Mining Act including Sections 76, 

106, 118, 119, 123, 126 and 133 which set out the duties and powers of a mines 

officer. 

The Mining Regulations made under the provisions of the Mining Act 

Chapter 65:01 have been continued as if made under the Mining Act No. 20 of 

1989 by virtue of Section 137 (1) of Act No.20 of 1989 

Like the provisions in the Mining Act of 1989 prescribing for the duties and 

powers of a mines officer, the Mining Regulations prescribe for the powers and 

duties of some specific functionaries named therein which include a mines officer. 

Regulation 98 states: 

The Commissioner, officer appointed by him or the mines 

officer may, where it appears to him absolutely necessary 

to do so for the maintenance of the public peace or for the 

protection of the interests of the State or of private persons, 

order that all work shall cease on a claim, either generally 

or by any particular person or persons and thereupon work 

shall be discontinued accordingly. 
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It is notable that this Regulation does not vest the power to order that all 

work shall cease on a claim in the Guyana Geology and Mines Commission and it 

was never amend to include the Commission which was established as a body 

corporate. 

The pow~r to issue a cease work order is vested specific 

Commissioner who is defined in Regulation 2 as, "the Comm 

Geological Surveys And Mines employed by the Commission," 

appointed by him (NB. not by the Commission) or the mines officer. 

This Regulation by stating that the power is exercisable only "where it 

appears to him absolutely necessary to do so", makes clear to me that the drafters 

of this Regulation intended the power prescribed for, be exercised only by one of 

the named functionaries after they would have brought their own deliberate 

judgment to bear on the facts and circumstances presented. 

Therefore, the regardless of whether one of the named functionaries is an 

employee of the Juyana Geology and Mines Commission legislation prescribes for 

how and by whom that particular power is to be executed. A mines officer may or 

may not be an employee of the Guyana Geology and Mines Commission yet he/she 

is one of the named functionaries who may execute the power to issue a cease 

work order under Regulation 98. 

The power exercisable by the functionaries named in Regulation.98 is not a 

delegated power. These individuals when exercising that power are not doing so as 

agents of any one or any organization. It is not a vicarious power but a power 

vested in the particular functionary by legislation albeit subsidiary legislation. 

In this regard I wish to equate this power of those functionaries with that of 

the powers vested in a policeman at common law and under the Police Act, 

Chapter 16: 0 1. 
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George JA. as he then was had cause to comment on the amplitude of the 

powers of the police in the case of Ramson - V- Barker and Another (1982) 33 

W.I.R. 183 at 196. He said at page 196 d-h of the report. 

Accordingly, both at Common Law and under the Police Act 

the powers of a policeman are exercisable by virtue of his office 

and cannot be exercised on the responsibility of any other 

person than himself. His status was admirably explained by 

Griffith C. J in the Australian case, Enever v R ( 1906) 3 CLR 

969 at page 977 in which he said: 

"If he arrests on suspicion of a felony the suspicion 

must be reasonable to him. If he arrests in a case in 

which arrest may be made on view, the view must 

be his view, and not that of someone else. 

Moreover, his powers being conferred by law they 

are defined and limited, and there can be no 

suggestion of holding him out as a person 

possessed of greater power than the law conferrers 

upon him ... A constable therefore, when acting as a 

peace officer, is not exercising a delegated 

authority but an original authority and the general 

law of agency has no application." 

Whenever he performs any of the duties or exercises any of 

the powers as a member of the force, whether or not on the 

instructions of a superior rank, he is considered to be acting in 

his own right and by virtue of the plenitude of the powers 

vested in him under the law (see Fisher v Oldhan Corporation 

[1930] 2 KB 364). 
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I find that the Commissioner of Geological Surveys and Mines or an officer 

appointed by him or a mines officer is similarly circumstanced as a police man 

relative to the amplitude of the powers specially vested in them under the Mining 

Act and the Mining Regulations made thereunder. 

In the instant case the cease work order was issued, accord· ' 

exhibited, by a mines officer pursuant to Regulation 98 the de 

officer appearing below an indecipherable signature made so by 

exhibit being a poor photocopy. 

The Respondent's Affidavit in Answer at paragraph 11 informs me that the 

name of the mines officer who issued the cease work order is K. Josiah who held 

the office of Deputy Chief Mines Officer with the Respondent. It must be 

appreciated that the position of Deputy Chief Mines Officer is one which is 

apparently provided for within the organizational structure of the Respondent 

while the designation of "mines officer" is one prescribed for by statute 

consequently a Deputy Chief Mines Officer may not necessary be appointed a 

mines officer as provided for by the Mining Act. 

However, I find it reasonable to conclude that anyone appointed to the post 

of Deputy Chief Mines Officer within the Guyana Geology and Mines 

Commission would be designated a mines officer pursuant to the Mining Act. 

I accept that the cease work order issued to the applicant was issued by K. 

Josiah and on the basis that the cease work order exhibited shows the designation 

of the person is~ l ing the cease work order as being a mines officer, I find that at 

the time of issuance K. Josiah was a mines officer. 

Further, as alluded to earlier, I find that when the cease work order was 

issued to the applicant by K. Josiah he was acting pursuant to his powers under 

Regulation 98 of the Mining Regulation of the Mining Act 20 of 1989. 

There is nothing in the affidavits of the Applicant or the Respondent from 

which I may conclude that the decision to issue the cease work order was not a 

decision made by the mines officer issuing the cease work order. 
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It is important to recognize this, since it is the Applicant' s case that the 

decision to issue the cease work order was one made by the Guyana G~ o ~ aim00 
,~'<- ti-?'., 

Mines Commission. ~ 

' JfJ~ , 
Now the question this Court asks itself is, whether it acco §, w '((~! 

~ 
dictates of common sense and legal reasoning in the context of the reme ¼ ~~-"'~ 

to quash a decision of a prescribed functionary, when that functionary has not been 

called on to show cause why the decision he made ought not to be quashed. 

I recognize that the Crown Office Rules 1906 were never accepted as part of 

our Rules. 

However, in numerous cases decided both in the lower Court and Court of 

Appeal, our Courts have come to recognize them as a guide where applicable when 

considering the prerogative writs which have not been abolished in our 

jurisdiction: See Coglan - V- Viera (1958) L.R.B G 108 at 120, Application by 

Serran (1969) 14 W.I.R. 361 , A G - V-Jardim (2003) 60 W.I.R. 100 at 102-103. 

Rule 30 of the Crown Office Rules 1906 prescribes that: 

The provisions of the foregoing R. 20, R. 21 , R. 22, R. 23, 

R. 24 and R. 27 as far as they may be applicable, shall 

apply to the removal of all other orders and proceedings 

which may be subject to removal by certiorari into the 

King's Bench Division for the purpose of being quashed. 

The reason I have first set out this rule is because the rules to which it refers 

are the mles dealing with convictions and orders of justices and may be misleading 

if one is not aware of Rule 30. 

Rule 21 provides inter alia: 

... and unless it be provided by Affidavit that the 

party suing forth the same has served the order nisi or 

Summons ... on the justice or justices, or on two of them, if 

m01 , than one, by and before whom such judgment, order, 
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conviction, or other proceedings shall be so had or made, in 

order that such justice or justices, or the parties therein 

concerned, may show cause, if he or they shall so think fit, 

against the granting, issuing, or allowing such writ of 

certiorari. 
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A note to the foregoing rule and the learning to Rule 22 in the book "The Practice 

on the Crown Side" by F. H. Short and F. H. Mellor K. C. 2 state at pages 49 and 

51 respectively as follows: 

Note: The service of the order nisi upon the justices enjoined by 

the foregoing rule is in substitution for the notice required to 

have been given to justices prior to the application for the 

writ by R. 33 of the C. 0. R .. 1886, which was in it's tum 

taken from the statute 13 Geo. IL C. 18, and equally ensures 

that no writ of Certiorari for the removal of proceedings 

before them shall be granted without providing them with 

the opportunity of protecting them selves by showing cause 
_, 11,t .. ,r t,'O 

against the grant of such writ. "~\-)-----...:. u,> 

I .\;~~ .. ~~ 
i• ~ .. l - ·Y ~ ~e 

Leaming: The order nisi having been granted, it will be drawn up i ~ ~~ 
<?4,u r:o~'\~ 

the usual manner at the Crown Office. It shall call upon the RE Of 

justices to show cause, and direct notice to be given to 

them and to all the parties interested in supporting the 

proceeding sought to be removed. 

By R. 21 and the learning to Rule 22 it is clear to me that the decision maker 

whose decision is impugned must be the one to show cause by the order nisi and be 

notified of the order nisi granted. 

I find that because of the nature of the remedy sought, relative to how an 

order nisi is drawn up whereby the order calls on an individual, an entity or an 

organization to show case why it's decision order or act ought not to quashed, it is 
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imperative that the particular individual, entity or organization whose decision, 

order or act is impugned be called on to show cause. However, it is within the 

power of the Court issuing the rule or order nisi to order that proceedings be served 

on interested parties who or which upon service if they deem it necessary may 

show cause against the order nisi being made absolute. 

In the premises in answer to the question I posed earlier, I find that in this 

case the party who should have been called on to show cause by the rule nisi was 

the mines officer who issued the cease work order since he was the functionary 

prescribed by the law and was not only vested with the power to issue the cease 

work order but was required to ex~rcise this power only after applying his own 

mind to the facts and circumstances before making a determination that the issue of 

such an order was necessary for one or more of the prescribed purposes. 

In my Judgment it would be improper and wrong for a Court in the 

circumstances of this case to quash the decision of the mines officer who issued the 

cease work order, he being one the functionary vested exclusively with the power 

to make that decision to execute the power, when he has not been called on to S,\,\<)w 

cause. 

The Guyana Geology and Mines Commission even though it may be the 

employer of the mines officer issuing the cease work order was not the principal 

authority or body which ought to be called on to show cause in the first place. 

In the premises the rule or order nisi is discharged. Costs in the sum of 

$20,000.00 is to be paid by the Applicant to the Respondent. 

Franklin D. Holder 
Puisne Judge 

Dated the 19th day of March, 2011 . 


