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JUDGMENT 

BERNARD, C.J. 

The Applicant filed the present Motion for the following: 

c_ a.) An order or rule nisi of prohibition 
directed to the Chairman of the, 
Guyana Elections Commission, Mr. 
Joseph Singh, a public officer, from 
declaring Mr. Bharat Jagdeo as 
President of the State of Guyana on 
the ground that any declaration 
would be unlawful, ultra vires, null 
and void in that the results of the 
elections cannot be lawfully ascer
!~mf d in accordance with Sections 
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97 and 98 of the Representation of 
the People Act; 

Ck) An order or rule nisi of prohibition 
directed to the Chairman of the 
Guyana Elections Commission, Mr. 
Joseph Singh, a public officer, from 
declaring Mr. Bharat Jagdeo Presi
dent of the State of Guyana on the 
ground that there has been a 
breach of Article 162 of the Con
stitution of the Republic of Guyana 
by the Elections Commission of 
Guyana; 

cc.) An order or rule nisi of certiorari 
directed to the Chief Elections Offi
c~, . Mr. Gocool Boodhoo, to quash 
his decision to ascertain the results 
of a_,purported election holden on 
the 19th March, 2001, under the 
grounds that there has been mate
rial and substantial -breaches of the 
Representation of the·'·People Act, 
Chapter 1 :03; 

l J) An order or rule nisi of certiorari 
directed to the Chief Elections Offi
cer, Mr. Gocool Boodhoo, to quash 
his decision to ascertain the results 
of a purported election under Sec
tion 96 of the Representation of 
the People Act holden on the 19th 
March, 2001 on the grounds that 
there was no Public Declaration of 
the Results of the aforesaid pur
ported elections in accordance with 
Section 84 of the Representation of 
the People Act, Chapter 1 :03; 

c_~) An order or rule nisi of prohibition 
directed to the Elections Commis
sion of Guyana from declaring Mr. 
Bharat Jagdeo President of the -
State of Guyana on the ground that 
there hatl been breaches of Article 
162 of the Constitution of Guyana 
by the Elections Commission of 
Guyana; 

Ci) An order or rule nisi of prohibition 
directed to the Chancellor of the 
Judiciary from swearing in Mr. Bha-
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rat Jagdeo as President of the State 
of Guyana on the grounds that any 
declaration of the Presidency of the 
State of Guyana would be unlawful, 
ultra vires, null, void and of no le
gal effect, in excess of juri$diction 
and unconstitutional; 

An order or rule nisi of prohibition 
directed to the Chancellor of the 
Judiciary declaring Mr. Bharat Jag
deo as President of the State of 
Guyana before the total number of 
valid votes are ascertained for each 
list of candidates contesting the 
purported elections holden on 19th 

March, 2001; 

An order or rule nisi of prohibition 
directed to the Chairman of the 
Guyana Elections Commission Mr. 
Joseph Singh, a public officer, from 
declaring Mr. Bharat Jagdeo Presi
dent of the State of Guyana on the 
ground that the elections results 
are inaccurate and false and any 
declaration on these false and in
accurate results would be unlawful, 
ultra vires, void and uncpnstitu
tional. 

The Applicant, a member of the Central Executive of the Peo
ple's National Congress/Reform, in summary alleges that the returning 
officers appointed by the Guyana Elections Commission did not pub
licly declare the votes recorded in the respective districts with respect 
to each list of candidates in accordance with Section 84 of the Repre
sentation of the People Act, Cap. 1 :03,and did not ascertain the total 
votes cast in favour of each list in their districts by adding up the 
votes recorded in accordance with the statements of poll in the pres
ence of the candidates of the People's National Congress/Reform and 
counting agents; further the Chief Elections Officer used a computer 
system which was unreliable; also the Elections Commission has been 
using tally sheets instead of statements of poll to determine the votes 
cast in favour of each list in breach of the Representation of the Peo
ple Act. 



4 

At the commencement of the hearing the Court permitted Coun
sel representing the Attorney General and Mr. Bharat Jagdeo to be 
heard even though they were not as yet made parties to the motion. 
This was done in order to expedite the hearing. 

Counsel for the persons named earlier made preliminary objec
tions. Mr. Doodnauth Sin~for the Attorney General pointed out to the 
Court that the orders sought at (a), (b),(e)&(h)of the Motion were to 
prohibit acts which have already been done, and cannot now be 
granted. Mr. Bharat Jagdeo has already been declared President of 
Guyana by the Chairman of the Elections Commission. The results of 
the elections were ma~e known by the Chief Elections &ts?.ion at . . 

approximately 4.30a.m. on 23"' March, 2001 . He submitted that the 
allegations set out in the Applicant's Affidavit in Support of the Motion 
ought to be made by wa~of an election petition, and not by way of 
prerogative writ which is a discretionary r.emedy not available if there 
is an alternative remedy. He made reference to Section 3 (1) of the 
National Assembly (Validity of Elections) Act, Cap. 1 :04 as well as to 
Section 30(1) of the said Act. Therein the procedure for the filing and 
hearing of a petition is laid down. He also referred to the case of Re 
Application by Aubrey Norton (No.5932/1997) decided by this Court; 
also to Russell & Others -v- Attorney General of St. Vincent & the 
Grenadines (1995) 50 WIR, 127, and In Re Preston (1985) A.C.835. 
He stated further that it is not sufficient just not to use the alternative 
remedy; reasons must be given for not using it. He also made refer
ence to Article 177 of the Constitution which provides for the election 
of the President. 

Mr. Ramkarran for Mr. Jagdeo supported the arguments raised 
by Mr. Singh, and pointed out that Article 177 (2) of the Constitution 
has been amended by Act No. 2/2000. He also made reference to Ar
ticle 177 {6}, and like Mr. Singh relied on Re Aubrey Norton (supra) 
decided by this Court. He also referred to Dr. Fiadjoe's book "Com
monwealth f.aribbean Public Law" ~ges 68 & 274. 
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Mr. Ramkarran was of the view that the Motion is deeply and 
profoundly flawed, and was in fact an election petition in disguise 
which is questioning the validity of the elections. 

Mr. Williams in reply submitted that the declaration referred to 
in Article 177 (2) is different from the declaration under Article 177 (6) 
which presupposes a challenge made to it. He made the point that 
there is no evidence before the Court that the declaration was made, 
and those who sought to intervene ought to file affidavits. He referred 
to the case of In Re Sarran(1969) GLR, 518, and to Wade & Forsythe 
"Administrative law", 7th Edn., p. 623, 625 & 626. He later conceded 
that the order sought at (g) of the Motion could not be made, and that 
the Applicant was not challenging the results of the elections. 

The Court then ordered that the Elections Commission, Mr. 
Bharat Jagdeo and the• Attorney General be named as Respondents, 
and that they be served with copies of the Motion and Affidavit in 
Support. Leave was granted to the Respondents to file Affidavits in 
Answer if necessary. 

Mr. Forde on behalf of the Applicant advised that the motion 
does not centre on the validity of the elections, but on failure of the 
Chief Elections Officer to comply with the Representation of the People 
Act. All that is sought is compliance with Sections 84 & 86 of the Act 
as amended. He stated that Section 86 must be complied with before 
a declaration is made, and referred to Halsbury's Laws of England, 3rd 

Edn., Vol. 14, para. 247, P: 142. He submitted that there are 
breaches of statutory requirements which go to jurisdiction, and em
phasised that the Applicant is not contesting the merits. He also made 
reference to the case of R -v- Hereford Magistrates' Court ex parte 
Rowlands (1997) 2WLR, 854. 

With regard to the declaration Mr. Forde indicated that it com
plied with Art. 177 (2), but is not the lnstrum~t noor.red to in Art. 
177 (6). That is an instrument which is al.SQ eJle<.ulPA,__~ ~hand 
of the Chairman of the Commission and wbich states-- that the person 
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named in it was declared elected as President. However, there is no 

document before the Court under Art. 177 (6) which can be regarded 

as conclusive evidence. The declaration made under Art. 177 (2) does 

not have the protection afforded the instrument made under Art. 

177 (6). He made reference to the cases of Re Fraser & Pringle 

(1971) 19 DLR., 129, Metropolitan Life Insurance Co. -v- Interna

tional Union of Operating Engineers (1970) 11 DLR, 336, and Cana

dian Safeway Ltd. -v- Labour Relations Board (1953) 1 DLR, 48. He 

also referred to Professor Fiadjoe's "Commonwealth Caribbean Public 

Law", 2nd Edn., pages 68, 71 & 72; he contended that Re Norton is 

not applicable to the present case because of the amendment to Art. 

177 (2}, and there is no ouster clause in relation to Art. 177 (2} . Ref

erence was made to the case of Bryan Card -v- Attorney General of 

Belize ( 1994) BLR., 270 and In Re Rippon (1939) 3AER, 548. He 

analysed the well-known case of Anisminic Ltd. -v- The Foreign Com

pensation Commissioners & Anor (1969) 1 AER, 208 on ouster clauses 

and R- v- Medical Appeal Tribunal ex parte Gilmour (1957) 1Q.B., 574 

as well as R - v- Fulham, Hammersmith & Kensington Rent Tribunal, ex 

parte Zerek (1951) 1AER, 482. 

In reiterating his contention that there were breaches of Sec

tions 84 & 86 of the Representation of the People Act, Mr. Forde re

ferred to Art. 162 ( 1) of the Constitution which pertains to the func

tions of the Elections Commission, and submitted that the provisions 

of Sections 84 & 86 are mandatory and not directory. 

Mr. Singh in reply_ relie~ heavily on the case of Re Eusi Kway

ana's Application (1980) 29 WIR, 130, and submitted that one can 

only challenge the election of a President for the reasons set out in 

Art. 177 (4), and only the Court of Appeal has jurisdiction in a limited 

way; no other court has this jurisdiction. He also made reference to 

the Trinidad case of Re Bain (3260/87) and Russell -v- Attorney Gen

eral for St. Vincent & the Grenadines (supra) as well as the Privy 
Council decision of 1997 reported in 51 WIR, 110. He pointed out 

that the National Assembly (Validity of Elections) Act applies only to 
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election of members to the National Assembly and not to the Presi

dent. 

In answer to Mr. Forde's submissions on breaches of Sections 

84 & 86 of the Representation of the People Act Mr. Ramjattan re

ferred the Court to the Election Laws {Amendment) Act, No. 1 5/2000 

and No. 30/90. He submitted that there is a presumption of regularity 

that all statements of poll were posted up at all polling stations, and 

under Act No. 30/90 a presiding officer can send a statement of poll 

directly to the Chief Elections Officer. In relation to the mandatory 

character of a statutory provision he cited the local case of Reece - v

Abd ulla (1975) 23 WIR, 34 and other cases reported in the Common

wealth -law Reports. In his view the requirements of Section 84 are 

not mandatory; in any event if the Chief Elections Officer's decision is 

faulty it cannot affect the decision of the Chairman of the Commission. 

Mr. Chase in his reply posited that prerogative orders are 

granted in the discretion of the Court which can act only on the affida

vit evidence which is before it. The affidavits filed disclose contro

versial matters which cannot be disposed of on affidavits. The Appli

cant's affidavit is replete with hearsay evidence on which the Court 

cannot act; further it does not provide enough evidence for the orders 

sought, and he reiterated that both Art. 163 (1 )(b)(1) and the Na

tional Assembly (Validity of Elections) Act provide a procedure for 

determination of such issues. Where a remedy has been provided by 

the legislature courts do not grant prerogative orders. With regard to 

the declaration made he submitted that Art. 177 (6} relates to any in

strument made under the hand of the Chairman of the Elections Com

mission. In reference to the earlier case of Norton decided by this 

Court he stated that the amendment to Art. 177 (2) does not impinge 

on the basic principles enunciated in that case, and there is no quali

tative difference between the declaration made in that case and the 

one under consideration now. He asserted that no case has been 

cited where prerogative writs have been used to stultify an election, 

and asked the Court to disregard the affidavits filed in support of the 

Applicant's motion. 
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Mr. Williams again emphasised that the Applicant is not chal

lenging the results of the elections, and there is no direct challenge to 

the election of Mr. Bharat Jagdeo as President. The Applicant's main 

complaint is against the actions of the Chief Elections Officer. In his 

view the Court has jurisdiction to embark on any inquiry. 

On the question of jurisdiction of this Court to determine the 

present proceedings and whether if there is jurisdiction it is ousted by 

the provisions of the Constitution identical arguments arose and were 

considered in Norton. The leading case on ouster clauses or "non 

certiorari" clauses is Anisminic which was cited by Mr. Forde. In Nor

ton I considered the case of O'Reilly-v- Mackman(1982) 3WLR, 1096 

in which Lord Diplock assessed Anisminic. I also made reference to 

Dr. Albert Fiadjoe's book "Commonwealth Caribbean Public Law" 1st 

Edition. In the 2nd Edition he made reference to Norton and my opin

ion that the constitutional ouster clause pertaining to the parliamen

tary system has the additional purpose of promoting political stability. 

He made extensive references to my judgment in relation to Art. 

177 (6) of the Constitution, but questioned the soundness of my find

ing that the application in Norton was a direct challenge to the election 

of the President and my reliance on dicta of Lord Diplock in Endell 

Thomas -v- Attorney General of Trinidad & Tobago (1981) WLR, 601 

that there was no intrinsic difference between a constitutional ouster 

clause and a statutory ouster clause, and the same principles will ap

ply in construing them. He posed the question whether it would have 

been possible to review the de~ision of the Chairman of the Elections 

Commission taken without concurrence of all of the members of the 

Commission, and admitted that the answer is not clear cut, but felt that 

it could. 

In this regard the circumstances under which the declaration of 

the results of 1997 elections were made were shrouded in mystery 

which gave rise to considerable speculation as to its authenticity. 

There were allegations that the declaration was made without the 

knowledge and/or consent of the other members of the Elections 
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Commission. Fortunately the circumstances under which the present 

declaration was made are entirely different. There is ,jncontrovertible 

evidence that it was made with the full concurrence, nay, unanimous 
consent, of all of the members of the Commission, and the final results 

were announced by the Chief Elections Officer in the presence of all of 
them. 

Art. 177 (2) has been amended by Act No. 2/2000 which pro

vides that a Presidential candidate shall be deemed to be elected 

President and shall be so declared by the Chairman of the Elections 

Commission acting Q!!fy_in accordance with the advice of the Chief 
Elections Officer, after such advice has been tendered to the Elections 

Commission at a duly summoned meeting. I conclude that the purpose 

of this amendment was to shift responsibility for deeming a Presiden

tial candidate to have been elected President from the Chairman to the 

Chief Elections Officer who tenders advice to him. There is nothing in 

the declaration of 23rd March, 2001 which suggests that the Chairman 

of the Commission act~d without the advice of the Chief Elections Offi

cer or that such advice had not been tendered to the Commission at a 

duly summoned meeting. Therefore the presumption of regularity or 
the "omnia praesumuntur" rule must be applied. 

I have now to consider whether the declaration is protected 

from judicial scrutiny by the provisions of Art. 177 (6) of the Constitu

tion. It is to this effect 

"Subject to the . provisions of paragraph 
( 4), an instrument which -

(a) is executed under the hand 
of the Chairman of the Elec
tions Commission; and 

(b) states that a person named 
in the instrument was de
clared elected as President at 
an election held pursuant to 
the provisions of article 
60(2), 

shall be conclusive evidence that the per
son so named was so elected and no 
question as to the validity of the election 
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as the President of the person so named 
shall be enquired into in any court." 

I state again what I said in Norton that Art. 177 (6) seeks to pre
clude any direct challenge to the election of the person named in the 
instrument executed under the hand of the Chairman of the Elections 
Commission. Counsel for the Applicant have sought to persuade me 
that the instrument referred to in Art. 177 (6) is different from the dec
laration which has to be made in Art. 177 (2). This argument is prem
ised on the assumption that two instruments are required. There is no 
requirement in Art. 177 (2) for a separate writteo declaration. It pro
vides for the Presidential candidate to be deemed to be elected as 
President if so declared by the Chairman of the Elections Commission, 
and Art.177 (6) provides that any instrument under the hand of the 
Chairman in which he states that the person named in the instrument 
was declared elected as President shall be conclusive evidence. The 
infelicitous use of 11was" in sub-section (b) cannot lead to a convincing 
conclusion that two instruments were intended. As was stated by Lord 
Wilberforce in Minister of Home Affairs -v- Fisher (1979) 3AER, 21 at 
page 26 ., one has to treat a constitutional instrument as "sui generis" 
calling for principles of interpretation of its own, suitable to its charac-
ter ........ without necessary acceptance of all the presumptions that 
are relevant to legislation of private law", and this includes the use and 
meaning of language in a constitution. 

Inherent in Art. 177 (6) is an ouster clause, i.e. prohibition of 
inquiry by the courts into the validity of the election of the President 
once the instrument naming such a person as President has been 
signed by the Chairman of the Elections Commission. I dealt at length 
with ouster clauses in Norton particularly with Anisminic (supra} and 
the spin-off from that decision over which even the law lords were di
vided. Professor Fiadjoe in the 2nd edition of his book expressed the 
view that to escape judicial review the instrument executed under the 
hand of the Chairman of the Commission must be regular, proper and 
valid in law; otherwise that instrument cannot be protected under the 
"conclusive evidence" clause. • In the instant case as mentioned earlier 
there is no evidence refuting regularity, propriety or validity of the in-
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strument signed by the Chairman of the Elections Commission. Profes

sor Fiadjoe also posed the question whether the decision in Norton 

could have been different had the Constitution of Guyana been given a 

wide purposive interpretation making it possible to review the decision 

of the then Chairman of the Elections Commission taken without the 

concurrence of all of the members of the Commission. In the instant 

case this does not arise for consideration in the light of the amendment 

to Art. 177 (2) and the fact that the Chairman acted properly on advice 

tendered to the Commission by the Chief Elections Officer. In the cir

cumstances I do not think it is necessary to rehash all that was said and 

discussed by me in Norton. I endorse my findings on this aspect of 

the case now before me. 

_Before leaving this I think it apposite to discuss the ruling and ar

guments advanced in Re Eusi Kwayana's Application (supra) which 

were not considered by me in Norton. In that case Art. 177 (4) arose 

for discussion, i.e. the exclusive jurisdiction of the Court of Appeal to 

hear and determine any question as to the validity of an election of a 

President in so far as that question depends upon the qualification of 

any person for election or the interpretation of the Constitution. The 

Attorney General who made submissions in limine and did not seek 

leave to file and Affidavit in Answer as in this case felt that the Court of 

Appeal had no jurisdiction to try the motion in the exercise of its origi

nal jurisdiction. His main contention was that the requirement of the 

taking of the oath of office was not a "sine qua non" to the valid as

sumption of office, and that the taking of the oath followed upon (and 

did not precede) the assumption of office in the same manner as it did 

under Art. 97 where there was an assumption of office by an elected 

President. Jhappan, C.J. in his judgment expressed the view that Art. 
, 

97 makes a clear disti~ction between election to the office and as-

sumption of office. He made reference to Section 10 ( 1) of the Consti-

tution of the Cooperative Republic of Guyana Act which envisages a 

complete election process up to a point after the declaration by the 

Chairman of the Elections Commissionj assumption then follows auto-

matically. This case is relevant only to emphasise the point that as

sumption of the office of President takes place when a declaration is 
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made by the Chairman of the Elections Commission, and the taking of 

the oath or "swearing in" is not a prerequisite to the valid assumption 

of office. It follows assumption of office. 

Both Counsel for the Applicant have stressed repeatedly that the 

Applicant is not challenging the results of the elections; he seeks only to have 

the Chief Elections Officer comply with the provisions of Section 84 of the 

Representation of the People Act as amended which he claims are mandatory. 

Section 84 was repealed and replaced by the following in Act No. 30/1990: 

"(1) As soon as practicable after the receipt of 

all the ballot boxes and the envelopes and pack-

ets delivered to him ........... . the Returning Offi-

cer shall, in the presence of such of the persons 

entitled under section 86 ( 1) to be present and 

attend, ascertain the total votes cast in favour of 

each list in the district by adding up the votes re

corded in favour of the list in accordance with the 

Statements of Poll ( including the Statement of 

Poll in relation to the special polling place re

ferred to in section 65B), and thereupon publicly 

declare the votes recorded for each list of candi

dates." 

The question arises as to whether this section is m~ndatory or directory. 

I was referred to the local case of Reec~ -v- Abdulla (supra) where Luckhoo, C. 

expressed this view in his judgment at p. 36: 

"In order to · determine whether a statutory provi

sion is mandatory or directory, a casual or super

ficial approach is not enough. One would have to 

get, so to speak, under the "skin" of what is en

acted; its scope ~nd object would have to be sur

veyed; the justice or injustice that would accrue 

either way assessed; the extent of hardships and 

inconveniences examined, etc., if the probe is to 

reveal the true intendment and purpose 'of the 

legislature." 

The relevant statute was Section 3 5 ( 1 } of the Summary Juris.diUi,on 

(Procedure) Act, Cap. 10:02 which provides that at the conclusion of the hearing 

or within six weeks thereafter a magistrate shall give his/her decision in the 

cause. It was held by the Court of Appeal, inter alia, that it is the dllty of a 

magistrate to give his decision within six weeks to comply with the wish of the 



legislature, but that this provision is not intended to be absolute or imperative 

in character, but only directory with the consequence that a failure to comply 

would not invalidate the decision given. The reasoning of the Court was that the 

object of the legislature being to secure a speedy hearing of summary 

conviction offences the inconvenience caused by holding the magistrate's 

decision null and void, far outweighed the inconvenience caused by non

observance of the six-week rule. En passant it seems as if this provision is 

honoured more in the breach than in its observance. 

As Luckhoo, C. said one has to get under the "skin" of what is enacted. 

The object of that legislation was to secure a speedy hearing of summary 

conviction offences, and one has to assess the justice or injustice that would 

accrue if there were strict compliance. If a magistrate failed to comply strictly 

within the time limit maybe a guilty man may be set free thereby causing an 

injustice to an innocent victim or complainant. A human element is involved 

here, and according to luckhoo, C. the legislature would hardly have intended to 

cater for one who had no control _over the exercise of the magistrate's functions. 

There may be several hindrances. to a magistrate giving a decision within the 

required time frame, e.g. illness, work.load, to name a few. I can understand the 

reasoning of the Court of Appeal in rela.tion to this statute not being regarded as · 

mandatory. 

In Reece - v- Abdulla (supra) Crane, J.A. in the course of his judg__ment 

made reference to dicta of Campbell, LC. in Liverpool Borough Bank -v- Turner 

(1860) 45 E.R., 715 to this effect: 

11
No universal rule can be laid down for the con

sideration of statutes as to whether mandatory 
enactments shall be considered directory only or 
obligatory . with an implied nullification for dis
obedience. It is the duty of Courts of justice to 
try and get at the real intention of the Legisla

ture by carefully attending to the whole scope of 
the statute to be construed." 

No doubt Crane, J.A. made reference to the views of Campbell, LC. in 

order to emphasise his own views that where Parliament has not itself declared 

its intention no cut-and-dried rule can be laid down for determining what are 

the consequences to be attached to the non-observance of a statutory 
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requirement that an act "shall" be done within a specified time or that " it shall 

be lawful'' for an act to be done in a particular way. 

Mr. Forde referred me to page 39 of the said judgment of Crane, J.A. 

where he considered Montreal Street Rail Co. - v- Normandin (1917) A.C .. 170 

at p. 174 which is to this effect and which I find appropriate to the present 

case: 

"The question whether the provisions in a statute 
are directory or imperative has frequently arisen 
in this country, but it has been said that no gen
eral rule can be laid down and that in every case 
the object of the statute must be looked 
at. ......... When the provisions of a statute relate 
to the performance of a public duty and the case 
is such that to hold null and void acts done in re
spect of this duty would work serious general in
convenience or injustice to person~ who have no 
control over those entrusted with the duty, and at 
the same time would not promote the main object 
of the Legislature, it has been the practice to hold 
such provisions to be directory only, the neglect 
of them, though punishable, not affecting the va
lidity of acts done." 

A review of all dicta in the cases cited seems to sug~est that in deciding 
'' 

whether a provision in a statute is mandatory or directory one has to loq~ to 

the intention of the Legislature. Some provisions in a statute may be 

mandatory, others may be directory, but one has to ask what did the 

Legislature intend in relation to each· provision? The Representation of the 

People Act is intituled 11An Act to make provision for the election of members of 

the National Assembly and for purposes connected therewith". The marginal 

note to the original Section 84 { 1) which fell under PART IX of the Act and was 

headed 11Counting of Votes Polled" read II Returning officers to count votes". 

This Section seems to have come into effect or was all)ended by Regulations 

30/1968 and 31/1968. The recent repeal and re-enactment of Section 84{1} 

has "Counting votes" as a marginal note. Overall one has to conclude that the 

intention of the Legislature at all times was to provide for the counting of votes, 

and when one reads the original marginal note and the body of the new Section 

it is clear that it is the duty of the Returning Officer of a particular district to 

ascertain the total votes cast in favour of each list in the district. The original 
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section provided for the counting of votes at a place appointed by the Chief 

Elections Officer, but the amendment provides for the Returning Officer to 

ascertain the total votes cast for each list by adding up the votes recorded in 

the statements of poll in the presence of persons entitled to be present as set 

out in Section 86 (1) which includes members of the Commission, duly 

appointed candidates, counting agents and such other persons as, in the 

opinion of the Returning Officer, have good reason to be present. It seems 

from a perusal of Section 86 (1) that a discretion reposes in the Returning 

Officer to permit persons who in his opinion have good reason to be present, 

and to carry this discretion further maybe to have representatives of the duly 

appointed candidates instead of the candidates themselves, and similarly not to 

insist on the presence of members of the Commission having regard to the 

limited composition of the Commission and the number of electoral districts. In 

this regard Section 86 is not mandatory, but directory. In relation to Section 

84 ( 1) the opening words are significant - "As soon as practicable". There is 

no strict time limit imposed, but it imposes a duty to act with despatch. The 

ascertaining of the total votes cast for a list by adding up the statements of poll 

must be done and publicly declared. Overall, I think though not mandatory, the 
' 

provisions impose a duty on the Returning Officer, and although in my view 

non-performance of this statutory public duty may not render acts done in 

performance of the duty null and void as was stated in Nonnandi (supra), it is a 

duty which is binding and should be carried out. This must have been the 

intention of the Legislature, and it cannot be ignored. 

I now come to the question whether certiorari lies against the Chief 

Elections Officer to perform his statutory duties as claimed by the Applicant in 

his motion. This question was raised and discussed by me in Norton, and I 

shall repeat what I said then in relation to the Elections Commission. The 

character of the Commission is defined in Art. 62 of the Constitution in the 

following manner under the sub-title of "Elections": 

"Elections shall be independently supervised by the 
Elections Commission in accordance with the provi
sions of Article 162." 

The stated role of the Elections Commission is to supervise elections, and 
this is adumbrated in the provisions of Art. 162 which is to this effect: 
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(1) The Elections Commission shall have such 
functions connected with or relating to the 
registration of electors or the conduct of 
elections as are conferred upon it by or 
under this Constitution or, subject thereto, 
any Act of Parliament, and, $Ubject to the 
provisions of this Constitution, the Com
mission -
(a) shall exercise general direction and 

supervision over the registration of 
electors and the administrative 
conduct of all elections of mem
bers of the National Assembly; and 

(b) shall issue such instructions and 
take such action as appear to it 
necessary or expedient to ensure 
impartiality, fairness and compli
ance with the provisions of the 
Constitution or of any Act of Par
liament on the part of persons ex
ercising powers or performing du
ties connected with or relating to 
the matters aforesaid." Underlining 
mine) 

There is no longer any distinction between judicial and administrative 

decisions which can be the subject of a writ of certiorari. This was held to be 

so in the case of R - v- Criminal Injuries Compensation Board, ex parte Lain 

(1967) 2AER, 770 where Lord Parker, CJ. in the course of his judgment at 

page 778 said this: 

II w h . . .. .. .. .. . .. .. .. . . e ave, as 1t seems to 
me, reached the position when the ambit 
of certiorari can be said to cover every 
case in which a body of persons, of a pub
lic as opposed to a purely private or do
mestic character, has to determine matters 
affecting subjects provided always that it 
has a duty to act judicially." 

As I said in relation to the Chairman of the Elections Commission in 

Norton in deciding whether certiorari lies against the Chief Elections Officer at 

this time I can do no better than adopt Lord Parker's formula. The Elections 

Commission is a statutory body of persons of a public as opposed to a purely 

private or domestic character whose function is to determine supervisorily 

and administratively matters affecting the citizens of Guyana with a duty to 



act in a manner "to ensure impartiality and fairness" which in effect means to 

act judicially. 

The more recent case of R -v- Panel on Take-overs and Mergers, ex 

parte Datafin pie and another (1987) 1AER, 564 exemplifies the public 

element when the Court of Appeal held that if the duty imposed on a body, 

whether expressly or by implication, was a public duty and the body was 

exercising public law functions the court had jurisdiction to entertain an 

application for judicial review of that body's decisions. 

As I did in Norton I rule that certiorari lies against the Chief Elections 

Officer performing duties within the mandate of the Elections Commission. 

I now turn to the question of alternative remedies. The National 

Assembly {Validity of Elections} Act, Cap. 1 :04 was enacted in 1964 and is 

intituled "An Act to provide for the determination of questions relating to the 

validity of elections and to other matters affecting elections to the National 

Assembly and to the allocation of seats in the National Assembly". It is 

therefore primarily concerned with questions relating to the validity of 

elections. A method is provided under Section 3 (1} of the Act for question

ing the validity of elections in a court of law. It reads thus: 

"Any question regarding the qualification 
of any J7er~on to be elected as a member 
of the Nctfional Assernbfy, or whether the 
result af ah election may have or has been 
affec(~d by any unlawful act or omission, 
or whefftet the seats in the Assembly have 
been lawfully allocated, may with a view to 
the avoidance of such person's election, or 
rectification of that result, or re-allocation 
of seats in the Assembly be referred to the 
Court, and shall thereupon be determined
by it, in accordance with this Act." 

Section 3 (2) is fo this effect: 

"Every such reference shall be by a petition 
(hereinafter referred to as an election pe
tition) presented to the Court in accor
dance with this Act." 



It is pellucidly clear that the validity of the results of an election can only 

be challenged by the filing of an election petition. In this regard both Counsel 
for the Applicant have stressed ad nauseam that he is not seeking to challenge 
the results of the election, and I trust that this has been made quite clear to the 

public at large. The Applicant seeks to have the Chief Elections Officer and the 

Elections Commission perform the statutory duties imposed on them. Counsel 

for the Respondents sought to convince me that this is an indirect challenge to 

the results of the elections and is an election petition in dis9uise. They claim 
that if unlawful acts or omissions occurred in the conduct of the elections then 

the only form of redress is by an election petition which provides an alternative 

remedy. I agree that if the results of the election ~ainted by disenfran

chisement of voters or multiple voting these issues can only be ventilated at 

the hearing of an election petition. I have no power in these proceedings to 
deal with such unlawful acts or omissions. 

However, the Applicant's complaint is not about the validity of the results 

of the elections; he seeks compliance by the Chief Elections Officer with his 

statutory duties. The affidavits filed in su,pport of the Applicant's motion, 

particularly the last one filed on 29th March, 2001 have cast doubt on the 

efficiency of the work of the Elections Commission. It is hardly a secret that 

there have been significa('!t irregularities, presumed or real, in the electoral 

process. It is also commendable that efforts hiive been made to reduce doubts 

which surround the process. However; _serious doubts still remain, and the 

populace demands answers . . As mentioned earlier in the judgment the role of 

the Elections Commission and its staff is to take such action as appears 

necessary to ensure impartiality, fairness and compliance with the provisions of 

the Constitution and any other acts of Parliament. 

In the present volatile situation which pervades our country ~ -,t, no 
-effort must be spared to assure everyone that the process was fair and 

impartial. Lingering doubts that hang like the sword of Damocles over the head 

of the Commission must be removed. Confidence in the electoral process must 

be restored. This is absolutely essential if we as a nation are to move forward 

and strive to heal the wounds that divide us. Let fairness pervade all of our 

actions at all times. 
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For all of the reasons aforementioned I order the Chief Elections Officer 

and the Guyana Elections Commission to comply without delay with Section 

84(1) of the Representation of the People Act, Cap. 1 :Qa, 

The orders of prohibition sought at paras. (a}, (b), (e), (f) and (g) of the 

Applicant's motion are hereby refused. 

Dated the 31 st day of March, 2001. 

Y-';P~ 
CHIEF JUSTICE 


