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INVESTMENTS LTD 
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GENERAL 
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March 22, April 28, June 7, 2006; Feb 15, 2008; April 2, July 1, 21, 2009; April 20, May 7, June 

4, Sept 24, Dec 1, 9, 2010; May 20, September 29, Nov 11 , 2011; Feb 27, April 13, May 11 , 

June 1, June 22, Sept 30, Dec 7, 2012; Jan 8, Feb 15, March 1, March 22, April 5, May 31 , June 

26, July 15, Sept 30, 2013; October 31, 2014. 

Mr. R. Stoby, SC for the plaintiffs. 

Ms. P. Chase for second and third named defendants. 

No appearance by or for the first named defendant. 

JUDGMENT 

GEORGE, R., J: The plaintiffs' claim is for dan1ages for breach of contract in relation to the 

payment of a dividend after the acceptance of the second named plaintiff's offer to purchase 35 

percent of the majority shareholding held by the Government of Guyana (GOG) in Guyana 

Stockfeeds Ltd (GSFL ), the first named defendant. Specifically, the plaintiffs claim the 

following: 

(1) Damages in excess of $50,000 for breach of contract. 
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(2) A declaration that the declaration and distribution of an interim dividend out of the 

retained profits of GFSL from the year 1996 was unlawful and a breach of contract by 

the defendants. 

(3) An order that the amount of $78,000,000 (seventy eight million dollars) declared and 

distributed as a dividend in May 1997 ( or that part of that amount in the hands of the 

defendants) be paid or refunded to GSFL's capital reserve. 

The second and third named defendants have counterclaimed for payment of the balance of the 

purchase price and breach of contract. Mr. Jiteshwar 'Robert' Badal testified on behalf of the 

plaintiffs, while Mr. Winston Brassington testified on behalf of the second and third named 

defendants. A receipt tendered in evidence discloses that the balance of the purchase price was 

paid on February 5, 1999. Mr. Brassington in testifying confirmed this and said that nothing is 

owed on the payment for the shares which are the basis for the subject matter of this case. So the 

counter claim has been satisfied. 

PRELIMINARY ISSUES IN RELATION TO LOCUS ST ANDI and PARTIES to the 

ACTION 

Before going into the facts of this case, there are two important preliminary issues that need to be 

addressed and which will impact my findings and the ultimate decision in this case. These issues 

are based on the evidence and documents tendered, the most material of the latter being -

(1) GSFL Information Memorandum prepared by the Privatisation Unit (PU) of the Ministry 

of Finance, GOG, May 22, 1996. 

(2) El Dorado Trading Company Ltd Bid for GSFL Business Plan. 

(3) Letter dated November 7, 1996 with counter bid signed by Mr. Badal on behalf of El 

Dorado Trading Company Ltd (El Dorado Trading). 

( 4) Letter dated March 14, 1997 from Mr. Brassington indicating to Mr. Badal as Managing 

Director of El Dorado Trading that the offer to purchase the shares was accepted by 

Cabinet. 

(5) Copy of letter of complaint sent by counsel on behalf of the plaintiff(s) dated August 14, 

1997 about the pay out of a dividend of $78M Guy referring to the increased offer of 

$900,000 US and that the said offer took into account the income reserve anticipated for 

1996. 

(6) Agreement of Share Sale and Purchase (Agreement of Sale) in relation to GSFL dated 

October 17, 1997 signed by Mr. Badal, Mr. B Jagdeo, then Finance Minister and Mr. 

JSM Worrell on behalf of National Industrial and Commercial Investments Ltd. (NICIL). 

The first issue is as regards the locus standi of the plaintiffs. The Business Plan tendered in 

response to the GSFL Information Memorandum was apparently submitted by and on behalf of 

El Dorado Trading. The counter bid offering to pay the increased purchase price was signed by 

Mr. Badal as managing director on behalf of El Dorado Trading. The acceptance of the counter 

bid was addressed to Mr. Badal, El Dorado Trading, in Kingston, Jamaica while the receipts for 

the deposit of $90,000 US, the second payment of $610,000 US dated December 15, 1997 and 
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the final payment of $200,000 US on February 5, 1999 are made out to El Dorado Trading. The 

letter of complaint regarding the payment of the dividend in 1997 is unclear in its reference to 

the 'abovenamed client'. However, the actual Agreement of Sale was entered into between Mr. 

Badal and the representatives of the GOG and NICIL. There is no reference to or mention 

whatsoever of El Dorado Trading in this Agreement of Sale. It is also noted that throughout his 

evidence, apart from his evidence that he is the sole shareholder in El Dorado Trading and the 

references to the Business Plan, there is no reference to El Dorado Trading as an entity that was a 

party to the subsequent negotiations and contract in this case. Thus, for the purposes of 

enforceability of the Agreement, only Mr. Badal, the first named plaintiff, has locus standi. As 

such, I find that El Dorado Trading cannot be a proper plaintiff given the prayer for relief and the 

evidence led. Paragraph 3 of the statement of defence pleads the lack of this plaintiff's locus 

standi and submissions were made on this issue by Ms. Chase. 

The second important issue is as regards whether the defendants are properly joined. Mr. 

Brassington's uncontradicted evidence is that it was GSFL that made the payout of the dividend 

and not the PU or NICIL. While it is acknowledged that the GOG through the PU and NICIL had 

a controlling interest in GSFL with a Mr. Worrell, CEO ofNICIL, sitting on the GSFL board, the 

fact remains that as a company with individual corporate personality, GSFL made the pay out. 

Ms. Chase's submissions also spoke to this issue. As such, I find that neither NICIL - a 

corporate entity itself, nor the PU as a Department of the Ministry of Finance and represented by 

the Attorney-General, is a proper party to this action and therefore neither is liable. As such this 

leaves GSFL, the first named defendant, in which, as noted above, Mr. Badal testified he is the 

sole shareholder. No doubt this is why this defendant did not enter an appearance to and in this 

action. But there is a difficulty with GSFL as a defendant given the pleadings and claims for 

relief disclosed in the statement of claim. GSFL was not a party to any course of dealing or 

negotiations or contract with or on behalf of Mr. Badal. Thus, it cannot be liable for any breach 

of contract or for representing any state of affairs relating to the sale of its shares to Mr. Badal 

and or El Dorado Trading. GSFL was the subject of the negotiations and Agreement of Sale but 

not a party thereto. Therefore, I hold that GSFL is also not a proper defendant in this action. 

Although I have made these findings which I think lead to the conclusion of the case as between 

the parties, in case I am wrong on the issues regarding the parties to this action, and for 

completeness, I now recount the evidence led and my findings thereon. 

SYNOPSIS OF UNDISPUTED FACTS AND THE ISSUES IN DISPUTE 

The facts of the case which are not in dispute are that in 1996 the GOG, through NICIL invited 

bids for 35 % of the shares it held in GSFL, amounting to 197,400 shares. An Information 

Memorandum dated May 22, 1996 which as stated earlier was tendered in evidence, was issued. 

In answer to this invitation, El Dorado Trading, the second named plaintiff, which is wholly 

owned by Mr. Badal, submitted a bid to purchase the shares through a document entitled 'El 

Dorado Trading Ltd. Bid for Guyana Stockfeeds Ltd Business Plan (the Business Plan) in 

August 1996. The Business Plan was premised on final audited accounts as at December 31 , 

1995 for GSFL which were made available to prospective buyers. Based on these audited 
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accounts which disclosed the financial state of GSFL, El Dorado Trading proposed a valuation of 

$700,000US for the purchase of the 35% shareholding. The tender was accepted in February 

1997 and El Dorado Trading was identified as the preferred purchaser of the shares. After the 

Business Plan was submitted, there were further negotiations between Mr. Badal and Mr. 

Brassington which resulted in the purchase price for the shares being increased to $900,000 US. 

The bid at this increased price was accepted. A deposit of $90,000 US was made by El Dorado 

Trading to the PU, evidenced by a receipt dated April 16, 1997. The Agreement of Sale was 

finally signed on October 17, 1997. In the period between April and October 1997, more 

[~ specifically in May 1997, the G<~,G through NICIL, which still retained a majority shareholding 

in GSL and retained the majority of directors, declared and paid out a dividend in the sum of 

$78M Guy. It is the payment of this dividend which has resulted in the litigation in this case. 

The dispute between the parties is in relation to the following: 

(a) Whether the GOG through NICIL could have properly paid out the dividend given that El 

Dorado Trading had already made the deposit on the contract that was entered into some 

months later. Whether a binding agreement or contract came into effect in April 1997 

when the deposit was paid or whether it was entered into in October 1997 when it was 

formally signed with the result that GOG directors on the GSFL board would have been 

entitled to vote for the payment of the dividend prior to the signing of the contract. 

Alternatively, if a contract did not come into existence in April 1997 when the deposit 

was paid, but in October 1997 when the formal agreement was signed between the 

parties, that the Business Plan having been included as a part of the agreement, then this 

Plan, which was based on projections that took into consideration the assets of GSFL at 

December 1995, that the payment of the dividend amounted to a depletion of the profits 

and thereby the assets of the company to the detriment of the purchaser, thereby resulting 

in a breach of contract. 

(b) Whether a representation that the profits would be retained was made, and if so, that such 

representation formed a material part of the contractual relationship between the parties 

such that the court should consider the representation to be a part of the contract; as such 

when the payment of the dividend was made, this amounted to a breach of contract as the 

plaintiffs would not have gotten that which they bargained for. 

CONTENTIONS OF THE PARTIES AND EVIDENCE 

The plaintiffs contend that the agreement that was signed in October 1997 was a mere formality 

while the defendants contend that having signed the agreement in October 1997, the plaintiffs are 

bound and that previous discussions and/or alleged representations cannot be taken into 

consideration. The plaintiffs further contend that the profits of GSFL as at 1996 had a bearing on 

the price eventually paid for the shares and that the profits should therefore have remained as the 

property of GSFL. The defence on the other hand argues that since there was no agreement 

between the parties, the GOG was entitled to deal with its property which included the profits 

and assets of the company, as it deemed fit. 

4 

-------- / 



Mr. Badal recounted the events as outlined above and tendered the Business Plan. He testified 
that subsequent to the acceptance of his bid, Mr. Brassington spoke to him, indicating that the 
profits of GSFL were higher than expected for 1996 and that the GOG was seeking a higher 
purchase price. He said Mr. Brassington asked for $200,000US more because the profits were in 
the vicinity of $80M Guy and that 35% of this sum would have been $28M Guy or $200,000US. 
He said that Mr. Brassington justified the increase in price telling him that the value of the shares 
had increased as a result of increased profits in 1996 which amounted to $79M Guy. He 
subsequently said that Mr. Brassington had told him that another reason for the increase in the 
purchase price was that the sales of the company had increased and were growing. Mr. Badal 
stated that after reviewing the facts he agreed to pay the increased price since Mr. Brassington 
assured him that the increased profits were part of the capital reserve of the company that would 
be available to execute the strategic investors business plan for the expansion of GSFL. He stated 
that the expansion of GSFL was an integral part of the business plan that he had put forward in 
his tender or bid and that Mr. Brassington had appreciated this. He said he placed reliance on the 
audited accounts of 1995 and the interim financial statements provided by NICIL for 1996 in 
deciding to proceed with the venture. He recounted that based on the financial statements 
provided, which were tendered in evidence, the dividend paid for 1994 was $2.25M Guy while 
that for 1995 was $3.4 M Guy. He said that he had projected capital expenditure in the business 
which was to come from the operating profits of GSFL. Mr. Badal said he relied on the 
assurances given by Mr. Brassington about the retention of the profits so that they could be 
applied to the expansion of the business and that this was the basis for his decision to agree to the 
increased purchase price. He stated that this was so because it was unusual to have a change of 
price for public tender once a bid was submitted, though his bid had been the highest. He stated 
that the discussion also led to Mr. Brassington offering to accept the payment of the additional 
$200,000 US over a one year period but secured by a deed of charge over some of the shares. 
The deed of charge entered into on December 22, 1997 was tendered. 

He said that in February 1997 he received a letter of acceptance of his bid for 35% of the shares 
in GSFL that were held by the GOG which stated that he had a specific time in which to make a 
deposit of 10% towards the purchase price of $900,000 US. He later said that the letter did not 
state that a dividend was going to be paid from the retained earnings. This letter, he had said, 
came from Mr. Winston Brassington, head of NICIL. However, this was not produced. Only one 
letter of acceptance dated March 16, 1997 was produced by Mr. Brassington and tendered. This 
letter, to which reference will be made later, only stated that the offer of $900,000 US was 
accepted by Cabinet. Mr. Badal confirmed that a deposit of $90,000 US was paid. He stated that 
thereafter "a contract to formalize the purchase and sale was drawn up." 

Subsequently, in April 1997, Mr. Badal said he heard about a contemplated payment of a 
dividend of $78M out of profits totaling $79M and confronted Mr. Brassington about it. He said 
Mr. Brassington assured him that no such dividend was being contemplated because this was the 
basis on which he had paid the higher price. The dividend was paid and as a result Mr. Badal 
caused his lawyer to write Mr. Brassington in August 1997 about the payment of the dividend. 
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This letter which was tendered in evidence was referred to above. He recounted that on the 

payment of the deposit of $90,000 US in March 1997, in April 1997 after a meeting on the 16th 

of this month, he and two of his nominees became members of the Board of Directors of GSFL, 

with the six nominees of the GOG being a majority on the Board. He said that his and his 

nominees membership on the Board was as a result of the contractual agreement flowing from 

the tender agreement. Despite their objections, in April 1998 the GOG directors subsequently 

voted to pay out another dividend in the sum of $20M Guy which was blocked by his obtaining 

an injunction and a resolution at a special meeting in April 1998 after his subsequent takeover of 

the majority of the Board and chairmanship of it following his acquisition of a controlling 

interest in the company, having bought shares from others. He maintained that the payment and 

attempted payment of the dividends amounted to a depletion or attempted depletion of the 

company's cash reserves which were needed to implement the Business Plan he had originally 

submitted and for the overall expansion and improvement of the company. Further, he had 

envisaged that no loans would have been taken from commercial banks to finance the expansion 

due to the high interest rates and because of the status of the company's cash flow when he put in 

his bid which he anticipated the company would have been able to utilise. He indicated that this 

had to considered in light of the facts as disclosed in the accounts which were tendered that 

showed that GSFL had never paid out a dividend that amounted to more than 10% of its profits 

but that the Board as originally constituted had between May 1997 and April 1998 paid out 

$92M Guy as dividends and were seeking to pay an additional $20M Guy. Seventy-three per 

cent of the dividends would have been paid to the GOG with twenty-seven per cent to other 

shareholders. 

However, there is an inconsistency in the evidence of Mr. Badal regarding when he and his 

nominees first became members qf the Board. While as just stated he said that they went onto the 

board in April, 1997, and that he became chairman of the Board in late 1997, he subsequently 

said that he and the others became Board members in March or April, 1998 and that it was 

during this period they had the special meeting at which he took over controlling interest in the 

Board and voted down the previous decision to pay the additional dividend in the sum of $20M 

Guy. He also said that he became chairman of the Board in September 1998. In cross

examination he confirmed that after he had signed the agreement in October, 1997 for the 

purchase of 35% of the GOG's shares, he was allowed three seats on the Board of Directors and 

that he took up these seats in April 1998. This evidence and that of Mr. Brassington as well as 

the Agreement of Sale indicate that the nomination and appointment of Mr. Badal's directors 

could only have taken place in 1998 and not 1997. Having reviewed the evidence, I resolve this 

conflict by accepting that the witness must have been mistaken as to the dates when he and his 

nominees became Board members. I find that they would have gone onto the Board after the 

signing of the Agreement of Sale in October 1997. Also, under cross-examination, Mr. Badal 

stated that when the dividend was paid (which would have been in May 1997) he was a 

shareholder in GFSL though not a director. This could not be correct since he could not have 

become a shareholder until after the finalization of the Agreement of Sale in October 1997 and 

the payment of the purchase price for the shares. 
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Mr. Badal testified that when he paid the deposit he considered himself legally bound to 

complete the transaction since he had made an offer which the GOG had accepted. He stated that 

according to the terms of the agreement which he signed on October 17, 1997, if he did not 

complete it the deposit would have been forfeited. Unto September 21, 1998 when he received a 

letter from the PU, he had not completed paying off for the purchase of the shares. He claimed 

that he did not pay this balance because he was pursuing the issue of the payment of the 

dividend. Based on advice he received that the issue of the payment of the dividend should not 

be linked to the agreement and that he stood to lose the deposit, he paid the $200,000 US in 1998 

which was the sum due. A receipt dated February 5, 1999 and not 1998 confirmed this payment. 

He maintained that he had had the expectation that when he signed the agreement that profits 

would have been retained and that in all the discussions that took place there was never an 

indication about a plan to pay a dividend. He said that the dividend was paid while he was out of 

the country against the assurances that there was no plan to pay it. He pointed to the terms of the 

Agreement of Sale which referred to the Business Plan and in which it was agreed that the Plan 

would be implemented. He considered that since retention of profits was a part of the Plan, the 

distribution of the profits by a dividend would have amounted to a change of the Plan with less 

money being available for the company. As such he claimed the return of the sum of $78M Guy 

which was paid out as a dividend in May 1997 as well as damages for breach of contract. 

In cross-examination, Mr. Badal agreed that having paid the deposit in March 1997 and with 

knowledge of the payment of the dividend in May 1997 about which he complains, he yet signed 

the Agreement of Sale in October, 1997. He stated that he believed that the payment of the 

dividend amounted to a breach of contract but he never sued to rescind it, nor did he sue for a 

repayment of his deposit. He denied that he did not do so because he had gotten a good deal and 

that the payment of the dividend did not affect his Business Plan. He stated that the basis for the 

Business Plan was the current and future business of the company and its current financial 

strength, inclusive of its profits which included the sum paid out for the dividend and which 

formed the basis for the increased purchase price for the shares. He said that the Business Plan 

was based on an asset value as well as an earnings multiple and the future earning potential of 

the company. He had utilized the final accounts for 1995, the projected accounts for 1996 and 

also had the 1994 accounts. He disagreed with the suggestion that since the Business Plan was 

formulated on the audited accounts for 1995 which showed a profit after tax of $35M Guy, then 

the Plan could not have taken into consideration the 1996 profits of $79M Guy which he agreed 

amounted to a doubling of the profits of the company. He also stated that while the GSFL had 

been seeing a decline in its market share of stockfeeds, there had nevertheless been an increase in 

sales. 

In answer to the suggestion that it was he who had increased the offering price to $900,000 US 

because Mr. Brassington had told him that the GOG had indicated it was no longer interested in 

selling GSFL, Mr. Badal stated that he could not recall such a conversation and later said there 

was no such conversation. Mr. Badal denied the suggestion that Mr. Brassington had not given 

him assurances in relation to the retained profits for 1996 and that they would remain with 
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GSFL, though he admitted that he had nothing in writing in this regard. He denied that his 

evidence about Mr. Brassington's assurances were a fabrication. Subsequently, while in answer 

to a specific question, this witness said he was never aware that the GOG was no longer 

interested in selling its interest in GSFL, it is noted that Mr. Brassington did not specifically 

testify that Mr. Badal had been told this. On being shown the Information Memorandum or 

Tender for Purchase of Shares on which he based his bid to purchase the shares and on being 

asked if there was any information in this document that the profits of the company would be 

retained and not paid out in a dividend, Mr. Badal stated as follows: "When you buy shares you 

are buying the right to future profits so then the offer being made according to this last page 

impliedly represents that once the deal is consummated then they cannot distribute the profits of 

the company. On page four there is a representation that profits will grow." He later agreed there 

was no express statement in this document that the profits of GSFL would be retained and not be 

paid out as dividends. 

Mr. Winston Brassington as stated earlier, testified on behalf of the second and third named 

defendants. He is the executive director of NICIL and executive secretary and head of the PU. In 

1996 - 1997 he held the position of Head of the PU. He held no position in NICIL in 1996 -

1997 though it was in existence and became its executive director in 2002. The PU is a 

department of the Ministry of Finance and is the agent of NICIL which was and still is a GOG 

owned company. The GOG had a privatization policy with the PU being responsible for the 

disposition of state entities which were owned by NICIL, hence the agency arrangement between 

the two entities. Mr. Brassington acknowledged that as head of the PU he was involved in the 

privatization of 35 % of the GOG's shareholding in GSFL in which it had a majority interest. 

This witness was involved in the selection of the winning bid which had to be approved by the 

Cabinet of the GOG. The second named plaintiff, El Dorado Trading Co. which submitted a bid 

was chosen. The bid for the shares by this company was $700,000 US. He said he is aware that 

Mr. Badal exercised control over this company though he did not know if sole control resided 

with him. Documents - an information memorandum, request for proposals, financial statements 

for previous years - were made available to potential bidders so that they could have prepared 

their proposals. Bidders were also allowed access to GSFL to conduct due diligence and inspect 

company documents and there was a workshop for them. He identified the information 

memorandum dated May 22, 1996 which had been tendered in evidence. Audited accounts up to 

1995 would have been made available, though the 1996 accounts would not have yet been 

available at the time. On looking at the Business Plan submitted by El Dorado Trading, Mr. 

Brassington stated that both earnings based and asset based valuations were used. The former 

utilized the earnings for 1995 which were $39M Guy while the figure of $350 M Guy referred to 

the net assets of the GSFL excluding the earnings. 

This witness went onto state that there was a recognition in October 1996 that the bid submitted 

by El Dorado Trading had been accepted. Subsequent to this, the audited accounts for 1996 

became available. These accounts revealed that the profitability of GSFL had increased 

significantly from 1995. While the profit after tax was stated to be $42 M Guy in 1995, in 1996 it 
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was $80M Guy. Mr. Brassington testified that after the 1996 accounts became available, he had a 

discussion with Mr. Badal. The Annual General Meeting (AGM) for GSFL was fixed for May 

28, 1997. He said there were a series of discussions during which they were negotiating the 

contract for the sale of the shares. These discussions were protracted with an indication of this 

being that the final projections in the El Dorado Trading bid, as submitted by Mr. Badal, 

projected the first year of operation as 1997 but unto the May 1997 AGM a contract had not been 

concluded. In the discussions it was pointed out that the value of GSFL had increased based on 

the 1996 accounts. Mr. Brassington claimed that in these discussions two major commercial 

issues would have been dealt with in relation to the value of the company - 1) how much the 

company was worth based on the revised earnings based on the 1996 profit and 2) the payment 

of a dividend by GSFL to all its shareholders based on the 1996 profit. That there was a 

discussion about the payment of a dividend was not put to Mr. Badal and it is noted, as submitted 

by Mr. Stoby in his objection to the line of questioning and evidence in this regard, the pleadings 

for the defence claimed that the issue of the dividend was an internal matter. 

In relation to the increased profitability of the company, Mr. Brassington said this led to a 

determination of what was the value of the company so that the PU was not sure that the sale at 

the previously agreed price would have amounted to a fair deal. He said that they subsequently 

received a letter from Mr. Badal in which he proposed increasing the purchase price by $200,000 

US to $900,000 US. While it states that a further $200,000 US was offered, it does not set out 

how the increased was arrived at. I note that while Mr. Brassington' s evidence on this issue tends 

to suggest that it was Mr. Badal who initiated the offer of $900,000 US, Mr. Badal's evidence 

suggests that it was Mr. Brassington who suggested the figure based on it being 35% of the 

increased profits of approximately $80M Guy. Mr. Brassington in cross examination later agreed 

with the suggestion that during the discussions it was he (Brassington) who had increased the 

purchase price to $900,000 US because the company had shown increased profitability and that 

he had asked Mr. Badal to pay more as a result. 

Strangely enough, Mr. Brassington said that he could not recall having a discussion with Mr. 

Badal about the increase in purchase price for the shares due to the length of time. However, he 

had earlier stated in evidence that one of the two commercial issues discussed with him was the 

increased profitability of the company. Cabinet was informed of the new bid price which was 

accepted and Mr. Badal was so informed in writing. The letter did not state a timeframe within 

which the deposit had to be made nor did it state how the new sum was arrived at. This letter, 

dated March 14, 1997, as noted earlier, was tendered. Thereafter the negotiations to finalise the 

agreement were begun. Mr. Brassington testified that he never represented to Mr. Badal that the 

profits of the company would have been retained. He said he did not recall telling Mr. Badal that 

he needed to pay the increased purchase price because the increased profits for 1996 would have 

been retained by the company. The deposit of $90,000US, which was paid, was placed into an 

escrow account awaiting the conclusion of the transaction. 
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Mr. Brassington then testified about the payment of the dividend in the sum of $78M Guy, 

stating that this was done in the first half of 1997. He stated that he and Mr. Badal had a series of 

discussions about the payment of this dividend during the second half of 1997. During this 

discussion he realised that Mr. Badal was not happy with the payment of the dividend. He was 

told that his Business Plan would not have been affected. He confirmed that when Mr. Badal first 

expressed his dissatisfaction the contract had not been signed. Mr. Badal was not a shareholder 

or director of GSFL at the time of the payment of the dividend. He reiterated that he did not 

promise Mr. Badal that the dividend would not have been paid out nor that the dividend sum 

would have be retained as capital reserves of the company. Neither Mr. Badal nor El Dorado 

Trading indicated that they wanted a refund of the deposit, nor did they indicate that they no 

longer wanted to proceed with the transaction. Mr. Brassington gave an opinion that he did not 

consider that the payment of the dividend would have affected the Business Plan as submitted by 

Mr. Badal. Given that it was his opinion, such evidence would not be admissible without more 

and in the absence of an explanation of his basis for so stating. He maintained that the dividends 

paid merely represented the long period it had taken to conclude the transaction and that the 

financial position of GSFL at privatization was generally in line with what had been projected in 

the Business Plan. Again this was based on this witness' opinion with no supporting evidence. 

He however produced a summary of accounts for the years 1995 - 2000 which showed that there 

was increased profitability of GSFL and that when Mr. Badal finally took over the company in 

1997 the net assets were $208M Guy and cash in the bank was $130M Guy. He said he 

compared this with the figures as at 1995 and these showed that at the end of that year net 

current assets were valued at $177M Guy while cash in hand was $129M Guy. 

In relation to the signing of the Agreement of Sale in October 1997, Mr. Brassington said it was 

his understanding that the dispute over the payment of the dividend was no longer an issue. He 

said that it had been made clear that if it were still an issue then the shares would no longer be 

for sale. This was not suggested to Mr. Badal. He noted that if it were still an issue, then it would 

have been in the agreement. After the Agreement of Sale was signed, $610,000 US was paid 

which together with the deposit amounted to $700,000 US as at December 1997. The receipt so 

proving was tendered. And as mentioned earlier, the balance of $200,000 US was finally paid in 

1999 with a receipt being issued. Mr. Brassington went on to state that he was present at a 

meeting with Mr. Badal and Mr. Jagdeo, then Finance Minister, in September 1998 at which the 

payment of the dividend was discussed. Clearly, therefore, the issue of the dividend continued to 

be a problem although Mr. Brassington testified otherwise. Mr. Brassington was not allowed to 

lead evidence of the conversation that allegedly took place with Mr. Jagdeo as this was not put to 

Mr. Badal in his cross examination, he having been asked about the fact of a meeting and not the 

content of it. Mr. Badal had said he did not recall meeting Mr. Jagdeo apart from the occasion 

when the contract was signed because he had had to sign it. 

In cross-examination, Mr. Brassington confirmed that a $78 - 79M Guy dividend was paid in 

1997 in relation to the 1996 accounts and was paid after the invitation for tenders had been 

issued by NICIL. This dividend amounted to 98% of the profits for 1996. The GOG was the 
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majority shareholder at the time this invitation was issued. He further stated that in addition there 

was another dividend that was approved for $20M Guy, an interim dividend based on the 1997 

accounts although the financial year had not come to an end. He went onto state that a proposal 

for tender would have had to have been based on the information memorandum and due 

diligence on the part of a prospective bidder. He agreed that one of the important considerations 

that an investor would expect to see would have been the stream of future cash flow. He stated 

that the information memorandum only contained historical information and no future 

projections as no future profits were given, noting that "this was for prospective investors and 

that's why we asked them to prepare a business plan." I found that Mr. Brassington was a bit 

evasive on the questions about whether one of the important things for an investor would have 

been whether profits of the previous years were intended to be retained as at the time of the sale 

of the shares. He answered that he could not recall them "making any specific pronouncements 

on this matter" and that "understanding the balance sheet when you took over would be 

relevant." In answer to the question whether there would have been an expectation that profits 

would be retained as a fund for future expansion he replied: "That's relevant. GSFL as a State 

owned entity was restricted from substantial investment. The company had no debt and a strong 

balance sheet. When we privatized the company had more cash, more net current assets and net 

assets than in 1995." In answer to the suggestion that no indication of an intention to pay out 

profits between the tender and the signing of the contract was given in the information 

memorandum, he said that "We didn't say that. Neither did we say it would be retained." He 

further said that it's not an unusual practice to strip a company of its profits before a new 

shareholder takes over because it depends on what is stated to the investor and that they had done 

it before since it was a known practice. He did not agree that this practice showed a lack of good 

faith. 

Mr. Brassington agreed with the figures as provided in accounts tendered that over the years the 

dividends paid were $500,000 in 1992 on a profit of $13M Guy, in 1993 a payment of $1.058M 

was made on $39M Guy profits, in 1994 $2.2M was paid on $43M profits, and in 1995 $3.3M 

was paid on $42M Guy profits. When it came to 1996 he accepted that on profits of $79M Guy 

the dividend first paid was $2.2M and then subsequently there was a proposed payment of $75M 

Guy to give approximately $78M Guy as paid and proposed dividend payment. He agreed that 

1996 was the only year that a payment of such magnitude had been made and that it was made 

after invitations to tender were invited and he believed after the deposit by Mr. Badal on behalf 

of El Dorado Trading had been made. In this regard, I note that the evidence bears out that the 

dividend was paid after the deposit was made. He agreed that he tendered a receipt for the 

deposit of $90,000 US dated April 16, 1997, that Mr. Badal had tendered the increased bid in 

November 1996 and that in March 1997 Mr. Badal was written to with the acceptance of his 

increased bid. He further agreed that thereby Mr. Badal had shown his commitment to the 

purchase of the 35% shares in the GSFL. He also admitted that during the process after the initial 

tender he had had many conversations with Mr. Badal during which he, Brassington, had 

increased the purchase price because of the increased profitability of GSFL to which increased 

price Mr. Badal had agreed. He said that he asked him to pay more because "The value of the 
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company based on the future earnings was much higher and we were unlikely to sell given how 

much more valuable the company had become." He did not entirely agree that any investor 

would have expected profits to be retained but agreed that since the 1995 profit and those for the 

preceding years had been retained that there was a pattern in this regard. 

He stated that he was not aware of an attempt to pay dividends in 1998 as he was not a director 

or shareholder in GSFL but admitted that a Mr. Worrell who was the CEO of NICIL was on the 

Board of GSFL representing the interests of the GOG, though he sought to say he was not sure if 

Mr. Worrell was acting on his (Brassington's) instructions. He stated that he could not recall 

saying to Mr. Badal that it was intended to pay out the $78M Guy dividend but he recalled that 

Mr. Badal had asked him not to do so. He nevertheless stated that he could not recall assuring 

Mr. Badal that such a payment was not being contemplated as that was Badal's basis for paying 

an increased price. After a number of circuitous answers, Mr. Brassington agreed that where an 

investor used an asset based valuation as Mr. Badal had done, such valuation would include 

retained assets which would be important. He disagreed with the suggestion that in this case the 

retention of earnings was an important consideration since he was of the view that Mr. Badal had 

stated that an earnings based valuation was important and for this type of valuation retained 

earnings are not important since one would have to look to future earnings. But it is noted that he 

also testified that on the one hand retained earnings was important and on the other it was not. It 

also is noted that in this case both methods of valuation were used, that is, retained earnings and 

asset based. However, Mr. Brassingotn continued to disagree with suggestions that retention of 

profits or earnings was important in this case and that an earnings based valuation was what was 

important given what was stated in the Business Plan, particularly at p 23. He sought to give his 

opinion that Mr. Badal was better off based on the information he had produced to the Court. He 

however subsequently stated that one of the elements used in the Business Plan was the retention 

of profits for 1996. He also agreed that the actual profits for 1996 were more than the projected 

profits for that year but that all the profits were paid out including the proposed profit of $58M 

Guy as shown in the Business Plan. He reluctantly agreed to the suggestion that the removal of 

this $58M would have changed the figures as outlined in the Business Plan. He however agreed 

that with the removal of this sum that Mr. Badal and the company would have had less cash in 

hand to utilize for their projects. While Mr. Brassington stated that he had asked Mr. Badal for an 

increase in price and told him that this was because the company was worth more and they were 

not sure if they would sell at the prices received, it was not suggested to Mr. Badal that he was 

told that there was a possibility that the shares would no longer be sold given that the company 

was worth more. 

While seeking to say that the delay in concluding the transaction was the fault of Mr. Badal, Mr. 

Brassington admitted that the GOG took four months to indicate to him that his bid had been 

accepted. He admitted that it was Mr. Badal through his lawyer's letter dated August 14, 1997 

who complained about the delay in the process. He also agreed that in this letter there was 

complaint about the payment of the dividend. He also agreed that there was a reference in the 

letter to the contravention of s S3 of the Companies Act but said he did not know what that 
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section stated. He later said he had not sought advice on this provision. He did not agree that if it 

were a policy not to retain earnings that this would have been disclosed in the information 

memorandum but agreed that it would have been important to an investor but depended on the 

method of valuation used. While admitting the GSFL would have had access to the sums paid 

out in the dividend, he denied that the payment was unfair to Mr. Badal. 

FINDINGS ON THE EVIDENCE 

It is indeed strange that a sale and purchase agreement of this magnitude could have been dealt 

with without a record or minutes of the negotiations being made. Having reviewed evidence, I 

find that Mr. Badal is the more credible witness on the issue of why or how it was that the 

increased purchase price for the shares was agreed. It was after the Business Plan with a figure of 

$700,000 US was submitted that there were negotiations. Such negotiations resulted in the 

increased purchase price. Mr. Badal is saying that Mr. Brassington requested an increase in price 

because of the increased profitability. While at first Mr. Brassington said that it was Mr. Badal 

who offered the new figure, he later admitted that it was he, Brassington, who increased the 

purchase to $900,000 US. It stands to reason that there must have been some information 

provided to Mr. Badal during these negotiations that would have caused him to agree to pay an 

increased price. I believe that Mr. Brassington suggested the increased price based on the 

increased profits as evidenced in the 1996 accounts and it is in this context that Mr. Badal 

offered to pay it. Even if Mr. Badal had initiated the offer to pay more, it had to have been made 

on the basis that GSFL was more profitable based on the 1996 accounts. 

Both witnesses have stated that the issues of the retained earnmgs and the payment of the 

dividend were discussed. However, there is divergence as to the content of the discussion. Mr. 

Badal says that during the discussion he complained about the possibility of the payment of the 

dividend and that he had been assured that it would not have been paid and that this was a factor 

in the increase in the purchase price for the shares. Mr. Brassington says he made no such 

representation to Mr. Badal about the retention of earnings though he did say there was 

discussion about the dividend in the context of the increased profits and price. 

Having considered the evidence and demeanour of both witnesses, again I prefer the evidence of 

Mr. Badal on this issue for the following reasons: 

(1) The fact is that the dividend was discussed after the bid was submitted with Mr. 

Brassington admitting that Mr. Badal was not happy that it had been paid. This 

suggests that he was unaware of its actual payment and that he voiced his disquiet 

about it given that he had already agreed to an increased price and made the deposit. 

(2) Given the pattern of payments of dividends over the years, which information was 

available to Mr. Badal, it stood to reason that the increased profitability of the 

company would include the retained earnings in relation to which the increased price 

was negotiated. One may ask - Why deal with GSFL assets, in this case profits to pay 

dividends, while negotiations were still in progress in relation to finalizing an 

agreement. 
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(3) Mr. Brassington acknowledged that Mr. Badal continued to complain about the 

payment of the dividend including by his lawyer's letter in August 1997. 

(4) It does not make logical sense that Mr. Badal would pay more to get less, that is, that 

he would pay more for shares based on 1995 profits which were much less than the 

1996 profits, for in effect the GOG paid out a dividend out of the profits of the 

company thereby reducing the assets that Mr. Badal was seeking to purchase. 

(5) Further, the projected figure of $58M Guy in profits for 1996 as included in the 

Business Plan would have been and was nullified by the payment of the $78M Guy 

dividend in 1997. Mr. Brassington acknowledged that this would have occurred. 

(6) The calculation of the increase of $200,000 US on the purchase price was based on 

the profits of $78 - $79M Guy for 1996. 

But as noted earlier when dealing with the parties to this action, importantly, to my mind is the 

evidence of Mr. Brassington that neither NICIL nor the PU paid the $78 M Guy dividend; that it 

was GSFL that did so. No doubt this is the reason why GSFL was named as a defendant. 

However, with GSFL having made the payment as a company, based on the decision of its then 

directors, neither NICIL nor the PU, acting as an entity of itself or as an agent of NICIL, could 

be liable in law, for as a company with its own individual personality, it was entitled to act, albeit 

it could only have done so at the instance of its directors, the majority of whom at the time had 

been appointed by the GOG. Paragraphs 9 and l O of the defence plead the corporate personality 

of GSFL. Ms. Chase cited R v McClmg [1991] 2 WWR 244 and Company Law by Morse 14th 

edn p 624 in submitting that dividends are declared by a company through its directors 

exercising their fiduciary duty in the best interests of the company and that it is not for the courts 

to interfere with the internal management of companies. As stated in Burland v Earle [I 902] AC 

83 at pp 93 and 95: 

" It is an elementary principle of law relating to joint stock companies that the court will 

not interfere with the internal management of companies acting within their powers, and 

in fact has no jurisdiction to do so. Again, it is clear law that in order to redress a wrong 

done to the company or to recover moneys or damages alleged to be due to the company, 

the action should prima facie be brought by the company itself. ... But an exception is 

made to the second rule, where the persons against whom the relief is sought themselves 

hold and control the majority shares in the company, and will not permit an action be 

brought in the name of the company. In that case, the courts allow the shareholders 

complaining to bring an action in their own names .... The cases in which the minority 

can maintain such an action are, therefore, confined to those in which the acts complained 

of are of a fraudulent character or beyond the powers of the company. 

Whether the whole or any part [of profits] should be divided, or what portion should be 

divided and what portion retained, are entirely questions of internal management which 

the shareholders must decide for themselves, and the Court has no jurisdiction to control 
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or review their decision, or to say what is a 'fair' or 'reasonable' sum to retain undivided, 

or what reserve fund may be 'properly' required." 

Although a Mr. Worrell, CEO of NICIL, was a director of GSFL, there is no allegation that the 

directors breached their fiduciary duty to the company and its shareholders. Since neither Mr. 

Badal nor El Dorado Trading was a shareholder or director of the company at the time, this is not 

and cannot have been a derivative action as contemplated either at common law by an exception 

to the rule in Foss v Harbottle (1843) 2 Hare 461 Ct of Chancery or ss 221 and 222 of the 

Companies Act, Chapter 89:01 that would permit complaining shareholders to bring an action in 

their own names. But as noted by Andrew Burgess in Commonwealth Caribbean Company Law 

(Routledge, 2013) at p 327 referring to companies legislation in the Caribbean region including 

Guyana: 

"It is clear from the language of the provisions of the Acts that the derivative action is 

available only for the remedying of wrongs done to the company. It is not available for 

the enforcement of rights of individual shareholders or class of shareholders and is 

therefore to be distinguished from the personal and representative actions. The action is 

'derivative' because it 'derives' from the shareholder being a member of the company 

which is wronged and not because of any wrong done to the shareholder per se." 

While I disagree with the submissions made by Ms. Chase that there is no proof of the actual 

quantum of the dividend that was paid out, because the evidence of both witnesses indicates that 

it was $78M Guy, I nevertheless agree with her submissions that ifrepayable, it would not be for 

the GOG alone to be liable for the repayment of the entire sum since the evidence of both 

witnesses is that the GOG was not the sole shareholder as GSFL was a public company. Also, 

while one of the reliefs claimed is for the payment of "that part of [the $78M] that is in the hands 

of the defendants", no evidence has been led to prove the quantum of this part. Ms. Chase 

referred to this in her submissions. Further, I do not think I can properly make an order that 

GFSL be repaid any sum since there is no evidence that the plaintiffs are or either of them is 

authorized to act on behalf of the GSFL as first name defendant in this regard, moreso as they 

were neither directors nor shareholders of this company at the time of the payment. If at all, 

applying Burland at p 93, it would have been for the minority shareholders to challenge the 

payment of the dividend, if possible. 

I find that given the language of the letter of acceptance dated March 14, 1997, though El 

Dorado Trading was accepted as the preferred investor and a deposit was subsequently paid, a 

binding contract had not been finalized at that point in time. While Mr. Badal's counter bid of 

$900,000 US was thereby accepted, the letter went on to state: "Fwiher details will be sent to 

your (sic) shortly." In addition, both witnesses testified about negotiations after the letter of 

acceptance was sent and received. All this indicates is that an agreement had not been finalized. 

And while the deposit was paid by El Dorado Trading, the contract itself was not enlered into by 

and on behalf of this company. The payment of the deposit could be considered an act of good 

faith or demonstration of bona fides on the part of Mr. Badal as nothing has been produced 
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showing that it was required, though there must have been some discussion about it. The deposit 
being held in an escrow account awaiting the finalization of the agreement is another reason for a 
finding that a contract had not immediately come into being at this point. As such, with no 
contract coming into existence when the deposit was made, the issue of a breach of contract by 
the payment of the dividend cannot arise in these circumstances. 

I find some support for my conclusion on this issue in the Court of Appeal decision ofNandaJall 
Rarnbirichie v Amboutie Persaud & Nupchand Haripal Civ App No. 22/1997 (CA, Guy) which I 
find to be analogous. In this case, the appellant went into occupation of premises pursuant to an 
oral agreement of tenancy coupled with an oral option to purchase the said property. The 
appellant paid the respondents a deposit of $ I 0,000 US on the purchase price of $100,000 US 
with a receipt being issued which stated that the deposit was paid ' pending execution of 
agreement of purchase and sale thereof at mutually agreed terms' . The respondents instituted an 
action against the appellant claiming that the oral agreement was null and void with an 
alternative claim for rescission of the agreement and damages for breach of contract and 
possession of the premises. The appellant counterclaimed for specific performance with an 
alternative claim that he was entitled to remain in the property by reason of promissory or 
proprietary estoppel. The trial judge rescinded the agreement and made an order for possession 
of the property. On appeal it was held, upholding the first instance decision, that "there was no 
valid agreement of sale and purchase of the said property" but that the order for possession was 
not one that could or should have been made. Chancellor Bernard, as she then was, giving the 
judgment of the Court, held that the language on the receipt evidencing the payment of the 
deposit which provided that it was issued 'pending execution of agreement of purchase and sale 
thereof at mutually agreed terms' indicated that the "parties intended to have a proper agreement 
executed in terms on which they had mutually agreed." Her Honour also considered whether "the 
parties intended immediately upon issuance of the receipt to have effected a sale of the property 
or intended to await the execution of a proper agreement with mutually agreed terms." (p 3 of the 
cyclostyled copy of the decision.) It was noted, referring to Cheshire, Fifoot & Furmston 's Law 
of Contract (13th edn, p 40) that it is -

"a question of construction whether the parties intended to undertake immediate, if 
temporary, obligations, or whether they were suspending all liability until the conclusion 
of formalities. These questions were posed - have they made the operation of their 
contract conditional upon the execution of a further document, in which case their 
obligations are suspended, or have they made an immediately binding agreement, though 
one which is later to be merged into a more formal contract?" (p4) 

In the context of this learning, Bernard C went onto hold as follows (pp 4 - 5): 

"The receipt in the instant appeal although a memorandum in writing in my view just 
reflected a payment in earnest expressing an intention to purchase the property at a later 
date when the parties entered into an agreement on mutually agreed terms. I can see 
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nothing in the words 'pending execution of agreement of purchase and sale thereof at 

mutually agreed terms' that indicates an intention of the parties to be bound immediately 

it was issued. The respondents were stakeholders holding the deposit for the appellant 

until an agreement was executed. If they failed to do so the appellant was entitled to 

repayment of his money. The fact that the parties had to execute an agreement of sale on 

terms on which they had to agree mutually suggests that they did not intend to create a 

legal relationship of vendor and purchaser until the agreement was executed." 

Another issue that was raised was as regards the applicability of s 53 of the Companies Act, 

1991. It should be noted here that while the plaintiffs are contending that there was a breach of s 

53 of the Companies Act, or least a violation of its spirit and intent, this section refers to the 

acquisition of shares by a company in another company. Section 53 states: 

"Where a company acquires all or enough of the shares of another company to control all 

of the other company's activities, the pre-acquisition profits of the acquired company 

shall be treated as capital of the acquiring company." 

Therefore, the section is not applicable to the circumstances of this case where Mr. Badal 

acquired the shares as an individual. I agree with the submission of Ms. Chase on this issue that 

since Mr. Badal entered into the contract in his own right and not on behalf of El Dorado 

Trading, s 53 is therefore inapplicable and irrelevant. 

Faced with the possibility of a finding that a contract could not be considered to have been 

entered into at the time of the payment of the deposit, the plaintiffs and Mr. Stoby on their behalf 

in his opening address, advanced that there would have been an implied term of the contract 

signed on October 17, 1997 to which the Business Plan was appended, that the 1996 earnings 

would have been retained based on the valuations used in the Business Plan and the fact that the 

purchase price was increased. However, this brings to the fore another fundamental issue - the 

terms and conditions of the Agreement of Sale itself, as signed by Mr. Badal (without reference 

to El Dorado Trading) and the representatives of the GOG and NICIL. The Agreement of Sale 

does not permit the implication of such terms. The contract has the following clauses: 

"6. Warranties and Representatives 

6.2 Exclusion of Gov/NICIL Representations and Warranties 

Badal acknowledges he has not entered into this Agreement in reliance upon any 

representation or warranty, whether in fact or opinion or otherwise, relating to the subject 

matter of this Agreement or, without limitation, in reliance upon any information, 

warranty, statement or silence on the part of Gov/NICIL and/or any officer , employee, 

agent or adviser of Gov/NICIL. Unless required by statute, all representations, warranties 

and conditions, express or implied, statutory or otherwise, in respect of the Shares are 
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expressly excluded. Badal agrees that the exclusion of representations and warranties as 

provided here is reasonable. 

6.3 On the part of Badal 

Badal represents, warrants and undertakes: 

(b) That he acknowledges that he has not been induced to enter this Agreement by any 

warranty, representation or assurance by the Gov/NICIL or any other person save for 

those contained in this Agreement. 

(c) That this Agreement has been duly and validly executed and delivered by Badal and 

constitutes a valid and binding agreement, enforceable against Badal in accordance with 

its terms. 

(d) That he acknowledges that except in respect of fraud he shall have no right or remedy 

in respect of any other representations, warranty, promise or assurance except for those 

contained in this Agreement. 

13. Entire Agreement 

13 .1 This Agreement constitutes the entire agreement made between the parties and there 

are no representations, promises, terms, conditions or obligations, oral or written, express 

or implied other than those contained in this Agreement and no variations of the 

Agreement shall be effective unless made in writing and signed by or on behalf of all 

Parties. All prior discussions and writings between the Parties with respect to the subject 

of this Agreement are superseded by this Agreement." 

In addition, it cannot be considered a breach of contract that the dividend was paid since it was 

not a term of the Agreement of Sale that the dividend should not have been paid or that it should 

or would be refunded. 

Thus, Mr. Badal in effect agreed that any pre-agreement representations or warranties were 

ineffectual. Mr. Badal was and is clearly a businessman of some experience. The Business Plan 

and Annual Reports of GSFL for the financial years 1997 and 1998 as tendered so indicate. Mr. 

Brassington stated that with Mr. Badal signing the agreement it was considered that the matter of 

the dividend was no longer an issue. Clearly this was not the case but the language of the 

agreement - detailed and specific as it is - does not permit one to read in representations made 

prior to its execution. This was pleaded in the defence at paragraph 8. I am of the view that, 

given the evidence, Mr. Brassington and NICIL through the PU as its agent, did not act in good 

faith as was suggested to Mr. Brassington in cross examination. But so acting does not 

necessarily amount to a breach of contract or make one's action unlawful as claimed. As a result 

of my findings there is no need to address the issue of proof of damages, though there is no 

evidence to support such an award in any event. As such based on my findings as to the parties 

and on the facts, reluctantly I have to hold that the plaintiffs have not made out their case. 
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However, in the circumstances of this case I make no order as to costs. 

Plaintiffs' case is dismissed with no order as to costs. 

Might I mention that this would have been a good case for the production of witness statements 

and exhibits in a pre-trial case management conference, for much of what was disclosed in 

evidence would have resolved many of the issues in this case, particularly as to the parties to the 

transaction and this action. 

R~~~~ 
Puisne Judge 

October 31, 2014 
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