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The Law Reports of  
British Guiana. 

DE SEBASTIANI v. HOLDER 

[Supreme Court—In Chambers (Luckhoo, C.J. (ag.)) December 5, 12, 1959, Janu-
ary 16, 1960]. 

Solicitor—Several solicitors authorised but only one named in memorandum of ap-
pearance—Whether the others are in fact acting in the action. 

Pleading—Whether counsel’s signature alone is sufficient—O. 17, r. 5(1). 

A defendant may authorise more than one solicitor to act as his solicitor in an action, 
but, save for the solicitor named in the memorandum of appearance, they are not all acting 
as his solicitors in the action until a change of solicitors is duly effected in their favour. 

However, a document filed by an authorised solicitor before notice of a change of so-
licitor in his favour has been filed is not vitiated where, by treating with him, the other party 
had notice of the change. 

Under O. 17, r. 5(1), it is sufficient if counsel alone signs a pleading where he has set-
tled it. 

Application refused. 

[Editorial Note: Order 6 was subsequently amended by the addition of rule 5, 
paragraph 1 of which provides that “a solicitor who is a partner or employer of, or 
who is employed by the solicitor on the record or any solicitor additional to him 
subsequently authorised in writing by any party shall be entitled to act for and on 
behalf of the solicitor on the record without giving notice of change of solicitor”. 
(Supreme Court (Amendment) Rules, 1960). 

As to the sufficiency of counsel’s signature, in Enmore Estates Ltd. v. Elcock, 
1959, No. 1396 Demerara, the Full Court gave a ruling similar to that given in this 
case.] 

J. O. F. Haynes for the plaintiff.  

J. H. S. Elliott for the defendant. 

LUCKHOO, C.J. (ag.): This is an application by way of summons taken out 
by the plaintiff that the statement of defence filed in the action on the 6th July, 
1959, be struck out as being irregular and/or a nullity in law. 

The defendant had duly entered appearance to the writ of summons in this ac-
tion by filing in the Registry a memorandum in writing, dated on the day of its 
filing and containing the name of the defendant’s solicitor as required by O. 10, r. 
4, of the Rules of the Supreme Court, 1955. The 
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name of the defendant’s solicitor stated in the memorandum of appearance is Mr. 
H. C. B. Humphrys. In compliance with O. 10, r. 6, the solicitor’s address for ser-
vice is also stated in the memorandum of appearance. In compliance with O. 10, r. 
5, the solicitor of the defendant had, when entering appearance, produced an au-
thority in writing signed by the defendant appointing him (Mr. Humphrys) to act 
for the defendant in the action. That authority not only appointed Mr. Humphrys to 
act for the defendant but also certain other solicitors including Mr. Crum Ewing, 
all either partners or members of the firm of Messrs. Cameron and Shepherd, so-
licitors. 

The plaintiff’s statement of claim was filed on the 22nd May, 1959, and on the 
6th July, 1959, notice of default of defence signed by the plaintiff’s solicitor was 
filed. On the same day was filed an extension of time to that date signed by the 
plaintiff’s solicitor and addressed to “P. A. Crum Ewing, Esq., Solicitor for the 
Defendant”. The statement of defence signed by senior and junior counsel for the 
defendant and by “P. A. Crum Ewing, Solicitor” was also filed on the 6th July, 
1959. 

This application was filed on the 26th November, 1959. Counsel for the appli-
cant (plaintiff) submitted that the authority appointing Mr. Crum Ewing among 
others to act as his solicitor in the action does not have the effect of making or 
constituting him the defendant’s solicitor in the action. Counsel contended that the 
only effect of the defendant’s authority is that there would be no need for the de-
fendant separately to authorise Mr. Crum Ewing to act as his solicitor if a change 
of solicitor were to be effected in favour of Mr. Crum Ewing. Counsel for the de-
fendant on the other hand, submitted that by the authority to solicitor filed, all or 
any of the persons named therein and authorised to act as the defendant’s solicitor 
in the action are to be regarded as the solicitors acting for the defendant in the ac-
tion. 

It is true that all of the persons authorised by the defendant to act as his “so-
licitor” are partners or members of one firm, but there is nothing to prevent a de-
fendant from authorising every solicitor in the colony to act as his solicitor in an 
action. That, however, does not mean that all of the solicitors so authorised to act 
are in fact acting as his solicitor in the particular action. In my opinion the person 
named in the memorandum of appearance in compliance with O. 10, r. 4, is the 
defendant’s solicitor in the action and remains as such unless and until a change of 
the defendant’s solicitor is duly effected under O. 6, r. 2. Where there is an omis-
sion to file notice of change of solicitor, but notice of the change has been given to 
the plaintiff (as in this case by submitting to plaintiff’s solicitor for signature the 
extension of time for filing of the statement of defence addressed to Mr. Crum 
Ewing) this does not in itself have the effect of vitiating the documents filed there-
after in the action. In any event it is competent for the court or a judge under the 
provisions of O. 48, r. 4, to enlarge the time appointed by the Rules for the filing 
of the statement of defence and if it were necessary for me to do so I would have 
granted the necessary enlargement of time. 

It was further submitted by counsel for the applicant (plaintiff) that the state-
ment of defence not being signed by Mr. Humphrys, solicitor for the defendant, 
was a nullity or at least an irregularity even though it was signed by counsel. O. 
17, r. 5, which provides how pleadings are to be signed is as follows:— 
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“5.  (1) The signature of counsel shall not be necessary to a pleading; but 
where pleadings have been settled by counsel they shall be signed by him, 
and if not so settled they shall be signed by the solicitor. 
(2) Where a party sues or defends in person the pleadings shall be 
signed by him. 
(3) In any cause or matter where under the provisions of any Ordinance 
or Rule, a barrister or a solicitor is entitled to act alone, it shall be suffi-
cient if the pleading is signed by a barrister or a solicitor as the case may 
be.” 

Paragraphs (2) and (3) of O. 17, r. 5, are not relevant to this application. In my 
opinion paragraph (1) of O. 17, r. 5, means that, apart from the cases which fall 
under paragraphs (2) and (3) of the rule, where a pleading is not settled by counsel 
the solicitor must sign it and where a pleading is settled by counsel, counsel should 
sign it though he is not bound to do so if solicitor signs it. But if solicitor does not 
sign it, counsel must do so where he has settled it. Otherwise the pleading is a nul-
lity. The court pays great respect to counsel’s signature and the signature is to that 
extent a voucher against fiction. (See the judgment of JAMES, L. J., in Great Aus-
tralian, etc., Co. v. Martin, [1877] 5 Ch. D. 10). 

The statement of defence in the action has been properly signed bearing as it 
does the signature of counsel who settled it. 

The application is refused on all grounds with costs to the defendant. Certified 
fit for counsel. 

Application refused. 

Solicitors: O. M. Valz (for the plaintiff); H. C. B. Humphrys (for the defendant). 
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JAIGOPAUL v. CLEMENT 

[Supreme Court (Luckhoo, C.J. (ag.)) February 18, March 3, 10, 29, April 4, 30, 
1960] 

Immovable property—Servitude—Omitted from transports for dominant and servient 
tenements—Effect. 

Immovable property—Way of necessity—Whether any need for annotation of trans-
port. 

In transport No, 225 of 1916 for the west half of lot 6, Pouderoyen, there was reserved 
a right of way through the east half of the lot, and there was a corresponding reservation in 
transport No. 454 of 1924 for the east half. The latter was later sold at execution and trans-
port No. 347 of 1936 issued therefor but without any annotation thereon of the servitude. In 
1939 the defendant bought the east half and obtained transport for it, but no annotation of 
the servitude appeared thereon. 

In 1954 the plaintiff purchased from George Carter and obtained transport for the west 
half of lot 6, which Carter had previously purchased at execution sale. Neither Carter’s 
transport nor the plaintiff’s contained any reservation of a right of way through the east half. 
When the plaintiff purchased the west half he did not know of the earlier existence of such 
right, but upon subsequently learning of it he sued for damages for trespass to the right of 
way, an injunction in the usual terms and an order authorising the Registrar to amend his 
transport by including the servitude therein. 

The defendant admitted that by virtue of the plaintiff’s ownership of the west half the 
plaintiff had a way of necessity over the east half, but there was never any dispute as to this 
or any interference on the part of the defendant therewith. 

Held: (i) the passing of transport of the dominant tenement by the owner does not pass 
to a transferee any real or praedial servitude to which the transferor may be entitled by rea-
son of his ownership of the dominant tenement unless contemporaneously with the transport 
of the dominant tenement he also expressly transports the rights of real servitude enjoyed by 
the land. Rose v. Hanoman, 1951 L.R.B.G. 145, followed. 

(ii) as the plaintiff did not contract with Carter for Carter to sell him any servitude no 
servitude was or could be transported by Carter to him; 

(iii) unlike other rights of way, a way of necessity arises by implication of law and 
does not require annotation or insertion in any transport, but may be extinguished if its 
owner acquires and occupies other land giving him an alternative means of ingress and 
egress. 

Judgment for the defendant.  
A. S. Manraj for the plaintiff.  
F. R. Allen for the defendant. 
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LUCKHOO, C.J. (Ag.) In this action the plaintiff claimed: 
(a) $300 damages for trespass by the defendant, her servants, or agents and 

workmen or both during the months May, June and July, 1958, on a piece or parcel 
of land which is hereafter referred to as the right of way; 

(b) a declaration that the aforesaid piece or parcel of land is the subject and 
in the nature of a servitude and common to the use or purposes of right of way of 
the proprietors of the west half of lot 6, Pouderoyen, West Bank, Demerara; 

(c) an injunction in the usual terms; 
(d) an order that the Registrar of Deeds be authorised to amend transport No. 

79 of January 18, 1954, of the west half of lot 6, Pouderoyen (the plaintiff’s trans-
port), for the description of the property therein to be read with a right of way over 
the east half of lot 6, Pouderoyen. 

At the commencement of the hearing of this action it was agreed by counsel 
for the parties that a statement of agreed facts signed by both counsel should form 
part of the record and take the place of evidence in the action. Two statements of 
agreed facts signed in each case by solicitor for the plaintiff and counsel for the 
defendant were later filed but when the hearing was resumed it became apparent 
that counsel for the parties were not in complete agreement on the facts and that 
oral testimony would have to be taken. It was therefore decided that the two state-
ments of agreed facts filed should be treated as abandoned and that oral testimony 
should be taken in the normal way. This was accordingly done. 

The evidence discloses that in 1954 the plaintiff became the owner by trans-
port of the west half of lot 6, Pouderoyen, by way of sale and purchase from one 
George Carter. No reservation appears on the plaintiff’s transport of a right of way 
through the east half of lot 6, Pouderoyen, but it was conceded by the defendant 
who is the owner by transport of the east half of lot 6, Pouderoyen, that the plain-
tiff, by virtue of his ownership of the west half of lot 6, has a way of necessity 
through the east half of lot 6, there being no other means of ingress or egress from 
or to the public road to or from west half of lot 6. George Carter had purchased the 
west half of lot 6, at a sale at execution on August 31, 1937, and had obtained 
transport No. 1 of 1948 therefor. No reservation of any servitude appears on 
Carter’s transport. However, there had existed a reservation of a right of way 
through the east half of lot 6 in transport No. 225 of 1916 for the west half of lot 6 
in favour of one Mary di Luci, her heirs, representatives and assigns and there was 
a corresponding annotation of this servitude in the transport of one Rajquarry, No. 
454, of May 2, 1924, for the east half of lot 6, the servient tenement. The east half 
of lot 6 passed from Rajquarry to Eileen Ishmael by sale at execution on February 
11, 1936, and transport No. 347 of March 23, 1936, was issued to Ishmael without 
any annotation of a servitude in favour of the west half of lot 6. In 1939, Ishmael 
sold and transported the east half of lot 6 to the defendant. The defendant’s trans-
port, No. 875, dated July 24, 1939, does not contain any annotation of a servitude 
in favour of the west half of lot 6. 

The plaintiff has stated in evidence that when he purchased the west half of lot 
6 and when he received transport therefor he was unaware of 
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the fact that a servitude ever existed in favour of the west half of lot 6 over the east 
half of lot 6. He stated that it was some time after he had received his transport that 
he discovered at the Deeds Registry that there had previously existed such a servi-
tude. It is clear, therefore, that he did not enter into any contract with his predeces-
sor in title, Carter, to purchase from Carter anything but the land itself. The plain-
tiff did not contract with Carter to sell him any servitude. The servitude referred to 
in Mary di Luci’s transport of the west half of lot 6 was a real servitude. As has 
been stated by BOLAND, J., in Rose v. Hanoman (1951 L.R.B.G. at pp. 145, 146): 

“A right to a praedial or real servitude is, as stated, one which is vested in 
a person by reason of his ownership of land in contiguity with the land bearing 
the burden. It would seem that by the doctrine of Roman Dutch law the owner 
of the right to the real praedial servitude has two distinct pieces of immovable 
property. He has: 
(a) the immovable property—the land which enjoys the servitude, that is the 
dominant tenement; and 
(b) the immovable property which is the praedial or real servitude over the 
contiguous land—an extraction, which is itself immovable property, from the 
full right of ownership on the contiguous servient tenement. 
In the year 1858, this court constituted by ARRINDEL, C J., and BEETE and 
ALEXANDER, JJ., in its judgment in Steele v. Thompson, (1860) 13 Moo 
P.C.C. 280, which on appeal was confirmed by the Privy Council, stated: 

‘A servitude on land (bona immobilid) partakes of the nature of the prop-
erty and is classed or considered as immovable property.’ 

and pronouncing the judgment of the Privy Council, Lord KINGSDOWN said: 
‘It is admitted that the servitude in question is of the character of immov-
able property and like other immovable property can only be passed ac-
cording to the Roman Dutch law, which prevails in the colony, by a pro-
ceeding in the presence of some judge of the place in which the property 
is situate.’ 

In British Guiana the method of transfer of immovables takes the form of the 
procedure by transport which receives authentication in a court proceeding, 
formerly before a judge, but now before the Registrar of the Supreme Court. 
Of course, there is the exception which applies to all immovables that it may 
pass on death of the owner through his proved will or by inheritance under an 
intestacy without requiring the bringing of any special proceeding before a 
judge to obtain judicial recognition of the transfer, but devolution of the prop-
erty of a deceased person is controlled by the court in its grant of probate of a 
will, or a grant of letters of administration on intestacy. Therefore, the passing 
of transport of the dominant tenement by the owner does not pass to a trans-
feree any real or praedial servitude to which the transferor may be entitled by 
reason of his ownership of the dominant tenement unless contemporaneously 
with the transport of the dominant tenement he also expressly transports the 
rights of real servitude enjoyed by the land. He 
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may effect the transfer of the servitude by incorporating such transfer of the 
right of servitude in the transport of the land itself, as is the more usual man-
ner, but he may none the less effectively transfer the right to servitude by a 
collateral document of transport made contemporaneously with that relating to 
the land. This was decided by the Privy Council in Steele v. Thompson a deci-
sion on appeal coming from the colony of British Guiana.” 

See also the judgment of the West Indian Court of Appeal in that case deliv-
ered on February 6, 1957. 

As the plaintiff did not contract with Carter for Carter to sell him any servi-
tude no servitude was or could be transported by Carter to him. Further, there is no 
evidence that the defendant was ever aware that any servitude existed in favour of 
the west half of lot 6 over the east half of lot 6, though it is conceded she knew that 
the plaintiff had a way of necessity over the east half of lot 6. The distinction be-
tween a right of way other than a way of necessity and a way of necessity is im-
portant, for if the plaintiff were to acquire and occupy property whereby he could 
without the use of the present way of necessity gain ingress or egress from or to 
the public road from the west half of lot 6, a way of necessity would no longer 
exist. A way of necessity arises by implication of law, not so a right of way (other 
than a way of necessity). A way of necessity as it arises by implication of law does 
not require annotation or insertion in any transport. 

For these reasons the plaintiff’s claim for an order that the Registrar of Deeds 
be authorised to amend the plaintiff’s transport was refused. There being at no 
time any dispute that the plaintiff was entitled to a way of necessity over the east 
half of lot 6 or any interference on the part of the defendant therewith, the plain-
tiff’s prayer for a declaration and an injunction were, in the exercise of my discre-
tion, refused. 

With respect to the plaintiff’s claim for damages for trespass it was conceded 
by counsel for the plaintiff during the course of his address that a claim in trespass 
would not lie. 

I accepted the evidence of the defendant and her witness wherever the same 
conflicted with that of the plaintiff and his witness. 

I therefore dismissed the plaintiff’s claims. 

Judgment for the defendant.  

Solicitor: L. L. Doobay (for the plaintiff). 
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[Supreme Court (Luckhoo, C.J. (ag.)) February 8, 10, March 17, 19, May 7, 1960] 

Immovable property—Prescriptive title—Adverse possessor withdrew from land be-
cause of floods—Whether possession interrupted—No sufficient proof of boundaries of 
areas occupied—Whether declaration could be granted. 

The petitioner went into adverse possession of certain lands in 1943 but withdrew in 
1944 on account of floods. He resumed occupation in 1946 and continued therein until 
1957. He then petitioned for a declaration of title to the lands but the evidence did not dis-
close the precise boundaries of the area or areas which he occupied. 

Held: (i) while in the case of the owner there can be no discontinuance of possession 
of land by absence of use and enjoyment where the land is not capable of use and enjoy-
ment and mere non-user is not abandonment, there is no such principle in the case of an 
adverse possessor. While the petitioner was out of possession there was no person against 
whom the rightful owners could bring an action so that they were in the same position as if 
no intrusion had taken place. (Trustees. Exors, and Agency Co. Ltd. and anor. v. Shortt 
(1888), 13 App. Cas. 793, applied.); 

(ii) the petitioner’s adverse possession was interrupted between 1944 and 1946, albeit 
by virtue of floods; 

(iii) even if the petitioner was in adverse possession for the prescribed period the peti-
tion failed since the evidence was insufficient to enable the boundaries of the area or areas 
occupied to be described in an order of the court. 

Petition dismissed. 

[Editorial Note: LUCKHOO, C.J. (ag.), refrained from dealing with the ques-
tion as to whether the period of 12 years referred to in the proviso to s. 3 of the 
Title to Land (Prescription and Limitation) Ordinance, 1952, Cap. 184, could in-
clude a period partly before 31st December, 1952, when the proviso came into 
operation, and partly after that date, but answered this in the affirmative in the case 
of Basiran v. Brown which was decided on 30th July, 1960, and is reported at p. 
233 herein. See also Victor and others v. West Bank Estates Ltd. at p. 40 herein.] 

Dr. F. H. W. Ramsahoye for the petitioner. 

Having found that the petitioner went into adverse occupation in 1943, that he 
withdrew in 1944 on account of floods, returned in 1946 and continued in occupa-
tion until 1957, LUCKHOO, C.J., (ag.), proceeded to deliver judgment thus: 

Although it may be contended that the petitioner between 1943 and 1944 was 
in sole occupation of those portions of land he did then occupy adverse to the true 
owners, he went out of possession in 1944, albeit by virtue of the flooding of the 
land. While in the case of the owner there can be no discontinuance of possession 
of land by absence of use and enjoyment where the land is not capable of use and 
enjoyment and mere non-user is not abandonment (Leigh v. Jack (1879), 49 
L.J.Q.B. 220) there is no such principle in the case of an adverse possessor. While 
the petitioner was out of possession there was no person against whom the rightful 
owners could bring an action so that the rightful owners, whoever they are, were in 
the same position as if no intrusion had taken place (Trustees, Exors, and Agency 
Co. (Ltd) and anor v. Shortt (1888). 13 App. Cas 793). 

The petitioner became an adverse possessor of those portions of the 
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land he occupied between 1946 when he returned to resume cultivation and 1957 
when he left. This period of continuous possession is only 11 years. 

The petition must for this reason therefore fail. 
Another reason why this petition must fail, and this would be the case even if 

the petitioner had proved that he had been in continuous possession for the requi-
site period, is that the evidence does not disclose with sufficient certainty what 
area or areas he did in fact occupy so that the boundaries of the area or areas could 
be described in an order of the court. 

From the evidence it is clear that the land was never enclosed nor was there 
such occupation on the part of the petitioner that it could be referred to the entire 
land. 

In view of these conclusions it is unnecessary to deal with the very interesting 
point of law argued by counsel for the petitioner and by solicitor for the opposers, 
that is, whether the period of 12 years referred to in the proviso to s. 3 of the Title 
to Land (Prescription and Limitation) Ordinance, Cap. 184, can include a period 
partly before 31st December, 1952, when the proviso came into operation, and 
partly after that date. 

The petition is dismissed. Except for the opposer Christopher Hope none of 
the other opposers have satisfied me that they have any locus standi in the matter. 
There will therefore be costs to Christopher Hope only limited to the sum of $100. 

Petition dismissed. 

Solicitors: J.A. Jorge (for the petitioner); O.M. Valz (for the opposers). 
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[In the Full Court, on appeal from the magistrate’s court for the Berbice Judicial 
District (Luckhoo, C.J. (ag.) and Bollers, J. (ag.)) March 23, May 9, 1960] 

Appeal—Security for costs—Joint charge—Two appellants—Twenty-five dollars only 
lodged—Non-compliance with the Summary Jurisdiction (Appeals) Ordinance, Cap. 17, s. 
5(3). 

The appellants jointly deposited one sum of $25 as security for costs in respect of their 
appeals from the order of a magistrate convicting them on a joint charge. 

Section 5(3) of the Summary Jurisdiction (Appeals) Ordinance, Cap. 17, provides as 
follows— 

“The appellant shall further within fourteen days after the decision appealed 
against is pronounced give security to the extent of twenty-five dollars for the payment 
of any costs awarded against him by the Court and for the due and faithful perform-
ance of the judgment or order of the Court.” 

Held: the words “The appellant shall” in s. 5(3) mean “each appellant shall”, and each 
appellant is required to give security to the extent of $25.00 for the payment of any costs 
awarded against him even though he was jointly charged and convicted with another or 
other appellants. 

Alexander v. Das & Glasgow, 1938 L.R.B.G. 206, and Nelson v. Clarke, 1941 
L.R.B.G. 45, not followed. 

Appeal dismissed. 
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[Editorial Note: The Court followed its decision in this case in the case of 
Roopnarine and Jagolall v. Davis, 1959 No. 968, in which reasons for decision 
were given on the 6th May, 1960.] 
K. Prasad for the No. 1 appellant.  
B. Prasad for the No. 2 appellant.  
G. L. B. Persaud, Solicitor-General (ag.), for the respondent. 

Reasons for Decision: It was contended in limine for the respondent that due 
compliance was not made by the appellants with the provisions of s. 5 (3) of the 
Summary Jurisdiction (Appeals) Ordinance, Cap. 17, relating to the giving of se-
curity for the payment of any costs awarded against him on appeal. 

Section 5(3) of Cap. 17 provides as follows:— “(3) The appellant shall further 
within fourteen days after the decision appealed against is pronounced give 
security to the extent of twenty-five dollars for the payment of any costs 
awarded against him by the Court and for the due and faithful performance of 
the judgment or order of the Court.” 
The appellants had jointly by their counsel deposited the sum of $25:—as se-

curity under s. 5(3) of Cap. 17. Counsel for the respondent contended that it was 
necessary for each appellant to give security to the extent of $25:—We think that 
this contention is sound for if several appellants were jointly to give security for 
the sum of $25:—by way of a deposit of cash and later before the appeals came on 
for hearing one or more of them filed a notice of withdrawal of his or their appeals 
and the sum deposited were uplifted by the appellant who actually made the de-
posit, there would be no security left for the payment of any costs awarded against 
the remaining appellants. 

Again, if one appellant were to lodge the sum of $25:—as security under s. 5 
of Cap. 17 and sometime later another appellant in the same matter were to file his 
notice of appeal, does this mean that he i s not required to give security in the sum 
of $25:—but may rely on the first appellant’s deposit? We think not. There would 
be nothing to prevent the first appellant withdrawing his appeal and uplifting his 
deposit of $25 on the day after the second appellant has filed his notice of appeal 
and in such a case there would be no security remaining for costs which may be 
awarded against the second appellant. 

We regret that for the reasons given above we are unable to follow the deci-
sions on this point of the Full Court in Alexander v. Das and Glasgow, 1938 
L.R.B.G. 206, and in Nelson v. Clarke, 1941 L.R.B.G. 45. In our view the words 
“The appellant shall” in s. 5(3) of Cap. 17 mean “each appellant shall” and each 
appellant is required to give security to the extent of $25:— for the payment of any 
costs awarded against him even though he was jointly charged and convicted with 
another or other appellants. 

We are of the opinion that in this matter there was a failure on the part of the 
appellants to comply with the provisions of s. 5(3) of the Summary Jurisdiction 
(Appeals) Ordinance, Cap. 17, and that by virtue of s. 16 of the Ordinance, the 
appeals stood dismissed. We, however, at the hearing of the appeals reserved our 
judgment on this point and with the agreement of counsel proceeded to hear the 
appeals on their merits. 

Appeals dismissed 
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[In the Full Court, on appeal from the magistrate’s court for the Berbice Judicial 
District (Luckhoo, C.J. (ag.) and Bollers, J. (ag.)) March 25, May 13, 1960] 

Road traffic—Motor vehicle—Unlicensed user—Car licensed for private purposes 
only but used to convey passenger for reward—Motor Vehicles and Road Traffic Ordi-
nance, Cap. 280, ss. 20(2) and 23(1). 

Road traffic—Third Party Risks—Use of uninsured motor vehicle—Car insured only 
where used for private purposes—Conveyance of passenger for reward on isolated occa-
sion —Whether covered by policy—Motor Vehicles and Road Traffic Ordinance, Cap. 281. 
ss. 3(1) and 4(1)(b). 

The appellant conveyed a passenger for reward in his private motor car and for this 
was convicted by the magistrate on a charge under s. 20(2) of the Motor Vehicles and Road 
Traffic Ordinance, Cap. 280, for using a motor vehicle for a purpose not licensed, contrary 
to s. 23(1) of that Ordinance, and on a charge for using a motor vehicle in respect of which a 
policy of insurance was not in force contrary to s. 3(1) of the Motor Vehicles Insurance 
(Third Party Risks) Ordinance, Cap. 281. The motor car was insured against third party 
risks but only where it was used for private purposes. 

On appeal.— 
Held: (i) the appellant was using his motor car for a purpose permitted only in the case 

of a motor bus the licensing fee for which was substantially higher than that for a private 
car.; 

(ii) the appellant could not lawfully use his car for hire or reward even on an isolated 
occasion without there being in force in respect of such user the appropriate policy of insur-
ance. Wyatt v. Guildhall Insurance Co., Ltd., [1937] 1 All E.R. 792, distinguished. 

Appeals dismissed. 

M. Persaud and S. D. S. Hardyal for the appellant. 
G. L. B. Persaud, Ag. Solicitor-General, for the respondent. 

LUCKHOO, C.J. (Ag.): delivered the judgment of the court: The appellant 
Yusuf Mohamed was charged under s. 20 (2) of the Motor Vehicles and Road 
Traffic Ordinance, Cap. 280, with using a motor vehicle for a purpose not licensed, 
contrary to s. 23 (1) of the same Ordinance. He was also charged with using a mo-
tor vehicle for hire in respect of which a policy of insurance was not in force, con-
trary to s. 3 (1) of the Motor Vehicles Insurance (Third Party Risks) Ordinance, 
Cap. 281.  

On both of these charges he was convicted by a magistrate of the Berbice Ju-
dicial District. From his conviction he has appealed. 

The evidence for the prosecution which the magistrate accepted was to the ef-
fect that on November 20, 1958, one Lyndo, a police decoy, was given a marked 
one-dollar currency note. Lyndo stopped motor car PC 980 driven by the appellant 
at Cromarty Road and asked to be conveyed to New Amsterdam. This the appel-
lant did, charging Lyndo fifty cents for the journey. Lyndo presented the marked 
dollar note in payment of the fare charged and the appellant gave Lyndo two 25-
cent pieces as change. The marked dollar note was found in the appellant’s posses-
sion by the police. The evidence for the defence which the magistrate disbelieved 
was to the effect that the appellant conveyed Lyndo and one Beeram from Coren-
tyne to New Amsterdam without charge and that the dollar note claimed by the 
police to be the marked note had been changed by him for Beeram. 
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The car was registered as a private car, that is, registered for use exclusively 
for personal purposes. On the evidence accepted by the magistrate it is clear that 
the appellant had entered into a genuine business contract with Lyndo for a stipu-
lated reward and had therefore used the car for hire for the purpose of taking a 
passenger who was charged to pay a fare for his place in the car. User of a motor 
vehicle for such a purpose is permitted only in the case of a motor bus, the licens-
ing fee for which is substantially higher than that for a private car. It is to be ob-
served that the vehicle was not being used as a hire car as the passenger Lyndo was 
not being carried under a contract express or implied for the use of the vehicle as a 
whole. 

Section 20 (2) of the Motor Vehicles and Road Traffic Ordinance, Cap. 280, 
provides: 

“20. (2) Where a licence has been taken out as for a motor vehicle to be 
used solely for a certain purpose and the vehicle is at any time during the pe-
riod for which the licence is in force used for some other purpose, the person 
so using the vehicle shall, if the fee chargeable in respect of a licence for a ve-
hicle used for that purpose is higher than the fee chargeable in respect of the 
licence held by him, be deemed to be guilty of an offence under section 23 of 
this Ordinance and the provisions of that section shall apply accordingly.” 
The appellant had therefore contravened the provisions of s. 20 (2) of the Or-

dinance. He was properly convicted of the charge laid under that section. See Bis-
nauth v. Wahab, 1949 L.R.B.G. 126, where the appellant had carried in a car li-
censed as a hire car passengers who were charged to pay at the rate of separate and 
distinct fares for their respective places in the vehicle and it was held by the Full 
Court that he had been properly convicted under s. 19 (2) of the Motor Vehicles 
and Road Traffic Ordinance, 1940, for an offence contrary to s. 22 of that Ordi-
nance (now s. 20 (2) and s. 23 of Cap. 280). At no time had the appellant in that 
case carried more than seven passengers, the number permitted to be carried in a 
hire car. 

With respect to the charge of using the motor vehicle, contrary to s. 3 (1) of 
the Motor Vehicles Insurance (Third Party Risks) Ordinance, Cap. 281, it was 
submitted by counsel for the appellant that by virtue of the provisions of proviso 
(ii) to s. 4 (1) of that Ordinance, the carrying of a passenger for reward on an iso-
lated occasion did not contravene the provisions of s. 3 (1) of the Ordinance when 
the vehicle was insured against third party risks only where the vehicle is used for 
private purposes only. The appellant’s car was so insured. Section 3 (1) of the Or-
dinance provides: 

“3. (1) Subject to the provisions of this Ordinance, it shall not be lawful 
for any person to use or to cause or permit any other person to use a motor ve-
hicle on a public road unless there is in force in relation to the user of the ve-
hicle, by that person or that other person as the case may be, such a policy of 
insurance or such a security in respect of third party risks as complies with the 
requirements of this Ordinance.” 
Section 4 (1) of the Ordinance provides as follows: 

“4. (1) In order to comply with the requirements of this Ordinance a pol-
icy of insurance must be a policy which— 

(a) is issued by a person who is an authorised insurer; and 
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(b) insures such person, persons, or classes of persons as may be specified 
in the policy in respect of any liability which may be incurred by him or them 
in respect of the death of or bodily injury to any person caused by or arising 
out of the use of the motor vehicle on a public road:” 

Paragraph (ii) of the proviso to s. 4 of the Ordinance provides that a policy of 
insurance in respect of third party risks shall not be required to cover liability in 
respect of the death of or bodily injury to persons being carried in or upon or en-
tering or getting into or alighting from a motor vehicle at the time of the occur-
rence of the event out of which a third party claim arises, except in the case of a 
motor vehicle in which passengers are carried for hire or reward. This exception 
has been construed in Wyatt v. Guildhall Insurance Co., Ltd, [1937] 1 All E.R. 
792, to refer to cases where passengers are carried for hire or reward not on iso-
lated occasions but habitually. But the exemption contained in the provisions of 
that paragraph of the proviso relates only to the category of persons (in italics) 
referred to therein. No third party policy of insurance at all is required in respect of 
such category of persons—passengers—where persons who are within that cate-
gory are not habitually carried for hire or reward. This does not affect persons in 
any other category or the limitations of purposes for which the vehicle may be 
used contained in the policy issued. A third party policy of insurance is still re-
quired in respect of any other category of persons and the policy will be subject to 
the limitation of purposes for which the vehicles may be used which is stated 
therein. 

We do not understand Wyatt’s case to lay down a general rule that the words 
“carried for hire or reward” wherever they may appear in the Ordinance mean 
“carried habitually for hire or reward”. The appellant could not lawfully use his car 
for hire or reward even on an isolated occasion without there being in force in re-
spect of such user the appropriate policy of insurance. 

We are of the opinion that the magistrate did not err in convicting the appel-
lant of the offence charged under s. 3 (1) of the Ordinance. 

Counsel for the appellant contended at the hearing of these appeals that the 
magistrate had no jurisdiction to try the charges in that the prosecution had failed 
to prove that the offences had taken place within the Berbice Judicial District. This 
ground of appeal is without merit and in any event the appellant is precluded by 
the provisions of s. 9 (a) of the Summary Jurisdiction (Appeals) Ordinance, Cap. 
17, from arguing that ground, not having raised that issue at the hearing before the 
magistrate. The other grounds of appeal filed were either abandoned or not pressed 
at the hearing of these appeals. 

Both appeals are dismissed. The convictions and sentences are affirmed and 
the appeals are dismissed with costs $25 to the respondent. 

Appeals dismissed. 
 Solicitor: Crown Solicitor (for the respondent). 
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[Supreme Court (Miller, J.) February 15, 17, 1960]. 

Criminal law—Deposition—Authentication—Whether mere signature of magistrate 
sufficient—Requirement that deposition be read over to and signed by witness, etc.—Non-
compliance—Effect—Criminal Law (Procedure) Ordinance, Cap. 11, s. 64(4) and (6). 

The accused was indicted for murder. On the face of the depositions there appeared no 
record of any compliance with the provisions of the Criminal Law (Procedure) Ordinance, 
Cap. 11, s. 64(4) (relating to the requirement that the deposition should be read over to and 
signed by the witness, etc.). 

Held: (i) it was not a question whether the accused was prejudiced or not; the deposi-
tions were not satisfactorily taken and the accused could not be arraigned upon the indict-
ment because there was no proper committal; 

 (ii) the mere signature of a magistrate is not sufficient to authenticate a deposi-
tion in compliance with the provisions of the Criminal Law (Procedure) Ordinance, Cap. 11, 
s. 64(6); but any words may be used, so long as they show and indicate that they are meant 
to authenticate the deposition. 

Indictment quashed. 

[Editorial Note: The depositions were all in fact signed by the witnesses and 
the magistrate, and to each was annexed on a separate sheet a certificate signed by 
the magistrate in these terms— 

“The foregoing deposition of of was taken 
before me in the presence and hearing of John De Freitas (accused) and signed 
by the said in his presence. 

In witness whereof I have in the presence of the said and John De Freitas 
signed my name this day of 1959.” 

Upon a fresh committal and indictment the accused was subsequently con-
victed of murder. He appealed unsuccessfully to the Federal Supreme Court (at p. 
362 herein) and to the Privy Council] 

G. L. B. Persaud, Senior Crown Counsel, for the Crown.  

J. O. F. Haynes (G. A. G. Pompey with him) for the accused. 

MILLER, J.: This is an indictment presented by Her Majesty’s Attorney Gen-
eral charging the prisoner John De Freitas for the crime of murder contrary to s. 
100 of the Criminal Law (Offences) Ordinance, Cap. 10. The indictment was read 
to the accused, but, before plea, counsel for the accused, moved that the indictment 
be quashed. He urges several grounds, but, in my opinion, the most important ones 
are: 

(a) the depositions are not authenticated in the manner required by s. 64 
of the Criminal Law (Procedure) Ordinance, Cap. 11, and 
(b) there has not been strict compliance with that section with regard to 
the taking of the depositions. 

Section 64 (6) of the Criminal Law (Procedure) Ordinance, Cap. 11, reads: 

“The signature of the magistrate shall be at the end of the deposition of each 
witness, in such a form as to show that it is meant to authenticate the deposi-
tion.” 
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I agree, and it is my opinion that, the mere signature of the magistrate would not 
suffice; but the words “in such a form” are not to be construed in any limited or 
restricted sense. Whatever words are used, so long as they show and indicate they 
are meant to authenticate the deposition, that would be enough and satisfactory. 
Therefore, the document which is attached in this case to the deposition of each 
witness, satisfies, the requirement of that subsection. 

What, however, does give rise in this matter to grave concern and anxiety, is 
the provision or requirement of sub-s. (4). Has there been a compliance with it? I 
am afraid not. The subsection reads: 

“The deposition shall, at sometime before the accused person is called on for 
his defence, be read over to and signed by the witness and the magistrate; the 
accused person, the witness, and the magistrate being all present together at 
the time of the reading and signing.” 

One looks in vain throughout the entire record to find on the face of any depo-
sition any compliance or attempt to so comply. That omission is, in my opinion, 
fatal. In R. v. Arthur Gee and others, 25 Cr. App. R. 198, it was held that there 
should be strict compliance with the provisions for the taking of depositions. Sta-
bility to that judgment was given ten years later in R. v. Wharmby and others, 31 
Cr. App. R. 174. It is not as I see it a question whether the accused is prejudiced or 
not. The point is that the deposition of each witness must be properly taken. 

For the above reasons, I have come to the conclusion that these depositions 
have not been taken satisfactorily, and the result is that the prisoner is not properly 
before the court. He cannot be arraigned upon this indictment because there has 
been no proper committal. The indictment must therefore be quashed and the 
prosecution be left to take such steps as they may see fit to take. 

Indictment quashed. 
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[In the Full Court, on appeal from the magistrate’s court for the Berbice Judicial 
District (Luckhoo, C.J. (ag.) and Bollers, J. (ag.)) March 23, May 13, 1960]. 

Road Traffic—Using unlicensed vehicle—Motor vehicle licensed for private use 
only—Used for hire—Driver not the holder of the licence for the vehicle—Motor Vehicles 
and Road Traffic Ordinance, Cap. 280, as. 20 (2) and 23 (1). 

Road Traffic—Third party risks—Vehicle insured only in respect of private use—Used 
for hire—Driver not the holder of the licence for the vehicle—Motor Vehicles Insurance 
(Third Party Risks) Ordinance, Cap. 280, s. 3 (1). 

The appellant was convicted by a magistrate on a charge of using a motor vehicle for 
an unlicensed purpose contrary to s. 23 (1) of the Motor Vehicles and Road Traffic Ordi-
nance, Cap. 280, as provided by s. 20 (2) thereof, and on a charge of using a motor vehicle 
for hire in respect of which user a policy of insurance was not in force contrary to s. 3 (1) of 
the Motor Vehicles Insurance (Third Party Risks) Ordinance, Cap. 281. The evidence estab-
lished that the appellant drove for hire a motor car which was licensed for private use only 
but of which he was not the registered owner. The rate of duty for a motor car used for hire 
was higher than that for a motor car used for private purposes only. 

Section 20 (2) of the Motor Vehicles and Road Traffic Ordinance, Cap. 280, provides 
as follows— 

“Where a licence has been taken out as for a motor vehicle to be used solely for a 
certain purpose and the vehicle is at any time during the period for which the licence is 
in force used for some other purpose, the person so using the vehicle shall, if the fee 
chargeable in respect of a licence for a vehicle used for that purpose is higher than the 
fee chargeable in respect of the licence held by him, be deemed to be guilty of an of-
fence under section 23 of this Ordinance, and the provisions of that section shall apply 
accordingly.” 

And s. 23 (1) of the same Ordinance provides as follows— 
“If any person uses on a road or keeps for use or permits to be kept for use on a 

road any motor vehicle in respect of which a licence under this Ordinance is not in 
force he shall be guilty of an offence and shall on summary conviction be liable to a 
fine not exceeding one hundred dollars and in the case of a second or subsequent con-
viction to a fine not exceeding two hundred and fifty dollars.” 
On appeal— 
Held: (i) with respect to the first charge, the reference to “the licence held by him” in 

s. 20 (2) shows that it is only the person holding the licence who can commit the offence 
created by that subsection. Morris v. Tolman (1922), 27 Cox C.C. 345, applied; 

(ii) but with respect to the second charge, it is the user of the vehicle that is caught by 
s. 3 (1) of the Motor Vehicles Insurance (Third Party Risks) Ordinance. Cap. 281. 

Appeal allowed on the first charge.  
Appeal dismissed on the second charge. 

 M. Poonai for the appellant.  
G. L. B. Persaud, Solicitor-General (ag.), for the respondent. 

Judgment of the Court: The appellant was convicted by a magistrate of the 
Berbice Judicial District on the 26th March, 1959, on no charges, namely— 

(1) using a vehicle for hire in respect of which a licence therefor under the 
Motor Vehicles and Road Traffic Ordinance, Cap. 280, was not in force, 
contrary to s. 23 (1) of that Ordinance as provided for by s. 20 (2) thereof; 

(2) using a motor vehicle for hire in respect of which user a policy of insur-
ance was not in force, contrary to s. 3 (1) of the Motor Vehicles Insurance 
(Third Party Risks) Ordinance, Cap. 281. 
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Against both convictions he has appealed. The evidence for the prosecution 
which the magistrate accepted was to the effect that on the 21st January, 1959, the 
appellant drove for hire motor car PF 18, a vehicle licensed for private use only. A 
policy of insurance in respect of the user of the vehicle taken out under the provi-
sions of the Motor Vehicles Insurance (Third Party Risks) Ordinance, Cap. 281, 
contained a limitation of user for private use only. It was proved that the registered 
owner of the vehicle is one Sookraj of Adelphi, Canje, and not the defendant. The 
vehicle was also being used for a purpose other than that for which it was licensed 
and one in respect of which the rate of duty was higher. See Bisnauth v. Wahab, 
1949 L.R.B.G. 126. 

It was submitted by counsel for the appellant that a person other than the li-
cence holder cannot be convicted on a charge brought under s. 20 (2) of the Motor 
Vehicles and Road Traffic Ordinance, Cap. 280. 

Section 20 (2) of Cap. 280 provides as follows— 
“(2) Where a licence has been taken out as for a motor vehicle to be used 

solely for a certain purpose and the vehicle is at any time during the period for 
which the licence is in force used for some other purpose, the person so using 
the vehicle shall, if the fee chargeable in respect of a licence for a vehicle used 
for that purpose is higher than the fee chargeable in respect of the licence held 
by him, be deemed to be guilty of an offence under section 23 of this Ordi-
nance, and the provisions of that section shall apply accordingly.” 
Section 23 of Cap. 280 is as follows— 
“23. (1) If any person uses on a road or keeps for use or permits to be kept for 
use on a road any motor vehicle in respect of which a licence under this Ordi-
nance is not in force he shall be guilty of an offence and shall on summary 
conviction be liable to a fine not exceeding one hundred dollars and in the 
case of a second or subsequent conviction to a fine not exceeding two hundred 
and fifty dollars. 

(3) Where any person has been convicted of an offence under subsection 
(1) of this section, the magistrate shall, if such person has not at the time of 
conviction taken out a licence, order such person to pay, in addition to any 
fine imposed for such offence, the sum required to be paid for the licence for 
that portion of the year in respect of which there is no licence in force relating 
to such vehicle.” 

Section 20 (2) of Cap. 280 is modelled on s. 8 (3) of the Roads Act, 1920 
(U.K.), which has been repealed. Section 8 (3) of the Roads Act, 1920, provided as 
follows— 

“Where a licence has been taken out as for a vehicle to be used solely for a 
certain purpose, and the vehicle is at any time during the period for which the 
licence is in force used for some other purpose, the person so using the vehicle 
shall, if the rate of duty chargeable in respect of a licence for a vehicle used 
for that other purpose is higher than the rate chargeable in respect of the li-
cence held by him, be liable to an excise penalty . . . . . . . .” 

In Morris v. Tolman (1922), 27 Cox. C.C. 345, cited by counsel for the appel-
lant, the Divisional Court held that the provisions of s. 8 (3) of the 
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1920 Act were confined to the holder of the licence and that the driver who was 
not the owner could not be convicted under that subsection. AVORY, J., in the 
course of his judgment said (at p. 349)— 

“But in this case the words of s. 8 (3) support the contention that it is only the 
person holding the licence who can commit the offence. Here it is clear that 
the vehicle was being used for a purpose other than that for which it was li-
censed, and one in respect of which the rate of duty was higher; but for the re-
spondent to be convicted it would be necessary to substitute the words ‘the li-
cence which has been taken out’ for the words ‘the licence held by him.’ It is 
a penal statute and there is no jurisdiction for substituting other words for 
those of the Act. In order to convict the respondent it was necessary to show 
either that he was aiding or abetting the principal to commit the offence, or 
that he as a principal was committing it. He cannot aid and abet the principal 
in what the principal is not doing, and he cannot be convicted as a principal 
for reasons which I have stated.” 

The words “the licence held by him” also appear in the same context in s. 20 (2) of 
Cap. 280, and in our view the decision of the Divisional Court in Morris v. Tolman 
is applicable to the present case. The reference in s. 20 (2) of Cap. 280 to s. 23 of 
the Ordinance only means that a person who contravenes the provisions of s. 20 
(2) is deemed to be guilty of the offence under s. 23 of using an unlicensed motor 
vehicle and is subject to the penalties stated thereunder. The offence in question is 
created by s. 20 (2). For these reasons the appeal against conviction on this charge 
must be allowed and the conviction and sentence set aside. 

It was also submitted by counsel for the appellant that the appellant could not 
validly be convicted under s. 3 (1) of the Motor Vehicles Insurance (Third Party 
Risks) Ordinance, Cap. 281, as the obligation to take out the necessary insurance 
policy was upon the owner of the vehicle. While the obligation to take out the req-
uisite policy is on the owner of the vehicle, no person shall use a car without there 
being in force the requisite policy of insurance. It is the user of the vehicle that is 
caught by s. 3 (1) of Cap. 281. 

Counsel for the appellant also contended that no offence is committed either 
by the owner or by anyone else if the limitation of user in the insurance policy 
being for private use only, the vehicle is only used upon an isolated occasion for 
hire or reward. Counsel referred to proviso (ii) to s. 4 (1) of Cap. 281 in support of 
this contention. The effect of that proviso is that no policy need cover liability in 
respect of passengers except in the case of a vehicle in which passengers are car-
ried for hire or reward or by reason of or in pursuance of a contract of employ-
ment, and it has been held in Wyatt v. Guildhall Insurance Co., [1937] 1 K.B. 153, 
that the exception in respect of passengers being carried for hire or reward only 
applies where a vehicle is normally or habitually used for such purposes. No ques-
tion of liability in respect of passengers arises on the charge in question and in our 
opinion Wyatt’s case is no authority for counsel’s contention. On this charge the 
appeal must be dismissed and the conviction and sentence affirmed. 

As the appellant has succeeded in one appeal and has failed in the other each 
party will bear his own costs of the appeals. 

Appeal allowed on the first charge.  
Appeal dismissed on the second charge. 



 113
In re the Estate of SANFORD, Deceased 

[Supreme Court—In Chambers (Luckhoo, C.J. (ag.)) May 10, 18, 1960.] 

Succession—Intestacy—Land—Part of estate—Proposal to sell by private treaty in-
stead of by public auction—All beneficiaries sui juris and consenting—Prices reasonable 
—Registrar refused consent—Whether consent properly withheld. 

Appeal—Whether appeal lies from a decision of the Registrar under the Deceased 
Persons Estates’ Administration Ordinance, Cap. 46, ss. 2 and 46—Deeds Registry Ordi-
nance, Cap. 32, ss. 8 (o) and 37 (2). 

The appellant, the administratrix of an estate, applied to the Registrar under the provi-
sions of paragraph (a) of the proviso to s. 42 of the Deceased Persons Estates’ Administra-
tion Ordinance, Cap. 46, for leave to sell four parcels of land, part of the estate, by private 
treaty instead of by public auction, on the ground that the estate lacked sufficient liquid cash 
to pay the next of kin their respective shares in the residuary estate. The next of kin, who 
were all sui juris, had consented to the proposed sale, and there was no suggestion that the 
sale prices of the properties were not fair and reasonable but the application was refused by 
the Registrar on the grounds that apart from convenience to them no reasonable advantage 
would be gained by the persons interested, and that Government revenue would be affected. 

On appeal it was submitted in limine that there was no right of appeal from the deci-
sion of the Registrar under s. 42 of the Deceased Persons Estates’ Administration Ordi-
nance, Cap. 46. 

Held: (i) s. 37 (2) of the Deeds Registry Ordinance, Cap. 32, conferred a right of ap-
peal upon any person affected by any order or decision of the Registrar who by virtue of s. 8 
(o) of that Ordinance was charged with all duties by law and custom exercised and required 
of and from the Registrar of British Guiana, and in consequence there was a right of appeal 
against a decision made by him under s. 42 of the Deceased Persons Estates’ Administration 
Ordinance, Cap. 46; 

(ii) while it was true that the Registrar was given a discretion by proviso (a) to s. 12 of 
the Deceased Persons Estates’ Administration Ordinance, Cap. 46, that discretion must be 
exercised upon judicial principles; 

(iii) there was no good reason why the Registrar should have withheld his consent to 
the sale by private treaty. 

Appeal allowed.  
J. H. S. Elliott for the appellant.  
M. Shahabuddeen, Crown Counsel, for the respondent. 

LUCKHOO, C.J. (Ag.): This is an appeal against the decision of the Registrar 
of Deeds who refused an application by the appellant Dora Etheline Sanford, ad-
ministratrix of the Estate of Mehitabel Elizabeth Sanford, (deceased), brought un-
der the provisions of paragraph (a) of the proviso to s. 42 of the Deceased Persons 
Estates’ Administration Ordinance, Cap. 46, for leave to sell by private treaty the 
immovable property of the estate. 

The deceased died on the 24th June, 1959, intestate and her heirs ab intestato 
are two sisters and a nephew, the son of a deceased sister, each entitled to one-fifth 
share, two nieces and a nephew each entitled to one-fifteenth share and four neph-
ews and two nieces, children of a deceased brother, each entitled to one-thirtieth 
share in the residuary estate of the deceased. The assets of the estate consist of, 
amongst other items, money in the bank, bank shares, shares in public companies, 
money on deposit in the Building Society and four parcels of land with the build-
ings thereon. Letters of administration of the deceased’s estate were granted to the 
appellant on the 19th November, 1959. On the 29th and 30th December, 1959, the 
appellant as administratrix of the de- 
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ceased’s estate entered into four contracts for the sale of four parcels of land the 
total value of the consideration stated being $8,500.00. 

On the 8th January, 1960, the appellant applied to the Registrar for leave to 
sell by private treaty the properties, the subject matter of the agreements of sale 
and purchase. In her affidavit in support of her application she has stated as the 
reasons for her application, that there is not sufficient cash available for the pay-
ment out to the next of kin (she refers to them as legatees) of their respective 
shares in the residuary estate of the deceased and that they have all given their 
consent to the sale of all movable and immovable property belonging to the de-
ceased’s estate for the purpose of paying them their shares in the estate. 

The application was heard by the Registrar who refused it on the ground that it 
does not disclose that any reasonable advantage would be gained by the persons 
interested save that it is one of convenience to the heirs and one in which revenue 
to Government would be affected by reason no doubt that payment of the vesting 
expenses would be avoided. 

In his reasons for refusal of the application the Registrar has stated that the 
wishes of the beneficiaries can be achieved by the vesting of title to the immovable 
property in the beneficiaries with a sale or sales by them of their interests therein 
either concurrently with or subsequent to the vesting of title in them. The Registrar 
has also stated that there being no question of the payment of any debts of the es-
tate or of any pecuniary legacies or bequests there is no advantage which could 
accrue to the estate. 

Consents in writing to sales by private treaty of the immovable properties of 
the estate have been signed by all of the next of kin. 

Counsel for the appellant has submitted— 
(1) that the Registrar has no power under s. 42 of the Deceased Persons Es-

tates’ Administration Ordinance, Cap. 46, to refuse his consent to a sale 
by private treaty of the property of the deceased’s estate—whether 
movable or immovable—where all the beneficiaries are sui juris and 
consent to such a sale except perhaps where it is necessary for the in-
terests of creditors to be protected; 

(2) that, in any event, the Registrar has erred in holding that no advantage 
to the beneficiaries will accrue by a sale by private treaty; 

(3) that the Registrar is wrong in holding that the duty of the administratrix 
is to pass transport of the immovable properties to the heirs but that her 
duty is to distribute the estate and unless all of the next of kin call for 
transport they are only entitled to a share in the proceeds of sale of the 
properties; 

(4) that the Registrar has erred in holding that the loss to the revenue of 
fees which would normally be paid in vesting title in the heirs is a good 
reason for refusing his consent to a sale by private treaty. 
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Counsel appearing for the Registrar submitted that the sale by private treaty or 
by public auction of the deceased’s property is only permissible if it is necessary 
so to do for payment of the debts of the estate or payment of cash bequests made 
under a deceased person’s will and that such meaning is to be given to the words 
“for the realisation and distribution of the estate” in s. 42 of Cap. 46. In the present 
matter it was not contended for the appellant that any debts or cash bequests had to 
be paid. Counsel contended that the object of the Ordinance, Cap. 46, is to vest in 
the Registrar certain powers of supervision of the administration of deceased per-
sons’ estates and of ensuring the execution by him of his duties—the main duty of 
an executor or administrator being the vesting of title in those entitled under the 
will or on an intestacy. 

It is not the duty of an executor or an administrator of a deceased person’s es-
tate to turn all the assets of the estate into money. His duty is to liquidate the estate 
and this is done when it is reduced into possession cleared of debts and other im-
mediate outgoings and so left free for the enjoyment to the heirs (In re Estate of 
Ferreira, deceased, G.J. 6.9.07, following Heirs of Hiddingh v. de Villiers et al, 5 
Juta. 308). 

In Ferreira’s case, on an application by an executor to sell at public auction 
the immovable property belonging to the estates of his testatrix and testator with 
liberty to all the heirs under the will including the applicant to purchase all or any 
of the properties, the learned Acting Chief Justice (A. V. LUCIE SMITH) held that 
there was nothing to show that there was any necessity to sell the immovable 
property of the estates of the testatrix and testator either to pay debts or legacies. 
However, as it had been agreed between all the parties interested that a sale should 
take place the Acting Chief Justice ordered a sale at public auction of the immov-
able properties with liberty to all parties to bid for all or any of the properties. 

Section 42 of Cap. 46 provides as follows— 

“42. If no provision be made in the will of the deceased to the contrary, or if 
the terms of appointment of an administrator be not opposed thereto, every 
executor and administrator shall have full power to sell all the property, 
goods, and effects of the deceased and to transport any immovable property 
for the purpose of the realisation and distribution of the estate: 

Provided that— 

(a) the sale shall be by public auction unless the Registrar, at the request 
of any interested party after due inquiry, is of opinion that it will be to the ad-
vantage of persons interested in an estate to sell out of hand instead of by pub-
lic auction any property, goods, or effects belonging to the estate and grants 
the necessary authority to the executor or administrator so to act; and, 

(b) if, at the request of any interested party it is expedient to subdivide or 
to make a division of any movable or immovable property belonging to the es-
tate without proceeding to sale, the Registrar may, after due inquiry and if he 
is satisfied that the proposed division is fair and equitable, grant the necessary 
authority to the executor or administrator so to act.” 
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These provisions were enacted in 1917 as section 38 of the Deceased Persons Es-
tates’ Ordinance, 1917 (No. 10 of 1917). It is stated by DOUGLASS, J., in Kadeer v. 
Moore, 1928 L.R.B.G. 35, at page 37, cited by counsel for the Registrar, that the 
main provisions of that Ordinance were based on the Orange River Colony Ordi-
nance No. 18 of 1905 and on the Union Act (South Africa) of 1913. Section 38 of 
the 1917 Ordinance is the local counterpart of s. 32 of the Union Act of 1913 
which is as follows— 

“If the Master after due enquiry be of opinion that it will be of advantage to 
persons interested in an estate to sell out of hand instead of by public auction, 
any property belonging to that estate, and if no provision be made in the will 
of the deceased to the contrary, the Master may grant the necessary authority 
to the executor so to act.” 

It was pointed out by DOUGLASS, J., that in English law executors are not sub-
ject to the official supervision that prevails in Roman-Dutch law and the general 
rule both of equity and law is that an executor may dispose of the assets of his tes-
tator. At pp. 36 and 37, DOUGLASS, J., refers to several cases touching the execu-
tor’s power of sale under South African law which show the court’s tendency to 
relax the strict rule that leave must first be obtained if a private sale is desired. 

After reviewing those cases, DOUGLASS, J., said (at pp. 38, 39)— 

“From the above authorities I gather that— 

(1) an executor should sell immovable property by public auction, but if 
other conditions are favourable and no advantage has been taken of parties in-
terested in the estate the Court will exercise its powers confirming a sale made 
by private contract; 

(2) the rule is considerably relaxed in the case of movable property; 

(3) a creditor of a deceased’s estate is not an interested “party” within the 
meaning of the section although he is interested in the moneys derived from 
such sale; 

(4) there is a tendency in South Africa which should be far stronger here 
since the Civil Law Ordinance of 1916 to give a freer hand to executors, more 
in accordance with the English principles. 

It seems to me that the words used in section 38 “every executor . . . . . 
shall have full power to sell” are only intended to be limited when parties in-
terested under the will or in the intestacy have just cause or complaint, and 
that a sale to which any of those parties take any objection does not render the 
sale void but voidable only at the discretion of the Court, and the Court will in 
proper cases confirm such sales more especially in trivial cases of sale of im-
movable property where the purchasers are innocent parties and the purchase 
bona fide on their part.” 

The view taken by DOUGLASS, J., in respect of the application of the provisions of 
s. 38 of the 1917 Ordinance (now s. 42 of Cap. 46) is not in any 
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way at variance with that of DUKE J., in J. P. Santos & Co. Ltd. v. Tiam Fook, 
1942 L.R.B.G. 228, where it is stated in the headnote— 

“Where an administrator, without leave of the Registrar of the Supreme Court 
under proviso (a) to section 41 of the Deceased Persons Estates’ Administra-
tion Ordinance, Cap. 149 (now s. 42 of Cap. 46), has sold movable property of 
the deceased by private treaty, the following principles shall be applied; 

(a) if the price obtained was fair and reasonable, the court would confirm 
the sale; 

(b) if the price obtained was not fair and reasonable, the court would 
deem the sale to have been effected at a price which, in all the circumstances 
of the case, the court considers to be fair and reasonable; and 

(c) in special cases, and where the circumstances so warrant, the court 
may, however, declare the sale to be null and void.” 

There is no suggestion on the part of the Registrar that the sale prices of the 
properties are not fair and reasonable. The heirs are all sui juris and have con-
sented to the proposed sales by private treaty. While it is true that there is a discre-
tion given the Registrar by proviso (a) to s. 42 of Cap. 46, that discretion must be 
exercised upon judicial principles. It is clear that the principles enunciated by 
DOUGLASS, J., in Kadeer v. Moore, 1928 L.R.B.G. 35, at pages 38 and 39, were 
not applied by the Registrar in this matter. Applying the principles enunciated by 
DOUGLASS, J., with which I respectfully agree, there is no good reason why the 
Registrar should have withheld his consent to the sales by private treaty. 

The application by the appellant to sell the properties the subject matter of the 
application to the persons with whom she has entered into the agreements of sale 
and purchase filed with the application is granted. 

One other point remains for consideration. It had been submitted in limine that 
no right of appeal from the decision of the Registrar under s. 42 of Cap. 46 is given 
by that Ordinance. 

It was contended by counsel for the appellant that the provisions of s. 37 (2) of 
the Deeds Registry Ordinance, Cap. 32, were wide enough to include a decision of 
the Registrar of Deeds given under s. 42 of Cap. 46. Counsel for the Registrar on 
the other hand contended that the provisions of s. 37 (2) of Cap. 32 related only to 
matters arising from or dealt with under the provisions of the Deeds Registry Or-
dinance, Cap. 32. Section 37 (2) of the Deeds Registry Ordinance, Cap. 32 pro-
vides as follows:— 

“37. (1) * * * * * * * 

(2) Any person affected by any order or decision of the Registrar may ap-
peal to a judge in chambers. Such appeal shall be by notice in writing to be 
served on the Registrar within seven days after the order or decision com-
plained of or such further time as may be allowed by a judge. On the appellant 
serving notice of appeal the 
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Registrar shall draw up a statement of his reasons for his order or decision and 
shall lodge such statement with the notice of appeal and cause a copy thereof 
to be served on each of the parties. Unless otherwise ordered by a judge there 
shall be at least four clear days between service of the notice of appeal and the 
day of hearing. On the hearing of the appeal the judge shall make such order 
or give such decision as he shall deem fit and shall have power, subject to the 
provisions of this Ordinance, to make such order as to costs as may be just.” 

The duties of the Registrar of Deeds are set out at s. 8 of Cap. 32. Paragraph (o) of 
that section provides that it shall be the duty of the Registrar of Deeds generally to 
exercise all powers and discharge all duties by law and custom exercised by and 
required of and from the Registrar of British Guiana. 

The term “the Registrar” in the Deceased Persons Estates’ Administration Or-
dinance, Cap. 46, is defined by s. 2 of that Ordinance as meaning, unless the con-
text otherwise requires, the Registrar of Deeds. In the Deceased Persons Estates’ 
Ordinance, 1917 (No. 10 of 1917) (with amendments now Cap. 46) “Registrar” is 
defined in s. 2 as meaning, unless the context otherwise required, the Registrar of 
British Guiana appointed under the provisions of the Deeds Registry Ordinance, 
1919, or any amendment thereof. The Deeds Registry Ordinance, 1919, as 
amended from time to time is now Cap. 32. It is clear, therefore, that a right of 
appeal against the decision of the Registrar under s. 42 of Cap. 46 is given by s. 37 
of the Deeds Registry Ordinance, Cap. 32. 

The appeal is allowed. 
Appeal allowed. 
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In re the Estate of FARNUM, Deceased 

[Supreme Court—In Chambers (Luckhoo, C.J. (ag.)) May 10, 18, 1960]. 
Succession—Intestacy—Residuary estate—Appellant beneficiary bought out interests 

of remaining beneficiaries—Appellant as administratrix then sought to vest title for entire 
property in herself—Whether appellant could do so as administratrix—Whether necessary 
first to vest title in other beneficiaries—Deceased Persons Estates’ Administration Ordi-
nance, Cap. 46, s. 42. 

The appellant, the sole administrator and one of the beneficiaries ab intestato of her 
husband’s residuary estate, bought out the shares of the remaining beneficiaries and thereaf-
ter sought to vest title in herself for certain of the deceased’s immovable property as the 
owner of the entire beneficial interest therein. The Registrar refused to advertise the trans-
port holding that it was her duty as administratrix first to vest title in the other beneficiaries 
for their shares, and that thereafter she could seek a conveyance from them in her own fa-
vour. On appeal it was argued on behalf of the administratrix that it was unnecessary in law 
for title to be vested in an heir who had disposed of his beneficial interest before it could be 
vested in the transferee; and on behalf of the Registrar that appellant could not use her legal 
title as administratrix for the purpose of conveying to herself more than her share under the 
intestacy. 

Held: there was no duty on the administratrix to transfer the legal title of an interest in 
immovable property devolving on intestacy upon next of kin to the latter where such next of 
kin was sui juris and had already disposed of his beneficial interest in the property, at any 
rate where he had done so for valuable consideration, and had consented to the transfer of 
the legal title to the person to whom he had transferred his beneficial interest, and the Regis-
trar had no reason to believe that the conveyance sought to be made was in fraud of any of 
the beneficiaries or creditors of the estate. 

Appeal allowed.  
J. H. S. Elliott for the appellant.  
M. Shahabuddeen, Crown Counsel, for the respondent. 
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LUCKHOO, C.J. (Ag.): This is an appeal against the decision of the Registrar 
of Deeds who refused to advertise transport of lot 8, part of the front lands of Plan-
tation Ogle, E.C. Demerara, to and in favour of the appellant, Elva Agatha Far-
num, on instructions lodged in the Deeds Registry by the appellant in her capacity 
as administratrix of the estate of John Desmond Farnum, deceased. 

John Desmond Farnum died on the 13th June, 1959, intestate. The only per-
sons entitled to the residuary estate of the deceased were his wife (the appellant) 
and his parents Cyril Farnum and May Farnum. Letters of administration of the 
deceased’s estate were granted to the appellant by the Supreme Court on the 23rd 
December, 1959. 

On the 20th January, 1960, the appellant and the deceased’s parents entered 
into a written agreement described therein as a deed of release. The deed after re-
citing that letters of administration of the deceased’s estate had been granted to the 
appellant recited further as follows— 

“AND WHEREAS the said Cyril Farnum is entitled to $896.15 as his share 
of the intestate’s estate and the said May Farnum is entitled to $896.15 as her 
share of the intestate’s estate: 

“NOW THIS DEED WITNESSETH in consideration of the premises and of the 
payment of the sum of $896.15 now paid to Cyril Farnum and of the payment 
of the sum of $896.15 now paid to May Farnum the said Cyril Farnum and 
May Farnum DO HEREBY RELEASE the Administratrix from all actions, pro-
ceedings, claims and demands for or on account of or in respect of the estate 
of the intestate and the income or profits thereof or for or on account of or in 
respect of anything done or to be done omitted or suffered by the ad-
ministratrix in or about the administration or distribution of the estate of the 
intestate or in any wise relating to the premises whether herein expressed or 
referred to or not.” 

The appellant thereby became the beneficial owner of the whole of the residuary 
estate of the deceased. 

All of the debts of the estate have been paid. 

The deceased was the owner by transport No. 2037 dated 24th December, 
1958, of lot 8, Courida Park, West, part of the front lands of Plantation Ogle, E.C. 
Demerara. The appellant as administratrix of the deceased’s estate seeks to pass 
transport of that property to herself as the owner of the entire beneficial interest 
therein. On the 9th February, 1960, she lodged in the Deeds Registry instructions 
to advertise transport of that property in favour of herself. 

In the affidavit of title lodged with the instructions to advertise the appellant 
stated that the parents of the deceased and herself were the sole heirs ab intestate 
of the deceased and that the deceased’s parents had sold to her their shares and 
interest in the property of the deceased. 

The Registrar refused to advertise transport on the following grounds— 
“(a)  That it appeared from the said affidavit of title that all that remained for 

the administratrix to do to wind-up the adminis- 
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tration of the estate was to pass the property by transport to the heirs ab 
intestato who were the parents of the deceased and herself, and that it 
was her duty so to do. 

(b) That heirs, after payment of debts and legacies, are entitled to have 
vested in them the property that remains and therefore the administra-
trix in this case could properly sell the said property without vesting in 
the heirs only if for purposes of realisation and distribution she was 
bound to do so and then in the manner set out in section 42 of Cap. 46. 
There were no problems of realisation and distribution in the admini-
stration of this estate. 

(c) That an heir to the immovable property of the estate of a deceased per-
son can sell his interest in that property only after he has acquired it by 
transport from the executor or administrator.” 

Counsel for the Registrar has stated that by the word “sell” in the second line of 
paragraph (c) of the above grounds the Registrar meant “sell and transport”. Coun-
sel for the appellant has submitted that there is no reason why a person entitled to 
share in a deceased person’s estate whether under a will or as next of kin should 
not be able to dispose of his beneficial interest therein and direct transport of that 
interest to those who are beneficially entitled by virtue of that disposition. He con-
tends that it is unnecessary in fact and not required by law for the legal title first to 
be vested in an heir who has disposed of his interest in an estate before it can be 
vested in the person to whom that interest has been transferred. Counsel has re-
ferred to the case of Saunders v. Gauthier (1841), Cr. & Ph. 240, and to HAN-
BURY’S MODERN EQUITY (4th Edition) pp. 325, 364. Both counsel for the appellant 
and for the Registrar have referred to the provisions of s. 42 of the Deceased Per-
sons Estates’ Administration Ordinance, Cap. 46, and counsel for the Registrar has 
cited the case of Kadeer v. Moore, 1928 L.R.B.G. 35. In Kadeer’s case, DOUG-
LASS, J., held that the words “every executor . . . . . . shall have full power to sell” 
in s. 38 of the Deceased Persons Estates’ Ordinance, 1917 (now s. 42 of Cap. 46), 
are only intended to be limited when parties interested under the will or in intes-
tacy have just cause for complaint. Counsel’s arguments in this latter respect have 
been repeated in the appeal by Dora Sanford, No. 613 of 1960, and are set out and 
dealt with in the judgment in that appeal. They need not be set out or repeated 
here. Counsel for the Registrar has also submitted that the legal title in a deceased 
person’s estate only vests in the personal representative for the purpose of the ad-
ministration of such estate and of passing title of property of the estate to those 
entitled under a will or on intestacy. 

Counsel contends that the administratrix in this matter cannot use her legal ti-
tle as administratrix for the purpose of conveying to herself more than that to 
which she was beneficially entitled at the time of the deceased’s death and that the 
administratrix cannot deal with title to the property of the estate otherwise than by 
passing such title to the persons entitled as next of kin. 

Dealing with the Registrar’s first ground of refusal there is in my 
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view no duty on the part of the administratrix to transfer the legal title of interest in 
immovable property devolving on intestacy upon next of kin to the latter where 
such next of kin is sui juris and has already disposed of his beneficial interest in 
the property, at any rate where he has done so for valuable consideration, and has 
consented to the transfer of the legal title to the person to whom he has transferred 
his beneficial interest, and the Registrar has no reason to believe that the convey-
ance sought to be made is in fraud of any of the beneficiaries or creditors of the 
estate. 

The second ground of the Registrar has been fully dealt with in the judgment 
in the appeal of Dora Sanford, No. 613 of 1960. 

The third ground as it stands is untenable and this has been conceded by coun-
sel for the Registrar. If the words “sell and transport” are substituted for the word 
“sell” in that ground then it is evident that a person cannot transport his interest 
without first receiving transport himself. There is no suggestion that any of the 
heirs wishes to transport his share to any other person. 

The foundation upon which the Registrar has based his refusal to the adver-
tisement of the transport disappears when the principles enunciated in the judg-
ment of DOUGLASS, J., in Kadeer v. Moore, 1928 L.R.B.G. 35, are applied. 

The appeal is allowed and the Registrar is directed to cause transport of the 
property in question to be advertised to and in favour of the appellant. 

Appeal allowed. 
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R. v. INSANALLY 

[Supreme Court (Miller, J.) February 22, 1960]. 

Criminal Law—Trial—Witnesses absent—Application for postponement—Principles 
on which granted—Criminal Law (Procedure) Ordinance, Cap. 11, s. 137. 

The fact that an accused person has had an opportunity of cross-examining witnesses 
for the prosecution at the preliminary inquiry should not be the only consideration in deter-
mining whether the deposition of an absent witness may be read at the trial. The interest of 
justice as a whole should be the overriding and paramount consideration. Accordingly, 
where witnesses whose depositions it was intended to be read could not be regarded as for-
mal witnesses, the court found that the application for a postponement was made bona fide. 

Application granted. 

[Editorial Note: MILLER, J., distinguished his ruling in this case in a written 
ruling given on the 29th August, 1960, in R. v. Ishmael & others In the Ishmael 
case, in view of the fact that the witness had told the court 
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that he would be leaving the Colony, defence counsel had asked the magistrate to 
make him available for further cross-examination if the occasion arose. Such fur-
ther cross-examination was in fact permitted by the magistrate, and the judge 
therefore allowed the witness’s deposition to be read to the jury and admitted in 
evidence.] 

G. L. B. Persaud, Senior Crown Counsel, for the Crown.  

J. O. F. Haynes (F. Ramprashad with him) for the applicant. 

MILLER, J.: This is an application made under s. 137 of the Criminal Law 
(Procedure) Ordinance, Cap. 11, for a postponement of the trial. The section 
reads:— 

“If an application is made to the court by the accused person or the Attor-
ney General for a postponement of the trial, and the court is of opinion that the 
accused person ought to be allowed a further time either to prepare for his de-
fence or otherwise, or that for any reason it is advisable in the interest of jus-
tice, the court may postpone the trial, either to a later day in the same sitting of 
the court, or to the next subsequent sitting of the court for the same county, as 
the court thinks fit, upon any terms as to bail or otherwise as the court deems 
proper.” 

Counsel for the applicant says, he was, on the 8th February, 1960, informed 
by letter from the Crown, that the witness Khan will not be returning to the Col-
ony, and the witness Fraser is absent from the Colony; that it is the opinion of the 
Crown that the evidence of the witness Fraser is merely formal, and it is proposed 
at the trial, to tender the depositions of those witnesses. He does not, however, 
share that view because it is his contention that, 

(a) Fraser’s evidence could not be regarded as formal. He took or re-
ceived a statement from the accused. Objection will be taken to the admission 
of that statement on the ground that it was obtained under pressure; 

(b) the witness from his deposition, says he showed certain documents 
to the accused, and that is being denied by him; 

(c) the witness Khan, he submits, is more important to the Crown than 
to the accused, because his testimony goes to the root of the allegation of for-
gery. It is going to be the case for the defence that the requisition form, Ex. 
“B” as tendered, is not the one received by the accused. The one he in fact re-
ceived was for $1,900, and on that he drew the cheque for that amount. 

The fact that the Crown wishes to have the deposition of this witness read and 
not dispensed with, gives support to his contention that he is, and must be regarded 
as an important witness. 

There is strenuous opposition on the part of the prosecution to this application. 
Section 95 (1) of the Evidence Ordinance, Cap. 25, makes provision for the giving 
of depositions in evidence at a trial. The section reads:— 
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“Where any person has been committed for trial for any offence, the deposi-
tion of any person taken before a magistrate may, if the conditions hereinafter 
set out are satisfied, without further proof be read as evidence on the trial of 
that person, whether for that offence or for any other offence arising out of the 
same transaction or set of circumstances as that offence.” 

It is urged by counsel for the Crown that the accused was, at the preliminary 
hearing, represented by counsel, and he had ample opportunity to cross-examine 
witnesses, and did in some instances do so. That, it is submitted, is something to 
be taken into consideration by the court—R. v. Smith and others, [1958J 1 All E.R. 
475. Reference is made to the concluding words of GLYN-JONES, J.— 

“Each has heard the evidence given by the witnesses conditionally bound 
over, each has had the opportunity to cross-examine, and I rule that in this 
case, all the defendants having been committed for trial for the offences with 
which they are now charged, the deposition of the witness, Detective Sergeant 
Merry, may now be read. Any other decision in my opinion would cause a 
wholly unjustified waste of public time and money.” 

While, with respect, the latter observation is something which should, no 
doubt, be considered, it should not be the only consideration. The interest of jus-
tice as a whole should be the overriding and paramount consideration. 

In R. v. Beeston (1854), 18 J.P. 728, the question arose as to whether the ac-
cused had a full opportunity of cross-examination. But, what is also to be noted is 
that the person whose deposition it was sought to be put in, was the virtual com-
plainant. He was examined as a witness before the committing magistrate and af-
terwards died of the injuries which he had received. 

In R. v. Abatto and Healey, 1955 Crim. L. R. 645, the deposition of a witness 
was admitted on the ground that the defendants had a full opportunity of cross-
examining and the statutory conditions were satisfied. 

Counsel for the applicant has referred to R. v. Linley, 1959 Crim. L.R. 123. 
There, before the trial commenced, counsel for the defence asked the judge to rule 
that the deposition of a Mr. Campion should not be read at the trial, and 
ASHWORTH, J., ruled it would not be right to permit it. The witness was an old man 
and he was in such a physical condition that it was certain he would never be in 
sufficient good health to be able to come to give evidence at the trial. He was how-
ever an important witness, and his evidence would, eventually have had to be chal-
lenged as to its accuracy. It was observed in R. v. Collins, 26 Cr. App. R. 177, that 
the provisions for reading depositions at a trial were enacted in order to save time 
and expense when no injustice could be done, and were not intended to be used so 
as in effect to abolish the ordinary method of trial by jury. 

Counsel of experience and repute has given particulars in support of his appli-
cation. From those particulars, I have arrived at the conclusion that the witnesses 
whose depositions it is intended to be read, 
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could not be regarded as formal witnesses, and I find that the application is made 
bona fide. 

Section 95 (5) of the Evidence Ordinance, Cap. 25 provides:— 

“If it is made to appear to the court that the witness who made any deposition 
aforesaid may, within a reasonable time be capable of attending to give evi-
dence and that the ends of justice require that the witness should be examined 
personally before the jury, the court may postpone the trial on any terms it 
thinks just.” 

I grant the application. The trial is postponed, and the applicant is allowed to 
go on his same bail. 

The granting of this application may result in some embarrassment to the 
prosecution, but the disadvantage to the prosecution should be weighed against 
possible injustice to the accused. 

Application granted. 
 



 121
In re the Estate of JACKMAN, Deceased. 

[Supreme Court—In Chambers (Luckhoo, C.J., (ag.)) March 12, May 28, 1960] 

Will—Misdescription and mistake—Devise of land already disposed of—Testatrix 
owned only one parcel of land at death—Same not disposed of in will—Whether reference 
thereto intended. 

The deceased testatrix purported to devise E⅜ lot 389 which, however, she had already 
sold and transported before the making of her will. At the time of her death she owned only 
one parcel of land, viz. E¼ lot 395, which she did not dispose of in her will. Upon an appli-
cation by the executrix to amend the description of the property devised it was argued that 
by the reference to E⅜ lot 389 the testatrix meant to refer to the E¼ lot 395; but there was 
no suggestion that the ownership by the testatrix of the E¼ lot 395 was the result of any 
conversion by way of sale or otherwise of the E⅜ lot 389. 

Held: (i) in the case of misdescription in a specific devise or specific legacy the devi-
see or legatee takes the substituted subject-matter but in the case of mistake he does not; 

(ii) the devise of the E⅜ lot 389 was not a case of a misdescription and the mistake was 
not demonstrable from the structure and scope of the will; 

(iii) the E¼ lot 395 did not go to the devisee but fell into intestacy. 

Application refused.  

F. R. Allen for the applicant. 
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LUCKHOO, C.J. (Ag.): This is an application by Henrietta Bunbury, executor 
of the estate of Ada Agnes Jackman, deceased, for an order to correct the descrip-
tion of the subject matter of a devise made in the will of the deceased probate of 
which was granted to the applicant on the 8th July, 1958. 

The testatrix made her will on the 12th December, 1954, and died on the 6th 
March, 1955. By her will she bequeathed a cottage to Lucille Braithwaite and 
Lennox Braithwaite and devised immovable property in the following manner:— 

“One half lot of land ⅜ lot No. 389 Section B in the Victoria Village Dis-
trict for their own use and benefits.” 

without naming any persons. It is clear, however, from the tenor of the will that 
the devise was made to the persons named in the bequest of the cottage, namely, 
Lucille Braithwaite and Lennox Braithwaite, the devise following immediately 
after that bequest. After the devise follows a specific bequest of $15 to one De-
siree Massey. There is no other bequest or devise and no residuary clause is con-
tained in the will. 

At the time of her death the testatrix was the owner of only one parcel of im-
movable property, the east quarter of lot 395 in the Victoria Village District, East 
Coast Demerara. This property she had acquired and held under letters of decree 
since 1919. 

She had, prior to the 31st March, 1954, owned the eastern three-eighths of lot 
389, Section B, in the Victoria Village District, but had sold and transported it on 
that date to one H. A. Lewis (Transport No. 759 of 31st March, 1954). The testa-
trix made her will on the 12th December, 1954, subsequent to the sale of this prop-
erty. The devise contained in her will relates to this property. 

Counsel for the applicant has contended that the fact that the testatrix had 
prior to the making of her will transported her interest in lot 389, Section B, and 
had not by her will purported to dispose of her interest in lot 395, either specifi-
cally or under a residuary clause showed that the testatrix meant to refer to the east 
quarter of lot 395 in the Victoria Village District in the devise, but in error had 
referred to the property she had already sold and transported. Counsel submitted 
that it is competent in these circumstances for the court to amend the description of 
the subject matter of the devise by reference to the east quarter of lot 395 instead 
of the eastern three-eighths of lot 389 in Section B. 

In support of his contention counsel has referred me to KERR ON FRAUD AND 
MISTAKE (7th Edition) page 438, and to the cases of Re Jameson, [1908] 2 Ch. D. 
111, Re Sharp, [1908] 2 Ch. D. 190, and Re Gifford (deceased), [1944] 1 All E.R. 
268, letters A and C at page 269. In KERR ON FRAUD AND MISTAKE at page 438 the 
following passage appears: 

“A mistake cannot be corrected or an omission supplied, unless it is per-
fectly clear by fair inference from the whole will that there is such a mistake 
or omission. The first thing to be proved in all cases is that there is a mistake. 
The mistake must be a clear mistake or a clear omission, demonstrable from 
the structure and scope of 
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the will. Thus, if in a will there is a mistake in the computation of a legacy, it 
will be ‘rectified’ in equity. So also, words may be struck out which are mani-
festly inconsistent with the form of the will and the intention of the testator. 
So, also on the other hand words will be supplied where the Court is satisfied 
that they have been omitted by mistake. So, if there is a mistake in the name, 
description, or number of the legatees intended to take, or in the property in-
tended to be bequeathed, and the mistake is clearly demonstrable from the 
structure and scope of the will, equity will correct it.” 

At pp. 436 and 437 of the same text book it is stated that if words have been 
introduced into the will by mistake the Probate Division may direct them to be 
omitted but the right words, however, cannot be substituted except where there is a 
clear mistake as to the name or residence of an executor this being necessary to 
avoid difficulties with banks or companies. 

“The Chancery Division as the Court of construction appears to have 
more latitude with regard to such mistakes and has jurisdiction to correct them 
when they are apparent on the face of the will or may be made out by a due 
construction of its terms. . . .the Court in many cases does in effect correct 
mistakes in order to carry out the expressed intention of the testator. It follows 
that the mistake must be apparent on the face of the will, otherwise there can 
be no relief; for parol evidence or evidence dehors the will is not admissible to 
contradict, vary, or control the words of the will, although it is in certain cases 
admissible to explain the circumstances or meaning of the words the testator 
has used.” 

In Re Jameson, [1908] 2 Ch. D. 111, cited by counsel for the applicant a testa-
trix bequeathed to two legatees equally “all my shares in the Wensleydale and 
Swaledale Banking Company”. The testatrix’s will was made in 1902 and at that 
date and at the date of the testatrix’s death in 1906 there was no bank of that name 
in existence. But for some years prior to 1899 the testatrix had possessed 25 shares 
in the Swaledale and Wensleydale Banking Company Limited. This bank was 
amalgamated with Barclay & Company, as from 1st July, 1899, and the testatrix 
received 25 shares in Barclay & Company Limited in exchange for her shares in 
the other bank. At the date of her death the testatrix held the 25 shares in Barclay 
& Company Limited, and had no other bank shares. It was held by EVE, J., that the 
25 shares in Barclay & Company Limited passed to the specific legatees and did 
not fall into residue. Counsel for the specific legatees in that case contended that 
evidence was admissible to show what the testatrix’s dealings with the shares 
were, in order to explain what she meant by the words “all my shares in the 
Wensleydale and Swaledale Banking Company.” For the residuary legatees it was 
contended that extrinsic evidence may be resorted to in order to find out whether 
the subject matter existed or not at the death of the testatrix but that in the bequest 
in question there were no shares at all answering the description either at the date 
of the will or at the death of the testatrix and that the bequest failed. EVE, J., in the 
course of his judgment (at pp. 115, 116) said — 

“Putting that question to myself ‘what is it that is bequeathed,’ it seems to 
me that I have to determine whether the description of 
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‘all my bank shares in the Wensleydale and Swaledale Banking Company’ 
meant the shares which were represented by these shares in Barclay & Com-
pany, and which were the only bank shares which the testatrix then had. Now 
I find it very difficult to say at what point the line should be drawn with regard 
to the admission of evidence. As I have already indicated, if the Swaledale and 
Wensleydale Banking Company Limited were now in existence, it is quite 
clear, upon the authorities, that I should have been bound to look at evidence 
going to shew that the Wensleydale and Swaledale Banking Company had 
never existed, but that there had existed a bank known as the Swaledale and 
Wensleydale Banking Company Limited, and that the testatrix had shares in it. 
Can I now draw the line and say, while endeavouring to give some meaning to 
the bequest in the testatrix’s will, that I ought to exclude evidence going to 
shew that the shares which she originally held in the bank, and which are mis-
described, are and were, at the date of the will, represented by the shares in 
Barclay & Co.? It seems to me, in considering what it is that is bequeathed, or 
what is in the mind of the testatrix, I am bound to admit evidence shewing 
what has been the dealing with the subject matter she purports to describe in 
her will, at a date antecedent to the will. Looking at that, no reasonable man 
can doubt that the testatrix meant here in this bequest these shares which, at 
the date of her will, represented the holding which she previously had in the 
Swaledale and Wensleydale Banking Company Limited. And I say that for 
this reason, there is evidence that she never had any other bank shares, and, so 
far as the bank was concerned, it continued the old name in its documents and 
in notices which were put up outside the bank premises, and it also retained its 
old name on the cheques and circulars. These local banks, when absorbed by 
larger joint stock banks, do not, as a rule, discontinue the use of the old name. 
It is obvious, in order to keep the connection together and to retain the confi-
dence of customers, that it is greatly to the interest of the acquiring bank to 
continue the identification of the old bank. 

Admitting this evidence, no reasonable man can doubt that the lady was 
referring to the shares in Barclay & Co.’s Bank.” 

In re Sharp, [1908] 2 Ch. D. 190, was a case where there was a mistake in the 
enumeration of the persons answering the description or composing the class 
whom the testator intended to benefit. This mistake the judge in chambers, JOYCE, 
J., corrected. On appeal to the Court of Appeal the decision of the judge in cham-
bers was affirmed. The Court of Appeal applied the principle in Garvey v. Hibbert 
(1812), 19 Ves. 125, which BUCKLEY L.J., (at p. 196) said may be stated in either 
one of two ways: 

“You may either say that the testator shewed a dominant intention, 
namely that of benefiting the persons falling within the particular descriptive 
words, and a subordinate intention that each of them should take such a frac-
tional interest as would result from the number which he erroneously states to 
be their accurate number, and that the Court gives effect to the dominant in-
tention and disregards the subordinate intention: or you may say that if the gift 
be to three persons defined in a particular way, and there are four such, then 
inasmuch as it would be impossible to discriminate as 
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between the four and select three of them, because all have equal claim to 
share, the Court disregards the erroneous statement of their number so as to 
escape defeating the gift altogether.” 

In Re Gifford, [1944] 1 All E.R. 268, as is stated in the headnote: 

“By her will the testatrix bequeathed all the residue of her estate to her 
trustees upon trust to pay the income derived from her War Bonds to her 
grandchild M.A.H. during her life and after her death for all her children. At 
the date of her death the testatrix did not possess any War Bonds, but she did 
possess some Consolidated Inscribed Stock, National Savings Certificates and 
Defence Bonds. Some years previous to the making of her will the testatrix 
purchased some National War Bonds which had been converted into treasury 
Bonds and eventually into Consolidated Inscribed Stock. The National Sav-
ings Certificates and Defence Bonds had been purchased by the testatrix after 
the date of her will. In other parts of her will the testatrix had misdescribed 
certain of her property. A summons was taken out to determine whether all or 
any of the above securities passed under the description of War Bonds.” 

SIMONDS, J., held that the Consolidated Inscribed Stock passed under the de-
scription of “War Bonds” on the principle of falsa demonstratio non nocet but that 
that principle could not be extended to include the Savings Certificates and De-
fence Bonds which the testatrix did not possess at the time of making her will and 
which there was no reason to believe she contemplated expressing. 

In the course of his judgment (at p. 269) SIMONDS, J., said— 

“With regard to the Inscribed Stock, if that is to pass it passes under the 
principle of falsa demonstratio non nocet, which means this, that, if upon con-
sideration of the relevant parts of the will you come to the conclusion that the 
testatrix intended to pass something and can determine what that something is, 
then the fact that a testatrix has given it a wrong description will not prevent 
her will taking effect in regard to that thing which is wrongly described. Is 
there here any material upon which I can come to the conclusion that when the 
testatrix referred to “my War Bonds” she intended to refer to the £740 odd 4 
per cent Consolidated Inscribed Stock? As has been pointed out, not only in 
this but in other descriptions the testatrix had made mistakes in description. 
She has referred to ‘my shares in the Brompton, Chatham, Gillingham and 
Rochester Water Co.’ In fact she held not shares but stock in a company 
which no longer at the date of her will bore that name. She has referred to a 
house belonging to herself as No. 11, Balfour Road. In fact it was No. 12, Bal-
four Road. That is relied upon as a pointer to the fact that the testatrix was not 
accurate in her description of the property which she was describing and in-
tending to pass by her will, and it is said that, just as she had misdescribed 
those properties, so also she was misdescribing a property which represented 
what could fairly be described as War Bonds. 
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I have felt a great deal of difficulty about these points, but on the whole I 
think I can follow EVE, J., in Re Price (1), where, finding a legacy of ‘my 
£400 5 per cent War Loan 1929/47,’ and finding that the testatrix never had 
any War Loan but some time before the date of her will had acquired £400 
National War Bonds which had been converted into Conversion Stock and 
Treasury Bonds, he held that those converted stocks passed under the descrip-
tion ‘War Loan’. After dealing with those facts, EVE. J., said this, at pp. 56, 
57: 

“The conclusion seems irresistible that the testatrix regarded any invest-
ment she made in securities created for the purpose of helping the country 
during the war as ‘War Loan’, and I think I should be shutting my eyes to 
what everybody must in his own mind regard as obvious if I were to hold 
that the misdescription is fatal to the gift. Even if it involves carrying the 
rule of falsa demonstratio further than it has yet been carried, I feel bound 
to hold that this clause “operates to vest in the legatee the two sums of 
£284 32 per cent. Conversion Stock and £211 5 per cent. Treasury Bonds 
. . .” 

I feel some little doubt whether I am not carrying the rule even a little further 
than EVE, J., did, but, if I do, it is so little further that I think I should be justi-
fied in doing it. Accordingly, I must hold that the testatrix, by her reference to 
‘my War Bonds’, intended to pass the Inscribed Stock representing by reason 
of the conversion, the National War Bonds which she had theretofore held.” 

The fact that there were no other shares owned by the testatrix at the time of 
making her will and that the particular shares in existence at death had been the 
result of an exchange of or conversion from the original shares held by the testatrix 
formed the basis of the decision in Jameson’s case. In Gifford’s case there were no 
other Bonds or Stock held by the testatrix at the date of her will and the Inscribed 
Stock resulted from conversion of Treasury Bonds which themselves resulted from 
conversion from National War Bonds. These facts were material to the decision in 
that case. In the present case (though the testatrix owned only one parcel of land—
the east quarter of lot 395—at the time she made her will) there is of course no 
suggestion that the ownership by the testatrix of the east quarter of lot 395 was the 
result of any conversion by way of sale or otherwise of the eastern three-eighths of 
lot 389 in Section B and further the testatrix did in fact prior to the making of the 
will own the parcel of land described in the devise. 

In Selwood v. Mildmay (1797), 3 Ves. p. 306, the testator devised to his wife 
part of his stock in the 4 per centum annuities of the Bank of England. At the time 
he made his will he had no stock in the 4 per centum annuities but he had had 
some before and had sold that stock out and invested the proceeds of sale in long 
annuities which he owned at his death. Parol evidence to this effect was admitted 
to show how the mistake made by the testator arose through the testator’s solicitor 
not knowing of the change but copying the description from a former will. But it 
was expressly held that parol evidence was not admissible to show that the testator 
had intended to bequeath the moneys and securities substituted for the 4 per cen-
tum annuities. 

In Miller v. Tracers (1832), 8 Bing. 244, the testator devised all his freehold 
and real estates in the county of Limerick and city of Limerick 
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but had no estates in the county of Limerick. He had estates in the county of Clare. 
It was held by TINDAL, C.J., that parol evidence was not admissible to show that 
the estates in the county of Clare were devised to the devisee in the draft of the 
will and that the conveyancer to whom the draft was sent to make certain altera-
tions not affecting the estates in the county of Clare had by mistake erased the 
words “county of Clare” and that the testator had executed the will without notic-
ing the alteration as to the county of Clare. The mistake was not demonstrable in 
Miller v. Travers from the structure and scope of the will. The rule as to the admis-
sibility of evidence in matters of this kind is stated at paragraph 228 of HALS-
BURY’S LAWS, Volume XXXIV (2nd Edition), as follows— 

“Evidence is not admissible in a court of construction directly to prove a 
mistake in the will in describing property or a donee; but where on the con-
struction of the words of the will it is clear that there is a mistake, evidence of 
surrounding circumstances becomes admissible to prove how the mistake 
arose, in order to identify the true subject.” 

In the case of misdescription in a specific devise or specific legacy the devisee 
or legatee takes the substituted subject-matter but in the case of mistake he does 
not. In the present case the testatrix had by mistake devised three-eighths of lot 
389 in Section B which she no longer owned. It is not a case of misdescription and 
the mistake is not demonstrable from the structure and scope of the will. The devi-
see therefore does not take the other parcel of land, the east quarter of lot 395. This 
latter property having been undisposed of by will falls into intestacy. 

The application by the applicant must therefore be refused. 

Application refused. 
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[Federal Supreme Court—Civil Appellate Division (Hallinan, C.J., Lewis and 
Marnan, JJ.) November 25, 26, 27, 28, 30, December 1, 2, 1959, June 13, 
1960] 

Immovable property—Crown lands—Licence to occupy second and extra depths dur-
ing Her Majesty’s pleasure—Interest created—Whether contractual or proprietory—
Whether terminable by Crown at will or for cause only—Condition as to payment of nomi-
nal rent in advance—Rent in arrears seven weeks—Licence revoked without previous de-
mand for rent—Validity of revocation—Crown Lands Ordinance, Cap. 175, s. 14. 

The first depth of Plantation Blankenburg was alienated by the Dutch authorities some 
time before 1774 and was eventually acquired by transport by the respondents in 1953. The 
second, and possibly an extra, depth was cultivated in conjunction with the Plantation long 
before 1881 in which year these depths were included in Licence of Occupancy No. 18 
issued by the Governor to the proprietors of the Plantation, their heirs and assigns during 
Her Majesty’s pleasure, to improve and occupy the land subject inter alia to these condi-
tions: first, to pay in advance on the 1st April each year rent in the sum of $27.96, and sec-
ondly, on pain of forfeiture to cultivate the land and not to alienate or transfer it without the 
Governor’s permission. The Licence concluded as follows— 

“And on compliance with the foregoing terms and on performance of the condi-
tions hereinbefore expressed, I do hereby warrant and assure to the said grantees, their 
heirs and assigns, the full occupancy and possession of the said tracts of Crown land 
during Her Majesty’s pleasure.” 
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All the interests of the grantees in the Licence were transferred to the respondents in 1955. 
On May 19, 1956, the Governor signed an instrument purporting to revoke the Licence. 

On June 19, 1956, the respondents after inquiry were informed by the Commissioner of Lands 
and Mines that the ground of the purported revocation was the non-payment of rent, which 
was then seven weeks in arrears but for which no demand was ever made. The respondents 
then promptly tendered payment and upon this being refused brought an action claiming decla-
rations (a) that they were the absolute owners of the second and extra depths, (b) that they 
were not in breach of any of the conditions of the Licence, and (c) that the document purport-
ing to revoke the Licence was ineffective for that purpose. In the alternative they asked for 
relief against forfeiture. 

On the expiry of its charter in 1791 the administration of the colony was taken over from 
the Dutch West India Company by their late High Mightinesses the States General of Holland 
who in 1792 made certain regulations relating to the holding of land in the colony but largely 
carrying out the previous policy of the Company. The Regulations of 1792 provided that a 
person who received a grant of lands thereunder would first be given possession of one half of 
the land, and when he had cultivated two thirds of this portion would be given possession of 
the other half as a second depth. 

In 1835 the Government (then British) made regulations by way of a notice setting out 
the manner in which grants and licences would be issued and stating in paragraph 6 that “so 
long as an estate is in cultivation, and there is the most distant chance of the second depth be-
ing required by the proprietor of the first depth, such second depth will never be granted to 
another person.” 

In 1881 Licences of Occupancy could be issued under the Crown Lands Ordinance, 1873, 
which was then in force, but from the provisions of which were exempted “plantations in cul-
tivation, the proprietors whereof may become entitled to second or extra depths under” the 
1792 Regulations. This Ordinance was repealed and re-enacted by the Crown Lands Ordi-
nance, 1887, which in turn was replaced by the present Ordinance, No. 32 of 1903, Cap. 175. 
Section 14 of the latter, under which the revocation purported to be made, is as follows— 

“Where any condition of any grant, licence or permission is not fulfilled, or where 
any regulation is not observed, the grant, licence, or permission may be revoked by the 
Governor, and it shall thereupon cease and determine.” 
PHILLIPS, J., held that the Licence was analogous to a lease and that its revocation without 

notice was inequitable. He therefore granted relief from the forfeiture (1959 L.R.B.G. 112). On 
appeal and cross-appeal— 

Held: (i) the licence conferred an interest in land. Per HALLINAN, C.J., it was issued under 
the Regulations of 1792 and of 1835, and conferred, not an absolute but, a restricted owner-
ship, a right that is not merely contractual but constitutes an interest in land that is sui juris. 
Per LEWIS, J., it was issued under the Crown Lands Ordinance, 1873; it did not convey full 
ownership but conferred an interest in land which did not fall within any of the categories of 
proprietory interests known either to English or the Roman-Dutch Law. Per MARNAN, J., it 
was neither freehold nor leasehold but an interest in land created and fashioned as to its par-
ticular incidents to suit the particular requirements of British Guiana; 

(ii) the interest created by the Licence was terminable by the Crown. Per HALLINAN, C.J., 
it was terminable for cause only: there was no power in the Governor to revoke it “at pleasure” 
unless for a breach of a condition or (upon payment of compensation) for public purposes. Per 
LEWIS, J., the fact that the warranty of possession during Her Majesty’s pleasure was also sub-
ject to compliance with certain terms and conditions did not destroy or affect the paramount 
right of Her Majesty to withdraw her warranty at will. Per MARNAN, J., the warranty of pos-
session during Her Majesty’s pleasure reserved to Her Majesty an unfettered power of termi-
nating the Licence which however, in modern times was only exercised in the public interest; 

(iii) the Licence was revocable under s. 14 of the Crown Lands Ordinance, Cap. 175. Per 
HALLINAN, C.J., s. 14 merely made statutory a power that already existed, and per LEWIS, J., it 
gave the Governor a power to revoke a licence, whenever issued, in circumstances in which, 
under the terms of the licence, or under the provisions of the Ordinance, liability to forfeiture 
would arise; 
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(iv) per HALLINAN, C.J., as equity should not relieve against the exercise of a statutory 
power the court could not grant relief against the revocation of a licence under s. 14 of the 
Crown Lands Ordinance, Cap. 175; 

(v) but the revocation of the Licence was invalid, per HALLINAN, C.J., and LEWIS, J., 
because the condition as to the payment of rent was not broken since the rent had not been 
demanded, and the ancient exemption of the Crown from the necessity for making such 
demand was inapplicable as in the circumstances of this case the personal dignity of the 
Crown was not involved; per MARNAN, J., because although the payment of rent was a con-
dition of the Licence time was not of the essence of that condition; 

(vi) and per HALLINAN, C.J., and LEWIS, J., the fact that the respondents claimed a dec-
laration that “by virtue of the said Licence” they were the absolute owners of the second 
and extra depths did not give rise to a forfeiture since, per HALLINAN, C.J., the licence did 
not create the sort of tenure under English law in which such a claim would amount to a 
breach of fealty, and per LEWIS, J., the principle relating to such forfeiture was grounded on 
the nature and incidents of land tenure in feudal times and never became part of the law in 
this Colony. 

Appeal dismissed; cross appeal allowed. 

S. S. Ramphal, Solicitor-General, and Dr. F. H. W. Ramsahoye for the appellant. 

J. H. S. Elliott, Q.C., for the respondents. 

HALLINAN, C.J.: The brother and father of the plaintiffs-respondents bought 
the Plantation Blankenburg, together with the right, title and interest in the second 
and extra depths thereto, at a public auction in September, 1950. He died the next 
month. The estate of the deceased had trouble in financing the purchase and there 
was some opposition to the transfer by the brother of the former owner. Finally, 
transport and mortgage were passed on the 4th June, 1953. 

The estate is described as “the abandoned Sugar Plantation or Estate of 
Blankenburg, cum annexis, situate on the west coast of the county of Demerara”. 
The first depth had a frontage of 200 roods on the river and an area of 500 acres. 
The document of title to the second and extra depths is a licence granted by the 
Governor on the 1st April, 1881, (referred to in this judgment as Licence 18). The 
second and extra depths contained 748.75 acres. These depths were transferred to 
the plaintiffs-respondents in their own names and not as proprietors of the Planta-
tion by a transfer of the 1st February, 1955. 

The Licence was given to the proprietors of Plantation Blankenburg, their 
heirs and assigns, during Her Majesty’s pleasure, to improve and occupy the land, 
subject to the three following conditions: first, to pay a rent of $27.96 a year, pay-
able in advance on the 1st of April each year; secondly, on pain of forfeiture to 
cultivate the land subject to the Licence and not to alienate or transfer it without 
the Governor’s permission; and thirdly, that the land, subject to the Licence, 
should be subject to the laws and regulations respecting roads and bridges. The 
concluding paragraph of the Licence is as follows:— 

“And on compliance with the foregoing terms and on performance of the 
conditions hereinbefore expressed, I do hereby warrant and assure to the said 
grantees, their heirs and assigns, the full occupancy and possession of the said 
tracts of Crown land during Her Majesty’s pleasure”. 
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For many years prior to the transfer of Licence 18 to the plaintiffs-
respondents, the greater part of the second and extra depths had been mainly under 
rice cultivation let out to small fanners. In July, 1955, the plaintiffs-respondents 
agreed to sell 194 acres of this land and on the 2nd August, Mr. Cole, the Commis-
sioner of Lands and Mines, told the plaintiffs-respondents in writing that they 
ought to apply to his department for permission to sub-divide and give particulars 
of the terms and conditions of sale. This the plaintiffs-respondents did on the 10th 
September. No reply was received from the Commissioner of Lands and Mines 
until, under cover of a letter of the 28th May, 1956, the Commissioner sent the 
plaintiffs-respondents an instrument made by the Governor on the 19th May re-
voking Licence 18. The most important part of the revocation reads as follows:— 

“AND WHEREAS the conditions of the said Licence are not being fulfilled: 

NOW THEREFORE in pursuance of the powers vested in me under the 
Crown Lands Ordinance and all other powers me in that behalf enabling, I do 
hereby revoke . . .”. 

In answer to the plaintiffs-respondents’ query as to what conditions had not 
been fulfilled, the Commissioner replied on the 19th June that “the rent payable in 
advance on the 1st April last has not been paid, and in that arrangements had been 
made for the cultivation of the lands included in the Licence which precludes them 
from being cultivated as second and extra depths for Plantation Blankenburg”. The 
Crown has not sought to establish that there had been a breach of the conditions 
regarding cultivation; the sole condition for breach for which Licence 18 was re-
voked has been the breach of the condition as to payment of rent. 

The plaintiffs-respondents have brought this action claiming the following 
declarations: first, that they are the absolute owners of the second and extra depths; 
secondly, that they are not in breach of any condition of the Licence or, alterna-
tively, that such breach has been waived and cannot be relied on by reason of es-
toppel; thirdly, that the document purporting to revoke the Licence was ineffective 
for that purpose. Alternative to these declarations, the plaintiffs-respondents asked 
for relief against forfeiture of the Licence. The Crown in its defence contends that 
the Governor was competent to revoke the Licence and that it was, in fact, prop-
erly revoked; moreover, the plaintiffs-respondents were not entitled to relief 
against forfeiture. 

The lengthy and able arguments which we have heard in this case can conven-
iently be discussed under two main heads: first, what are the nature of the rights 
and obligations the plaintiffs-respondents acquired and undertook on the transfer 
of Licence 18 to them; secondly, assuming that it was competent for the Governor 
to revoke the Licence for a breach of the condition, has a breach occurred in such 
circumstances as permit of revocation; and, if so, were the plaintiffs-respondents 
entitled to relief against forfeiture. 

The history of the title to the second and extra depths of Plantation Blanken-
burg falls into two periods—that prior to the granting of Licence 18 in 1881, in 
which period the Dutch Regulations of 1792 and the Gov- 
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ernor’s Regulations of 1835 are the most important documents; and secondly, the 
period after 1881 when the Ordinance of 1873, dealing with Crown lands, was 
replaced by other enactments which, to the extent indicated later in this judgment, 
are applicable to Licence 18. 

The States General of Holland granted a charter to the West India Company in 
1674 and this was extended to Demerara in 1745. There is in evidence a resolution 
of the West India Company of 1773 which sets out their policy for granting land 
on such terms as would further the development of the country. The grantee was 
required to build a house and to cultivate the land, and, if he did not do so, it would 
revert to the Company. Abandoned or deserted land would, after the publication of 
certain notices, be seized by the Company. The first instrument dealing with Plan-
tation Blankenburg that has been discovered is a transport, No. 13 of 1774. An 
early example of the grant of a second depth to the proprietor of a plantation has 
been admitted in evidence; this is dated 1790. It is there stated that the directors of 
the company “do hereby grant and permit to A.B. . . . to take and have in posses-
sion the second depth of the land in the rear of the plantation called Versailles . . . 
properly to cultivate and plant the aforesaid land . . .to have there built a good and 
substantial house, without being allowed to sell or alienate the aforesaid without 
our knowledge . . .”. The right of the company to take wood was reserved and the 
grantee should not molest or ill-treat free Indians or traders. There is also in evi-
dence a plan dated 1792 which shows that the second depths in plantations very 
near Blankenburg had been granted. Blankenburg is number 12 on the plan and 
second depths are shown annexed to the plantations numbered 14, 15 and 16. A 
transfer of Plantation Blankenburg was made by transport No. 144 of 5th Decem-
ber, 1828, where the right of the owners was transferred “cum annexis”. I think it 
is a fair inference that the second and, possibly an extra depth, of Plantation 
Blankenburg was cultivated in conjunction with the Plantation long before Licence 
18 was issued in 1881. 

In 1791 the charter of the West India Company expired and the States General 
of Holland took over the administration of the country. Regulations were made on 
the 24th July, 1792, regarding licences and grants of land. No one was to trespass 
on land “unless he shall have first obtained a licence or deed of grant from the 
Council of Colonies”. I do not think that at this stage there was any distinction 
between a licence or a deed of grant. These Regulations are a very important 
document and I shall later refer to their provisions and compare them with those in 
Licence 18. 

In 1803 the country became a British Colony but by the Articles of Capitula-
tion the laws and usages of the Colony were to remain in force; in other words, the 
old laws of Holland continued. 

A notice issued by the Government in 1826 and directed to persons who “by 
the construction of the grants of the lands they hold, may have extended their cul-
tivation on the ungranted lands adjoining or near to their estates”, were notified 
that they should apply for licences of occupation “to serve until a more regular 
form of grant should be determined on by His Majesty’s Government”. For many 
years thereafter, licences of occupancy were issued by the Crown pursuant to this 
notice. In 1835, the Government issued another notice setting out the manner in 
which the Governor would make grants of land or give licences for its 
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occupation “founded on His Excellency’s orders from His Majesty’s Government 
and the existing Regulations”. No grants of more than 100 acres could be made, 
but by paragraph 6 of the notice, proprietors or planters in possession of estates 
under article 5 of the Regulations of 1792, were entitled to an additional depth. It 
was further stated that “so long as an estate is in cultivation, and there is the most 
distant chance of the second depth being required by the proprietor of the first 
depth, such second depth will never be granted to another person”. 

Commissioners were appointed in 1854 to enquire into titles to land and 
they made their report in January, 1855. In the penultimate paragraph, they 
had this to say:— 

“From the foregoing it will be seen that various parties claim lands un-
der the original Land-briefs, which are conditioned on the land being culti-
vated, and they have expressed their opinion that on breach of the condition 
the grants were liable to forfeiture at the pleasure of the Crown; while your 
Commissioners believe that in this they are legally correct, yet they would, 
at the same time, bring to your Excellency’s notice that if the strict law on 
this head were to be enforced, the security to titles hitherto considered un-
impeachable to large and valuable tracts of land in the Demerary River and 
other parts of the Colony, as well as in the Essequibo, would be greatly 
shaken”. 

It is interesting to note that it is not suggested here that a land-brief should be for-
feited at the pleasure of the Crown unless for a breach of a condition; and the 
Commissioners regarded even this power to forfeit for a breach of a condition as 
greatly shaking “the security of titles hitherto considered unimpeachable to large 
and valuable tracts of land”. 

In 1861, by Ordinance No. 14, the first attempt was made to enact a compre-
hensive ordinance for the care and superintendence of Crown lands. However, 
section 61 provides that the Ordinance “shall not extend or apply to plantations in 
cultivation, the proprietors whereof may be or may hereafter become entitled to 
second or extra depths under and by virtue of” the Regulations of 1792. The Gov-
ernment Regulations of 1835 were repealed except as regards paragraph 6 thereof. 
In 1873 the Ordinance of 1861 was repealed and re-enacted but this also contained 
a saving clause similar to section 61 of the Ordinance of 1861. 

Before going on to review the Crown Lands legislation after 1881, it is con-
venient to consider whether Licence 18 was given under the Crown Lands Ordi-
nance of 1873 or pursuant to the Dutch Regulations of 1792. Indisputably, the 
lands, the subject of the Licence, were the second and extra depths of Plantation 
Blankenburg. If this plantation was held under the Regulations of 1792, then the 
proprietors were entitled to an additional depth under paragraph 6 of the Regula-
tions of 1835. If Licence 18 had been issued under s. 14 of the Ordinance of 1873, 
the rent could not have been less than that for a wood-cutting licence which was 
fixed by s. 13 at 30 cents an acre. In fact, the rent under the Licence was 3.2 cents 
and 4.8 cents for the second and for the extra depth respectively. Clearly the Li-
cence was not issued under the Ordinance of 1873. The Regulations of 1835 pro-
hibited the Governor from granting licences for more than 100 acres except to pro-
prietors holding under the Regulations of 1792, to whom second depths of 250 
acres might be granted. 
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It is instructive to compare the provisions of the Regulations of 1792 with the 
terms of Licence 18. Article 5 of the Regulations of 1792 provided that behind the 
first depth of 250 acres, a grantee or a licensee was entitled, after developing the 
first depth, to a further depth of 250 acres. Under article 6, he was to pay two 
stivers for the lands aback of the front lands. Failure to pay this rent involved a 
penalty of double the rent and for the recovery of this rent, the land was liable to 
summary execution. Under article 8, grantees were required to have a portion of 
the land empoldered, to erect a house thereon, and to make due preparation for 
putting the lands into cultivation; on pain that, in the default thereof, the lands 
which had been granted should again revert to the state. Article 11 enabled the 
Council for the Colonies to resume land required for public purposes on payment 
of compensation. The terms of Licence 18 closely follow the provisions of the 
Regulations of 1792. The front lands of Plantation Blankenburg consisted of two 
tracts of 250 acres each, so that Licence 18, in permitting the occupation of practi-
cally 500 acres as a second depth, was conforming with article 5 of the Regula-
tions of 1792. The stipulation for two stivers an acre for the second depth corre-
sponds with article 6 of the Regulations—there is no reference to forfeiture in this 
stipulation or in article 6; and the provision to cultivate under pain of forfeiture 
corresponds with article 8 of the Regulations. 

It is true that the title of Plantation Blankenburg derives from 1774, prior to 
the Regulations of 1792. But if one looks at the Resolution of the West India 
Company in 1773 and the grant of a second depth to Plantation Versailles in 1790 
(to both of which I have already referred), one sees that the Regulations of 1792 
are doing little more than carrying out the policy of the old chartered company. It 
would, I think, be as wrong to hold that the Regulations of 1792 did not apply to 
titles issued pursuant to the Resolution of 1773 as to argue that, for example, the 
Crown Lands Ordinance of 1887 did not apply to licences issued under the Crown 
Lands Ordinance of 1873 which it repealed. I shall discuss later in this judgment 
the question of the retroactive effect of the Ordinance of 1887. 

Letters Patent constituting the office of Governor dated 12th September, 1877, 
are included in the record and the power of the Governor to make grants and dis-
positions of land is set out in paragraph 4 thereof. 1 presume that this or similar 
instructions were in force when Licence 18 was issued in 1881. The proviso to 
paragraph 4 states:— 

“Every such grant or disposition be made in conformity either with some 
law in force in Our said Colony, or with some Instructions addressed to Our 
said Governor under Our Sign Manual and Signet, or through one of Our 
Principal Secretaries of State, or with such regulations as are now in force or 
may be made by him in that behalf and publicly promulgated in Our said Col-
ony”. 

The only pertinent law or instructions in force in 1881 appear to have been the 
Ordinance of 1873 and the Regulations of 1792 and 1835. In my view, the Gover-
nor in 1881 had no power to issue Licence 18 except under the Regulations of 
1792 and paragraph 6 of the Regulations of 1835. He must have assumed that all 
“Dutch titles” were held under the Regulations of 1792 whether issued before 
those Regulations or not. This view seems to me a proper interpretation of para-
graph 6, for it 
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would be most inequitable to deny to the proprietors in occupation under the char-
tered company, the rights of proprietors acquired after the charter expired. 

I conclude, therefore, that Licence 18 was issued pursuant to the Regulations 
of 1792 and paragraph 6 of the Regulations of 1835 and that the Crown Lands 
Ordinance then in force (that of 1873) did not apply because s. 54 of that Ordi-
nance saved from its operation plantations in cultivation whose proprietors “may 
become entitled to second or other depths” under the Regulations of 1792. 

I shall now consider the legislation relating to Crown lands enacted after Li-
cence 18 was issued in 1881. 

In 1884 an Ordinance was passed for the construction of the Boerasirie Canal. 
The Boerasirie Commissioners were authorised to assess and recover from the 
proprietors of the plantations served by the canal, the money required to finance 
the undertaking. In the Schedule to that Ordinance, Blankenburg appears as one of 
the plantations to which the Ordinance applies and it is stated to consist of 1200 
acres which must, of course, include a second and extra depth. Ordinance No. 3 of 
1885 authorised a loan to the Commissioners. The loan was to be repaid by a levy 
on the proprietors of the estates mentioned in the Schedule to the Ordinance which 
included Blankenburg and which is there stated to consist of 1257 acres, 13 roods. 
Section 4 of that Ordinance provides as follows:— 

“The Crown lands aback of the second depth of any estate in sugar culti-
vation mentioned in the first column of the Schedule hereto not held by trans-
port or by Letters of Decree or by grants from the Crown . . . shall whether 
they exceed in area 500 acres or not, for all intents and purposes be deemed 
and taken to be lands granted on licence of occupancy during pleasure to the 
proprietor of such estate under the provisions of section 14 of Ordinance No. 9 
of 1873”. 

For some time after reading this section, I thought that its effect was to bring 
Licence 18 (insofar as the title to the extra depth of Plantation Blankenburg was 
concerned) under the Ordinance of 1873. This would produce the anomalous posi-
tion of one pan of the land given under the Licence being subject to the Regula-
tions of 1792 and another part to the Ordinance of 1873. Many other titles would 
probably be in a similar predicament. On further consideration, I think the phrase 
“or by grants from the Crown” in s. 4 includes licences as well as grants. I think 
the intention was to bring under the control of the Crown all lands cultivated by 
plantations which had no documentary title. By doing so, the Crown could levy 
execution on these back lands to recover from the proprietors contributions due for 
defraying the expenses of the Boerasirie Canal. 

The Crown Lands Ordinance of 1887 repealed that of 1873. This Ordinance 
also had the same saving clause (s. 44) regarding the Dutch Regulations of 1792. It 
contained a very stringent provision regarding forfeiture which is as follows:— 

“Where any condition of any grant or licence is not complied with or 
where any of the Crown Land Regulations the breach where- 
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of entails forfeiture is not complied with, the grant or licence shall thereupon 
determine”. 

Section 49 of the Ordinance of 1887 repealed the Ordinance of 1873 as fol-
lows:— 

“The Crown Lands Ordinance 1873 and Ordinance 16 of the year 1885 
are hereby repealed except as to anything done thereunder and except so far as 
may be necessary for continuing any proceeding heretofore taken or to be 
taken, and except as to the recovery of any penalty for any offence or forfei-
ture incurred before this Ordinance comes into operation and all bonds taken 
or licences granted under the said Ordinances shall nevertheless be as valid 
and effectual as if the said Ordinances were not repealed”. 

This does not expressly apply the Ordinance of 1887 to grants and licences issued 
under the Ordinance of 1873. The general rule of construction is against the Ordi-
nance of 1887 having retroactive effect so as to apply to prior grants and licences, 
and I have some doubt as to whether it did so, especially as some of its provisions 
clearly only apply to grants and licences issued after 1887. However, I think that 
the intention of the Legislature was to repeal and re-enact the Ordinance of 1873 
with many alterations and to apply to grants and licences issued under prior Crown 
Lands Ordinances such of its provisions as might have general application. Never-
theless, nothing in the Ordinance of 1887 applied to Licence 18 which was saved 
by s. 44. 

The first serious invasion of the planters’ rights in second depths came with 
Ordinance No. 39 of 1900 which repealed the Dutch Regulations of 1792 (saving 
regulations 6, 7, 10 and 11) and also reg. 6 of the Regulations of 1835 with its 
promise not to grant second depths to other persons so long as they were required 
by the proprietor of the first depth. The Ordinance of 1900 applied the Crown 
Lands Ordinance of 1887 to all lands to which the Dutch Regulations of 1792 were 
previously applicable. The four regs. of 1792 saved related to rent, roads and 
paths, coastal screens and land required for public purposes. Finally, in 1903 the 
present Crown Lands Ordinance, Cap. 175 was enacted. This repealed the Ordi-
nance of 1887. Section 18 of the Ordinance of 1887 relating to forfeiture was re-
placed by s. 14 of Cap. 175. It is on s. 14 that the Crown, in the present case, relied 
for the authority under which the Governor revoked Licence 18. Section 14 reads 
as follows:— 

“Where any condition of any grant, licence, or permission is not fulfilled, 
or where any regulation is not observed, the grant, licence, or permission may 
be revoked by the Governor, and shall thereupon cease and determine”. 

The repeal section in Cap. 175 (like s. 49 of the Ordinance of 1887) fails ex-
pressly to apply its provisions to grants and licences issued before it was enacted. 
It was argued for the plaintiffs-respondents that the words “where any condition of 
any grant, licence, or permission. . .” in s. 14 can only apply to conditions con-
tained in a licence issued after Cap. 175 came into operation. But here again, as 
when the Ordinance of 1887 was passed, I think it was intended to re-enact the 
Ordinance of 1887 with alterations and to apply such of its provisions as have gen-
eral application to all lands held under grant or licence from the Crown. 
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Not only was the Ordinance of 1887 repealed, but also the remaining articles of the 
Regulations of 1792, viz. articles 6, 7, 10 and 11. 

Having dealt with the Regulations of 1792 and 1835 and the subsequent legis-
lation relating to Crown lands, I am now in a position to consider the meaning and 
effect of a phrase in Licence 18 which has given rise to much argument: the phrase 
“during Her Majesty’s pleasure”. 

The Crown in this case is not alleging that Licence 18 was revoked or termi-
nated by exercising such powers as may lie in the phrase “during Her Majesty’s 
pleasure”. At the same time the plaintiffs-respondents claimed a declaration that 
they are the absolute owners of the second and extra depths. Therefore, it is neces-
sary to determine whether the Crown has the right to terminate Licence 18 by vir-
tue of the words “during Her Majesty’s pleasure”. 

The Solicitor-General, for the Crown, has relied on a series of cases in which 
the expression “during Her Majesty’s pleasure” was used in connection with the 
appointment of a civil servant or a judge to office under the Crown. In Gould v. 
Stuart, [1896] A.C. 575, it was laid down following the decision in Dunn v. Reg, 
[1896] 1 Q.B. 116, that “as a matter of law in any contract of service under the 
Crown, civil as well as military, it is, except in certain cases where it is otherwise 
provided by law, imported into the contract a condition that the Crown has the 
power to dismiss at its pleasure”. No case has been cited to us in which this ex-
pression was judicially interpreted when used in an instrument relating to a grant 
or licence of land. In the cases cited to us the phrase occurs in an instrument ap-
pointing a person to an office under the Crown and, as a matter of law, the Crown 
has a prerogative right to dismiss at pleasure. But in the present case the phrase is 
used in an instrument creating a right to occupy land and its meaning should be 
determined, not according to any rule of law, but according to the meaning to be 
assigned to that expression, having regard to the terms of the Licence and the cir-
cumstances in which it was issued. No doubt, apart from any terms implied in a 
contract of service with the Crown, the ordinary meaning of the phrase “during 
Her Majesty’s pleasure” means “so long as the public interest permits or requires”. 
But in Licence 18 the introduction of a warranty so long as the conditions are ful-
filled brings an element of doubt and ambiguity into the meaning of the phrase 
“during Her Majesty’s pleasure”. That is why I say the meaning of the phrase must 
be sought in the terms of the Licence and the circumstances in which it was issued. 

The most recent case to which we were referred is that of Terrell v. The Secre-
tary of State for the Colonies, [1953] 2 Q.B. 482. I do not think that Terrell’s case 
is of much help in the present case; for there, the Royal Letters Patent under which 
the Governor appointed the appellant as a judge expressly authorised the Governor 
so to do “during Our pleasure”. In correspondence with the appellant, the Secre-
tary of State for the Colonies had told him that he would be required to retire at 
sixty-two. It was held that the judge held office by virtue of his appointment, not 
by virtue of any contract; and, in any event, the correspondence with the Secretary 
of State did not amount to an agreement to appoint him for a definite period and 
not at the pleasure of the Crown. I think Reilly v. The King, [1934] A.C. 176, is 
nearer to the circumstances 
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of the present case. The appellant was appointed a member of an Appeal Board 
under a Pensions Act, some of whose members were appointed for two years and 
others for three years. They received a salary and were to “hold that office during 
pleasure and any member may be removed for cause at any time by the Governor 
in Council”. The Act setting up the Board was repealed and another statutory 
board appointed. The appellant’s appointment was terminated without com-
pensation and he was not appointed to the new board. His appeal failed for, insofar 
as his claim was based on contract, further performance of the contract had been 
made impossible by statute and the contract was therefore discharged. I cite this 
case because of the following passage from Lord ATKIN’S judgment in the Privy 
Council:— 

“ORDE, J.’s judgment in the Supreme Court seems to admit that the rela-
tion might be, at any rate, partly contractual; but he holds that any such con-
tract must be subject to the necessary term that the Crown could dismiss at 
pleasure. If so, there could have been no breach”. 

Lord ATKIN then continues:— 

“Their Lordships are not prepared to accede to this view of the contract, if 
contract there be. If the terms of the appointment definitely prescribe a term 
and expressly provide for a power to determine ‘for cause’, it appears neces-
sarily to follow that any implication of a power to dismiss at pleasure is ex-
cluded. This appears to follow from the reasoning of the board in Gould v. 
Stuart.” 

In the present case, in my view, Licence 18 constituted a contract between the 
plaintiffs-respondents and the Crown; the case of Sheik Mohamed Bashir v. The 
Commissioner of Lands (1959), 3 W.L.R. 996, is authority for so holding. The 
final paragraph of the Licence provided that if the proprietors of Blankenburg per-
formed the conditions, the Governor warranted to them the full occupancy and 
possession of the land “during Her Majesty’s pleasure”. I have already pointed out 
that the Licence was intended to confer in terms of English law, rights equivalent 
to those that a proprietor was entitled to have (including a second depth) under the 
Regulations of 1792 and the Governor’s Regulations of 1835. No one reading the 
Regulations of 1792 could infer a power to revoke a grant or licence issued under 
those Regulations “at pleasure” unless for breach of a condition or (upon payment 
of compensation) for public purposes. 

At the time the Licence was issued, the Governor’s Regulations of 1835 were 
in force and they contained in paragraph 6, the promise that if there was the most 
distant chance of the proprietor of the first depth requiring the second depth, such 
second depth would never be granted to another person. The undertaking surely 
implies that once a licence to occupy a second depth is given, the proprietor will 
hold it on the same security of tenure as he would a grant or licence from the 
States General under the Regulations of 1792. 

The Notice or Regulations issued on 13th June, 1826, states that if the Lieu-
tenant-Governor finds proprietors entitled by the construction of their grants to 
hold lands to which they have extended their cultivation, then he will order li-
cences of occupation to be made for the 
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respective locations “to serve until a more regular form of grant shall be deter-
mined on by His Majesty’s Government”. This I think shows that it was intended 
to give the proprietors of back lands the sort of title conferred by grants, i.e. one 
revocable only for breach of condition; the licence would be superseded by a grant, 
but it surely was not revocable except (like the grant) for cause. 

It is significant that the Commissioners appointed to enquire into titles to land, 
in their report of 1855, said that the various parties claiming land under “land-
briefs” which are conditioned on the land being cultivated had expressed their 
opinion that, on breach of the condition, the grants were liable to forfeiture at the 
pleasure of the Crown. The phrase “at the pleasure of the Crown” here does not 
mean “whenever the public interest permits or requires”; it means that the Crown 
can revoke the Licence for cause. 

The situation regarding titles to Crown lands seems to have required tidying 
up as much in the period 1873 to 1881 as it did in 1826 when the Regulations of 
that year were issued. Section 9 of the Ordinance of 1873 provides:— 

“It shall further be the duty of the Crown Surveyor to form a register of 
all grants or licences of occupation issued under the, Regulations of their late 
High Mightinesses the States of Holland dated the 24th of July, 1792, whether 
consisting of first, second, or other depths, and to which a legal title can be 
produced; and further to make a list of all lands or portions of land alienated 
or presumed to have been alienated under the said Regulations and in regard 
to which no legal evidence of title can be produced, in order that the title to all 
such last mentioned lands may be determined in such manner as may be pro-
vided by any Ordinance to be enacted for such purpose”. 

In 1880, the year before Licence 18 was issued, the position was reviewed in 
the report of the Crown Surveyor. Extracts from the report are at pp. 460-461 of 
the record, being cited in the report of the Commissioners for Titles to Land in 
1892. The Crown Surveyor states the position in the following paragraphs:— 

“A great many claims to lands were submitted to the Commissioners, (i.e. 
the Commissioners of 1854-1855) but in the majority of instances, the titles 
were so defective that they recommended that the Crown should resume pos-
session of the lands held by the claimants. Unfortunately no action whatever 
was taken upon these recommendations and the matter remains in precisely 
the same condition today that it did before the Commissioners sent in their re-
port. 

It was intended that Commissioners were to be appointed for a like pur-
pose for the counties of Demerara and Berbice, but the intention was never 
carried into effect, and the consequence is that the titles to lands in the Dem-
erara and Berbice River districts remain in numerous instances in as unsatis-
factory a state as those in Essequibo, Mazaruni and Cuyuni. 

Your reporter has long been desirous of having the titles to all lands in the 
outlying districts of the Colony placed on a satis- 
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factory basis, and he would submit that when parties have held undisturbed 
possession of Crown Lands for a term of half of a century, under some fair 
pretence of title, that on proof of such undisturbed possession being submitted, 
to the satisfaction of the Government, they should obtain Licences of occu-
pancy during Her Majesty’s pleasure for the tracts so occupied; on payment of 
a small annual rental, say of 2 cents per acre, and that parties who can show 
no such claim, should at once be ejected by the Crown. Your reporter’s ear-
nest desire is to see all titles to land in this Colony, except such as are already 
placed beyond question by transports or letters of decree, held direct from the 
Crown and that all quasi Dutch titles should be got rid of. and with this object 
in view, he would suggest that a small tax of 1 cent or 2 cents an acre be lev-
ied on all lands throughout the Colony, other than sugar plantations and lands 
held under Licences from the Crown, and that the claimants or owners should 
be compelled by an Act of the Legislature, to forward, within a specified time, 
to the Crown Lands Department all documents of whatsoever description, 
charts, &c, in support of, their claims, to enable the Crown Surveyor to form 
the registers under the 9th and 10th sections of Ordinance 9 of the year 1873”. 

The Crown Surveyor wishes all titles to land “except such as are already 
placed beyond question by transports or letters of decree” to be held direct from 
the Crown. He wants this done by licences of occupancy during Her Majesty’s 
pleasure. He would give such licences to those who “have held undisturbed pos-
session for a term of half a century under some fair pretence of title”. It is hardly 
credible that the Crown Surveyor intends that these licences should be terminated 
except for cause. The reason for licences rather than grants may be that it was an-
ticipated that a form of title would be prescribed by an Ordinance enacted for that 
purpose as envisaged by the concluding words of s. 9 of the Ordinance of 1873, 
just as grants were to follow licences under the Regulations of 1826. On the other 
hand, licences may have been thought the more appropriate for English titles is-
sued pursuant to the Dutch Regulations of 1792. Those Regulations do not distin-
guish between licence and deed of grant and the only Dutch title to a second depth 
in evidence (that annexed to Plantation Versailles dated 1790) “grants and per-
mits” to the holder “to take and have possession” of the second depth. 

Bearing in mind the policy of the chartered company and the States General, 
the Regulations of 1792 and of 1835 under which the Licence was issued, the 
situation as to title to Crown lands in 1826 and in 1880 just prior to the issue of 
Licence 18, and the form of the Licence which concludes with a warranty, I think 
there are good grounds for holding that it could not be terminated except for cause. 

The Ordinance of 1900 revoked the Regulations of 1792 (except articles 6, 7, 
10 and 11) and also revoked paragraph 6 of those of 1835. The Crown Lands Or-
dinance, 1887, and later in 1903, the present Crown Lands Ordinance, Cap. 175, 
were applied to Licence 18. Did this legislation alter the meaning and effect of the 
phrase “during Her Majesty’s pleasure” in the Licence? I think not. The Legisla-
ture has power to make any alteration in the Licence, however arbitrary, but, so 
long as it has not enacted that this phrase should bear some meaning other than it 
had for the parties when the Licence was issued, then, in my 
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view, the phrase must still mean that Her Majesty can only terminate the Licence 
for cause. 

In trying to ascertain the kind of right or interest which Licence 18 confers on 
the holders, it is particularly relevant to the issues in this case to determine how far 
it conferred a right of ownership, for the plaintiffs-respondents claim a declaration 
that they are the “absolute owners” of the land, the subject of Licence 18. In 1881, 
when the Licence was issued, it was, in my view, only subject to its own terms and 
to the Regulations of 1792 insofar as such Regulations were not excluded by the 
terms of the Licence. By this I mean that the conditions as to rent, cultivation, 
alienation, and roads and bridges in the Licence exclude similar stipulations in the 
Regulations of 1792, although these conditions closely followed the Regulations; 
on the other hand, article 11 of the Regulations, with its power to resume land for 
public purposes on paying compensation, applied to the Licence. In 1881, the Li-
cence was not, in my view, subject to any Crown Lands Ordinance. Counsel for 
the plaintiffs-respondents submitted that the rights and obligations under the Li-
cence amounted to what in Roman-Dutch Law is known as “erfpacht” or “em-
phyteusis”. The nature of the old Dutch erfpachten is explained in the following 
passages, the first taken from LEE’S ROMAN DUTCH LAW (1915) pp. 139—140:— 

“But there existed from ancient times an institution which in many re-
spects approached to socage tenure, though it exhibited also analogies with 
copyhold and leasehold. This was variously known as tynsrecht or cynsrecht 
(census right) or erfpacht (hereditary lease), erfhuur (hereditary hire), and by 
other like names. It was a grant of land for an indefinite or limited period sub-
ject to the payment of an annual rent (cyns-census). Originally, the grantor 
was regarded as owner of the land, the grantee merely as having a jus in re 
aliena. Later, the position was reversed. The grantee became the owner, with 
free rights of alienation inter vivos or by will, in default of which the land 
passed to his heirs by intestate succession. The grantor, on the other hand, was 
now considered to have merely a rent-charge upon the land, which the grantee 
might, as a rule, redeem. On the other hand, the grantee must maintain the 
land, i.e., was liable for waste, and if the rent fell into arrear for a period 
which, under romanist influences, was often fixed at three years, or in case of 
other failure of duty, he incurred a forfeiture. This mode of land tenure was 
not identical with the emphyteusis of the Roman Law, nor, it seems, derived 
from it. There can be no doubt, however, that it was influenced in its devel-
opment by principles derived from the Roman Law”, 

and the second from WESSELS’ HISTORY OF THE ROMAN-DUTCH LAW (1908) p. 
564:— 

“GROTIUS tells us that according to the Roman law an emphyteuta or quit-
rent holder could not alienate his right without the consent of the owner, 
though the property could be bequeathed to his family, but that by the Roman-
Dutch law this was not the rule. Our law allowed alienation, reserving to the 
owner a jus retractus (2, 40, 7). In most respects it was considered as immov-
able property. The erfpacht holder had the utile dominium in the property and 
the right of vindication. He had to keep the property in good condition, and 
even to improve it. Failure to pay rent for three years enabled the owner to re-
sume possession”. 
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At p. 386 et seq. of the record is a report of the South African case of De Villiers v. 
The Cape Divisional Council. DE VILLIERS, C.J., in his dissenting judgment, 
states: “the perpetual quit-rent of this Colony is in all respects identical with the 
emphyteusis of the Roman-Dutch Law”. On the other hand, DENNYSSEN, J., in the 
principal majority judgment in that case, held that the grant of land on a quit-rent 
which the court had to consider in that case was not an emphyteusis but was sui 
generis. He said:— 

“The jus emphyteuseos has also been referred to. It has nothing to do with 
this case. The grant of the land to Dell in 1815 cannot be governed by the jus 
emphyteuseos. It was made on perpetual quit-rent, subject to certain condi-
tions”. 

In WESSELS’ HISTORY on p. 564 the same conclusion as was reached in De 
Villiers’ case is stated thus:— 

“The rules, however, which applied to the old Dutch erfpachten do not 
apply to the perpetual quit-rent tenure of the Cape Colony. It is a tenure sui 
generis dependent on the title-deed and on Sir John Cradock’s Act, though in 
its general complexion it resembles emphyteusis”. 

I consider in the present case that Licence 18 was not an emphyteusis but was 
sui generis, much in the same way as the grant to Dell in the De Villiers case and 
the quit-rent tenure of South Africa. Licence 18 is governed by its own terms and 
the Regulations of 1792 and 1835. At the same time, like the South African quit-
rent tenure, it resembles emphyteusis. It was not full ownership—but, as WESSELS 
put it, “the erfpacht holder had the ‘utile dominium’ in the property and the right of 
vindication”, that is to say, the right of action in rem and not one based merely on 
contract. GROTIUS puts this “jus vindicandi” in the forefront of his definition of 
ownership: “Ownership (dominium) is that attribute of a thing whereby a person, 
though not actually in possession of it, may acquire the same by legal process”. 
(Book II, Chapter 3, paragraph 1). At paragraph 11 in the same chapter, GROTIUS 
draws “the distinction between full ownership (dominium) plenum) and qualified 
ownership (dominium quasi aut minus plenum)” In Chapter 33 he states “privi-
leges then whereby ownership is diminished are either praedial or non-praedial”. 
Praedial privileges are servitudes and non-praedial are usufructs. A usufruct is 
property, that is to say, it is a form of qualified ownership, and in Chapter 40 he 
divides hereditary usufructs into “emphyteusis or quit-rent tenure, and feudal ten-
ures”. In my view, the rights and obligations of the holders of Licence 18 also had 
“the general complexion” of emphyteusis—they had a qualified ownership and 
they had what an English lawyer would call an interest in land—something resem-
bling a fee farm grant. 

As I have said, Licence 18 remained subject to its own conditions and those of 
the Regulations of 1792 until 1900 when all but articles 6, 7, 10 and 11 of the 
Regulations were repealed and the Ordinance of 1887 applied. This Ordinance was 
repealed and replaced by the Ordinance, Cap. 175 in 1903, and the remaining arti-
cles of the Regulations of 1792 were revoked. The application of the Crown Lands 
Ordinance, Cap. 175, had the effect of making the Licence subject to certain provi-
sions of that Ordinance and, above all, subject to s. 14 which gives the Governor 
power of revocation for a breach of a stipulation or of a regulation. 
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The application of this Ordinance, therefore, further restricted the rights of owner-
ship which the Licence conferred. But Roman-Dutch Law was still in force and the 
holders of the Licence still had a right sui generis which resembled emphyteusis 
and which might fairly be described in terms of English law not as a mere contrac-
tual right but as an interest in land. 

However, in 1917, the common law of England applicable to personalty was 
substituted for the Roman-Dutch Law; this radical change was made by the Civil 
Law of British Guiana Ordinance (Cap. 2 of the LAWS OF BRITISH GUIANA). Sec-
tion 2 (3) of that Ordinance provided:— 

“Nothing in this Ordinance contained shall be held to deprive any person 
of any right of ownership, or other right, title or interest in any property, mov-
able or immovable, or of any other right acquired before the date aforesaid 
(i.e. 1st January, 1917) . .”. 

There is a proviso to s. 3 (D) that, despite the application of the common law of 
England relating to personality, “immovable property may be held as heretofore in 
full ownership which shall be the only ownership of immovable property recog-
nised by the common law...”. A further proviso states:— 

“The law and practice relating to conventional mortgages or hypothecs of 
movable or immovable property, and to easements. profits a prendre, or real 
servitudes, and the right of opposition in the case of both transports and mort-
gages, shall be the law and practice now administered in those matters by the 
Supreme Court”. 

Under this Ordinance the only ownership in immovable property is full ownership. 
All other rights in land presumably became contractual. I have experienced in Cy-
prus the great difficulties that arise when leases are treated as giving rise purely to 
contractual rights and obligations and giving no interest in land or rights in rem. It 
is not surprising to find the Landlord and Tenant Ordinance (Cap. 185) apparently 
enacted in 1947. Section 4 provides as follows:— 

“4. (1) It is hereby declared that the tenancies defined in section 3 of this 
Ordinance comprise, and have always since the 1st January, 1917, comprised, 
the relationships between landlord and tenant in this Colony and that every 
such tenancy, as the case may be, had and, subject to the provisions of this 
Ordinance, shall continue to have in this Colony such and the same qualities 
and incidents as it has by the common law of England. 

(2) It is further declared that the common law of England relating to the 
said respective tenancies has, since the 1st January, 1917, applied in this Col-
ony, and subject to the provisions of this Ordinance, shall continue to apply to 
and to govern the said tenancies”. 

How far did the Ordinances of 1917 and 1947 (Cap. 2 and Cap. 185) affect the 
restricted right of ownership which the plaintiffs-respondents enjoyed by virtue of 
Licence 18 when it was regulated by Roman-Dutch Law? I consider that s. 2 (3) of 
Cap. 2 saved the rights which the plaintiffs-respondents had acquired before that 
Ordinance was passed, but these rights do not amount to the absolute ownership 
for which the plaintiffs-respondents claim a declaration. The more apt words for 
them 
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to have used in their claim would have been “full ownership”—whether they claim 
under Roman-Dutch Law or under proviso (a) to s. 3 (D) of Cap. 2. The English 
expression is now “fee simple absolute in possession” but that is quite inapplicable 
to the present case. The right which the plaintiffs-respondents have under Licence 
18 is a restricted ownership, a right that is not merely contractual but constitutes an 
interest in land which is sui generis. It cannot be given a legal label like “lease”, 
but it can be described; it is an interest in land terminable for cause only; it is sub-
ject to the conditions contained in Licence 18 (save any such condition as has been 
waived by the Crown) and to such of the provisions of Cap. 175 and the Regula-
tions made thereunder as, on a proper construction of that Ordinance, are applica-
ble to Licence 18. 

I now come to what I have described as the second main issue in this case. 
Since, in my view, the Governor has power under s. 14 of Cap. 175 to revoke Li-
cence 18 for breach of a condition, the question I shall now consider is whether, in 
the events that happened, the Governor validly exercised his power under s. 14. 

The only breach of condition relied on by the Crown is that whereas rent was 
due in advance on the 1st April, 1956, it was not tendered until the 21st June. As 
this was the pretext upon which the Crown has forfeited Licence 18 without com-
pensation, I think I should refer briefly to the merits of this case. The facts as to the 
payment of “acre rent” as it is called are as follows: article 6 of the Dutch Regula-
tions of 1792 provides that two stivers (3.2 cents) should be paid for the back lands 
and that is, in fact, the rent for the second depth stipulated in Licence 18. The rent 
was obviously an extremely low one in order to encourage the cultivation of land 
in the Colony and it is significant that article 6 does not speak of forfeiture for 
nonpayment but merely provides that if the rent is not paid, double rent will be due 
and the land will be liable to summary execution. 

In 1878 a Committee was appointed by the Governor to report on the claims 
for arrears of acre-money due in respect of grants of occupancy of Crown lands. 
As a result of this report, resolutions were passed by the Governor on the 20th 
January, 1879, wherein it was resolved that where rent was in arrears for lands 
occupied under grants of occupancy, the Crown should resume possession in some 
cases in six months and in other cases in twelve months. On the 5th December, 
1855, in a public notice, the Governor directed that licences of occupancy should 
be revoked at the expiration of three months from the date of the notice pursuant to 
the resolutions of 1879, unless just cause could be shown to the contrary. The 
nominal amount of the rent payable under the first condition in Licence 18 and the 
subsequent action of Government in relation to the collection of rents indicate that 
the primary object was to ensure the recognition of the Crown’s ultimate title and 
(what was of perhaps more practical importance in a large territory with primitive 
communications) that the Crown should terminate private rights in abandoned 
lands. Whether or not the condition as to payment of rent was technically a condi-
tion defeasant, I have little doubt as to how the parties viewed the matter in the 
1880’s, namely, that neglect to pay arrears of rent after warning released the 
Crown from its warranty and enabled the Licence to be revoked for cause. 

Since 1919, licences to occupy Crown lands have been made in the form set 
out at p. 94 et seq. of the record. The eleventh condition of this 



 144
A.-G. v. McDOOM 

Licence provides that where the payment of rent by the licensee is in default, the 
licensee should be given a warning by the Commissioner of Lands to pay the ar-
rears within three months and, failing that, the lands may be forfeited. 

Obviously, it has never been the practice or intention of Government to re-
voke licences without giving the holders an opportunity to pay arrears of rent. 

The rent due on Licence 18 for the 1st of April, 1949, 1950, 1951, 1952 and 
1953 and interest was paid in arrears on the 2nd July, 1954. The rent due on the 1st 
April, 1954, and 1955, was paid in arrears by the plaintiffs-respondents on the 21st 
July, 1955, so that when Licence 18 was revoked on the 19th May, 1956, the rent 
of $27.92 was only in arrears from the preceding 1st of April. The plaintiffs-
respondents, on the 10th September, 1955, wrote to the Commissioner of Lands 
asking for permission to sub-divide and transfer part of the land occupied under 
Licence 18. No reply whatever was received from the Commissioner of Lands 
until his letter of the 28th May, enclosing the Governor’s instrument of revocation. 
The plaintiffs-respondents tendered the rent on 21st June, but this was refused. 

In opening this appeal, the Solicitor-General addressed us on the merits of the 
case. He submitted that this was a flagrant case of speculation in Crown lands. 
This submission is not supported by the facts. There is no evidence that the estate 
was purchased in order to sub-divide and sell the back lands at a profit. It was only 
when the heirs of the purchaser needed money to run the estate that they decided to 
sell off a part of it which was already let to tenants. If the Crown (as has been con-
tended here) has the power to terminate Licence 18 at pleasure and considered that 
the public interest so required, why was this procedure not adopted? Can it be that 
the Crown’s advisers held the same view as I do, namely, that the Licence was not 
terminable except for cause? What could be less dignified or more calculated to 
shake confidence in the good faith of Government than the confiscation of prop-
erty without warning and without compensation on a pretext of $27.00 rent due on 
750 acres of land and only seven weeks in arrears? And when the plaintiffs-
respondents come to court for relief, the Crown contends that its privileged posi-
tion enables it to re-enter without previous demand for payment of the arrears and 
debars the plaintiffs-respondents from relief against forfeiture. 

The Crown made no demand for rent before revoking the Licence, and the 
plaintiffs-respondents contend that there can be no valid revocation for default of 
rent without a formal demand. The rule is expressed thus in Hill v. Kempshall, 7 
C.B. 975; 137 E.R. 386:— 

“Where land is demised subject to a condition for re-entry on default in pay-
ment of rent, the right to re-entry does not accrue until the rent has been duly 
demanded”, 

and this is so even where the stipulation is strictly a condition and not a covenant. 
Molineux v. Molineux, Cro. Jac. 143; 79 E.R. 126. 

For the Crown it is contended that the rule about formal demand does not ap-
ply in this case for two reasons: first, because it does not apply to the Crown (Bor-
oughe’s case (1596), 4 Co. Rep. 72 (b); 76 E.R. 1043) and secondly, because Li-
cence 18 is not a lease. 
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The reason given in Boroughe’s case is that “it is against the dignity of the 
Queen to attend upon her subject”. I do not think that the monarchy today has need 
of this bolster to support the royal dignity; indeed, it ill befits the advisers of the 
Crown to talk of the royal dignity, when they are responsible for the Sovereign’s 
appearance in the present case. I have read the observations of LEWIS, J., on Bor-
oughe’s case. I entirely agree that even if that case is still good law, it is not appli-
cable to the circumstances of the present case. 

I accept the Solicitor-General’s submission that Licence 18 is not a lease for it 
is not for a term of years. But, for the reasons I have already given, Licence 18 
conferred on the holders before the enactment of Cap. 2 in 1917 certain rights of 
restricted ownership which are not merely contractual but constitute rights in rem, 
or as an English lawyer would put it, an interest in land. Subsection (3) of s. 2 of 
Cap. 2 provides:— 

“Where in any matter whatsoever any right is founded upon a rule or cus-
tom of Roman-Dutch law or procedure for which there is no equivalent in the 
English common law . . . effect may be given to the Roman-Dutch rule or pro-
cedure to the extent the Supreme Court deems advisable in the interests of eq-
uity, if that Court is so advised”. 

I would make two observations on this statutory provision: first, the court 
must try and find an equivalent in English common law to the rule of Roman-
Dutch law and, secondly, the word “equity” I take it, is used, not in the technical 
sense meaning the doctrines of equity evolved by English courts of equity, but 
meaning justice and fair dealing in its wider sense. 

The rights and obligations acquired and undertaken or imposed on the holders 
of Licence 18 were, in my view, founded on powers which the Governor derived 
from his Letters Patent and from the Dutch Regulations of 1792 and the saving 
regulation 6 of the Regulations of 1835; my finding that Licence 18 conferred a 
restricted right of ownership is founded on the concepts of Roman-Dutch Law 
which was in force when Licence 18 was issued; on the other hand, the power of 
revocation purports to be exercised under s. 14 of Cap. 175 which, no doubt, has as 
its background the concepts of English law. 

Before any statutory power of revocation was conferred, the Crown, I think, 
had the power to revoke or forfeit the Licence for cause, including for non-
payment of rent. Section 14 of Cap. 175 merely makes statutory a power that al-
ready existed. In this context the power of revocation and the power of forfeiture 
are indistinguishable. In fact, the cross-heading in Cap. 175 which precedes s. 14 
reads: “Forfeiture and determination of grant, licence or permission”. It follows, 
therefore, that the law relating to re-entry after a forfeiture should apply. 

The rights acquired under Licence 18 were “sui generis”, but I have little 
doubt that proceedings to forfeit those rights under Roman-Dutch Law would have 
followed the procedure for forfeiture of an “emphyteusis” which was the nearest 
equivalent in Roman-Dutch Law. GROTIUS in Book II, chapter 40, paragraph 19, 
states that quit-rent tenure is lost by non-payment of the yearly rent. But he says 
“if payment is made shortly afterwards, or if the party in default excuses himself 
on the ground of 
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ignorance, the purging of the default is readily granted and the holder is released 
from forfeiture upon actual tender of the money”. In VAN LEEUWEN’S COMMEN-
TARIES ON ROMAN-DUTCH LAW (translation by Kotze, London, 1881) Volume 1, 
chapter 10, paragraph 1, it is stated:— 

“Not only is the owner unable to eject the emphyteuta (i.e. the holder of the 
emphyteusis) without the previous sanction of the judge, but even in condi-
tions with penalties attached no judgment would be given to that extent; and 
consequently the matter is mostly rectified by agreement, and sometimes by 
sentence, for a year’s rent or payment for a double default”. 

In other words, the matter is settled, not by forfeiture, but by the payment of the 
arrears with or without a penalty; and if Roman-Dutch procedure were applied in 
the present case, the Crown would have instituted proceedings in Court before re-
entry, and if the rent was tendered, the holders of the Licence would be relieved 
from the forfeiture. 

On the other hand, if one looks for an equivalent in the English common law 
to “erfpacht” or “emphyteusis”, LEE’S INTRODUCTION TO ROMAN-DUTCH LAW, in 
the passage already cited states that erfpacht “in many respects approached to so-
cage tenure, though it exhibited also analogies with copyhold and leasehold”. 

Should, as the Solicitor-General contends, the rule in Hill v. Kemp-shall be 
confined to breach of a condition in a lease? I think not. A freehold estate, if 
granted upon a condition, can be forfeited for breach. It is put thus in 27 HALS-
BURY’S LAWS, 2nd Edition, p. 643:— 

“If the event contemplated by the condition happens, the grantor can re-enter 
and determine the estate, either by virtue of the condition merely, if it is suita-
bly expressed, or otherwise by virtue of an express proviso for re-entry”. 

The basis of the decision in Hill v. Kempshall is of general application. Counsel 
for Hill put it thus: “the tenant should have an opportunity of tendering the rent”. 

In fact, before Hill v. Kempshall was decided, the principle was affirmed in 
Molineux v. Molineux, Cro. Jac. 145; 79 E.R. 126, where the unpaid rent was not 
due on a lease but charged on the fee. There it was held that “where an estate is 
upon condition to be void for non-payment of rent, the condition will not be bro-
ken if the rent is not demanded”. In Molineux’s case, the rent was not payable by a 
lessee. Sir Edward Molineux by will had charged rent in favour of a younger son 
upon lands held in fee. Sir Edward’s heirs and his executors failed to pay the rent, 
but it was held that the younger son could not succeed in ejectment without first 
having demanded the rent from the heirs and executors. 

Whatever one considers to be the equivalent in English law of the law upon 
which the rights conferred by Licence 18 are founded, both on principle and as a 
matter of simple justice, the rule in Hill v. Kempshall should be applied. The con-
dition as to payment of rent has not been broken because the rent has not been de-
manded. I therefore consider the revocation invalid. 

The learned trial judge, in the present case, refused to make any of the decla-
rations claimed by the plaintiffs-respondents but granted relief against forfeiture. 



 147
A.-G. v. McDOOM 

The equitable jurisdiction to relieve against forfeiture for nonpayment of rent 
is discussed in 14 HALSBURY’S LAWS, 3rd Edition, at p. 622, paragraph 1150, 
where it is stated:— 

“The relief (at common law) was confined to forfeiture for nonpayment of 
rent. The relief in this case was justified on the ground that the right of re-
entry was to be regarded simply as security for the rent and it was granted on 
payment of the arrears of rent and costs”. 

In other words, equity exercised its jurisdiction for forfeiture for nonpayment of 
rent for the same reason that it relieved against penalties. At p. 620, paragraph 
1147, it is stated:— 

“Equity relieves against penalties when the intention of the penalty is to se-
cure the payment of a sum of money or the attainment of some other object, 
and when the event upon which the penalty is made payable can be adequately 
compensated by payment of interest or otherwise”. 

Since the ground upon which this relief is granted does not depend on any incident 
of leasehold tenure, I think the jurisdiction to grant relief must extend to forfeiture 
for non-payment of rent for land of any tenure. Just as the rule that there is no 
breach of the condition to pay rent unless the rent has been demanded is applicable 
to Licence 18, so I think the jurisdiction to relieve against forfeiture cannot be de-
nied merely on the ground that Licence 18 is not a lease. 

The Solicitor-General has relied on the following passage from STORY’S 
COMMENTARIES ON EQUITY JURISPRUDENCE, 3rd edition, p. 556, paragraph 
1326:— 

“Where any penalty or forfeiture is imposed by statute upon the doing or 
omission of a certain act, the courts of equity will not interfere to mitigate the 
penalty or forfeiture, if incurred, for it would be in contravention of the direct 
expression of the legislative will”. 

The principle is, I think not dissimilar to the rule that a tenant is not entitled to 
relief against forfeiture caused by denial of the landlord’s title because in such a 
case the forfeiture arises by operation of law and not under any proviso or stipula-
tion in the lease. Warner v. Sampson, No. 2, [1958] 1 All E.R. 314. 

Peachey v. Duke of Somerset, 1 Str. 447, is also an example of forfeiture aris-
ing by operation of law: relief was refused where forfeiture of a copyhold estate 
had been incurred by making a lease without licence of the lord. The Lord Chan-
cellor in that case, at page 452, said:— 

“So tenant by copy taking upon him to make a greater estate than by law he 
may, and contrary to the nature of his estate, does by that determine his estate: 
the law has made it so. . .”. 

The case most in point is that of The Attorney General of Victoria v. Etter-
shank (1874-75), 6 P.C. App. Cas. 354. The issue is clearly stated at p. 370 of the 
judgment of the Privy Council:— 

“The argument for the Crown was that, in giving relief, the court pro-
ceeds on the presumption that the condition of forfeiture 
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is intended merely as security for payment of the rent; and it was said that this 
presumption cannot be made in the case of conditions imposed by a statute. 
This would be so, where a statute, either expressly or by necessary implica-
tion, annexes a condition to an estate, making it determinable on non-payment 
of rent, without more. But that is not the present case. What the Act of 1862 
authorizes and prescribes in the case of a selector, is that he shall receive ‘a 
lease’, and by s. 22 such lease is to contain ‘the usual covenant for payment of 
rent, and a condition for re-entry on nonpayment thereof. When, therefore, the 
statute authorizes a lease with these usual and well understood provisions, it is 
reasonable to suppose that the Legislature intended that it should operate as a 
contract of the like nature made between private persons. The statute does not 
direct that the lease should contain a condition making the lease void on non-
payment; and there is nothing to indicate that it meant the condition of re-
entry to have a more stringent effect, or to be regarded otherwise than the like 
condition in ordinary leases”. 

The judgment then referred to the cases of Keating v. Sparrow, 1 B. & B. Ir. Ch. 
Rep. 367, and In re Bain, L.R. 18 Eq. 389. 

In the present case, s. 14 of Cap. 175 does not direct Licencee 18 be void for 
non-payment of rent, but it gives the Governor power to revoke for a breach of 
such condition. Section 18 of the Act of 1887 provided that upon a breach of con-
dition “the grant or licence shall thereupon determine”, but this stringent provision 
was repealed and s. 14 of Cap. 175 substituted. I may add that were the provisions 
of s. 18 of the Act of 1887 not contained in a statute but the result of agreement 
inter partes, the court would still have jurisdiction to grant relief. Talbot v. Blindell 
and Others, [1908] 2 K.B. 114. It is not a question of whether the Act of 1887 was 
more stringent than Cap. 175; the true question is whether the courts are precluded 
from granting equitable relief because the power against whose exercise relief is 
sought is in its nature statutory, or whether, on the contrary, the statutory provision 
is intended by the Legislature to have the effect of a power conferred by agree-
ment between the parties. 

As so much else in this case, I find this a difficult point to decide. Are the 
provisions of s. 14 intended to have a more stringent effect than a like condition in 
ordinary leases? On the whole. I incline to the view that s. 14 confers a power on 
the Governor and that the court cannot grant relief against the exercise of that 
power. This conclusion is analogous to the statement in 25 HALSBURY’S LAWS, 
2nd edition, p. 579, note (E): “Equity will aid the defective execution of any power 
. . . except powers created by statute”. So, I think, equity should not relieve against 
the exercise of a statutory power. 

Before leaving this point it is, I think, worthwhile to draw attention to s. 83 of 
the Crown Lands Ordinance, 1915, of Kenya where the procedure in forfeiture is 
so much more reasonable, and less arbitrary. The section is set out in the case to 
which I have already referred: Bashir v. The Commissioner for Lands (1959), 3 
W.L.R. 996. 

The Solicitor-General opposed the grant of relief against forfeiture on another 
ground which I think is also one of substance. At common law, if there had been a 
re-entry as a result of forfeiture, then a re-grant was necessary. Section 11 of the 
Landlord and Tenant Ordinance (Cap. 
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185) provides that where the court relieves against forfeiture for nonpayment of 
rent, the lessee shall hold the tenement according to the terms of the lease and 
without the necessity of any new lease. Now a. 11 of Cap. 185 only applies to 
leases and Licence 18 is not a lease. Hence, if the court were to grant relief against 
forfeiture in this case, it could only do so effectively if it could require the Gover-
nor to issue a new title in the old terms to the holders of Licence 18. However, s. 
10 of the Crown Lands Ordinance (Cap. 175) provides as follows:— 

“In no case whatsoever shall it be compulsory on the Governor to grant, 
sell or dispose of any portion of the Crown lands or forests of the Colony, or 
to issue any licence or permission under this Ordinance”. 

Since equity does not act in vain, I do not think that the court in this case should 
grant the plaintiffs-respondents relief by relieving against the forfeiture. 

The court permitted the Solicitor-General to argue one point which was not 
taken in the court below, that is to say, that if Licence 18 is a lease, then the lease 
is forfeited because the lessees have impugned the title of their landlord by asking 
in their statement of claim for a declaration that “by virtue of the said Licence”, 
the plaintiffs-respondents are the “absolute owners of the said second and extra 
depths”. The origin of this doctrine of the common law relating to forfeiture where 
a tenant impugns title of the landlord was discussed by Lord DENNING in Warner 
v. Sampson, [1959] 1 All E.R. 120. At p. 123 he states:— 

“If the tenant did anything tending to impair the title of his lord to the 
lands, it was a breach of his oath of fealty and gave rise to a forfeiture”. 
The Crown, in this case, has never alleged that the relation between the Crown 

and the plaintiffs-respondents was one of landlord and tenant; on the contrary, the 
Solicitor-General submits that Licence 18 is a contractual licence revocable at will. 
Counsel for the plaintiffs-respondents, on the other hand, as I understand his ar-
gument, submits that Licence 18 confers rights which amount to an emphyteusis in 
Roman-Dutch Law. Neither party, therefore, is alleging the sort of tenure under 
English law which would amount to a breach of fealty. I am unable to see how this 
ground of forfeiture can arise in the present case. 

This appeal has involved much research and elaborate argument. Counsel on 
both sides deserve the grateful thanks of the court for the great assistance we have 
received. 

For the reasons I have given, the order for relief against forfeiture given by the 
court below should, I think, be set aside, but the order as to costs is affirmed. The 
first declaration claimed by the plaintiffs-respondents in their statement of claim 
and in their notice to vary the judgment of the court below should be refused but 
the plaintiffs-respondents are entitled to the following declarations:— 

(a) that the respondents had not at any time failed to fulfil any condition of 
the licence created by the grant of 1st April, 1881; 

(b) that the instrument of revocation dated the 19th May, 1956, purporting 
to revoke the said licence, was ineffective for that purpose. 

The plaintiffs-respondents are entitled to the costs of the appeal. 
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LEWIS, J.: The respondents are proprietors of Plantation Blankenburg situate 
on the sea coast west of the Demerara River having purchased the same, together 
with the right title and interest in the second and extra depths thereto from one 
James Ramdeholl. This plantation consists of a first depth of approximately 500 
acres, while the second and extra depths contain 748.75 acres. The original grant in 
respect of the first depth cannot be traced, but it was some time before 1774, for 
the first known transport of the plantation, between two private individuals, is 
dated 19th January, 1774. The respondents’ title to the first depth is transport No. 
587 dated 4th June, 1953. The second and extra depths are held under a licence 
from the Crown dated 1st April, 1881, and is in the following terms:— 

“LICENCE is hereby granted to the Proprietors of Plantation BLANKEN-
BURG, situate on the Sea Coast West of the River Demerara, in the County of 
Demerara and Colony of British Guiana, to occupy and improve, during Her 
Majesty’s pleasure as Second and Extra Depths to Plantation Blankenburg 
aforesaid, certain tracts of Land, the property of the Crown, situate, lying and 
being on the said Sea Coast West of the River Demerara, in the County of 
Demerara and Colony of British Guiana, described in a Diagram by the Assis-
tant Crown Surveyor, William Chalmers, dated the 19th day of February, 
1881, hereunto annexed (and duplicate of which Diagram is deposited in the 
Office of the Crown Lands Department of the Colony together with the Dupli-
cate of this Licence): commencing at the back extremity of the First Depth of 
the said Plantation Blankenburg and extending aback within the prolongation 
of its respective sidelines; firstly, Seven Hundred and Fifty (750) Roods to the 
back extremity of the Second Depth of the said Plantation Blankenburg and 
containing Four Hundred and Ninety-eight and Seventy-five one Hundredth 
(498.75) acres of Crown land, and thence aback an Extra Depth of One Hun-
dred and Eighty-five (185) Roods, and containing Two Hundred and Fifty 
(250) Acres of Crown land, the said Second and Extra Depths having an ag-
gregate area of Seven Hundred and Forty-Eight and Seventy-five One Hun-
dredth (748.75) Acres—Bounded on the North by the back extremity of the 
First Depth of the said Plantation Blankenburg; on the East by the Company’s 
Path between Plantation Blankenburg and La Jalousie, on the South by Crown 
Land and on the west by the Sideline between Plantations Den Amstel and 
Blankenburg. 

TO HAVE AND TO HOLD the said tracts of Crown Land, with all their ap-
purtenances to them the said Proprietors of Plantation Blankenburg, their 
Heirs and Assigns, during Her Majesty’s Pleasure, only, and subject to the fol-
lowing conditions, viz:— 

I.  That the occupants of the said tracts of Crown Land do pay in advance 
to Her Majesty’s Receiver General of this Colony on the First day of 
April, in every successive year during the continuance of this Licence 
the sum of Two Stivers (=$0:03.2 cents) for each and every Acre of 
Crown Land comprised in the said Tract of 498.75 Acres of Second 
Depth, amounting to the sum of Fifteen Dollars and Ninety-Six Cents 
($15.96) per annum; and also Three Stivers (=$0:04.8 cents) for each 
and every Acre of Crown Land comprised in the said Tract of 



 151
A.-G. v. MCDOOM 

Extra Depth, amounting to the sum of Twelve Dollars ($12.00) per an-
num; or in all for the Second and Extra Depths a yearly rental or acre-
age of Twenty Seven Dollars and Ninety-Six Cents ($27.96). 

II.  That the said occupants do cultivate the said Tracts as Second and Ex-
tra Depths for the said Plantation Blankenburg and do not alienate or 
transfer the same without a special permission in writing from His Ex-
cellency the Governor of the Colony for the time being under Penalty 
of Forfeiture of this Licence. 

III.  That the said tracts of Land shall be subject to all the Laws and Regula-
tions respecting Roads and Bridges in Force in this Colony, or that, 
hereafter, may be enacted, in like manner as the Lands heretofore 
granted. 

AND ON COMPLIANCE WITH the foregoing terms and on performance of the 
conditions hereinbefore expressed, I do hereby WARRANT AND ASSURE to the 
said Proprietors of “Blankenburg” their Heirs and Assigns, the full occupancy 
and possession of the said Tracts of Crown Land, during Her Majesty’s Pleas-
ure.” 

It is to be noted that the Licence was granted to the proprietors of Plantation 
Blankenburg, so that although the plantation was the subject of numerous trans-
ports since 1881, no assignment of the Licence was necessary. The rights of the 
proprietors of Blankenburg Estate in the Licence became vested in the respondents 
in their personal names by virtue of a transfer endorsed thereon by the Commis-
sioner of Lands and Mines dated 1st February, 1955, in the following terms:— 

“The whole right, title and interest of James Edwin Rampersaud Ramdeholl in 
and to this Licence is transferred to Sultan Ali McDoom, Mohamed Ahamad 
Allie McDoom, Sulaiman McDoom, Ebrahim McDoom as from the 19.1.55 
D.L.M. File No. 117/53/54.” 

At the time of this transfer one year’s rent due 1st April, 1954, was in arrear; 
this, with the rent due 1st April, 1955, was paid on the 21st July, 1955. Between 
March and September, 1955, the plaintiffs were negotiating with the Commis-
sioner of Lands and Mines for permission to subdivide the lands comprised in the 
Licence and to sell portions thereof to a number of their tenants, and on 10th Sep-
tember, 1955, they sent to the Commissioner a copy of the agreement for sale 
which they were making with the prospective purchasers, and formally applied for 
permission to subdivide. No reply to this letter was received. 

By a formal instrument of revocation dated 19th May, 1956, the Governor of 
British Guiana revoked the licence on the ground that “the conditions of the said 
licence are not being fulfilled”. This was amplified by a letter from the Commis-
sioner of Lands and Mines dated 19th June, 1956, to the respondents’ solicitors 
stating that conditions 1 and 2 of the Licence were not being fulfilled in that the 
rent payable in advance on 1st April, 1956, had not been paid, and that arrange-
ments had been made for the cultivation of the lands included in the Licence which 
precluded them from being cultivated as second and extra depths for Plantation 
Blankenburg. At the trial of the action, however, the second ground was aban-
doned and the validity of the revocation was supported only on the ground of non-
payment of the rent. 
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On 21st June, 1956, the respondents tendered the rent due, but this was re-
fused. In August, 1956, the Crown resumed possession of the second and extra 
depths, and the respondents, after unsuccessful attempts to persuade the Crown to 
cancel the revocation brought their action in December, 1956, claiming 

(1) a declaration that they are and were at all material times by virtue of the 
said Licence the absolute owner of the said second and extra depths; 

(2) a declaration that they were not at any material time in breach of any 
condition of the said Licence, or, alternatively, that any such breach 
was waived or cannot now be relied upon by reason of an estoppel; 

(3) a declaration that the said document dated the 19th day of May, 1956, 
purporting to revoke the said Licence was ineffective for that purpose; 

(4) alternatively, relief against forfeiture of the said Licence. 

The case came up for trial on statements of admitted facts and PHILLIPS, J., after 
hearing argument, held that the grant, though in the form of a licence, was not in 
any great degree distinguishable from a demise. He said: 

“In its legal incidents it appeared to resemble more nearly a lease for a 
year than a mere licence to use the land. If the conditions of the licence were 
fulfilled, the licence may to all intents and purposes be a perpetual licence. 
(See Cheu Leen Evan Wong v. Attorney General, 1945 L.R.B.G. 45). This li-
cence being analogous to a lease, it would seem that a court of equity would 
grant relief for non-payment of rent.” 

He further held that this was a case of undue hardship resulting from the exercise 
by the Governor of his statutory power to revoke the Licence for non-fulfilment of 
condition, and that in the circumstances the court ought to grant relief. He accord-
ingly ordered that upon payment of all rent due up to date of judgment together 
with five per cent interest, relief would be granted against the forfeiture of the li-
cence. He declined to make the declarations prayed for in the first, second and 
third paragraphs of the plaintiffs’ claim. 

Against this judgment the present appeal and cross-appeal have been brought. 
In these circumstances the issues were at large before this court, and it is conven-
ient at this stage to state them briefly, as follows:— 

1. What was the true nature and effect of the Licence of Occupancy? 

2. Was the licence caught by the provisions of the Crown Lands Ordinance, 
Chapter 175? 

3. Was the condition for payment of rent a condition non-fulfilment of 
which would entitle the Governor to exercise his statutory power under 
section 14 of the Crown Lands Ordinance, Chapter 175, to revoke the Li-
cence? 
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4. If yes, did non-payment of the rent due on 1st April, 1956, constitute a 
breach of that condition? 

5. If there was such a breach and a valid revocation of the Licence, could 
the court grant relief? 
In the course of their very able arguments on the question of the nature of 

the Licence of Occupancy counsel on both sides drew the attention of the 
court to a number of Ordinances and Regulations, commencing with the Reso-
lution of the West India Company dated 15th April, 1773, containing Regula-
tions relating to the grant of lands, and the Order and Regulations of their late 
High Mightinesses the States of Holland dated 24th July, 1792, relative to the 
second and extra depths of plantations, as well as to various reports on land ti-
tles, in British Guiana, and by consent a further statement of admitted facts 
was filed. There was also much discussion as to whether the Licence created 
rights akin to the emphyteutic lease of the Roman-Dutch law, the law in force 
at the date of its issue. The Regulations of 1792 laid down in effect that a per-
son who received a grant of lands under those regulations would first be given 
possession of one half of the land, and, when he had cultivated two-thirds of 
this portion, would then be given possession of the other half as a second 
depth, so that the second depth would be held on the same tenure as the first. 
They contained no provision for the grant of extra depths, though it seems that 
these came to be granted later. The argument which counsel for the respondent 
sought to establish from this, namely, that grants under these Regulations had 
matured from emphyteusis into full ownership, so that the grant of the second 
and extra depths under the Licence of 1881 entitled his clients to hold the land 
on a tenure similar to that under which they now hold the first depth—in full 
ownership—fell to the ground when it was discovered, during the course of 
the hearing, that the grant of the first depth was prior to the 1792 Regulations. 
As this original grant cannot be traced, and as there is nothing in the Licence 
of 1881 to indicate its nature, no argument can be validly founded upon its 
terms. 
In BURGE’S COMMENTARIES ON FOREIGN AND COLONIAL LAWS (1914), Vol. 

IV, Part I, p. 374, the learned contributor of the section on British Guiana says of 
emphyteusis: 

“There is no quit-rent tenure in British Guiana, though it could be created in 
respect of future grants of Crown lands.” 

He cites the South African cases of DeVilliers v. Cape Divisional Council, (1875) 
Buch. 50, on appeal [1877] 2 A.C. 567, and Webb v. Giddy, [1878] 3 A.C. 908, as 
authorities for this statement. In the former case it was held that the perpetual quit-
rent tenure under which lands in the Cape of Good Hope were held was the 
equivalent of erfpacht or the emphyteusis of Roman-Dutch law, but held under the 
terms of Sir John Cradock’s Proclamation of 1813. In the latter case it was held 
that the grant of certain lands in the Orange Free State, notwithstanding its form, 
had not and was not intended to have the limited operation of a grant in em-
phyteusis, but gave the full ownership of the land to the grantee. A study of the 
special conditions and obligations to which grants made under the 1792 Regula-
tions were subject leads me to the conclusion that these grants were not the equiva-
lent of erfpacht, though in some respects they resembled it. It appears from the 
Report on Land Titles of 1892 
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that in some cases these grants, though not originally considered to have conveyed 
the full ownership, had in course of time matured into full ownership, and were 
being transported from one person to another without any reservation of the rights 
of the Crown. (See p. 467 of the record.) 

Whatever may have been the nature of the tenure created by these early 
grants, I am of opinion that the Licence of 1881 was not a grant of emphyteusis or 
erfpacht. The restriction on alienation, the condition that the land is to be subject 
to all the laws and regulations respecting roads and bridges in force, or that hereaf-
ter may be enacted, the limitation of the licence and the warranty of possession to 
“during Her Majesty’s pleasure” all seem to be inconsistent with a grant of em-
phyteusis. One cannot but reflect that if in 1881 it was intended to create such a 
well known form of tenure it would have been perfectly easy to do so in clear and 
unambiguous language. 

Licences to occupy land for the purpose of agriculture, as distinct from wood-
cutting licences, have been issued by the Crown in British Guiana for well over 
one hundred years. In their report dated January 29th, 1855, the Commissioners 
appointed to enquire into the titles to land in Essequibo mention them, with grants, 
as a species of title to land, thus: 

“. . .grants and licences of occupancy issued by the Governor of the Colony on 
behalf of the Sovereign”, 

and say of them that they “are so well known that it is unnecessary for us at any 
length to advert to their nature and description.” We were informed that a consid-
erable percentage of the land under cultivation in Demerara and Essequibo is held 
under such licences. Prior to 1861 they seem to have been issued by virtue of the 
Crown’s prerogative. Ordinance No. 14 of 1861, enacted to make better provision 
for the care and superintendence of the rivers, creeks, Crown lands and forests of 
the Colony, authorised the Governor, in the name and on behalf of Her Majesty, to 
grant and sell lands (s. 15), issue wood cutting licences (s. 17), and issue licences 
of occupancy (s. 19), and prescribed the rental and conditions on which such li-
cences should be issued. This Ordinance was repealed and replaced by Ordinance 
No. 9 of 1873, which is of importance in this case, and which recited that 

“it is expedient to establish a Crown Lands Department for the due record of 
lands alienated, or to be alienated, whether by Grant or Licence of Occupa-
tion;” 

The 1873 Ordinance imposed upon the Crown Surveyor the duty of recording all 
grants and licences issued under it (s. 8), and of forming registers of those issued 
or presumed to have been issued under the Regulations of 1792 (s. 9), and of all 
other grants and licences issued by any Governor under any former Ordinances, or 
Regulations, other than the 1792 Regulations, or otherwise (s.10); but it seems that 
these registers were never made. Section 11 authorised the Governor to grant and 
sell lands subject to certain regulations. Section 13 authorised him to issue licences 
to cut wood in the Crown forests at a prescribed rental and subject to certain regu-
lations. Section 14 was in the same terms as s. 19 of the 1861 Ordinance, as fol-
lows:— 

“It shall be lawful for the Governor to issue, in the name and on the be-
half of Her Majesty, Licences of occupancy of Crown Lands during pleasure, 
or for terms not exceeding twenty-one years, and 
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in tracts not exceeding five hundred acres each, subject to the same regula-
tions as Woodcutting Licences in regard to survey, diagram, paals, notice and 
reports, and upon such further conditions and rental, being not less than the 
rate per acre fixed in respect of a Woodcutting Licence, as to the Governor 
shall seem meet.” 

Section 16 provides that “All woodcutting licences and licences of occupancy shall 
be made, and shall be, subject to” four specified conditions. Section 17 prescribed 
a penalty for “default in any of the aforesaid conditions,” and in the event of a sec-
ond conviction the holder “shall, in addition forfeit his licence”. Section 19 made 
provision for the transfer of the licence with the approval of the Governor, s. 20 for 
its renewal, while s. 21 provided that the interest of a holder of a licence should 
form part of his estate. 

The Ordinance of 1873 was in force at the date of the issue of the Licence in 
1881. Counsel for the respondents submitted however that the Licence was issued, 
not under the power conferred on the Governor by s. 14 of the Ordinance, but by 
virtue of the Crown’s prerogative either in pursuance of the 1792 Regulations or 
otherwise. Section 54 of the Ordinance excepted from its provisions (except those 
relating to the compilation of the registers) “plantations in cultivation, the proprie-
tors whereof may become entitled to second or other depths, under and by virtue of 
the” 1792 Regulations. That section, it was said, applied to the Plantation 
Blankenburg even though it was the subject of an earlier grant. If it did not, never-
theless the fact that the rentals charged and the conditions of the Licence differed 
from those prescribed by the Ordinance provided internal evidence that the Li-
cence was not issued under the Ordinance. On the other hand, the Crown con-
tended that Blankenburg Plantation, having been granted prior to 1774, could not 
be affected by the 1792 Regulations, and that it was most improbable that where 
an Ordinance was in force regulating the disposal of Crown lands and expressly 
authorising their grant upon licences of occupancy that the Governor would have 
issued the Licence by virtue of the Crown’s prerogative. The conditions prescribed 
by s. 16 of the Ordinance, it was urged, were statutory conditions to be implied in 
every Licence, and the Governor had power under s. 14 to insert “further condi-
tions.” 

The question is not free from difficulty. I have, upon consideration, come to 
the conclusion that the proprietors of Plantation Blankenburg were not entitled to 
second or other depths under and by virtue of the 1792 Regulations, and that there-
fore their plantations did not fall within the saving s. 54 of the Ordinance, so that 
the Licence, when issued, was caught by the provisions of the Ordinance relating 
to licences of occupancy. It seems to me that the 1792 Regulations dealt only with 
and were applicable only to grants made after their date. The earliest restriction on 
the extent of a plantation appears to be contained in the 1773 Resolution, which 
fixed a limit of 1,000 acres for a sugar plantation. Regulation 5 of the 1792 Regu-
lations limiting the extent to 500 acres to be granted in two concessions of first and 
second depths clearly could not have a retrospective effect. It is agreed that by 
1774 Plantation Blankenburg was held in freehold and that the provisions of Regu-
lation 6 prescribing a rental of 3 stivers per acre never applied to it. Nor could the 
other conditions, viz: to make and maintain a road for use of the public (reg. 7), to 
build a house and empolder a portion of the lands 
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within two years from the date of the grant on pain of forfeiture (reg. 8), have a 
retrospective effect so as to impose upon the proprietors onerous obligations from 
which they had previously been free. 

Some assistance as to the circumstances under which the Licence of 1881 was 
granted may be gained from a consideration of the Reports on land titles of 1855 
and 1892. It is perfectly clear that throughout this period the authorities were anx-
ious to reduce to order the rather chaotic state of land titles. Large tracts of land, 
aback of plantations and otherwise, were held by proprietors without any or with 
only a defective title. The 1855 Report dealt with and made recommendations as to 
lands in Essequibo, but apparently nothing was done. There was equal need for 
action with regard to Demerara. Sections 9 and 10 of the 1873 Ordinance, author-
ising the preparation of records, had not been acted upon. The Crown Surveyor in 
his Report for 1880 (pp. 460-461 of the record) referred to these facts and recom-
mended “that when parties have held undisturbed possession of Crown lands for a 
term of half a century, under some fair pretence of title, that on proof of such un-
disturbed possession being submitted, to the satisfaction of the Government, they 
should obtain licences of occupancy during Her Majesty’s pleasure for the tracts 
so occupied, on payment of a small annual rental, say of two cents per acre”. 
These licences were to be given, not because the occupiers of the lands were enti-
tled under the 1792 Regulations but because of their long possession. The pream-
ble to Ordinance No. 1 of 1889, “An Ordinance to remove doubts as to the acre 
money payable in respect of the back lands of plantations” is also helpful. It recites 
the fact that the 1792 Regulations provide only for first and second depths; that “it 
has been customary for a great number of years for the Government of this Colony 
to charge acre money in respect of the third and extra depths granted to the pro-
prietors of plantations in cultivation at the rate of three stivers per acre”; that by 
the Boerasirie Loan Ordinance, No. 3 of 1885, Crown lands aback of the second 
depth of sugar estates not held by transport, or by letters of decree, or by grants 
from the Crown and bounding with the Boerasirie Canal were to be deemed to 
have been granted on licence of occupancy, during pleasure, to the proprietors of 
such estates under the provisions of s. 14 of the 1873 Ordinance; that the rental 
chargeable under that Ordinance and under the 1887 Ordinance was thirty cents 
per acre; that by the East Demerara Water Supply Ordinance. No. 15 of 1886, 
Crown lands aback of or occupied with sugar estates and not held as aforesaid 
were to be deemed to be similarly held: “Provided that the acre money payable in 
respect of the land so held shall be at the same rate as is from time to time payable 
in respect of land forming part of the second depth of a plantation” which said acre 
money (states the preamble) “would be at the rate of two stivers in accordance 
with the said” 1792 Regulations; it then provides that in the interest of uniformity 
the acre money payable in respect of 3rd and extra depths should be at the rate of 
three stivers per acre. I think it is a reasonable deduction from the documents re-
ferred to above that it was the policy of Government at the relevant period that 
where lands had long been occupied by proprietors in conjunction with their plan-
tations, though not by virtue of a grant issued under the 1792 Regulations the title 
to such lands should be brought under the provisions of the 1873 Ordinance either 
by the actual issue of licences of occupancy or by deeming them to be held under 
such licences, and that the custom had grown up of charging rentals of two stivers 
and three stivers, for the second and third depths, respectively. I have little doubt 
that the second and extra depths 
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of Plantation Blankenburg fell into this category, for the diagram annexed to the 
Licence shows that of the 498.75 acres forming the second depth 358.50 acres 
were already under cultivation, and I am of opinion that it was in pursuance of this 
policy that the Licence of 1881 was issued and the lower rentals charged instead of 
the 30 cents per acre prescribed by the Ordinance. 

As to the form and conditions of the Licence it appears from the admissions of 
facts (at p. 66 of the record, paragraph 6) that the form of the Licence of 1881 was 
the usual form of licences of occupancy in respect of second and extra depths of a 
plantation. As the Governor was empowered under both the 1861 and the 1873 
Ordinances to issue licences of occupancy upon “further conditions” in addition to 
the statutory conditions it is not at all surprising that all licences in respect of sec-
ond and extra depths should contain similar conditions, whether the occupiers 
were entitled to the grant under the 1792 Regulations or not. In my opinion the 
Licence of 1881, when issued, was subject to the provisions of the 1873 Ordinance 
relating to licences of occupancy. 

The Ordinance of 1873 was repealed and replaced by that of 1887, which in 
turn was repealed and replaced by the present Ordinance, No. 32 of 1903, now 
Chapter 175, 1953 Revision. That Ordinance, and the regulations made under it, 
contain elaborate provisions relating to sales and grants of land, licences of occu-
pancy and woodcutting licences, and, for the first time, authority is given to the 
Governor to grant leases, and regulations are made with respect to various kinds of 
leases. Under these provisions a licensee may with the consent of the Governor 
transfer his licence, but such transfer may be opposed by a creditor or by a person 
claiming any right title or interest in the licence, and no transfer of a licence is to 
be completed by the Commissioner unless the rent, if any, due for the current year 
has been paid, as required by the conditions attached to such licence (regulations 
12-15). The rights of a licensee may be levied upon and sold, and by regulation 16 
a purchaser on the sale at execution of a holder’s rights under a licence is entitled, 
on payment of a fee, to have a transfer to him recorded, but the Commissioner may 
oppose the levy or sale if rent is in arrears. Regulation 17 gives the holder of a 
licence power to mortgage his “right title and interest” in the land, on a certificate 
from the Commissioner that the licence is in force. 

Looking then, at the terms of the licence itself, and at the relevant legislation, 
as one is bound to do in order to determine its nature and effect, one finds that it 
conferred exclusive possession of the land, and required its cultivation and im-
provement; the respondents could not alienate, subdivide or sublet the land without 
permission, nor could they mortgage without the Crown’s consent. They were 
bound to pay the annual rent and to perform the obligations imposed upon them by 
the licence itself and by statute. On their death their rights in the licence would 
form part of their estate. Their holding was however not for any definite term but 
during Her Majesty’s pleasure only, and subject to the stipulated conditions. It 
seems clear that at any rate in 1903 a licence of occupancy was considered as 
something which conferred an interest less than a lease, but greater than a mere 
woodcutting licence; this is borne out by the provisions of regulation 44 of the 
Crown Lands Regulations, which prescribe that in future licences of occupancy 
should not be issued in cases where it was impracticable for some reason to issue a 
lease, and when issued should in effect be assimilated to leases. In my 
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view this Licence does not fall within any of the categories of proprietory interests 
known either to English law or to Roman-Dutch law. It certainly does not convey 
full ownership, the only kind of ownership known to the law of British Guiana. As 
I have said before, it is not a grant in emphyteusis. It is not a lease, though in some 
respects it resembles one. It confers an interest in the land but is expressed to be 
revocable at Her Majesty’s pleasure. I think it must be regarded as a form of tenure 
sui juris created by the law of British Guiana. 

As it was conceded by the Solicitor-General that the licence was not revoked 
by the signification of Her Majesty’s pleasure, but for alleged non-fulfilment of 
conditions, it is not necessary for me to determine the exact legal import in this 
connection of the phrase “during Her Majesty’s pleasure”. The Ordinance of 1873 
prescribed, as do the existing Crown Lands Regulations, that licences of occu-
pancy might be issued either during Her Majesty’s pleasure or for a term of years. 
It is well settled in relation to tenure of office, that a person appointed to hold of-
fice during Her Majesty’s pleasure has no security of tenure—he may be dis-
missed without cause assigned. I think the same principle must apply where pos-
session is warranted and assured during Her Majesty’s pleasure. It seems to me 
that the fact that the warranty is also subject to compliance with certain conditions 
does not destroy or affect the paramount right of Her Majesty to withdraw her 
warranty at will. As was pointed out by Lord ATKIN in delivering the judgment of 
the Privy Council in Reilly v. The King, [1934] A.C. 176, pp. 179, 180, it is “im-
portant to bear in mind that a power to determine a contract at will is not inconsis-
tent with the existence of a contract until so determined.” The licensee cannot 
complain of hardship, for given a choice between a warranty for a fixed term and 
one during Her Majesty’s pleasure he chose the latter. Thus while the licence 
would normally continue in operation indefinitely unless revoked by the Governor 
for breach of a condition, Her Majesty might nevertheless at any time determine it 
for reasons which she might deem proper, although no breach had occurred. The 
history of these licences shows that, as was to be expected, Her Majesty’s pleasure 
would not be exercised except for grave reasons of state, and that in fact, though 
not in law, the tenure was substantially secure. 

The question next arises whether payment of rent is a condition which if not 
fulfilled defeats the licence and gives the Crown a right of re-entry, or is merely a 
covenant, breach of which would not give the Crown a right to determine the Li-
cence. I am clearly of opinion that it is a condition. In the first place it is so stipu-
lated in the licence itself. The words are “To have and to hold the said tracts of 
Crown Land, with all their appurtenances to them the said proprietors of Planta-
tion Blankenburg, their heirs and assigns, during Her Majesty’s pleasure, only, and 
subject to the following conditions”; and the warranty is: “On compliance with the 
foregoing terms and on performance of the conditions hereinbefore expressed.” I 
call to mind the passage in Co. Litt., sect. 328, 19th ed., where it is said, 

“Also divers words there be which by virtue of themselves make estates 
upon condition, one is the word sub conditions, as if A. infeoff B. of certain 
land, to have and to hold to the said B. and his heirs upon condition that the 
said B. and his heirs do pay or cause to be paid to the aforesaid A. and his 
heirs yearly such a rent, etc. In this case, without any more saying, the feoffee 
hath an estate upon condition,” 
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In MEGARRY AND WADE, THE LAW OF PROPERTY, the learned authors treating 
of covenants and conditions in leases, thus state the law at p. 602: 

“But the tenant’s obligations may be worded as conditions, e.g., if the lease is 
granted ‘upon condition that’ or ‘provided always that’ certain things are done 
or not done. In this case the term created by the lease becomes liable to forfei-
ture if the condition is broken, and it makes no difference that there is no for-
feiture clause, (citing Doe d. Lockwood v. Clarke (1807), 8 East 185). In such 
a case the continuance of the lease has been made conditional upon the tenant 
performing his obligations, and upon breach of one of them the lease becomes 
voidable at the landlord’s option.” 

Secondly, licences of occupancy have been granted by the Crown more or less in 
this form at least from 1826, that is, within thirty years of the cession of Demerara 
and Essequibo, when the country was in an unsettled state, and persons were being 
encouraged to open up and cultivate the land. It was important that the Crown 
should have the right to resume possession in a summary manner if the conditions 
of the grant were not fulfilled. Settlers might leave the land and it might be diffi-
cult or impossible to trace them. It is inconceivable that the Crown should have to 
submit to the non-payment of rent from year to year with no right to re-enter. In 
the Report of the Commissioners of 1855 to which I have referred earlier in this 
judgment the Commissioners express their opinion that on breach of the condition 
to cultivate contained in the original “land-briefs” the grants were liable to forfei-
ture at the pleasure of the Crown. So also, on the 20th January, 1879, the Governor 
and Court of Policy considering the recommendations of a Committee appointed 
by the Governor to report on the claims for overdue acre money for grants of oc-
cupancy of crown lands, resolved that in default of payment of the arrears within a 
stipulated time the Crown should resume possession of the lands. This is important 
as showing that at that period non-payment of rent was regarded as a condition 
breach of which gave to the Crown a right of re-entry, although this was not ex-
pressly stipulated in the licence of occupancy. Moreover, the Ordinance of 1873, 
under which the instant Licence was issued, after setting out in s. 16 the statutory 
conditions to be implied in every licence of occupancy, provided, in s. 17, that a 
second conviction for wilful default in any of the said conditions should entail 
forfeiture of the licence. It is unreasonable to suppose that while forfeiture might 
result from the failure to keep a record of the names and tribes of Indians em-
ployed and of their wages, or from payment of an Indian by spirituous liquor, it 
would not result from non-payment of rent, which, being the symbol of recogni-
tion of the Crown’s title, is indeed the most important condition of all. 

In his instrument of revocation, the Governor purported to act under the 
Crown Lands Ordinance, Cap. 175, s. 14 of which is as follows:— 

“Where any condition of any grant, licence, or permission is not fulfilled, 
or where any regulation is not observed, the grant, licence, or permission may 
be revoked by the Governor, and it shall thereupon cease and determine.” 

It is agreed that at the date of the revocation, 19th May, 1956, the rent due in ad-
vance on the 1st April, 1956, was unpaid. Counsel for the 
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respondents contended, however, that the Crown Lands Ordinance, Cap. 175, and 
in particular s. 14 thereof does not apply to his clients’ licence. His submission, as 
I understood it, was as follows:—The 1873 Ordinance (s. 17) provided for forfei-
ture only on breach of the statutory conditions mentioned in s. 16. That Ordinance 
was repealed by the Ordinance of 1887, which while saving the validity of licences 
granted under the repealed Ordinance, did not expressly apply its provisions to 
such licences. The Ordinance of 1903 repealed the 1887 Ordinance, saved the va-
lidity of licences made under its authority, and expressly stated, in s. 46 proviso 
(2)— 

“Any document referring to any Ordinance or enactment hereby repealed 
shall be construed to refer to this Ordinance, or to the corresponding enact-
ment in this Ordinance;” 

It does not however specifically apply its provisions to licences issued before 
1887, and there is nothing in the Ordinance to rebut the presumption against its 
retrospective operation. 

It is a fundamental rule of English law that no statute is to be construed to 
have a retrospective operation unless such a construction appears very clearly in 
the terms of the Act or arises by distinct and necessary implication. We must how-
ever in each case look at the statute to see whether or not the Legislature has suffi-
ciently expressed an intention. “In fact, we must look to the general scope and 
purview of the statute, and at the remedy sought to be applied, and consider what 
was the former state of the law, and what it was that the Legislature contem-
plated.” per Lord HATHERLY, L.C., in Pardo v. Bingham (1896). L.R. 4 Ch. App. 
735, at p. 740. 

I have already mentioned that the 1873 Ordinance, under which, in my judg-
ment, the plaintiffs’ Licence was issued, contained provisions regulating the rights 
of licensees, as well as for forfeiture of the licence on breach of condition in cer-
tain events. To hold that the existing Ordinance which now takes the place of the 
1873 Ordinance does not apply to the licences issued under it, would be to impute 
to the Legislature an intention not only to deprive the licensees of the rights which 
they had under that Ordinance, but to leave such licences entirely unregulated. I do 
not think that such was the intention. In my opinion, the purpose of the Ordinance 
of 1903 and the regulations made thereunder was to provide a code governing the 
alienation and user of Crown lands and to prescribe the rights and obligations of 
persons to whom such grants were made or who might be entitled to such user. 
Certain sections of the Ordinance are obviously restricted in their scope. Thus, s. 5 
deals with “grant or sale of any crown lands made under this Ordinance”. But 
other sections are not so restricted and are in their terms appropriate to grants and 
licences whether issued before or after the Ordinance came into operation. Section 
17 of the 1873 Ordinance, s. 18 of the 1887 Ordinance, and s. 14 of the existing 
Ordinance, while in different terms, all deal with the same subject matter, the de-
termination of a licence on breach of condition. But while the repealed sections 
were peremptory in their language the existing section gives to the Governor a 
discretion to revoke or not upon breach of a condition. Obviously, the section deals 
only with breaches occurring after it came into operation, but it confers a power to 
revoke on breach of a condition of “any grant, licence or permission”, and I see 
nothing in its terms to limit the scope of these words 
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to grants, licences, etc. issued after the commencement of the Ordinance. In my 
view, s. 14 gives to the Governor a power to revoke a licence, whenever issued, in 
circumstances in which, under the terms of the licence, or under the provisions of 
the Ordinance, liability to forfeiture would arise. 

The real crux of this case is, therefore: was the Governor entitled to revoke the 
licence on non-payment of the rent due on 1st April, 1956. I have already stated 
that in my judgment the stipulation for rent constituted a condition breach of which 
would give rise to liability to forfeiture and a right to re-entry. Now, it is well set-
tled and was not disputed at the Bar, that as between subject and subject non-
payment of rent does not, in the absence of an agreement to the contrary, give rise 
to a right of re-entry if the rent has not first been demanded. In Molineux v. 
Molineux, Cro. Jac. 145, 79 E.R. 126, it was held that “where an estate is upon 
condition to be void for non-payment of rent, the condition will not be broken if 
the rent is not demanded.” See also Hill v. Kempshall (1849), 7 C.B. 975, and the 
authorities cited therein. The learned Solicitor-General submitted, however, that in 
the case of the Crown there was no obligation to make a demand for rent, and he 
referred us to Boroughe’s case (1596), 4 Co. Rep. 72b, at p. 73; This case is also 
cited as an authority in HALSBURY’S LAWS, 3rd ed., Vol. 7, p. 328, para. 707, 
where the law is thus stated: 

“Where Crown leases are made with a clause of re-entry on nonpayment of 
rent, no demand for payment is required, but on nonpayment the Crown may 
re-enter.” 

The reason given in Boroughe’s case for this exception to the established rule is— 
“that as long as the reversion and rent continue in the Queen the law dispenses 
with the demand as a thing indecent, and against the dignity of the Queen to 
attend upon her subject to make a demand of him: but the law (which always 
require that decorum and conveniency be observed) appoints the subject to at-
tend upon his Sovereign, and in such case to do the first act, although it be in 
case of a condition, which trenches to the destruction of his estate, but this is 
but a personal prerogative annexed to the person of the King, and not in re-
spect of the nature or quality of the rent.” 

While this reasoning may have been applicable to leases made by the sovereign 
personally in the circumstances of the monarchy in England in 1596 I do not think 
it is appropriate in the circumstances of the present case. The legislature has vested 
in the Governor the right, on behalf of the Crown, to dispose of Crown lands in 
this Colony, and the Governor, acting under the Ordinance, has authorised the 
Commissioner of Lands and Mines to conduct all negotiations concerning licences 
of occupancy. The personal prerogative of the Sovereign is therefore not involved, 
and the proper person to make a demand for rent is the Commissioner of Lands 
and Mines. Moreover, the whole history of rentals or “acre money” in respect of 
licences of occupancy indicates that the Crown has never considered that it was 
entitled to resume possession of its lands without some warning or notice. The 
Resolutions passed by the Governor and Court of Policy on 20th January, 1879, 
prescribed delays of six months and over within which defaulters would be permit-
ted to pay their arrears before the Crown would resume possession, These Resolu- 
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tions were published in the Gazette for the information of the public on 5th De-
cember, 1885, and a further period of three months was allowed the defaulters. 
Regulations 14 and 16 of the Crown Lands Regulations give the Commissioner the 
right to oppose transfers and sales on execution of licences on the ground that rent 
is in arrears, but permit their completion upon payment of the overdue rent, an 
indication that the Governor in Council does not regard non-payment of rent as a 
ground on which the Crown will automatically forfeit the licence but looks upon 
payment of arrears upon demand as a sufficient compliance with the condition. 
This view derives further support from the fact that the form of licence in use since 
1919 expressly stipulates that where any instalment of rent is three months or more 
overdue, the licensee shall be given a warning by or on behalf of the Commis-
sioner of Lands and Mines to pay the arrears of rent within three months and that 
in the event of nonpayment within the time specified the licence and the lands 
comprised therein may be forfeited. 

For the foregoing reasons I am clearly of opinion that Boroughe’s case is not 
applicable to the circumstances of this case, and that no right of forfeiture or of 
revocation of the licence arises on non-payment of rent without a demand therefor. 

I may add that I have had the advantage of reading the judgment delivered by 
the Chief Justice and I agree that if Roman-Dutch law is applicable to the con-
struction of this Licence non-payment of one year’s rent on the due date would 
not, in the circumstances of this case, give rise to a forfeiture and right of re-entry. 

In the instant case it is admitted that no demand had been made for payment 
of the overdue rent. There was therefore no breach of the condition, no right to re-
enter, and no right in the Governor to revoke the licence. 

Having regard to the view I have formed it is unnecessary for me to consider 
the question whether the Crown was estopped by the conduct of its servants or 
agents from revoking or forfeiting the Licence and I express no opinion thereon. 

One final submission on behalf of the Crown must be noticed. It was that the 
plaintiffs by claiming a declaration “that they are and were at all material times by 
virtue of the said licence the absolute owner of the said second and extra depths,” 
had repudiated the title of the Crown and thereby incurred forfeiture against which 
Equity would not relieve. The history and legal effect of a disclaimer or other de-
nial on the record of the landlord’s title as giving rise to a forfeiture was consid-
ered in Warner v. Sampson, [1959] All E.R. 120. HODSON, L.J., said at p. 127: 

“The legal principle involved goes back to feudal times and is stated as fol-
lows in BACON’S ABRIDGEMENT (Dodd’s Edition) Vol. 3. p. 196: 

‘Another way of forfeiture in a court of record is, by claiming a 
greater estate than he had by the feudal donation, or by affirming the re-
version to be in any other person than his lord. This seems to be grounded 
on a rule in the old feudal law, that if a vassal denied that he held the feud 
of his lord, and it was proved against him, such denial was a forfeiture.” 
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Examples are to be found in the books of denial by record involving the 
setting up of an adverse title. Cf. Dicksey v. Spencer (1587), 3 Leon. 169, 
where the lessee for years in an action of debt brought against him for the rent 
reserved claimed fee by bargain and sale of his lessor; the which bargain and 
sale the plaintiff traversed. All three judges were clearly of opinion that not-
withstanding the traverse, it is a forfeiture, for the very claim is a forfeiture 
which cannot be saved by matter subsequent. The same case appears to be re-
ported under the name Barkhouse (4 Leon. 3), where it is recorded: 

‘Debt against lessee for years for rent: The defendant claimed fee in 
the land whereas he had no fee: it was resolved that it was a forfeiture.’ 

The principle is later stated in clear language in Doe d. Williams & Jeffrey v. 
Cooper (1840), 1 Scott N.R. 36. TINDAL, C.J., said (ibid., at p. 41): 

‘To constitute a disclaimer, there must be a renunciation by the party 
of his character of tenant, either by setting up the title of a rival claimant, 
or by asserting a claim of ownership in himself”. 

Even if this legal principle were part of the law of British Guiana I do not 
think that the mere fact that a tenant who, having consistently paid the rent re-
served under the licence, and having tendered payment even after the purported 
revocation asks the court to consider whether the juridical nature of the tenure 
vested in him “by virtue of the licence” is equivalent to absolute ownership, can be 
said to be acting “contrary to the faith which he owes to his lord” so as to incur a 
forfeiture. But in my opinion this principle, grounded in the nature and incidents of 
land tenure in feudal times, never became part of the law of this Colony. When in 
1917 the common law of England was introduced by the Civil Law of British 
Guiana Ordinance, now Cap. 2, it was expressly provided, by s. 30, that “the Eng-
lish common law of real property shall not apply to immovable property in the 
Colony”. The circumstances which give rise to this mediaeval law never existed in 
British Guiana and, in my opinion, this provision was effective to prevent it from 
becoming part of the law of the Colony. 

I would dismiss the appeal. I would allow the cross-appeal, set aside the 
judgment of the court below, and make a declaration that the instrument of revoca-
tion dated the 19th May, 1956, was invalid and ineffective to determine the Li-
cence. The appellant should pay the costs here and in the court below. 

MARNAN, J.: In June, 1953, the plaintiffs-respondents acquired by purchase 
an interest in Plantation Blankenburg which consists territorially of an area of 500 
acres adjoining the sea, known as the first depth, and an inland area adjoining the 
back of the first depth, and comprising approximately 750 acres which is known as 
the second and extra depths. 

The first depth of Blankenburg originally came into private ownership prior to 
the British conquest of Demerara in 1803, and until 1881 its 500 acres constituted 
the whole plantation. No question arises as to the 
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nature of the respondents’ interest in the first depth, which is conceded by the 
Crown to be tantamount to freehold. On the other hand the nature and extent of the 
respondents’ interest in the second and extra depths, if any, depends upon the 
meaning and effect of a grant made by the Governor of British Guiana in 1881. 

The grant of 1881 was made to the proprietors of Plantation Blankenburg as 
such, and it is not disputed that the respondents, in 1953, acquired all the interests 
of the 1881 grantees. The grant took the form of a licence to occupy and improve 
the second and extra depths, subject to certain so called conditions, and had the 
practical effect of adding approximately 750 acres to the plantation. 

In May, 1956, the Governor of British Guiana revoked the licence of 1881, 
and shortly thereafter took possession of the second and extra depths to the exclu-
sion of the respondents. It is now conceded by the Crown that the only ground 
upon which that act of revocation rests is the non-fulfilment of one condition, 
namely payment of rent in advance on the 1st April of each year. It is not disputed 
that rent to the amount of $27.96 fell due on the 1st April, 1956, and that that rent, 
which had not been demanded, remained unpaid on the 19th May, 1956, when the 
instrument of revocation was executed. Thereafter the rent was tendered promptly, 
but refused. 

In those circumstances the respondents, having obtained the Governor’s fiat, 
took proceedings against the Crown to obtain declarations as to their rights and, 
alternatively, relief against forfeiture. By their statement of claim they contended 
that by virtue of the licence of 1881 they were the absolute owners of the second 
and extra depths, that they were not in breach of any condition of the licence, and 
that the instrument of revocation was ineffective. They also raised pleas of waiver 
and estoppel based on the facts of the case. 

The learned trial judge held that the 1881 Licence was analogous to a lease, 
but that the payment of rent was a subsidiary part of the contract and that the revo-
cation of the licence without notice was inequitable. He held that the Governor’s 
act was the exercise of a statutory power, but granted relief against what he de-
scribed as “the forfeiture of the licence”, in exercise of the court’s equitable juris-
diction. It is against the exercise of that jurisdiction that the Crown now appeals, 
and the respondents have cross appealed against the judge’s refusal to make any of 
the declarations they asked for. 

In my view the first question to be decided is what was the nature of the inter-
est created by the grant of 1881. The land comprised in the grant was Crown land, 
and there is a long and complicated history relating to the granting of Crown land 
in British Guiana which has been the subject of most admirably diligent research 
and exposition by learned counsel on both sides. It seems to me, however, that the 
proper way to approach a question of this sort is to start by examining the instru-
ment of grant. In Addiscombe Garden Estates Ltd. v. Crabbe, [1958] 1 Q.B. 513, 
where a similar type of question arose JENKINS, L.J., said (at p. 522). 

“—the principles applicable in resolving a question of this sort are, I appre-
hend, these. It does not necessarily follow that a document described as a li-
cence is, merely on that account, to be regarded as 
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amounting only to a licence in law. The whole of the document must be 
looked at; and if, after it has been examined, the right conclusion appears to be 
that, whatever label may have been attached to it, it in fact conferred and im-
posed on the grantee in substance the rights and obligations of a tenant, and on 
the grantor the rights and obligations of a landlord, then it must be given the 
appropriate effect, that is to say, it must be treated as a tenancy agreement as 
opposed to a mere licence.” 

JENKINS, L.J., was of course dealing with an agreement which, if it created any 
interest, could only create an interest known to English law, and in the present case 
the matter may be complicated by the fact that in 1881 the common law of British 
Guiana was Roman-Dutch law. But when an instrument of grant of Crown land is 
drawn up in the English language, in a British colony, I think it is right first to 
consider whether the language used clearly defines the rights and obligations of 
the grantee, without any preconceived regard to any particular form of land tenure. 
If the meaning in English appears clear, prima facie, it may still be necessary to 
enquire further whether there is reason to hold that the words used mean or imply 
something different. If the meaning is obscure, all the more so. 

For the purpose of this consideration it may be permissible to rewrite the grant 
of 1881 in precis as follows:— 

Licence is hereby granted to the Proprietors of Plantation Blankenburg to 
occupy and improve, during Her Majesty’s pleasure as Second and Extra 
Depths to Plantation Blankenburg aforesaid, certain tracts of Land, the 
property of the Crown, To Have And to Hold the said tracts of Crown 
Land to them the said Proprietors, their Heirs and Assigns during Her 
Majesty’s Pleasure, only, and subject to the following conditions, viz:— 

1. ...pay in advance on the first day of April in every successive year dur-
ing the continuance of this licence a yearly rental of $27.96; 

2. ...cultivate the said extra tracts as Second and Extra depths for the said 
Plantation and do not alienate or transfer the same without a special 
permission in writing from His Excellency the Governor under Penalty 
of Forfeiture of this Licence; 

3. ...the said tracts of Land shall be subject to all the Laws and Regula-
tions respecting Roads and Bridges in force in this Colony in like man-
ner as the Lands heretofore granted. 

And on Compliance with the foregoing terms and on performance of the con-
ditions hereintofore expressed, I do hereby Warrant and Assure to the said 
Proprietors their Heirs and Assigns, the full occupancy and possession of the 
said Tracts of Crown Land, during Her Majesty’s Pleasure. 

It seems plain that these words were apt to confer on the grantees a right of exclu-
sive possession, subject to certain so-called conditions, and to the overriding limi-
tation “during Her Majesty’s pleasure”. It is to be 
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observed that there is no other limitation in point of time. The Crown did not con-
tend that the revocation of the licence in the present case was by virtue of the exer-
cise of Her Majesty’s pleasure, but argued that the words “during Her Majesty’s 
pleasure” in the grant must at least mean that the grantees’ interest was determin-
able at Her Majesty’s will, and thus constituted one of the incidents of the interest 
conferred by the grant. The respondents on the other hand argued that since Ro-
man-Dutch law applied in British Guiana in 1881 the words “during Her Majesty’s 
pleasure” in the grant could not be given any meaning or effect, and constituted no 
limitation on an interest which had to be fitted in to some Roman-Dutch concept of 
land tenure. At the same time the respondents contended that Roman-Dutch law 
had no doctrine of estates in the land, and that where land was concerned it knew 
only ownership, although there could be ownership subject to conditions, such as 
payment of a quit-rent. 

In my opinion the fallacy of the latter argument lies in the fact that. given the 
application of Roman-Dutch law as the common law of British Guiana, there was, 
by 1881, also a history of practice and a body of statute law consisting of Ordi-
nances enacted after the British conquest. Ordinance No. 14 of 1861 which was the 
first Crown Lands Ordinance, provided by s. 19 that:— 

“It shall be lawful for the Governor to issue in the name and on the behalf of 
Her Majesty, licences of occupancy of Crown Lands during pleasure, or for 
terms not exceeding twenty-one years . . . . . . .” 

The Crown Lands Ordinance of 1873, which was in force in 1881 re-enacted the 
same provision as its fourteenth section. Moreover the admitted facts placed before 
the court contain abundant evidence that the phrase “during His Majesty’s (Her 
Majesty’s) pleasure” had frequently appeared in licences of occupancy from 1826 
onwards. It was also agreed that the form of the licence of occupancy held by the 
respondents was the same as that of licences of occupancy in respect of second and 
extra depths of other plantations. In these circumstances it seems to me idle to ar-
gue that the phrase had no meaning or effect in British Guiana in 1881. The phrase 
was a familiar one, germane to the system of Government prevailing throughout 
the nineteenth century British Empire, and in my view it must be taken to have had 
the same meaning in British Guiana as in all other territories under British rule. 

The researches of learned counsel failed to discover any precise statement of 
the meaning of the phrase, or definition of the power reserved to the Crown by its 
use. The words “during pleasure” in relation to the holding of an office, or other 
rights and privileges, plainly import a power to determine that holding. The ques-
tion was posed: is that power unfettered or in some way restricted. I think that as a 
matter of law the power so. reserved is unfettered, though in modern times it is 
only exercised in the public interest. In Terrell v. Secretary of State for the Colo-
nies, [1953] 2 Q.B. 482, Lord GODDARD referred (at page 493) to the effect of s. 3 
of the Act of Settlement as having prevented the arbitrary removal of a judge. He 
was referring, of course, to judges of the Supreme Court in England, and at p. 496 
he contrasted the position of lesser judicial personages who hold office during 
pleasure and, as he said, “have no security of tenure”. He continued as follows:— 
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“So it is not fundamental to the office of a judge that he should possess the 
immunity with which it was found necessary to clothe the judges of the su-
preme court by reason of what was considered the undue subservience of the 
judiciary in the time of the Stuarts towards the Sovereign and more particu-
larly the attitude that they had taken up under fear of dismissal in upholding 
the exercise of the suspending power by James II.” 

Those observations, and Lord GODDARD’S later references to the legal impossibil-
ity of imposing “a clog on the Crown’s right to dismiss at pleasure” by administra-
tive action, seem to me to make it plain that the power reserved by the words “at 
pleasure” is unfettered, at least as far as the holding of offices under the Crown is 
concerned. Where that power was thought to have been exercised or threatened in 
a tyrannous manner, as in the case of the seventeenth century judges, Parliament 
removed it altogether. But the principle of its retention in the case of other servants 
of the Crown was also based on the public interest. In Dunn v. The Queen, [1896] 
1 Q.B. 116, Lord HERSCHELL said of the limitation “during Her Majesty’s pleas-
ure” (at p. 119)— 

“It seems to me that it is the public interest which has led to the term 
which I have mentioned being imported into contracts for employment in the 
service of the Crown. The cases cited shew that, such employment being for 
the good of the public, it is essential for the public good that it should be ca-
pable of being determined at the pleasure of the Crown except in certain ex-
ceptional cases where it has been deemed to be more for the public good that 
some restriction should be imposed on the power of the Crown to dismiss its 
servants.” 

The exceptional cases referred to were “where there is some statutory provision 
for a higher tenure of office.” 

Since the power of the Crown to dismiss its servants “at pleasure” is based 
upon, and normally only exercised in accordance with, the public interest, there 
can be no logical reason why any other state of affairs involving the public interest 
should not be similarly terminable, when its duration is expressly limited in the 
same way. The practice of so limiting a period of time is not restricted to the hold-
ing of offices. One of the most common instances of its use occurs in the order of 
courts of criminal jurisdiction for the detention of accused prisoners found “guilty 
but insane”. In such cases the phrase “during Her Majesty’s pleasure” might fairly 
be construed as meaning “for so long as the public interest requires”. If this be so 
it seems to me that in cases where the phrase is applied to the holding of rights, as 
opposed to deprivation of liberty, it might correspondingly be paraphrased: “for so 
long as the public interest permits.” Both the appellants and the respondents agree 
that, in the agricultural conditions prevailing in British Guiana at all times material 
to this case, it was in accordance both with public policy, and with the public 
good, that the proprietors of plantations should enjoy substantial security of tenure. 
The prosperity of the colony largely depended on their readiness to devote their 
toil and money to developing and improving the land, which they often took over 
in a virgin condition. But, on the other hand support for the view that the contin-
uous good management and cultivation of land is also a matter of public interest is 
to be found, if necessary, in the powers reposed in and exercised through the 
Country Agricultural Executive Committees set up 
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by the Agriculture Act, 1947, to replace their war-time counterparts. British 
Guiana also has a body of twentieth century statute law designed to promote good 
husbandry. Indeed, as counsel for the respondents has very properly pointed out, 
even first depths granted under the Dutch regulations of 1792 were liable to revert 
to the state if not properly prepared for cultivation within two years of the grant. 
Where the land concerned was Crown land, made the subject of a licence of occu-
pancy, it seems all the more obvious that its development and management was a 
matter affecting the public good, and that the reservation to the Crown of a right to 
determine the licensee’s interest was consistent with the principle upon which 
other states of affairs were and are expressed to endure at pleasure. 

In the absence of direct authority I therefore hold that the meaning of the 
words “during Her Majesty’s pleasure” in the grant of 1881 was never obscure. In 
my opinion the phrase was intended and understood to be equivalent to “so long as 
the public interest permits”, subject to the rider that the Crown had an unfettered 
discretion in deciding where the public interest lay. 

It follows that in my view the plain meaning and effect of the grant was to 
create a right of occupancy, carrying exclusive possession, in the grantees, their 
heirs, and, subject to the Governor’s special permission, their assigns, subject also 
to certain conditions to which I shall refer later, and limited in point of time only 
by the right reserved to the Crown to determine the licensee’s interest at pleasure. 

Counsel for the respondents has however argued that the grant of 1881 could 
not have had such effect since the interest, so defined, was unknown to Roman-
Dutch law. He contended that whether the grant was made pursuant to the Imperial 
Dutch Regulations of 1792 or is to be regarded as sui juris it must have created a 
ius in rem within the Roman-Dutch concept of land tenure, and that the jacket into 
which the grantees’ rights could most appropriately be fitted was emphyteusis, 
which was the equivalent of absolute ownership, subject to a quit-rent. He pointed 
to the Crown’s admission that insofar as the first depth is concerned, the licensees, 
as proprietors of Plantation Blankenburg, are to be regarded as absolute owners, 
and contended, I think correctly, that the Dutch regulations of 1792 dealt with 
plantations as a whole, and contemplated the same interest being created in second 
depths as in first depths. He submitted that the original grant of the first depth, 
which was earlier in date than 1774, the date of the earliest known transport or 
conveyance of the plantation, must have created an emphyteusis. The original 
grant cannot be found, but I am content to assume that, whatever conditions it may 
have contained, it created an interest which was not terminable either by effluxion 
of time or at pleasure, and which has in fact now emerged as title absolute. It was 
upon this basis that he argued that the words “during Her Majesty’s pleasure” were 
of no meaning or effect in the grant of 1881, and he was correspondingly forced to 
oppose the Crown’s submission that the grant was made pursuant to s. 14 of the 
Crown Lands Ordinance, 1873, which expressly authorised the issue of licences of 
occupancy during pleasure. 

I cannot agree with this argument. The very existence of the phrase “during 
Her Majesty’s pleasure” in the grant seems to me to defeat it. It is true that the 
Imperial Dutch Regulations of 1792 were still in force 
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in 1881 and that those regulations provided that the holders of first depths might 
obtain the grant of a second depth after two-thirds of the first depth had been put 
into cultivation, a right which was expressly preserved by the Crown Lands Ordi-
nances of 1861 and 1873. But, as the Solicitor-General pointed out, both the acre-
age comprised in, and part of the rent reserved by, the 1881 grant were inconsistent 
with the limitations on grants made pursuant to the Dutch regulations. The Solici-
tor-General referred in particular to the increase of rent from two stivers, to three, 
in respect of the extra depth, and to the discretion as to rental given to the Gover-
nor by s. 14 of the 1873 Ordinance, as indications both that the grant of 1881 was 
in fact made pursuant to the 1873 Ordinance, and that it could not have been made 
pursuant to the Dutch regulations. He also submitted that there was a strong pre-
sumption that a grant of Crown lands, made in 1881, was made by virtue of the 
Crown Lands Ordinance which last preceded it. I think those points are sound. 

Moreover, the history of licences of occupancy of Crown land in British 
Guiana to my mind demonstrates that the granting of interests described as li-
cences, but equivalent to absolute ownership (if indeed such was the effect of 
grants of licences to occupy second depths by virtue of reg. 5 of the Dutch regula-
tions of 1792) had, after 1861, become strictly limited to cases of rights acquired 
or to be acquired under that regulation, and was in practice almost obsolete. It is 
agreed that after the British conquest and until 1861 licences of occupancy could 
only be issued by virtue of the Dutch regulations, or by virtue of the Governor’s 
prerogative power. It seems clear that any such licences issued under the Dutch 
regulations could not have been original grants, since the land previously vested in 
the States General of Holland had become vested in the Crown. Such licences, if 
any, can only have been claimed and issued upon evidence that two-thirds of a first 
depth granted under the Dutch regulations had been put into cultivation, and one 
would expect some reference to those matters in the grant. The grant of 1881, 
however, contains no reference to the Dutch Regulations, or to any facts which 
might have entitled the Plantation owners to a grant of additional land pursuant 
thereto. 

In the case of licences issued by virtue of the prerogative power the limitation 
“during Her Majesty’s pleasure” frequently appeared. The evident intention of the 
1861 Ordinance was to provide a code for the disposal and control of all Crown 
lands, and the agreed facts indicate that the new code had the practical effect of 
superseding the exercise of the prerogative as a method of issuing licences. The 
Ordinance of 1873 replaced the 1861 Ordinance and contained similar provisions 
as to the issue of licences of occupancy. Thus, after 1873, licences of occupancy 
could only be issued in practice, if not in law, by virtue of the Ordinance of that 
year, or where rights had been acquired under the Dutch regulations, by virtue of 
these regulations. The practice in relation to the granting of licences of occupancy 
during pleasure, which had grown up since the British conquest, had become codi-
fied, but at the same time plantation owners were not to be deprived of any rights 
which might have been or might be acquired by them under the old Dutch legisla-
tion. There seems to have been no reason for preserving the old law other than a 
consideration that it would have been unjust to deprive colonists of any rights 
which they could establish as having been earned by virtue of the Dutch regula-
tions, by their own labour or that of their predecessors in title. But the preservation 
of the old law does not derogate from the 
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fact that the British system had also been given statutory recognition, and I dis-
agree with the argument of counsel for the respondents that a licence of occupancy 
issued in 1881, in the British form, must be taken as having conferred the same 
interest in land as a Dutch licence, whatever that interest may have been. There is 
no reason why the British legislators should not have devised or adopted a form of 
interest suited to more modern times and to British rule, and defined it by the use 
of words apt to describe British concepts, even though the basic law of British 
Guiana was still Roman-Dutch law. 

Even if the grant of 1881 is to be taken as sui juris, and not made pursuant to 
any enactment, I think that the interest conferred by the grant must be measured by 
its own terms, and that it is no answer that the interest so created does not conform 
to the Roman-Dutch concept of land tenure. The fact that the imperishable nature 
of land, and laws of inheritance, have always inspired concepts of interests in land 
with fixed forms and incidents, seems to be in no way inconsistent with the right 
of a land owner to make a special contract affecting the occupancy of his land, 
giving some other measure of security of tenure. When the old English forms of 
tenure, rooted in feudal conditions, became inadequate to meet the conditions of 
modern society, the English courts developed the doctrine of licences which were 
not revocable at will, as at common law, but conferred special rights of occupancy 
short of any of the traditional estates in the land, legal or equitable. I refer for ex-
ample to the decisions in Plimmer v. Wellington Corporation, [1884] 9 App. Cas. 
699. Errington v. Errington, [1952] 1 K.B. 290, and the cases there cited. 

Similarly it appears that in South Africa, where the Roman-Dutch system of 
law has always prevailed, interests in land were devised which did not correspond 
strictly to the classical Roman-Dutch concept of land tenure, but were adapted to 
suit the requirements of the country. In De Villiers v. The Cape Divisional Coun-
cil, 1874, Cape of Good Hope Reports 50, [1875] Buch. 122, two of the judges 
reviewed the history of land tenure in the Cape Colony. DE VILLIERS, C.J., pointed 
out that until 1812, when perpetual quit-rents were introduced, there were three 
modes of tenure: freehold, loan, and quit-rent for a term of fifteen years. Loan ten-
ure was originally a mere loan of small plots, but in the eighteenth century grazing 
farms were so held, rent was paid, and the interest became terminable only after a 
year, though the farms so held were still known as “loan places”. The learned 
Chief Justice pointed to the similarity between this precarious form of tenure and 
the precarium of Roman law, but the two were not identical. The loan places were 
peculiar to the Cape Colony. To remedy the evil of this insecurity of tenure, free-
holds were introduced, and later, quit rents for fifteen years. Finally, in 1812, loan 
places became convertible into perpetual quit rents, which the learned Chief Jus-
tice described as “identical with the emphyteusis of the Roman-Dutch law.” But 
until 1812 there was no form of tenure equivalent to emphyteusis. And DEN-
NYSSEN, J., in delivering the majority judgment said: “The ius emphyteusis has 
also been referred to. It has nothing to do with this case. The grant of the land to 
Dell in 1815 cannot be governed by the ius emphyteusis. It was made on perpetual 
quit-rent, subject to certain conditions”. By this I understand him to mean that the 
incidents of Dell’s interest in the land in question were to be gathered from the 
terms of the grant made to him, and not from the Roman-Dutch concept of em-
phyteusis, however similar or dissimilar. 
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These cases illustrate the fact that, whether under English or Roman-Dutch 
systems of law, there is no juridical impossibility in creating interests in land 
which differ from the fixed forms of interest usually known as estates. Both have 
their origins in contract or grant, but in the one case the instrument itself devises 
the precise form of the interest created, to suit the particular requirements of the 
parties, whereas in the other the instrument merely adopts a standard form of inter-
est. If counsel for the respondents is right in his submission that the only form of 
land tenure known to Roman-Dutch law is the equivalent of absolute ownership, 
the necessity in British Guiana for introducing some more limited form of interest 
where Crown lands were concerned seems all the more obvious. In my opinion the 
licences of occupancy during pleasure, which I have been discussing, were effec-
tive to do so, and the extent of the respondents’ interest in the land here in question 
depends solely upon the terms of the grant of 1881. It was not freehold, because it 
was limited to endure during Her Majesty’s pleasure only. It was not leasehold, 
because it was not to last for any fixed period. I hold that it was an interest in land, 
created and fashioned as to its particular incidents to suit the particular require-
ments of British Guiana, and I should only like to add that I agree with the further 
reasons given by LEWIS, J., for coming to that conclusion. 

I therefore return to the grant of 1881, and shall say at once that in my opinion 
s. 14 of the Crown Lands Ordinance, 1903, Cap. 175, applies to the grant as a 
whole. That section reads as follows:— 

“Where any condition of any grant, licence or permission is not fulfilled, or 
where any regulation is not observed, the grant, licence or permission may be 
revoked by the Governor, and it shall thereupon cease and determine.” 

The 1903 Ordinance was a consolidating enactment, and repealed all the ear-
lier legislation dealing with Crown lands, including the last remnants of the Dutch 
Regulations of 1792. It was under the 1903 Ordinance that the Governor purported 
to act in revoking the respondents’ licence in May, 1956. It was argued for the 
respondent that s. 14 of Cap. 175 did not apply to grants made before 1903, upon 
the suggested ground that to hold otherwise would be to make that section retro-
spective in effect, contrary to principle. The well known observations of BUCKLEY, 
L.J., in West v. Gwynne, [1911] 2 Ch. 1, seem to me to dispose of this argument. If 
therefore any condition of the respondents’ licence was not fulfilled within the 
meaning of s. 14 of Cap. 175, I think the Governor was entitled to revoke the li-
cence. 

The instrument of revocation of May, 1956, refers to the ground for the exer-
cise of the Governor’s discretion by the words “whereas the conditions of the said 
licence are not being fulfilled,” but that very wide allegation has since been par-
ticularised so as to limit the meaning of non-fulfilment to a very narrow ground, 
namely non-payment of rent due on the 1st April, 1956, on or before the 19th May, 
1956. When it is recalled that the rent so due was a merely nominal rent, an annual 
payment of less than six English pounds for a holding of approximately seven hun-
dred and fifty acres, the ground for the exercise of the discretionary power to re-
voke appears utterly trivial. 

The question however remains, was this non-payment of rent non-fulfilment 
of a condition of the licence within the meaning of s. 14 of 
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Cap. 175? Before I attempt to answer that question it is necessary to consider the 
meaning of the words “any condition of any . . . . . . . licence” and of the words 
“not fulfilled” in that section. Does “any condition” include any term which hap-
pens to be labelled a condition? Does “not fulfilled” cover any failure to comply 
with all the requirements of the term? 

I do not intend to embark upon a long discussion of the meaning of the word 
“condition” in contracts and grants. The type of contract apposite to this case is 
that by which an interest in land is created, and the court was referred to the defini-
tion in 23 HALSBURY’S LAWS, 3rd Edition, p. 599, in that connection. The subject 
has recently been dealt with by the Privy Council in Bashir v. Commissioner for 
Lands, [1960] 1 All E.R. 116, which concerned a grant of Crown land in Kenya. 
Lord JENKINS, at pp. 120 and 121, emphasised the distinction between a covenant, 
and a condition of defeasance, which is a condition subsequent for the cesser of the 
interest granted upon the happening of a certain event. I think it is necessary first 
to ascertain whether the word “condition” in s. 14 means true conditions of defea-
sance only, before proceeding to a construction of the grant of 1881 in order to 
determine what, if any, were the events upon which the interest granted was to 
cease. 

In 1903 the word ‘condition’ was not new to the Crown Lands Ordinances of 
British Guiana. The 1861 and 1873 Ordinances empowered the Governor to issue 
licences of occupancy subject to certain regulations which were mainly procedural, 
and “upon such further conditions and rental . . . . . . as to the Governor shall seem 
meet”. The distinction between conditions and rental is to be noted, but the Ordi-
nances were silent as to the consequences of breach of any such condition, and of 
non-payment of rent. Plainly, however, the Governor was at liberty to insert in the 
grant such covenants or conditions as he chose, and in fact contemporary licences 
usually did contain certain express conditions of defeasance. The Ordinances also 
contained four standard conditions to which all licences of occupancy were made 
subject. Once again the effect of breach on the licensee’s interest was not provided 
for, except by implication. Breach of any of the four conditions was made an of-
fence, and only a second conviction involved forfeiture. It follows that while a 
condition imposed by the Governor might be a condition of defeasance, the stan-
dard conditions were not. 

The Crown Lands Ordinance of 1887 again provided that all licences should 
be issued subject to the same four conditions, which then became part of the first 
Crown Land Regulations. But it added a fifth regulation which was as follows:— 

“5. The holder shall pay a rental of thirty cents per annum, except when a lar-
ger rental is reserved, when such larger rental shall be paid.” 

Thus in 1887 the provision as to rent was put, as it were, into the same bracket 
as the four 1873 conditions which were not conditions of defeasance, and which 
now became regulations. Once again it was clear by implication that breach was 
not intended to involve forfeiture so far as the Ordinance was concerned, although 
of course it was still open to the Governor to incorporate in a grant such conditions 
of defeasance, relating to rent or otherwise, as he saw fit. 
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Section 18 of the Ordinance was as follows: 

“Where any condition of any grant or licence is not complied with or 
where any of the Crown Land Regulations the breach whereof entails forfei-
ture is not complied with the grant or licence shall thereupon determine.” 

Two points are to be noticed. Firstly, the section clearly did not apply to the 
term as to rent, introduced into all grants by reg. 5. Secondly conditions in general 
were put on a par, so far as consequences of noncompliance were concerned, with 
regulations the breach of which involved forfeiture. What then if a grant contained 
a term as to payment of rent, which was labelled a condition? I think the only pos-
sible construction of the word “condition” in s. 18 is that it applied only to terms 
which upon a true construction of the particular grant were conditions of defea-
sance. Non-compliance involved immediate termination of the grantee’s interest, 
and to have imposed such a result upon failure to comply with some minor obliga-
tion, merely because of the use or misuse of the word “condition” in the grant, 
would have been contrary to the evident intentions of the Ordinance as a whole, 
which may be summarised as the achievement of orderly and efficient develop-
ment, cultivation, and management of Crown Lands, based on security of tenure 
for good farmers and the removal of those who proved themselves otherwise. 

Cap. 175 provided by new regulations that future licences of occupancy for a 
term of years or during pleasure should be issued subject to conditions, inter alia, 
that rent should be paid during the first quarter of each financial year. Assuming 
that the word “condition” in s. 14 applied to such conditions in future grants, is 
there any reason for giving to the word a more extended meaning than it bore in 
the 1887 Ordinance in relation to earlier grants? I do not think so. It is to be no-
ticed that in each Ordinance the words are “any condition of any licence”, not in 
any licence. In my opinion those words indicate a condition in the restricted sense 
referred to in Bashir’s case, as opposed to any term in a licence which happened to 
be called a condition. It may be asked, what was the purpose of the two sections if 
their application was restricted to conditions of defeasance. The answer seems to 
me to be that s. 18 was peremptory, leaving to the Crown no option as to the con-
sequences of non-compliance, while s. 14 restored that option and at the same time 
provided a simple method of achieving termination of a grantee’s interest which, if 
properly exercised, was as effective as a judgment of the court to the same effect. 
The general policy of the two Ordinances was similar, and I need not refer to it 
again. I hold therefore that “condition” in s. 14 means condition of defeasance. 

It was argued for the Crown that s. 14 replaced s. 18, and was more lenient to 
licensees. I think that argument is correct, and not only in respect of the conse-
quences of what I may loosely call breach. Section 18 took effect on non-
compliance with a condition. Section 14 is dependent on non-fulfilment. The for-
mer expression seems to me to include any departure from the requirements of the 
condition in question, the latter to allow scope for circumstances where some form 
of minor non-compliance does not amount to non-fulfilment. I think the language 
of 1903 points not to the letter of what the licensee was required to do, but to the 
substance of the obligation he was required to observe or perform. For the above 
reasons I conclude that in order to find that 
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any condition of any pre-1903 licence has not been fulfilled within the meaning of 
s. 14 of Cap. 175 two distinct elements must be present:— 

(a) the condition in question must be a condition of defeasance upon a true 
construction of the instrument of grant, and 

(b) there must have been substantial non-fulfilment of the obligation which 
the licensee, negatively or positively, was required by the condition to 
observe or perform. 

I therefore return once more to the grant of 1881, which I have already at-
tempted to summarise. It is to be recalled that the licence contains no general 
power to revoke for breach of its terms, nor does the Ordinance of 1873, under 
which, in my opinion, it was issued. The limitation on the warranty of possession 
is not a power of revocation. The penalty of forfeiture provided for non-cultivation 
or alienation without consent was not imposed in the present case. The three so-
called conditions, however, were preceded by the words: “to have and to hold . . . . 
subject to the following conditions,” and followed by the words “and on compli-
ance with the foregoing terms and on performance of the conditions hereinbefore 
expressed.” 

For the Crown it was argued that, in the first place all three so-called condi-
tions of the grant are conditions, because they are in fact expressly so-called. I do 
not think that the mere phraseology of the grant is a sound guide. The clause relat-
ing to roads and bridges, for instance, seems to me to be declaratory only, and if so 
the application of the word “condition” to such a clause is totally inept. Moreover, 
there is abundant authority for the proposition that in the construction of contracts 
the nature of the obligation undertaken and imposed is to be ascertained from the 
meaning of the contract as a whole, and not from the name or description the par-
ties have attached to any particular obligation. In Addiscombe Garden Estates Ltd. 
v. Crabbe, to which I have already referred, the question was whether an agree-
ment constituted a lease or a licence. JENKINS, L.J., as he then was, after referring 
to earlier decisions said (at p. 528): 

“the important statement of principle is that the relationship is determined by 
the law, and not by the label which the parties choose to put on it.” 

In Bashir v. Commissioner for Lands, at p. 125, Lord JENKINS, having set out all 
the terms of the lease which were collectively headed “Special Conditions”, said 
(at page 125):— 

“These conditions must be construed as a whole, and the mere fact that 
they are described as conditions is by no means conclusive of their character.” 

Secondly, it was argued that the warranty of possession gives meaning to the 
so-called conditions. But the consequence of a breach of a true condition is some-
thing more than, and distinct from, loss of a warranty of possession or covenant for 
quiet enjoyment. I therefore do not think that argument assists in the construction 
of the licence. 

It was, I think, agreed in argument that the so-called condition No. III not only 
cannot be regarded as a condition at all, but was not even a term which imposed 
any obligation on the licensee. It was also agreed that condition No. II quite clearly 
amounted to a condition of defeasance. 
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The respondents submitted firstly, that the reference to forfeiture in condition No. 
II leads to a clear inference that failure to perform either of the other so-called 
conditions was not intended to involve a similar consequence. I think there is much 
force in that argument, but it does not get over the fact that the licence was in 
terms granted subject to the licensee’s obligation to pay rent. Secondly, the re-
spondents said that even if condition No. I amounted to a condition of defeasance 
there could be no re-entry without a demand for rent, and reference was made to 
COKE ON LITTLETON and to a passage in FOA ON LANDLORD AND TENANT, 8th Ed. 
at p. 673 in support of that submission. I do not dissent from the views of LEWIS, 
J., on that point, but I prefer to rest my decision on a different ground because I am 
not altogether convinced that the principles referred to are applicable to this li-
cence of occupancy. I think the answer to the question whether the non-payment of 
rent in the present case amounted to non-fulfilment of a condition of defeasance 
lies within the body of the grant itself. 

It is trite law that a written contract must be construed to give effect to the in-
tentions of the parties, and that those intentions must be ascertained from what has 
been written, and not from what the parties may be supposed to have intended. 
Nevertheless, the overriding principle is to ascertain and give effect to the inten-
tions of the parties, and for that purpose not only must the whole of the contract be 
examined, but the court must have regard to what are proved or agreed to be the 
circumstances in which the contract was made. It will not give effect to particular 
words so as to achieve a result which was never intended. This principle seems to 
be aptly illustrated by the observations of DENNING, L.J., in British Movietone-
News Ltd. v. London and District Cinemas Ltd., [1951] 1 K.B. 190, at pp. 201 and 
202:— 

“This principle, as DEVLIN, J., has since pointed out, is the same principle 
as that which underlies the ejusdem generis rule and the suspension clauses in 
frustration cases: see Chandris v. Isbrandtsen-Moller Co. Inc. It is, as he says, 
a recognition of the fact that parties with their minds concerned with the par-
ticular objects about which they are contracting are apt to use words, phrases 
or clauses which, taken literally, are wider than they intend or, I may add, 
cover situations which they never contemplated. Recognising this fact, the 
court refuses to apply them literally to an uncontemplated turn of events. 

This does not mean that the courts no longer insist on the binding force of 
contracts deliberately made. It only means that they will not allow the words, 
in which they happen to be phrased, to become tyrannical masters. The court 
qualifies the literal meaning of the words so as to bring them into accord with 
the true scope of the contract. Even if the contract is absolute in its terms, 
nevertheless, if it is not absolute in intent, it will not be held absolute in effect. 
The day is done when we can excuse an unforeseen injustice by saying to the 
sufferer ‘It is your own folly. You ought not to have passed that form of 
words. You ought to have put in a clause to protect yourself. We no longer 
credit a party with the foresight of a prophet or his lawyer with the draftsman-
ship of a Chalmers. We realize that they have their limitations and make al-
lowances accordingly. It is better thus. 
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The old maxim reminds us that Qui haeret in litera, haeret in cortice, which, 
being interpreted, means: He who clings to the letter, clings to the dry and bar-
ren shell, and misses the truth and substance of the matter.” 

In my view the same principles apply to the construction of a grant which has 
the effect of creating an interest in land with continuing obligations on the parties 
to the grant, and which is thus contractual in nature. It is plain that the primary 
purpose of the grant of 1881 was to enable the proprietors of plantation Blanken-
burg to occupy and improve, that is cultivate, additional land, for their own bene-
fit, and that of the colony. The additional land was to be held during Her Majesty’s 
pleasure, a limitation which I have already attempted to define. From the facts 
which are agreed in this case as to the importance of giving good planters security 
of tenure, it seems to me that that was a basic intention, inter alia, of the parties to 
this grant. Nevertheless, it seems equally plain that it was intended that the inter-
ests of the Crown should be safeguarded, not only by the overriding limitation 
“during pleasure”, but in certain more specific respects. 

The condition as to cultivation and non-alienation without consent was made a 
condition of defeasance in clear terms, for obvious reasons which reflect the im-
portance to the Crown of securing the observance of that condition. What was the 
object which the condition relating to annual payments of a nominal rent was in-
tended to achieve? The Crown could have little interest in the financial value of 
such payments, and whatever financial interest there was could scarcely be af-
fected at all by a few weeks’ or even months’ delay in payment. The object of re-
serving so small a rent can, to my mind, only have been to secure annual re-
cognition of the Crown’s title. If that be so, what purpose could there have been in 
providing, by the terms of the grant, for the defeat of one of its basic objects, 
namely the giving security of tenure, for any nonpayment of rent which did not 
amount to an express or implicit denial, by the holder of the licence, of the title or 
authority of the Crown? 

I have come to the conclusion from the construction of the grant as a whole 
that this licence was granted subject to conditions as to payment of rent, cultiva-
tion and non-alienation, which were conditions of defeasance, and that the refer-
ence to forfeiture in condition II only illustrates the particular importance to the 
Crown of securing the objects of that condition, without detracting from the condi-
tional character of condition I. But I am also of opinion that condition I must be 
construed so as to further, and not to defeat, the overall objects of the grant. Given 
that condition I is a condition of defeasance, I think the event upon which the li-
censee’s interest was to be determined must be related to the object of the condi-
tion. If I am right as to what that object was, the event in question must have been 
some action or inaction on the part of the licensee which might be interpreted as 
detracting from his recognition of the Crown’s interest. In the present case the re-
spondents were expressly recognising that interest during the period in which their 
rent fell into arrear, by negotiating with the Commissioner of Lands and Mines 
with a view to obtaining permission to alienate part of the land. Their application 
for such permission had still not been dealt with on the date of the purported revo-
cation. It is therefore impossible to attach any inference of non-recognition to the 
mere non-payment of rent, and 
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in my view no event upon which the licensee’s interest was intended to depend had 
occurred on or before the 19th May, 1956. 

In the British Movietone-News case the court held that certain perfectly clear 
words in a contract were never intended to apply to a state of affairs which arose 
subsequently. Here it is not necessary to go so far. I think the question is whether, 
on a true construction of the grant of 1881, time was of the essence of the condi-
tion as to payment of rent. If the literal meaning of the words of the condition is 
such that it would defeat the intentions of the parties, the court will so construe or 
qualify them as to bring them into accord with the true scope of the grant. 

There are certain well known rules of English law as to whether or not time 
must be held to be of the essence of a contract. I have my doubts as to how far, if 
at all, such rules are applicable to this grant, made when the common law had not 
reached British Guiana. But in any event I think that every such rule is subject to 
the rider “unless a different intention appears”. It seems to me quite clear that the 
parties to the grant of 1881 intended that grant to be conditional on payment of the 
rent reserved, but not upon payment on the precise date when the rent fell due. 
Denial of the rent, by any indication of an intention to withhold it, whether in re-
sponse to a demand or not, might well have amounted to non-fulfilment of the 
condition, being a matter touching the object for which the condition was imposed. 
But to hold that time was of the essence of this condition would I think, be directly 
contrary to the intentions of the parties as they appear from the grant as a whole, 
and I therefore decline to do so. 

Since nothing is suggested against the respondents other than the short delay 
in paying their rent, it follows that in my opinion they had not failed to fulfil any 
condition of their licence on the 19th May, 1956, and the Governor was not enti-
tled to revoke their licence. I should add, however, that had the revocation been 
effective I do not think the court had jurisdiction to grant relief, because, had the 
right to revoke arisen, revocation would have been the exercise of a statutory 
power. I would therefore dismiss this appeal, allow the cross-appeal, and substitute 
for the order of the learned judge the following declarations:— 

(a) that the respondents had not at any material time failed to fulfil any 
condition of the licence created by the grant of 1st April, 1881; 

(b) that the instrument of revocation dated the 19th May, 1956, purporting 
to revoke the said licence, was ineffective for that purpose. 

I agree with the order as to costs proposed. 

Appeal dismissed; cross appeal allowed. 

Solicitors: P. M. Birch-Smith, Crown Solicitor, (for the appellant); J. E. de Freitas 
(for the respondents). 
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INLAND REVENUE COMMISSIONER 
[Supreme Court (Gordon, J.) January 25, February 5, 29, 1960]. 

Estate duty—Appeal—Statement of assets and liabilities altered and total amount of 
assets increased by proper officer without consent of personal representatives—Whether 
alteration equivalent to a valuation—Whether appeal lies—Estate Duty Ordinance, Cap. 
301, s. 14(3), as amended by the Estate Duty (Amendment) Ordinance, 1956. 

Estate duty—Valuation—Disagreement—Whether Commissioner can make his own 
valuation—Estate Duty Ordinance, Cap. 301, s. 14(1), as amended by the Estate Duty 
(Amendment) Ordinance, 1956. 

Section 14(1) of the Estate Duty Ordinance, Cap. 301, as amended by the Estate Duty 
(Amendment) Ordinance, 1956, reads— 

“The Commissioner shall, if he is satisfied with the inventory and estimate of 
value given in the declaration as originally delivered, or with any amendments that are 
made therein upon his requisition, assess the duty on the footing of the inventory and 
estimate; but he may, if he is dissatisfied with the inventory and estimate, cause an in-
ventory and estimate to be taken by any assessor or assessors appointed by the Gover-
nor, and to assess the duty on the footing of the last-mentioned inventory and estimate, 
subject to appeal as hereinafter provided.” 

The petitioners, as executrices of the estate of Maria Gomes, deceased, submitted to 
the respondent a statement of assets and liabilities of the estate in duplicate showing the 
assets to be $76,623.01 and the liabilities to be $372.00 and made a declaration verifying 
the same. Later, without the consent of the petitioners the respondent’s proper officer al-
tered the values of the assets as shown on the statement of assets and liabilities whereby the 
total amount of assets was increased to $95,233.01, and certified this changed document as 
a true copy. 

On appeal by the petitioners it was argued on behalf of the respondent that there had 
been neither an assessment nor a valuation and that therefore an appeal did not lie; and fur-
ther that where there was final disagreement between the Commissioner and the declarant a 
discretionary power was given the Commissioner either to make a valuation of the property 
and assess duty on that valuation or to apply for the appointment of assessors. 

Held: (i) it was manifest that the certificate given by the proper officer was meant to 
be the valuation on the basis of which an assessment was to be made, and this being so the 
petitioners clearly had a right of appeal under s. 14(3); 
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(ii) in the circumstances of this case it was obligatory on the Commissioner to 
apply for the appointment of an assessor or assessors with a view to valuing the estate and 
to assess the duty on the footing of that valuation. The word “may” in s. 14(1) must be taken 
to mean “must”. 

Appeal allowed. 

J. H. S. Elliott for the petitioners. 

S. S. Ramphal, Solicitor-General, for the respondent. 

GORDON, J.: In this matter brought under s. 14(3) of the Estate Duty Ordi-
nance, Cap. 301, as amended by the Estate Duty (Amendment) Ordinance, No. 13 
of 1956 (hereinafter referred to in this judgment as “the Ordinance”), Mary Con-
ceptione Phillippe, and Amelia Gouveia, executrices appointed under the will of 
Maria Gomes, deceased, have petitioned the court:— 

(1) to set aside a valuation and assessment of the Commissioner of 
Inland Revenue (hereinafter referred to in this judgment as “the Commis-
sioner”), in respect of the estate of the deceased, for the purpose of estate 
duty; 

(2) to direct the Commissioner either to accept the estimate of value 
given by the executrices and to assess the duty payable by the estate on the ba-
sis of that valuation, or cause an assessor or assessors to be appointed in ac-
cordance with s. 14 (1) of the Ordinance to assess the duty on the footing of 
the last mentioned estimate subject to appeal as therein provided; 

(3) that the necessary consequential directions be given; 

(4) that the costs of this appeal be taxed and paid by the Commissioner 
to the petitioners; 

(5) such other order or orders as may be just. 

The Commissioner was served with copies of the petition and was represented 
by the Solicitor-General. 

Affidavits were submitted on behalf of both parties and evidence was heard in 
respect of certain allegations of irregularity by the proper officer appointed under 
s. 2 of the Ordinance and which will be referred to at a later stage of this judgment. 

From the facts before the court it is clear that an assessment had not yet been 
made when the petition was filed, but that the proper officer had on his own placed 
a valuation on the property of the estate on the basis of which the assessment of 
duty would in all probability have been made, had not certain observations been 
made by the declarants. 

The court therefore regards these proceedings in the light of an appeal against 
the valuation of the Commissioner acting through the proper officer as provided 
for in s. 14(3) of the Estate Duty Ordinance and proposes to deal with it as such. 



 17
PHILLIPPE v. I.R.C. 

Briefly the facts leading up to this petition are as follows:— 

On the 25th September, 1959, the petitioners submitted to the Commissioner 
an inventory, a statement of assets and liabilities in duplicate, and made a declara-
tion verifying the same. The assets of the estate were declared to be $76,623.01 
and the liabilities $372.00. On the 29th September the statement of assets and li-
abilities of the estate was handed to the solicitor’s clerk by the proper officer with 
certain alterations in the values of the assets of the estate whereby the total amount 
of assets was increased to $95,233.01. In spite of the fact that the erasures and 
changes on the document of the petitioners were neither made with their consent 
nor were they informed of them, after they were made, Mr. Dennison the proper 
officer under s. 2 of the Ordinance, certified this changed document as a true copy. 
Clearly it was not a true copy of the valuation declared to by the declarants, which 
the certificate said it was, and it is manifest that the intention was that the assess-
ment of tax was meant to be calculated on the basis of this changed valuation. 

The petitioners have accordingly objected to this valuation on the ground that 
it was not made in accordance with s. 14 of the Ordinance. 

Section 14 of the Ordinance reads:— 

“14.  (1) The Commissioner shall, if he is satisfied with the inventory and es-
timate of value given in the declaration as originally delivered, or with any 
amendments that are made therein upon his requisition, assess the duty on the 
footing of the inventory and estimate; but he may, if he is dissatisfied with the 
inventory and estimate, cause an inventory and estimate to be taken by any as-
sessor or assessors appointed by the Governor, and to assess the duty on the 
footing of the last-mentioned inventory and estimate, subject to appeal as 
hereinafter provided. 

(2) If the duty so assessed exceeds the duty assessable according to the 
return made to the Commissioner and with which he was dissatisfied, and if 
there is no appeal against that assessment, it shall be in the discretion of the 
Commissioner having regard to the merits of each case, to charge the whole or 
any part of the expenses incident to the taking of the last-mentioned inventory 
and estimate in increase of duty, and to recover the same forthwith accord-
ingly; and, if there is an appeal against the last-mentioned assessment the 
payment of those expenses shall be in the discretion of the Court. 

(3) Any person who is made accountable by this Ordinance and is dis-
satisfied with any valuation or assessment made by or on behalf of the Com-
missioner, the sum in dispute in respect of duty on that assessment exceeding 
one hundred dollars, may, on giving to the Commissioner, within twenty-one 
days after receiving notice of the valuation or assessment, a notice in writing 
of his intention to appeal against the valuation or assessment, and, within the 
further period of twenty-one days, a statement in writing of the grounds of the 
appeal, appeal by petition accordingly to the Supreme Court. 

(4) The Court shall have jurisdiction to hear and determine in a sum-
mary way the matter in appeal and the costs thereof, with 



 18
PHILLIPPE v. I.R.C 

power to direct, for the purposes of the appeal, an inquiry, valuation or report 
to be made by any officer of the Court or other person, as the Court thinks fit. 

(5) Where the sum in dispute in respect of duty on the assessment does 
not exceed one hundred dollars, the accountable person may, on giving notice 
of appeal and delivering a statement of the grounds thereof as hereinbefore di-
rected, appeal to the magistrate of the district in which the appellant is resident 
or the property is situate; and that magistrate shall have jurisdiction to hear 
and determine the matter of the appeal and the costs thereof, with the like 
power as is by this section given to the Supreme Court.” 

On behalf of the petitioners it was argued that the proper interpretation of the 
word ‘may’ in line 6 of sub-s. (1) of the section is ‘shall’; that in the context, if 
there was final disagreement between the Commissioner and the declarant, as in 
fact there was, the word ‘may’ in the sub-section made it obligatory and imposed a 
duty on the Commissioner to appoint assessors; and until a valuation had been 
obtained from them a proper assessment on the footing of that valuation could not 
be arrived at. 

On behalf of the Commissioner it was argued that the document which was in 
fact amended was an inventory prepared for probate purposes. There had not been 
an assessment as contemplated by the Ordinance and unless the certificate origi-
nally issued by the proper officer is regarded as a valuation it was difficult to see 
how the appeal arose. It was further contended that where there was final dis-
agreement between the Commissioner and the declarant a discretionary power is 
given the Commissioner either to make a valuation of the property and assess duty 
on that valuation or to apply for the appointment of assessors. The first course he 
contended was permissible in view of the use of the permissive word ‘may’ in the 
sub-section. The court’s attention was drawn to the significance of the words 
‘shall’ in the first line and ‘may’ in line 6 of subsection (1). ‘May’ in that context 
being permissive, a discretion rested with the Commissioner who need not apply 
for the appointment of assessors, in which case he would be and could be the only 
one to value the property. It was argued that this interpretation was supported by 
the words in lines 3 and 4 in sub-s. (3) of s. 14 ‘made by or on behalf of the Com-
missioner’. By implication the Commissioner therefore had the right to assess if he 
elected to do so, for the Legislature obviously contemplated a valuation by the 
Commissioner and therefore a power to value. This power must therefore be in-
ferred in sub-s. (1). 

As to the question whether an appeal was properly before it, the court has al-
ready indicated that in its view the certificate given by the proper officer was 
meant to be the valuation on the basis of which an assessment was to be made. The 
wording of sub-s. (3) clearly gives the petitioners their right of appeal. Vide In re 
G.T. de Freitas, 1949 L.R. B.G. 188, at p. 191, where WORLEY, C.J., dealt with 
this particular point. 

The court now turns to the more important aspect of this case, namely, the true 
meaning and the import of the word ‘may’ in sub-s. (1) of s. 14. Quite clearly no-
where in the subsection is the power specifically given to the Commissioner to 
make a valuation if he is finally dissatisfied 
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with the valuation tendered. Had this been the intention of the legislature, it is pre-
sumed that the power would have been granted by specific and definite language 
to that effect. In the circumstances sub-s. (3) cannot by implication grant to the 
Commissioner under sub-s. (1) a power which was not specifically given him by 
that sub-section. The court must accordingly reject this contention of the Solicitor-
General. 

In McDougall v. Paterson (1851), 11 C.B. 755, in interpreting s. 13 of the 
County Courts Act, 1850, since repealed, JERVIS, C.J., in delivering the judgment 
of the court stated at p. 773— 

“We are of the opinion that the word ‘may’ is not used to give a discretion, but 
to confer a power upon the court or judges; and that the exercise of such 
power depends not upon the discretion of the court or judge, but upon proof of 
the particular case out of which such power arises.” 

In Re Eyre & Leicester Corp, [1892] 1 Q.B. 136, C.A, LORD ESHER, M.R., at 
pp. 142 & 143 in dealing with s. 5 of the Arbitration Act, 1889, stated:— 

“The parties have agreed with regard to certain matters to substitute arbitration 
by a single arbitrator for a trial in court; it is admitted that there is a dispute 
within the submission; the parties have failed to concur in the appointment of 
an arbitrator; and there has been a proper notice given which has not been 
complied with. What under these circumstances does the section provide that 
the court is to do? It says that the court ‘may’ appoint an arbitrator . . . . . . . . . 
I think that in such a case as this ‘may’ means ‘must’ and that the Court is 
bound to appoint an arbitrator.” 

In the instant case what does the subsection say the Commissioner must do on 
being dissatisfied with a declaration? It says he ‘may’ cause an inventory and es-
timate to be taken by an assessor or assessors appointed by the Governor. The 
principle here is similar to that on which the court in Re Eyre & Leicester Corp. 
pronounced, and on that authority the word ‘may’ in sub-s. (1) of s. 14 of the Or-
dinance must be taken to mean ‘must’. This court is of the opinion that in the cir-
cumstances of this case it is obligatory on the Commissioner to apply for the ap-
pointment of an assessor or assessors with a view to valuing the estate of the de-
ceased and to assess the duty on the footing of that valuation. 

The judgment of the court is based on the foregoing reasons, but before pro-
ceeding to give that judgment the court feels impelled to comment on a certain 
allegation made in the affidavits filed in these proceedings which though not 
strictly relevant to the legal points which have been argued cannot because of its 
serious nature be ignored. It is the allegation by the petitioners that their valuation 
was changed at the office of the proper officer, without their consent and without 
their prior approval. Because of the nature of the allegation the court heard evi-
dence. 

On the evidence the court is satisfied that the allegations made by the petition-
ers are true. At the office of the proper officer, items on their typewritten valuation 
were erased and other figures typed in, without 
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their knowledge or prior consent. This document with the changed valuation was 
stamped ‘a true copy’ signed by the proper officer, and handed to the agent of the 
petitioners. Clearly this document was neither a true copy of the sworn valuation 
of the assets of the estate submitted in their declaration in accordance with s. 13 of 
the Ordinance nor was it a true copy of the statement of assets and liabilities sub-
mitted by the petitioners. Certifying the changed statement of assets and liabilities 
which was handed to the agent of the petitioners as being a true copy was to say 
the least grossly irregular. This method of amending a valuation of a declarant was 
high handed, irregular and savoured of an attempt to collect increased estate duty 
with a minimum of effort—a misguided conception of the duty of the office. 

The weak excuses advanced as to why this was done were bad, worse still 
were the puerile efforts to pass on the responsibility for this irregularity from one 
officer to another. It is as well that persons in responsible positions should appre-
ciate the full significance of their duty, and that they should carry out that duty 
with integrity and without favour. The circumstances of this changed document 
indicated an over zealousness to collect extra estate duty by unorthodox methods. 

The court sets aside the valuation as submitted by the proper officer, and di-
rects that— 

(i) the Commissioner cause an inventory and estimate to be taken by any as-
sessor or assessors appointed by the Governor in accordance with the provisions of 
s. 14(1) of the Ordinance; 

(ii) interest on the duty payable by the estate shall not be chargeable for the 
period 25th September, 1959 (the date when declarants made their declaration) to 
the 26th January, 1960, (the date when the proper officer gave his certificate in 
pursuance of an undertaking given the court by the Solicitor-General). 

The Commissioner shall pay the taxed costs of the petitioners. Certified fit for 
counsel. 

Appeal allowed. 

Solicitors: Andrew Gomes (for the petitioners); P. M. Birch-Smith, Crown Solicitor 
(for the respondent). 
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[Federal Supreme Court—Civil Appellate Division (Rennie, Archer and Wylie, 
JJ.) March 11, 14, 15, June 14, 1960]. 
Income tax—Company—Cash distribution to shareholders from capital reserve con-

sisting of capital profits—Whether a taxable dividend—Income Tax Ordinance, Cap. 229, 
ss. 5, 26, 27, 29 & 30. 

The respondent company was assessed to income tax in respect of the sum of $1200 
received by way of a cash distribution at the rate of $2 a share on 600 shares held by it in 
another company and paid by the latter out of a capital reserve consisting of profits made 
upon the sale of capital assets. 

Section 5 of the Income Tax Ordinance, Cap. 299, ‘provides that “income tax... shall 
be payable...in respect of...(c) dividends, interest or discounts”. Section 27 (1) provides that 
“the tax upon the chargeable income of a company...shall be charged at the rate of forty-five 
per centum of the amount of the chargeable income”. Section 29 (1) entitles every company 
registered in the Colony “to deduct from the amount of any dividend paid to a shareholder 
tax at the rate paid or payable by the company (double taxation relief being left out of ac-
count) on the income out of which the dividend is paid”. Section 30 provides that any tax so 
deducted or deductible shall, when the dividend or share is included in the chargeable in-
come of the shareholder, be set-off for the purpose of collection against the tax charged on 
that chargeable income”. 

The decision of DATE, J., (1958 L.R.B.G. 32) given in favour of the Commissioners, 
having been reversed by the Full Court ((1959), 1 W.I.R. 330, 1959 L.R.B.G. 325)) the 
Commissioners appealed to the Federal Supreme Court where the respondent argued that 
the dividend was not taxable in the hands of the shareholder and that therefore, if it had 
been paid out of a fund which was not taxable in the hands of the company, it must escape 
tax altogether in the same manner as it would escape tax in the United Kingdom. 

Held: (i) the United Kingdom legislation, as interpreted by the courts, imposes tax at 
the standard rate on the income of the company, but not on the dividend in the hands of the 
shareholder, whereas the Income Tax Ordinance, Cap. 299, imposes tax on the income of 
the company and again on the dividend of the shareholder, but permits the latter to set-off 
against his tax that part of the tax paid by the company which is proportionate to the amount 
of the dividend; 

(ii) the cash distribution was made out of profits (albeit capital profits) and was cer-
tainly not made as a step in any authorised reduction of capital. It was therefore a dividend 
within the meaning of s. 5 (c) of the Ordinance and as such was liable to tax. 

Bollers v. Income Tax Commissioners. 1931-37 L.R.B.G. 271. overruled. 
Appeal allowed. 

[Editorial Note: The respondent appealed unsuccessfully to the Privy Council 
(See Bickber Ltd. (In Voluntary Liquidation) v. C.I.T. (1962). 1 W.L.R. 897, 
[1962J 3 All E.R. 294)]. 
S. S. Ramphal, Acting Attorney-General, for the appellants.  
J. H. S. Elliott for the respondent. 

WYLIE, J.: This is an appeal from the decision of the Full Court of the Su-
preme Court of British Guiana given on an appeal from the decision of DATE, J., in 
the Supreme Court. The original proceedings were an appeal by the respondent 
company to the Supreme Court of British Guiana under the Income Tax Ordi-
nance, Cap. 299, against the decision of the Commissioner of Income Tax on an 
objection to an assessment to tax. The respondent company, a company incorpo-
rated in the United Kingdom and registered in British Guiana (in this judgment 
referred to as “the shareholder”) was assessed to tax in respect of a sum of $1,200 
received by way of a cash distribution at the rate of $2 a share on six hundred 
shares held by the shareholder in the Rupununi Development Company, Ltd., a 
company incorporated and registered in British Guiana (referred 



 179
I.R.C. v. DAVSON 

to in this judgment as “the company”). This cash distribution had been paid out of 
capital reserve from funds credited to that reserve and consisting of profits made 
upon the sale of capital assets. 

The appeal from the decision of DATE, J., is by way of a case stated in which 
the following three questions of law were submitted for the consideration of the 
Full Court. 

“(a) Whether or not the said sum of $1,200 was a ‘dividend’ within the 
meaning of s. 5 of the said Ordinance. 

(b) Whether or not the said sum of $1,200 was ‘income’ of the appellants, 
[now the respondent company] within the meaning of the said s. 5. 

(c) Whether or not, even if the said sum of $1,200 be a dividend and be 
income within the meaning of the said s. 5, the same is chargeable with in-
come tax, having regard to the provisions of the said Ordinance relating to 
dividends and to the fact that the said sum of $1,200 was paid out of capital 
profits.” 

The answers to these questions given by the Full Court and from which the appel-
lant has appealed were as follows: 

“As to question (a): The answer is in the negative.  

 As to question (b): The sum of $1,200 was not taxable income.  

 As to question (c): The answer is in the negative.” 

Most of the argument on the hearing of the appeal in this court was addressed 
to the question whether the United Kingdom income tax legislation and the British 
Guiana Income Tax Ordinance both provide for the same scheme for the taxation 
of the income of, and dividends paid by, companies. The proper answer to this 
question has a bearing on all three of the questions in the case stated and I propose 
therefore to consider first the British Guiana legislation, as did the Full Court, in 
order to determine whether it does provide for the same scheme as the United 
Kingdom legislation. 

The relevant portions of the provisions of the Income Tax Ordinance which 
require consideration are as follows: 

“5. Income tax, subject to the provisions of this Ordinance, shall be pay-
able at the rate or rates herein specified for each year of assessment upon the 
income of any person accruing in or derived from the Colony or elsewhere, 
and whether received in the Colony or not, in respect of— 

* * * * 

(c) dividends, interest or discounts; 

26. (1) The tax upon the chargeable income of every person other than a 
company shall be at the following rates.” 

The rates are then set out and are on a sliding scale commencing at 6 cents in 
the dollar on the first $1,200 of chargeable income and rising to 60 cents on the 
chargeable income in excess of $10,800. 
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“27. (1) The tax upon the chargeable income of a company other than a 
Life Insurance Company shall be charged at the rate of forty-five per centum 
of the amount of the chargeable income. 

29. (1) Every company registered in the Colony shall be entitled to de-
duct from the amount of any dividend paid to a shareholder tax at the rate paid 
or payable by the company (double taxation relief being left out of account) 
on the income out of which the dividend is paid: 

Provided that where tax is not paid or payable by the company on the 
whole income out of which the dividend is paid the deduction shall be re-
stricted to that portion of the dividend which is paid out of income on which 
tax is paid or payable by the company. 

(2) Every company aforesaid shall upon payment of a dividend, whether 
tax is deducted therefrom or not, furnish to each shareholder a certificate set-
ting forth the amount of the dividend paid to that shareholder and the amount 
of tax which the company has deducted or is entitled to deduct in respect of 
that dividend. 

30. Any tax which a company has deducted or is entitled to deduct un-
der the last preceding section from a dividend paid to a shareholder, and any 
tax applicable to the share to which anyone is entitled in the income of a body 
of persons assessed under this Ordinance, shall, when that dividend or share is 
included in the chargeable income of the shareholder or person, be set-off for 
the purposes of collection against the tax charged on that chargeable income.” 

The present case concerns two limited liability companies. It is clear from the 
definitions of “person” and “body of persons” in s. 3 that the word “person”, when 
used in the Ordinance, includes a company. At first sight, therefore, s. 5 (c) and s. 
27 (1) combined impose income tax upon any dividends received by a company 
which form part of its chargeable income. Chargeable income is defined in s. 2 as 
meaning the aggregate amount of income from the various sources specified in s. 5 
(which include dividends) remaining after allowing the appropriate deductions and 
exemptions under the Ordinance. These provisions taken on their own, and giving 
the language used its plain meaning, would leave no room for doubt that any divi-
dend received by a company as part of its income must be included in calculating 
its chargeable income, and is liable to tax as part of that chargeable income at the 
rate set out in s. 27 (1), even if the fund from which the dividend has been paid has 
already been subjected to tax under s. 27 (1) as part of the chargeable income of 
the company which declared the dividend. 

Moreover, s. 30 strongly reinforces this conclusion. For, after referring to the 
inclusion of the dividend in the chargeable income of the shareholder, it provides 
specifically for a set-off against the tax charged on that chargeable income of the 
tax which a company paying a dividend has deducted, or is entitled to deduct, 
from that dividend pursuant to s. 29. The Ordinance has expressly provided for tax 
on the whole of the chargeable income of a company and for a dividend to be in-
cluded in, and taxed as part of, the chargeable income of a shareholder. The object 
of s. 30 is clearly to preserve the principle found also in the income tax legislation 
of the United Kingdom, that tax is not to be paid twice on income out of which a 
dividend is paid, once as part of the chargeable 
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income of the company and once as part of the chargeable income of the share-
holder. The view that the object and effect of s. 30 is to prevent tax from being 
paid twice on the same income in consequence of other provisions in the Ordi-
nance is fortified by the inclusion in its scope of tax on income of other bodies of 
persons who are assessed under the Ordinance, that is to say, assessed as such be-
fore their income is distributed to their members. 

Although this principle of avoiding double taxation on such income may be 
common to the legislation of both the United Kingdom and British Guiana, it does 
not necessarily follow that both sets of legislation apply the same scheme in order 
to give effect to this principle. It was submitted by counsel for the respondent that 
the legislation of both the United Kingdom and British Guiana incorporated the 
same scheme in regard to taxation of dividends, notwithstanding the variation in 
language in the relevant provisions. He submitted further that dividends were an-
nual profits or gains falling within Case VI of Schedule D and that it was only as a 
matter of inference from the other provisions of United Kingdom income tax legis-
lation relating to tax on dividends (and more especially s. 184 of the Income Tax 
Act, 1952) that the courts had held that a dividend paid by other than foreign com-
panies was not subject to tax at the standard rate in the hands of the shareholder. 
He submitted that Case VI of Schedule D amounted to an express taxing provision 
corresponding to s. 5 (c) of the British Guiana Ordinance, that s. 184 (1) authoris-
ing the company to deduct tax corresponded to s. 29 (1) of the British Guiana leg-
islation, and that s. 199 and paragraph 3 of the Sixth Schedule corresponded to ss. 
29 (2) and 73 (1) of the British Guiana Ordinance. These provisions, it was sub-
mitted, showed that the scheme of the two sets of legislation in dealing with divi-
dends was the same and that therefore the same results must follow in the United 
Kingdom in the present case— that is to say, that the dividend is not taxable in the 
hands of the shareholder and that therefore, if it has been paid out of a fund which 
is not taxable in the hands of the company, it must escape tax altogether in the 
same manner as it would escape tax in the United Kingdom. 

In order to determine whether the scheme of each set of legislation is identical 
in this respect, it is necessary also to consider what differences there may be in the 
two sets of legislation, as well as the points of similarity. The Attorney-General, in 
the course of his submissions, drew attention to the provision for a set-off in s. 30, 
a provision which, as was conceded on behalf of the respondent, does not exist in 
the United Kingdom legislation. As the Attorney-General submitted, why should a 
shareholder be entitled to a set-off of the tax deducted from a dividend under s. 29 
(1) if he is not also taxed on the dividend as part of his chargeable income? Indeed, 
there is a condition in the section that the shareholder is entitled to the set-off only 
when the dividend is included in the chargeable income of the shareholder. This 
condition is probably designed to deny any right of set-off in such cases as share-
holders beyond the jurisdiction who may not make a return of income, but, what-
ever its object, it leads irresistibly to the conclusion that the dividend, being in-
cluded in the chargeable income of the shareholder, is going to be taxed as part of 
that taxable income, and that there is to be no right of set-off until the dividend has 
been subjected to tax as part of the taxable incomes of both the company and the 
shareholder, so that the same source of income will have been subjected to tax 
twice. 
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Moreover, if it is conceivable that a shareholder who has included dividends 
in his chargeable income is entitled to a set-off but is not liable to be taxed on the 
amount of the dividends, then the shareholder will have paid no tax at all on his 
dividend and the revenue authorities will have lost, by way of set-off, the equiva-
lent amount of tax paid by the company. The effect would be that the revenue 
would have lost that amount of tax altogether. If this was the effect of the legisla-
tion, then obviously all companies would pay out all their profits by way of divi-
dends, so that shareholders would, in effect, be saved all income tax on the opera-
tions of companies. Clearly, this cannot be the intention of the legislation and, in 
my view, this difference in the two sets of legislation shows conclusively that they 
do not adopt the same scheme at all. While both recognise the principle in the case 
of dividends that tax should not be deducted twice from the same source of in-
come, they proceed to give effect to that principle by entirely different methods. 
The United Kingdom legislation, as interpreted by the courts, imposes tax at the 
standard rate on the income of the company, but not on the dividend in the hands 
of the shareholder, whereas the British Guiana legislation imposes tax on the in-
come of the company and again on the dividend in the hands of the shareholder, 
but permits the latter to set off against his tax that part of the tax paid by the com-
pany which is proportionate to the amount of the dividend. 

Nor is this difference surprising if, as should be done, the scheme of each set 
of legislation is considered as a whole and not in relation to the provisions in re-
gard to dividends only. English income tax legislation has throughout its history 
been based on the principle of taxation at the source. (See SIMON’S INCOME TAX 
(2nd Edn.), Vol. 1, at the foot of p. 97.) On the other hand, the British Guiana leg-
islation, in common with income tax legislation introduced in many overseas terri-
tories, does not (generally speaking) provide for tax to be deducted at source, but 
for income to be taxed after it has reached the taxpayer. Consequently, it would be 
logical in the first case not to tax dividends again in the hands of the shareholder, 
whereas in the latter case it would be more consistent with the overall scheme of 
the legislation to tax them, along with all the other income of the taxpayer, when in 
his hands, and to allow him a rebate of the tax already paid by the company on the 
dividends. More important still, when this principle in regard to dividends was first 
established in the United Kingdom there was only one tax at the standard rate pay-
able by all taxpayers, whether companies or individuals, whereas the British 
Guiana legislation, again like income tax legislation in several other overseas terri-
tories, has provided for one rate of tax for companies and a different rate for indi-
viduals based on a sliding scale according to the amount of each individual’s in-
come. Clearly, it would have been quite inappropriate in these circumstances to 
leave each individual, in effect, in the position of having been taxed on his divi-
dend at the one rate applicable to all companies, and the logical way of remedying 
that position was to include the dividend in the taxable income of the individual, 
tax him on it again at the rate appropriate to his own income, and allow him to set 
off the tax paid by the company in respect of his dividend. 

I conclude, therefore, that the British Guiana Ordinance does provide for in-
come in respect of dividends to be taxed as part of the income of shareholders and, 
in view of the reasons I have given for this conclusion, there is obviously no point 
in considering the authorities which decide 
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that this is not the case in the United Kingdom in regard to tax at the standard rate 
on dividends declared by other than foreign companies. Not only the overall 
scheme of the two sets of legislation, but also the relevant provisions, vary so 
much that I do not consider the United Kingdom authorities can affect the conclu-
sions set out above based on the scheme and the express language of the British 
Guiana legislation. For similar reasons, I do not consider it necessary to consider 
the lengthy arguments that were submitted concerning the different position under 
the United Kingdom legislation in regard to dividends paid by foreign companies 
as compared with the position in regard to dividends paid by other companies. 

Having arrived at the conclusion that the Ordinance does provide for income 
from dividends to be taxed, I now turn to the three questions submitted for the 
consideration of the Full Court. The first question is this: Was the sum of $1,200 a 
“dividend” within the meaning of s. 5 of the Ordinance? The Full Court answered 
this question in the negative, concluding that “dividends” was “not intended to 
mean dividends derived from the sale of capital assets or from capital profits but 
from trading profits” [(1959), 1 W.I.R. 330, at p. 337; 1959 L.R.B.G. 325, at p. 
333]. This conclusion is no doubt based partly on the conclusion arrived at by the 
Full Court that the scheme of the United Kingdom legislation and the scheme of 
the British Guiana Ordinance in respect of tax on dividends were the same, but 
reference is also made to the provisions of ss. 29 and 30 as the reason for the fore-
going conclusion. This reasoning is not clear to me. It is true that sub-s. (1) of s. 29 
does deal only with dividends paid out of income. That is logical enough because 
the section deals with deduction of tax at the rate paid by the company and the 
company cannot be liable to income tax except in respect of what is income. The 
proviso to sub-s. (1), however, is dealing with dividends paid partly out of taxed 
income and partly otherwise and the only case included in the proviso is the case 
where tax is not paid or payable “on the whole income out of which the dividend is 
paid”. If it was in the minds of the members of the Full Court that this language 
established that the word “dividends” in s. 5 (c) is confined to dividends paid out 
of income, within the meaning of income tax legislation, and not to dividends paid 
out of what have been called for convenience “capital profits”, then I cannot agree 
with this reasoning. The proviso to sub-s. (1) of s. 29 might have been more 
widely worded, but the whole subsection is dealing with deduction of tax which is 
payable only on income and therefore does not need to deal with dividends paid 
out of capital profits because there would have been no income tax on those profits 
and therefore there could be nothing to deduct from such a dividend. For the rea-
son that such dividends could never be within the scope of the main part of the 
section, I cannot conclude that the reference in the proviso to income out of which 
dividends have been paid can have the effect of excluding from the word “divi-
dends” used elsewhere in the Ordinance dividends which have not been paid out of 
income. 

It is to be noted that the company never referred to this payment as a dividend 
but as a “cash distribution”, and prior to distribution the fund out of which the 
payments were made was, by resolution, transferred to a capital reserve account. 
Transferring funds to a reserve account is not the same as capitalising them, so as 
to put them beyond the reach of the directors to distribute except by way of return 
of capital, as is indeed shown by what happened in this instance. Nor does the de-
scription of 
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the distribution as a “cash distribution” mean that the payment is not a dividend. 
STROUD’S DICTIONARY OF ENGLISH LAW defines dividend as “the payment made 
out of profits to the shareholders in a Company.” And in Hill (R.A.) v. Permanent 
Trustee Co. of New South Wales, Ltd.. [1930] A.C. at p. 731, the Judicial Commit-
tee made this observation: 

“A limited company not in liquidation can make no payment by way of 
return of capital to its shareholders except as a step in an authorised reduction 
of capital. Any other payment made by it by means of which it parts with 
moneys to its shareholders must and can only be made by way of dividing 
profits. Whether the payment is called ‘dividend’ or ‘bonus’, or any other 
name, it still must remain a payment on division of profits.” 

This cash distribution was certainly a payment made out of profits (albeit 
capital profits) and it was certainly not made as a step in any authorised reduction 
of capital but was a payment made by way of dividing profits. I conclude, there-
fore, that this cash distribution is a dividend and is therefore within the meaning of 
s. 5 (c) and I would so answer the first question in the case stated. 

The second question is whether or not the sum of $1,200 was “income” of the 
shareholder within the meaning of s. 5. On this question, I consider the decision in 
I.R. Comrs. v. Reid’s Trustees, [1949] 1 All E.R. 354, to be conclusive. In that 
case, a South African company declared a dividend “payable from capital profits 
realised on the sale of properties”. The House of Lords held unanimously that the 
dividend was “income arising from” the shares for the purposes of Case V of 
Schedule D of the United Kingdom income tax legislation, but, in so holding, re-
lied on several authorities, some of which were cases concerning the respective 
rights of life tenants and remaindermen and some of which also concerned English 
companies and not foreign companies. Thus Lord NORMAND says ([1949] 1 All 
E.R. at p. 358): 

“There are, in my opinion, valid reasons for treating the dividend as tax-
able income in the respondents’ hands. The payment was quite properly de-
scribed as a dividend, and a dividend is at least prima facie income of the re-
cipient. In law capital cannot be returned to shareholders by a mere money 
distribution whether called a dividend or by some other name and there was in 
this instance no return of capital. The shares of the company remained after 
the distribution intact and precisely as they were before it. The payment bears 
on the face of it, therefore, the appearance of an income receipt in the hands of 
the shareholders. It is not irrelevant to consider how similar dividends have 
been dealt with in a question between liferenter and fiar or tenant for life and 
remainderman. It has been held that according to the law of England a pay-
ment received by way of dividend out of the proceeds of a sale of the com-
pany’s assets prima facie goes to the tenant for life as income of the trust es-
tate. In Re Bates, [1928] Ch. 682, the sum distributed represented profits on 
the sale of steam trawlers previously owned and operated by the company. 
EVE. J., held that ‘it was a fund which the company could treat as available for 
dividend and could distribute as profits, or having regard to its power to in-
crease capital could apply to that purpose by, for example, increasing the capi-
tal, declaring a bonus and at the same time allotting to each shareholder 
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shares in the capital of the company paid up to an amount equivalent to his 
proportion of the bonus so declared. Unless and until the fund was in fact 
capitalised it retained its characteristics of a distributable profit.’ ” 

Re Bates, referred to in this passage, concerned a distribution by an English com-
pany out of capital profits and referred to by the company as a “cash bonus”. 

Returning to Reid’s case, Lord MORTON deals with this point as follows 
([1949] 1 All E.R. at pp. 361, 362): 

“This sum must be either income arising from that possession or part of 
the capital of that possession. Despite the ingenious argument of counsel for 
the respondents, I am clearly of opinion that it cannot be part of the capital of 
that possession. No part of that possession has been sold; no part of the capital 
paid up on that possession has been returned. Before the payment was made, 
the respondents held 3,433 shares of ten pounds each, fully paid, in the com-
pany: after the payment was made their holding was exactly the same. All that 
happened was that certain cash belonging to the company, and representing 
part of the profit realised by the sale of a capital asset belonging to the com-
pany, was paid away as a dividend. Your Lordships are not concerned to con-
sider whether the company could or could not have given its shareholders the 
benefit of this profit in a form which would have been capital in the hands of 
the respondents. The directors, having this sum in their hands representing a 
profit which they were at liberty to distribute, very naturally decided to utilise 
it in paying a dividend. 

For the reasons which 1 have briefly stated, I must reject the contention 
that this dividend came to the respondents as part of the capital of the ‘posses-
sion’. It follows, I think, inevitably that the dividend is income arising from 
the ‘possession’. Prima facie a dividend paid on shares is income. It has been 
held that even if a distribution by way of dividend has been made out of prof-
its arising from some dealing with the company’s capital assets, the distribu-
tion is income, as between the persons beneficially interested in capital and 
income respectively. See Re Bates, [1928] Ch. 682; Hill v. Permanent Trustee 
Company of New South Wales, [1930] A.C. 720; Re Doughty, [1947] 1 All 
E.R. 207. None of these cases is binding on your Lordships’ House, but I see 
no reason to differ from any of them. These cases are not decisions as to the 
incidence of income tax, and of course the destination of sums paid to the 
trustees of a will must depend upon the language used by the testator. The de-
cisions are, however, helpful as showing that the word ‘income’, when used in 
its ordinary sense, includes a dividend paid out of a profit of the kind that is 
sometimes called a ‘capital profit’. 

My Lords, I see no good reason for giving to the words ‘income arising 
from possessions out of the United Kingdom’ some special meaning which 
would exclude from their scope the dividend now in question. This dividend 
is, I think, income according to the ordinary use of the word; it is part of the 
income of the trust estate in the hands of the respondents, and in holding it to 
be income within the meaning of this taxing provision your Lordships would 
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in no way be disregarding the fact that income, and not capital, is the proper 
subject of taxation under an Income Tax Act.” 

Lord REID (ibid., at p. 365) says: 

“There are many ways in which a company can deal with its profits. If it 
adopts certain methods the result is the creation of new capital assets. If it 
adopts other methods the result is the receipt of income by its shareholders. In 
either case it is immaterial whether the profits were trading profits or capital 
profits.” 

In the present case, the Company did not proceed by way of creating new 
capital assets. It adopted “other methods”, which, in my judgment, have resulted in 
the receipt of income by the shareholder. 

I have mentioned more than once that, on this point, there are references in 
Reid’s case to decisions concerning English companies because the Full Court has 
drawn attention to the fact that a clear distinction was being drawn in that case 
between the position of English companies and that of foreign companies. That 
distinction concerned taxation of dividends and not the question whether the divi-
dend in that case was income. I am unable to arrive at any other conclusion than 
that the sum received was income in the hands of the shareholder and, so far as the 
circumstances of this case are concerned, I can see nothing in s. 5 or elsewhere in 
the Ordinance which would lead to an interpretation of the word “income” in s. 5 
that would exclude this particular income. I would therefore answer the second 
question in the case stated in the affirmative. 

As to the third question, this has really been answered by the conclusion I ar-
rived at earlier in this judgment to the effect that the British Guiana Ordinance 
does not follow the same scheme as the English legislation, but provides for all 
income in respect of dividends to be taxed. The specific terms of the legislation do 
not give rise to any consideration as to whether or not the dividends from which 
the income is derived have been paid out of funds which were not taxable in the 
hands of the company paying the dividend. I would therefore give an affirmative 
answer to this question also. 

On behalf of the respondent, it was also submitted that, as it has been decided 
in 1935 by SAVARY, J., in Bollers v. I. T. Comr., 1931-1937 L.R. B.G. 271, that a 
dividend distributed by a company from a reserve fund made up of profits realised 
from the sale of capital assets is not assessable to tax under this Ordinance when 
received by the shareholders, this court should not now give a decision contrary to 
this interpretation which had been acted upon ever since 1935. Reference was 
made to the judgment in Pugh v. Golden Valley Railway Co. (1880), 15 Ch.D. at 
pp. 334-336. It is to be noted, however, that, in addition to approving specifically 
the earlier decision which it was argued should be overruled, the judgment notes 
that, since that decision, “hundreds of special Acts of Parliament” had been passed 
sanctioning interference with private rights, presumably on the basis of the earlier 
decision. The judgment sums up on this aspect (ibid., at p. 336) in the following 
terms: 

“To put the matter in another shape, the courts should be careful not to 
overrule decisions which, not being manifestly erroneous 
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and mischievous, have stood for some time unchallenged, and from their na-
ture and the effect which they may reasonably be supposed to have produced 
upon the conduct of a large portion of the community, as well as of Parliament 
itself, in matters affecting rights of property, may fairly be treated as having 
passed into the category of established and recognised law.” 

The present circumstances do not fall within that description. Apart from the 
question of the correctness of the earlier decision, there is no question of the legis-
lature or a large portion of the community having acted upon it in matters affecting 
rights of property. Nor is it the case that “obligations with a tract of future time 
have been undertaken on the faith of it”—to quote the language of Lord NORMAND 
in dealing with the same contention in Hill v. William Hill (Park Lane), Ltd., 
[1949] 2 All E.R. 452. The present case concerns only liability to income tax in the 
not very extensive field of company dividends paid out of funds realised from dis-
posing of capital assets, and these are not circumstances which ought to prevail 
over what is the primary duty of this court—to ensure that the law is correctly ex-
pounded and applied. Viscount SIMON, L.C., in thus expressing his view of the 
duty of the court when dealing with this contention in Fibrosa Spolka Akcyjna v. 
Fairbairn Lawson Combe Barbour, Ltd., [1942] 2 All E.R. 122, went on to say at 
p. 127: 

“If the view which has hitherto prevailed in this matter is found to be 
based on a misapprehension of legal principles, it is of great importance that 
these principles should be correctly defined, for, if not, there is a danger that 
the error may spread in other directions, and a portion of our law be erected on 
a false foundation.” 

A careful examination of the language used in the judgment in Bollers’ case 
and the propositions in it founded on the conclusion that the schemes of the United 
Kingdom legislation and the British Guiana legislation in regard to taxation of 
dividends are the same, show how applicable these remarks might become in fu-
ture cases, if this judgment was confirmed because of the length of time it has re-
mained unchallenged. 

I would therefore allow this appeal, set aside the judgment of the Full Court 
and restore the judgment of DATE, J. 

As to costs, it is to be noted that, prior to making this cash distribution, the 
company was informed by the Commissioner of Income Tax that tax would not be 
payable on distribution out of capital reserve and DATE, J., ordered that each party 
should bear their own costs. I agree and would order that this should apply to all 
proceedings, in the Supreme Court, in the Full Court, and in this court. 

RENNIE, J.: I concur. 

ARCHER, J.: Despite the ingenious argument of counsel for the respondent, I 
would answer the question raised in the case stated in the same way as WYLIE, J., 
has done and for the reasons he has given. Counsel’s argument is an attempted 
rationalisation of the decisions in which the identification, for income tax pur-
poses, of the shareholder with the company is discussed, and postulates a logical 
development of the law 
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which has, however, been denied by eminent judges and text-book authors. If 
these decisions were reached in the way he has submitted, it is surprising that so 
simple an explanation should have escaped the attention of the courts for so long a 
time. Accordingly, I agree that the appeal succeeds. I agree also with the proposed 
order with regard to the costs of the appeal. 

Appeal allowed. 

Solicitors: Crown Solicitor (for the appellants); J. E. de Freitas (for the respon-
dent). 
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[Federal Supreme Court—Civil Appellate Division (Rennie, Archer and Wylie, 
JJ.) March 7, 8, 9, 10, June 14, 1960]. 

Practice and procedure—Request for hearing—Consent to treat affidavits in inter-
locutory proceedings as pleadings—Statement of claim not filed—Request for hearing 
filed—Whether request a nullity—O. 30, r. 8, O. 32, r. 1, and O. 38, r. 3. 

Trespass—Independent acts of trespass occurring after writ filed—Whether damages 
could be awarded therefor in same action. 

On February 12, 1957, the respondent issued a writ against the appellant, his landlord, 
for trespass to part of the demised premises, and on the following day obtained an interim 
injunction. Affidavits were filed by both sides in subsequent interlocutory proceedings, and 
on March 23, 1957, an order was made continuing the injunction until April 30, 1957, and 
fixing the hearing of the action for the latter date, counsel for the appellant having agreed 
(though this did not appear in the order) to an early hearing with the affidavits taking the 
place of pleadings. On April 15, 1957, the respondent filed a request for hearing, and the 
hearing itself was later postponed to May 22, 1957. 

On the action coming on for hearing on May 22, 1957, the appellant objected to its 
proceeding on the ground that no statement of claim had been filed. Leave was then granted 
to file statements of claim and defence, but when, after further interlocutory proceedings, 
the matter finally came up for hearing before PHILLIPS, J., the appellant contended that the 
only request for hearing made by the respondent had been prematurely made on April 15, 
1957, when the action was not yet ripe for hearing, and that the action had accordingly per-
ished and become incapable of being revived by virtue of O. 32, r. 9 (1). In view of the 
previous consent of the appellant’s counsel to treat the affidavits as pleadings PHILLIPS, J., 
overruled the contention and proceeded to hear the action. 

Order 32, r. 1, provides for the making of a request for hearing by a plaintiff when a 
cause or matter has become ripe for hearing, and O. 30, r. 8, provides for the hearing of 
questions of fact agreed upon. Order 38, r. 3, provides as follows— 

“Whenever an application shall be made before trial for an injunction or other or-
der, and on the opening of such application or at any time during the hearing thereof, it 
shall appear to the Judge that the matter in controversy in the cause or matter is one 
which can be most conveniently dealt with by an early trial without first going into the 
whole merits on affidavit or other evidence for the purposes of the application, the 
Judge may make an order for such trial accordingly, and in the meantime may make 
such order as the justice of the case may require.” 

Judgment was given in favour of the respondent who was awarded damages in respect of 
inter alia distinct acts of trespass committed after the writ had been filed. On appeal— 

Held: (i) although O. 30, r. 8, had not been faithfully followed in that there was no 
statement of the questions in the form of definite issues or entering such issues for 
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hearing as was required by the rule, the parties had intended to adopt the shortened form of 
procedure provided for in that rule and up to April 15, 1957, the proceedings were governed 
by it and by O. 38, r, 3. The request for hearing was, therefore, not a nullity; 

(ii) account could not be taken of the acts of trespass which occurred after the filing of 
the writ since they were not continuous with the original trespass. 

Appeal allowed; new trial ordered. 

S. L. Van B. Stafford, Q.C., and B. O. Adams, Q.C., for the appellant.  

J. O. F. Haynes, Q.C., and C. A. F. Hughes for the respondent. 

ARCHER, J.: The respondent is the occupier of a flat owned by the appellant. 
He was already a tenant of the flat when the appellant purchased the buildings of 
which it was a part in 1952 and had been occupying it since 1928. On February 12, 
1957, he issued a writ against the appellant claiming damages for trespass, or, in 
the alternative, for breach of agreement, and an injunction restraining the appel-
lant, his servants and agents from entering upon the premises rented by him from 
the appellant and from interfering with, taking down and removing therefrom, any 
of his property. On the same day, he made an ex parte application for the issue of 
an interim injunction in the same terms. In his affidavit in support of the applica-
tion, he alleged acts of trespass committed on December 27 and 28, 1956, and 
February 9, 1957. The interim injunction was granted on February 13, 1957, and 
the summons to continue the injunction was made returnable for March 2, 1957. 
The appellant entered appearance to the action on February 26, 1957, and on 
March 1, 1957, he swore an affidavit in answer to the respondent’s affidavit of 
February 12, 1957, and asked for a discontinuance of the injunction. Both parties 
filed further affidavits and an order was made on March 23, 1957, continuing the 
injunction until April 30, 1957, and fixing the hearing of the action for that day. 
On April 15, 1957, the respondent filed a request for hearing. On April 30, 1957, 
he took out a summons to continue the injunction until May 22, 1957, or the final 
determination of the action. This summons was disposed of on May 11, 1957, 
when the action was fixed for hearing on May 22, 1957, and the injunction was 
continued until that day. 

On May 22, 1957, when the action came on for hearing, the appellant objected 
to its proceeding on the ground that no statement of claim had been filed. The re-
spondent was granted leave to file a statement of claim on or before June 3, 1957, 
and the appellant was given leave to file a defence within ten days of the service of 
the statement of claim; and the action was “taken off the hearing list to be re-
fixed”. 

There was a further application by the appellant on June 3, 1957, supported by 
affidavit dated May 30, 1957, for discontinuance of the injunction, to which the 
respondent replied by affidavit dated June 15, 1957. In his statement of claim 
which he had filed and delivered on June 3, 1957, the respondent claimed to be the 
tenant of the flat and a strip of land adjoining it and alleged acts of trespass to the 
demised premises both before and since the filing of the writ. These charges were 
repeated in his affidavit of June 15, 1957. The appellant put in a defence and coun-
terclaim on July 10, 1957. He denied that the respondent was a tenant of the strip 
of land adjoining the flat, He also denied 
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the allegations of trespass and counter-claimed for damages for trespass and for an 
injunction. In denying that he had trespassed, the appellant dealt seriatim with the 
allegations of trespass made in the statement of claim. 

On July 24, 1957, the appellant’s application for discontinuance of the injunc-
tion was dismissed. On September 3, 1957, the respondent took out a summons for 
an order against the appellant for committal for contempt, alleging breach of the 
injunction and specifying acts alleged to have been done by the appellant on July 
25 and 27, and August 7. 1957. The appellant replied to these charges by affidavit 
dated September 11, 1957, in which he dealt with each charge specifically. The 
respondent’s application for committal was disposed of by an order dated January 
13, 1958. The application was refused and the action was fixed for hearing during 
the first week of March, 1958. Thereafter the action came on for hearing on sev-
eral occasions, on two of which (May 30 and September 25, 1958) it was “taken 
off the list to be re-fixed”. 

On December 5, 1958, the appellant wrote to the Registrar of the Supreme 
Court of British Guiana making application for a certificate of abandonment in 
terms of O. 32, r. 9, of the Rules of the Supreme Court. 1955. The Registrar did 
not issue a certificate, and on March 9, 1959, the appellant took out a summons for 
an order directing the Registrar to issue a certificate and for orders deeming the 
action altogether abandoned and incapable of being revived and for dismissal of 
the action for want of prosecution. The action had come on for hearing before 
PHILLIPS, J., on December 22, 1958, when it had been fixed for March 6, 1959. It 
was later fixed for March 5, 1959, and subsequently for April 16, 1959. 

The appellant’s summons of March 9, 1959, came on for hearing before 
JAILAL, Ag. J., on March 14, 1959, and was adjourned from time to time. It finally 
reached PHILLIPS, J., and was dealt with together with the action. The contention 
raised before PHILLIPS, J. (and repeated before this court), was that the only re-
quest for hearing made by the respondent had been prematurely made on April 15, 
1957, when the action was not yet ripe for hearing; that the action had accordingly 
perished and had become incapable of being revived by virtue of O. 32. r. 9 (1). 

PHILLIPS, J., refused the application for the orders sought by the appellant and 
proceeded to hear the action. In dismissing the summons, he accepted the word of 
counsel for the respondent that the appellant’s objection on May 22, 1957, to the 
trial proceeding on the ground that the respondent had not filed a statement of 
claim was in face of his previous consent to treat the affidavits sworn in the inter-
locutory proceedings as the pleadings. 

The action proceeded. Before counsel for the respondent opened, counsel for 
the appellant, who had asked for leave to appeal against the dismissal of the sum-
mons of March 9, 1959, intimated that the appellant was appearing under protest 
and repeated his objection that there were no proper proceedings before the court. 
In his opening, counsel for the respondent dealt with all the acts alleged in the 
statement of claim and in the respondent’s several affidavits and on the basis of 
trespass. Counsel for the appellant did not take any objection to the terms of the 
opening of the respondent’s case, but he made repeated objections 
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when evidence was led in support of the allegations in the statement of claim of 
acts committed subsequent to the filing of the writ and of allegations which had 
not been pleaded in the statement of claim. In each instance, he was overruled. At 
the close of the respondent’s examination-in-chief his counsel asked for, and was 
granted, leave to amend the statement of claim. The amendment was subsequently 
formulated but it is merely concerned with an alteration in the amount claimed for 
damages. 

The respondent and his witnesses were cross-examined and the appellant 
called evidence. The major dispute was as to the respondent’s tenancy of the strip 
of land adjoining the fiat upon which issue had been joined. The trial judge upheld 
the respondent’s contention that the strip of land was included in his tenancy. He 
also found all the acts of interference to which the evidence had been directed to 
be proved and awarded damages. 

There are several grounds of appeal but it will be necessary to deal with only 
three of them, namely, grounds (1), (3) and (5). 

Counsel for the appellant submitted that if his first ground of appeal suc-
ceeded there was an end of the matter. His argument under this ground was that 
the request for hearing made on April 15, 1957, was a nullity; that there had been 
no order to dispense with pleadings and the court had not dispensed with the ne-
cessity for a fresh request for hearing; that the court had no power to dispense with 
a request for hearing but that even if it had, it had not done so; and that without a 
valid request for hearing the action could not have been heard. 

Counsel for the respondent contended that a premature request for hearing 
was a mere irregularity and that the appellant had waived the irregularity. 

There are several answers to the appellant’s contention but it is unnecessary to 
enumerate them all or to discuss the lengthy arguments put forward by counsel on 
the point. In the court below, counsel for the respondent said that counsel for the 
appellant had, on March 23, 1957, when the order continuing the injunction and 
fixing the hearing of the action for April 30, 1957, was made, agreed to an early 
hearing of the action on the application for the injunction, that is to say, with the 
affidavits in the interlocutory proceedings taking the place of pleadings. Counsel 
for the appellant denied that this was so but the judge accepted the word of counsel 
for the respondent. He was justified in so doing and I can see no reason to disagree 
with his conclusion. When on April 15, 1957, the respondent filed his request for 
hearing, he delivered with it what he described as a complete copy of the whole of 
the pleadings. This was in accordance with O. 32, r. 4 (1), and unless there had 
been agreement to treat the affidavits as the pleadings, the respondent’s action is 
unintelligible and he would have merely been running the risk of incurring the 
costs of an application by the appellant to set aside his request for hearing. 

Order 32, r. 1, provides for the making of a request for hearing by a plaintiff 
when a cause or matter has become ripe for hearing, and r. 6 of the same Order 
requires the Registrar to enter the cause or matter on the Hearing List on the day 
on which the request for hearing is filed. 
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The English practice is similar except that the plaintiff gives notice of trial to the 
defendant and then enters the action for trial. Order 30, r. 8 (which is in the same 
terms as O. 39, r. 8, of the Rules of the Supreme Court [U.K.]), provides for the 
hearing of questions of fact agreed upon. It is true that there was no statement of 
the questions in the form of definite issues or entering of such issues for hearing as 
required by the rule, and the order of March 23, 1957, does not recite that the hear-
ing was to be by consent without formal pleadings, but the parties clearly had in 
mind following the procedure authorised by the rule. It would be quite absurd to 
characterise as a nullity what the respondent did if the parties had in fact agreed to 
adopt the shortened form of procedure and I think that up to April 15, 1957, the 
proceedings were governed by O. 30, r. 8, and O. 38, r. 3, though the procedure 
laid down by O. 30, r. 8, had not been faithfully followed, and that the request for 
hearing was valid. Thereafter, the respondent allowed the appellant to renege, 
probably because the formal order of March 23, 1957, did not show what had been 
agreed upon, and formal pleadings were ordered on May 22, 1957, but the action 
had come on for hearing on April 30, 1957, in accordance with the order of March 
23, 1957, and in pursuance of the request for hearing which was perfectly valid 
when it was made, and it must have been entered on the Hearing List by the Regis-
trar. There has never been any application to remove it from that list, and, more-
over, the appellant has since April 15, 1957, taken several steps. 

The last proceeding taken by the respondent before the action was tried was 
the application for the committal of the appellant for contempt. The order of Janu-
ary 13, 1958, dismissing the application and fixing the hearing of the action for the 
first week in March, 1958, as well as the subsequent orders fixing other dates for 
the hearing must have been made under O. 41, r. 14. These orders were not ob-
jected to by the appellant at the time and even if they were made without jurisdic-
tion they must stand because they have not been appealed against. 

For these reasons, though there are others, I think that it is quite impossible for 
the appellant now to go behind the entry for trial and the various orders. 

It will be convenient to deal with the fifth ground of appeal next. The appel-
lant had served a notice upon the respondent to produce all his receipts for rent. No 
receipt for any year earlier than 1956 was produced and the appellant sought to 
adduce evidence of the form in which receipts had been given by the respondent’s 
former landlord through the mouth of a witness who had admittedly been the land-
lord’s agent for collection of rent. The judge rejected this evidence. 

Counsel for the respondent conceded that secondary evidence of the contents 
of the receipts for rent had been improperly rejected, but the submitted that in the 
absence of any indication as to the purport of the excluded evidence, it was impos-
sible to assess its probable effect upon the proceedings and that a new trial could 
not be justified on the ground that it had been rejected. 

The excluded evidence was clearly relevant, particularly in view of the ex-
treme vagueness of the respondent’s evidence as to the premises included in his 
tenancy. The acts of interference alleged to have taken place before the issue of the 
writ were the removal of a zinc sheet, the 
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cutting down of a clothes line, the breaking down and removal of a chicken coop, 
and the removal of plants. These acts were mentioned in the statement of claim 
and the place of interference was the yard of the premises. The writ covered both 
trespass and licence, but the acts complained of when it was issued had all been 
committed outside the flat. There would seem to have been no virtue in making a 
claim for breach of agreement in the alternative to trespass unless the respondent 
was not sure of his ground. The further acts alleged in the statement of claim to 
have been committed after the issue of the writ were the erection of a new building 
and the construction of a concrete trough in August, 1957. Evidence was also 
given of other acts committed after the issue of the writ. These had not been re-
ferred to in the statement of claim or amended statement of claim, but they had 
been among the complaints in the respondent’s affidavits in the interlocutory pro-
ceedings. They were the boring of holes through the ceiling of the flat, the pelting 
of bedsprings into the flat, the cutting off of the water supply to the respondent’s 
restaurant and shop premises, and the removal of the padlock to the latrine. The 
respondent said that he paid rent for the bottom flat, that he was entitled to occupy 
also a room on the northern side which he used as a storeroom and that he paid no 
extra rent for it, that he was privileged as tenant to go all over the yard, that he was 
privileged to use the storeroom as a part of his tenancy. One of the receipts which 
he produced, Exhibit Q dated June 13, 1956, and a duplicate receipt which the ap-
pellant produced, Exhibit S, dated January 8, 1957, refer to the rent of a flat and 
make no mention of either the storeroom or strip of land which the respondent 
claims as a part of the demised premises. The first of these receipts was issued by 
the appellant at a time when there is no hint of discord between the parties. The 
appellant said that the respondent was not the tenant of any land, and that he never 
at any time rented the respondent the strip of land surrounding the two-flat build-
ing he occupied. 

Counsel for the respondent said that the trial judge rejected the inference of a 
licence and submitted that this court could now infer a licence if not satisfied as to 
tenancy of the strip of land. I think that it is inaccurate to say that the judge re-
jected the inference of a licence. There is no indication that he addressed his mind 
at all to the question of a licence and this is not surprising in view of counsel’s 
opening of the respondent’s case and the manner in which it was conducted. What 
the respondent is seeking by this submission is a construction upon the evidence 
raised for the first time in this court and upon facts neither admitted nor proved 
beyond controversy by him. There would accordingly, in any event, be difficulties 
in the way of a judgment on the footing of a licence but having regard to the opin-
ion I have formed on the materiality of the secondary evidence of the receipts 
which was disallowed I do not pursue the matter further. In my view, knowledge 
of the contents of the receipts would have had an important bearing on the case 
and might have affected the judge’s findings. I think, therefore, that the appellant 
is entitled to a new trial on this ground. 

Counsel for the appellant urged under the third ground that the taking into ac-
count of acts of trespass occurring after the filing of the writ and included in the 
statement of claim, and of acts of trespass which had not been pleaded, was wrong. 

The respondent ought to have issued a fresh writ to cover these two 
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categories but it is tolerably clear that the appellant did not at first appreciate that 
the respondent had made a blunder. His counsel has in this court contended that by 
paragraph 13 of his defence he reserved the question of the propriety of including 
the acts in the first of these two categories in the statement of claim but this cannot 
be so. He did not move to have the offending paragraph struck out of the statement 
of claim: on the contrary, he pleaded specifically to that paragraph in paragraphs 
11 and 12 of his defence. 

Counsel for the respondent has urged that evidence of the acts committed 
since the issue of the writ had been properly admitted: (1) because one of the re-
spondent’s claims was for a perpetual injunction and the judge was entitled to take 
into account the appellant’s conduct since the filing of the writ for the purpose of 
granting the final injunction at the date of judgment; (2) for the purpose of inter-
preting and giving proper colour to the appellant’s earlier acts; (3) because the 
respondent’s claim was in respect of a continuing cause of action within the mean-
ing of Hole v. Chard Union (1894), 70 L.T. at p. 54. The submission that the claim 
is in respect of a continuing cause of action is quite untenable. With regard to the 
other submissions, the passages in the judgment in which the judge records his 
findings are sufficiently ambiguous as to make it at least arguable that he treated 
the acts of interference as to which evidence had been given as if they had all been 
perpetrated before the issue of the writ. I think, therefore, that the respondent, if he 
wishes to pursue these subsequent allegations, must put himself in order. Both 
sides have made mistakes and the pleadings as they stand are defective. 

I would allow the appeal and order a new trial; the appellant to be at liberty to 
move to strike out paragraph 7 of the statement of claim. There is no need to give 
the respondent leave to issue a second writ to embrace the acts alleged to have 
occurred since February 12, 1957: he must proceed as he may be advised. The 
respondent should pay the costs of this appeal. The costs of the first trial to abide 
the result of the second trial. 

RENNIE, J.: I concur. 
WYLIE, J.: I also concur. 

Appeal allowed; new trial ordered. 

Solicitors: A. Vanier (for the appellant); H. B. Fraser (for the respondent). 
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[Federal Supreme Court—Criminal Appellate Jurisdiction (Rennie, Archer and 
Wylie, JJ.) March 17, June 15, 1960]. 

Criminal law—Murder—Directions on law as to issues not arising on evidence—
Directions on law not related to facts—Confusing. 

Criminal law—Murder—Directions—Self-defence—Evidence that accused was 
choked and stifled not put to jury—Whether directions adequate. 

At his trial for murder the appellant raised the defences of self-defence and pro-
vocation. The evidence, if accepted, suggested that retreat was not possible and that there 
was no cooling time, but the trial judge gave directions on the law relating to these matters 
without telling the jury what facts they should take into account in determining whether or 
not retreat was possible or whether or not there was time for cooling. Further, on the issue 
of self-defence, he invited the jury to compare the numerous wounds received by the de-
ceased with the only injuries received by the accused, namely, two small abrasions, but 
failed to mention evidence to the effect that the appellant had been choked and was being 
stifled in a swamp. 

Held: (i) the directions concerning the law relating to self-defence were confusing, and 
with respect to the law relating to provocation were excessive and confusing; 

(ii) in giving directions to a jury a judge should not lay down the law in one compart-
ment and refer to the facts in another; the one should be related to the other; 

(iii) the evidence relating to the issue of self-defence was inadequately put. 

Appeal allowed; new trial ordered. 

S. D. S. Hardyal for the appellant. 
G. L. B. Persaud, Solicitor-General (ag.), for the Crown. 

RENNIE, J., delivered the judgment of the court: At the close of the argument, 
we allowed the appeal, quashed the conviction, set aside the sentence, and ordered 
a new trial. We also said that we would, at a later date, give our reasons for so do-
ing. This we now do. 

The grounds of appeal are numerous and somewhat wide in scope, but, with 
the exception of the ground of misdirection, we saw no merit in any of them, and, 
for that reason, refrain from making reference to any ground other than misdirec-
tion. 

Exception was taken to the form of the directions when dealing with the ques-
tions of self-defence and provocation. It was submitted to us that the law was laid 
down in one compartment, so to speak, and the facts were referred to in another, 
and no attempt was made to relate the one to the other. The directions do seem to 
deserve this criticism. The law of self-defence was meticulously explained as a 
lecturer might well explain it to a class of students, but nowhere in the directions 
are the jury told what facts they should take into account when considering this 
aspect of the case. The nearest they got to having the facts related to self-defence is 
the statement that, when considering self-defence, it would be relevant for them to 
compare the wounds on the body of the deceased with the injuries on the appellant. 
This statement, however, deals with only one factor of self-defence—whether 
there was the necessity to use such force. About this factor of self-defence and the 
direction concerning it, we shall have more to say at a later stage of these reasons, 
but now return to the matter under consideration. The jury were told: 
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“If in all the circumstances as a reasonable man, he feels that he is in danger—
serious danger—he is entitled to take steps to defend himself, if necessary to 
the extent of killing, but though he can do that, it is his duty to retreat if he can 
reasonably do so in all the circumstances. 

You may think that it is not a very manly thing to do to run away if a per-
son is attacking you or threatening to attack you. But it is the law”. 

Nowhere in the directions were they told what facts they should take into account 
in determining whether or not to retreat was reasonable. The evidence, if accepted, 
would seem to suggest that retreat was not possible and it must be confusing to a 
jury in such circumstances to be told that, although it may be considered not manly 
to retreat, the law nonetheless requires it if the person attacked can reasonably do 
so. 

As in the case of self-defence, so in the case of provocation; no assistance was 
given to the jury by relating the evidence to the law. We can see a possibility of 
some confusion being caused in the minds of the jury by this failure to relate the 
one to the other. Such a confusion could have been caused by reason of their being 
told: 

“If there was time for cooling between the time that the provocation was given 
and the time that the killing was done, then, of course, you cannot get the 
benefit of provocation to reduce the offence from murder to manslaughter”, 

and, on another occasion: 

“But, as I told you, the question of time for cooling is important in considering 
provocation. If there was time after the provocation was given within which a 
reasonable person would regain control of himself, then you cannot say that 
the accused was acting under the impulse of provocation”. 

These directions were given in spite of the fact that the evidence, if believed, 
showed that no time elapsed between the provocation and the retaliation. In an-
other case, such an excess of direction in law might not have confused the jury, 
but, in the present case, where evidence was given of the relationship that existed 
between the deceased and the appellant’s mother as a motive for the alleged of-
fence, the jury might very well have found themselves in the position where they 
would ask themselves the question—what the judge meant when he referred to 
cooling time? Had he in mind the relationship between the deceased and the appel-
lant’s mother? There was nothing else in the case, apart from the encounter, that 
might have affected the appellant’s mind and if there could have been no question 
of cooling time with regard to the encounter, the jury must necessarily have won-
dered why they were told about cooling time and, more so, when they remembered 
that they were told that it is important and, still more so, having regard to the fact 
that the directions on provocation ruled out the relationship between the deceased 
and the appellant’s mother. 

Apart from those criticisms of the directions there is also a serious misdirec-
tion on the question of self-defence. It concerns the evidence 
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of the attack which the appellant said he repelled. That evidence, shortly put, is to 
the effect that the appellant was held by the neck, choked, and when he fell in the 
swamp, was being stifled. It was dealt with in the directions in these words: 

“Well, gentlemen, in considering self-defence it would be relevant for you to 
compare the wounds on the body of Boyo Tomby with the injuries found on 
the accused, Baldeo. I have read out the whole list to you. The doctor has 
numbered them in groups of 23—that is on external examination—and there 
were internal injuries, some of which he said corresponded with the external 
injuries that he saw. But although the doctor put them into 23 groups they 
were a lot more than 23 wounds. 

In the case of group number 22, for instance, the doctor said there were 
eleven wounds on the back. So that there were quite a few wounds on the 
body of Boyo Tomby and the doctor said that all the wounds could have been 
caused by a sharp cutting instrument, such as a cutlass. 

He said he examined Baldeo, the number 1 accused on the 8th July in the 
very early morning at about ten minutes to five and he found two small abra-
sions on his neck”. 

In that direction no mention whatever was made of the choking and stifling. The 
jury were told that in considering self-defence they should compare the wounds on 
the body of the deceased with the two small abrasions on the appellant’s neck. The 
choking and stifling seem to us to be of far greater consequence and should have 
been mentioned. To omit to mention them, in our view, amounts to a serious mis-
direction. 

Having considered the misdirections, we then considered whether this was a 
case in which the proviso to s. 16 (1) of the Federal Supreme Court (Appeals) Or-
dinance, 1958, No. 19 of 1958, ought to be applied and if it should not be applied, 
what course the court should take. In our view, the proviso may be applied and an 
appeal dismissed if the court is satisfied that the jury would or must inevitably 
have arrived at the same verdict if they had been properly directed. For the court to 
be so satisfied, there must be no room for doubt (however remote) as to the facts 
the jury accepted. In this case, the jury could have returned a verdict of guilty of 
murder by either rejecting the evidence of the attack on the appellant, or by accept-
ing that evidence, but coming to the conclusion on the direction they received that 
the necessity had not arisen for the appellant to defend himself as he said he did. In 
those circumstances, it seemed clear to us that the proviso should not be applied 
and that the appeal should be allowed and a new trial ordered. 

In view of the course we have taken, it is undesirable to deal with the facts of 
the case or to say anything about the reason for ordering a new trial other than that 
we have considered s. 16 (2) of the Federal Supreme Court (Appeals) Ordinance, 
1958, No. 19 of 1958, and exercised the power entrusted in us. 

Appeal allowed; new trial ordered. 



 198
R. v. TIWARI 

[Supreme Court (Fraser, J.) June 14, 15, 1960]. 

Criminal law—Indictment—Endeavouring to obtain a valuable security by virtue of 
forged instrument—Words “knowing the instrument to be forged” omitted from the indict-
ment—Case for prosecution closed—Whether indictment could be amended—Criminal Law 
(Procedure) Ordinance, Cap 11, s. 97 (1). 

Criminal law—Evidence—Two of several counts withdrawn—Whether evidence con-
cerning those two counts admissible in respect of remaining counts—Counsel—Duty to 
court. 

The words “knowing the instrument to be forged” were omitted from an indictment for 
the offence of endeavouring to obtain a valuable security under, upon or by virtue of a 
forged instrument. At the close of the case for the prosecution it was submitted that no of-
fence was disclosed. 

Held: The indictment could even at that stage be amended under the provisions of s. 97 
of the Criminal Law (Procedure) Ordinance, Cap. 11. 

Indictment amended. 
The trial judge having intimated his intention to withdraw two counts of the in-

dictment, it was submitted that the evidence concerning those counts was inadmissible as to 
the remaining counts. 

Held: Where the jury acquit an accused on one of the counts in an indictment, evidence 
of similar facts relating to that count from which intention might be inferred could be con-
sidered by the jury, not as evidence of the commission of a criminal offence, but as evi-
dence to negative accident or omission. 

Observations on the duty of counsel to the court. 
Objection overruled.  

F. R. Wills for the Crown.  
B. O. Adams, Q.C., (R. Marques & R. McKay) with him) for the No. 1 accused.  
L. A. Luckhoo, Q.C., (S. Rahaman with him) for the No. 2 accused. 

FRASER, J.: On the resumption yesterday counsel for the number 1 accused, 
Tiwari, submitted that no prima facie case had been made out on any of the five 
counts of the indictment and therefore the case against the number 1 accused 
should be withdrawn from the jury. 

The crown prosecutor, upon the invitation of the court, agreed that there was 
no case to answer with respect to counts one and two of the indictment and con-
ceded that counts one and two should be withdrawn from the jury. 

With respect to the other three counts, counsel for the accused Tiwari made 
several submissions the sum of which amounted to the submission that there was 
no evidence of an intention to defraud. With respect also to these three counts, the 
crown prosecutor in reply agreed that there was no case to answer, and said there 
was merely a scintilla of evidence which amounted to suspicion, which in his 
view, was inadequate for the purpose of establishing a prima facie case. 

Counsel for the No. 2 accused, Singh, submitted with respect to count 4 of the 
indictment, that there was no evidence that the number 2 accused had either 
touched, handled, seen or uttered the voucher, Exhibit “A”, and that in order to 
establish the allegation of uttering, it was essential to prove that the accused had 
dealt with the document. With regard to the fifth count, he submitted that the par-
ticulars in the indictment disclosed no offence for the reason that the words 
“knowing the instru- 
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ment to have been forged or altered” were omitted from the statement and particu-
lars of offence. He also submitted that there was no evidence of an attempt (or an 
endeavour) to obtain a valuable security by the accused Singh. In support of his 
contention he submitted the cases of R. v. John Eagleton (1854), Dears’ Report 
115; R. v. Robinson, (1915) 11 Cr. App. R. 124; R. v. Roxham, (1943) 24 Cr. App. 
R. 37. 

In reply to these submissions, the crown prosecutor stated that he did not think 
there was sufficient evidence with regard to the fourth count and stated that there 
was no case to answer; but with regard to the fifth count he said that even though 
he agreed for other reasons there was no case to answer, nevertheless he would 
submit that the indictment could be amended to include the words “knowing the 
instrument to be forged or altered.” 

On this point, I wish to say at once that when the crown prosecutor submitted 
that the indictment could be amended I said that I was doubtful that an indictment 
could be amended at that stage of the proceedings in order to include a mental 
element. I also said that unless there was clear authority to the contrary, I did not 
intend to do so. During the adjournment, however, I had an opportunity to examine 
the authorities on this question and it seems clear that an amendment can be made 
under the provisions of s. 97, sub-s. 1 of the Criminal Law (Procedure) Ordinance, 
Cap. 11, which is similar to the provisions of section 5 (1) of the Indictments Act, 
1915. 

With respect to amending the indictment to include a mental element, the case 
of R. v. Fraser (1923), 17 Cr. App. R. 182, is very much in point. In that case an 
amendment was allowed under s. 5 of the Indictments Act, 1915, and the words 
“with intent to defraud” inserted. It was urged in that case that the amendment 
could only be made before the indictment is found by the grand jury. 

Lord Chief Justice HEWART in giving decision said that that argument was in 
entire disagreement with s. 5 of the Act and went on to say as follows:— 

“It was a case in which s. 5, sub-s. 1 of the Indictments Act, 1915, imposes the 
duty on the court to amend the indictment. There was no injustice and it 
would have been a failure of duty on the part of the court if the amendment 
had not been made.” 

That case was cited with approval by the West Indian Court of Appeal in the 
case of R. v. Abdool Sattaur, 1931-37 L.R.B.G. 640. In view, therefore, of the 
clear authority existing for such an amendment, I purpose to amend count 5 of the 
indictment by inserting the words “knowing the instrument to be forged.” 

I overrule the submissions made on behalf of both accused with respect to 
counts 3, 4, and 5 of the indictment, I accept the concession of counsel for the 
Crown, with respect to counts 1 and 2 and I purpose to direct the jury to return a 
formal verdict of not guilty in favour of the number 1 accused with respect to those 
two counts. 

I could, perhaps, end my decision at this point. In view, however, of certain 
unique features of the argument, I intend to deal briefly with some of them. 

It cannot have often happened that counsel appearing for the Crown 
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conceded almost in their entirety no-case submissions made by counsel for the 
defence at the close of the case for the prosecution. A fair inference to draw from 
the conduct of the crown prosecutor is that he has little faith in the case he is pre-
senting. If that is so, then it seems to me that the proper course for him to have 
adopted was to enter a nolle prosequi, a right which the Attorney General can ex-
ercise at any stage of the proceedings. 

Counsel has not done so. While, perhaps, I should commend him for express-
ing his convictions as clearly and as strongly as he did, it is apparent that he has 
not given sufficient objective examination to the evidence which he has himself 
led. It is, I think, the duty of counsel always to be fair to the court and to express 
his views honestly and fearlessly. I also think that that duty must at all times be 
exercised with due regard to the circumstances of the case. 

There is evidence given by Albert Woolford to the effect that on the morning 
of the 23rd April, 1959, the number 1 accused brought to him Exhibits “A”, “B1” 
and “B2” and asked him to sign Exhibit “A”. The witness said that at that time the 
number 2 accused was about 3 yards away from him, but within earshot of himself 
and Tiwari. Woolford said that he asked Tiwari whether Singh was waiting and if 
the bills and vouchers, Exhibits “A”, “B1” and “B2” concerned the number 2 ac-
cused. In reply to this, Tiwari told Woolford that the number 2 accused was wait-
ing on the transaction to which the documents referred. Thereupon Woolford told 
Tiwari to ask the number 2 accused to have a seat by the cashier’s cage. 

When that evidence was led, counsel for the accused Tiwari was not in court, 
but the crown prosecutor was in court. It would seem that in the argument yester-
day he had quite overlooked it. 

In dealing with the evidence on the first two counts of the indictment, counsel 
for the accused Tiwari urged that in view of my intention to withdraw those counts 
from the jury, the evidence concerning those two counts is inadmissible. 

I disagree with that contention. Having examined the authorities, it seems that 
even where the jury acquit an accused on one of the counts in an indictment, evi-
dence of similar facts relating to that count from which intention might be inferred 
can be considered by the jury, not as evidence of the commission of a criminal 
offence, but as evidence to negative accident or innocence. R. v. Stephens (1881). 
16 Cox C.C. 387, and R. v. Colclough (1882), 15 Cox C.C. 92. With regard to the 
submission of counsel for the accused Singh that there is no evidence of a dealing 
with the voucher (exhibit “A”) by the accused Singh, there is some evidence to 
this effect in the deposition of Constable Meertins, who unfortunately died since 
the preliminary enquiry. 

I have considered the cases cited by counsel for the accused Singh. The prin-
ciple established by those cases is that there must be an act sufficiently proximate 
to the obtaining for the offence of attempting to be established. In the instant case, 
I find there is prima facie evidence establishing conduct on the part of the number 
2 accused which may be considered sufficiently proximate to the delivery of the 
cheque to constitute endeavouring or attempting. 

For these reasons, therefore, I overrule the submissions of counsel and direct 
that the two accused lead their defence this morning. The 
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accused Tiwari will do so with respect to the third and fourth counts and the fifth 
count of the indictment as amended and the accused Singh with regard to the 
fourth count and the fifth count as amended. 

Indictment amended.  
Objection overruled. 
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[Supreme Court (Luckhoo, C.J. (ag.)) May 19, 31, June 18, 1960]. 
Certiorari—Magistrate—Whether certiorari lies to quash committal for trial. 
Mandamus—Magistrate—Indictable charge—Preliminary inquiry—Offence charged 

not disclosed—Another offence disclosed—Accused committed on offence charged—Val-
idity of committal—Whether mandamus lies to compel discharge of accused—Criminal 
Law (Procedure) Ordinance, Cap. 11, ss. 69 and 70. 

At the conclusion of the evidence in a preliminary inquiry into a charge of larceny the 
magistrate committed the applicant on the charge as laid and admitted him to bail after mak-
ing the following note: 

“Court not quite satisfied whether the offence of larceny has been sufficiently dis-
closed, but is satisfied that a prima facie case for fraudulent conversion and possibly 
forgery has been disclosed by the evidence.” 
Counsel for the applicant moved for a writ of certiorari to quash the committal and for 

a writ of mandamus commanding the magistrate to show cause why he should not discharge 
the applicant under s. 69 of the Criminal Law (Procedure) Ordinance, Cap. 11, which is as 
follows— 

“When all the witnesses on the part of the prosecutor and of the accused person, if 
any, have been heard, the magistrate shall, if, upon the whole of the evidence, he is of 
opinion that no sufficient case is made out to put the accused person upon his trial, dis-
charge him, and in that case any recognisance taken in respect of the charge shall be-
come void.” 
Held: (i) although the decision to commit an accused person for trial involves a judi-

cial act, the act is not “recorded” or required by statute to be recorded and cannot therefore, 
be brought up to be quashed; 

(ii) the fact that the magistrate found that there was no evidence to support a charge of 
larceny did not deprive him of jurisdiction to commit the applicant for trial since the ques-
tion of jurisdiction is to be determined at the commencement and not at the conclusion of 
the inquiry; 

(iii) assuming the magistrate was in error in concluding that he was empowered to 
commit an accused person for trial for the offence charged if that offence was not disclosed 
by the evidence but if some other indictable offence was disclosed, his error was one result-
ing from his consideration of a section of an Ordinance and not from his taking into consid-
eration matters which were outside of his jurisdiction. The remedy of mandamus would not 
lie in such a case; 

(iv) in s. 69 of Cap. 11 the discharge of the accused person means discharge from cus-
tody and not the determination of the charge. Therefore, since the applicant, having been 
summoned, was never in custody or on bail during the course of the preliminary inquiry, 
there was no failure of the magistrate to perform any duty required by s. 69, and for this 
reason alone mandamus could not go; 

(v) there is no reason why a committal should not be for the offence charged where, 
though that offence is not disclosed, another indictable offence is disclosed by the evidence. 

Applications refused. 
[Editorial Note: As to whether certiorari lies only in respect of formal orders 

see D. M. GORDON on the CAB-DRIVER’S LICENCE CASE in (1954), 70 L.Q.R. 203, 
at pp. 211 to 212.] 
J. O. F. Haynes, Q.C., for the applicant. 
G. L. B. Persaud, Senior Crown Counsel, for the respondent. 
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LUCKHOO, Ag. C.J.: The applicant was charged indictably by way of sum-
mons with the offence of larceny, contrary to s. 164 of the Criminal Law (Of-
fences) Ordinance, Cap. 10. The preliminary inquiry into the charge was con-
ducted by the respondent, a magistrate of the Georgetown Judicial District. At the 
conclusion of the evidence counsel for the accused (applicant) submitted that the 
evidence failed to disclose the offence of larceny as charged. The magistrate com-
mitted the accused for trial on the charge as laid after making a written note of his 
reasons therefor in the following terms: 

“Court not quite satisfied whether the offence of larceny has been suffi-
ciently disclosed, but is satisfied that a prima facie case for fraudulent conver-
sion and possibly forgery has been disclosed by the evidence.” 

The applicant was admitted to bail by the magistrate after committal for trial. 
Counsel for the applicant has moved the court for a writ of certiorari to bring up 
and quash what is referred to in the application as the committal order. A certified 
copy of that document has been annexed to the applicant’s affidavit in support of 
the motion and marked “B”, but that document is merely a departmental form 
without any statutory authority which is usually included in the documents relating 
to the inquiry transmitted to the Registrar of the Supreme Court. Under s. 73 of the 
Criminal Law (Procedure) Ordinance. Cap. 11, every person committed for trial is 
entitled to have copies of the depositions and of his own statement (if any) and 
under s. 75 (1) of that Ordinance the magistrate is required to transmit to the Reg-
istrar as soon as may be after the committal of an accused person the information 
(if any), the depositions of the witnesses, the documentary exhibits thereto, the 
statement of the accused person and the recognisances entered into. These docu-
ments form the record of proceedings at a preliminary inquiry into an indictable 
charge. The magistrate is required by s. 75 (2) of the aforesaid Ordinance to send a 
copy of those documents at the same time to the Attorney-General. 

The document marked “B” contains the following information: 
(i) it recites the fact that the accused is committed for trial and states the 

place and date of trial. This is not required by any enactment to be recorded; 

(ii) it gives the accused’s address for service by the Attorney-General of 
any notice if it is required to inform him that a prosecution witness who gave 
evidence at the inquiry will not be called at the trial. This is required by s. 80 
(3) of Cap. 11 to be recorded; 

(iii) it states that the accused has been informed as is required by s. 80 (3) 
of Cap. 11 of his right to require the attendance at the trial of any witness to 
whom notice has been given not to attend the trial and of the steps the accused 
must take for the purpose of enforcing such attendance. This is not required by 
any enactment to be recorded; 

(iv) it states the sum in which the accused is admitted to bail where bail 
has been fixed. This is required by s. 86 (1) of Cap. 11 to be recorded by en-
dorsement either on the warrant of commitment or on a separate paper. 
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A committal for trial is, in the case of a person committed to prison, made by 
warrant of commitment and where the accused person is admitted to bail a recog-
nisance of bail is taken in writing. 

The argument of counsel for the applicant has proceeded on the basis that the 
magistrate erred in law in committing the applicant for trial on the charge of lar-
ceny when the evidence did not satisfy the magistrate that a prima facie case of 
larceny had been made out, even though the commission by the applicant of some 
other indictable offence was disclosed by the evidence. It will be convenient first 
to consider the question whether certiorari can lie for error in a preliminary in-
quiry into an indictable charge. 

At the commencement of his argument, counsel for the applicant cited to the 
court references to certain Irish cases and to one Canadian case which counsel 
conceded might appear to be against him. He stated that he could find no reported 
English case on the point. 

In 11 HALSBURY’S LAWS (3rd Edn.), p. 130, para. 239, there appears the fol-
lowing passage: 

“Certiorari lies, therefore, to remove orders made at quarter sessions 
other than judgments upon indictments, and all orders or commissions before 
justices of the peace, in order to quash them. It does not, however, lie to re-
move a decision of justices to commit or refuse to commit a defendant for 
trial;” 

The authorities cited in the footnote for the statement in the second sentence in the 
above passage are R. v. Roscommon JJ., [1894] 2 I.R. 158, and R. (Hastings) v. 
Galway County JJ. (1901), 43 I.L.T. 185. 

In 9 HALSBURY’S LAWS (2nd Edn.), p. 859, para. 1450. the following passage 
appears: 

“The decision of justices to commit a defendant for trial or to admit him 
to bail will not be removed, inasmuch as to grant the writ in cases of this kind 
would cause delay and embarrassment in the administration of the law.” 

In the footnote to that passage the case of R. v. Roscommon JJ. is cited and it is 
stated that the decision turned on the Petty Sessions (Ireland) Act, 1851, s. 15, the 
language of which is practically identical with that of the Indictable Offences Act, 
1848, s. 25. It is also stated that O’BRIEN, C.J., ([1894] 2 I.R. at p. 172), apparently 
rested his judgment, not only on the ground of inconvenience but also on the cir-
cumstance that, although the decision in question involved a judicial act, the act 
was not “recorded” nor required by statute to be recorded. 

No reports of the Irish case cited are available in the Law Library. Counsel for 
the applicant also cited a Canadian case, R. v. Irwin, [1943] O.W.N. 668. No report 
of this case is available in the Law Library. 

Counsel for the applicant has contended that the question as to whether certio-
rari lies in respect of a decision of a magistrate to commit an accused person for 
trial should not be determined on the references to the Irish and Canadian cases 
cited as the precise wording of the statutes under which they were decided is not 
known. Further, counsel argued, the reasons of inconvenience, delay and embar-
rassment in the administration of the law are not juridically sound. Counsel has 
contended 
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that the matter should be determined by the application of the principle that the 
supervisory jurisdiction of the higher court will be exercised in quashing proceed-
ings of the lower court where there is an error of law apparent on the face of the 
record. It is clear that where a tribunal states on the face of its order the grounds on 
which it has made the order and it appears that in law those grounds are not such 
as to warrant the decision to which the tribunal has come, certiorari to quash the 
order would lie (R. v. Northumberland Compensation Appeal Tribunal, Ex p. 
Shaw, [1951] 1 All E.R. 268.) 

The magistrate has stated the grounds on which he has reached his decision to 
commit the applicant for trial. But does there exist any order or adjudication of the 
magistrate to be quashed? If there is no order or adjudication by the magistrate 
then certiorari would not go. If, perchance, the “order” is the form marked “B” 
then no error is apparent on the face of it as nothing is stated thereon as to the rea-
sons for the magistrate’s decision or even of the offence for which the applicant 
has been committed for trial. The object of the inquiry, as stated by COCKBURN, 
C.J., in R. v. Carden (1879), 5 Q.B.D, at p. 6, is not to determine the guilt or inno-
cence of the accused, but to inquire whether the accused ought or ought not to be 
committed for trial. The reasons of the magistrate for his decision do not form any 
part of the record of the inquiry as contemplated by s. 75 of Cap. 11. There is no 
speaking order embodying the decision of the magistrate and forming part of the 
record. The “decision” of the magistrate is contained in the warrant of com-
mitment or the recognisance of bail as the case may be and in the present case 
there is no allegation that there appears any error on the face of the recognisance 
signed by the appellant. Be that as it may I find myself in agreement with the rea-
sons for the decision of O’BRIEN. C.J., in R. v. Roscommon JJ., [1894] 2 I.R. 158, 
given in the footnote to para. 1450 at p. 859 of 9 HALSBURY’S LAWS, (2nd Edn.) 
that certiorari would not lie in respect of decisions of justices in such matters. 

Counsel for the applicant has further submitted that a question of jurisdiction 
is involved in that the magistrate having found that there was no evidence to sup-
port a charge of larceny there has been a failure of a condition precedent to the 
committal for trial of the applicant. I do not agree. The question of jurisdiction is 
to be determined at the commencement not at the conclusion of the inquiry (R. v. 
Bolton, (1841) 1 Q.B. 66.) The jurisdiction of the magistrate did not depend upon 
any fact collateral to the actual matter in issue. I am satisfied that the magistrate 
did not act either in the absence of or in excess of jurisdiction. 

I do not see how the extradition cases cited by counsel for the applicant can 
assist his argument. It is true that the principles to be applied by a magistrate in 
deciding whether he should commit an accused person to prison in an extradition 
case are the same as those to be applied in deciding whether or not to commit an 
accused person for trial in an inquiry into an indictable charge (R. v. Holloway 
Prison (Governor), Re Siletti (1902), 71 L.J.K.B. 935). 

But in all of those cases cited by counsel the applications brought before the 
court were habeas corpus applications. In habeas corpus applications the court 
examines the evidence to see whether there is absolutely no evidence upon which 
the magistrate could have exercised his discretion as to whether to commit or not 
apart from the question 
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as to whether the offence charged is one within the jurisdiction of the magistrate to 
commit an accused person under the Extradition Act in force. In certiorari appli-
cations the court does not examine the evidence and it is therefore to beg the ques-
tion why can an accused person on bail not get an order for committal for trial 
quashed by certiorari if he could be released from prison on habeas corpus pro-
ceedings where there is no evidence of the commission by him of any extradition 
offence. 

The provisions of s. 72 (2) of Cap. 11 seem to put the matter beyond doubt. 
Under that subsection if the Attorney-General is of the opinion that an accused 
person who has been discharged by the magistrate should have been committed for 
trial the Attorney-General is empowered to remit the depositions to the magistrate 
with directions to him to commit the accused person for trial. If the magistrate in 
the exercise of his discretion discharges the accused person and even states his 
reasons for so doing, he is nevertheless bound upon the direction of the Attorney-
General thereafter to commit the accused person for trial. The courts cannot go 
behind the direction of the Attorney-General to inquire into the sufficiency of the 
evidence whether on certiorari or on motion to quash any indictment which might 
later be preferred against the accused person consequent upon committal for trial. 

The application for certiorari fails for the reasons given above and the order 
nisi for the issue of the writ must therefore be discharged. 

The applicant has also moved the court for the issue of a writ of mandamus to 
command the magistrate to show cause why, by virtue of the provisions of s. 69 of 
the Criminal Law (Procedure) Ordinance, Cap. 11, he should not discharge the 
applicant. Counsel contended that s. 69 requires a magistrate to discharge the ac-
cused where the magistrate is of the opinion that no prima facie case is made out 
to put the accused person on his trial for the offence charged in the information 
and that it is not competent for the magistrate to commit an accused person for trial 
for any other indictable offence whatsoever which may be disclosed by the evi-
dence. 

Reference to the following cases shows in what circumstances the writ of 
mandamus would go. 

In Ex p. Nash (1850), 15 Q.B. 92, it was held that the court will not grant a 
mandamus commanding a railway company to take the seal off the register of 
shareholders on a suggestion that it was affixed without authority, and contrary to 
the provisions of the Companies Clauses Consolidation Act, 1845. In the course of 
his judgment in that case Lord CAMPBELL, C.J., said: 

“The writ of mandamus is most beneficial: but we must keep its operation 
within legal bounds, and not grant it at the fancy of all mankind. We grant it 
when that has not been done which a statute orders to be done; but not for the 
purpose of undoing what has been done. We may, upon an application for 
mandamus, entertain the question whether a corporation, not having affixed its 
seal, be bound to do so; but not the question, whether, when they have affixed 
it, they have been right in doing so. I cannot give countenance to the practice 
of trying in this form questions whether an act professedly done in pursuance 
of a statute was really justified by the statute.” 
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In R. v. Bolton Lord DENMAN said [(1841), 1 Q.B. at p. 74]: 
“The question of jurisdiction does not depend on the truth or falsehood of 

the charge, but upon its nature; it is determinable on the commencement, not 
at the conclusion of the inquiry:” 

and (ibid., at pp. 74, 75): 
“The second case is a recent decision on the Common Pleas of Cave v. 

Mountain which we cite only for the rule, which seems to us very clearly and 
satisfactorily laid down by the Lord Chief Justice: ‘There can be no doubt but 
that if a magistrate commit a party charged before him, in a case where he has 
no jurisdiction, he is liable to an action for trespass. But if the charge be of an 
offence over which, if the offence charged be true in fact, the magistrate has 
jurisdiction, the magistrate’s jurisdiction cannot be made to depend upon the 
truth or falsehood of the facts, or upon the evidence being sufficient or insuf-
ficient to establish the corpus delicti brought under investigation,” 

In Ex p. Lewis, (1888) 21 Q.B.D. 191, it was held that the court will not ques-
tion by mandamus the honest decision of a tribunal, even though erroneous, in 
matters within its jurisdiction, and in regard to which it has been entrusted with a 
discretion. 

In SHORT & MELLOR’S THE PRACTICE ON THE CROWN SIDE OF THE KING’S 
BENCH DIVISION (2nd Edn.), pp. 198, 199, it is stated that: 

“[Mandamus] differs from certiorari and prohibition in that the latter 
writs are used wherever an inferior tribunal has wrongly exercised or ex-
ceeded its jurisdiction while mandamus is only used where the inferior tribu-
nal has declined jurisdiction, the object of mandamus being not to review or 
control the action of the inferior court, but merely to compel it to act.” 

A magistrate must adjudicate within his jurisdiction and according to law. If not 
this is tantamount to his declining jurisdiction. 

In R. v. Bowman, WILLS, J., said ([1898] 1 Q.B., at p. 666): 

“If the justices allow themselves to take into consideration matters which 
have no bearing upon the merits of the case before them, and which influence 
their minds in arriving at their decision, it cannot be said that the objector has 
been heard according to law.” 

In R. v. Cotham WILLS, J., said ([1898] 1 Q.B. at p. 806): 
“It is obvious that the distinction between an erroneous decision and a 

failure to hear and determine according to law may be very fine, and the cases 
on the subject show that it is so. I take the governing principle to be that if the 
justices have applied themselves to the consideration of a section of an Act of 
Parliament, and have, no matter how erroneously, determined the question 
upon it before them, their decision cannot be reviewed by process of manda-
mus. That is so whether there is an appeal from their decision or not. If there is 
an appeal, mandamus will not lie; if there is not, their decision is final. But 
when it appears that they have taken into account matters which are absolutely 
outside the ambit of their 
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jurisdiction, and absolutely apart from the matters which by law ought to be 
taken into consideration, then they have not heard and determined according 
to law.” 

This statement of the law was approved by KENNEDY, L.J., in R. v. Mon-
mouthshire JJ., Ex p. Nevill (1913), 109 L.T. at p. 792. 

Applying these statements of the law to the present case it seems to me that 
assuming the magistrate was in error in concluding that he was empowered to 
commit an accused person for trial for the offence charged if that offence was not 
disclosed by the evidence but if some other indictable offence was disclosed, his 
error was one resulting from his consideration of a section of an Ordinance and not 
that he had taken into consideration matters which were outside of his jurisdiction. 
The remedy of mandamus would not lie in such a case. 

Again the provisions of s. 72 (2) of Cap. 11 would render mandamus inappli-
cable for the same reasons that certiorari is rendered inapplicable. 

But whether or not I am right in this approach to the question the conclusion 
to which I have come is the same on a construction of the provisions of s. 69 of 
Cap. 11. 

Since decision has been reserved in this matter I have seen a copy of the pro-
visions of s. 15 of the Petty Sessions (Ireland) Act, 1851, under which the Irish 
cases cited by counsel for the applicant were decided. The provisions of the rele-
vant portion of that section are as follows: 

“15. The manner in which the person accused shall be disposed of when 
the evidence shall have been taken in proceedings for indictable offences shall 
be subject to the following provisions— 

(1) Whenever the offence shall have been committed within the jurisdic-
tion of the justice or justices present, and he or they shall be of the opinion 
that the evidence is not sufficient to put such accused person on his trial, he or 
they shall forthwith order such accused person, if in custody, to be discharged 
as to the information then under inquiry; but if in the opinion of such justice or 
justices such evidence is sufficient to put such person on his trial, or if such 
evidence raises a strong or probable presumption of guilt, then such justice or 
justices shall either by warrant commit him to gaol, to be there kept until his 
trial for the said offence, or shall admit him to bail in manner hereinafter pro-
vided, according as he or they shall see fit:” 

The provisions of the Irish statute are almost identical with those of s. 17 of 
Ordinance 29 of 1850 of British Guiana which are as follows: 

“And be it enacted, that when all the evidence offered upon the part of the 
prosecution against the accused party shall have been heard, if the justice or 
justices of the peace then present shall be of opinion that it is not sufficient to 
put such accused party upon his trial for any indictable offence, such justice or 
justices shall forthwith order such accused party, if in custody, to be dis-
charged as to the information then under inquiry; but if in the opinion of such 
justice or justices such evidence is sufficient to put the accused party upon his 
trial for an indictable offence, or if the evidence gives a strong or 



 208
CLARKE v. VIEIRA 

probable presumption of the guilt of such accused party, then such justice or 
justices shall, by his or their warrant (T.I), commit him to any jail of the Col-
ony, to be there safely kept until he shall be thence delivered by due course of 
law, or admit him to bail as hereinbefore mentioned.” 

The local 1850 provisions were obviously modelled on those of s. 25 of the 
Indictable Offences Act, 1848, which are as follows: 

“When all the evidence offered upon the part of the prosecution against 
the accused party shall have been heard, if the justice or justices of the peace 
then present shall be of opinion that it is not sufficient to put such accused 
party upon his trial for any indictable offence, such justice or justices shall 
forthwith order such accused party, if in custody, to be discharged as to the in-
formation under inquiry; but if in the opinion of such justice or justices such 
evidence is sufficient to put the accused party upon his trial for an indictable 
offence, or if the evidence given raise a strong or probable presumption of the 
guilt of such accused party, then such justice or justices shall, by his or their 
warrant (T.I), commit him to the common gaol or house of correction for the 
county. . . or place to which by law he may now be committed. . . to be there 
safely kept until he shall be thence delivered in due course of law or admit 
him to bail as hereinbefore mentioned.” 

The provisions of s. 25 of the 1848 Act were later replaced by those of s. 7 of 
the Magistrates’ Courts Act, 1952, which are as follows: 

“7. (1) Subject to the provisions of this and any other Act relating to the 
summary trial of an indictable offence, if a magistrate inquiring into an of-
fence as examining justice is of opinion, on consideration of the evidence and 
of any statement of the accused that there is sufficient evidence to put the ac-
cused upon trial by jury of any indictable offence, the court shall commit him 
for trial; and, if it is not of that opinion, it shall, if he is in custody for no other 
cause than the offence under inquiry, discharge him.” 

It will be observed that in the Irish, English and British Guiana (1850) provi-
sions set out above the requirement that the justice or justices shall discharge the 
accused party if there is not sufficient evidence to put him on his trial for an in-
dictable offence relates only to an accused party who is in custody. It may be con-
tended that every accused person who is present at a preliminary inquiry into an 
information laid against him whether he is on bail or not is in the custody of the 
court. But the words in those enactments “if in custody” or “if he is in custody” 
would be superfluous if they were intended to refer to every accused party in re-
spect of whom a preliminary inquiry is proceeding. The discharge referred to in 
the enactments is the discharge from custody in respect of the information laid. 
There is an inquiry into the information without any trial of the charge laid. 

Ordinance No. 29 of 1850 was repealed and re-enacted in 1893 by the Indict-
able Offences Ordinance, 1893, No. 19. Section 17 of Ordinance 29 of 1850 was 
replaced by provisions which are now ss. 69 and 71 of the Criminal Law (Of-
fences) Ordinance, Cap. 11 (Kingdon Edn.). Those sections provide as follows: 
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“69. When all the witnesses on the part of the prosecutor and of the ac-
cused person, if any, have been heard, the magistrate shall, if, upon the whole 
of the evidence, he is of opinion that no sufficient case is made out to put the 
accused person on his trial, discharge him; and in that case any recognisance 
taken in respect of the charge shall become void.” 

“71. If, upon the whole of the evidence, the magistrate is of opinion that a 
sufficient case is made out to put the accused person upon his trial he shall, 
subject to the provisions of s. 9 of this Ordinance, commit him for trial to the 
next practicable sitting of the court for the county in which the inquiry is 
held.” 

It will be observed that the words “if in custody” do not appear in s. 69 of 
Cap. 11 and further it is therein provided that when an accused party is discharged 
any recognisance taken in respect of the charge shall become void. But s. 69 does 
not introduce any new concept into the law relating to preliminary inquiries into 
indictable offences. 

The recognisance referred to in s. 69 is in my opinion that given by witnesses 
under s. 74 of Cap. 11. In s. 69 as in the Irish, English and British Guiana (1850) 
provisions, discharge of the accused person means discharge from custody and not 
the determination of the charge. An accused person even if discharged under s. 69 
of the Ordinance may at a later date be re-arrested and the inquiry re-opened under 
s. 72 of the Ordinance or a fresh inquiry on the identical charge made. The accused 
person cannot plead autrefois acquit. It follows therefore that there has been no 
failure of the magistrate in the present case to perform any duty required by s. 69 
of Cap. 11. The applicant has never been in custody nor on bail during the course 
of the preliminary inquiry. His appearance before the magistrate was by way of 
summons. For this reason alone mandamus cannot go. Whether the magistrate has 
illegally taken a recognisance of bail from the applicant is another matter for 
which it is possible some other remedy would lie. 

One further question remains for discussion though not necessary to the de-
termination of the applications. Do the provisions of s. 71 of Cap. 11 empower a 
magistrate to commit an accused person for trial on a charge where the evidence 
does not disclose a prima facie case in respect of the offence charged but discloses 
the commission of some other indictable offence? Counsel for the applicant has 
submitted that it is not competent for the court in construing the provisions of s. 71 
to seek guidance from the other provisions of the Ordinance. However, it is inter-
esting to observe that in R. v. Manning (1959), 2 W.I.R. 111, 1959 L.R.B.G. 272, a 
decision of DATE, J., on a motion by counsel for the accused to quash certain 
counts in an indictment, counsel had urged the trial judge in the construction of s. 
113 of Cap. 11 to apply the principles reiterated by Viscount SIMONDS in the case 
of A.-G. v. H.R.H. Prince Ernest Augustus of Hanover, (1957) 1 All E.R. at p. 53: 

“...words, and particularly general words, cannot be read in isolation: their 
colour and content are derived from their context. So it is that I conceive it to 
be my right and duty to examine every word of a statute in its context, and I 
use ‘context’ in its widest sense,... as including not only other enacting provi-
sions of the same statute, but its preamble, the existing state of the law, other 
statutes in pari 
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materia, and the mischief which I can, by those and other legitimate means, 
discern the statute was intended to remedy.” 

In construing the provisions of s. 113 of Cap. 11, DATE, J., traced the history of the 
provisions of the local enactments from 1846 to the present time relating to com-
mittals for trial in respect of indictable offences and it is not necessary for me to 
repeat those enactments here. Section 113 of Cap. 11 provides as follows: 

“On receipt of the documents relating to the preliminary inquiry, the At-
torney-General, if he sees fit to do so, shall institute those criminal proceed-
ings in the court against the accused person which to him seem legal and 
proper.” 

After a consideration of the history of the previous relevant enactments, DATE, J., 
came to the conclusion (2 W.I.R. at p. 117; 1959 L.R.B.G. at p. 279) that: 

“... s. 113 of Cap. 11 clearly empowers the Attorney-General to include in the 
indictment, either in substitution for or in addition to a count charging the of-
fence for which the accused was committed, any counts for related offences 
founded on facts disclosed in the legally admissible evidence adduced at the 
preliminary inquiry.” 

Counsel for the accused Manning had submitted that the words “which to him 
seem legal and proper” appearing in s. 113 of Cap. 11 do not entitle the Attorney-
General to indict for anything he may think legal and proper but only for what is 
legal and proper. DATE, J., stated that such an interpretation would be entirely out 
of character with the rest of the Ordinance the general scheme of which clearly 
demonstrates an intention to confer on the Attorney-General of this colony wider 
powers than are enjoyed by the Attorney-General of England in bringing persons 
to trial for indictable offences. That being the general scheme of the Ordinance the 
submission of counsel for the applicant in the present case that a magistrate may 
commit for trial only if he is satisfied that a prima facie case is made out in respect 
of the particular charge laid seems to put too narrow a construction on the provi-
sions of s. 71 of Cap. 11. If by the legally admissible evidence the commission of 
some other indictable offence is disclosed, then in my view the magistrate may 
commit the accused person for trial. But for what offence is he to be committed for 
trial in such circumstances? The English and Irish provisions do not specifically 
state whether the committal for trial shall be for the offence as charged or for the 
offence disclosed by the evidence. But it is not doubted that those provisions per-
mit the committal for trial of an accused person for the offence with which he is 
formally charged or for some other offence as disclosed by the evidence. Section 
71 of Cap. 11 likewise does not specifically state whether the committal for trial 
shall be for the offence charged or that disclosed by the evidence and I see no rea-
son why a committal under s. 71 of Cap. 11 should not be for the offence charged 
where though that charged is not disclosed, another offence is disclosed by the 
evidence. In my opinion the committal for trial of the applicant in the present case 
is valid. 

Applications refused. 

Solicitors: H. A. Bruton (for the applicant); D. P. Debidin, Crown Solicitor (Ag.) 
(for the respondent). 
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[Supreme Court (Miller, J.) March 4, 1960]. 

Criminal law—Motion to quash indictment—Power to add cause to published list—
Cause added after commencement of session and not published—Criminal Law (Procedure) 
Ordinance, Cap. 11, ss. 4, 5 and 115. 

Sections 4 and 5 of the Criminal Law (Procedure) Ordinance, Cap. 11, provide as fol-
lows— 

“4. (1) At every sitting of the Court, the Attorney General shall appoint the number 
of causes to be tried on each day of the sitting, and shall cause a list of the causes, and of 
the days on which he appoints them to be tried, to be transmitted to the Registrar three 
days at least before the first day of the sitting of the Court. 

(2) Immediately on receiving the list, the Registrar shall cause it to be pub-
lished in the Gazette and in one or more newspapers of the Colony, and he shall also 
cause a copy of the list to be delivered to the judge or judges who is or are to preside at 
the sitting, and a copy to be put up on or near the door of the court hall in which the sit-
ting is to be held. 

(3) The Registrar shall also immediately transmit by telegraph or telephone, if 
possible, the particulars of the list to the clerk of every magistrate’s court in the county in 
which the sitting is to be held and to the police constable in charge of every police station 
in that county; and it shall be the duty of that clerk or constable, immediately on receiving 
the particulars, to cause a copy of the list to be posted up in some conspicuous place at 
every court hall in his district or at the police station under his charge, as the case may be. 

5. (1) Every cause so appointed to be tried on a particular day shall not be tried 
before that day, but shall, if not postponed to the next sitting of the Court, be tried on that 
day, or on one of the succeeding days of the sitting that may be convenient. 

(2) Nothing in this or the preceding section shall be construed to prevent the 
Attorney General from adding any cause to the list after it has been transmitted to the 
Registrar: 

Provided that if an addition is made at any time less than three days before the first 
day of the sitting of the Court, the accused person shall be entitled to apply to the Court 
for a postponement of the trial to another sitting of the Court on the ground that he has 
not had sufficient time to prepare his defence.” 
The accused was indicted on the 27th January, 1960, and was thereafter arraigned for trial 

during the session which had commenced on the 12th January, 1960. The indictment was 
added to the list but was never published, and the Attorney General had fixed no particular day 
for the trial. It was moved to quash the indictment on the grounds that— 

(a) the indictment was not filed three days at least before the day fixed for the trial 
within the meaning of ss. 4, 5 and 115 of the Criminal Law (Procedure) Ordinance, 
Cap. 11; 

(b) the Attorney General had no power to add any cause to the list after the commission 
day of the assizes; 

(c) even if the Attorney General had such a power publication of the case was a condi-
tion precedent to trial. 

Held: (i) the day of trial was the day when the case was called for the first time and not 
the day fixed by the Attorney General in the published list; 

(ii) to require publication on each and every occasion when a cause is added 
would be a manifest absurdity. 

Motion refused.  
M. C. Young for the Crown.  
R. H. McKay for the accused Fillington.  
J. O. F. Haynes for the accused Mathias. 

MILLER, J.: The prisoners are indicted for the offence of using an instrument 
with intent to procure miscarriage, contrary to s. 80 of the Criminal Law (Offences) 
Ordinance, Cap. 10. 

Before plea, counsel for the accused Mathias craved leave to move a 
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motion to quash the indictment and to raise an objection. He contended that— 
(i) the indictment was not filed in the Registry within the time provided 

by ss. 4, 5 and 115 of the Criminal Law (Procedure) Ordinance, Cap. 11, in-
asmuch as it was not filed three days at least before the day fixed for trial 
within the meaning of those sections, and the accused have not dispensed with 
that requirement within the meaning of s. 115(4); 

(ii) the Attorney General has no jurisdiction or power to add any cause to 
the list of cases for trial prepared under ss. 4 and 5 of Cap. 11, after the com-
mission day of the assizes and, in this case, the 12th January, 1960; 

(iii) even if the Attorney General has such power, it is a condition prece-
dent to the hearing of such an indictment that such case should be published in 
the Official Gazette, in a newspaper, and be posted up in every magistrate’s 
court in the county of Demerara, and every police station. 
He says the last-mentioned ground is also the one on which his objection is 

being taken to the jurisdiction of the court to hear the matter. He contends that the 
day of trial within the meaning of s. 115(1) of Cap. 11, is the day fixed by the At-
torney General in the list sent by him to the Registrar. See Leung v. Murray, 1917 
L.R.B.G. 21, which followed the cases of Fletcher v. Bacon, 43 L.J.Q.B. 112, and 
Regina v. Registrar at Leeds, 16 Q.B.D. 691. Those cases give the meaning to 
“day of hearing”, as the return day, i.e. the day when the case is called for the first 
time. It is argued that the accused were indicted on the 27th January, 1960; a list 
was published in the Official Gazette of the 31st December, 1959, and another on 
the 9th January, 1960, in which the names of the accused do not appear; and, even 
if there is that power given to the Attorney General to add to the list, there must be 
on each and every occasion when a case is added, a publication in the Official Ga-
zette, a newspaper, etc., and the fixing of a day by the Attorney General. 

It is my opinion that such an obligation would result if not in an absurdity, 
certainly in an absurd inconvenience, and unnecessary expenditure of money. 

In the interpretation of the words in an Act, the court will adopt that which is 
just, reasonable and sensible, rather than that which is none of those things—
Holmes v. Bradfield R.D.C., [1949] 2 K.B. 1, at p. 7. In R. v. Tonbridge Overseers, 
[1884] 13 Q.B.D. 339, BRETT, L. J., said: 

“If the inconvenience is not only great, but what I may call an absurd incon-
venience by reading an enactment in its ordinary sense, whereas, if you read it 
in a manner in which it is capable, though not its ordinary sense, there would 
not be any inconvenience at all, there would be reason why you should not 
read it according to its ordinary grammatical meaning.” 
There should therefore be regard to, and inquiry whether a too literal adher-

ence to the words of an enactment produce an absurdity, injustice or I may even 
say, inconvenience. 

There is to s. 5(1) of Cap. 11 this marginal note—“Time of trial of causes”, 
and the subsection reads: 

“Every cause so appointed to be tried on a particular day shall not be tried be-
fore that day, or shall, if not postponed to the next sitting 
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of the Court, be tried on that day, or on one of the succeeding days of the sit-
ting that may be convenient.” 

That means the causes are fixed for hearing on the opening day of the assizes, 
the matters or causes will be heard on that day and the succeeding ones, according 
to convenience. 

Authority is undoubtedly vested in the Attorney General to add to the pub-
lished list, for sub-s. 2 states: 

“Nothing in this or the preceding section shall be construed to prevent the At-
torney General from adding any cause to the list after it has been transmitted 
to the Registrar.” 

I can find nothing in the Ordinance which calls for, or even suggests that there 
should be any publication in the Official Gazette after the one published before the 
opening or commission day of the assizes. As I have already said, to require such a 
publication on each and every occasion when a cause is added, would be a mani-
fest absurdity, and, equally so, an absurd inconvenience. If a person is indicted 
after the list is published, or, he does not have three days before the first day of the 
sitting of the court, he is entitled to apply to the court for a postponement of the 
trial to another sitting of the court on the ground that he has not had sufficient time 
to prepare his defence. Such a course is open to the accused. 

An objection to an indictment is a matter which ought to be seriously consid-
ered by the court in the interests of justice and the accused, and courts have almost 
with uniformity refused to quash an indictment where it is for some grave crime, 
as, undoubtedly, a felony is. Even in the case of a defective indictment, it is open 
to the court to make such orders for its amendment as is necessary to meet the cir-
cumstances of the case. I see no defect on the face of this indictment as such, and 
none has been urged. 

For the above reasons, the motion and objection must be, and are, refused. 

There is an observation of a general nature which I consider necessary and de-
sirable to make. It is important and essential that a person accused should be put 
on trial without undue delay. But, it is also important, and, perhaps infinitely more 
important that, he should have a reasonable time to prepare his defence. There 
should not be any tendency to such haste which may result in embarrassment and 
possible injustice to the accused. It has been the experience of this court to have an 
accused put in the dock for trial, when the indictment had but a short while before 
reached the Registry, and had not, and could not possibly have been served on 
him. That was most unfortunate, and it is to be hoped that that sort of thing will 
never again happen. 

Motion refused. 
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[In the Full Court on appeal from the decision of a judge in chambers (Luckhoo, 
C.J. (ag.), Date and Gordon JJ.) June 10, July 1, 1960]. 

Practice and procedure—Abuse of process of court—Opposition to mortgage on 
ground of debt—Opposition withdrawn on alternative security being provided—Mortgage 
passed—Transport of same property then advertised—Opposition to transport on original 
ground—Action to recover debt not yet determined—Security still available—Whether 
second opposition competent—Second opposition set aside by order of judge in chambers—
Motion simpliciter to Full Court to set aside order—Whether procedure correct. 

On the ground that C was indebted to him in a certain sum, for the recovery of which 
an action was pending in the Supreme Court, P opposed the passing of a first mortgage by C 
over lot 7 Smyth Town, New Amsterdam, which was held by C under transport No. 613 of 
1949. However, upon C’s application, and by consent, a judge in chambers, ordered that the 
opposition be withdrawn upon the filing by C with the Registrar of transport No. 309 of 
1956, also held by C, to be kept in the Registrar’s custody as a charge upon the property 
represented on that transport for the sum claimed by P. C duly filed the transport, and there-
after advertised transport of lot 7 to S.M.H. Relying on the original ground of opposition P 
opposed the passing of the transport. The action for the recovery of the sum claimed from C 
was not yet heard and determined. C then successfully applied to a judge in chambers for 
the removal of the second opposition from the record, alleging that such opposition was 
quite unnecessary and was filed maliciously and with the sole intention of embarrassing 
him. P did not appeal and transport to S.M.H. was passed. P now moved to have the order 
removing the second opposition from the record declared a nullity, and contended that an 
opposition could be removed only on the hearing and determination of the action filed in 
pursuance of the opposition. C objected that the order could be set aside only on appeal. 

Held: (i) it was clear that the application for the removal of the second opposition from 
the record was made and granted on the ground that P was guilty of an abuse of the process 
of the court; 

(ii) though it will not be exercised except with the greatest circumspection, the court 
has, quite apart from the Rules of Court, inherent jurisdiction to stay all proceedings before 
it, and to dismiss before the hearing, all actions, which it holds to be frivolous or vexatious; 

(iii) a person aggrieved by an order so made by a judge in chambers cannot come by 
way of motion simpliciter to the Full Court of the Supreme Court to have the order declared 
a nullity. 

Motion refused. 
C. A. F. Hughes for the applicant. 
The respondent, J. T. Clarke, appeared in person. 

Judgment of the Court: This is a motion on the part of the applicant Joseph 
Gomes Pimento that the order made by a judge in chambers on the 13th May, 
1960, in an application by way of affidavit by the respondent John Theophilus 
Clarke be declared a nullity, that the order of the judge in chambers be set aside 
and that the transport passed by the said John Theophilus Clarke to and in favour 
of Shiek Mohamed Hassan on the 13th May, 1960, in respect of the conveyance by 
way of transport advertised in the Official Gazette of 23rd April, 1960, and num-
bered 15 therein for the county of Berbice, be recalled. 

The respondent is the owner by transport No. 613 of the 29th June, 1949, of 
lot number 7, Smyth Town, New Amsterdam, Berbice, which he purchased for the 
sum of $10,000. On the 13th June, 1959, he caused to be advertised a first mort-
gage on that property to and in favour of the New Building Society Ltd. On the 
25th June, 1959, the applicant Pimento entered an opposition to the passing of that 
mortgage on the ground 
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that the respondent was indebted to him in the sum of $600 with interest at the rate 
of 3% per month from the 16th May, 1952. Pimento had on the 21st April, 1958, 
filed a specially indorsed writ against the respondent for the recovery of that debt 
and the respondent had been granted leave to defend, his affidavit disclosing a 
triable issue. 

On the 30th June, 1959, the respondent applied by way of summons for an or-
der that the respondent be at liberty to deposit security by way of lodging his 
transport No. 309 dated the 6th February, 1956, for the W½ of lot 6 part of Pln. 
Kitty, E.C. Demerara, and that on the deposit of that transport the opposition en-
tered by Pimento to the passing of the aforesaid first mortgage on lot 7, Smyth 
Town, New Amsterdam, to and in favour of the New Building Society be deemed 
to be withdrawn. On the 1st July, 1959, the application was heard by PHILLIPS, J., 
who, by consent, ordered that the opposition to the aforesaid first mortgage be 
deemed to be withdrawn upon the filing of transport No. 309 of 6th February, 
1956, by the respondent Clarke with the Registrar of Deeds and that the Registrar 
of Deeds do keep in his custody the said transport and as a charge upon the prop-
erty represented on that transport for the sum claimed by Pimento. The respondent 
duly filed the transport with the Registrar. The action in which the alleged debt has 
been claimed (No. 97 of 1958) has not yet been heard and determined. 

On the 23rd April, 1960, the respondent caused to be advertised in the Official 
Gazette transport to Shiek Mohamed Hassan of lot 7, Smyth Town, New Amster-
dam, held by the respondent under transport No. 613 of the 29th June, 1949. 

On the 28th April, 1960, Pimento filed a further opposition to the passing of a 
conveyance by way of transport of lot 7, Smyth Town, to Hassan on the same 
ground as that for which he had on 25th June, 1959, entered opposition to the pass-
ing of the first mortgage on the aforesaid property, that is to say, that the respon-
dent was indebted to him in the sum of $600 with interest at the rate of 3% per 
month from the 16th May, 1952. The respondent thereupon applied by way of af-
fidavit to a judge in chambers on the 6th May, 1960, alleging that the last-
mentioned opposition was quite unnecessary and was filed maliciously and with 
the sole intention of causing embarrassment to the respondent. The respondent 
prayed that the opposition filed by Pimento on the 28th April, 1960, be declared 
null and void and unnecessary and should be removed from the records. 

The judge in chambers after hearing the applicant (Clarke) in person and so-
licitor for the opposer Pimento ordered that the opposition filed on the 28th April, 
1960, be declared null and void and that the said opposition be removed from the 
records. 

Transport of the property lot 7, Smyth Town, has been passed to Hassan. No 
appeal has been lodged against the decision of the judge in chambers. 

The respondent who appears in person in opposition to this motion has sub-
mitted in limine that there is no jurisdiction in the court to entertain the motion as 
it seeks to set aside the order of the judge in chambers which he contends can only 
be done by way of appeal. 
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Counsel for the applicant has submitted that the order of the judge in cham-
bers is a nullity and for that reason the court has jurisdiction to set it aside ex 
debito justitiae on a motion simpliciter being brought. Counsel contends that there 
is no procedure whereby a person can come to the court to remove an opposition 
entered to the passing of a transport which has not been abandoned other than the 
hearing and determination of the action filed in pursuance of the opposition. 

It is clear that the respondent Clarke sought to have the judge in chambers re-
move the opposition in question from the court records on the ground that the ap-
plicant Pimento was guilty of an abuse of the process of the court. It is also clear 
from the order made by the judge in chambers that he entertained the respondent 
Clarke’s application on this ground. 

The court has an inherent jurisdiction to stay all proceedings before it which 
are obviously frivolous or vexatious quite apart from the Rules of Court. It may 
dismiss before the hearing actions which it holds to be frivolous or vexatious 
(Metropolitan Bank v. Pooley, 10 App. Cas. 210). It is true that the jurisdiction 
will not be exercised except with the greatest circumspection and unless it is per-
fectly clear that the plea cannot succeed. But the important point is that the court 
has an inherent jurisdiction to deal with allegations by any party of frivolous or 
vexatious proceedings even to the extent of dismissing an action it holds to be 
frivolous or vexatious. 

Where a judge in chambers so deals with a matter any person aggrieved by his 
decision cannot come by way of motion simpliciter to the Full Court of the Su-
preme Court for the relief sought by the applicant in this case, that is to say, to 
declare the order of the judge in chambers a nullity. 

The motion is refused. Costs to respondent $10:— 
Motion refused. 

Solicitor: Dabi Dial (for the applicant). 
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[In the Full Court, on appeal from the magistrate’s court for the Corentyne Judicial 
District (Luckhoo, C.J. (ag.) and Jailal, J. (ag.)) May 27, July 7, 1960]. 

Criminal law—Maliciously wounding a straying sow—Appellant entitled to destroy 
sow—Several chops—Death five days later—Submission of no case—Meaning of “mal-
iciously”—Criminal Law (Offences) Ordinance, Cap. 14. s. 55—Pounds Ordinance Cap. 
82, s. 7. 

The appellant, intending to destroy a pig found straying in her yard, chased it and in-
flicted several cutlass wounds on its body and face. It escaped and survived for four or five 
days after which it had to be destroyed because of the condition of its wounds. On appeal 
from her conviction by the magistrate on a charge of unlawfully and maliciously wounding 
the animal contrary to s. 55 of the Summary Jurisdiction (Offences) Ordinance, Cap. 14, the 
appellant contended that no case had been made out by the prosecution as she was exercis-
ing a legal right under s. 7 of the Pounds Ordinance, Cap. 82, in destroying or attempting to 
destroy swine found on her premises. 

Held: (i) while in certain circumstances the destruction of an animal is permitted by 
law such destruction must be carried out by lawful means. It cannot, for example, be tor-
tured to death and the appellant must have known that the manner of destruction adopted by 
her would cause unnecessary suffering; 

(ii) but though the appellant employed improper means to kill the animal she had a le-
gal right to kill it and could not therefore be held to have maliciously wounded it, for the 
word “maliciously” implied the doing of a thing which a person had no legal right to do and 
the doing of it in order to secure some object by means which were improper; 

(iii) Semble, the appellant might have been guilty of the offence of causing un-
necessary suffering to the animal. 

Appeal allowed. 
K. Prasad for the appellant. 
G. L. B. Persaud, Solicitor-General (ag.), for the respondent. 

Judgment of the Court: This is an appeal from the magistrate of the Couran-
tyne Judicial District who convicted the appellant on a charge of unlawfully and 
maliciously wounding a sow, contrary to s. 55 of the Summary Jurisdiction (Of-
fences) Ordinance, Cap. 14. 

The case for the prosecution was to the effect that a sow the property of one 
Dorothy Matthews was seen in the appellant’s yard at 6 a.m. on Sunday, 23rd Au-
gust, 1959, and the appellant was seen chasing it around her yard and chopping it 
with a cutlass. The animal escaped and was later found with several wounds over 
the body and face and survived for four or five days when it had to be destroyed 
because of the condition of its wounds. 

The defendant (appellant) did not give evidence and closed her case. There-
upon counsel submitted that no case was made out by the prosecution as the de-
fendant was exercising a legal right under s. 7 of the Pounds Ordinance, Cap. 82, 
in destroying or attempting to destroy swine found on her premises. 

Section 7 of the Pounds Ordinance, Cap. 82, provides as follows— 
“The owner or person in possession of any private premises or land may 

destroy all swine straying or trespassing thereon; and all swine straying or 
trespassing on any public premises or land may be destroyed by any police of-
ficer or constable or other person authorised as aforesaid; and in either case 
the bodies of all swine so destroyed shall belong to the destroyer.” 



 215
MAMAS v. GOODLUCK 

The magistrate in his memorandum of reasons for decision stated that it is 
doubtful from the evidence whether the appellant intended to destroy the animal or 
only intended to injure it so that the owner would keep it away from the appel-
lant’s premises. The intent with which an act or acts are done may be inferred from 
the facts proved in evidence. It was proved that the appellant chased the animal in 
her yard inflicting wounds on its body and face during the chase. It is we think a 
fair inference that the appellant was endeavouring to destroy the animal. But while 
in certain circumstances the destruction of the animal is permitted by law such 
destruction must be carried out by lawful means. It cannot, for example, be tor-
tured to death. The manner of destruction of the animal adopted by the appellant 
was such that the appellant must have known that the animal would be caused un-
necessary suffering even if it ultimately died from the wounds and that there was 
no reasonable probability that it would be killed with despatch. But can it be said 
that she wounded the animal maliciously? As is stated at p. 137 of ARCHBOLD’S 
CRIMINAL PLEADING (33rd edition) the word “maliciously” implies the doing of a 
thing which a person has no legal right to do and the doing of it in order to secure 
some object by means which are improper. The appellant employed improper 
means in an attempt to kill the animal but had a legal right to kill it. She cannot 
therefore be held to have maliciously wounded the animal. She may be guilty of 
the offence of causing unnecessary suffering to the animal but that is not the of-
fence charged. 

In the result the appeal must be allowed and the conviction and sentence set 
aside. There will be no order as to costs of appeal. 

Appeal allowed. 
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[Supreme Court (Gordon, J.) March 25, 28, July 14, 1960]. 

Immovable property—Purchaser in possession but without transport—Whether pur-
chaser has equitable interest. 

Insolvency of vendor—Effect on purchaser’s rights—Insolvency Ordinance, Cap. 43 s. 
39 (5). 

Under a written agreement C agreed to purchase certain immovable property from 
M.A.A. for $10,000. C paid $2,000 and went into possession. Thereafter M.A.A. was ad-
judged insolvent. C proved in insolvency for the amounts he had paid to M.A.A. on account 
of the sale and received a dividend of 28.33 cents in the dollar. The property was then sold 
by the Official Receiver, as assignee, to D on the 7th April, 1959. D allowed C until the 
15th May, 1959, to remove but C did not remove until the 16th January, 1960. 

In defence to an action by D for mesne profits in respect of the period from the 15th 
May, 1959, to the 16th January, 1960, C argued that having entered into possession under 
the agreement of sale he became a licensee and had an equitable interest in the property 
which endured despite M.A.A’s insolvency. 

Section 39 (5) of the Insolvency Ordinance, Cap. 43, provides as follows:— 
“No contract for the sale of any interest in immovable property, or for any charge or 

incumbrance on any immovable property, and no conventional mortgage shall be of any 
force or give any right of preference which has not been completed by transport or mort-
gage duly passed before the Court or a judge; except that the creditor may claim under his 
contract as a concurrent creditor against the debtor’s estate.” 
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Held: in this country a purchaser of immovable property prior to transport in his favour 
is not an equitable owner in the sense that he is in the United Kingdom, and unlike in the 
United Kingdom, his right could be defeated by an execution creditor. Section 39 (5) of the 
Insolvency Ordinance, Cap. 43, clearly supports and recognises this principle. 

Judgment for the plaintiff. 
S. L. Van B. Stafford, Q.C., for the plaintiff. 
J. Carter (D. Hoyte and A. W. E. Roberts with him) for the defendant. 

GORDON, J.: This is an action brought by the plaintiff against the defendant 
for: 

(a) possession of a building and a garage situate at 93, Alexanderville, 
Kitty, purchased by her from the Official Receiver of British Guiana as 
assignee of the estate of Mohamed Ayoube Ally, insolvent, on the 7th 
April, 1959, and which was in the occupation of the defendant; 

(b) mesne profits or alternatively damages at the rate of $120.00 per month 
as from 7th April, 1959, until possession be delivered up. 

The defendant delivered up possession of the premises on the 16th January, 
1960, the claim for possession thereby being resolved. In so far as the claim for 
mesne profits is concerned the defence is a denial of liability and alternatively that 
the amount claimed is excessive. 

The circumstances leading up to this claim are briefly, as follows— 
The defendant under an agreement of sale dated the 6th September, 1957, 

agreed to purchase Lot sub-lot A, 93, Barr Street, Kitty, from Mohamed Ayoube 
Ally for $10,000.00. He paid down $2,000.00 on account of the purchase price and 
was let into possession on the 30th September, 1957. He in fact remained in occu-
pation until January, 1960, when he vacated the premises and handed over the keys 
to the solicitor for the plaintiff. 

On the 27th July, 1958, a receiving order was made against Mohamed Ayoube 
Ally who was duly adjudged insolvent. In consequence of this order the Official 
Receiver took over the assets of the insolvent which included the property in ques-
tion. 

The defendant filed a claim with the Official Receiver for $2,592.32 the 
amount which he had paid on account of the purchase price up to the 27th July, 
1958, the date on which the receiving order was made. In due course he was paid 
and accepted a dividend of $28.33 cents in the dollar, netting $734.40 for his claim 
of $2,592.32. The property was sold by the Official Receiver to the plaintiff for 
$19,000.00 on the 7th April, 1959, and possession duly handed over to her. 

Between the date of the receiving order and the date of sale 7th April, 1960, 
the Official Receiver, as he said in his evidence before the court, out of sympathy 
for the defendant allowed him to remain in occupation of the premises rent free. 

After the sale it was agreed between the plaintiff and the defendant that he 
could remain in occupation until the 15th May, 1959. 

In breach of this arrangement the defendant only surrendered possession of 
the property on the 16th January, 1960. The claim for mesne profits is in respect of 
the eight months period 15th May, 1959, to 16th January, 1960. 
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It was urged on behalf of the defendant that, on entering into possession of the 
premises pursuant to his agreement to purchase, he became a licensee; that he had 
an equitable interest in the property by virtue of his agreement which could not 
have been affected when Ally became insolvent, for the reason that any fetter at-
taching to the property before bankruptcy would continue after bankruptcy. The 
trustee in bankruptcy consequently could not have enjoyed any better claim than 
the bankrupt; in as much as the defendant’s occupation was in the exercise of a 
subsisting equitable right he was not liable for any claim for mense profits. 

In this country a purchaser of immovable property prior to transport in his fa-
vour, is not an equitable owner in the sense that he is in the United Kingdom. 
Unlike in the United Kingdom his right could be defeated by an execution creditor, 
who could levy on a property once transport had not yet been passed. Section 39, 
sub-s. 5 of the Insolvency Ordinance, Cap. 43, clearly supports and recognises this 
principle. 

In this case the defendant unfortunately fell within the scope of this section 
which completely extinguished his purchaser’s rights under the agreement for sale, 
leaving as his only recourse the right to claim as a creditor for a consideration 
which had failed. His occupation after the receiving order was made, by virtue of 
the section, was clearly not in pursuance of any rights he had. The fact that the 
Official Receiver allowed him to remain in occupation merely out of sympathy, 
and not be cause of any right which the defendant could have exercised in the face 
of the clear language of the s. 39, sub-s. 5, Cap. 43, at most only made his occupa-
tion that of a licensee. 

By his receipt of the amount of $734.40 from the Official Receiver the defen-
dant clearly indicated his acceptance of the situation which though unfortunate for 
him, deprived him of any rights whatsoever to the property. 

On the 29th April, 1959, the plaintiff’s solicitor by letter informed the defen-
dant that the plaintiff had purchased the property and served notice on him to quit 
the premises. On the 2nd May, 1959, at a meeting between the plaintiff and the 
defendant at the office of the plaintiff’s solicitor the defendant agreed to vacate the 
premises by the 15th May, 1959. In spite of this undertaking the defendant never 
delivered up possession until the 16th January, 1960. He now raises in defence of 
the plaintiff’s claim, his equitable rights in the property. He had no equitable rights 
after the receiving order was made. The court must consequently reject his conten-
tion and finds him liable for mesne profits, for he had been given a reasonable time 
within which to vacate and indeed he agreed to the date on which he would leave. 

The remaining question for determination is the quantum to be awarded by 
way of mesne profits. While the plaintiff claims at the rate of $120.00 per month 
she admitted that years ago a previous occupier of the premises paid $62.00. The 
defendant on the other hand stated that $50.00 per month would be a reasonable 
basis on which to arrive at an assessment. 

Having regard to the increase in the value of rentals, which the court must 
take judicial notice of, and the peculiar circumstances of the case 
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the court is of the opinion that $75.00 per month would be a reasonable figure. 

Judgment is accordingly entered for the plaintiff in the sum of $600.00 with 
costs. 

Judgment for the plaintiff. 

Solicitors: H. A. Britton (for the plaintiff): V. Lampkin (for the defendant). 
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[Supreme Court (Luckhoo, C.J. (ag.)) March 9, 15, July 22, 1960]. 

Hire purchase—Second-hand motor car—Depreciation compensation—Agreed com-
pensation amounted to half balance due on car at date of agreement—Car seized and sold 
for non-payment of first instalment—Action for first instalment and agreed compensation 
—Whether agreed compensation a penalty. 

Under a hire purchase agreement R paid B $400 as option money in respect of a motor 
car, the price whereof was $800, and agreed to pay rent at the rate of $53.34 per month. It 
was also agreed that should the car be seized by B because of R’s breach of any of the con-
ditions of the agreement R would remain liable for any arrears of rent and such further sum 
as would with the sums previously paid as rent equal the sum of $213 which was agreed 
upon as compensation for depreciation. The first instalment not having been paid B seized 
and sold the car and thereafter sued R for the instalment due plus the agreed compensation 
of $213. R objected that the latter was a penalty and, therefore, irrecoverable. At the date of 
the agreement the car was a second-hand one in poor body condition. R had agreed to have 
the body welded but did not do so. 

Held:  (i) the question whether a sum is a penalty or a pre-estimate of damages has to 
be considered as at the date of the contract and having regard to its terms and not on the 
particular breach or breaches on which the claim is based. 

(ii) the sum stipulated as compensation was not extravagant or unconscionable 
in comparison with the greatest loss that could conceivably be proved to have followed the 
breach of the agreement. 

Judgment for the plaintiffs. 

L. A. Luckhoo, Q.C., for the plaintiffs.  

F. R. Wills for the defendant. 

Reasons for Decision: The evidence disclosed that one Neville Gouveia 
traded in his car PB 101 to the plaintiffs, Bookers Stores Ltd., and purchased a 
new car from them. On the 10th June, 1958, the defendant Tulsie Ram entered into 
an agreement of hire purchase with the plaintiffs in respect of the car PB 101 and 
paid to the plaintiffs the sum of $400:—He agreed to pay to the plaintiffs $53.34 
per month payable on the 10th day of each month commencing from the 10th July, 
1958. The purchase price of the car was agreed at $800:—and the sum of $213 is 
equivalent to four monthly instalments. 

At the time the defendant had entered into the agreement of hire purchase and 
had taken possession of the car, the body work of the car 



 219
BOOKERS v. TUL SIE RAM 

needed welding and this was brought to the attention of the defendant by the plain-
tiffs’ agent Rodrigues. The defendant agreed to have the body welded. 

The defendant failed to pay the first instalment on the car due 10th July, 1958. 
The plaintiffs sent the defendant a notice of intention to seize the car for failure to 
pay the first instalment when due. According to the defendant he received a notice 
to pay the first instalment before 10th July, 1958, and spoke to Rodrigues about it 
but Rodrigues has denied that the defendant ever approached him prior to the sei-
zure. On the 23rd July, 1958, the plaintiffs caused the car to be seized for the de-
fendant’s failure to pay the first instalment. 

On the 28th October, 1958, the car was sold by the plaintiffs to one Nobrega 
for $175:—and on the 17th November, 1958, the plaintiffs brought this claim 
against the defendant. The amount claimed includes the sum of $213:—the amount 
stated in the agreement of hire purchase as fixed as agreed compensation for de-
preciation. I found that the defendant’s evidence that he caused the car to be 
welded after taking possession of it was untrue. After seizure the car was exam-
ined by the plaintiffs’ agent and the body of the car found to have deteriorated 
considerably while in the defendant’s possession and it was also found that it had 
not been welded. 

The car was taken under the agreement by the defendant for the purpose of 
use in his trade as a gold-smith. The defendant has sworn that he intended to apply 
for a hire car licence. 

The defendant admitted liability in the sum of $53.34 the amount of the first 
instalment but contended that the sum of $213 claimed for depreciation was irre-
coverable because it was in the nature of a penalty and not a genuine pre-estimate 
of damages. Under paragraph 2 (b) of the terms and conditions of the agreement, 
the hirer is required to pay to the owners during the continuance of the hiring the 
rent specified in the schedule punctually and without previous demand on the day 
in each calendar month specified therein and under paragraph 3 the hirer is re-
quired to keep the hired property in good order and condition and repair. 

Under paragraph 11 the owners do not supply the hired property subject to 
any condition or warranty express or implied as to quality, description, suitability, 
fitness or otherwise. 

Under paragraph 5 (a) if the hirer shall commit a breach of any term or condi-
tion the owners, without prejudice to any of their rights under the agreement, may 
forthwith and without notice terminate the hiring and retake possession of the 
hired property. 

Under paragraph 7, if the hiring is determined under paragraph 5 (a) the hirer 
shall remain liable to the owners for any arrears of rent or other sums due under 
the agreement and damages for any breach thereof and shall pay such further sum 
as will with the sums previously paid under clause 2 (b) equal the sum specified in 
the first schedule as agreed compensation for depreciation. 

The plaintiffs contended that the amount claimed $266.34 has been computed 
in accordance with paragraph 7 of the terms and conditions 
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The plaintiffs further contended that the sum of $213 fixed as agreed compensation 
for depreciation is a genuine pre-estimate of damages. If four monthly instalments 
have been paid then on failure to observe any of the terms and conditions of the 
agreement only the instalments due can be claimed. The amount of $213 is one 
half of the balance due after credit is given for $400:—the option money paid, the 
purchase price being $800.00 plus $26.67 as interest. 

The question whether a sum is a penalty or a pre-estimate of damages has to 
be considered as at the date of the contract and having regard to its terms and not 
on the particular breach or breaches on which the claim is based. See Dunlop 
Pneumatic Tyre Co., Ltd. v. New Garage and Motor Co., Ltd., [1915] A.C. 79, per 
Lord DUNEDIN at p. 86. At page 87. Lord DUNEDIN said— 

“it is no obstacle to the sum stipulated being a genuine pre-estimate of dam-
age, that the consequences of the breach are such as to make precise pre-
estimation almost an impossibility. On the contrary, that is just the situation 
when it is probable that pre-estimated damage was the true bargain between 
the parties.” 

In Cooden Engineering Co., Ltd. v. Stanford. [1952] 2 All E.R. 915. cited by 
counsel, there appears the following passage in the judgment of JENKINS, L.J., at 
pp. 925, 926— 

“In Chester & Cole Ltd. v. Wright (4) Lord HANWORTH, M.R., and GREER, 
L.J., sitting in the Divisional Court as additional judges of the King’s Bench 
Division, had to consider a hire-purchase agreement in respect of a car under 
which on return by the hirer or retaking by the owners of the car within ten 
months from the date of the agreement the hirer was to pay to the owners the 
difference between £95 and the amount of his previous payments “by way of 
compensation for depreciation of the said motor.” On the question of amount, 
the court came to the same conclusion as was reached in the earlier cases to 
which I have referred, i.e., that the amount was not such as to make the pay-
ment a penalty. But GREER. L.J., dealt also with the question whether this 
payment, irrespective of amount, could properly be regarded as a penalty at 
all, and (Ibid, 130) he said this: 

“The second question to be determined is a little more difficult: it is 
whether the sum of £95, diminished by amounts already paid, is to be 
deemed to be a penalty for breach of contract, and not damages, or, as 
may well be, that it is neither one nor the other, that is is neither a penalty 
nor is it liquidated damages, but it is a sum which, in consideration of get-
ting the use of the car, the hirer promised to pay in a certain event, that 
event being the determination in one way or another of the hiring agree-
ment. There is no reason in law why, for a sufficient consideration, there 
should not be on the same document two contracts, one a contract to hire 
the motor car on the terms of the agreement, and another that if that 
agreement comes to an end, then a certain sum will be payable by the 
hirer; and it may very well be that the view which is, I think, the view of 
SALTER, J., in Elsey’s case, which was cited before us, is the right way to 
look at this clause, namely, that it is not either liquidated damages or a 
penalty, but it is a sum payable in respect of one event, 
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namely, the determination and end of the hiring agreement, whether that 
end of the hiring agreement arises from the hirer delivering the car back 
again, or whether it arises from the owner taking it out of the possession 
of the hirer in the events in which he is entitled to take it out. But even 
treating it as a payment which has reference to a breach of contract, I am 
inclined to think, upon the authorities, though the point is not free from 
difficulty, that it is not right to say that it is a penalty. One must remem-
ber that a sum which happens to turn out to be large damages in the 
events which have happened, is not necessarily a penalty, and that it is 
perfectly lawful for people who do not know what the damage arising 
from a breach of contract is likely to be, to agree before-hand to put an 
agreed figure upon those damages; and, dealing with the hire of motor-
cars, it may well be that it is impossible to say what the loss of the owner 
will be if a second-hand car comes back on his hands, even if it is only a 
month after the sale. It is not, one would think, always very easy to sell a 
second-hand car, even if it has been only through one hand before it is of-
fered for sale; it is probably a little more difficult to sell a second-hand 
car which has been through more hands than one, and it is impossible in 
advance to say what at any moment the position of the motor car market 
will be, and therefore it may happen in some circumstances that it is a 
dead loss to the owner who had hired out a motor-car on the terms of the 
agreement in question in this action, it may mean something very like a 
total loss if he gets it back again, because events may have happened in 
the meantime which will prevent him from finding a purchaser at all.” 

Under the agreement the defendant is only required to pay a minimum propor-
tion of the total hire and not the full amount of the hire which would have been 
payable if the hiring had run its full course. The car was a second hand car in poor 
body condition when taken by the defendant and likely to deteriorate more rapidly 
than a new car even if the necessary welding work had been done by the defen-
dant. 

I did not find that the sum stipulated as compensation was extravagant or un-
conscionable an amount in comparison with the greatest loss that could conceiva-
bly be proved to have followed the breach of the agreement. 

Judgment was therefore entered for the sum of $266.34 with costs to be taxed. 

Judgment for the plaintiff. 

Solicitors: Miss F. A. Luckhoo (for the plaintiffs); J. A. Jorge (for the defendant). 
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[Supreme Court—Demerara Assizes (Fraser, J. (ag.)) July 26, 1960]. 

Criminal law—Procedure—Power of Attorney General to indict for offences other 
than offence charged in magistrate’s court—Criminal Law (Procedure) Ordinance. Cap. 
11, s. 113. 

Criminal law—Larceny as a clerk or servant—Whether applicable to a public offi-
cer—Criminal Law (Offences) Ordinance, Cap. 10, ss. 184 and 185. 

The accused was charged on information before the magistrate for the offence of lar-
ceny by a public officer, contrary to s. 185 of the Criminal Law (Offences) Ordinance. Cap. 
10, but was later indicted for four other offences including the offence of larceny by a clerk 
or servant, contrary to s. 184 of that Ordinance. 

It was submitted on behalf of the accused that the Attorney General had no authority to 
include in an indictment any counts which did not form the subject matter of any offence or 
accusation against the accused in the magistrate’s court or at the preliminary inquiry; and 
further, that on the evidence the offence committed was a breach of s. 185 of Cap. 10 and 
not of s. 184, because s. 184 does not apply to a clerk or servant who is a public servant. 

Section 113 of the Criminal Law (Procedure) Ordinance, Cap. 11, provides that “the 
Attorney General, if he sees fit to do so, shall institute those criminal proceedings in the 
court against the accused person which seem to him legal and proper”. 

Held: (i) the Attorney General has the right to add a count or counts to an indictment 
for offences other than the offence charged in an information in any case where such of-
fences are disclosed on the depositions; 

(ii) sections 184 and 185 of Cap. 10 create similar offences of larceny by a clerk or 
servant and larceny by a public officer respectively, but are not mutually exclusive in char-
acter, and a public officer may therefore be prosecuted for either offence. 

Motion dismissed. 
[Editorial Note: An appeal to the Federal Supreme Court was dismissed. See 

the report at p. 277 herein]. 
F. R. Wills for the Crown. 
J. O. F. Haynes, Q.C., and F. Ramprashad for the accused. 

FRASER, Ag. J.: The accused was charged on information before the magis-
trate for the offence of larceny by a public officer, contrary to s. 185 of the Crimi-
nal Law (Offences) Ordinance, Cap. 10. The Attorney-General in his presentment 
has indicted the accused on four counts, viz.: 

(i) forgery—contrary to s. 256 of Cap. 10; (ii) uttering a forged instrument—
contrary to s. 256 of Cap. 10; (iii) larceny by a clerk or servant—contrary to s. 
184 of Cap. 10; (iv) falsification of accounts—contrary to s. 208 (b) of Cap. 
10. 
At the close of the case for the Crown, counsel for the accused, in moving to 

quash the indictment, submitted that: 
(1) the entire indictment is a nullity inasmuch as the committal is bad in 

law as not complying with the provisions of s. 71 of the Criminal Law (Proce-
dure) Ordinance, Cap. 11; 

(2) the counts numbered (i), (ii) and (iv) are unlawfully included in the 
indictment inasmuch as the Attorney-General had no legal authority under the 
Criminal Law (Procedure) Ordinance, Cap. 11, or otherwise to include in an 
indictment any counts which did not form the subject-matter of any offence or 
accusation against the accused in the magistrate’s court or at the preliminary 
enquiry; 

(3) in any event, count number (iii) of the indictment has not been estab-
lished by the evidence inasmuch as: 
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(a) if the $1,000 was obtained by a forged cheque then the proper 
charge would be larceny of the bank’s money under s. 164 and not lar-
ceny of the Government’s money under s. 184; 

(b) if the cheque was not forged then the offence committed would 
be a breach of s. 185 of Cap. 10 and not of s. 184 because s. 184 does not 
apply to a clerk or servant who is a public servant; 
(4) the evidence has failed to establish the offence alleged in count (iv) of 

the indictment inasmuch as the omission alleged in that count has not been 
proved to be something which it was the duty of the accused to do. 
Having abandoned the first ground, counsel for the accused, in an attractive 

argument, said that the success of his submission on the second ground depended 
upon the interpretation of s. 113 of the Criminal Law (Procedure) Ordinance, Cap. 
11, which reads as follows: 

“113.—On receipt of the documents relating to the preliminary enquiry, 
the Attorney-General, if he sees fit to do so, shall institute those criminal pro-
ceedings in the Court against the accused person which to him seem legal and 
proper.” 
The questions posed by the arguments are, first, whether the Attorney-

General’s right to institute criminal proceedings is limited to presenting an indict-
ment containing only a count for the specific accusation laid in the information; 
secondly, if the right is not so restricted, whether the Attorney-General is only en-
titled to include in an indictment counts for related offences—for example, on a 
charge of larceny the counts may be embezzlement, fraudulent conversion or ob-
taining by false pretence; and thirdly, if the Attorney-General has power to include 
counts for offences other than related offences, whether that power can be exer-
cised only if a prima facie case establishing those offences is disclosed on the 
depositions. 

The short point is—to what extent, if at all, can the Attorney-General, in pre-
senting an indictment, include counts for offences other than the offence charged 
in the information? In order to determine this it is necessary to interpret the mean-
ing of the phrase “shall institute those criminal proceedings . . . which seem to him 
legal and proper” appearing in s. 113 of the Criminal Law (Procedure) Ordinance, 
Cap. 11. 

It has been contended that the true meaning of that phrase must be gathered 
only from construing the provisions of the Ordinance read as a whole and regard 
should not be paid to Acts of Parliament or to procedure in the United Kingdom. 
Further, that s. 113 does not give the Attorney-General unlimited power and that 
the wording of the other provisions in the Ordinance appear to limit the Attorney-
General to indicting only for the offence charged in the information. 

What then is the meaning of the words “which to him seem lega and proper”? 
WHARTON’S LAW LEXICON, 13th Edn., ascribes this meaning to the word “legal”: 
“according to law”. THE SHORTER OXFORD ENGLISH DICTIONARY ON HISTORICAL 
PRINCIPLES, (3rd Edn.), ascribes to the word “proper” this meaning: “appropriate 
to the circumstances”. Adapting those meanings, therefore, the phrase could be 
correctly expressed, if not with greater clarity, thus—“which to him seem in ac-
cordance with the law and appropriate to the circumstances”. Do the words, in 
their wider collocation, easily lend themselves to the 
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restricted interpretation sought to be placed upon them or are they more in conso-
nance with the wider meaning which has been given to them in the exercise of the 
Attorney-General’s power under the section? 

It is not disputed that the Criminal Law (Procedure) Ordinance is a penal stat-
ute and should be strictly construed. Lord LYNDHURST. L.C., observed in Re 
Wainewright [(1843), 1 Ph. at p. 258]: 

“It is not the court’s province to supply an omission in an Act, and if any 
such correction would extend the penal scope of an Act, still less will the 
court be inclined to correct.” 

The rule of strict construction is, however, bolstered by other rules no less im-
portant; among them being the rule as expressed in MAXWELL ON THE INTERPRE-
TATION OF STATUTES, 10th Edn., p. 275, as follows: 

“...the rule that that sense of the words is to be adopted which best harmonises 
with the context and promotes in the fullest manner the policy and object of 
the legislature. The paramount object, in construing penal as other statutes, is 
to ascertain the legislative intent, and the rule of strict construction is not vio-
lated by permitting the words to have their full meaning, or the more extensive 
of two meanings, when best effectuating the intention. They are, indeed, fre-
quently taken in the widest sense, sometimes even in a sense more wide than 
etymologically belongs or is popularly attached to them, in order to carry out 
effectually the legislative intent, or, to use Lord COKE’S words, to suppress the 
mischief and advance the remedy.” 

Upon what principle, therefore, must the interpretation of s. 113 proceed 
within the framework of those rules? Viscount SIMONDS stated the principle in the 
case of A. G. v. H.R.H. Prince Ernest Augustus of Hanover ([1957] 1 All E.R. at p. 
53): 

“So it is that I conceive it to be my right and duty to examine every word 
of a statute in its context, and I use context in its widest sense which I have al-
ready indicated as including not only other enacting provisions of the same 
statute, but its preamble, the existing state of the law, other statutes in pari 
materia, and the mischief which I can, by those and other legitimate means, 
discern that the statute was intended to remedy.” 

In pursuance of that principle I consider the history of s. 113 to be an important 
feature in the search. 

DATE, J., in R. v. Manning (1959), 2 W.I.R. 111, 1959 L.R.B.G 272, made a 
careful and thorough examination of the history of the section which I have read 
with benefit. It appears that s. 113, or a section similar to that in wording was first 
introduced in British Guiana in 1846, as s. 22 of an Ordinance—No. 27 of 1846—
“for improving the administration of criminal justice in the Colony of British 
Guiana and for regulating the form and manner of proceeding in criminal cases.” 
Section 22 reads as follows: 

“And be it enacted that upon receipt of the said order of confirmation and 
preliminary examinations the Attorney-General, if he see reason to institute 
criminal proceedings, shall petition the 
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Chief Justice as heretofore for leave to do so, and if leave be granted, shall in-
stitute such proceedings as to him shall seem legal and proper.” 

That section was repealed by Ordinance No. 3 of 1847 which substituted the 
following as s. 22: 

“And be it enacted, that upon the receipt of the said preliminary examina-
tions, statement of the accused, writings and other articles as aforesaid, the At-
torney-General, if he see reason to institute criminal proceedings, shall insti-
tute such proceedings as to him shall seem legal and proper.” 

The substituted s. 22 remained in force until 1893, when it was reworded in its 
present form as s. 110 in the Indictable Offences (Procedure) Ordinance of that 
year. Sections 45, 53 and 54 of Ordinance 27 of 1846 read as follows: 

“45. And be it enacted, that every prosecution shall be in the name of the 
Attorney-General, and that the indictment shall, in the manner of setting forth 
the crime or offence, be as nearly as may be in the form of an indictment for a 
similar offence before any court of oyer and terminer in England; and every 
such indictment shall be filed with the registrar of the said court twelve days, 
at the least, before and exclusive of the day on which the same is to be tried; 
and the registrar shall enter the same in a book to be by him kept for that pur-
pose, and such indictment shall be signed by the Attorney-General in such 
book before any party shall be called upon to plead thereto; and a copy of 
such indictment shall, eight clear days at the least before the day of trial, be 
made and delivered to the accused by the registrar of the court, or left by him 
at the place appointed and expressed for that purpose in the condition of the 
recognisance entered into by the accused.” 

“53. And be it enacted, that nothing herein contained shall prevent the 
joinder in any indictment of any counts which, according to the law and prac-
tice of the courts of England, may be joined. 

“54. And be it enacted, that every question which shall arise upon or in 
respect of any indictment or any subsequent pleading, not herein provided for, 
or upon any matter or cause alleged for setting aside any verdict, or staying or 
reversing any judgment shall be decided by the court in such and the same 
manner as such question would be decided if arising upon or in respect of any 
indictment for felony or misdemeanour in England.” 

Ordinance No. 27 of 1846 came into force on January 2, 1847. On that day 
there also came into force Ordinance No. 26 of 1846 which was “An Ordinance to 
introduce into the Colony of British Guiana trial by jury in criminal cases.” Trial 
by jury in civil cases had already been introduced in 1844. Not the least significant 
provisions of Ordinance 26 of 1846 were those establishing the status of courts in 
British Guiana. Sections 2 and 3 read as follows: 

“2.—And be it enacted, that the supreme courts of criminal justice in 
British Guiana shall be courts of record, and shall have cognisance of all 
criminal pleas and jurisdictions in all criminal cases 
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whatsoever, as fully and amply to all intents and purposes in British Guiana as 
Her Majesty’s Courts of Queen’s Bench, Common Pleas, and Exchequer at 
Westminster, or either of them lawfully have or hath in England; and the said 
courts respectively shall also be at all times courts of oyer and terminer and 
gaol delivery in and for British Guiana and the said judges of British Guiana 
shall have and exercise such and the like jurisdiction and authority in British 
Guiana as the judges of the Courts of Queen’s Bench, Common Pleas, and Ex-
chequer in England, or any of them lawfully have and exercise and as shall be 
necessary for carrying into effect the several jurisdictions, powers, and au-
thorities committed to the said courts respectively.” 

“3.—And be it enacted, that from and after the taking effect of this Ordi-
nance, on the trial of any person or persons, upon any indictment or informa-
tion before any supreme court of criminal justice in British Guiana, such a 
trial shall and may be had by any one or more judge or judges of the said 
court, and a jury of twelve men, according to the course of the law in Eng-
land.” 

The total effect of those provisions in Ordinances 26 and 27 was, I am con-
vinced, to introduce into British Guiana as far as it was applicable to local circum-
stances the panoply of the common law of England relating to the practice and 
procedure in the superior criminal courts and to trial by jury. In a contracted form 
these provisions are embodied in s. 16 of Cap. 11. If the proper construction of 
those provisions justifies my conviction then it is necessary to look at the position 
in England at this time in order to ascertain “what was in accordance with the law 
and appropriate to the circumstances” in relation to criminal proceedings in and 
indictments presented to courts with a jurisdiction similar to the Supreme Court of 
British Guiana. 

Indictable offences in England were prosecuted either upon a previous finding 
of fact by an inquest or grand jury or without a previous finding. The proceedings 
which followed a previous finding were: (a) indictments; (b) presentments by a 
grand jury of any offence from their own knowledge or observation, without any 
bill of indictment laid before them; (c) coroner’s inquests in cases of homicide; 
and (d) the verdict of a jury in a civil cause. 

The proceedings which commenced without a previous finding of fact were: 
(a) informations in the King’s Bench by the Attorney-General ex officio, or by 
leave of the court; (b) presentments by justices of the peace; and (c) informations 
at the assizes or sessions under particular Acts of Parliament (see CHITTY’S PRAC-
TICAL TREATISE ON THE CRIMINAL LAW, 2nd Edn. (1826)). 

It is necessary to deal only with prosecutions brought by way of indictment 
for the reason that the point to be determined relates to indictments only. The rele-
vant chapters on this subject appearing in CHITTY’S TREATISE are both interesting 
and informative. The author relied a great deal on BLACKSTONE’S COMMENTARIES 
and HALE’S PLEAS OF THE CROWN as authoritative sources. At the time of prepar-
ing his TREATISE the Indictable Offence Act, 1848, had not been passed but he 
gives an historical background to the origin of the preliminary examina- 
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tion by justices of the peace who, by the statutes 1 & 2 Phil. & Mar., c. 13, and 2 
& 3 Phil. & Mar., c. 10, passed as early as 1555, were required upon an informa-
tion for manslaughter or felony, to conduct a written examination of the prisoner 
and witnesses and commit the prisoner and submit the record of the examination to 
the assize court. On the subject of discharging the prisoner CHITTY says this at p. 
89.: 

“If, upon the examination of the whole matter, it manifestly appears that 
either no such crime was committed by any person, or that the suspicion enter-
tained of the prisoner was wholly groundless, it is lawful for the magistrate to-
tally to discharge him, without even requiring bail. A magistrate is clearly 
bound, in the exercise of a sound discretion, not to commit anyone unless a 
prima facie case is made out against him by witnesses entitled to a reasonable 
degree of credit, and neither an attorney or a counsel has a right to attend on 
the examination before the magistrate either on behalf of the prosecution or 
for the prisoner; but if there be an express charge of felony, on oath, against 
the prisoner, though his guilt appear doubtful, the justice cannot wholly dis-
charge him, but must bail or commit him; and it is said, that if a person be 
killed by another, though it be per infortunium or even se defendendo which is 
not properly felony, yet the justice ought not to discharge him, for he must 
undergo his trial; and therefore must be sent to prison, or admitted to bail. 
And, in modern practice, though exculpatory evidence is received at the in-
stance of the prisoner, and certified with the other depositions, unless it appear 
in the clearest manner, that the charge is malicious as well as groundless, it is 
not usual for the magistrate to discharge him, even when he believes him to be 
altogether innocent.” 

After committal, the record of the examination, the depositions, were sent to 
the clerk of the assize who prepared the bill of indictment for submission to the 
grand jury. STEPHEN’S HISTORY OF THE CRIMINAL LAW OF ENGLAND, Vol. I, p. 
273, sets out the procedure thus: 

“When a person is committed for trial, someone, as often as not a police-
constable, is bound over by the magistrate to prosecute, and the depositions 
are sent to the clerk of assize if the case is to be tried at the assizes, or to the 
clerk of the peace if it is to be tried at the quarter sessions. A solicitor is in 
practice almost always employed by the prosecutor, and he as a rule instructs 
the clerk of assize or clerk of the peace to draw the indictment, the depositions 
serving as instructions. The prosecutor, however, may, if he prefers it, have 
his indictment drawn by counsel or by his own solicitor and counsel are often 
instructed for this purpose if the case presents any peculiarity. The indictment 
being drawn has endorsed upon it the names of the witnesses, and the solicitor 
for the prosecution takes it and them to the grand jury-room, to which he is 
admitted or not as the grand jury think proper. The grand jury sit by them-
selves and hear the witnesses one at a time, no one else being present except 
the solicitor for the prosecutor if he is admitted. The name of each witness ex-
amined before the grand jury is initialled by the foreman; and when they have 
heard enough to satisfy themselves that a prima facie case is or is not made 
out against the prisoner, they endorse upon the indictment ‘a true bill’, or ‘no 
true bill’, as the case may be, and come into court and hand the indictments to 
the clerk of assize or clerk of the peace, who says, ‘Gentlemen, 
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you find a true bill’, or ‘no true bill’, as the case may be, ‘against A.B. for fel-
ony or misdemeanor’. If the finding is ‘no true bill’, the matter drops and the 
prisoner is discharged, though he is liable to be indicted again. If the finding is 
‘a true bill’, the trial proceeds and the ‘bill’ becomes an indictment”. 

The question to be answered at this stage is whether the bill of indictment 
could include a count only for the offence charged in the information or whether 
counts for other offences disclosed in the deposition could be added. CHITTY 
writes unequivocally on this aspect. At p. 248 he says this: 

“It is frequently advisable, when the crime is of a complicated nature, or 
it is uncertain whether the evidence will support the higher and more criminal 
part of the charge, or the charge precisely as laid, to insert two or more counts 
in the indictment. This practice indeed is the more necessary, because, though 
the petit jury may find the prisoner guilty, of a part and acquit him of the resi-
due, the grand jury cannot separate the parts of a count, but must either find a 
true bill, or throw out the whole; while they may find some whole count, and 
reject others from the indictment. Thus where circumstances render the evi-
dence dubious, it is usual to join a count for feloniously breaking out, with 
larceny in a dwelling house. For the same reason, it is usual to add to an in-
dictment under the 39 Geo. 3, c. 85, for embezzlement a count for stealing at 
common law. And, in an indictment for burglary, to insert one count for a 
burglarious entry with intent to steal the goods of A.B. and stealing them, and 
another count for the same burglary with intent to steal the goods of another 
person, and sometimes a third or more for a burglary, with intent to kill and 
murder. And no doubt can now be entertained, that this course is as legal as it 
is advantageous.” 

The foregoing, therefore, was the position at common law prior to the enact-
ment of the Vexatious Indictments Act, 1859. That Act merely sought to remedy 
the iniquity engendered by the position at common law whereby any person was at 
liberty to prefer a bill of indictment before a grand jury against another for any 
indictable offence, without any previous inquiry before a justice into the truth of 
the accusation. The Act was made applicable to certain offences only. When later 
it was found to be attended by the inconvenience “that it was frequently objected 
on the trial of a prisoner charged with an offence falling under its provisions, that 
when before the magistrates he had not been charged with, nor committed by them 
for, the precise offence stated in the indictment” (ARCH-BOLD’S CRIMINAL PLEAD-
ING, EVIDENCE AND PRACTICE, 23rd Edn., p. 9), the Criminal Law (Amendment) 
Act, 1867, was passed in order to remove the inconvenience. That Act declared 
that the provisions of s. 1 of the Vexatious Indictments Acts— 

“shall not extend or be applicable to prevent the presentment to or finding by a 
grand jury of any bill of indictment containing a count or counts for any of the 
offences mentioned in the said Act, if such count or counts be such as may 
now be lawfully joined with the rest of such bill of indictment, and if the same 
count or counts be founded (in the opinion of the court in or before which the 
same bill of indictment be preferred) upon the facts or evidence disclosed in 
any examinations or depositions taken before a justice of the peace, in 
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the presence of the person accused or proposed to be accused by such bill of 
indictment, and transmitted or delivered to such court in due course of law; 
and nothing in the said Act shall extend or be applicable to prevent the pre-
sentment to or finding by a grand jury of any bill or indictment, if such bill be 
presented to the grand jury with the consent of the court in or before which the 
same may be preferred.” 

The effect of that provision in the Criminal Law (Amendment) Act, 1867, was 
merely to restore the position at common law respecting indictments relating to the 
offences mentioned in the Vexatious Indictments Act, 1859. Some mention may 
perhaps be made of the phrase in the Act “count or counts be such as may now be 
lawfully joined with the rest of such bill of indictment”. The position at common 
law was that more than one count for felony, if included in the same indictment, 
should not be tried at the same time. This, however, was not the case where counts 
for misdemeanours were joined. By statute, that restriction in British Guiana was 
removed. Section 105, sub-ss. (1), (2) and (3), read as follows: 

“105.—(1) Any number of counts for any offences whatever may be 
joined in the same indictment, and shall be sufficiently distinguished. 

Provided that to a count charging murder no count charging any offence 
other than murder shall be joined. 

(2) Where there are more counts than one in an indictment, each count 
may be treated as a separate indictment. 

(3) (a) If the court thinks it conducive to the ends of justice to do so, it 
may direct that the accused persons shall be tried upon any one or more of the 
counts separately. . . .” 

To revert, however, to the provisions of s. 113 and to the meaning of the 
words “legal and proper”, that is, “in accordance with the laws and appropriate to 
the circumstances”, it seems clear that the words “legal and proper” had a specific 
meaning when read with the provisions of the old Ordinances, Nos. 26 and 27 of 
1846. By Ordinance 27 of 1846 the duty of preparing the indictment for presenta-
tion to the court was that of the Attorney-General. There was no local institution 
similar in function to the grand jury which, in England, presented a true bill. In 
British Guiana a true bill was presented by the Attorney-General and I am satisfied 
that the Attorney-General in British Guiana was entitled in 1846 to prepare an in-
dictment in the same manner in which a bill of indictment could have been pre-
pared in England at that time. To have done so he would have been acting in ac-
cordance with the common law of procedure made applicable to British Guiana at 
that time. Moreover, in the exercise of that power he would have been entitled to 
add such counts as were established on the depositions and therefore appropriate in 
the circumstances of the case. In short, he would be instituting criminal proceed-
ings which to him seemed legal and proper. 

The statutory function of the Attorney-General has not substantially changed 
since 1846. In view of what I have said I must find that the Attorney-General has 
the right to add a count or counts to an indictment 
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for offences other than the offence charged in an information in any case where 
such offences are disclosed on the depositions. I agree with the conclusion reached 
by DATE. J., in R. v. Manning. 

Finally on this point I wish to refer to the case of R. v. Brown, [1895] 1 Q.B. 
119. In that case consideration was given to the Vexatious Indictments Act, 1859, 
and the Criminal Law (Amendment) Act, 1867. It was held that if the offence 
charged in the summons was one of the offences to which the Vexatious Indict-
ments Act applies, the Criminal Law (Amendment) Act renders it lawful for the 
prosecution to present an indictment to the grand jury containing counts alleging 
offences other than that in respect of which the defendant was committed for trial, 
provided that such offences are, in the opinion of the court, justified by the evi-
dence given before the court of summary jurisdiction. In delivering judgment Lord 
RUSSELL, C.J., after dealing with the effect of the Act of 1867, said this: 

“It seems, therefore, clear that it was perfectly legal and regular, even as-
suming that here the counts of the indictment did contain other and different 
charges to those in respect of which the defendant was summoned—which, 
however, I do not say the indictment in this case did—to include these counts 
in the indictment.” 

I cite that passage to illustrate the meaning of the words “legal and proper” 
which are manifestly analogous to the words “legal and regular” used by RUSSELL, 
C.J. 

With regard to the third submission made by counsel for the accused I must 
agree that count (iii) as pleaded is not supported by the evidence led by the Crown. 
I do not, however, accept the argument that the accused cannot be properly 
charged under s. 184 if he is in fact a public officer. 

Sections 184 and 185 create similar offences of larceny by a clerk or servant 
and larceny by a public officer respectively. I do not find that these sections are 
mutually exclusive in character. Section 185 creates a wider ambit of criminal re-
sponsibility than s. 184 and while it may be prudent to prosecute a public officer 
under s. 185 because of the larger responsibility it imposes, nevertheless, there 
appears no prohibition to prosecutions under s. 184. 

The case of Elderton v. United Kingdom Totalisator Co., Ltd., [1945] 2 All 
E.R. 624, is relevant to this issue. In that case the appellant company advertised in 
a newspaper a “coupon” with particulars of different football pools at varying 
stakes. Those taking part in the pools were called “investors” and had to predict 
the results of any one or more of a series of football matches to be played on the 
following Saturday. The coupon, duly filled in, was sent to the appellant company, 
but the sums staked on the forecast were not sent until the following week. From 
the total of the stakes thus contributed, the appellant company deducted a percent-
age for commission and expenses, and the balance was divided between those in-
vestors whose forecasts were correct or most nearly correct. It was contended on 
behalf of the appellant company that (i) the language of the Betting and Lotteries 
Act, 1934, s. 26, which was penal in character, was ambiguous and, according to 
the rules of construction, the section did not cover the scheme promoted by the 
appellant company; 
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(ii) a football pool was a form of pool betting which was governed by Part I of the 
1934 Act; s. 26, which was in Part II of that Act, dealt with prize competitions 
other than pool betting operations and, therefore, the words “pool betting” and 
“competition” were mutually exclusive; (iii) the proviso to s. 26 of the 1934 Act 
could not afford any assistance in the construction of the sub-section. In that case 
Lord GREENE, M.R., said ([1945] 2 All E.R. at p. 625): 

“Counsel for the appellants, quite properly, argued that the section the 
construction of which is in controversy in this case creates a criminal offence, 
and he pointed out that, where a criminal offence is created, it should be cre-
ated in clear language. The present language, he said, was at the best so am-
biguous that we ought to construe it in such a way as to restrict the ambit of 
the offence which the section creates. The rule with regard to the construction 
of sections which create a criminal offence is not to be used to restrict the 
scope of the section where wide and comprehensive language is used, not in 
terms of art, but in terms of ordinary English which are sufficiently broad in 
their meaning to cover the particular operation in question. In my opinion, that 
is the case in this instance. The legislature has used wide and comprehensive 
language, which has no technical meaning and must be construed according to 
the ordinary rules.” 

In view of my finding on this aspect of the submission it will not be reason-
able to accept the contention that an amendment is not possible on the ground that 
a new offence is being pleaded as was held in the case of R. v. Jennings (1949), 33 
Cr. App. R.683. On the authority of R. v. Satar, 1931-37 L.R.B.G. 640, I propose 
to grant the amendment indicated by counsel for the Crown if formal application 
for amendment is made. It may, however, be necessary for counsel appearing for 
the Crown to give fuller consideration to the points raised on the question of lar-
ceny resulting from a forged instrument. 

With regard to the submission on the number (iv) count in the indictment I 
think that the meaning placed upon it by counsel for the accused is a possible one 
but not a necessary one. The particulars imply no more than that the accused omit-
ted to make an entry in a cash book of the receipt of moneys paid by the Rice 
Marketing Board to the Government of British Guiana. The drafting may not be 
elegant but I think it is intelligible. Counsel for the Crown indicated his intention 
to request an amendment which will be granted if made on the ground that it will 
not prejudice the accused nor cause any injustice. 

Motion dismissed. 

Solicitors: P. M. Birch-Smith, Crown Solicitor (for the Crown); A. R. Sawh (for the 
accused). 
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[Supreme Court (Luckhoo, C. J. (ag.)) February 22, 23, July 30, 1960.] 

Prescriptive title—Adverse possession for 12 years—Portion of period prior to 31st 
December, 1952—Whether owner’s title extinguished—Title to Land (Prescription and 
Limitation) Ordinance, Cap. 184, ss. 3, 5 and 13. 

Partition awards—Effect on previous possessory rights—Failure to appeal from and 
benefiting under awards—Estoppel. 

B was continuously in occupation of a portion of lots E, D and C since 1930. In 1939 a 
duly appointed partition officer awarded lots D and E to the opposer B, lot C to one H, and 
certain adjoining lands to the opposer B. B subsequently took transport from the partition 
officer for the portion awarded to her but did not appeal from his awards in respect of lots 
E, D and C although her son and agent was aware of the awards. The partition officer 
passed transport to B for lots E and D in 1941 and 1943 respectively, and to H for lot C in 
1941. In 1957 B petitioned for a declaration of prescriptive title in respect of the portion of 
lots E, D and C which she had occupied since 1930. A copy of the petition was not served 
on the owners of lot C. 

Section 13 of the Title to Lands (Prescription and Limitation) Ordinance, 1952, Cap. 
184, provides as follows— 

“At the expiration of the period prescribed by this Ordinance for any person to 
bring an action to recover land, the title of that person to the land shall be ex-
tinguished.” 
The period prescribed by the proviso to s. 3 of the Ordinance is twelve years. It was 

contended for the opposer that the provisions of s. 13 were not operative until the 31st De-
cember, 1964, i.e. twelve years after the enactment of the Ordinance. 

Held: (i) the effect of partition awards and the consequent transports passed to 
awardees is that all adverse possessory rights prior to the passing of the transports are swept 
away; 

(ii) as the petitioner’s agent had knowledge of the awards and the petitioner had ac-
cepted a benefit thereunder by taking transport from the partition officer for the portion of 
land he awarded her, she was estopped from subsequently questioning the awards; 

(iii) the petitioner could rely only on adverse possession subsequent to the dates of the 
passing of the respective transports to B and H; 

(iv) in 1953, 1955 and 1953 twelve years had elapsed from the date on which the right 
of action accrued to the owners of lots C, D and E respectively and no action could now be 
brought by them to recover the lots; 

(v) where a person was in adverse possession for 12 years, a portion only of which was 
prior to the 31st December, 1952, the title of the true owner is nevertheless extinguished by 
virtue of the provisions of s. 13 of the Title to Land (Prescription and Limitation) Ordi-
nance, 1952, Cap. 184; 

(vi) in respect of the claim for a declaration of prescriptive title to a portion of lot C 
(upon the owners of which a copy of the petition was not served) only a decree nisi of a 
possessive title in favour of the petitioner would be given, the decree to become absolute 
after one month from the date of the judgment if no person applied to intervene and was 
given leave to appear and show cause why the decree should not be made absolute, and the 
petitioner to publish her intention to apply to have the order made absolute unless some 
person interested obtained leave to intervene before that date. 

Judgment for the petitioner. 
[Editorial Note: Compare Barrow v. Benjamin at p. 260 herein.] 

E. W. Adams for the petitioner.  
H. Matadial for the respondent. 



 233
BASIRAN v. BROWN 

LUCKHOO, C.J. (Ag.): This is a petition by Basiran, B.R. No. 67 of 1885, for 
a declaration of prescriptive title in respect of the property described as follows— 

“All that piece of land, comprising a portion of the lands lettered E, D and 
C, and the reserves adjacent to the boundaries thereof, all being parts of the 
northern half of Plantation Goed Bananen Land, situate on the right bank of 
the Canje Creek in the county of Berbice and colony of British Guiana, the 
said piece of land being marked “S” and containing an area of 1.81 acres, as 
defined and shown bordered yellow on a plan made by J. Phang, Sworn Land 
Surveyor, dated the 12th day of February 1957, a copy of which plan is on re-
cord in the Department of Lands & Mines, Georgetown, Demerara, Record 
No. 7791 of 1957, the said piece of land being bounded on the east by land 
forming part of the north half of said Plantation Goed Bananen Land occupied 
by Basiran; on the west by land forming part of the north half of said Planta-
tion Goed Bananen Land occupied by Nathaniel Browne; on the north by land 
forming part of the north half of the said Goed Bananen Land occupied by 
Basiran; and on the south by the Middle-walk dam of the said Plantation.” 

The evidence disclosed that one Nassiban who claimed to be the owner of about 
seven acres of land situate at Plantation Goed Bananen Land on the right bank of 
the Canje Creek, Berbice, purported to sell that land to one Rambir in 1929 under a 
written agreement of sale and purchase made on the 2nd August, 1929. Nassiban 
had been in occupation of a portion of about four acres of that land from some 
time prior to 1927 and of the remainder after purchase from the Public Trustee 
since 1927. 

On the 4th March, 1930, Rambir agreed to sell the land to the petitioner and 
entered into a written agreement of sale and purchase therefor on that date. The 
petitioner has been in occupation of the land by herself or by tenants since the 4th 
March, 1930. 

The petitioner claims that the portion of land the subject matter of this petition 
forms part of the land sold by Rambir to the petitioner. 

No transport was passed in respect of any of the agreements of sale and pur-
chase referred to above. 

Shiek, a son of the petitioner, has always acted as his mother’s agent in re-
spect of her lands at Goed Bananen Land. Shortly after the petitioner had agreed to 
purchase the lands from Rambir and had entered into possession of them, he con-
sulted a sworn land surveyor, S. S. M. Insanally, who drafted a petition to the 
Governor in Council for the partition and re-allotment of lands at Goed Bananen 
Land. Shiek obtained the signatures to the petition of the necessary proportion of 
proprietors of those lands. The Governor in Council appointed Insanally to parti-
tion and re-allot the lands described in the petition. The lands included the portion 
purchased by the petitioner from Rambir in 1930. Insanally carried out his survey 
of the lands in 1930. Insanally apparently had not prepared a plan of the area sur-
veyed by him when he was sentenced to undergo a term of imprisonment. Shiek 
thereafter employed another sworn land surveyor, one Leila, to make a private 
survey of the petitioner’s lands at Goed Bananen Land. Leila made a plan of the 
area he surveyed. On his release from prison Insanally borrowed Leila’s plan but 
for what purpose it is not clear. Eventually 
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in 1939 Insanally submitted to the Local Government Board a list of awards in 
respect of his partition carried out in 1930. The list of awards was duly published 
and appeared in the issue of a daily newspaper on the 10th June, 1939. According 
to Shiek he saw the list of awards in that issue and went to the Sub-Registry, New 
Amsterdam, where he consulted Insanally’s plan of the lands partitioned. Shiek 
was dissatisfied with the awards made to Basiran and wrote the Secretary of the 
Local Government Board to that effect. An enquiry was duly held by the Local 
Government Board. Shiek has been unable to state what was the result of the en-
quiry but it is clear that the awards made by Insanally were confirmed by the 
Board. No appeal or other action against such confirmation was lodged by or on 
behalf of the petitioner although Shiek consulted counsel in the matter. 

Shiek has testified to the effect that in 1930 some time after his survey of the 
lands at Goed Bananen Land Insanally had suggested that he should enter with him 
into an agreement to defraud certain owners of lands at Pln. D’Edward where In-
sanally had also carried out a partition. Shiek declined to do so, whereupon, ac-
cording to Shiek, Insanally threatened that Shiek “would lose more in the end”. 
This Shiek has suggested as the reason why Insanally has not awarded the peti-
tioner all of the land to which she considers herself entitled. But this is mere sur-
mise. No attempt has ever been made by or on behalf of the petitioner to get any of 
the awards set aside on the ground of fraud by the partition officer. Insanally had 
awarded to the opposer Brown lots lettered D and E as shown on the plan filed 
with this petition. Transport was passed by the partition officer Insanally to the 
opposer Brown of lot lettered D on the 15th February, 1943, and of lot lettered E 
on the 20th January, 1941. Lot lettered C, the partition officer awarded to one 
Hanoman and transport thereof was passed by the partition officer to Hanoman on 
the 3rd March, 1941 (transport No. 65 of 1941). On the 16th January, 1945, Sook-
ram in his capacity as the executor of the estate of Hanoman, deceased, transported 
this property to Subhodra and others, the devisees under the last will and testament 
of Hanoman. The petitioner claims that she is entitled to lots lettered C. D and E 
by way of adverse possession since 1927 by herself and her predecessors in pos-
session, Rambir and by Nassiban. 

Having carefully considered the evidence of Shiek, Bhajan Singh and the evi-
dence taken de bene esse from the petitioner and the evidence of the opposer 
Brown, I have come to the conclusion that Brown never at any time either by him-
self or by any other person occupied that portion of lots lettered D and E shown on 
the plan filed with this petition. A copy of the petition was not served on any of the 
owners of lot lettered C. I shall deal later with the effect of this omission. 

It has long been held that the effect of the partition awards and the consequent 
transports passed to the awardees is that all adverse possessory rights prior to the 
passing of the transports were swept away. 

In Sewdin v. Ferreira, 1928 L.R.B.G. 40, and in Dick v. Durham, 1930 
L.R.B.G. 7 the respective plaintiffs, the persons in possession, were aware of the 
partitions and the awards but did not take action within the time specified by the 
District Lands Partition and Re-Allotment Ordinance then in force. It was held by 
GILCHRIST, J., that their actions were not maintainable. In the present case the peti-
tioner’s agent had 
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knowledge of the partition and of the awards by the partition officer and the peti-
tioner accepted benefit under it by taking transport from the partition officer for 
the portion of land he awarded her. She is therefore estopped from subsequently 
questioning the awards. (See Brijlall & anor v. Jay Jay & ors., 1948 L.R.B.G. 12). 

In Steward v. Haynes, 1953 L.R.B.G. 46, as is stated in the head-note, the 
plaintiff was in open and continuous possession of a parcel of land from 1903. 
About 1938 or 1939 the portion occupied by her was included in an area of land 
partitioned in accordance with the District Lands Partition and Re-Allotment Ordi-
nance, Cap. 169 (Major edition). Her portion was allotted to a claimant. She did 
not claim. The list of awards was published by the partition officer and transport 
passed to the successful claimant. There was no appeal against the partition offi-
cer’s award because the plaintiff did not know of it although she subsequently 
learnt in 1940 that another person was awarded her land. She took no action but 
remained in possession. The holder of the title sought to transport the land to a 
bona fide purchaser and the plaintiff opposed. It was held by STOBY, J., that the 
opposition founded on possession prior to the partition was invalid as where there 
is no appeal from the award of a partition officer the award is final. As the plaintiff 
did not know of the award at the time it was her duty to institute appropriate pro-
ceedings after she had learnt of the awards. However, as the plaintiff was in pos-
session for 12 years after the award she had acquired a negative title and could 
oppose on that ground. 

That decision conflicted with the earlier decision of BOLAND, J., in Alstrom v. 
Yhap, 1952 L.R.B.G. 32. This fact was recognised by STOBY, J., in Beekam v. 
Soobha & anor, 1954 L.R.B.G. 183, and at p. 187, STOBY, J., said— 

“In my own decision in Steward v. Haynes, No. 953 of 1951, decided on 
the 9th September, 1953, I held that an opposition to a transport founded on 
adverse possession prior to a partition was invalid as where there is no appeal 
from the award of a partition officer the award is final. I referred then to the 
cases of Sewdin v. Ferreira, 1928 L.R.B.G. 40, and Dick v. Durham, 1930 
L.R.B.G. 97, in each of which GILCHRIST, J., held that a plaintiff who knew of 
a partition and had not appealed could not subsequently attack the validity of 
the partition. 

“These decisions appear to conflict with BOLAND, J.’S view in Alstrom v. 
Yhap, No. 484 of 1949, decided on the 19th March, 1952. In that case the de-
fendant as partition officer allotted land claimed by the plaintiff to him but ex-
cluded certain portions for streets and drains. The plaintiff did not appeal but 
when the defendant sought to transport the reserved portions to the appropri-
ate country district he opposed the transport. On the action coming on for 
hearing objection was taken in limine that the plaintiff not having appealed 
against the officer’s awards had lost his right of opposition. BOLAND, J., in 
ruling against the submission held that the plaintiff did not appear to be chal-
lenging the decision of the partition officer but was challenging the passing of 
a transport by the officer to a party who was not a co-owner. He allowed the 
action to proceed although the plaintiff knew of the award and did not avail 
himself of his statutory remedy. 
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“In view of this ruling by an accepted authority on the subject I have re-
considered my decision in Steward v. Haynes and nevertheless adhere to the 
view that in the absence of fraud as in Pereira v. Insanally, 1931—1937 
L.R.B.G. 18, and Frank et ors v. Hiralall, No. 223 of 1946 (unreported), a 
claimant who knew of a partition and of the awards and did not appeal cannot 
subsequently attack the correctness of the award. The reason for insisting on 
an appeal to the Supreme Court within two months of the determination of an 
appeal to the Board is to put a time limit to litigation, so that when the officer 
proceeds to give title to the various claimants, he does so on the assumption 
that the partition has been brought to finality and cannot be delayed by an op-
position action at the instance of a disgruntled claimant.” 

With respect I think that for the cogent reasons advanced by STOBY, J., his conclu-
sions are to be preferred to those of BOLAND, J. 

The petitioner, therefore, can rely only on adverse possession subsequent to 
the dates of the passing of the respective transports to the awardees. This petition 
was filed on the 23rd October, 1957. The petitioner can therefore rely on continu-
ous adverse possession of the lots for over 12 years but less than 30 years. 

In 1951 an action had been instituted by the opposer Brown against Bulla 
Pakhan a tenant of the petitioner in occupation of lots lettered D and E. In that 
action the opposer claimed against Pakhan a declaration of ownership of those lots 
and damages for trespass but no proceeding was filed subsequent to an entry of 
appearance on behalf of Pakhan and the action became abandoned under the provi-
sions of the Rules of Court. 

In 1956 the opposer instituted a claim against Harry Persaud and Bulla Pak-
han, tenant and sub-tenant of the petitioner in respect of lots D and E. That claim 
was for an injunction restraining those defendants from trespassing on the lots and 
for $100 as damages for trespass. The claim was dismissed on the 25th November, 
1959, and there has been no appeal from that decision. It is to be observed that no 
action had ever been brought by the opposer Brown against the petitioner claiming 
ownership of those lots. 

There was therefore no interruption of the petitioner’s period of 12 years and 
over since the transports of the lots were passed to the awardees. It is clear that 
prior to 30th December, 1952. a declaration of prescriptive title to land could not 
be granted by reason of adverse possession for less than 30 years. Counsel for the 
petitioner has submitted, however, that by virtue of the combined effect of the pro-
visions of ss. 3, 5 and 13 of the Title to Land (Prescription and Limitation) Or-
dinance, Cap. 184, which came into operation on the 31st December, 1952, it is 
competent for a court to grant such a declaration if a portion of the period of 12 
years possession falls after that date. 

Section 3 of the Title to Land (Prescription and Limitation) Ordinance, Cap. 
184, provides as follows:— 

“3. Title to land (including land of the Crown or of the Colony) or to any 
undivided or other interest therein may be acquired by sole and undisturbed 
possession, user or enjoyment for thirty years, 



 237
BASIRAN v. BROWN 

if such possession, user or enjoyment is established to the satisfaction of the 
Court and was not taken or enjoyed by fraud or by some consent or agreement 
expressly made or given for that purpose: 

“Provided that except in the case of land of the Crown or of the Colony, 
such title may be acquired by sole and undisturbed possession, user or enjoy-
ment for not less than twelve years, if the Court is satisfied that the right of 
every other person to recover the land or interest has expired or been barred 
and the title of every such person thereto has been extinguished.” 

Section 5 of that Ordinance, Cap. 184, provides that no action shall be brought 
by any person to recover any land after the expiration of twelve years from the 
date on which the right of action accrued to him or, if it first accrued to some other 
person through whom he claims, to that person. This provision has been in force 
for several years prior to the partition. (See s. 4 (2) of the Civil Law of British 
Guiana Ordinance, Cap. 2 (Major edition). 

Section 13 of the Title to Land (Prescription and Limitation) Ordinance, 1952, 
provides that at the expiration of the period prescribed by that Ordinance for any 
person to bring an action to recover land, the title of that person to the land shall be 
extinguished. This provision was first enacted in 1952. The Ordinance came into 
operation on the 31st December, 1952. 

The evidence discloses that the right to recover lots lettered C, D and E ac-
crued to the owners by transport of those lots in 1941, 1943 and 1941 respectively 
when transport for the lots was passed to them. In 1953, 1955 and 1953 respec-
tively twelve years had elapsed from the date on which the right of action accrued 
to the owners and no action can be brought to recover the lots. The question to be 
determined is whether the titles to the lots have been extinguished by virtue of the 
provisions of s. 13 of the Ordinance. 

It has been contended by counsel for the opposer that s. 13 of the Ordinance is 
not operative until the 31st December, 1964—twelve years after the enactment of 
the Ordinance. In this respect he relies on the following passage contained in the 
judgment of BOLAND, J., in Linde v. Demerara Company, Ltd., 1954 L.R.B.G. 25, 
at pp. 33, 34— 

“Although I did not understand counsel for the plaintiffs to advance the 
submission that the plaintiffs are both entitled to invoke the proviso to s. 3 of 
the Title to Land (Prescription and Limitation) Ordinance, 1952, which now 
fixes a period of prescription as 12 years (except in the case of land of the 
Crown or of the Colony), where all interested parties are before the court, I 
think it would be well to make it clear that it is my view that even as against 
the defendants who are before the court as a party to the action such a claim 
would not be maintainable. Before that Ordinance came into force a period of 
12 years’ occupation as of right merely barred the bringing of an action by the 
owner for trespass or to recover possession. It did not have the effect of termi-
nating absolutely the interest of the legal owner on the land. If the legal owner 
could gain possession by some means other than by action he was not de-
barred from doing so. Nor did possession for 12 years give anyone 
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the right to assert any claim against the legal owner which a decree of a pre-
scriptive title now affords him. In other words, before the passing of that Or-
dinance a period of possession for 12 years was a defensive title merely as dis-
tinguished from an assertive title. Before the Ordinance of 1952 the period of 
prescription was 30 years. In keeping with the well established canon of con-
struction of statutes none of its provisions can be given a construction in the 
absence of express words that it is to have an effect, which would impair or 
diminish any vested interest existing before it was enacted. Certainly it would 
be prejudicing a vested interest of the owner of the land if he is now not only 
barred from bringing an action against a person in possession for 12 years, but 
shall have his title as owner extinguished by a declaration of a possessive title 
on proof of 12 years possession by another. The proviso to s. 3, it may be 
added, does not like s. 4 (a) provide a new form of procedure for which rea-
son, as I have stated, an enactment may be deemed retroactive in effect; nor is 
it declaratory of what the law had been prior to its passing which is another 
reason for an enactment being deemed retroactive.” 

Later in 1954, the Full Court (HUGHES and STOBY. JJ.) in Inderjeet Tackorie v. 
Port Mourant Ltd., 1954 L.R.B.G. 108, at pp. 109, 110, said— 

“It was submitted on behalf of the appellant that assuming he was a tenant 
at will sixteen years ago the effect of s. 9 of the Title to Land (Prescription 
and Limitation) Ordinance, 1952 (No. 62), is that the tenancy determined at 
the end of the year, from which time adverse possession began and as section 
13 gives a good title to land after twelve years adverse possession he cannot 
be ejected and can apply to the Supreme Court for a declaration of title. 

“Now it is a generally recognised principle of law that a statute takes ef-
fect from the date of enactment unless a contrary intention is expressed in the 
statute itself. But as was recently explained by BOLAND, C.J. (ag.) in Linde 
and Douglas v. Demerara Company Limited, Nos. 446 and 447 of 1951, de-
cided on the 3rd March, 1954, where the provisions of a statute are merely 
procedural such provisions may have a retrospective effect. The state of the 
law prior to the introduction of Ordinance 62 of 1952 is of the utmost impor-
tance in deciding whether the Ordinance is procedural or not. 

“In 1950 a committee known as the Law Revision committee was ap-
pointed to make recommendations appertaining to any branch of the law 
which it thought was in need of consolidation or modernising. As the laws of 
British Guiana were about to be revised it was essential for the Committee to 
make its recommendation in a series of interim reports so that if accepted the 
necessary legislation could be presented to the Legislative Council before the 
30th April, 1953, which was the last day any Ordinance could be incorporated 
in the revised edition of the laws of the colony. 

“One result of the Committee’s labours was the enactment of Ordinance 
62 of 1952. This Ordinance is modelled on the Limitation Act, 1939, which it-
self came into existence as a result of an interim report of a Law Revision 
Committee appointed in England by the Lord Chancellor. The Act of 1939 
consolidated the Limitation Act 1923, the Civil Procedure Act, 1833, the Real 
Property Limitation Acts of 1833 and 1874. Except with regard to land the 
1939 Act was essentially procedural. 
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“In British Guiana the Limitation Ordinance, Cap. 184, s. 14 and the Civil 
Law Ordinance, Cap. 7, s. 4 (2) contained the relevant provisions regarding 
land until the repeal of the former by Ordinance 62 of 1952. Prior to 1952 the 
courts of this colony have been unanimous in deciding that adverse possession 
of twelve years bars the legal owner from recovering his land but it does not 
extinguish his title to the land. The distinction was no mere legal conundrum 
for it meant that if the owner of the legal title could obtain possession of his 
land other than by action, the adverse possession is of no avail to the stranger. 

Gondchi v. Hurril, 1931-1937 L.R.B.G. 509. Frank et al v. Ali Buksh, 
1943 L.R.B.G. 78. 

Section 13 of Ordinance 62 of 1952 as did the Limitation Act of 1939, not 
only operates as a bar to the remedy for possession, but extinguishes the title 
of the owner. To that extent it has introduced a new doctrine into the law of 
immovable property and it would be abhorrent to common-sense and offend 
one’s sense of natural justice if it were to be held that a person in adverse pos-
session for twelve years prior to 1952 had succeeded in extinguishing the title 
of the true owner.” 

It is important to observe the words in italics “prior to 1952”. The court held that 
adverse possession for twelve years prior to 31st December, 1952, did not extin-
guish the title of the true owner. But what is the position where a portion only of 
the period of twelve years is prior to 31st December, 1952? I do not see that retro-
active effect is being given to the provisions of s. 13 of the Title to Land (Prescrip-
tion and Limitation) Ordinance, Cap. 184, by holding that title to land is extin-
guished if some portion, however short, of the period of twelve years is subsequent 
to the 31st December, 1952. Such a construction of the provisions of section 13 
would neither impair nor diminish any vested interest existing before those provi-
sions were enacted. 

I am satisfied that the title of every other person to those portions of lots let-
tered D and E shown on the plan filed with this petition has been extinguished and 
the right of every other person to recover the land has expired or been barred. The 
petitioner should get a declaration of title to those portions and the petition is 
hereby granted in that respect. However, in respect of that portion of lot lettered C 
shown on the plan, I give only a decree nisi of a possessive title in favour of the 
petitioner the decree to become absolute after one month from the date hereafter if 
no person applies to intervene and is given leave to appear and show cause why 
the decree should not be made absolute. The petitioner before applying to have the 
decree nisi made absolute shall publish once in the Official Gazette and twice in 
two successive Sunday issues of a daily newspaper published in the colony a no-
tice of her intention to have this order nisi made absolute unless some person in-
terested obtains leave to intervene before that date. 

The petitioner will get her costs of this petition to be taxed fit for counsel. 

Judgment for the petitioner. 

Solicitors: A. Vanier, (for the petitioner); R. N. Tiwari, (for the respondent). 
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[Supreme Court (Luckhoo, C.J. (ag.)) February 6, 13, March 5, 1960.] 

Practice—Revivor—Action deserted—Limitation period expired—Application then 
made for revivor—Whether action can be revived—O. 32, r. 8. 

The plaintiff’s action became deserted on November 4, 1959, and remained so when on 
February 3, 1960, an application for revivor was made. The cause of action arose on Sep-
tember 7, 1956, and the period of limitation would by virtue of s. 8 of the Limitation Ordi-
nance, Cap. 26, if not interrupted, expire on September 27, 1959, that is, before the date of 
the application for revivor. 

Held: when an action is deemed deserted under O. 32, r. 8(1) and (2), it is, unless and 
until it is revived, completely ineffective to keep alive the plaintiff’s right to recover and to 
prevent the operation of the Limitation Ordinance, Cap. 26. Argosy Co. v. Booker Bros., 
1949 L.R.B.G. 145, followed. 

Application refused. 
A. S. Manraj for the applicant (plaintiff). 
J. A. King for the defendant. 

LUCKHOO, C.J. (ag.): This is an application by way of summons filed on the 
3rd February, 1960, by the plaintiff for an order pursuant to O. 32, r. 8(1), of the 
Rules of the Supreme Court, 1955, for revivor of an action wherein the plaintiff 
claims the sum of $10,000 damages for injury to the plaintiff by the negligent driv-
ing of motor lorry XLB 633, owned by the first-named defendant and driven by 
their servant and/or agent, the second-named defendant, on the 27th September, 
1956. 

The writ in this action was filed on the 17th December, 1957, the statement of 
claim on the 28th May, 1958, and the statement of defence on the 9th March, 
1959. No request for hearing was filed and no further proceeding was taken or 
document filed in the action until this application was filed on the 3rd February, 
1960. 

The application is opposed by the defendants on the ground that the plaintiff’s 
right of action has become statute barred and that the Court will not therefore 
make an order for revivor which would deprive them of this plea. 

By O. 25, r. 10, of the 1955 Rules if the plaintiff does not deliver a reply 
within the period allowed for that purpose the pleadings shall be deemed to be 
closed at the expiration of that period, and all the material statements of fact in the 
pleading last filed shall be deemed to have been denied and put in issue. By O. 21, 
r. 1, the time limited for the plaintiff to deliver his reply is within 14 days from the 
delivery of the defence. In the present case, the time limited for the plaintiff to 
deliver his reply was within 14 days from the 9th March, 1959, the day on which 
the statement of defence was filed. By O. 32, r. 3(1) (b), the matter became ripe for 
hearing after the time for delivery of a reply had expired, that was on the 23rd 
March, 1959. Under O. 32, r. 1, it was the duty of the plaintiff to file a request for 
hearing within six weeks after the matter became ripe for hearing, that is not later 
than the 4th May, 1959. By virtue of O. 32, r. 8(1), a cause or matter shall be 
deemed deserted if no request for hearing shall be filed within six months after the 
expiration of the period fixed for filing of such request. This matter became de-
serted on the 4th November, 1959, and had remained so when on the 3rd February, 
1960, this application was filed. 

The cause of action in this matter arose on the 27th September, 1956, and the 
period of limitation would by virtue of section 8 of the 
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Limitation Ordinance, Cap. 26, if not interrupted, be up on the 27th September, 
1959, that is before the date of the plaintiff’s application for revivor, the 3rd Feb-
ruary, 1960. 

The submission of counsel for the applicant in this matter is in similar terms to 
that of counsel for the applicant in an application for an order for revivor brought 
by the plaintiffs in the case of Argosy Co. v. Booker Bros., 1949 L.R.B.G. 145. 
The submission shortly put is that when an action is deemed deserted it is in sus-
pense but not wholly dead and prescription cannot begin to run again until the ac-
tion is deemed altogether abandoned under O. 32, r. 9. Counsel for the defendants 
has submitted that the present application is indistinguishable from the one made 
in the Argosy case where it was held that the application for revivor must fail. 

The Argosy case was decided under the provisions of O. 32, r. 5(1), of the 
Rules of Court, 1900 (since revoked), which were as follows— 

“5. (1) If any action which has become ripe for hearing shall not, on the re-
quest of either party, be entered on the Hearing List within six months after it 
shall so have become ripe, the same shall be deemed deserted, and shall not be 
capable of being further proceeded in to any effect until an order of revivor 
has been made by the Court, which Order the Court may grant upon the appli-
cation of any party.” 

The provisions of O. 32, r. 8, of the 1955 Rules are as follows— 

“ (1) A cause or matter shall be deemed deserted if no request for hearing 
shall be filed within six months after the expiration of the period fixed for the 
filing of such request. 

“ (2) When an action has been deemed deserted, no further proceedings may 
be taken therein, unless and until an order for revivor has been made by the 
Court or a Judge on the application of any party or a consent to revivor and a 
request for hearing signed by all the parties thereto have been filed. 

“ (3) No order for or consent to revivor shall avail as an advantage to the 
plaintiff in respect of the period of limitation applicable to the cause of ac-
tion.” 

It will be observed that the provisions of r. 5(1) of the 1900 Rules are in substance 
repeated in Rules 8(1) and (2) of the 1955 Rules. 

In the Argosy case the head note to the report sets out the relevant facts— 

Three days before the period of limitation expired the plaintiffs issued 
their writ against the defendants claiming damages. The defence was filed on 
the 10th May, 1948. and therefore became ripe for hearing on the 10th June, 
1948. Neither plaintiffs nor defendants filed a request for hearing and in ac-
cordance with Order XXXII, r. (5) (1) the action was deemed deserted on the 
10th December, 1948. On the 2nd May, 1949, the plaintiffs applied pursuant 
to Order XXXII, r. (5) (1) for revivor of the action.” 
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WORLEY, C.J., in the course of his judgment at p. 149 said— 

“The first question therefore for determination is what principles should 
guide the Court in considering applications for orders of revivor under the rule 
and, after a careful review of the authorities, I have no doubt as to the main 
principle, which is expressed in general terms in the following quotation from 
the ENCYCLOPAEDIA OF THE LAWS OF ENGLAND, 2nd Edition, cited at p. 1448 
of the ANNUAL PRACTICE, 1948. 

‘An application to enlarge time is an appeal to the Court for increased fa-
cilities to carry on the action and the Court in such a case is always in-
clined to act with clemency towards the applicant provided he can show 
that his opponent will not thereby be injuriously affected.’ 

“Where questions of limitation arise the principle is expressed in the fol-
lowing note at pp. 58, 59 of the same volume of the ANNUAL PRACTICE:— 

Although the Court has power to enlarge the time under Order 64, r. 7 
(which corresponds to Order XLV, r. 4 of the Rules of Court, 1900), the 
practice is not to do so after the expiration of twelve months from the date 
of the writ or of six months from the date of the last renewal, where, but 
for such enlargement of time, the plaintiff’s claim would be barred.’ 

“I have said that the provisions of Order XXXII, r. 5 are peculiar to the 
Colony but, nevertheless, an application for revivor is an application for re-
newal of an action and analogous to applications for renewal of a writ. I think, 
therefore, that in seeking the principles applicable, assistance can be found in 
the decisions on applications for renewal of unserved writs made under Order 
8 of the Rules of the Supreme Court in England.” 

After considering a number of English authorities relating to the renewal of writs 
and to the amendment of pleadings, WORLEY, C.J., said at p. 151— 

“From the consideration of these and other authorities to which I have 
been referred it is clear to me that the substantial question I have to decide in 
this application is whether the order for revivor will have the effect of altering 
the position of the respondents for the worse with regard to the statutory pe-
riod of limitation laid down in section 8 of the Limitation Ordinance. If it 
does, then the order should not be made. This brings me to a consideration of 
the construction of Order XXXII, r. 5.” 

I respectfully agree with the view of WORLEY, C.J., that when an action is 
deemed deserted under sub-rule (1) of r. 5 of the 1900 Rules (O. 32, r. 8(1), (2) of 
the 1955 Rules) “it is, unless and until it is revived, completely ineffective to keep 
alive the plaintiff’s right to recover and to prevent the operation of the statute.” 
Further, as WORLEY, C.J., said, the filing of a writ only keeps alive the right to 
recover for the pur- 
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poses of the action in which it is filed and does not avail the plaintiff in another 
action for the same cause commenced after the statutory period has elapsed. The 
plaintiff does not obtain the benefit of the interruption of time between filing of 
the writ and commencement of the desertion. 

The decision in the Argosy case in my view is correct and is applicable to 
cases which fall under the provisions of O. 32, r. 8, of the 1955 Rules. 

The plaintiff’s application is therefore refused. Costs of this application to de-
fendants certified fit for counsel. 

Application refused. 

Solicitors: L. L. Doobay (for the plaintiff); Sennett (for the defendants). 
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In re GLADYS HICKEN LTD. 

[Supreme Court—In Chambers (Luckhoo, C.J. (ag.)) June 29, July 7, August 13, 
1960]. 

Arbitration—Two arbitrators appointed to value property—Award made by one acting 
without the other—Nullity. 

Where one of two arbitrators appointed to value property purported to make an award 
without having acted with the other, the award was held to be a nullity. Hinton v. Meade, 
(1855) 1 Jur. (N.S.) 46, applied. 

B. O. Adams, Q.C., for the applicant W. O. Fraser. 
S. L. Van B. Stafford, Q.C., (S. D. S. Hardyal with him) for the respondents. 

LUCKHOO, C.J. (ag.): This is an application by Walter Ogle Fraser for the 
following orders:— 

(a) that the two arbitrators appointed by the parties, namely, Peter Taylor 
and R. E. Davis, proceed with the valuation of all of the assets of 
Gladys Hicken, Ltd., as at the date of the terms of settlement of 16th 
February, 1959, in the winding up proceedings, and make their award 
within such time as the court may fix; 

(b) that the umpire appointed by the said arbitrators, George Forshaw 
Messervy, be at liberty to assess the market value of the assets of 
Gladys Hicken Ltd., as at the aforesaid date in the event of disagree-
ment between the said two arbitrators within such time as the court may 
fix. 

The history of this matter has been set out in the decision of the Full Court de-
livered on the 18th of March, 1960, in proceedings between Gladys Hicken, Ltd. 
and Others v. Fraser, No. 1780 of 1959, Demerara. The position briefly stated is 
that pursuant to terms of settlement made an order of the court in the winding up 
proceedings instituted by the applicant, Taylor and Davis had been nominated by 
the respondents and the applicant respectively as arbitrators to assess the market 
value of the assets of Gladys Hicken, Ltd., as at the 12th of February, 1959. The 
value of the assets so ascertained were to be deemed to be the total market value of 
all the 1200 shares of the company and the total market value divided by the num-
ber of shares of the company were to be deemed to be and accepted by the peti-
tioner as the sale price under the terms of settlement for each of his shares in the 
company. It was agreed between the parties that the petitioner’s shares should be 
transferred to the other shareholders and the purchase price thereof paid by the 
other shareholders in the proportion in which they held shares in the company 
unless otherwise agreed upon between them. 

It was further agreed that the two arbitrators appointed by the respective par-
ties should before entering upon their duties appoint an umpire. This was duly 
done by Taylor and Davis after their appointment as arbitrators, George Forshaw 
Messervy being appointed as umpire. 

I have omitted reference to the steps taken between the 12th of February, 
1959, and the appointment of Taylor and Davis as arbitrators 
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as it has not been suggested by counsel for the respondents that Taylor and Davis 
were not validly appointed as arbitrators. 

It is clear that the arbitrators did not appreciate the nature of the duties they 
were required to perform. Taylor did not make any award for although he made a 
list of the assets of the company and inserted what might appear to be valuations of 
those assets he did not sign the list. Davis, who was hospitalized when Taylor 
found it convenient to embark upon his duties, later by himself carried out an in-
spection of the company’s properties and purported to make an award. No wit-
nesses were examined by him and in fact the parties were never asked to attend 
any enquiry. The applicant’s legal adviser, however, considered that both arbitra-
tors had made his award and there was a disagreement between the awards. There-
upon Messervy was required to make his own assessment of the assets of the com-
pany, which he did. This assessment was later confirmed by a judge in chambers 
upon the application of the applicant. On appeal, the Full Court set aside the order 
of the judge in chambers on the ground that the arbitrators had not in fact pro-
ceeded to an arbitration and that consequently the award of Messervy had been 
made without jurisdiction and was invalid. Messervy’s award was later set aside 
on application by the applicant. 

Counsel for the respondents submits that it is not competent for this court to 
make an order that Taylor and Davis should proceed to make awards. Counsel 
contends that although Davis’ award is of no effect because of his failure to hold 
an enquiry as contemplated by law he has in fact made an award and he is there-
fore functus officio and that in any event the court should not exercise its discretion 
in remitting the matter to him. 

Counsel for the applicant urged that Davis’ purported award was really no 
award at all as he has failed to hold the necessary enquiry. In Hinton v. Meade 
(1855), 1 Jur. (N.S.) 46, it is stated in the head-note as follows:— 

“Arbitration—Void Award—Drawing up rule on reading Award. 

A rule to set aside an award void on the ground of its having been made 
by two out of three arbitrators without the concurrence of the third, may be 
drawn up without reading the award, the party seeking to set aside the award 
not being bound to incur the expense of taking it up. 

PARKE, B., in the course of his judgment, said— 

“This award is clearly void altogether; for where three arbitrators are ap-
pointed, all three are to exercise their judgment on the matters referred, and if 
two take upon themselves to act without the third, their award is a nullity. The 
only remaining question is, ought we to send the matter back to the persons 
who have thus acted. Now, without meaning to cast on them any imputation 
of partiality, we decline to exercise that power.” 

In the present case Davis took it upon himself to act without Taylor. His 
award is therefore a nullity. It is as if he had made no award at all. The remaining 
question is whether the matter should be sent back to 
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Davis and Taylor. After giving anxious consideration to this aspect I do not feel 
that the matter should be referred back to them. It has been suggested by counsel 
for the applicant that the respondents have no intention of carrying out the terms of 
settlements in the winding up proceedings and are seeking to defeat the objects of 
the settlement and to hinder and embarrass and delay the petitioner. I refrain from 
making any observations in this respect but hope that the bitterness which at pre-
sent prevents an amicable arrangement being reached between the parties will in 
time be dissipated and that reason and good sense will prevail. The parties are all 
closely related and their legal advisers should endeavour to get them to settle their 
differences without either side seeking to exact his or her pound of flesh. 

The application is refused with costs to be taxed. Fit for one counsel. 

Application refused. 

Solicitors: V. C. Dias (for the applicant); Carlos Gomes, (for the respondent). 
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[In the Full Court, on appeal from the magistrate’s court for the Essequibo Judicial 
District (Luckhoo, C.J. (ag.), and Jailal, J. (ag.)) August 12, 16, 1960]. 

Workmen’s Compensation—Employment al Ikuribisi ended—Workman joined private 
bus to Bartica—Bus broke down—Workman joined employers lorry back to Ikuribisi—Fell 
off lorry and died—No duty on employer’s to provide conveyance to or from Bartica—
Whether accident arose out of and in the course of employment—Workmen’s Compensation 
Ordinance, Cap. 111. 

On the 1st March, 1958, the appellant’s son, Charles, a casual labourer employed by 
the respondents at Ikuribisi, Essequibo, was paid off and his employment ended. He then 
joined one Mahadeo’s bus to Bartica, but the bus having broken down he started to walk 
back to the respondents’ compound at Ikuribisi. Later at his request he was given a lift on 
one of the respondents’ trucks which was going in that direction. When about ¼ mile from 
the compound he fell off the truck and died. The respondents were under no dutyto provide 
conveyance for their employees by road to or from Bartica. On appeal from the decision of 
the magistrate dismissing the appellant’s claim for compensation— 

Held: (i) the test to be applied in such cases is that of duty on the part of the workman 
to use the employer’s conveyance and not, as was formerly held, the obligation of the em-
ployer to provide it. St. Helen’s Colliery Co. Ltd. v. Hewitson, [1924] A.C. 59; 16 B.W.C.C. 
230, followed; 

(ii) even if the employment had not been casual the deceased was under no duty to use 
the respondents’ truck when he joined it on his way back to the compound. 

Appeal dismissed.  

D. C. Jagan for the appellant. 
J. H. S. Elliott, Q.C., for the respondent. 

Reasons for Decision: The appellant Sarah Levy is the mother of the de-
ceased, Charles Levy, who died on the 1st March, 1958, as a result of a fall from 
the respondent’s lorry by which he was travelling along the Bartica/Potaro road, 
Essequibo. 
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The evidence disclosed that the deceased had been employed as a labourer by 
a contractor who undertook the building of roads for the respondents. Later, as the 
contractor did not have enough work to keep the deceased employed, the respon-
dents employed the deceased as a casual labourer in “grubbing”—the initial stage 
in the preparation of roads. The deceased and other workmen who had been em-
ployed in this capacity completed their allotted work some days before the end of 
February, 1958. This work which was paid for by the respondents on a piece rate 
basis was measured and on the 1st of March, 1958, the deceased and the other 
workers were paid off by the respondents at about 3 p.m. at their compound at Iku-
ribisi, Essequibo. The deceased and the other workmen left the compound after 
receiving their pay and went in search of a conveyance by road to Bartica. They 
joined Mahadeo’s bus about three quarters of a mile from the compound and had 
travelled seven miles on their way to Bartica when the bus broke down. The de-
ceased and other workmen decided to return to the respondents’ compound, no 
doubt because that was the nearest point at which sleeping accommodation and a 
meal could be procured. They walked along the Bartica/Potaro road. They saw one 
of the respondents’ trucks going in the direction of the compound, and waved the 
truck to stop and asked the truck driver Kunauth for a lift to the compound. It was 
then about 8.30 p.m. and Kunauth agreed to take them to the compound and they 
joined the truck. When about a quarter of a mile from the compound the deceased 
was seen to fall off the truck. The deceased died from injuries sustained by the fall. 

The appellant claimed compensation under the provisions of the Workmen’s 
Compensation Ordinance, Cap. 111, as a dependant of the deceased. On behalf of 
the appellant it was contended that the deceased’s death was caused by an accident 
arising out of and in the course of his employment by the respondents. 

It was no part of the respondents’ duty to provide conveyance for their em-
ployees by road to or from Bartica. The evidence disclosed that they provided as 
part of the terms of employment of their workers conveyance from the “backdam” 
where the workers slept to the compound and back again and after the workers 
were paid off at the end of each month a boat service was provided by the respon-
dents to Bartica. The deceased’s employment with the respondents had come to an 
end on that afternoon and after he had joined Mahadeo’s bus he could not be said 
to be in the course of his employment. Even if his employment with the respon-
dents as a labourer had not been a casual one when he joined the respondents’ 
truck on his way back to the compound the deceased was under no duty to use the 
truck. See St. Helen’s Colliery Co. Ltd. v. Hewitson, [1924] A.C. 59, 16 B.W.C.C. 
230, where it was stated that the test to be applied in such cases is that of duty on 
the part of the workman to use the conveyance or other convenience provided, and 
not, as was formerly held, the obligation of the employer to provide it. 

There is no evidence that the physical nature of the locality was such that the 
use of the respondents’ truck was the only means available to transport the de-
ceased. The deceased could have walked along the road to the compound and 
would indeed have done so had not the respondents’ truck come by. Further, the 
deceased was not on his way to or from work at the time of the accident. He was 
returning to the 
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compound with a view perhaps of seeking accommodation for sleeping. Even if 
the accident occurred on the respondents’ premises, as the witness Bell seemed to 
think, the means of transit along the road to the compound was not actually under 
the control of the respondents. 

We held that in the circumstances the magistrate from whose decision the ap-
pellant appealed was right in his conclusion that the accident did not occur while 
the deceased was in the course of his employment and did not arise out of his em-
ployment. 

We therefore dismissed the appeal. 
Appeal dismissed. 

Solicitors: H. C. B. Humphrys, (for the respondents). 
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[In the Full Court, on appeal from the magistrate’s court for the Berbice Judicial 
District (Luckhoo, C.J. (ag.), and Gordon, J.) August 26, 1960]. 

Criminal Law—Disorderly behaviour—Whether offence constituted by use of indecent 
words—Summary Jurisdiction (Offences) Ordinance, Cap. 14, s. 136. 

The appellant’s motor car was parked in the centre of the road. When asked to remove 
it by the respondent, a police constable, the appellant refused and made use of indecent 
language. He then came out of the car and was arrested and charged with the offence of 
disorderly behaviour, and of this he was later convicted. On appeal it was argued for the 
appellant that the evidence, while disclosing the commission of the offence of using inde-
cent language contrary to s. 164 (c) of the Summary Jurisdiction (Offences) Ordinance, 
Cap. 14, did not disclose the offence of disorderly behaviour. 

Held: disorderly behaviour may be evidenced not only by conduct or acts but also by 
words of the nature used by the appellant. Although the words used were cognisable also 
under the provisions of s. 164 (c) of Cap. 14 (indecent language in a public place) in the 
circumstances which were proved an offence under the provisions of s. 136 of Cap. 14 had 
been committed. 

Appeal dismissed.  

B. Prasad for the appellant. 
E. A. Romao, Senior Crown Counsel (Acting), for the respondent. 

Reasons for Decision: The appellant Orelall was convicted by a magistrate of 
the Berbice Judicial District on a charge of disorderly behaviour contrary to s. 136 
(a) of the Summary Jurisdiction (Offences) Ordinance, Cap. 14. 

The evidence for the prosecution was to the effect that on Sunday, 15th May, 
1960, P.C. Welch was on duty on Adelphi Public Road, Canje, Berbice. He saw 
car HH 809 parked in the centre of the road. He went to the car and saw the defen-
dant sitting behind the driver’s wheel and asked him to remove the car from the 
road. 

The defendant then said: “My scunt ain’t moving any fucking car because my 
rass paying licence for the road.” The defendant then 
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came out of the car and said he was not removing the car. The defendant was then 
arrested and charged with the offence of disorderly behaviour. 

The appellant stated that P.C. Welch stopped him on Adelphi Public Road and 
took his name and address and threatened to prosecute him for carrying an over-
load. No one was in the car at the time and the appellant asked P.C. Welch if he 
were making a joke. P.C. Welch said that he was not making a joke and the appel-
lant called two persons Narace and Jaikaran and spoke to them. P.C. Welch then 
came back and said he would charge the appellant for disorderly behaviour. The 
appellant called Narace in support of his allegation that P.C. Welch had threatened 
to charge him for carrying an overload and that there were no passengers in the 
car. He also called one Jaikaran who testified that he saw P.C. Welch speak to the 
appellant but did not hear what was being said. 

The magistrate accepted the evidence of P.C. Welch in its entirety and con-
victed the appellant on the charge of disorderly behaviour. 

On appeal it was contended by counsel for the appellant that the evidence of 
P.C. Welch while disclosing the commission of the offence of using indecent lan-
guage contrary to s. 164 (c) of the Summary Jurisdiction (Offences) Ordinance, 
Cap. 14, did not disclose the offence of disorderly behaviour. 

Section 136 of Cap. 14 provides as follows:— 

“136. Everyone who,— 
Riotous (a)  in any public way or public place, or in any house, yard, gar- 
behaviour den, or other place open to public view or within public hear- 
in public. ing; or 

(b) in any Court or police station, or in any lock-up near a Court-
room; or 

(c) in any theatre, concert-hall, lecture-room, or other place of 
public entertainment or instruction, of whatever kind, 

is guilty of any riotous, indecent, disorderly, or insulting behaviour, shall, on con-
viction thereof, be liable to a penalty of fifty dollars.” 

We held that disorderly behaviour may be evidenced not only by conduct or 
acts but also by words of the nature used by the appellant to P.C. Welch who was 
at that time in the execution of his duty as a police constable. 

Although the words used were cognisable also under the provisions of s. 164 
(c) of Cap. 14 (indecent language in a public place) we held that in the circum-
stances proved an offence under the provisions of s. 136 of Cap. 14 had been 
committed by the appellant. 

For these reasons we dismissed the appeal. 
Appeal dismissed. 
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[Supreme Court (Luckhoo, C.J. (ag.)) August 17, 25, 31, 1960] 

Rent Restriction Ordinance—Claim for possession of building land—Whether claim 
arose out of Ordinance—Whether Supreme Court has jurisdiction—Rent Restriction Ordi-
nance, Cap. 186, s. 26 (1). 

The plaintiff claimed possession of building land in respect of which the defendant was 
entitled to the benefit of the restrictions imposed by the Rent Restriction Ordinance, Cap. 
186, on the right of a landlord to an order for possession. Counsel for the defendant ob-
jected to the jurisdiction of the Supreme Court on the ground that s. 26 (1) of the Ordinance 
provided that “. . . any claim or other proceedings . . . arising out of this Ordinance shall be 
made or instituted in a magistrate’s court” For the plaintiff it was argued that the claim did 
not arise out of the Ordinance since the Ordinance gave no power to order recovery of pos-
session but merely restricted the landlord’s common law rights to obtain possession. 

Held: (i) since the plaintiff was seeking to turn out the defendant on grounds which 
were to be found only in the Rent Restriction Ordinance, Cap. 186, the claim was one 
which arose out of that Ordinance; 

(ii) the language of s. 26 (1) of that Ordinance is clearly mandatory and excludes the 
jurisdiction of the Supreme Court in such matters. 

Russoff v. Lipovitch, [1925] 1 K.B. 628, followed. 
Objection upheld.  

A. O. H. R. Holder for the plaintiff.  
N. J. Bissember for the defendant. 

LUCKHOO, Ag. C.J.: In this action counsel for the defendant has submitted 
in limine that the Supreme Court has no jurisdiction to entertain these proceedings 
brought by the plaintiff Garnett against the defendant Lena Fernandes for posses-
sion of building land situate at East Half Lot 149, D’Andrade Street, Kitty, Dem-
erara. 

The plaintiff is the owner by transport No. 1383 of August 30, 1958, of the 
land the subject-matter of this action. The defendant had been for thirty years prior 
to 1958 the lessee of the land which was then in the ownership of the Village of 
Newtown, Ltd. As lessee the defendant was given the first option of purchasing 
the land. According to the defendant in her affidavit of defence, the plaintiff ap-
proached her with the view of obtaining her right, title and interest in the lease and 
eventually it was agreed between them that the lease would be transferred by the 
defendant to the plaintiff; that the plaintiff would re-site the defendant’s house on 
another portion of the land and that the defendant would pay to the plaintiff a 
rental of $1 per year after transport for the land had been passed by the Village of 
Newtown, Ltd. to the plaintiff. Transport for the land was duly passed to the plain-
tiff who, the defendant avers, failed to carry out his undertaking to re-site the de-
fendant’s house. There is no dispute as to the ownership of the land. When the 
matter was called in the Bail Court, the Bail Court judge granted unconditional 
leave to defend the action without pleadings. When the matter came on for hearing 
I expressed doubt as to whether this court had jurisdiction to hear and determine 
the action having regard to the provisions of s. 26 (1) of the Rent Restriction Ordi-
nance, Cap. 186. As has been stated by Viscount SIMON, L.C., in Westminster 
Bank, Ltd. v. Edwards ([1942] 1 All E.R. at p. 473), the general rule is that the 
court itself not only may but should take objection where the absence of jurisdic-
tion is apparent on the face of the proceedings. 
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Counsel for the defendant submitted that by virtue of the provisions of s. 26 
(1) of the Rent Restriction Ordinance, this court had no jurisdiction to entertain the 
claim and that such a claim can only be heard and determined by the Rent Asses-
sor. Section 26 (1) of the Ordinance provides as follows: 

“26. (1) Subject to the provisions of subsection (3) of section 3 of the 
Summary Jurisdiction (Petty Debt) Ordinance, any claim or other proceedings 
(not being proceedings under the Summary Jurisdiction Ordinance or proceed-
ings before the Rent Assessor as such) arising out of this Ordinance shall be 
made or instituted in a magistrate’s court.” 

Counsel for the plaintiff submitted that these provisions did not seek to oust 
the jurisdiction of the Supreme Court but merely allowed the Rent Assessor to 
exercise a jurisdiction concurrent with that of the Supreme Court in matters arising 
out of the Ordinance. 

In support of his submission counsel referred to the provisions of s. 17 (2) of 
the Increase of Rent and Mortgage Interest (Restriction) Act, 1920, which confer 
jurisdiction (concurrent with that of the High Court) on county courts to deal with 
any claim or other proceedings arising out of that Act or any of the provisions 
thereof. But it is important to observe the difference in wording between the Eng-
lish provision and the British Guiana provision. The opening words of the English 
provision are: 

“A county court shall have jurisdiction to deal with any claim or other 
proceedings arising out of this Act or any of the provisions thereof, notwith-
standing that by reason of the amount of claim or otherwise the case would 
not but for this provision be within the jurisdiction of a county court . . . .” 

and are clearly permissive. The comparable words in the British Guiana provision 
are: 

“. . . . any claim or other proceedings . . . arising out of this Ordinance shall be 
made or instituted in a magistrate’s court”, 

and are clearly mandatory and operate as an ouster of the jurisdiction of the Su-
preme Court in such matters. 

But counsel for the plaintiff contended that the words “arising out of this Or-
dinance” cannot refer to claims for possession cognisable under the Ordinance. It 
is conceded by counsel that the land the subject-matter of the action is building 
land which is subject to the provisions of the Rent Restriction Ordinance, Cap. 
186. 

A claim for possession of land which is within the provisions of the Ordinance 
does not, of course, arise out of the Ordinance where it is brought against a tres-
passer—(see Gunter v. Davis, [1925] 1 K.B. 124.) 

Similarly, where a claim was brought by a landlord against a tenant who had 
committed a breach of a covenant in the lease by subletting the whole of the prem-
ises without his consent and bad thereby incurred a forfeiture, the tenant having 
given up possession to a third party was 
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unable to avail himself of the protection of the English Acts even though the prem-
ises were subject to the Rent Restriction Acts (Jaslowitz v. Burstein, [1948] 1 All 
E.R. 40.) 

In Russoff v. Lipovitch, [1925] 1 K.B. 628, the question which fell for deter-
mination was whether the county court had jurisdiction to entertain an action by a 
landlord to recover from his tenant possession of a house to which the Acts ap-
plied. MCCARDIE, J., held that the county court had no jurisdiction in the matter 
but the Court of Appeal reversed that judgment and held otherwise. All of the 
judges of the Court of Appeal expressed the view that such an action is a claim or 
proceeding arising out of the 1920 Act or the provisions thereof. It is interesting to 
observe that it was argued by counsel for the respondents in Russoff’s case as it 
was argued by counsel for the plaintiff in the present case that the Rent Restriction 
legislation gave no power to order recovery of possession but rather restricted the 
landlord’s common law rights and the mere fact that it is obligatory on the plaintiff 
to negative the defendant’s statutory defence does not cause the claim to arise out 
of the Rent Restriction legislation. In dealing with this contention. BANKES, L.J., 
said ([1925] 1K.B. at p. 634): 

“On looking into the statute I think it will be found that the legislature is 
treating any action by a landlord to recover premises to which the Act applies 
as a proceeding arising out of the Act, although it is quite true that, strictly 
speaking, the right of recovery is independent of the statute, the landlord being 
entitled to bring an action of ejectment at common law . . . .” 

And (ibid., at pp. 634 and 635) it is stated: 

“Possession is not recovered under the section in the ordinary sense of 
those words, but the legislature nevertheless regards the order for possession 
as made under the section. So again sub-s. (6) of the same section speaks of a 
landlord who ‘has obtained an order or judgment for possession... under this 
section on the ground that he requires a dwelling-house for his own occupa-
tion.’ The order is permitted by the section, but it is not obtained under it. If 
the landlord is seeking to turn out the tenant on grounds which are to be found 
only in the statute, it seems to me impossible to say that the action, although 
in a sense it is a common law action, is not under the circumstances a ‘claim 
or other proceeding arising out of this Act’ within the meaning of s. 17 (2).” 

SCRUTTON, L.J. (ibid., at p. 636), said: 

“It is contended on behalf of the landlord that the claim to recover posses-
sion is a claim arising, not out of the Rent Restriction Act, but out of the 
common law. That contention is, to my mind, not merely very technical, but 
also inaccurate. There was a common law existing at the time of Lord COKE, 
but in many respects it has been materially altered by later statutes, so that 
many forms of relief can be obtained at the present day which could not have 
been asked for under the common law in Lord COKE’S time. It is not, in my 
opinion, accurate to say that the claim in the present case arises out of the 
common law. It arises out of the common law as modified by subsequent stat-
utes. The original common law right 
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to possession has been modified by the Rent Restrictions Act in the case of 
houses to which the Act applies, and a claim for the possession of such a 
house cannot any longer be made under the common law, for the common law 
has gone. When one comes to look at the language of this statute, treating the 
statute as its own glossary, and to ask in what sense the legislature used the 
phrase ‘arising out of this Act’, the first thing that strikes one is that it is badly 
and loosely drafted. The words ‘arising out of this Act or any of the provisions 
thereof are redundant. A claim cannot arise out of the Act without also arising 
out of its provisions, nor can it arise out of its provisions without arising out of 
the Act. There was no necessity for the double phrase.” 

ATKIN, L.J. (ibid., at pp. 638 and 639), said: 

“The question is whether an action for the recovery of premises to which 
the Act applies is a claim or proceeding ‘arising out of this Act or any of the 
provisions thereof’. In my opinion it is. It is true that there are great difficul-
ties in construing different parts of this Act, owing to the manner in which it 
has been drafted; but in this particular case the draftsman has been his own in-
terpreter, for he has used the same or similar language in other sections the 
meaning of which is reasonably clear.” 

In the present case it is conceded that the defendant is entitled to claim the 
benefit of the provisions of the Rent Restriction Ordinance relating to the restric-
tions imposed thereby on the right of a landlord to an order for possession. Having 
regard to the decision of the Court of Appeal in Russoff’s case it is clear that a 
claim for possession in such circumstances is a claim or proceeding arising out of 
the Ordinance. The language of s. 26 (1) of the Ordinance excludes the jurisdiction 
of the Supreme Court in such matters. The objection in limine by counsel for the 
defendant is well founded and the claim must be refused with costs to the defen-
dant to be taxed certified fit for counsel. 

Objection in limine upheld. 
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[Supreme Court (Luckhoo, C.J. (ag.) June 22, 28, July 4, 12, 21, August 31, 1960]. 

Moneys had and received—Payment under threat of criminal proceedings—Whether 
recoverable—Mistake of fact—Unjust enrichment. 

The sum of $1,129.70, part of the funds of a Friendly Society of which P was treasurer, 
could not be accounted for. G, the Registrar of Friendly Societies, taking the view that P, as 
treasurer, was liable for the shortage, told P that if he did not pay the amount to the Society 
the police would be called in. P protested that he was not liable, but eventually paid. A sub-
sequent inquiry disclosed that P had never received the sum of $770.21 being part of the 
shortage and consisting in part of amounts withheld from P by the secretary from members’ 
contributions and applied by him with P’s knowledge towards the making of unauthorised 
loans to members. The rules of the Society provided that the treasurer was only liable for 
amounts paid into his hands. P then sued the Society for the sum of $770.21 which he con-
tended had been paid by him under a mistake of fact or under a threat of criminal proceed-
ings being instituted against him. 

Held:  (i) P had paid despite his denial of liability and there was no mistake of fact; 
(ii) as to the amounts short-paid by the secretary, although the rules stated that 

the treasurer was only liable for amounts paid into his hands, yet where he connived with 
the secretary in a course of action whereby he permitted unauthorised loans to be made by 
the secretary and refrained from taking steps to have that course of action stopped he could 
not be heard to deny liability for amounts loaned without authority and not repaid; 

(iii) where money is obtained from a person as a condition of his release from 
arrest, a fraudulent use having been made of legal process, it can be recovered. But where 
money is paid under a threat of criminal proceedings and it is later held that the money so 
paid was not legally demandable, it cannot be recovered as having been paid under compul-
sion where there is no agreement express or implied to stifle a prosecution in a matter of 
public interest; 

(iv) there was no question of the Society being unjustly enriched since they 
were legally entitled to the amount paid by P even though he was not wholly liable. 

Judgment for the defendants.  

M. C. Young for the plaintiff. 
J. R. G. Hope for the defendant. 

LUCKHOO, C.J. (ag.): This is a claim by the plaintiff Milton Pile against the 
defendants, the Royal Crown Improvement Association, for the sum of $770.21 as 
money payable by the defendants to the plaintiff for money received by the defen-
dants for the use of the plaintiff. 

The defendants are an Association which was formed in 1942 and registered 
in 1946 under the provisions of the Friendly Societies Ordinance as a Friendly 
Society. 

The plaintiff is one of the founder/members of the Association. In 1949 he 
was elected treasurer of the Association and held this office until 1957. Prior to the 
year 1954 the books of the Association were audited by one William Gibbs. In 
1954, Mr. G. C. L. Gordon, the Registrar of Friendly Societies, audited the Asso-
ciation’s books and apparently up to the end of 1954 there was no fault to be found 
with the Association’s finances. The books of the Association were not again au-
dited until 1957 when an audit was carried out by William Gibbs in respect of the 
years 1955 and 1956. He discovered that a sum of $1,129.70 could not be ac-
counted for and sought to discover how this sum had disappeared. Eventually, he 
reported the matter to Mr. Gordon who called a meeting of the office bearers of the 
Association at his office on the 14th of September, 1957. The meeting was at-
tended by the president Sharples, 



 251
PILE v. IMPROVEMENT ASSOCIATION 

the vice-president Butts, the secretary George Marshall, a trustee Irving Dundas 
and the treasurer, the plaintiff. Sharples admitted responsibility for the sum of 
$220.00 which he said he had borrowed from the Association. Marshall produced a 
list of persons to whom he said loans had been made. These loans were unauthor-
ised and amounted to $80.40. Mr. Gordon took the view that the plaintiff as treas-
urer was liable for the entire amount of the shortage and called upon the plaintiff to 
pay that amount into the bank account of the Association. The plaintiff did not 
admit liability for any part of the amount and was reluctant to make any payment 
into the Association’s bank account. Mr. Gordon told the plaintiff that he gave him 
three days within which to make payment of the amount and if he did not do so he 
would call in the police and that in any event he would cause an enquiry to be 
made into the working of the Association. The plaintiff could not raise the amount 
of $1,129.40 within the time specified by Mr. Gordon and Mr. Gordon, at the 
plaintiff’s request, extended the time within which the plaintiff should deposit the 
amount to the Association’s bank account. The plaintiff eventually paid the sum of 
$1,129.40 into the Association’s bank account, the sum of $220.00 being contrib-
uted by Sharples. 

Mr. Chung-Wee was appointed to conduct an enquiry into the constitution, 
working and financial conditions of the Association under the provisions of s. 45 
(b) of the Friendly Societies Ordinance, Cap. 34. Mr. Chung-Wee called for and 
examined the books of the Association and questioned the officers of the Associa-
tion. He found that the plaintiff’s books of account had not been written up to the 
end of 1956, but had been written up only to the end of October or early Novem-
ber, 1956. This the plaintiff attributed to the fact that the secretary Marshall who 
made collections of subscriptions from members of the Association had not given 
him receipts for the payment over of sums during the months of November and 
December, 1956. Mr. Chung-Wee’s report was admitted in evidence. He found 
that the plaintiff was liable to make good to the Association the sum of $139.49, 
but that he should not have been made to repay the amount of $770.21, the amount 
claimed in this action. Mr. Chung-Wee found that this latter amount was made up 
as follows:— 

(i) $ 465.60 short-paid by the secretary to the treasurer; 
(ii) $ 80.05 loaned by officers of the Association to members (unauthorised 

loans). 
(iii) $ 224.50 as a result of errors in the calculation of bonus paid to mem-

bers from time to time and accumulated shortages. 

Mr. Chung-Wee recommended the repayment by the Association to the plaintiff of 
the sum of $770.21. 

It is unfortunate that the relevant books and vouchers of the Association have 
since been lost, stolen or destroyed and could not be produced in evidence for Mr. 
Chung-Wee who gave evidence at the hearing of this action was not at all clear in 
his recollection on many important matters. His findings could not be tested and 
examined in the light of the documentary evidence he had himself examined when 
conducting the enquiry. However, Mr. Chung-Wee stated that the secretary’s 
books of account showed sums totalling $465.60 as collected during November 
and December, 1956, for which he could show no vouchers as having paid that 
amount over to the treasurer. 
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There clearly appears from the evidence given by the plaintiff at the hearing of 
this action that the secretary Marshall had on several occasions paid over certain 
sums to the plaintiff and given him slips for greater sums. When the plaintiff que-
ried this Marshall told him that he had loaned amounts to country officers out of 
contributions he had collected and that he would give the plaintiff the amounts 
short-paid after he had collected repayments on those loans. This the plaintiff well 
knew was unauthorised and his liability is clearly established for these amounts 
which were never repaid by Marshall. It is true that under the rules of the Associa-
tion it is stated that the treasurer is only liable for amounts paid into his hands, yet 
where he connives with the secretary in a course of action whereby he permits 
unauthorised loans to be made by the secretary and refrains from taking steps to 
have this course of action stopped he cannot be heard to say that he is not liable for 
amounts loaned without authority and not repaid. He is in my view liable for the 
amount of $80.40 being unauthorised loans made and not repaid. 

A great deal of evidence was led to show that over the years envelopes con-
taining moneys to be paid to members of the Association as bonus payments have 
disappeared. However, the treasurer takes no part in the filling of the envelopes 
and the evidence does not establish at what point of time the envelopes with mon-
eys were abstracted. Liability in respect of these missing sums cannot therefore be 
fixed on the plaintiff. Apart from the sum of $139.49 which the plaintiff does not 
seek to recover the evidence discloses that liability can only be fixed on him for 
the loss of the sum of $80.40. 

The plaintiff contends that of the sum of money paid into the defendant’s bank 
account the amount of $770.21 was paid either under a mistake of fact or under 
threat by Mr. Gordon of criminal proceedings being instituted against him and that 
in either event the defendants are liable to repay him that amount. On the plain-
tiff’s own evidence it is clear that he did not pay that amount under a mistake of 
fact. He never admitted liability to Mr. Gordon and in fact protested that he was 
not liable to pay any part of the missing amount. When he paid the amount of 
$1,129.40 into the defendants’ bank account he did so with full knowledge of all 
of the facts. Counsel for the plaintiff did not seek to press this point but instead 
submitted that the evidence disclosed that the plaintiff paid the amount under 
compulsion. 

It is important in this respect to have regard to what Mr. Gordon did say to the 
plaintiff. While the plaintiff has stated that Mr. Gordon told him that if he did not 
pay in the entire amount of $1,129.40 into the defendants’ bank account he would 
hand him over to the police, I find that the version of what Mr. Gordon told the 
plaintiff as given by both Butts (a witness called on behalf of the plaintiff) and 
Sharples (called by the defence and not cross-examined by counsel for the plain-
tiff) is correct. They both stated that Mr. Gordon told the plaintiff that if he did not 
bring in the amount within a given time he would call in the police. Mr. Gordon 
did not say that he (Mr. Gordon) would institute criminal or other proceedings 
against the plaintiff. Mr. Gordon meant, and the plaintiff must have understood 
him to mean that if the money were not paid by the plaintiff into the defendants’ 
bank account the matter would be reported to the police with a view to the police 
taking criminal proceedings against the plaintiff. Mr. Gordon did not give evidence 
at the hearing as he had some considerable time before the matter was called on for 
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hearing been transferred to another post in Jamaica. However erroneous Mr. 
Gordon’s view of the legal liability of the plaintiff may have been, it has not been 
suggested that it was not bona fide or that his threat to call in the police was not 
made bona fide. It is stated at paragraph 212 on pages 106 and 107 of volume 1 of 
CHITTY ON CONTRACTS— 

“If a party, with full knowledge of the facts, voluntarily pay a demand un-
justly made on him, and threatened or attempted to be enforced by bona fide 
legal proceedings, he cannot recover the amount as money paid by compul-
sion, although, at the time, he protested against his responsibility.” 

The authorities cited for that statement of the law are:—Wilson v. Ray (1839), 10 
A. & E. 82; Gibson v. Bruce (1843), 5 M. & G. 399, 404, Rogers v. Ingham, 
(1876) 3 Ch.D. 351; and Whitely v. R. (1910), 101 L.T. 741. 

Where money is obtained from a person as a condition of his release from ar-
rest, a fraudulent use having been made of legal process, it can be recovered. But 
where money is paid under a threat of criminal proceedings and it is later held that 
the money so paid was not legally demandable, it cannot be recovered as having 
been paid under compulsion where there is no agreement express or implied to 
stifle a prosecution in a matter of public interest. 

The present case is to be distinguished from that of Maskell v. Horner, [1915] 
3 K.B. 112, where payments were made under protest to avoid seizure of the plain-
tiff’s goods and were therefore not voluntary even though not made under a mis-
take of law or of fact. It was held that the payments were recoverable as the pro-
ceeding was analogous to duress. 

In Sawyer & Anor. v. Windsor Brace, Ltd., [1942] 3 All E.R. 669, it was held 
that the suggestion that legal proceedings would be taken was insufficient to make 
the payment made other than a voluntary one. In the editorial note to that report it 
is stated that “compulsion means a threat of distress or execution which can be 
immediately carried out even although such distress or execution may be wrong-
ful, provided that the only practical method by which it can be avoided is pay-
ment.” In the judgment of CROOM-JOHNSON, J., in that case the case of North v. 
Walthamstow Urban District Council (1898), 67 L.J. Q.B. 972, cited by counsel 
for the plaintiff is considered. As did counsel in Sawyer’s case, counsel for the 
plaintiff in the instant case cited North’s case as authority for the proposition that a 
threat of proceedings is sufficient to prevent payment by the plaintiff being a vol-
untary payment. But CROOM-JOHNSON, J., observed (at page 672)— 

“It has long since been held that, if a man pays a claim which is made upon 
him and it turns out that he is not legally liable to pay it and there was no mu-
tual mistake, no ground in equity for giving relief, and no fraud or anything of 
that sort, he cannot recover the money.” 

The reason for this as it has been stated by Lord KENYON in Marriot v. Hampten 
(1797), 7 Term Reports 269, is that “after a recovery by process of law there must 
be an end to litigation, otherwise there will be no security for any person.” 
CROOM-JOHNSON, J., in Sawyer’s case (at page 672) has also pointed out that this 
is also the result even if payment is made at an earlier date before legal proceed-
ings have been started. 
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In the present case there is no question of Mr. Gordon offering to stifle crimi-
nal proceedings in a matter of public interest and thereby obtaining payment by the 
plaintiff of money into the defendant’s bank account. The payment by the plaintiff 
was not made under compulsion. 

There is no question of the defendants being unjustly enriched by the plain-
tiff’s payment. The amount paid into their bank account was no more than they 
were legally entitled to have in their bank account even though not wholly from 
the pocket of the plaintiff. The payment by the plaintiff having been made volun-
tarily and not under compulsion the plaintiff cannot recover anything. The claim is 
dismissed. 

Judgment for the defendants with costs to be taxed. Certified fit for counsel. 

Judgment for the defendants. 

Solicitors: Andrew Gomes, (for the plaintiff); Dabi Dial, (for the defendants). 
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[In the Full Court, on appeal from the magistrate’s court for the Corentyne Judicial 
District (Date & Gordon, JJ.) July 8, 28, September 3, 1960.] 
Criminal law—Larceny—Three defendants—Evidence identical—Appellant alone 

convicted—Conviction bad. 
Criminal law—Malicious damage to property—Two distinct incidents on same day—

Uncertainty—Conviction bad. 
Criminal law—Procedure—Magistrate’s court—Summary trial—Unsworn statement 

of defendant from dock—Whether permissible in British Guiana. 
N.P., H.P. and R.P. were charged with larceny of a bicycle and malicious damage to a 

house contrary to s. 66 (a) and s. 61 respectively of the Summary Jurisdiction (Offences) 
Ordinance, Cap. 14. The evidence was to the effect that around 7 to 7.30 p.m. on the 1st 
August, 1959, all three defendants hurled various articles on to a house belonging to one B 
causing damage to it. Between 11 p.m. and midnight they made another attack on the house 
causing further damage to it. The three defendants then took away B’s bicycle which N.P. 
carried on his shoulder while the other two defendants walked by him. The bicycle was later 
found damaged and abandoned in a pond. At the trial in the magistrate’s court, where they 
were all represented by counsel, all three defendants made unsworn statements from the 
dock at their own election. On the charge for larceny H.P. and R.P. were dismissed and N.P. 
convicted, while all three were convicted on the charge for malicious damage. 

Held:  (i) with respect to the charge for larceny the evidence against the three defen-
dants was identical except that N.P. was said to be the person actually holding the bicycle 
when they left B’s premises; 

(ii) with respect to the charge for malicious damage, a complaint must be for 
one offence only and a defendant is entitled to know in clear and unambiguous language for 
what incident or series of incidents he is being tried; 

(iii) obiter, a magistrate has no authority to allow a defendant to make an 
unsworn statement from the dock in a summary criminal trial. Quaere whether a defendant 
who was represented by counsel at the trial could be said to have been prejudiced by being 
allowed to make such a statement. 

Appeal allowed. 
[Editorial Note: The obiter dicta on the last question were not followed by 

the Full Court (FRASER, J. and ADAMS J. (ag.)) in Archer v. Smith, 1961 No. 179 
Demerara, which was decided on the 28th September, 1961.] 
S. D. S. Hardyal for the appellants. 
David A. Singh, Crown Counsel, for the respondent. 
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Judgment of the Court: With the consent of the parties, three complaints 
brought by detective constable Vanvieldt were heard together in the magistrate’s 
court for the Corentyne Judicial District held at Whim. 

In the first complaint Narain Pai, Harry Pai, and Roopnarine Pai were charged 
with larceny of a bicycle, contrary to s. 66 (a) of the Summary Jurisdiction (Of-
fences) Ordinance, Cap. 14. The case against Harry Pai and Roopnarine Pai was 
dismissed. Narine Pai was convicted and sentenced to three months’ imprison-
ment. He has appealed against both conviction and sentence. 

The second complaint was for malicious damage to property, contrary to s. 61 
of Cap. 14 as amended by Ordinance No. 30 of 1954, the persons charged being 
the aforementioned Narine, Harry and Roopnarine Pai as well as Charlotte Pai, 
Mildred Ramodit, Crossley Ramodit, Jupin Ramodit, Channel Ramodit, Brassing-
ton Ramodit, Orielly Ramodit, Frederick Kirpaul, Hector Nan, Sharkey and Bhai. 
At the commencement of the trial the magistrate was informed that no evidence 
would be offered against Sharkey. The case against him was presumably dis-
missed, though this is not stated on the record. After hearing the evidence and ar-
guments on behalf of the prosecution and defence, the magistrate acquitted Hector 
Nan and convicted the remaining twelve defendants, sentencing Narine, Harry and 
Roopnarine Pai and Crossley Ramodit each to three months’ imprisonment 
(Narine’s term to run consecutively with the sentence for larceny of the bicycle) 
and Charlotte Pai, Mildred Ramodit, Jupin Ramodit, Orielly Ramodit and Freder-
ick Kirpaul each to six weeks’ imprisonment. He ordered Brassington Ramodit to 
remain at the Essequibo Boys School until he attains the age of 18 years and im-
posed fines of $40.00 each on Channel Ramodit and Bhai. With the exception of 
Channel Ramodit and Bhai, all persons convicted on this complaint have appealed 
against both conviction and sentence. 

The third complaint is not the subject of any appeal; it was for disorderly be-
haviour contrary to s. 136 (a) of Cap. 14. The persons charged were the same as in 
the second complaint. The case against Hector Nan was dismissed. All the other 
defendants were found guilty and were reprimanded and discharged. 

The evidence shows that all the appellants are related to each other and live at 
Letter Kenny, Courantyne, where one Kenneth Ballack and his wife Punarbassie 
and their family also reside. It seems that as a result of a report made by Ballack’s 
step-daughter (Shirley), the appellant Brassington Ramodit and one Stanley Ra-
modit were charged for stealing jewellery belonging to Punarbassie and that they 
were tried and acquitted on some date previous to 1st August, 1959. As to what 
transpired on 1st August, 1959, the date mentioned in the complaints with which 
we are concerned, evidence was led by the prosecution to the effect that around 
7—7.30 p.m. Narine, Harry and Roopnarine Pai went to a dam opposite the house 
of Ballack and Punarbassie and after using threatening and abusive language, 
chopped down a bridge across a nearby trench and hurled various articles on to the 
house, breaking a banister and causing other damage to the house. One Freddy, 
who saw what happened, accompanied Ballack to the police station to make a re-
port. While they were there Narine and Harry Pai arrived. It would seem 
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that Ballack left the two Pais in the station and returned to his house accompanied 
by Freddy. Between 11 p.m. and midnight, that is to say, about four hours after the 
first episode, another and a more serious attack was launched on the house and 
considerable damage was done to the house and to the kitchen utensils inside it. 
All the appellants are alleged to have been present on this occasion. From the re-
cord, which is not easy to follow, it would appear that Narine, Harry and Roop-
narine Pai were the first of the attackers to leave and that in going away they took 
with them Ballack’s bicycle; Narine carried it on his shoulder while the other two 
walked behind him. After their departure, Crossley Ramodit and some of the other 
appellants broke down an outhouse lavatory. The bicycle was subsequently found 
in a damaged condition in a pond at Letter Kenny; several of its parts were miss-
ing. Ballack estimated the total value of the damage to the house, latrine and uten-
sils at $120.00. 

The particulars contained in the complaint for malicious damage to property 
are as follows:— 

“Defendants on Saturday 1st August, 1959, at Letter Kenny..................... 
.................................unlawfully and maliciously committed damage upon one 
dwelling house, latrine and kitchen utensils to the value of $120.00, property 
of Punarbassie”. 

At the close of the case for the prosecution, counsel for the defendants made refer-
ence to certain conflicts in the evidence. He then submitted that there was uncer-
tainty as to which transaction or set of circumstances formed the subject matter of 
the complaint for malicious damage to property, since evidence had been given of 
two separate and distinct offences, the first of which was completed when Ballack 
and Freddy went to the police station and made a report. As regards the charge for 
larceny of the bicycle, counsel submitted that there was no case to answer as the 
prosecution had failed to prove an essential ingredient of that offence, namely 
animus furandi. He contended that the evidence pointed merely to an intent to 
damage and not to an intent to deprive the owner permanently of his property. 

In reply, it was urged on behalf of the prosecution that as regards the com-
plaint for malicious damage to property: “If the court finds that the acts were con-
tinuous and the defendants were the persons who committed the act (sic) they 
could properly be charged on one charge.” With respect to the complaint for lar-
ceny, it was submitted that if the intention was merely to damage the bicycle, it 
would have been left at Ballack’s premises and would not have been taken away. 

The magistrate’s ruling is in these terms:— 

“The case of malicious damage can be properly brought even though 
there was damage to the property before the second assault. 

The case for larceny has been made out against No. 1 defendant (Narine 
Pai). Nos. 2 and 3 defendants (Harry and Roopnarine Pai) dismissed on lar-
ceny charge.” 

Having regard to the evidence before the magistrate at that stage, it 
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is difficult to understand how he arrived at his decision to dismiss the charge for 
larceny against Harry and Roopnarine Pai but not against Narine Pai. The evidence 
against the three of them was identical except that Narine was said to be the person 
actually holding the bicycle when they left Ballack’s premises. Apart from the 
discovery of the bicycle in its damaged condition, there was no evidence as to 
what became of it after it was carried away. 

The only reference to the bicycle contained in the magistrate’s memorandum of 
reasons for decision (written after the defence was heard and notice of appeal was 
given) reads thus: 

“the three first named defendants took away Ballack’s bicycle as they left, 
Narine taking it on his shoulder. The cycle was subsequently found destroyed 
and several parts missing.” 

Clearly, the vital question was intent, that is to say, whether at the time of tak-
ing there was the intention of depriving the owner not temporarily, but perma-
nently of his property. On this point, which was specifically raised by counsel for 
the defence, there is complete silence both in the magistrate’s ruling at the close of 
the case for the prosecution and in his reasons for decision. From the record before 
us we are unable to discern the magistrate’s real reason for convicting Narine Pai 
while acquitting Harry and Roopnarine Pai. 

Equally vague and unsatisfactory in our view is the manner in which the mag-
istrate dealt with the submission by counsel for the defence as to uncertainty in 
connection with the case for malicious damage to property. We have already stated 
the terms of his ruling. In vain have we searched his memorandum of reasons for 
decision for elucidation of the obscure language used by him in the ruling. 

It is well settled that an appeal from a magistrate is an appeal against his deci-
sion as a whole and not merely against his reasons for decision. But a complaint 
must be for one offence only, and a defendant is entitled to know in clear and un-
ambiguous language for what incident or series of incidents he is being tried. In 
this court counsel for the respondent stated that the complaint for malicious dam-
age to property was intended to be in respect only of what occurred on the second 
occasion, that is to say between 11 p.m. and midnight. He conceded that there was 
not a continuing offence commencing with the incidents alleged to have occurred 
around 7—7.30 p.m. This, however, was not the stand taken by the prosecution in 
the magistrate’s court when counsel for the defence complained of uncertainty, nor 
is there anything in the magistrate’s reasons for decision to indicate that that was 
the basis on which he dealt with the matter. Indeed, the contrary would appear to 
be the case. In his memorandum of reasons he deals with the evidence relating to 
both attacks on the house as though they together constituted the offence being 
tried. 

In the circumstances we propose to send back both cases for retrial, but think 
that in doing so we should express our opinion on another question of general in-
terest which was raised before us by counsel for the appellants, that is, whether a 
person who is being tried in a magistrate’s court for a summary conviction offence 
should at the close of the 
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case for the prosecution be given the option of making an unsworn statement from 
the dock as is done in trials for indictable offences before the Supreme Court. We 
were told that the practice among magistrates in this colony varies from court to 
court. In the matter now before us several of the defendants made unsworn state-
ments after, to use the trial magistrate’s own words, “the merits and demerits of 
making a statement from the dock were explained to them.” Those statements 
were. in fact, their whole defence. 

An interesting history of how the right of an accused person to make an 
unsworn statement from the dock developed in England and was preserved by s. 
1(h) of the Criminal Evidence Act, 1898, is to be found at pp. 277 and 278 of 
ROSCOE’S CRIMINAL EVIDENCE (16th Edition). The authority for the application of 
this practice to trials for indictable offences in the Supreme Court of this colony is 
s. 16 of our Criminal Law (Procedure) Ordinance, Cap. 11, which reads thus: 

“16. Subject to the provisions of this Ordinance and of any other statute for 
the time being in force, the practice and procedure of the court shall be, as 
nearly as possible, the same as the practice and procedure for the time being in 
force in criminal causes and matters in the High Court of Justice and the 
courts of assize created by commission of oyez and terminer and of goal de-
livery in England.” 

Counsel for the respondent contends that the practice of putting accused per-
sons to their election and allowing them to make unsworn statements from the 
dock instead of giving evidence upon oath obtains also in the courts of summary 
jurisdiction in England. In this connection he referred us to the following passages 
at pp. 76 and 77 of a book entitled “JUSTICE IN MAGISTRATES’ COURTS” by FRANK 
J. POWELL, a Metropolitan Stipendiary Magistrate:— 

“The case for the prosecution being closed and it being held that there is a 
case for the accused to answer, it is the turn of the defence. If the accused is 
not legally represented care should be taken to explain his rights to him, 
namely, the right to give evidence and the right not to give evidence but ‘to 
make a statement from where you stand’.........................unless an accused 
person offers himself as a witness in the witness box before conviction, he 
may not be asked any questions either by the justices or anyone else. But if he 
makes a statement from the dock which is ambiguous he may be invited to 
clear up the ambiguity.” 

Similar views are expressed in HAYWARD AND WRIGHT’S “OFFICE OF MAGIS-
TRATE” (9th Ed.) at pages 49 and 50:— 

“The defendant should be informed of his rights to give evidence and call wit-
nesses. When he does not appear to understand the procedure, the clerk should 
explain that if he gives evidence he may be cross-examined by the other party 
or be questioned by the court; but that if he elects to make a statement he can-
not be questioned by the court.....................................It must be noted that the 
right of the defendant to make a statement otherwise than on oath is a right 
preserved by the Criminal Evidence Act, 1898.” 
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From the passages in POWELL’S “JUSTICE IN MAGISTRATES’ COURTS” and 
HAYWARD AND WRIGHT’S “OFFICE OF MAGISTRATE”, it would seem that in the 
English courts of summary jurisdiction accused persons are given the option of 
making unsworn statements from the dock just as they are in the High Court. But 
how does that affect our courts of summary jurisdiction, which are essentially 
creatures of statute? In our Summary Jurisdiction (Procedure) Ordinance, Cap. 15, 
which sets out the procedure at the hearing of complaints in respect of summary 
conviction offences, there are no provisions corresponding to the provisions of 
section 16 of Cap. 11 to which reference has already been made; and in Sadler v. 
Wight, 1938 L.R.B.G. 1, at p. 4, the Full Court said this:— 

“ .......... there does not appear to be any reason for doubting what the position 
of a magistrate is in the Colony having regard to the different Ordinances 
passed and in force at the moment. By these, power is given for the appoint-
ment of a magistrate and his duties and powers definitely set out and codified. 
Outside of these Ordinances we do not see that a magistrate has any powers; 
therefore, the point raised by Mr. Stafford that the learned magistrate was 
wrong when he set out that his authority for making the order appealed from, 
was a power vested in him at common law appears to us to be sound.” 

Our attention was attracted to section 3 of the Summary Jurisdiction (Of-
fences) Ordinance, Cap. 14, and s. 4 of the Evidence Ordinance, Cap. 25. Those 
sections provide as follows:— 

Cap. 14, s. 3. 

“Subject to the provisions of this Ordinance and of any other statute for the 
time being in force, all the rules and principles of the common law of England 
relating to offences punishable on summary conviction, so far as they are ap-
plicable to the circumstances of the Colony, shall be in force in the Colony.” 

Cap. 25, s. 4. 

“Subject to the provisions of this Ordinance and of any other statute for the 
time being in force, the rules and principles of the common law of England re-
lating to evidence shall, so far as they are applicable to the circumstances of 
the Colony, be in force therein.” 

In our opinion neither of these sections has any bearing on the question before 
us. Section 3 of Cap. 14 deals only with the operation of common law rules and 
principles relating to offences, e.g., the essential elements of larceny, false pre-
tences, and other offences. Section 4 of Cap. 25 is confined to the operation of 
common law rules and principles relating to evidence. That the expression “evi-
dence” in this Ordinance does not embrace unsworn statements of the type with 
which we are concerned is clear from s. 64 of the Ordinance, which says that “Ex-
cept as hereinafter provided, all oral evidence must be given upon oath”, and ss. 69 
and 71, which set out exceptions referred to in s. 64. 

It seems to us that there is really no authority for the procedure adopted by the 
magistrate in this matter. 
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In view of the decisions reached by us on the other grounds of appeal argued 
by counsel for the appellants it is unnecessary for us to express a concluded opin-
ion as to whether it can be said that the appellants, who were represented by coun-
sel at the trial in the magistrate’s court, might have been prejudicially affected by 
being afforded the privilege to which they were not entitled. We refrain from ex-
pressing any opinion on this aspect of the subject. 

Both appeals are allowed, with costs fixed in the sum of $35, and the cases are 
remitted for retrial of the appellants by a different magistrate, with an expression 
of opinion from this court that the Supreme Court practice in regard to unsworn 
statements from the dock does not apply to summary trials before magistrates, and 
with a direction that the persons to be retried for malicious damage to property be 
clearly informed as to the particular transaction or transactions in respect of which 
they are being tried. 

Appeals allowed. 
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[Federal Supreme Court (Hallinan, C.J., Rennie and Marnan, J.J.) June 20, Sep-
tember 5, 1960]. 

Immovable property—Whether prescriptive title disturbed by award of partition offi-
cer—Deeds Registry Ordinance, Cap. 32, s. 23. 

Land Partitioning—Whether partition officer competent to consider prescriptive 
rights—District Lands Partition and Re-allotment Ordinance, Cap. 173, ss. 2, 3 and 16. 

A certain lot of land was in the undisturbed possession of the respondent since 1915, 
but was transported to the appellant in 1958 under the provisions of s. 15 of the District 
Lands Partition and Re-allotment Ordinance, Cap. 173, without there having been any ap-
peal by the respondent from the award of the partition officer. On appeal from the decision 
of GORDON, J., dismissing the appellant’s claim for possession, it was contended for the 
appellant that the award of the partition officer was final and that the provisions of s. 23 of 
the Deeds Registry Ordinance, Cap. 32, vested the full and absolute title to the lot in the 
appellant as transferee. 

Held: (i) a person who has prescribed title to land is neither an owner nor a claimant 
within the meaning of the District Lands Partition and Re-allotment Ordinance, Cap. 173, 
and a partition officer appointed thereunder is not competent to consider prescriptive rights; 

(ii) section 23 of the Deeds Registry Ordinance, Cap. 32, does no more than give a title 
to land, but whether the right to possession can be enforced in a court of law by virtue of 
that title depends on whether or not someone is in possession of the land and has been there 
sufficiently long to bar the claims of the person with title. 

Appeal dismissed. 
Dr. F. H. W. Ramsahoye and C. A. F. Hughes for the appellant.  
L. F. S. Burnham, Q.C, for the respondent. 

RENNIE, J.: This appeal is in respect of a claim for possession of a lot of 
land. 

The appellant alleged in his statement of claim that on January 4, 1958, he be-
came the transported owner of the lot of land under the provisions of s. 15 of the 
District Lands Partition and Re-allotment Ordinance, Cap. 173 (hereinafter re-
ferred to as the Partition Ordinance), 
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and that the respondent is in occupation of a portion of the lot and built a house 
thereon. The respondent’s defence is that he has been in undisturbed possession of 
the lot of land for 40 years. The appellant in his reply joined issue with the respon-
dent on his defence. And on the trial of the action the learned judge found “on the 
evidence as a whole the court is satisfied that from 1915 the defendant has been in 
complete possession and control of the land in question nec clam nec vi nec pre-
cario.” 

In spite of that finding of fact by the trial judge the appellant contends that the 
judgment should not have gone against him having regard to the fact that the re-
spondent did not appeal against the award of the officer appointed under the Parti-
tion Ordinance and must therefore be bound by the award which is final and that 
the provisions of s. 23 of the Deeds Registry Ordinance, Cap. 32, vested the full 
and absolute title to the lot of land in him as transferee. He relies heavily on the 
case of Steward v. Haynes, 1953 L.R.B.G. 46, in support of his contention. In that 
case Steward was in open and continuous possession of a parcel of land from 
1903. About 1928 or 1929 the portion occupied by her was included in an area of 
land partitioned in accordance with the Partition Ordinance. Her portion was allot-
ted to a claimant. She did not claim. The list of awards was published by the parti-
tion officer and transport passed to the successful claimant. There was no appeal 
against the partition officer’s award because Steward did not know of it although 
she subsequently learnt in 1940 that another person was awarded her land. She 
took no action but continued in possession. On those facts the court came to the 
conclusion that she could not successfully oppose a transport to transfer the land 
on the ground that opposition founded on possession prior to the partition was in-
valid as where there is no appeal from the award of a partition officer the award is 
final. As she did not know of the award at the time it was her duty to institute ap-
propriate proceedings after she learnt of it. The facts in that case seem almost on 
all fours with those of the present one but it is necessary to examine the judgment 
to see if the points raised in the present case were considered and decided. Before I 
turn to the judgment I must however set out the relevant provisions of the Ordi-
nance and give some recognition of the points raised by the respondent. In s. 2 of 
the Partition Ordinance “owner” is defined to mean: 

“any person who by transport, letters of decree, inheritance, or devise, has ac-
quired title to any share in any land not partitioned, or to any holding in any 
partitioned land, and includes any person who has purchased the share or 
holding but has not received transport or other title therefor.” 

Sections 3 (1) and 16 (1) provide as follows: 

“3. (1) The owners of undivided shares in any land in a district who desire 
that it shall be partitioned or the owners of the several holdings in any parti-
tioned land in a district who desire that that land shall be re-allotted among 
them in some manner different from that in which it is occupied to ensure the 
more beneficial occupation thereof, or in order to have correct titles issued 
therefor where it is not being occupied in accordance with the division shown 
on the plan to which the existing titles relate, may present a petition to the 
Governor in Council praying that under 
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the provisions of this Ordinance the area specified in the petition be parti-
tioned or re-allotted as the case may be among the owners thereof.” 

“16. (1) Any claimant to, or any mortgagee of. any share or holding who 
is dissatisfied with a decision of the officer may within one month after the 
publication under subsection 4 of section 15 of the list in the Gazette, appeal 
from the said decision to a judge in chambers by filing in the Registry of the 
Supreme Court in the prescribed form a notice of appeal in which the grounds 
of appeal shall be briefly set out.” 

From the provisions of s. 3 (1) it seems clear that only an owner as defined in 
s. 2 can set the machinery of the Ordinance in motion. The question then is 
whether a person who has prescribed title to an area of land is an owner within the 
meaning of the Partition Ordinance. I think not. He has not acquired the land by 
transport, letter of decree, inheritance or devise nor has he purchased it. 

The next step is to see whether he is a claimant or mortgagee and so enabled 
to appeal against the award of the partition officer. He is certainly not a mort-
gagee. The one point therefore in so far as the Partition Ordinance is concerned is 
whether he is a claimant. The respondent’s contention which the trial judge ac-
cepted was that he had prescribed title to the whole area of the lot of land. He was 
accordingly not a claimants of a share in land to be partitioned. But apart from that 
contention this court was informed by leading counsel for the appellant that in an 
unreported Case No. 528 of 1955 it was held that an officer deciding partition pro-
ceedings is not competent to consider prescriptive rights. 

The principles of natural justice require that before one can be bound by a 
proceeding he must at least be given an opportunity of being heard in that proceed-
ing. If the partition officer cannot consider prescriptive rights it must necessarily 
follow that any award made by him cannot affect such rights. And if such rights 
are not affected by such an award then no question of appeal can arise. The case 
mentioned by counsel for the appellant is not the only authority in this matter. 
Counsel for the respondent referred this court to an unreported Case No. 492 of 
1950 in which HUGHES, J., held that a person in possession is not a claimant under 
the Partition Ordinance. 

I now return to consider the case of Steward v. Haynes for the purpose of ex-
amining it to see if the point that Steward was not a claimant was taken and con-
sidered. Nowhere in the judgment is such a point mentioned and it is only reason-
able to assume that had it been taken, some mention would be made of it. It is a 
point that goes to the root of the judgment and could scarcely be ignored. But not 
only is the point not mentioned but there are two passages in the judgment that 
seem to suggest that it was taken for granted that Steward could be a claimant. 
When dealing with Insanally’s evidence STOBY, J. said (1953 L.R.B.G. at p. 47): 

“I cannot accept his evidence on that point because if they indeed knew 
that he was partitioning the S½ of Plantation D’Edward their behaviour is un-
explainable. The plaintiff was in occupation 
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of land on the N½ of the estate and when that was being partitioned she made 
a claim to her land and was successful. There is no logical reason why if she 
knew that the S½ was being partitioned a similar claim would not have been 
made.” 

Another passage (ibid., at p. 48) reads as follows: 

“Counsel for the plaintiff submits that by analogy a person in possession 
of land for the statutory period does not lose his rights if he does not appeal 
from the decision of a partitioning officer of whose award he had no notice or 
if he does not oppose a partitioning officer’s transport to the person awarded 
land.” 

In those circumstances Steward v. Haynes is not an authority on which the ap-
pellant can rely in support of the part of the case I am now considering. Sewdin v. 
Ferreira, 1928 L.R.B.G. 40, and Dick v. Durham, 1930 L.R.B.G. 7, were cited in 
support of a proposition that an award of a partition officer is final if not upset on 
appeal. They do not touch on the point under consideration. The head-note in Dick 
v. Durham starts in these words. 

“The claimants to a parcel of land . . . did not appeal from the decision or 
award . . . but filed an action claiming relief in trespass.” 

Beekam v. Soobha Marques, 1954 L.R.B.G. 183, also cited by the appellant, does 
not deal with the aspect of the case I am considering. That case dealt with the 
claims of owners and the effect of an award that deprived one claimant of ten feet 
of facade. It is true that the claimant contended that he remained in possession of 
the ten feet but he was met with the fact that the executrix of his predecessor in 
title had accepted a transport of the reduced area and so made it impossible for him 
to rely on adverse possession prior to the award. 

Before I move on to consider the Deeds Registry Ordinance it is worth men-
tioning that s. 3 (1) of the Partition Ordinance enables owners to present a petition 
to the Governor in Council praying that the land may be partitioned among the 
owners thereof. If as it seems clear a person who has prescribed title is not an 
owner within the meaning of the Ordinance such a person is not in the class among 
whom the land may be divided. This in effect is another way of saying that the 
partition officer cannot consider the rights of persons who have prescribed title. 

There is left for consideration the joint effect of the Deeds Registry Ordi-
nance, Cap. 32, and the Title to Land (Prescription and Limitation) Ordinance, 
Cap. 184. Section 23 of the Deeds Registry Ordinance provides that every trans-
port shall vest in the transferee the full and absolute title to the property. Section 3 
of the Title to Land (Prescription and Limitation) Ordinance, Cap. 184, provides 
that title to land may be acquired by sole and undisturbed possession for not less 
than 12 years and s. 5 runs as follows: 

“No action shall be brought by any person to recover any land after the 
expiration of 12 years from the date on which the right of action accrued to 
him or if it first accrued to some person through whom he claims to that per-
son.” 
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The submission for the appellant amounts to saying a transport is indefeasible 
I cannot accept such a view. If such a claim is right it means that on the passing of 
a transport all claims (including prescriptive ones) are destroyed. But this is not so. 
Nowhere in the Deeds Registry Ordinance can I find any provision that deals with 
the rights of a person in possession who has prescribed title. Section 23 of that 
Ordinance does no more in my view than give a title to land. A title gives one the 
right to possession but whether that right can be enforced in a court of law must 
depend on whether or not someone is in possession of the land and has been there 
sufficiently long to bar the claims of a person with title. A view similar to this was 
expressed by SAVORY, J., in Khan v. Maraj, where he said (1930 L.R.B.G, at pp. 
13 et seq.): 

“By s. 4 (1) of the Civil Law Ordinance the Supreme Court can issue a 
declaration of title based on thirty years’ sole and undisturbed possession, and 
s. 4 (2) gives a negative right, as it is termed, to a person in possession for 
twelve years or more as was pointed out earlier in my judgment; in other 
words, it prevents a person from disturbing the possession after twelve years 
have elapsed from the time when the right to make an entry first accrued to 
that person. The nature of this right or title is very clearly expressed in a re-
cent case in the Divisional Court, Taylor v. Twinberrow where SCRUTTON, 
L.J. ([1930] 2 K.B. at p. 23) quotes with approval a passage in DARBY AND 
BOSANQUET’S STATUTES OF LIMITATIONS, 2nd Edn., p. 493, which is as fol-
lows: ‘It has been said that the effect of the Statute is to execute a conveyance 
to the person in possession, and not only to extinguish the right of the former 
owner, but to transfer the legal fee simple. But the true view is that the opera-
tion of the statute in giving a title is merely negative: it extinguishes the right 
and title of the dispossessed owner, and leaves the occupant with a title gained 
by the fact of possession and resting on the infirmity of the right of others to 
eject him.’ And although, in this Colony, there is no corresponding provision 
to s. 34 of the Real Property Limitation Act, 1833, whereby the right of the 
person out of possession is extinguished at the end of the statutory period, it 
seems to me that the words above apply equally to the position here save as to 
extinguishment. 

These clear rights are given by the Civil Law Ordinance, 1916, and in the 
Deeds Registry Ordinance of 1919 no reference is made to the above sections 
and no express provision is made limiting or restricting the rights so given. 
Surely if it was intended to give by the use of the words ‘full and absolute ti-
tle’ the far-reaching consequences suggested, one would expect provision in 
the latter Ordinance to that effect. I say far-reaching consequences because it 
seems to me that if this argument were sound, the limitation provisions of the 
Civil Law Ordinance would be rendered largely nugatory by the latter Ordi-
nance, as it is difficult to conceive under what circumstances a person in pos-
session could invoke the aid of the limitation sections since the conflict is al-
most invariably between a person in possession and the legal owner by trans-
port. The Deeds Registry Ordinance does not deal with the question of title or 
rights by possession and, to my mind, does not override such title or right.” 

But even more in point is the case of Gondchi v. Hurrill, 1931-37 L.R.B.G. 
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509. The facts in that case are as follows: in 1921 H. went into adverse possession 
of a parcel of land which then belonged to R. The land was sold at execution and 
in 1929 S. obtained a judicial sale transport for it. In 1933, S. transported it to J., 
who in turn transported it to G. who brought an action against T. to recover pos-
session. It was held that a transport does not confer on the holder thereof the right 
to enforce possession by way of an action which is barred under s. 4 (2) of the 
Civil Law of British Guiana Ordinance. 

For these reasons, I would dismiss the appeal with costs. 

HALLINAN, C.J.: I concur. 

MARNAN, J.: I also concur. 
Appeal dismissed. 

Solicitors: A Vanier (for the appellant); C. M. L. John for the respondent). 
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(Federal Supreme Court—Criminal Appellate Jurisdiction (Hallinan, C.J., Rennie 
and Marnan, JJ.) September 7, 8, 12, 1960). 

Criminal law—Evidence—Unsworn evidence of child—Whether necessary for judge 
to make express determination as to whether child is of competent understanding—Whether 
necessary for judge to form opinion as to whether child knew that she ought to speak the 
truth—Evidence Ordinance, Cap. 25, ss. 48, 49 & 71. 

At a criminal trial, after being examined as to her knowledge of the nature and obliga-
tion of an oath, a witness ten years of age was allowed to give evidence without oath or 
affirmation. It was submitted on appeal that the trial judge did not determine whether she 
was of competent understanding and, further, that he should have determined whether she 
knew that she ought to speak the truth. 

The proviso to s. 71 of the Evidence Ordinance, Cap. 25, provides that “the judge shall 
determine whether the witness is of competent understanding to give...evidence”. S. 48 
provides that “All persons are competent to give evidence...except as hereinafter provided”; 
and s. 49 (1) provides that “A witness is incompetent to give evidence if, in the opinion of 
the judge, he is prevented by (inter-alia) extreme youth...from knowing that he ought to 
speak the truth”. 

Held: (i) it was clear from the decision of the judge to admit the witness’s unsworn 
evidence that he did decide that she was of competent understanding; 

(ii) the judge was under a duty to form an opinion as to whether the witness knew she 
ought to speak the truth only if (which was not established) he had notice of facts which 
should have led him to doubt the witness’s ability to give evidence. 

Appeal dismissed.  
Dr. F. H. W. Ramsahoye for the appellant.  
G. L. B. Persaud, Acting Solicitor-General, for the Crown. 

HALLINAN, C.J., delivered the judgment of the court: In this case, the appel-
lant was convicted of having carnal knowledge of a girl under twelve and was sen-
tenced to three years’ imprisonment. 

The record of the evidence of the girl, Barbara Moses, begins as follows: 
“I am ten years of age. I do not go to school now. I was in the third stan-

dard. I go to church. I do not know about the Bible.” 
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It is apparent that, under the provisions of s. 71 of the Evidence Ordinance, Cap. 
25, the judge came to the conclusion that the girl did not understand the nature of 
an oath, but that she was of competent understanding to give the evidence she was 
called on to give. Counsel for the appellant has submitted that the judge did not 
determine whether she was of competent understanding, but by his decision to 
admit her unsworn evidence, it is clear that he did so decide. 

Before leaving s. 71, we should like to observe that it is most desirable that 
the statute law of British Guiana should provide that the unsworn evidence of a 
child given in a criminal case requires corroboration. This provision is contained 
in the proviso to s. 38 (1) of the Children and Young Persons Act, 1933, U.K. (see 
ARCHBOLD, 34th Edn., paragraph 1288), and has, in our experience, been adopted 
in most of the territories of the British Commonwealth. 

Counsel further submitted that under s. 49 (1) of the same Ordinance, the 
judge should have determined whether the child knew that she ought to speak the 
truth. This sub-section reads as follows: 

“49. (1) A witness is incompetent to give evidence if, in the opinion of 
the judge, he is prevented by extreme youth, disease affecting his mind, or any 
other cause of the same kind, from recollecting the matter on which he is to 
testify, from understanding the questions put to him, from giving rational an-
swers to these questions, or from knowing that he ought to speak the truth.” 

Section 48 (the preceding section) gives the general rule as to competency as 
follows: 

“48. All persons are competent to give evidence in all causes and matters, 
whether civil or criminal, except as hereinafter provided.” 

A witness only becomes incompetent under s. 49 (1) when, in the opinion of 
the judge, he is prevented from exercising the functions to be expected of a normal 
witness by one of the personal defects specified in the sub-section. With regard to 
the great majority of witnesses, a judge is not called upon to form an opinion under 
the sub-section. The question posed in this appeal is: when would a Court of Ap-
peal be justified in holding that a judge had wrongly failed to form such an opinion 
as to the competency of a witness? In our view, we should only be justified in so 
holding if it were clearly established before us, by the record, or by affidavit, that 
the trial judge, whether from his own observations or otherwise, had notice of facts 
which should have led him to doubt the witness’s ability to give evidence, and had 
nonetheless allowed the witness’s evidence to be taken without satisfying himself 
as to whether such doubts were well founded. 

If a judge forms an opinion under s. 49 (1), a note of this should be made on 
the record, although if through inadvertence this is not done, this court, on appeal, 
could enquire of a trial judge whether he did form such an opinion and, if so, what 
that opinion was. 

In the present case it has not been established before us that the age or mental 
state of the witness, to the knowledge of the judge, was such 
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that he should have formed an opinion or held further enquiry into the competency 
of the witness. This ground of appeal therefore fails. 

The judge gave a careful and correct direction on the dangers of convicting in 
this case without corroboration, and the jury must have either accepted the cor-
roborative evidence as to the appellant’s admission and attempts to have the matter 
dropped, or must have convicted, despite the absence of corroboration as they 
were entitled to do. 

We can see no reason for disturbing the conviction in this case. 

Appeal dismissed. 
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[Supreme Court (Fraser, J.) September 6, 13, 1960.] 

Practice and procedure—Action deserted—No order for or consent to revivor—
Documents thereafter filed a nullity—Process towards abandonment continued—Delay in 
objecting—Costs.—O. 32, rr. 8 and 9. 

In this action, which was commenced by specially indorsed writ, PHILLIPS, J., on the 
5th October, 1957, ordered that the defendant be at liberty to defend and that there be no 
further pleadings. No further documents were filed or step taken, until the 8th April, 1958, 
when the plaintiffs filed a notice of change of solicitor. The next step taken was on the 19th 
September, 1958, when a request for hearing was filed. 

Order 32, r. 8 (1) and (2), provides as follows— 
“8.(1) A cause or matter shall be deemed deserted if no request for hearing shall 

be filed within six months after the expiration of the period fixed for the filing of such 
request. 

(2) When an action has been deemed deserted, no further proceedings may be 
taken therein, unless and until an order for revivor has been made by the Court or a 
Judge on the application of any party or a consent to revivor and a request for hearing 
signed by all the parties thereto have been filed.” 
Order 32, r. 9 (1) (a) and (b), provides as follows— 

“9.(1) A cause or matter shall be deemed altogether abandoned and incapable of 
being revived if prior to the filing of a request for hearing or consent to judgment or 
the obtaining of judgment— 

(a) any party has failed to take any proceedings or file any document 
therein for one year from the date of the last proceeding had or the fil-
ing of the last document therein; or 

(b) no application for or consent to revivor has been filed within six 
months after the cause or matter has been deemed deserted;”. 

At the trial the defendant objected that the action should be deemed altogether abandoned 
under the provisions of O. 32, r. 9 (1) (b). 

Held: (i) under O. 32, r. 8 (1), the action became deserted on the 16th May, 1958; 
(ii) there having been no order for or consent to revivor, the request for hearing filed 

on the 19th September, 1958, was a nullity by reason of O. 32, r. 8 (2); 

(iii) the action became abandoned on the 16th November, 1958, under the provisions 
of O. 32, r. 9 (1) (b); 

(iv) the filing of the notice of change of solicitor on the 8th April, 1958, did not save 
the action from becoming abandoned, for abandonment arises in any one of three ways 
under O. 32, r. 9, and an action deemed abandoned under one sub-rule cannot be saved by 
an unreasoning application of another sub-rule; 

(v) the abandonment in this case arose on the ground of the failure to file a request for 
hearing within the specified time, coupled with the failure to make an appli- 



 268
DAILY CHRONICLE v. MUNROE 

cation for or file a consent to revivor within six months after the action became deserted, 
and the application of O. 32, r. 9 (a), did not therefore arise; 

(vi) the defendant’s delay in taking the point affected the question of costs. 

Objection upheld.  

C. V. Wight for the plaintiffs.  
R. E. Morris for the defendant. 

FRASER, J: When this action came on for hearing on Tuesday, 6th Septem-
ber, counsel for the defendant objected to the hearing of the action on the ground 
that the action should be deemed abandoned under the provisions O. 32, r. 9 (1) 
(b), of the Rules of the Supreme Court, 1955. 

Rule 9 (1) (b) reads as follows:— 
“9 (1) When cause or matter abandoned: A cause or matter shall be deemed 

altogether abandoned and incapable of being revived if prior to the filing 
of a request for hearing or consent to judgment or the obtaining of judg-
ment—... 

(b) no application for or consent to revivor has been filed within six 
months after the cause or matter has been deemed deserted.” 

Counsel for the plaintiffs, opposed the submission on the grounds that— 
(a) a document had been filed before the expiration of one year after leave 

to defend was granted: 
(b) when the action was called on 20th January, 1959, before Sir FRANK 

HOLDER, Chief Justice, the defendant did not object to the hearing and 
must be deemed to have consented to the action proceeding; and 

(c) the court ought to treat the plaintiffs’ omission as an irregularity under 
Order 54 and, subject to the payment of costs, entertain an application 
for revivor. 

On the basis of the submission at (b), counsel for the plaintiffs went on to urge 
that parties in a civil action can consent to anything and that even though an action 
was deemed abandoned under the provisions of O. 32, parties could consent to the 
hearing of such an action. 

This action was filed on 12th September, 1957. It was brought by way of a 
specially endorsed writ in which the plaintiffs claimed from the defendant the sum 
of $710.53 for newspapers sold, supplied and delivered between the 20th April, 
1953, to 31st December, 1955. 

On 27th September, 1957, the defendant filed an affidavit of defence seeking 
leave to defend the action. On the same day, the plaintiffs filed an affidavit verify-
ing their claim. Apparently, leave was given to the defendant to file an amended 
affidavit of defence and this was done on the 4th October, 1957. On 5th October, 
1957, the action came up before PHILLIPS, J., who on that day ordered that the de-
fendant be at liberty to defend the action and that there be no further pleadings. 
This order of PHILLIPS, J., in compliance with O. 12, r. 8, effectually closed the 
pleadings. Under the provisions of O. 32, r. 3 (1) (c), the action therefore became 
ripe for hearing. 
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Thereafter, a request for hearing had to be filed by the plaintiffs within six 
weeks of the action becoming ripe for hearing as provided by O. 32, r. 1 (1). This 
should have been done by 16th November, 1957. The request for hearing in this 
case was actually filed on the 19th September, 1958. 

The plaintiffs’ failure to file a request for hearing within the prescribed time 
caused the action to move at once into the process by which an action is deemed 
deserted. O. 32, r. 8 (1) & (2), provides as follows: 

“(1) When cause or matter deserted. A cause or matter shall be deemed de-
serted if no request for hearing shall be filed within six months after the 
expiration of the period fixed for the filing of such request. 

(2) When an action has been deemed deserted, no further proceedings may be 
taken therein, unless and until an order for revivor has been made by the 
Court or a judge on the application of any party or a consent to revivor 
and a request for hearing signed by all the parties thereto have been 
filed.” 

The provisions of this rule rendered this action deserted on the 16th May, 
1958. Any proceedings taken thereafter would be a nullity unless an order of the 
court was obtained or unless there was a consent and request signed by all the par-
ties and filed. No order of court was obtained by the plaintiffs nor was any consent 
sought of the defendant. The action was therefore deserted, and, at that stage, had 
moved into the category of actions on the way to abandonment. It was, however, 
possible for the plaintiffs to save the action from abandonment by obtaining a con-
sent from the defendant within six months of the 16th May, 1958, or by applying 
to the court for an order for revivor. The plaintiffs took no such step so that the 
action was in a position to be deemed abandoned on the 16th November, 1958, as 
contemplated by the provisions of O. 32, r. 9 (1) (b). 

It was urged on behalf of the plaintiffs that before that date had elapsed, the 
plaintiffs had filed a document, to wit, a notice of change of solicitor on 8th April, 
1958, and therefore cannot be said to have failed to take any proceeding or file any 
document therein for one year from the date of the last proceeding had or the filing 
of the last document therein, as provided by O. 32, r. 9 (1) (a). 

I do not think that this sub-rule is applicable at all to the circumstances of this 
case. It is my view that abandonment arises in any one of three ways under r. 9 and 
that an action deemed abandoned under one sub-rule cannot be saved by an unrea-
soning application of another sub-rule. The ground upon which abandonment 
arises in this case is the failure to file a request for hearing within the specified 
time, coupled with the failure to make an application for or file a consent to revi-
vor within six months after the cause or matter had been deemed deserted. The 
application of the principle in sub-rule (a) of r. 9 does not therefore arise. 

Finally, with regard to the provisions of Order 54, a “distinction is to be drawn 
between proceedings which are null and 
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void, and proceedings which are merely irregular in the sense that they in-
volve non-compliance with any of the Rules of the Supreme Court or with any 
rule of practice”. 

(See ANNUAL PRACTICE, 1959, at page 1986). Rule 8 (2) of Order 32 specifically 
states— 

“no further proceedings may be taken therein, unless and until an order has 
been made . . . . . . or a consent to revivor and a request . . . . . . have been 
filed.” 

I construe this provision as restrictive and not permissive. Any proceedings taken 
(in this case the filing of a request for hearing) other than in the manner prescribed 
would be void of any effect and therefore a nullity. It may, I think, be different if 
the provision were permissive in effect and one of the parties in exercising the 
right permitted in a procedural step did so in an irregular manner. I hold that the 
request for hearing filed in this action was a nullity and not a non-compliance. The 
provisions of Order 54 are therefore inapplicable. 

I am of the opinion that this action must become altogether abandoned and in-
capable of being revived by virtue of the provisions of rules 1 (1), 3 (1) (c), 8 (1) 
and (2) and 9 (1) (b) of Order 32 of the Rules of the Supreme Court, 1955. When 
an action is deemed altogether abandoned and incapable of being revived, no con-
sensual action by the parties can alter the status of the action as contemplated by 
the rules. In this respect a dead action is no different from any other dead object. 
Once the life has been spent there is no means of revivor. The cause of action nev-
ertheless survives and may be made the subject matter of a fresh action if not 
barred by limitation. For these reasons I must uphold the submissions made by 
counsel for the defence and deem this action abandoned. 

Finding as I do that this action was abandoned from the 16th November, 1958, 
it seems that the delay of the defendant in taking this point should affect the ques-
tion of costs. It is an objection which the defendant was at liberty to take on an 
application by summons and which ought surely to have been taken before this 
action actually came on for hearing. For this reason I do not think that the defen-
dant should recover her full costs of the action. I therefore order that the plaintiffs 
pay to the defendant half only of her taxed costs. 

Objection upheld. 

Solicitors: A. G. King (for the plaintiffs); T. A. Morris (for the defendant). 
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[Federal Supreme Court—Criminal Appellate Jurisdiction (Rennie, Archer and 
Wylie, JJ.) March 16, 17, 1960]. 

Criminal law—Evidence—Conflicting police versions of confession—Note of confes-
sion in occurrence book admitted in evidence to resolve conflict—Admissibility. 

On a trial for murder, as to which there were no eye witnesses, two police constables 
gave conflicting versions of a confession alleged to have been made by the accused who 
himself contradicted both versions in an unsworn statement from the dock. The occurrence 
book, containing a note made at the time by one of the constables of the confession, was 
admitted in evidence without objection by counsel for the appellant who, moreover, cross-
examined the constable about the entry and addressed the jury upon it; and the trial judge 
later suggested to the jury that the book could be used to resolve the conflict in the evidence 
of the two constables. 

On appeal, the admissibility of the occurrence book being challenged, it was argued for 
the Crown that the book was admissible as a refutation of a suggestion put in cross-
examination that no record of what the appellant had said had been made, and also on the 
ground that the entry had been made in the course of duty and contemporaneously with the 
report. 

Held: the occurrence book was inadmissible in evidence. 

Appeal allowed; new trial ordered. 

J. O. F. Haynes for the appellant. 

G. L. B. Persaud, Solicitor-General (ag.), for the Crown. 

ARCHER, J., delivered the judgment of the court: The appellant was con-
victed of the murder of Ismay Algoo. The deceased came to her death from inju-
ries received at her home about 2.30 p.m. on August 20, 1959. The post mortem 
examination disclosed that death was due to laceration of her brain with haemor-
rhage following injury to her head and multiple other injuries. The case for the 
Crown was that the appellant had inflicted several incised wounds upon the de-
ceased’s neck, face, arms and body with a razor while they were in her bedroom 
and had followed her into the kitchen and there dealt her a blow upon her head 
with an axe. 
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At the trial two eye-witnesses to the attack with the axe were put forward. 
They were the deceased’s two sisters who lived nearby, but there were no eye-
witnesses to the alleged attack with the razor. 

The appellant went to the police station after the incident at the deceased’s 
house. The police constable in charge of the inquiries office at the time gave evi-
dence that the appellant had told him that he and his reputed wife, Betty Algoo, 
had had domestic worries, that he had cut her with a razor, that he believed she 
was dead, and that he was trying to cut his neck with the razor. Another police 
constable who was at the station when the appellant went there, said that he was in 
the inquiries office when he heard the appellant speak to the inquiries officer say-
ing that he had just killed Betty Algoo, that he had a wound on the left side of his 
neck, that the inquiries officer asked him what was wrong with his neck, and that 
he said that he was trying to kill himself because Betty Algoo had ruined his life. 

The appellant, in an unsworn statement from the dock, said that the deceased 
had attacked him with a razor, that a struggle had ensued in the bedroom, that she 
attempted to run into the kitchen, and that he tried to hold her back but that she fell 
and hit her head on the axe. This statement was at variance with his alleged admis-
sions to the police at the inquiries office and the discrepancies between the evi-
dence of the two police constables therefore became of some importance, particu-
larly in view of the absence of any direct evidence as to what had occurred in the 
bedroom. 

The officer in charge of the inquiries office said that he had made a note at the 
time in the occurrence book of what the appellant had said. He produced the occur-
rence book and it was admitted in evidence without objection by counsel for the 
appellant who, moreover, cross-examined the officer concerning the entry he said 
he had made and addressed the jury upon it. 

It has been submitted for the appellant that the occurrence book was inadmis-
sible in evidence. The judge commended the occurrence book to the attention of 
the jury and invited them to consider whether the version of the officer who made 
the entry in the book was more likely to be correct than the version of the other 
police constable. The Solicitor-General has contended that it was admissible as a 
refutation of a suggestion put in cross-examination that no record of what the ap-
pellant had said had been made and also on the ground that the entry had been 
made in the course of duty and contemporaneously with the report. He further 
submitted that even if the evidence was inadmissible the jury must inevitably have 
arrived at the same conclusion if it had not been admitted. 

We are clearly of the view that the occurrence book was inadmissible in evi-
dence. The judge should have excluded it and the misapprehension as to its admis-
sibility and the failure of the appellant’s counsel to object to its admission cannot 
be allowed to operate to the prejudice of the appellant. We feel unable to say how 
the jury, unassisted by the occurrence book, would have regarded such conflict as 
there was between the evidence of the two police constables or to what extent such 
conflict considered in the light of the appellant’s unsworn statement might or 
might not have made a verdict of not guilty of murder possible. 
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We think that in the circumstances the conviction should not stand and the ap-
peal is therefore allowed, the conviction and sentence set aside and a new trial is 
ordered. 

In view of the course we have taken, it is unnecessary and, indeed, undesirable 
to deal with the other grounds of appeal. 

Appeal allowed; new trial ordered. 
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[Federal Supreme Court—Criminal Appellate Jurisdiction (Hallinan, C.J., 
Rennie & Marnan, JJ.) September 8, 9, 12, 14, 1960]. 
Criminal law—Murder—Concert—Accessory after the fact. 
Criminal law—Jury—Prolonged strain—Strong adjuration by judge—Whether 

grounds of appeal. 
Criminal law—Jury—Evidence that jurors disagreed with verdict—Whether ad-

missible on appeal. 
Criminal law—Application to lead fresh evidence—Proposed witness shown to have 

been self-contradicted—Whether evidence might have affected verdict. 
While in company with the appellant M.A., the appellant S shot R in the Mahaica 

River. S then cut a log of wood while M.A. twisted a vine and later hauled the body of R 
over to S. Five days later the body tied by a vine to a log of wood, was recovered from the 
river. Death was proved to have been caused by gunshot wounds and drowning. 

The judge began his charge to the jury at 11.20 a.m. and finished at 4.45 p.m. when the 
jury retired to consider their verdict. They returned at 8.40 p.m. stating that they could not 
agree but needed no further direction. The judge, however, adjured them to “return to that 
jury room...and make up (their) minds one way or another”. The jury returned at 10 p.m. 
and asked for further directions “as to accomplices after the fact”. The judge did not address 
them on accessories after the fact but stated that if M.A. was present aiding and abetting he 
was guilty of murder but if merely present without participation then he must be acquitted. 
The jury returned at 1.35 a.m. with a verdict of guilty against both S and M.A. but with a 
strong recommendation of mercy in favour of M.A. 

On appeal, application was made on behalf of the appellants to admit the affidavits of 
two jurors who stated that they never agreed to the verdict but that they had been threatened 
by other jurors and intimidated by the remarks of the judge into believing that they would 
be kept locked up until their verdict was unanimous, and that they were too afraid of the 
judge to voice their disagreement with the verdict declared by the foreman. 

Application was also made to admit fresh evidence of one Ramdass but this evidence 
was contradicted by a previous statement which he had given the police and which was 
produced by the Crown. 

Held: (i) the court does not admit fresh evidence unless it might have affected the ver-
dict of the jury and Ramdass’s evidence could not have done so; 

(ii) a juror is not allowed to give evidence of what occurred in the jury room or later to 
dissent from a verdict given in open court in his hearing and presence; 

(iii) the adjuration was too strongly worded and the jury had been subjected to pro-
longed strain but these were not sufficient grounds of appeal. Rather than subject a jury to 
prolonged strain it may be desirable for a judge to leave his concluding remarks until the 
following morning; 

(iv) the judge might have answered the jury’s question about “accomplices after the 
fact” by saying that if they thought M.A. only assisted S after he thought R was dead, M.A. 
was not guilty of murder and that it was not their business to decide whether or not he was 
an accessory after the fact. As it was, the judge gave little or no assistance to the jury in 
resolving their doubt about M.A.’s guilt. 

Appeal of first appellant dismissed. 
Appeal of second appellant allowed. 

[Editorial Note: S appealed unsuccessfully to the Privy Council. See (1961), 
4 W.I.R. 111, and [1961] 3 All E.R. 996.] 

A. S. Manraj and Doodnauth Singh for the appellants. 
G. L. B. Persaud, Solicitor-General (Acting), for the Crown. 

HALLINAN, C.J., delivered the judgment of the court: The 
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appellants were convicted of the murder of Rampat, known as Peeka on February 
10. The case for the prosecution was strongly supported by the evidence. The first 
appellant had had a dispute about a cow with the deceased; moreover, this appel-
lant, some time before, had himself been, shot and he told the deceased’s son, 
Pooran Rampat, that his information was that the deceased had shot him. The wit-
ness, Moses, stated that the day before the deceased disappeared, the first appel-
lant, while travelling with Moses, said that Peeka was on his mind and if he got a 
chance he would take it; another witness Ramdowar (called Toon Toon) who was 
with Moses at the time said that the first appellant had said, “Peeka’s life is at 
stake and mine is at stake.” 

The deceased and the appellants had their homes in the Mahaica river. The 
second appellant had his house at Karappa about 15 miles up the river, but being a 
surveyor’s assistant or labourer was much away from home; his brother the first 
appellant lived about half a mile further up the river and farmed there. The de-
ceased lived 10 or 12 miles down the river from Karappa but had an interest in 
land some miles higher up the river beyond Karappa in the Lama Creek. 

On Tuesday, February 9, the deceased came up river and stayed the night with 
Ramdowar’s wife Buska at Grass Hook about 2 miles downstream from Karappa. 
The next morning the deceased went up to Lama Creek in a dugout canoe (in this 
country called a corial). The witness Samaroo who lives about 400 yards north of 
the first appellant’s house went to the first appellant’s landing place to recover a 
small craft called a ballahoo which he had lent the first appellant. He heard the 
report of a gun. This was about 9 a.m. He turned around and saw the first appellant 
with a gun in his hand in a corial and the second appellant steering the boat. He 
saw the deceased in another corial and heard him say, “Oh, Shoukat you shoot 
me.” The first appellant fired at him again and the deceased fell forward on his 
face. Samaroo then saw the appellants take the deceased’s corial across to the left 
bank of the river. Samaroo was frightened and pulled swiftly away towards his 
home. Samaroo’s brother Ramkarran, who about the same time had gone to herd 
cattle just north of the first appellant’s house, stated he knew the voices of the first 
appellant and of the deceased well; he heard the report of a gun and he heard the 
deceased say, “Oh, Shoukat you shoot me,” and heard the first appellant reply, 
“Shut you rass, you not dead yet,” and then another shot was fired. 

About half way between the houses of the appellants and on the opposite side 
of the river there is a small creek opening from the river. The witness Dindial was 
at the Rampersaud’s landing at Joe Hook about a half mile up river from the first 
appellant’s house. Dindial is a brother of Rampersaud and an uncle of Samaroo 
and Ramkarran. He said this was about 9 a.m. and he was with his friend Ram-
jalall. Both these witnesses say they saw the deceased pass down river coming 
from Lama Creek. About half an hour later they heard the report of a gun. They 
went down stream. They heard a sound of chopping of wood and they saw from 
the river inside the small creek halfway between the appellants’ houses, the two 
appellants with corials, the first appellant chopping wood and the second appellant 
twisting a vine. Another witness Seenarine Singh known as “Jack” stated that on 
that Wednesday morning, February 10, he was walking up from Big Biaboo Creek 
(about 10½ miles from the mouth of the Mahaica River) up to Rampersaud’s 
house at Joe Hook. His path took him in near to the small creek where Dindial and 
Ram- 
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jalall said they saw the appellants chopping wood and twisting vine. Jack says the 
appellants were cutting wood. He saw the second appellant haul a man with a 
khaki shirt and take him to Shoukat. The man with the khaki shirt was not making 
any movement. The second appellant came towards Jack with a cutlass and Jack 
ran away. 

Diligent search was made for the deceased’s body. Eventually a diver was 
employed on Sunday, February 14, and on Monday, February 15, about 12 feet out 
in the river opposite the entrance to the small creek, a skeleton tied to a log of 
wood by a vine was brought up and identified satisfactorily as the body of the de-
ceased Peeka. 

The defence of both appellants was a denial. They said that each one on Feb-
ruary 10 was in his own house or garden and that the first appellant’s corial had 
been lent to the second appellant’s wife to take her child down river to Big Biaboo 
for medical treatment. They alleged that the evidence against them was fabricated 
mainly because of a charge that the appellants’ father Jehangir had brought against 
the brothers Rampersaud and Dindial and their nephew Samaroo for killing 16 
cattle and beating Jehangir’s wife. The defence also sought to discredit the evi-
dence of Jack. One Kampta Persaud and John Collins for the defence said that Jack 
told them that he (Jack) had received a bribe of $100 to give evidence against the 
appellants. 

An application has been made to admit fresh evidence of one Ramdass for the 
purpose of showing that the witness Seenarine Singh called Jack and the witness 
Ramkarran were at Marwa Creek, 22 miles up river from Karappa, on February 10, 
the day Jack said he saw the appellants in the small creek opposite the appellants’ 
houses at Karappa. Ramdass in his affidavit states that Rampersaud (Dad) was the 
employer of both Jack and himself and they were working as woodcutters at 
Marwa. Ramkarran is a nephew of Dad. Rampersaud by threats of banishment kept 
him from divulging what he knew. About the end of February while at Joe Hook 
he told Superintendent Beharry Singh about this but the Superintendent refused to 
take his statement. Not only have we received a sworn statement from Superinten-
dent Beharry Singh denying this allegation but the prosecution has also put in the 
sworn statement of Detective Constable Irving Ferrier that on February 21 he took 
a statement from Ramdass which is attached to his affidavit. In this statement 
Ramdass not only said that Jack was down river from Marwa between February 8 
and 11, but that Jack had told him of seeing the appellants on the left bank of the 
Mahaica River on February 16 while walking up to Rampersaud’s home. 

This court does not admit fresh evidence unless it might have affected the ver-
dict of the jury. It is enough to say that this sort of evidence could not have done 
so. 

Apart from the application to admit the fresh evidence of Ramdass, there is 
application to admit the affidavits of two jurors who state that they never agreed to 
the verdict. The jury retired to consider their verdict at 4.45 p.m. on June 2, and the 
jury did not bring in their verdict until 1.35 the next morning. They allege they 
were threatened by other jurors and intimidated by certain expressions of the judge 
into believing that they would be kept locked up until their verdict was unanimous. 
Both heard the foreman declare the verdict but were too afraid of the trial judge to 
voice their disagreement. 
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We are clearly of opinion that these affidavits cannot be admitted. The author-
ity and reasons for our view are contained in the following passage from the judg-
ment of the Court of Criminal Appeal in England in the case of R. v. Thomas (24 
Cr. App. Rep. at p. 94): 

“With regard to this class of affidavits the matter seems to the court to 
come within the mischief referred to by WILLES. J., in Raphael v. Bank of 
England (4 W.R. at p. 11): ‘If either the affidavit is as to what was passing in 
the mind of the particular juryman or as to what took place in the jury room, 
in the latter case it is not admissible and in the former it does not lie in the 
mouth of a person who hears and makes no objection to come afterwards to 
alter the verdict by the explanation that he dissented in a voice which the 
counsel, with all his vigilance, and the judge did not hear.’ 

Finally, in the case of Ellis v. Deheer ([1922] 2 K.B. at p. 118). BANKES, 
L.J., said: ‘When a verdict is delivered in the sight and hearing of all the jury 
without protest their assent to it is conclusively inferred.’ It needs little reflec-
tion to see how wide a door would be opened if the contrary doctrine were to 
prevail.” 

We have been referred to the case of Ras Behari Lal v. King-Emperor (1933), 
102 L.J.P.C. 144, in which the decision in Thomas’ case was not followed. The 
case from India in no way affects the principles enunciated in Raphael v. Bank of 
England, 4 W.R. 10, or in Ellis v. Deheer, [1922] 2 K.B. 118. Both in Thomas and 
in Ras Behari Lal the question was whether a juror because of his deficient knowl-
edge of English was disabled from properly performing his duties as juror. The 
Privy Council in Ras Behari Lal disagreed with the Court of Criminal Appeal in 
Thomas and held that evidence of the juror’s deficiency in the English language 
could be admitted; similarly as in Ex p. Morris, (1907) 72 J.P. 5, D.C, evidence 
even of a fellow juror can be given about the intoxicated or somnolent condition of 
a juror while in the jury box. But a juror is not allowed to give evidence of what 
occurred in the jury room or later to dissent from a verdict given in open court in 
his hearing and presence. 

The judge finished his lengthy and careful summing-up at 4.45 p.m. Sand-
wiches, tea and ice-cream were served at 5.30 p.m. The jury returned at 8.40 p.m. 
and stated that they could not agree but needed no further direction. The judge, 
having reminded them of the oath they had taken, addressed them as follows: 

“Well, the evidence that has been led in this case by the Crown and by the 
accused persons is clear and I can see no difficulty at all why you should not 
arrive at a final conclusion in this matter. 

When you get into that jury-room you must put all extraneous matter 
away from your deliberations. If you take extraneous matter and improper 
matter into your deliberations in deciding whether the case has been proved or 
not proved against the accused persons, then you will not be acting in accor-
dance with the oath which you have taken. 

It appears to me that this Colony is reaching a stage, or wants to reach a 
stage, where it can manage its own affairs. Well, this kind of thing that is go-
ing on amongst the jury would not help. In my very humble submission I can-
not see how it will help one way or the other. 

Now, you must return to that jury-room and consider the matter 
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again and then make up your minds one way or the other. If you feel one way 
and another member of the jury thinks another way, then you must examine 
the arguments of each and accept reason. You must not be pig-headed. Nor 
because you may feel one way or the other does it mean that you must never 
give way, even though sound common-sense and good reason are placed be-
fore you. 

The community is looking to you to return a verdict in accordance with 
the evidence and in accordance with your own conscience. If you fail to do 
that you will not only be bringing disgrace upon the community but you will 
be bringing disgrace upon yourselves, which is perhaps even worse. 

Gentlemen of the jury, I am now going to order you to return to that jury-
room and consider the matter calmly and dispassionately, and give you an op-
portunity of arriving at an honest verdict in this case. Please see that you do 
not besmirch the fair name of your country. Please return to the juryroom.” 

In R. v. Creasey (1953), 37 Cr. App. Rep. 179, C.C.A, the Recorder had di-
rected the jury as follows: 

“It is very desirable you should come to a conclusion one way or the 
other...because it only means that some other jury have got to do your work 
for you all over again...and that is why it is highly essential that you should 
come to a definite conclusion....It is a hardship upon all concerned if you do 
not. The way that juries arrive at a verdict is, of course, by a method of one 
member listening to what the other has to say and by a process of give and 
take. Of course, it is a verdict which you must all be agreed upon one way or 
the other....” 

The Court of Criminal Appeal did not consider that “any sensible jury could 
have misunderstood what the Recorder meant when he said they should go back 
and see if they could come to a conclusion one way or the other. Perhaps it might 
have been put a little differently.” 

Counsel for the appellants has urged that the judge’s words “you must...make 
up your minds one way or the other” could to a jury in British Guiana only mean 
that they must bring in a verdict before the judge would release them. A similar 
phrase was used by the Recorder in R. v. Creasey (1953), 37 Cr. App. Rep. 179, 
C.C.A., but the court did not consider the direction as a whole was wrong, al-
though probably this was the phrase which as the court said “might have been put 
differently”. One must remember also that a sensible English jury might not be 
disposed to take a judge so literally as a jury exhausted by long hours of listening, 
and deliberation in tropic heat. Judges who address juries before sending them 
back to try and reach agreement would do well to look at the words used by the 
Commissioner to the jury in R. v. Walhein (1952), 36 Cr. App. Rep. 167, C.C.A., 
set out in ARCHBOLD (34th Edn.), p. 571. 

Later at 10 p.m. the jury returned and asked for “further legal directions as to 
accomplices after the fact.” The judge did not address them on accessories after 
the fact but reiterated his directions on common design, acting in concert, distin-
guished between principals in the first and second degree and said that if the sec-
ond appellant was present aiding and abetting he was guilty of murder but if 
merely present without participation then he must be acquitted. 
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It is not difficult to apprehend what was troubling the jury. The case against 
the first appellant was very strong indeed. There was evidence of his enmity and 
his threat to kill the deceased, Samaroo’s evidence of having seen the first appel-
lant fire twice at the deceased, the evidence of the scene in the small creek and the 
finding of the body with its log and vine. It was obvious that the second appellant 
had played a secondary part in this crime. By their request for direction on the law 
about “accomplice after the fact” the jury showed that one or more of them were in 
doubt whether the second appellant was guilty of murder. The judge’s further di-
rections about common design and the difference between mere presence on the 
one hand and aiding and abetting on the other may have helped them. But there is 
this further possibility: that the jury may have thought the deceased was dead be-
fore the second appellant assisted in the disposal of his body or, even if he was not 
dead, that the second appellant might have believed he was, so that when he as-
sisted in tying the deceased to a log and putting him in the river he had not the 
intention to kill. The government pathologist said the body had been immersed in 
water for five or six days (actually from Wednesday to Monday) and that all or-
gans of the body were missing except the right lung. He stated that the presence of 
dirt and bubbles in the terminal air passages of the lung are definite evidence of 
drowning; he gave the cause of death as the gunshot wounds in the back and 
drowning. Now the gunshot wounds were a certain cause of death but the jury may 
have had a doubt about the drowning or at any rate about the state of mind of the 
second appellant when he assisted in tying the deceased to the log. It might well 
have assisted the jury and affected their verdict if the judge had told them that if 
they were in doubt whether the second appellant knew that the deceased was alive 
when he assisted the first appellant, then they should acquit him. He might also 
have answered their question by saying that an accessory after the fact is one who 
knowing a felony to have been committed by another receives, relieves, or assists 
the felon; and that if they thought the second appellant may have only assisted the 
first appellant after he thought Peeka was dead, then the second appellant was not 
guilty of murder and it was not their business to decide whether or not he was an 
accessory after the fact. 

Finally at 1.35 a.m. the jury brought in a verdict of guilty of murder against 
both appellants but strongly recommended the second appellant to mercy. 

It is indeed a heavy burden to ask a judge at the end of a very long and ardu-
ous day to divine what was going on in the jury’s minds and here we should like to 
make this observation. The judge began his charge to the jury at 11.20 a.m. and 
finished at 4.45 p.m. When this happens we would strongly recommend that the 
judge leave his concluding remarks until the following morning when the jury re-
turn fresh in mind and spirit and when the judge too can unwearingly place his 
training and experience at their disposal. It is not in the interest of justice that ju-
ries after listening to the judge’s charge for five or six hours should be locked up 
in the jury room for a further seven to eight hours until 1.35 in the morning. 

Besides the application to admit the affidavits of the two jurors and to take the 
evidence of Ramdass (which applications we refuse) we have considered it only 
necessary to discuss three aspects of the trial to which counsel has directed our 
attention: the judge’s adjuration to the jury 
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when they first reported disagreement at 8.40 p.m., the prolonged strain to which 
the jury were subjected, and the failure of the judge to assist them when they asked 
for direction as to “an accomplice after the fact”. With regard to the first and sec-
ond of these matters, we think that the adjuration was too strongly worded and 
might have been differently put, and we have already observed that it is undesir-
able to subject juries to such long hours of strain. Nevertheless, we do not regard 
these matters, even when taken together, as a sufficient ground of appeal; and in 
the case of the first appellant, we are satisfied that there has not been any miscar-
riage of justice. 

But the jury’s question at 10 p.m. about “accomplices after the fact” pointed 
to a doubt that they may have had about the second appellant’s guilt, a matter al-
ready discussed in this judgment. The judge gave little or no assistance in resolv-
ing this doubt. When one considers the doubts of the jury about the second ac-
cused and their strong recommendation to mercy, and when one takes into account 
the judge’s somewhat unfortunate and over-forcible adjuration to the jury, and the 
prolonged strain to which they were subjected, we have come to the conclusion 
that as regards the second appellant the trial was not satisfactory. 

The appeal as regards the first appellant is dismissed, but as regards the sec-
ond appellant is allowed; his conviction and sentence are, accordingly, set aside. 

Appeal of first appellant dismissed; 

Appeal of second appellant allowed. 
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[Federal Supreme Court—Criminal Appellate Jurisdiction (Hallinan, C.J., Rennie 
and Marnan, JJ.) September 14, 15, 1960]. 

Criminal law—Procedure—Appellant committed for trial for one offence—Whether 
Attorney-General could indict for other offences disclosed by depositions—Criminal Law 
(Procedure) Ordinance, Cap. 11, s. 113. 

The appellant was committed for trial for one offence but was later indicted for four. It 
was submitted on the appellant’s behalf both at the trial (reported at p. 222 herein) and on 
appeal that the Attorney-General had no power to indict him for offences other than those 
upon which he was committed for trial. 

Section 113 of the Criminal Law (Offences) Ordinance, Cap. 11, (since renumbered 
sub-s. 2 of s. 113) provides as follows— 

“On receipt of the documents relating to the preliminary inquiry, the Attorney-
General, if he sees fit to do so, shall institute those criminal proceedings in the court 
against the accused person which to him seem legal and proper.” 

Held: the wording of s. 113 implies a wide discretion enabling the Attorney-General to 
indict for any offence disclosed by the depositions. 

R. v. Manning (1959), 2 W.I.R. 111; 1959 L.R.B.G. 272, approved. 

Appeal dismissed. 

[Editorial Note: By s. 9 of the Criminal Law (Procedure) (Amendment) Or-
dinance, No. 22 of 1961, s. 113 was renumbered as sub-s. 2 and the following in-
serted as sub-s. 2— 

“The indictment against the accused person may include, either in substi-
tution for or in addition to counts charging the offence for which he was 
committed, any counts founded on facts or evidence 
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disclosed in any examination or deposition taken before a magistrate in his 
presence, being counts which may lawfully be joined in the same indict-
ment.”] 

J. O. F. Haynes, Q.C., for the appellant. 
E. A. Romao, Acting Senior Crown Counsel, for the Crown. 

HALLINAN, C.J., delivered the judgment of the court: In this case, the appel-
lant was committed for trial by the magistrate for the offence of larceny by a pub-
lic officer under s. 185 of the Criminal Law (Offences) Ordinance. The Attorney-
General indicted the appellant on four counts: forgery, uttering, larceny and falsifi-
cation of accounts. 

The only ground of appeal argued before us was that the Attorney-General 
had no power to indict the appellant for offences other than those upon which he 
was committed for trial. The powers of the Attorney-General are contained in s. 
113 of the Criminal Law (Procedure) Ordinance, Cap. 11, which provides as fol-
lows: 

“On receipt of the documents relating to the preliminary inquiry, the At-
torney-General, if he sees fit to do so, shall institute those criminal proceed-
ings in the court against the accused person which to him seem legal and 
proper.” 

Counsel for the appellant submitted that the discretion of the Attorney-
General under that section was fettered by the tone of other provisions of the Ordi-
nance and he has referred us to those sections which deal with the issue of sum-
monses or warrants by the magistrate upon receiving a sworn information, and 
with the magistrate’s power to commit an accused person for trial. 

As we apprehend his argument, it amounts to this: that because the word 
“charge” is used in relation to the information and to the order of committal and in 
relation to the indictment, that the offence mentioned in the order of committal and 
in the indictment must be that contained in the information. 

It would be absurd to restrict the offences charged in the indictment to those 
mentioned in the sworn information which is often the information of a layman 
and before any judicial inquiry has been made and the depositions taken. Counsel 
for the appellant concedes that there may be some departure in the order of com-
mittal from the charge in the information as also some departure in the offence 
charged on the indictment from that contained in the order for committal. He does 
not appear to be able to define the extent to which departure from the charge con-
tained in the information would be justified. 

We are unable to accept this argument and can see no reason why the discre-
tion of the Attorney-General under s. 113 should be so limited. 

Under s. 78, where the magistrate, instead of committing an accused person 
for trial, deals with him summarily, the Attorney-General may, on receipt of the 
depositions, direct the magistrate to deal with the accused person as he, the Attor-
ney-General, thinks proper. It would be incongruous if the Attorney-General be 
given this power and at the same time be fettered by a charge on which the magis-
trate commits an accused per- 
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son for trial. The very wording of s. 113 implies a wide discretion: the Attorney-
General shall institute proceedings (if he sees fit to do so) which to him seem legal 
and proper. 

Quite apart from the wording of this section, the trial judge in a careful opin-
ion went into the statutory history of this section which first appears in a slightly 
different form as s. 22 in the Ordinance, No. 27 of 1846. The same Ordinance 
which gave him this discretion also provided that when any question arises on an 
indictment, it shall be determined according to the law in England. He refers to 
CHITTY’S PRACTICAL TREATISE ON CRIMINAL LAW, 2nd Edn. (1826), and he 
shows that even prior to the Indictment Offences Act, 1848, an indictment could 
include charges, other than those on which the accused person had been commit-
ted. After the passing of the Vexatious Indictments Act, 1859, some doubt arose as 
to whether a person could be indicted for an offence other than that on which he 
was committed for trial. But this matter was set at rest by s. 1 of the Criminal Law 
Amendment Act, 1867, which provided that a bill of indictment may contain such 
count or counts as may be founded (in the opinion of the court in or before which 
the same bill of indictment may be preferred) upon the facts or evidence disclosed 
in any examination or depositions taken before a justice of the peace. 

The practice of the courts in England has been and is based on the principle 
that an indictment may contain any offence which is disclosed by the depositions. 
Provisions similar to the Criminal Amendment Act, 1867, are now contained in the 
Administration of Justice (Miscellaneous Provisions) Act, 1933, s. 2 (2), proviso 
(i). Not only has this been the practice of the courts in England and is so today, but 
in the experience of members of this court a similar discretion has always been 
exercised in the same manner by the Attorneys General in those territories in Af-
rica and in the Caribbean where the British system of justice is administered and 
when indictments are preferred by Attorneys General. 

If we had to seek authority for the interpretation of this section in Cap. 11 it-
self, we would not look to the section to which counsel for the appellant has re-
ferred us, but to s. 16, which provides: 

“Subject to the provisions of this Ordinance and of any other statute for 
the time being in force, the practice and procedure of the court shall be, as 
nearly as possible, the same as the practice and procedure for the time being in 
force in criminal causes and matters in the High Court of Justice and the 
courts of assize created by commission of oyer and terminer and of gaol de-
livery in England.” 

We consider that the ruling of the trial judge and the decision of DATE, J., in 
the case of R. v. Manning (1959), 2 W.I.R. 111, 1959 L.R.B.G. 272, are correct. 

Counsel, by leave, has addressed us as to sentence, but we are unable to say 
that the sentence imposed is excessive. One of the considerations which make us 
unwilling to disturb the sentence is the fact that although in an earlier statement the 
appellant had admitted that Mr. Nedd has only received $900, at the trial he sought 
to convince the jury that Mr. Nedd had received $1,900. That is to say, that Mr. 
Nedd had received the $1,000 in respect of which the appellant was convicted. 

The appeal against both conviction and sentence is dismissed. 
Appeal dismissed. 
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[Supreme Court (Fraser, J.) March 17, 23, May 12, September 20, 1960] 

Husband and wife—Division of property—Unequal contributions to acquisition of 
property—Whether parents’ duty to support unemancipated children is a legal one—User 
of furniture by children—Whether an interest in property—Parents entitled to equal shares 
subject to such user—Married Persons (Property) Ordinance, Cap. 169, s. 15. 

Where the exact proportions in which a husband and a wife contributed to the acquisi-
tion of property was doubtful, the court, on the principle that equality is equity, declared 
that the property was held by them in equal shares. 

Part of the property in dispute consisted of furniture being used by the children of the 
marriage who were living with their father, he having been previously deserted by his wife. 

Held: (i) the duty of parents to maintain and support their children until the latter reach 
that age when they can by their own efforts support themselves is a natural obligation and 
not a legal one; statutory duties of maintenance have, however, been created in certain spe-
cific circumstances; 

(ii) the user by the children was an imperfect interest in the property created by the par-
ties and the latter’s entitlement to the furniture in equal shares was subject to such user; 

(iii) the user was assessed as one-third of the value of the furniture, the remaining two-
thirds being divided equally between the parents. 

Order accordingly. 
[Editorial Note: See also Munia v. Hariprashad at page 338 herein.]  

E. W. Adams for the defendant. 
FRASER, J.: This is an application made by Elsie Gouveia under the provi-

sions of s. 15 of the Married Persons (Property) Ordinance. Cap. 169, for an order 
of the court with respect to the title and or possession of property as between her-
self and her former husband, Alvin Roy Gouveia. 

The parties were married on the 15th April, 1939. Their marriage was dis-
solved by a decree nisi on the 15th February, 1960. The wife brought this sum-
mons on the 5th September, 1958. 

There are six children of the marriage, the eldest of whom is now 21 years old 
and the youngest 13 years. All of them live with their father at 53 Bent Street, 
Wortmanville. The decree nisi was granted to the husband, Alvin Roy Gouveia, on 
the ground of malicious desertion by his wife, the applicant. The desertion is al-
leged to have occurred on the 19th November, 1957, slightly more than 18 years 
after the marriage. 

This application is not free from difficulty because the applicant alleges an 
agreement with her husband to acquire the items of property in dispute in equal 
shares. The husband, on the other hand, denies any such agreement and alleges 
that all the property was purchased with his money. It is sometimes difficult to 
find exactly where the truth lies when husband and wife are caught in the misfor-
tune of a broken marriage; when feelings against each other are high and bitter-
ness, akin to hatred, characterises their attitude to each other. It is, I think, easier to 
find the truth where the litigants are not victims of such emotional involvement 
and where the element of bitterness has less cause to be pronounced. 

The husband is a tailor and has worked as such since the marriage. In the early 
days, he worked on his own but from 1942 to the present time he has been em-
ployed as a tailor by the Government of British Guiana 
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at the Georgetown Hospital. The wife was originally a seamstress from which oc-
cupation she earned money for the purpose of assisting in the household. She con-
tinued this occupation until 1952 when she became qualified as a beautician. She 
gave up her work as a seamstress and worked whole time as a beautician because, 
she says, her income was enhanced by that occupation. I believe that to be the 
case. Her husband actually swore that he believed she earned approximately 
$150—$200 per month from that business. Both of these people worked and con-
tributed to the acquisition of this property. I do not find that the contributions were 
equal as suggested by the wife, nor do 1 believe the husband that his wife made no 
contribution at all. It is enough for me to say, with regard to the evidence given by 
both of them, that the wife appeared a more truthful person than the husband, who, 
possibly because of the circumstances of the separation, was often evasive in an-
swering and occasionally untruthful. 

What are the principles upon which a court should act in resolving an issue of 
this kind? Lord Justice ROMER in the case of Rimmer v. Rimmer, [1952] 2 All E.R. 
863, said this at page 870: 

“It seems to me that the only general principles which emerge from our deci-
sion are, first, that cases between husband and wife ought not to be governed 
by the same strict considerations, both at law and in equity, as are commonly 
applied to the ascertainment of the respective rights of strangers when each of 
them contributes to the purchase price of property; and, secondly, that the old-
established doctrine that equity leans towards equality is peculiarly applicable 
to disputes of the character of that before us where the facts as a whole permit 
of its application”. 

Having heard both parties and their witnesses, I find on the evidence that 
when the marriage took place in 1939, the couple had meagre resources and even 
from that early time they pledged themselves to cooperate jointly in the establish-
ment of a matrimonial home—an attitude which is invariably to be found in the 
beginnings of most marriages. The matrimonial bed was acquired by their joint 
effort and, so too, I find, all the furniture which, from time to time, as their circum-
stances improved, they were able to acquire. In addition to the furniture, the frame 
of a dwelling-house was purchased with money contributed jointly by the husband 
and wife. Even though the final payment for some of the property now in dispute 
may have been in equal proportions, nevertheless, I do not find that there was any 
agreement that the shares or the interests in the property should be half and half. 
Indeed, it would be difficult to find an agreement akin to contract made by young 
people beginning the uneven road of marriage in which legal obligations and du-
ties and rights are contemplated such as may ultimately be enforced in a court of 
law. Any understandings or agreements which people in this condition usually 
make are to my mind merely pledges of their hopes for the future and their earnest 
desire to provide the necessary comfort for themselves and for their children. 

It is unfortunate when the marriage breaks down; when these early hopes and 
ambitions are forgotten and impulse drives either one or the other into making 
specific claims based upon specific agreements. Not the least unfortunate aspect of 
this particular case is that the parties 
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have six children partly for whose benefit, I cannot help but feeling, the efforts to 
acquire this property had been made, and for whose comfort, in addition to their 
own, the parties had intended to provide. 

In the light of these findings, therefore, I must declare that the parties have an 
equal share of the property following the principle stated by Lord Justice DENNING 
in Rimmer v. Rimmer, [1952] 2 All E.R. 863. At page 868 DENNING, L.J., said this: 

“In cases when it is clear that the beneficial interest in the matrimonial home 
or in the furniture belongs to one or other absolutely, or it is clear that they in-
tended to hold it in definite shares, the court will give effect to their intention 
(see In Re Rogers Question) but when it is not clear to whom the beneficial in-
terest belongs or in what proportions, then, in this matter, as in others, equality 
is equity.” 

This principle was again repeated in the case of Fibrance v. Fibrance, [1957] 
1 All E.R. 357. In that case, DENNING, L.J., said at page 359: 

“If it is clear that the property when it was acquired, was intended to belong to 
one or other absolutely, as in the case of investments, or that they intended to 
hold it in definite shares, as sometimes happens when they run a business, 
then effect must be given to their intention; and in that case the title so ascer-
tained is not to be altered by subsequent events unless there has been an 
agreement to vary it. In many cases, however, the intention of the parties is 
not clear, for the simple reason that they never formed an intention: so the 
court has to attribute an intention to them. This is particularly the case with 
the family assets, by which I mean the things intended to be a continuing pro-
vision for them during their joint lives, such as the matrimonial home and the 
furniture in it. When these are acquired by their joint efforts during the mar-
riage, the parties do not give a thought to future separation. They do not con-
template divorce. They contemplate living in the house and using the furniture 
together for the rest of their lives. They buy the house and furniture out of 
their available resources without worrying too much as to whom it belongs. 
The reason is plain. So long as they are living together, it does not matter 
which of them does the saving and which does the paying, or which of them 
goes out to work or which looks after the home, so long as the things they buy 
are used for their joint benefit.” 

ROXBURG, J., applied that principle in the case of McDonald v. McDonald, 
[1957] 2 All E.R. 690. Following that line of authority, I hold that the property is 
held by the plaintiff and the defendant in equal shares. 

There are, however, certain unique features about this case which I think 
ought to be considered in making an order ultimately in this matter. By agreement 
of the parties the total value of the property involved is $3,368 of which one 
item—a wooden building—bears the value of $2,750. That building is situated on 
lease land on E½ of lot 29, D’Urban Street, Georgetown. It was for some time the 
matrimonial home, but subsequently to the separation the husband and the children 
removed to 53, Bent Street, Wortmanville. The husband then let the house and re- 
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ceives therefrom the rent of $30:—per month. As I have said, all of the children 
reside with the husband and the furniture in dispute is in his possession and is be-
ing used by himself and the six children of the marriage. The questions, therefore, 
to be determined are firstly, whether the house and lease should be sold in order to 
achieve the division of interest; secondly, whether only the income from the prop-
erty, subject to the payment of recurrent out-goings, should be divided; and thirdly, 
whether the circumstances of the children should be considered in the final order 
for division. 

It cannot be doubted, I think, that when the frame of this building was ac-
quired by the parties they had hoped to erect a building to be used as their matri-
monial home and in which they intended to rear their family. It is clear from the 
evidence that a great deal of effort was made both by the wife and by the husband. 
I was impressed with the energy, the industry and the hope which was manifested. 
It is, I think, sad enough that the marriage has been dissolved, but it must be a mat-
ter of great regret to the parties that their children will not be able to enjoy with 
them the benefit of the sacrifices which they had made. 

A wooden building such as this is will deteriorate over the years and neces-
sary repairs and reconditioning will have to be undertaken. Therefore an order 
merely to share the income could result in difficulty when the time comes for re-
pairs and reconditioning, I must therefore order that the building and the lease be 
sold and that the proceeds therefrom, subject to the payment of any debts, charges, 
fees, rates and taxes etc., be divided in equal shares between the parties. 

The value of the furniture is agreed between the parties at $1,618:— As I have 
said, I am satisfied that the items involved were acquired from time to time by 
these parties as their income improved and as their family grew. 

The cases dealing with applications of this kind are helpful as to the interests 
which the court should find are held by the husband and wife. There has not been 
clear authority on the position regarding user of the property by children of the 
parties. It may well be that the courts have taken the view that property of the hus-
band and wife is capable of division as between them and ought not to involve the 
use of the property by the children of the marriage. If that is firmly the position, 
then this court should order the furniture to be sold and likewise be divided in 
equal proportions between the husband and wife. I do not, however, feel that eq-
uity demands that that be done. 

I believe that the parties, while not over-looking their own needs, had the wel-
fare of their family at heart when these articles were obtained and I am of the view 
that the misfortune of a broken marriage ought not to deprive the children of all the 
benefit which had been originally intended by the parties. I am aware that this 
view is not free from difficulty and that I should tread timorously upon uncharted 
ground; nevertheless section 15 enjoins me to make such order as I think fit and 
for that reason I venture to consider, in making an order with respect to the fur-
niture, the interests of the parents vis-a-vis the user by their children. 

The duty of parents to maintain and support their children until the latter reach 
that age when they can by their own efforts support 
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themselves is a natural obligation and not a legal one. As COCKBURN, C.J., said in 
Baseley v. Forder (1868), L.R. 3 Q.B. 559: 

“there is no legal obligation on the part of the father to maintain his child, 
unless indeed the neglect to do so should bring the case within the criminal 
law. Civilly, there is no such obligation.” 

By ordinance, however, statutory duties of maintenance have been created in 
certain specific circumstances. It seems to me that the statutory provisions pre-
sume the existence of this natural obligation, and are intended to protect the wel-
fare of the child (or to punish the parent) where the parent fails to fulfil this natural 
obligation. There is implicit in this obligation the duty to provide adequate food, 
clothing, medical aid and lodging which must, of course, involve furniture and 
household equipment. Until a child becomes emancipated the parent’s obligation 
continues. The child, as such, acquires no interest or right to any personal property 
which the parent may apply in carrying out the duty to maintain and support; but 
where, as in this case, the two parents have jointly applied personal property partly 
in fulfilment of this natural obligation, I am prepared to hold that neither of them 
can, by unilateral action, defeat the purpose of the original joint obligation in so far 
as it extended to the children. 

Parents may agree between themselves to a division of any personal property 
so applied or may jointly consent to a division of such property by the court. 
Where the court is required to effect a division by consent of the parties and no 
specific request is made for the preservation of the joint obligation, in cases where 
it does exist, the court would be entitled to consider only the individual interests or 
shares of the parents because, by implication, the parties must be deemed to have 
terminated the joint obligation consensually. In cases like this, however, where 
there is no consent to a division, I think the court ought to preserve the joint obli-
gation, as far as possible, while unemancipated children still enjoy the benefit of 
the property. 

It is admitted that the six children of the marriage now reside with the father. 
They use the furniture which he has in his home, some of which forms the subject 
matter of this application. I feel, therefore, that it will not be right to order a sale of 
that furniture and I decline to do so. I think it would be desirable for the children to 
continue using it. To the extent that they use it, both parties ought to contribute to 
that purpose. This user by the children is an imperfect interest in the property cre-
ated by the parties. It is not enforceable by the children but will be protected unless 
the parties expressly or impliedly desire otherwise. 

I would assess this user as being equivalent to one-third of the value of the 
property and would wish that preserved for the benefit of the children. The remain-
ing two-thirds value will therefore be distributable between the husband and wife. 
I assess the interest of the applicant, therefore, in the furniture as diminished by the 
user of her children at $539.34. This assessment is not intended to vary my finding 
that the applicant and the husband are entitled to the furniture in equal shares, but 
rather, it is an acknowledgement of their proportionate interest subject to the user 
which their children are entitled to enjoy. I direct 
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that the defendant pay to the plaintiff the sum of $539.34 for her interest in the 
furniture. This the defendant can do from his half proceeds of the sale of the build-
ing and lease, if he so wishes. Liberty to both parties to apply. I order that both 
parties bear their own costs. 

Order accordingly. 

Solicitor: C. M. L. John (for the plaintiff). 
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[In the Full Court, on appeal from the magistrate’s court for the East Demerara 
Judicial District (Luckhoo, C.J. (ag.), and Gordon, J.) September 9, 23, 1960]. 

Criminal law—Evidence—Evidence of complaint properly admitted on charge of in-
decent assault—Appellant convicted of common assault only—Appeal—Whether magis-
trate should specifically state that he excluded complaint from consideration of case of 
common assault. 

At the trial of the appellant on a charge of indecent assault evidence was properly ad-
mitted of a complaint made by the virtual complainant to a third party that the appellant and 
another man had indecently assaulted her. The magistrate rejected the evidence of indecent 
assault and convicted the appellant and the other man of common assault only, but in his 
memorandum of reasons for decision he did not specifically state that he had excluded the 
complaint from his consideration of the case of common assault. On appeal it was con-
tended for the appellant that it would be unsafe to sustain the conviction since the evidence 
was inadmissible in respect of the offence of common assault and there could be no cer-
tainty that it was excluded by the magistrate. 

Held: (i) the court must presume, in the absence of some indication to the contrary on 
the record, that the magistrate appreciated the purpose for which the evidence was tendered 
and that, accordingly, he also appreciated that it was not admissible for any purpose in con-
sidering the question of common assault; 

(ii) it was not necessary, therefore, for the magistrate specifically to state that in arriv-
ing at his decision he excluded the evidence of the complaint from his consideration of the 
case of common assault. 

Boodhan Singh v. Chin, 1944 L.R.B.G. 166, and Lam v. Slater, 1944 L.R.B.G. 168, 
distinguished. 

Appeal dismissed.  
J. O. F. Haynes, Q.C., for the appellant.  
D. A. Singh, Crown Counsel, for the respondent. 

Judgment of the Court: The appellant and one Robertson were jointly 
charged with indecent assault on one Lynette de Cruiz, contrary to s. 24 of the 
Summary Jurisdiction (Offences) Ordinance, Cap. 14. 

During the course of the case for the prosecution evidence was given of a 
complaint made by the virtual complainant to one Mary Ragobeer that the appel-
lant and Robertson had indecently assaulted her. It is common ground that this 
evidence was admissible on the charge of indecent assault. The magistrate did not 
believe the evidence of the complainant that she had been indecently assaulted but 
found that the appellant and Robertson were guilty of the offence of common as-
sault on de Cruiz. In his memorandum of reasons for decision the magistrate re-
ferred to the evidence in this way: 
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“Lynette De Cruiz testified that on the night in question she saw both de-
fendants-appellants in the hall of a neighbours apartment. Number 2 made cer-
tain overtures to her which she refused. She then went to her room and later 
both defendants-appellants entered. Number 1 held her at the throat and mouth 
while No. 2 put his fingers in her vagina. She ran to her landlady’s room and 
remained there for some time. 

Mary Ragobeer the landlady did not see any assault but alleged that Lyn-
ette De Cruiz had complained to her of being choked and ‘raselled’. At the po-
lice station De Cruiz made no report at first of being indecently assaulted. 

I examined carefully the evidence of all witnesses, and of the defendants-
appellants. I was satisfied that both defendants-appellants had gone to De 
Cruiz’s room and had assaulted her. I was not convinced of the allegation of 
indecency in the assault. There was no corroboration of it, and De Cruiz’s 
complaint to Sergeant Simon concerned a common assault.” 

Robertson has not appealed against his conviction. 

The sole point argued by counsel for the appellant is that the magistrate hav-
ing omitted to mention in his memorandum of reasons for decision that he had 
excluded from his consideration the evidence of the virtual complainant’s com-
plaint to Ragobeer, one cannot be certain that he did exclude it, such evidence be-
ing inadmissible in respect of the offence of common assault. Counsel contends 
that it would therefore be unsafe to sustain the conviction. 

Counsel for the appellant and for the respondent have stated that they have 
been unable to find any reported case in which it has been held that in a similar 
case it is necessary for the magistrate specifically to state that he has warned him-
self that he has excluded from his consideration evidence of a complaint when 
dealing with the question whether a defendant is guilty of a lesser offence of 
common assault. We have ourselves been unable to find any reported authority. 

Where at the hearing of a complaint or charge inadmissible evidence which is 
prejudicial to the defendant is given and is recorded, the magistrate should, if he 
convicts the defendant, state either in his notes or in his memorandum, that he has 
not taken the inadmissible evidence into consideration. If he fails to do so the con-
viction may be set aside. In the case of Boodhan Singh v. Chin, 1944 L.R.B.G. 
166, the officer of police who conducted the prosecution made, in the course of his 
address to the magistrate, a statement to the effect that the defendant had prior to 
the date of the offence charged committed a similar offence. The magistrate made 
a note of that statement but he did not state either in his notes or in his memoran-
dum of reasons for decision that in arriving at his decision to convict the defendant 
he did not take the officer’s statement into consideration. It was held by the Full 
Court that the statement was highly prejudicial and was inadmissible on the charge 
and that in the absence of a clear note or statement by the magistrate that he had 
not taken it into consideration in convicting the defendant the court could not con-
clude that he did not allow it to affect his consideration of the matter. The convic-
tion was therefore quashed. 
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In Lam v. Slater, 1944 L.R.B.G. 168, at the hearing of a charge evidence was 
led by the prosecution which tended to show that the defendant had previously 
committed a similar offence. The defendant was convicted and on appeal the Full 
Court held that in the absence of some indication by the magistrate that he had 
specifically excluded the inadmissible evidence from his consideration the court 
could not be sure that he had done so and the conviction could not therefore stand. 

When the offending statement was made and recorded by the magistrate in the 
one case and the offending evidence admitted and recorded by the magistrate in 
the other without a note being made in either to the effect that the statement and 
evidence respectively were inadmissible, it is to be presumed that at that stage in 
the proceedings the magistrate wrongly considered the statement and the evidence 
respectively to be admissible. At no stage thereafter did the magistrate indicate that 
he had discovered the error into which he had fallen. 

In the present case the evidence of the complaint was admissible on the charge 
being heard. The court must presume, in the absence of some indication on the 
record to the contrary, that the magistrate appreciated the purpose for which the 
evidence was tendered. That being so, it is also to be presumed, in the absence of 
some indication on the record to the contrary, that the magistrate appreciated that 
such evidence was not admissible for any purpose in considering the question of 
common assault. It was not necessary, therefore, for the magistrate specifically to 
state that in arriving at his decision he excluded that evidence from his considera-
tion. 

The sole ground of appeal argued therefore fails. Counsel for the appellant at 
the hearing of the appeal abandoned the other grounds of appeal. 

The appeal is dismissed and the conviction and sentence are affirmed with 
costs to the respondent. 

Appeal dismissed. 
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[Supreme Court (Fraser, J.) September 23, 28, 1960]. 

Malicious prosecution—Prosecution terminated by a nolle prosequi—Whether pro-
ceedings terminated in plaintiff’s favour within contemplation of law relating to malicious 
prosecution. 

The plaintiff was prosecuted by the defendant for the offence of attempting to dis-
charge a loaded firearm with intent to murder. After the depositions were submitted to him 
by the examining magistrate and without any indictment having been filed, the Attorney-
General entered a nolle prosequi. Upon being subsequently sued for malicious prosecution 
the defendant objected at the trial that a nolle prosequi does not effect a termination of the 
proceedings in favour of the plaintiff within the contemplation of the law relating to mali-
cious prosecution. 

Held: the entry of a nolle prosequi by the Attorney-General at any stage of the pro-
ceedings is a sufficient termination of the proceedings for the purpose of grounding an ac-
tion for malicious prosecution. 

Preliminary objection overruled. 

[Editorial Note: Compare Barnwell v. Williams, 1891 L.R.B.G. 150]. 

Sugrim Singh for the plaintiff. 

J. O. F. Haynes, Q.C., and Dr. F. W. H. Ramsahoye for the defendant. 
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FRASER, Ag. J.: This is an action for damages for malicious prosecution. The 
plaintiff claims from the defendant the sum of $5,000 as damages on the allegation 
that the defendant wrongfully and maliciously without reasonable and probable 
cause prosecuted the plaintiff on or about June 21, 1956, at the Vigilance Magis-
trate’s Court, East Coast, Demerara, for the offence of attempting to discharge a 
loaded firearm with intent to murder. 

The foundation of an action for malicious prosecution lies in an abuse of the 
process of the court by wrongfully setting the law in motion on a criminal charge. 
To be actionable as a tort the process must have been without reasonable and 
probable cause and must have been instituted or carried on maliciously. The plain-
tiff must have been damaged except where the charge endangers his fame or per-
son in which case damage is implied. To succeed in an action of this nature, the 
plaintiff must prove the following: 

(1) the prosecution of a criminal charge against the plaintiff by the de-
fendant before a tribunal into whose proceedings the civil courts are compe-
tent to inquire; 

(2) that the proceedings complained of terminated in his favour. if from 
their nature they were capable of so terminating; 

(3) that the defendant instituted or carried on such proceedings mali-
ciously; 

(4) that there was an absence of reasonable and probable cause for such 
proceedings; and 

(5) that the plaintiff has suffered damage. 

In this action the allegation that the prosecution terminated in favour of the 
plaintiff is pleaded at paragraphs 7 and 8 of the statement of claim as follows: 

“7. The Hon. the Attorney-General having studied the said copies of the 
depositions and other documents or things connected with the cause which 
were submitted to him as last hereinbefore stated duly informed the said mag-
istrate that the Crown did not intend that the proceedings instituted against the 
plaintiff should continue. 

8. On or about February 18, 1957, the defendant duly received from the 
said magistrate a notification of nolle prosequi.’’ 

A preliminary objection was taken by counsel for the defendant when this ac-
tion was called for hearing on the ground that an important ingredient in the cause 
of action was omitted and therefore the statement of claim disclosed no reasonable 
cause of action. The objection was taken under the provisions of r. 32 of O. 17 of 
the Rules of the Supreme Court, 1955. It was submitted that the statement of claim 
should be struck out and that the action should be dismissed. It was contended that 
there was no allegation that the proceedings, with respect to which the action is 
brought, were terminated in favour of the plaintiff. Counsel for the defendant sub-
mitted that a nolle prosequi does not affect a ter- 
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mination of the proceedings in favour of the plaintiff within the contemplation of 
the law relating to malicious prosecutions. 

In a persuasive argument counsel dealt with many authorities on the question 
of the effect of a nolle prosequi on other proceedings. He referred also to opinions 
expressed in text-books and conceded that some of the cases and all of the text-
book opinions were against his proposition. He urged, however, that the principle 
laid down in the case of Goddard v. Smith (1704), 6 Mod. Rep. 56, had not been 
dissented from in any English court and was still the law and should be followed. 
One of the marginal notes of that case reads as follows: 

“A declaration for maliciously indicting the plaintiff for barratry without 
a probable cause, stating, that he was in due manner thereupon discharged, is 
not maintained by evidence that he was discharged by means of a nolle prose-
qui entered by the Attorney-General; but if he had pleaded not guilty, and the 
Attorney-General had confessed the plea, that would have maintained the dec-
laration.” 

In the course of the argument reference was made to the case of Gilchrist v. 
Gardiner (1891), 12 N.S. W.L.R. 184, in which a contrary view was held. That 
was, it seems, an action for malicious prosecution. In giving judgment the Chief 
Justice said this about the entry of nolle prosequi: 

“What is the effect of such an entry? Is it a termination of the proceedings 
in the plaintiff’s favour? I think it is. It seems to me, therefore, that a nolle 
prosequi entered by the Attorney-General in a criminal case has the same ef-
fect as the entry of a nolle prosequi by the plaintiff in a civil suit. It puts an 
end to that particular matter. A plaintiff may before judgment enter a nolle 
prosequi and put an end to the action, but he may afterwards commence de 
novo upon the same cause of action. So the entry of a nolle prosequi by the 
Attorney-General puts an end to that prosecution, though he may afterwards 
cause a fresh prosecution to be commenced.” 

A report of that case was not available; but reference is made to it in an article 
on “Nolle Prosequi” in the Law Times of August 28, 1952 (Vol. 214, p. 108). The 
name of the author of that article is not stated. 

It is, perhaps, correct to say that no authoritative pronouncement on this point 
has been made in any court in the United Kingdom since Goddard v. Smith (1704), 
6 Mod. Rep. 56, although there is a wealth of comment expressed by text-book 
writers and also in 25 HALSBURY’S LAWS, 3rd Edn., where at p. 355, paragraph 
694, it is stated as follows: 

“It was at one time held that the entry by the Attorney-General of a nolle 
prosequi to an indictment would not be a sufficient termination of the pro-
ceedings in favour of the accused to enable him to bring an action (Goddard v. 
Smith); but the current of modern authority seems opposed to this (c). A nolle 
prosequi is not a decision on the merits (Goddard v. Smith; R. v. Ridpath 
(1713), 10 Mod. Rep. 152) but puts an end at least to the particular prosecu-
tion before the court (R. v. Allen (1862), 1 B. & S. 850; R. v. Mitchell (1848), 
3 Cox C.C. 93). 
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The note provided for (c) in the above quoted paragraph reads thus: 
“(c) There is no English authority on the point; but in the Supreme Court 

of New South Wales it has been held that a nolle prosequi by the Attorney-
General, or a refusal to continue a prosecution actually commenced is a suffi-
cient termination for the purposes abovementioned (Gilchrist v. Gardiner 
(1891). 12 N.S.W.L.R. 184). See also Reed v. Hales (1872), 11 N.S. W.S.C 
317, where the prosecution was withdrawn on the suggestion of the judge.” 

A more positive opinion is expressed in SALMOND OX TORTS (12th Edn.), p. 
697. The author says this: 

“If the prosecution has actually determined in any manner in favour of the 
plaintiff it matters nothing in what way this has taken place. There need not 
have been any acquittal on the merits. What the plaintiff requires for his action 
is not a judicial determination of his innocence but merely the absence of any 
judicial determination of his guilt. Thus it is enough if the prosecution has 
been discontinued, or if the accused has been acquitted by reason of some 
formal defect in the indictment or if a conviction has been quashed even if for 
some technical defect in the proceedings.” 

In support of the statement that it is enough if the prosecution has been dis-
continued, the author cites the case of Watkins v. Lee (1839), 5 M. & W. 270. That 
case is very briefly reported. It was a case for malicious arrest. Lord ABINGER, 
C.J., in giving judgment said this: 

“As the action cannot be maintained until the former suit is terminated, 
the discontinuance is a material allegation, which the defendant should have 
denied; not having done so he admits the discontinuance.” 

I think Lord ABINGER’S judgment is ground for saying that where a discon-
tinuance is pleaded and not denied the defendant must be taken to have admitted it. 
Is that the same as saying that a discontinuance is necessarily a termination of the 
proceedings in favour of a plaintiff? 

The allegation in the statement of claim in this case is that the Attorney-
General informed the magistrate that the Crown did not intend that the proceedings 
should continue and that the defendant (plaintiff was intended) duly received from 
the magistrate a notification of nolle prosequi. This allegation is admitted in para-
graph 1 of the defence. Does this admission mean that the defendant must be 
deemed thereby to have admitted that the proceedings terminated in favour of the 
plaintiff? I think not. In my view the defendant has admitted the facts pleaded by 
the plaintiff. 

It is, I think, clear that the plaintiff’s pleading implies that the proceedings 
were terminated in his favour and an amendment to plead specifically does not, 
therefore, seem necessary. Even though a discontinuance is pleaded and admitted 
there is, in this case, no admission that the discontinuance resulted in a termination 
of the proceedings in favour of the plaintiff. 

The question to be answered is whether a nolle prosequi entered by the Attor-
ney-General at any stage can be construed as a termination of the proceedings in 
favour of a plaintiff within the meaning of the law 
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relating to malicious prosecution. I am reluctant to accept the references I have 
seen to the case of Gilchrist v. Gardiner (1891), 12 N.S.W.L.R. 184, as authority 
for the proposition that a nolle prosequi is effective to terminate the proceedings in 
a plaintiff’s favour as to give him the right to bring an action for malicious prose-
cution. I have not seen the report of this case. I have not been able to follow the 
ratio decidendi of the decision given by the Chief Justice. There is, however, a 
short passage in the article already referred to which is worth examining. That pas-
sage reads as follows: 

“In holding that this case was a sufficient allegation that the proceedings 
had terminated in the plaintiff’s favour, so as to enable him to bring the action, 
the Chief Justice considered what was the effect of the entry of a nolle prose-
qui upon the prosecution and he referred to the English cases of R. v. Mitchell 
(1848), 3 Cox C.C. 93, and R. v. Allen (1862), 1 B. & S. 850.” 

It does not appear from the author’s account whether the case of Goddard v. Smith 
was referred to; but the cases of Mitchell and Allen are interesting in pursuing an 
enquiry on the effect of a nolle prosequi on a criminal cause. In Mitchell’s case the 
point determined was whether the Attorney-General, having entered a nolle prose-
qui on an indictment, had the right to file an ex officio information for the same 
offence; and whether, in prosecutions for crimes, the pendency of an indictment or 
information is not a good enough plea to an information subsequently filed against 
the same party for the same offence. In that case the court held that the Attorney-
General had the right to file such an ex officio information and that the pendency 
of an indictment or information was not a good plea to an information subse-
quently filed. 

In Allen’s case the points determined were, firstly, whether the Attorney-
General had the power to enter a nolle prosequi without calling the prosecutor 
before him and hearing the parties; and secondly, assuming that the Attorney-
General has the power, the nolle prosequi is only a temporary stay of proceedings 
and whether it was competent for the court to order the prosecution to proceed. It 
was held, in deciding both points, that the Attorney-General had the power and the 
court could not interfere with the exercise of that power. Of the four judges sitting, 
only one, CROMPTON, J., expressed the view that a nolle prosequi puts an end to 
the prosecution. BLACKBURN, J., declined to express an opinion whether after a 
nolle prosequi has been entered, the prosecutor can proceed with a fresh indict-
ment. COCKBURN, C.J., and MELLOR, J., said nothing on that point. There is no 
doubt, however, that in British Guiana an entry of a nolle prosequi by the Attor-
ney-General does not operate as a bar to any subsequent proceedings against an 
accused person on the same facts—see s. 114 (1) of the Criminal Law (Procedure) 
Ordinance, Cap. 11. 

I have not found the cases of Mitchell and Allen particularly helpful on the 
point to be determined in this case. I think it is therefore necessary to examine the 
case of Goddard v. Smith to see whether the principle laid down in that case sup-
ports the proposition urged by counsel for the defendant. 

It must be admitted at once that the marginal note quoted substantially sup-
ports the proposition which is being urged in this case. It is also correct to say that 
the references to this case by modern text-book writers 
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presume the accuracy of the marginal note as a statement of the ratio decidendi in 
Goddard v. Smith. I think, however, upon close scrutiny of the report as a whole, 
that the broad statement contained in the marginal note is not justified. The case 
could, with equal propriety, be referred to as “Goddard v. Smith and Preston.’’ It 
was an action for damages for conspiracy. The plaintiff Goddard sued Richard 
Smith and Christopher Preston for £20 damages for conspiring falsely and mali-
ciously to cause the said Richard Smith to be indicted as a barrator and public dis-
turber of the peace. It was an action for conspiracy and not an action for malicious 
prosecution. It should therefore be examined in that light. 

The plaintiff’s declaration is set out in full at 6 Mod. Rep. 373. The marginal 
note reads thus: 

“Declaration in case on conspiracy for a false and malicious indictment of 
barratry, whereof he was acquitted.” 

The report of the judgments of the court appears ibid., at p. 374. The marginal note 
on that report has been mentioned already. The report of the judgments can, with 
benefit, be set out in full: 

“Goddard v. Smith 

Case for maliciously indicting of barratry without probable cause setting 
forth, that he was debito modo inde exonerat. 

At the trial, to prove the declaration the plaintiff produced a nolle ulterius 
prosequi by the Attorney-General. 

HOLT, C.J., doubting whether this evidence maintained the declaration, 
and strongly inclining that it did not. reserved it for the opinion of the court 
and he said, that the entering a nolle prosequi was only putting the defendant 
sine die, and so far from discharging him from the offence, that it did not dis-
charge any further prosecution upon that very indictment, but that, notwith-
standing, new process might be made out upon it; and sure it is hard to allow a 
man who gets off by a nolle prosequi to maintain an action for malicious 
prosecution. Indeed if he had pleaded not guilty, and the Attorney-General 
had confessed it, that would have done; but he who gets off upon a nolle 
prosequi does not at all get off on the merits of the cause; and to maintain a 
conspiracy, it is necessary to lay and prove an acquittal. So in an action for su-
ing for a great sum in order to hold to extravagant bail, the plaintiff must show 
what became of that cause in order to maintain his action; and so is my Lord 
HOBART. But this here is not so much as a nonsuit, for the indictment stands 
still in force, and the Attorney-General must make new process upon it when 
he pleases. But he remembered a cause about twenty years ago, in which 
WYNDHAM, J., directed for the plaintiff on the same point, and said, he 
thought it hard even at that time. 

Montague urged, that it is attornat. Dominae reginae ipsum &c. inde non 
vult ulterius prosequi so he would have the inde to go to the fact charged. 

But the whole court was of contrary opinion; for at most it can go but to 
that indictment, and cannot be pleaded to a new indict- 
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ment for the same offence, for a nolle prosequi at that rate would amount to a 
pardon. 

POWELL, J.: In all cases of conspiracy the inde acquietat goes to the fact 
charged, and not to the indictment, and if it goes to the indictment and the in-
dictment were vicious, conspiracy would lie, but that is not so; and colourable 
proof would destroy this action; and the plaintiff by procuring this nolle 
prosequi bars the defendant from giving such proof; and this action cannot be 
maintained but upon an acquittal, of the fact charged by verdict confession, 
&c.: but he doubted of the effect of a nolle prosequi upon an indictment 
whether it discharged the indictment or only put the defendant without day, 
and that notwithstanding the Attorney-General might issue new process upon 
it. 

HOLT, C.J., said, that he had known it thought very hard that the Attor-
ney-General should enter nolle prosequi upon indictments, and that it began 
first to be practised in the latter end of King Charles the Second’s reign, but 
that on informations it had been frequently done: and he ordered precedents to 
be searched if any were in Mr. Attorney Palmer or Nottingham’s time. 

HARCOURT, Master of the Office: There never has been any proceedings 
after a nolle prosequi. 

AND per omnes, In case of barratry, the defendant upon motion may have 
a rule to have articles delivered to him of the instances and the prosecutor 
shall not give evidence of any particular but what he has given articles of; and 
if the prosecutor give no articles he shall give no evidence. 

HOLT, C.J., at another day declared, that in all King Charles the First’s 
time, there is no precedent of a nolle prosequi on an indictment. 

GOULD, J., quoted a case in HARDRES, where it was entered on record on 
an information and held to be a discharge of it. 

The court, seemed all clear, that the action did not lie, but gave no rule.” 

It appears that the court decided firstly, that at most a nolle prosequi merely 
terminates the indictment and does not concede innocence of the fact charged; 
secondly, that a nolle prosequi was not the same as an acquittal; thirdly, that a 
nolle prosequi cannot be pleaded as a bar to a new indictment for the same offence 
for if that were so it would amount to a pardon; fourthly, per POWELL, J., that an 
action for conspiracy can only be maintained upon an acquittal of the fact charged 
by verdict, or confession; and fifthly, per HOLT, C.J., that a confession by the At-
torney-General to a plea of not guilty would have the effect of an acquittal. I do 
not think the ratio decidendi of Goddard v. Smith could fairly be extended beyond 
these five propositions. 

I cannot find anywhere in that report a pronouncement by the court of an au-
thoritative dictum in support of the proposition that a nolle prosequi is not a termi-
nation of proceedings in favour of a plaintiff as would give a plaintiff the right to 
bring an action for malicious prosecu- 
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tion. Actually, the court was dealing with a case of conspiracy to falsely and mali-
ciously indict and it would appear from the judgment of POWELL. J., that the court 
was holding that where an action for conspiracy was brought, it can only be main-
tained upon an acquittal of the fact charged by verdict or by confession, which I 
construe to mean that the Attorney-General could admit the innocence of an ac-
cused person after a plea of “Not Guilty” had been filed in the Crown Office in 
accordance with the old form of pleading to an indictment: see THE PRACTICE OF 
THE CROWN OFFICE by SHORT AND MELLOR, 2nd Edn., p. 101. 

Other sources must therefore be explored in order to ascertain the effect of a 
nolle prosequi on proceedings for malicious prosecution. Before doing so, how-
ever, reference ought to be made to BULLER’S comment on Goddard v. Smith. Sir 
FRANCIS BULLER, one of the Justices of His Majesty’s Court of Common Pleas, 
published, in 1817, a book entitled AN INTRODUCTION TO THE LAW RELATIVE TO 
TRIALS AT NISI PRIUS. BULLER says (7th Edn., Book I, p. 13A, paragraph 14): 

“He that gets off upon a non pros does not get off at all on the merits of 
the cause; and to maintain a conspiracy, it is necessary to lay and prove an ac-
quittal; and therefore a nolle prosequi will not maintain the declaration, (c) but 
if he plead not guilty, and the Attorney-General confess it, that will do—
Goddard v. Smith.” 

The note which BULLER inserts for the reference (c) is indubitably significant 
and immensely helpful. The note is as follows: 

“(c) But it is evidence of a malicious prosecution: 2 Vin. Abr. 256.” 

I think BULLER’S statement of the ratio of Goddard v. Smith (1704), 6 Mod. 
Rep. 56, is accurate. The source of his comment at (c) is given, as VINER’S 
ABRIDGEMENT. The Law Library does not have it. Be that as it may, however, his 
comment certainly supports the opinion that even though a nolle prosequi is in-
adequate to maintain an action for damages for conspiracy, nevertheless, it is evi-
dence of a malicious prosecution. It follows therefore that if it is evidence of a 
malicious prosecution it should be adequate, if pleaded in a statement of claim, to 
establish the allegation of a termination of proceedings in favour of a plaintiff. 
BULLER draws a nice distinction between an action for conspiracy and an action 
for malicious prosecution, supported as he is by Goddard v. Smith. Perhaps an 
appreciation of the underlying features of an action for malicious prosecution 
could point the way to resolving the question to be answered. 

The most helpful case on this aspect of the enquiry is Savile v. Roberts, 91 
E.R. 1147. It was an authority six years before Goddard v. Smith. The point in that 
case was whether an action lies for a malicious prosecution whereby the plaintiff 
was put to charges and expenses. HOLT, C.J., in holding that an action on the case 
lies for maliciously causing a person to be indicted for a riot of which he was ac-
quitted by verdict, said this: 

“In order whereunto, it is necessary to consider what are the true grounds 
and reasons of such actions as these; and it does appear, that there are three 
sorts of damages, any one of which is sufficient 
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to support this action. First, damage to his fame, if the matter whereof he be 
accused be scandalous. Secondly, to his person whereby he is imprisoned. 
Thirdly, to his property whereby he is put to charges and expenses.” 

And he went on to say as follows: 

“The first appears from the case of Barns v. Constantine, Cro. Jac. 32, 
where it was held that if an indictment for barratry be preferred, though the 
indictment be erroneous, or found ignoramus, yet an action for the party lies, 
because it contains matter of scandal.” 

With regard to the third head of damage, viz., to the plaintiff’s property, 
whereby he is put to charge and expenses, HOLT, C.J., continued: 

“Thirdly, that a man put to answer an indictment is put to charges is noto-
rious; and if so, it is an injury to his property; and if this injury be occasioned 
by a malicious prosecution, it is reason and justice he should have an action to 
repair him the injury: though of late days it has been questioned yet it has al-
ways been allowed formally.” 

The underlying feature of the first head of damages appears to be that the 
plaintiff as an accused person in a prosecution has been exposed to scandal and 
even though the indictment may be erroneous and therefore not proceeded with, 
nevertheless, the failure of the erroneous indictment was a ground for bringing 
such an action, the principle, I take it, being that the indictment had terminated in 
favour of the plaintiff. That must also have been the case where the grand jury 
found that there was no case made out on an indictment. Whichever of the two 
circumstances arose, however, the termination of the particular indictment seems 
to be the basis upon which an action would rest, because when Savile v. Roberts, 
91 E.R. 1147, was decided the practice of entering a nolle prosequi had already 
been established, and even though in Goddard v. Smith (1704), 6 Mod. Rep. 56, 
enquiry disclosed that in no case had any subsequent indictment been presented 
after a nolle prosequi, nevertheless, it had been long established that the Attorney-
General had the right to present a subsequent indictment after nolle prosequi. 

The termination of an indictment through error was not the same as a verdict 
of acquittal nor an establishment by a jury of the innocence of an accused person; 
nevertheless, it was adequate to found an action for malicious prosecution for the 
reason that the proceedings so far had terminated in favour of the plaintiff. There 
was no judicial determination of the guilt of the plaintiff. The fact that a subse-
quent indictment could have been brought did not appear to alter the position. 

Another helpful reference is the case of Jones v. Gwynn (1713), 10 Mod. Rep. 
214. In that case, the plaintiff declared that he had always maintained a good and 
honest character among his neighbours; that he got his livelihood by exercising 
legitimo modo the faculty of a badger of corn or grain; and that the defendant ma-
liciously caused him to be indicted for exercising the trade of a badger without 
licence. PARKER, C.J., in delivering judgment dealt with a number of points, 
among them being these two: 
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(1) that in the supporting of an action for malicious prosecution, it is not at all 
material whether the indictment was sufficient or insufficient; and 

(2) that the party’s being in danger or not in danger upon the indictment is not 
at all material. 

PARKER, C.J., said this: 
“For the imprisonment, the vexation, and the expense are the same upon a 

groundless and insufficient indictment as upon a good one; for quashing an 
indictment is not always in a man’s power; demurring is hazardous, and what 
a man in prudence would not do when he is sure of being cleared by a verdict; 
and if upon a demurrer there be any difficulty, it is equally expensive with an 
acquittal upon verdict. But it is the expense not the quantum of the expense 
which is material. And as the plaintiff is equally damnified by an insufficient 
as sufficient indictment so the malice of the defendant is not at all less because 
the matter was not indictable; . . . It is certainly not reasonable, that more fa-
vour should be showed to a bad indictment than to a good one. It ought to be 
considered, that a small slip vitiates an indictment; and if that shall protect a 
man from an action, a way is opened for the malicious to ruin the innocent; for 
how easily may a slip be made on purpose?” 

This was said with regard to the first point. Continuing his judgment, PARKER, 
C.J., said this with regard to the second point: 

“The fourth proposition was, that the danger of the party was not mate-
rial. It is not the danger, but the expense, which is the ground of damage. All 
the danger in this case, if the indictment had been good, would only have been 
incurring a fine; et antea ostensum the quantum of the damage is not material. 
When upon an indictment ignoramus is returned, or when the indictment is 
coram non judice, the party is in no danger at all, yet this action lies.” 

I construe those passages from the judgments of HOLT, C J., and of PARKER, 
C.J., to mean this: firstly, that a defective indictment can form the basis for an ac-
tion for malicious prosecution; secondly, that an indictment rejected by a grand 
jury, as well as an indictment with respect to which the court has no jurisdiction, 
can form the basis of such an action; thirdly, that the accused (plaintiff) need not 
be imperilled by having pleaded to the indictment and that the position would be 
the same whether he had entered a plea of not guilty or no plea at all. If those three 
propositions can fairly be inferred from the cases when I think the gravamen of the 
matter is that the particular proceedings were determined in favour of the plaintiff 
in that there was no adjudication on the plaintiff’s guilt, a secondary point arises, 
however, and it is whether a nolle prosequi is any different in effect from any of 
the circumstances of discontinuance mentioned in those cases. I should think not. 
Where the nolle prosequi is entered after indictment, the accused (plaintiff) is in 
no different position from that created by a discontinuance of an indictment for 
want of form or where the court has no jurisdiction. 

What is the effect of a nolle prosequi on an indictment? Surely, it is a termina-
tion of that particular indictment and puts an end to it. The Attorney-General’s 
right to bring subsequent proceedings against the plaintiff on the same facts does 
not diminish the effect of the termination 
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of that particular indictment and, therefore, I am of the opinion that a nolle prose-
qui entered to an indictment is a sufficient termination of the proceedings upon 
which to base an action for malicious prosecution. 

In this case the plaintiff was never indicted but the Attorney-General entered a 
nolle prosequi after the depositions had been submitted to him by the examining 
magistrate. The last point to be determined therefore is whether a nolle prosequi 
entered in those circumstances has the same effect as a nolle prosequi entered after 
the indictment. Subsection (1) of s. 114 of the Criminal Law (Procedure) Ordi-
nance, Cap. 11, reads as follows: 

“114 (1). At any time after the receipt of the documents aforesaid, and ei-
ther before or at the trial and at any time before verdict, the Attorney-General 
may enter nolle prosequi either by stating in court or by informing the court in 
writing that the Crown intends that the proceedings shall not continue, and 
thereupon, the accused person shall be at once discharged in respect of the 
charge for which nolle prosequi is entered, and if he has been committed to 
prison, shall be released, or if he is on bail, his recognisance shall be dis-
charged, but his discharge shall not operate as a bar to any subsequent pro-
ceedings against him on the same facts.” 

There is no distinction drawn between the entry of a nolle prosequi before in-
dictment or after indictment. Counsel for the defendant expressed the opinion that 
a nolle prosequi has the same effect whether entered before or after indictment. I 
have found no authority to the contrary. Upon a fair construction of the subsection, 
it would seem to me that the act of the Attorney-General in entering a nolle prose-
qui must have the same efficacy whether entered before indictment presented or 
after indictment presented. It is an unfettered right of the Attorney General, acting 
on behalf of the Crown, to enter a nolle prosequi and no enquiry can be made by a 
court as to his reasons for doing so or his choice of time. 

Can it possibly be the case that a plaintiff who can plead that a nolle prosequi 
was entered after he was indicted will be entitled to greater consideration than a 
plaintiff who can only plead that a nolle prosequi was entered before indictment? 
As a hypothesis it does not commend itself to common-sense for the reason that 
the act of entering a nolle prosequi is solely the right of the Attorney-General. It is 
a right which he can exercise at any time after receiving the depositions and before 
verdict by a jury. If an accused person can have no influence upon the exercise of 
that power or determine the time at which it is invoked, I cannot see that the effect 
of the act ought to differ in accordance with the time or the stage of the proceed-
ings at which it is entered. 

For these reasons I must hold that an entry of a nolle prosequi by the Attor-
ney-General at any stage of the proceedings is a sufficient termination of those 
proceedings for the purpose of grounding an action for malicious prosecution and I 
therefore overrule the submissions made by counsel for the defendant and direct 
that the action proceed. 

Preliminary objection overruled. 

Solicitors: O. M. Valz (for the plaintiff); S. M. A. Nasir (for the defendant). 
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[In the Full Court on appeal from the decision of a judge in chambers (Luckhoo, 
C.J. (ag.), Date and Gordon, JJ.) January 22, 29, February 26, March 18, 
1960]. 

Practice and procedure—Winding up petition settled—Valuation made pursuant to 
settlement—Application to court for confirmation of valuation—Whether judge functus 
officio on settlement. 

Arbitration—Agreement to value assets by inquiry—Costs of inquiry to be paid by 
parties—Whether agreement was for valuation or for arbitration—Whether dispute ex-
isted—Arbitrators never met but submitted separate letters showing different valuations—
Whether arbitrators in disagreement—Whether umpire could make his own valuation. 

On the 16th February, 1959, a winding up petition brought by the respondent, a con-
tributory of the appellant company, was discontinued upon certain terms of settlement 
which were made an order of the court. The terms of settlement provided for the respon-
dent’s shares to be purchased by the other shareholders at a price to be arrived at by arbitra-
tion, each party to appoint one valuer, and for the costs of the inquiry to ascertain the value 
of the shares to be paid by the parties in equal shares. The arbitrators never met and never 
proceeded to a judicial inquiry, but conveyed their valuations in separate letters of which 
one was unsigned. Their valuations being substantially different, the umpire appointed by 
them proceeded to make his own valuation which was later confirmed by a judge in cham-
bers upon a summons taken out by the respondent. 

On appeal, the appellants objected to the competence of the summons on the ground 
that the winding up petition was wholly determined on the 16th February, 1959, and to the 
competence of the umpire’s valuation on the ground that there was no disagreement be-
tween the arbitrators, while the respondent argued that the terms of settlement contemplated 
a valuation by valuers and not by arbitration. 

Held: (i) there is implied in every order of the court which is not final liberty to the 
parties to apply to the court for the working out of any details of any judgment of the court 
or any arrangement reached by the parties and recorded in the order. The terms of settle-
ment reached on the 16th February, 1959, were by their very nature not a final determina-
tion of the winding up proceedings; 

(ii) the mere use of the word “arbitration” in the terms of settlement did not 
show that an arbitration was intended. An arbitration involves a reference of actual matters 
in present controversy. An agreement intended to prevent differences from arising is not an 
arbitration agreement because it would not involve a judicial hearing and the decision of the 
“arbitrator” prevents but does not decide a dispute. An agreement for valuation is not an 
arbitration; 

(iii) but the references in the terms of settlement to an inquiry and to the costs 
thereof, together with the affidavit filed in support of the winding up petition which dis-
closed an existing dispute as to the value of the company’s assets, showed that the parties 
had agreed to a true arbitration; 
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(iv) despite the considerable difference in the valuations made by the arbitra-
tors, no disagreement was in fact arrived at between them and it was therefore not compe-
tent for the umpire to proceed to make his own valuation. 

Appeal allowed.  
S. L. Van B. Stafford, Q.C., for the appellants.  
B. O. Adams, for the respondent. 

Judgment of the Court: This is an appeal against the order of a judge in 
chambers made upon an application by way of summons in winding up proceed-
ings. 

It is necessary to set out the history of the matter in order to fully appreciate 
the points in issue. 

On the 20th November, 1958, the respondent, a contributory of the appellant 
company, filed a winding up petition for the winding up of the appellant company 
on the ground that it was in the circumstances set out in the petition just and equi-
table that the appellant company should be wound up. All of the shareholders of 
the appellant company except Percy Claude Wight are the brother and sisters of 
the respondent and Percy Claude Wight is the husband of one of the shareholders. 
The appellant company is a private company. 

Affidavits in opposition to the petition were filed by the secretary of the ap-
pellant company, Margaret Humphrys, on behalf of the company and by one of the 
shareholders, Evelyn Dorothy Fraser. 

On the 16th February, 1959, the petition for winding up came on for hearing 
before the trial judge, PHILLIPS, J. All of the shareholders and the appellant com-
pany were present at the hearing and were represented by counsel. Before evidence 
was taken the respondent and the appellant company and the other shareholders 
arrived at a settlement which was approved by the trial judge. The terms of settle-
ment were put into writing and signed by the respondent, the other shareholders 
except Percy Claude Wight, the chairman and secretary of the company on behalf 
of the company, counsel and solicitor for the respondent and by counsel and solici-
tor for the company and the other shareholders. It is not in dispute that Percy 
Claude Wight was a party to the terms of settlement. He did not sign the written 
terms of settlement for the reason that he was absent from court at the time that 
document was signed by the persons abovementioned. 

The terms of settlement were made an order of the court and are as follows— 
“(1) The shareholders of GLADYS HICKEN LIMITED with the exception of the 
petitioner agree to purchase and the petitioner agrees to sell all the petitioner’s 
shares in GLADYS HICKEN LIMITED at a price to be arrived at by arbitration, 
that is to say—Each party shall appoint a reputable person to value all assets 
of GLADYS HICKEN LIMITED as at date hereof. The said valuers shall appoint 
an umpire before entering upon their assessment of the market value of the as-
sets of the company. The said umpire shall only assess the market value of 
GLADYS HICKEN LIMITED in the event of disagreement between the two valu-
ers. 
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“(2) The value of the assets of GLADYS HICKEN LIMITED as ascertained by the 
arbitration less the debts of GLADYS HICKEN LIMITED as at date hereof and the 
deposits of the shareholders in GLADYS HICKEN LIMITED shall be deemed to 
be the total market value of all the 1,200 issued shares of GLADYS HICKEN 
LIMITED. The said total market value divided by the number of the issued 
shares of the company, namely 1,200, shall be deemed to be and shall be ac-
cepted by the petitioner as the sale price under this settlement for each of his 
shares in GLADYS HICKEN LIMITED. 

“(3) The costs of the enquiry to ascertain the value of the shares of GLADYS 
HICKEN LIMITED shall be paid by the parties hereto in equal shares, that is to 
say, one half by the petitioner and one half by the respondents. 

“(4) Each party shall bear his or their own costs of and incidental to this peti-
tion. 

“(5) The shares of the petitioner shall be purchased and transferred to the 
other shareholders in GLADYS HICKEN LIMITED in the proportion in which 
they hold shares in GLADYS HICKEN LIMITED unless otherwise agreed upon 
between themselves. 

“(6) The petitioner’s shares shall be transferred to the other shareholders and 
the purchase price thereof paid by the other shareholders to the petitioner 
within six weeks from the date when the parties are informed in writing by the 
valuers or umpire, as the case may be, of the value of the assets of the com-
pany. 

By order of the Court 
R. R. PHILLIPS, J. 16.2.59” 

In pursuance of that order of the court dated the 16th February, 1959, the re-
spondent appointed J. B. Patterson as one arbitrator and the other shareholders 
appointed Peter Taylor as the other arbitrator. Patterson and Taylor appointed John 
Milliken as umpire. On the 24th July, 1959, an originating summons instituted by 
Percy Claude Wight came before PHILLIPS, J., to determine whether the appoint-
ments of Patterson and Milliken were good and valid and whether the terms of 
settlement of the 16th February, 1959, had ceased to have effect. After the peti-
tioner had agreed to replace Patterson by R. E. Davis and Mr. Messervy had been 
selected as umpire by the arbitrators Taylor and Davis, it was on the 6th August, 
1959, agreed between the parties and so recorded by the judge in chambers that the 
umpire was to report to the court on the 21st August, 1959, in the event of the arbi-
trators disagreeing in their valuation. Apparently the matter was not taken on the 
21st August, but on the 28th August, the parties agreed that they should meet at the 
office of Mr. Carlos Gomes (solicitor for the shareholders and for the appellant 
company) and that the two sealed envelopes containing the reports of the arbitra-
tors were there to be opened in the presence of the umpire. This is recorded by the 
judge. 

On the 28th August, 1959, the umpire attended at Mr. Carlos Gomes’ office 
where counsel and solicitor for the respondent, counsel and solicitor. 
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Mr. Andrew Gomes, for the shareholders, Percy Claude Wight, Muriel Geraldine 
Wight and the respondent were present. A sealed envelope addressed to the secre-
tary of the company containing what purported to be Taylor’s valuation was 
handed to the umpire who opened it. That valuation was unsigned. The secretary 
who later joined the meeting explained that Taylor who was then out of the colony 
had given her the sealed envelope and had explained that it was not to be opened 
until his return to the colony. It is stated in a letter dated the 5th September, 1959, 
signed by Messervy and addressed to Gomes and Gomes, solicitors, that “Mr. Staf-
ford, counsel for the company, with the agreement of the other side, accepted the 
unsigned report. He then expressed the opinion that as the two valuers had not met 
there could be no disagreement between them”. This letter did not form part of the 
original record of appeal but at the hearing of this appeal both counsel agreed that 
it should be admitted in evidence and form part of the record. This was accord-
ingly done. Taylor’s unsigned valuation of the assets of the company was 
$557,801.00 while Davis’ valuation was $1,929,701.69. Davis made due allow-
ance for liabilities $66,082.37 as extracted from the balance sheet of the company 
dated 16th February, 1959 (the date of the signing of the terms of settlement). The 
umpire Messervy being of the view that the valuations disclosed a substantial dis-
agreement so informed those present at the meeting at Mr. Gomes’ office. 

The umpire thereafter proceeded to make his valuation of the assets of the 
company and filed his report, copies thereof being supplied to all parties. On the 
22nd September, 1959, by the consent of all parties the summons instituted by 
Percy Claude Wight was discontinued. 

On the 27th October, 1959, a summons served on the appellant company and 
on the other shareholders was filed by the respondent in the winding up proceed-
ings asking for the following orders— 

“ (i) Confirmation by the court of the valuation of the assets by George 
Forshaw Messervy the umpire appointed by the valuers. 

“ (ii) Payment by the shareholders of the company to Walter Ogle Fraser 
of the sum of $386,946.00 or whatever sum is found to be payable to him in 
accordance with the terms of settlement dated the 16th day of February, 1959, 
within six weeks from the date of the valuation by George Forshaw Messervy. 

“ (iii) On failure by the remaining shareholders to pay the amount due to 
Walter Ogle Fraser within six weeks from the date of the valuation by George 
Forshaw Messervy, then he shall be at liberty to proceed in execution against 
all or any of the assets of the company. 

“ (iv) Such further or other order as may be just”. 

This summons came on for hearing before PHILLIPS, J., on the 31st October, 
1959, when Mr. Stafford entered appearance for the company under protest and 
Mr. C. V. Wight for the shareholders under protest. It was submitted by Mr. Staf-
ford that the winding up petition had come to an end with the order of court dated 
16th February, 1959, 
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and that it was not competent for any further proceeding to be taken therein. It was 
also submitted by Mr. Stafford that the proceedings were premature and that if any 
proceedings lay at all, they could not be instituted until after six weeks from the 
date of the delivery of the umpire’s valuation. It was contended by Mr. Stafford 
that the respondent would have to come by way of originating summons instituted 
under the Arbitration Ordinance. The judge in chambers overruled these submis-
sions and made the following orders— 

“IT IS ORDERED AND DIRECTED that: 

(i) the valuation of the assets of the company made by George Forshaw 
Messervy the umpire selected by the arbitrators pursuant to the terms of set-
tlement and order of court dated 16th February, 1959, and fixed in the sum of 
$1,908,424.06 (one million, nine hundred and twenty-nine thousand, seven 
hundred and one dollars and sixty-nine cents) (sic) be and is hereby con-
firmed; 

(ii) that the remaining shareholders Hugh A. Fraser, M. E. Humphrey, 
M. G. Wight, E. D. Fraser, W. M. K. Fraser, and Percy Claude Wight do pay 
Walter Ogle Fraser petitioner herein on or before the 25th November, 1959, 
the sum of $386,946.00 (three hundred and eighty-six thousand, nine hundred 
and forty-six dollars) in accordance with the terms of settlement and order of 
court herein dated the 16th day of February, 1959. Leave to appeal granted to 
the company and the remaining shareholders”. 

From this order the appellants have appealed. 

It was first submitted by counsel for the appellants that the winding up peti-
tion came to an end and was wholly determined on the 16th February, 1959, when 
the terms of settlement were made an order of the court. Counsel contended that 
thereafter the trial judge was functus officio in so far as those proceedings were 
concerned and that thereafter it was not competent for the respondent to bring any 
interlocutory proceedings in the winding up matter. 

It would appear that the order of the court dated 16th February, 1959, was 
never formally entered. 

Counsel for the appellants has urged that all proceedings after Percy Claude 
Wight had brought his originating summons and before the respondent instituted 
his interlocutory proceedings for confirmation of Messervy’s award were proceed-
ings on the originating summons and could not validly have been brought in the 
winding up petition. 

It appears to us from an examination of the sequence of events as recorded by 
the trial judge that the proceedings were at every stage under the supervision of the 
court and were in the winding up proceedings. There is implied in every order of 
the court which is not final liberty to the parties to apply to the court for the work-
ing out of any details of any judgment of the court or any arrangement reached 
between parties and recorded in an order of the court. The terms of settlement 
reached on the 16th February, 1959, were by their very nature not a final determi-
nation of the winding up proceedings. All of the shareholders were legally 
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represented at the winding up proceedings prior and up to the signing of the terms 
of settlement and in the proceedings subsequent thereto. The shareholders cannot 
now be heard to object to the proceedings subsequent to the 16th February, 1959, 
on the ground that they are not parties in the winding up petition. 

A substantial question in this appeal is whether the parties by their terms of 
settlement contemplated the fixing of the value of the assets of the company by 
way of arbitration proceedings. The trial judge in his reasons for decision by his 
reference to the provisions of ss. 3 and 13 of the Arbitration Ordinance, Cap. 38, 
appeared to have been under the impression that the parties so contemplated. Para-
graph (3) of the terms of settlement may be said to lend support to the contention 
of counsel for the appellants that the procedure to be followed in the ascertainment 
of the value of the assets of the company was by way of arbitration. Provision is 
made by that paragraph for the payment of the costs of the enquiry to ascertain the 
value of the shares. The mere use of the word “arbitration” in the terms of settle-
ment is of course not conclusive against the view put forward on behalf of the re-
spondent that the parties contemplated a valuation of the assets and not an arbitra-
tion: If by the terms of settlement it is held that a submission to arbitration was 
made in respect of the value of the assets of the company then the proper way to 
enforce an award under the arbitration would be by action or under the provisions 
of the Arbitration Ordinance. It is agreed by counsel for both parties that O. 31 of 
the Rules of the Supreme Court, 1955, which relate to references to arbitration by 
the court, does not apply in this matter. 

Counsel for the respondent has submitted that under the terms of settlement 
there was an agreement to obtain a valuation of the assets of the company by refer-
ence to valuers even though the words “arbitrator”, “umpire” and arbitration” have 
been used. 

Counsel for the respondent contended that the real test of an arbitration is 
whether there was an existing dispute to be settled by arbitration and that in the 
present matter there cannot be said to be any existing dispute to be settled by arbi-
tration. At volume 2 of HALSBURY’S LAWS (3rd edition) p. 2, paragraph 1, an arbi-
tration is defined as a reference of a dispute or difference between not less than 
two parties for determination, after hearing both sides in a judicial manner, by a 
person or persons other than a court of competent jurisdiction. There must be a 
reference of actual matters in present controversy. An agreement, the object of 
which is to prevent differences arising, is not an arbitration agreement because it 
would not involve a judicial hearing and the decision of the “arbitrator” prevents 
but does not decide a dispute. An agreement for valuation is not an arbitration. In 
the present case the use of the word “enquiry” in paragraph 3 of the terms of set-
tlement is significant. There was to be an enquiry to ascertain the value of the 
shares of the company. This contemplates more than a mere valuation. Further, the 
allegations contained in the respondent’s affidavit in support of his petition for 
winding up the company show clearly that there was an existing dispute between 
the respondent and the other shareholders as to the value of the assets of the com-
pany. This, together with the method required by the parties to be employed in 
ascertaining the value of the assets and the provision for the payment of the costs 
of the enquiry to ascertain the 
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value of the shares of the company, show that the parties agreed to an arbitration in 
the true sense of that term. 

Messervy’s letter of the 5th September, 1959, shows that there was in fact no 
disagreement arrived at between the two arbitrators Davis and Taylor even though 
the figures given in Taylor’s unsigned valuation were considerably different from 
those given by Davis in his valuation. It is not known on what basis Taylor’s fig-
ures were prepared or whether they were provisional or final. Further, neither 
Davis nor Taylor proceeded to a judicial hearing. 

In these circumstances it was not competent for Messervy to proceed to make 
his valuation of the assets and his award cannot stand. The trial judge should not 
therefore have confirmed his award quite apart from the question as to whether he 
was competent to do so in the proceedings instituted before him for that purpose. 

Counsel for the appellants contended that it was not competent for a declara-
tory judgment to be entered for the respondent by way of interlocutory proceed-
ings. It is not necessary for this court to express any opinion on that contention but 
it is to be observed that the respondent sought by way of his interlocutory sum-
mons to get what in effect was a judgment with an order for execution to issue 
upon failure to make payment. The trial judge observed this error and was careful 
not to order the issue of execution while making a declaratory order as to the value 
of the assets of the company and what was to be the respondent’s share thereof 
under the terms of settlement. 

The appeal is allowed. The order of the judge in chambers appealed from is 
set aside. 

Costs to the appellants to be taxed. Fit for one counsel. 

Appeal allowed. 

Solicitors: Carlos Gomes (for the appellants); V. C. Dias (for the respondent). 
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[Supreme Court (Luckhoo, C.J. (ag.)) June 23, July 12, August 2, 17, September 
29, 1960]. 
Prohibition—Police Force—Whether prohibition lies to Police Court of Inquiry—

Indictable charge for fraudulent conversion against sergeant struck out—Thereafter disci-
plinary charges brought for improper conduct arising out of same incident—Whether 
criminal charge still pending—Whether disciplinary charges based on same facts as in-
dictable charge—Jurisdiction of Court of Inquiry—Right to legal representation—General 
Forces Orders, No. 12 of 1957, paragraphs (35) & (38). 

The applicant, a sergeant in the British Guiana Police Force was on the 11th Septem-
ber, 1957, charged indictably for the offence of having fraudulently converted to his own 
use and benefit the sum of $128.75 being part of the sum of $1,908.00 entrusted to him in 
order that he might purchase toys and refreshment and pay bonus. On the 13th February, 
1959, the magistrate struck out the proceedings relating to the preliminary inquiry for want 
of prosecution. 

On about 17th May, 1960, the applicant was charged disciplinarily under regulation 
54(44) of the Police Regulations, Cap. 77, in that he, being secretary of the Berbice Police 
Library, and having received the said sum of $1,908 from the funds of that Library to pur-
chase for cash out of that sum toys to the value of $300, improperly conducted himself in 
that he— 

(a) caused the toys to be credited to the Library: 
(b) failed to inform his senior superintendent that the toys were not purchased out of 

the said sum of $1,908: and 
(c) failed to account for the expenditure of $128.75 out of the said sum of $1,908, 
The respondent, a senior superintendent of police, was appointed under reg. 51 of the 

Police Regulations, Cap. 77, to enquire into the charges and on the 2nd June, 1960, he 
commenced the inquiry. The applicant requested permission to have counsel appear on his 
behalf but this was refused by the respondent acting under the provisions of General Forces 
Orders, No. 12 of 1957, paragraph 38 whereof provides as follows— 

“.... Lawyers shall not be permitted to take part, or to be present, at any proceedings be-
fore a Court of Inquiry unless summoned by the President of the Court as an individual 
witness and not as a Barrister or Solicitor.” 
On the 10th June, 1960, while the inquiry stood adjourned, the applicant obtained a rule 

nisi for a writ of prohibition against the respondent on the ground that in inquiring into the 
charges the respondent would exceed the jurisdiction conferred on a Court of Inquiry by 
paragraph (35) of the General Forces Orders, No. 12 of 1957, which provides that in cases 
involving both a criminal charge and a disciplinary charge “no steps will be taken to inquire 
into the disciplinary charge until the result of the criminal proceedings is known”, and that 
“the facts on which a disciplinary charge is based must not be the same or analogous to 
those facts which form the basis of the criminal charge”. 

It was argued for the respondent that prohibition did not lie to military courts and that a 
Court of Inquiry was analogous to a military court: and further that the writ did not lie to a 
tribunal, such as the Court of Inquiry, whose decision was subject to confirmation by some 
other authority. 

Held: (i) courts martial are subject to prohibition as are other military courts acting un-
der lawful authority; 

(ii) a proceeding may be a judicial proceeding subject to prohibition even though 
it is subject to confirmation or approval; 

(iii) the proceeding before the respondent was a judicial proceeding; 
(iv) there was no criminal charge pending against the applicant, the charge of 

fraudulent conversion having terminated in his favour even though not on the merits; 
(v) while the charges of improper conduct arose out of the same incident as the 

transaction which had formed the basis of the criminal charge, they were based on separate 
sets of facts; 
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(vi) the disciplinary charges were, therefore, cognisable by the Court of Inquiry and in 
proceeding to hear them the Court of Inquiry had not exceeded its jurisdiction; 

(vii) the applicant had no right to be represented by counsel before the Court of In-
quiry. 

Rule discharged. 

[Editorial Note: An appeal to the Federal Supreme Court was dismissed (See 
Bollers v. Cannon (1961), 3 W.I.R. 408]. 
L. F. S. Burnham, Q.C., for the applicant. 
G. L. B. Persaud, Solicitor-General (ag.), for the respondent. 

LUCKHOO, C.J. (Ag.): The applicant Cyril McDonald Bollers is seeking to 
have a rule nisi in prohibition proceedings made absolute. 

The applicant is a sergeant of police in the British Guiana Police Force. On 
the 11th of September, 1957, he had been charged indictably for the offence of 
fraudulent conversion contrary to s. 197(1) (a) of the Criminal Law (Offences) 
Ordinance, Cap. 10. The allegation of the prosecution as contained in the particu-
lars of offence was that between the 15th of December, 1956, and the 15th of 
January, 1957, he fraudulently converted to his own use and benefit the sum of 
$128.75, being part of $1,908.00 entrusted to him in order that he might purchase 
toys and refreshment and pay bonus. The matter was adjourned from time to time 
before a magistrate of the Berbice Judicial District. It is stated by the applicant in 
his affidavit in support of the application for a rule nisi that he consented for a 
summary trial of the information and pleaded not guilty, and that on the 13th of 
February, 1959, the information was dismissed by the magistrate for want of 
prosecution. The certified copy of the case jacket filed with the applicant’s affida-
vit did not support the applicant’s statement that he had consented to a summary 
trial or had pleaded to the charge, and on my direction the minute books of the 
magistrate for the relevant period were sent for and on receipt by the court exam-
ined by me. No entry of or reference to the matter could be found in any of the 
magistrate’s minute books and this fact supported the contention of the Solicitor-
General that the matter had never been dealt with summarily by the magistrate. 
The magistrate being on vacation leave in the United Kingdom, the court re-
quested that the Solicitor-General should obtain an affidavit or report from him as 
to whether the matter had been dealt with summarily. Eventually the magistrate 
sent a written report to the Solicitor-General, the contents of which were exhibited 
to counsel for the applicant and a copy thereof laid over in court. By consent of 
both counsel the copy forms part of the record of these proceedings. 

The magistrate has stated that he is quite clear in his recollection that the mat-
ter was never dealt with summarily. The magistrate has further stated that he had 
referred to the fact that certain other charges laid against the applicant on indict-
ment had not succeeded and had told the police prosecutor that the jury may have 
been in sympathy with Bollers because of the amount involved and the punish-
ment, worry and expense already caused to Bollers. The magistrate said that he 
also told the police prosecutor that to the public it might appear vindictive (if the 
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charge then before the court were proceeded with) and that the jury out of senti-
ment most probably would not convict, whereupon the police prosecutor then said 
that the police proposed to apply for a summary trial of the charge. As counsel for 
Bollers was not present the matter was postponed to a later date. Eventually when 
the magistrate was ready to proceed with the matter the police were not ready and 
the charge was dismissed for want of prosecution. The prosecutor then told the 
magistrate that the police proposed to move departmentally. The magistrate has 
also stated that there was no formal application for a summary trial and no election 
by the accused. I do not myself take the charitable view taken by the magistrate 
that the applicant is suffering from a misapprehension. It is to my mind clear that 
the statements contained in the applicant’s affidavit that he consented to a sum-
mary trial of the information and that he pleaded not guilty are both false and were 
false to the knowledge of the applicant when he swore to the affidavit in support of 
the application in these proceedings for a rule nisi. No doubt he considered at the 
time of swearing his affidavit that a dismissal of the criminal charge after a plea of 
not guilty would in some way be of assistance to him in the present proceedings. It 
should be observed that counsel for the applicant at the very outset even before the 
magistrate’s minute books were sent for recognised the fact that the contents of the 
case jacket filed with the application did not support the applicant’s statements in 
those respects. I find that the proceedings before the magistrate were struck out by 
the magistrate on the 13th of February, 1959, for want of prosecution; that the mat-
ter was not dealt with summarily and that no plea was ever entered by the appli-
cant to the charge. 

On or about 17th May, 1960, the applicant was handed a disciplinary charge 
sheet containing charges laid under reg. 54(44) of the Police Regulations (Subsidi-
ary Legislation) Cap. 77. These Regulations, although made under the provisions 
of s. 60 of the Police Ordinance, Cap. 77 (Kingdon Edition), have been continued 
in force by virtue of s. 107(2) of the Police Ordinance, 1957, (No. 39). Regulation 
54(44) provides that any sub-officer (the applicant is a sub-officer) who is guilty of 
improper conduct shall be deemed to have committed a breach of regulations and 
shall be amenable to the punishment laid down for such breach. The charges laid 
against the applicant are as follows:— 

(a) IMPROPER CONDUCT—in that he, 5356 Sergeant Bollers, between the 
15th day of December, 1956, and the 10th day of May, 1957, being sec-
retary of the Berbice Police Library and having received $1,908.00 
from funds credited to the accounts of the. said Library for the purpose 
of purchasing, for cash out of the said amount, toys to the value of 
$300.00, improperly conducted himself in that he caused the said toys 
to be credited in the name of the said Library, contrary to reg. 54(44) of 
the Police Regulations, Cap. 77. 

(b) IMPROPER CONDUCT—in that he, sergeant 5356 Bollers, between the 
15th day of December, 1956, and the 10th day of May, 1957, being sec-
retary to the Berbice Police Library and having received $1,908.00 
from funds credited to the accounts of the said library with instructions 
from S/Superintendent Griffith, president of the said Library, to pur-
chase for cash, out of the said amount, toys to the value of $300.00, 
improperly conducted 
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himself in that he failed to inform S/Supt. Griffith that the said toys 
were not purchased out of the said amount of $1,908.00 given to him, 
contrary to reg. 54(44) of the Police Regs., Cap. 77. 

(c)  IMPROPER CONDUCT—in that he, Sergeant 5356 Bollers, between the 
15th day of December, 1956, and the 10th day of May, 1957, being sec-
retary of the Berbice Police Library and having received $1,908.00 
from funds credited to the accounts of the said Library for the purpose 
of purchasing for cash out of the said amount, toys, to the value of 
$300.00, improperly conducted himself in that he failed to account for 
the expenditure of $128.75 out of the said amount, contrary to regula-
tion 54(44) of the Police Regs., Cap. 77. 

Senior Superintendent of Police Frederick Cannon was appointed under regu-
lation 51 of the Police Regulations to enquire into these charges and on the 2nd of 
June, 1960, commenced the enquiry. The applicant appeared and requested that the 
matter be disposed of in a criminal court and also applied (no doubt in the event of 
the refusal of his request) for permission to have counsel appear on his behalf. It is 
indeed passing strange that the applicant, a sergeant of police, should have re-
quested on the 2nd of June, 1960, that the matter should be dealt with in a criminal 
court if he believed that on the 13th of February, 1959, over a year before, the mat-
ter had been disposed of by the magistrate in the way he swears in his affidavit it 
was disposed of. His request for counsel Mr. Cannon refused, acting under the 
provisions of paragraph (38) of General Forces Orders, No. 12 of 1957, made by 
the Commissioner of Police on the 22nd of March, 1957, under the provisions of 
regulation 139(1) of the Police Regulations, Cap. 77. These General Forces Orders 
have been left in force by virtue of reg. 106 of the Police Ordinance, 1957. Para-
graph (38) of General Forces Orders, No. 12 of 1957, provides as follows:— 

“PROCEEDINGS BEFORE A COURT OF INQUIRY 

(38) At the sittings of any Court of Inquiry the member of the Force, whose 
conduct is being inquired into, may, if he so desires, be assisted in his defence 
by a Defaulter’s Friend. Lawyers shall not be permitted to take part, or to be 
present, at any proceedings before a Court of Inquiry unless summoned by the 
president of the court as an individual witness and not as a barrister or solici-
tor.” 

The applicant informed Mr. Cannon that he did not wish to be assisted in his 
defence by a defaulter’s friend. The enquiry was adjourned to the following day 
when a written application addressed to the Governor asking to be allowed to be 
represented by counsel was handed Mr. Cannon by the applicant. The enquiry was 
further adjourned to the 4th of June, 1960, when the evidence of Assistant Superin-
tendent of Police Dalrymple Heyliger was taken in the presence of the applicant. 
The applicant was afforded an opportunity of cross-examining Heyliger but de-
clined to do so until a reply to his application to the Governor for permission to be 
represented by counsel was received. The enquiry was thereupon adjourned sine 
die. 

On the 10th of June, 1960, the applicant applied ex parte for a rule nisi for a 
writ of prohibition to be issued directed to Mr. Cannon 
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to prohibit him from further proceeding with the enquiry. A rule nisi was made on 
the 14th of June, 1960. These proceedings are now to make the rule absolute. 

The ground of the application is that Mr. Cannon will, in enquiring into the 
charges laid, exceed the jurisdiction conferred by paragraph (35) of General Forces 
Orders No. 12 of 1957, on a court of inquiry. The procedure to be followed by a 
court of inquiry is contained in paragraphs (7) to (29) inclusive of the General 
Forces Orders. The charges laid against a defaulter are to be stated on a charge 
sheet which, together with copies of all documents which it is proposed to be used 
as evidence at the hearing must be served on the defaulter. Notice is given to the 
defaulter of the date and place of hearing. At the enquiry the defaulter is asked to 
plead to the charge or charges. The hearing then proceeds much as it does in a 
court of summary jurisdiction except that there is no prosecutor and no defence 
counsel. The defaulter may be represented by a defaulter’s friend. The officer con-
ducting the enquiry is the only person who may lead or question any witnesses. All 
relevant questions which the defaulter or defaulter’s friend wishes to be put to a 
witness must be put through the officer conducting the enquiry. At the conclusion 
of the evidence the officer conducting the enquiry has to make a finding as to 
whether the defaulter is guilty or not guilty. If the defaulter is found guilty he may 
in certain cases award prescribed punishments. In certain cases such as the present 
one the finding and punishment awarded are subject to confirmation by an assis-
tant commissioner. Provision is made for an appeal to the Commissioner and for a 
petition to the Governor from the decision of the Commissioner, 

The first question to be determined is whether the writ of prohibition can lie 
against a court of inquiry appointed under the provisions of reg. 51 of the Police 
Regulations (Subsidiary Legislation) Cap. 77. Counsel for the respondent submit-
ted that it does not and cited amongst others the cases of Rex v. Army Council, ex 
parte Ravenscroft, [1917] 2 K.B. 504, and In re Clifford & O’Sullivan, [1921] 2 
A.C. 570. 

In Ravenscroft’s case the applicant, a lieutenant colonel in the army, obtained 
a rule nisi directed to the Army Council to show cause why a writ of mandamus 
should not issue commanding them to cause a court of enquiry to re-assemble to 
hear and determine according to law against the applicant. The court of enquiry 
had come to a conclusion that the drink bill of a certain regiment disclosed exces-
sive drinking and the applicant was retired on half pay. The applicant alleged that 
he had been condemned without a full hearing of his defence and that the statutory 
rules of procedure governing courts of enquiry had not been complied with. It was 
held by a Divisional Court that the rule must be discharged on the following 
grounds:— 

(a) A civil court has no power to intervene in matters affecting the regula-
tion of military conduct or in matters of military law affecting the rules 
laid down for the guidance of officers or the military discipline pre-
scribed for them. 

(b) The power of the Army Council to re-assemble a court of enquiry did not 
amount to a statutory obligation which the court could enforce. 
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(c)  The applicant had another equally beneficial, convenient and appropri-
ate remedy under s. 42 of the Army Act, 1881. 

In that case Lord READING, C.J., who delivered the leading judgment said— 
“It was impossible to make military law depend on a civil court. There 

were regulations prescribed and there were means of seeking redress for a 
wrong inflicted by a superior officer or an inferior, and it was the essence of 
the acceptance of a commission in His Majesty’s Army that the officer made 
himself amenable to military law and agreed to accept the decision of the mili-
tary authorities.” 

The Chief Justice then went on to mention the material facts and stated that the 
court could not find a breach by the Army Council of any legal obligation which 
the applicant was entitled to enforce and that that was a fundamental feature in 
applications for mandamus. The Chief Justice further said that he would decide the 
case on the ground that it was a military matter and not one for a civil court and he 
stated that he did not wish to be understood as holding that in no circumstances 
could the court issue a mandamus to the Army Council if it were proved that the 
Army Council had infringed some statutory obligation which the applicant had a 
right to enforce. 

Counsel for the respondent argues that the Police Force is a semi-military 
force and at least it is a disciplined force and that by analogy similar principles 
should be applied as were applied in Ravenscroft’s case. The question is, was there 
a breach by the Commissioner of Police of any legal obligation which the appli-
cant was entitled to enforce? Before dealing with that question it will be conven-
ient to consider the case of In re Clifford & O’Sullivan cited by counsel. In that 
case the Lord Lieutenant of Ireland had issued a proclamation proclaiming that 
certain counties were and until further order should continue to be under and sub-
ject to martial law. Two days later the Commander-in-Chief of H.M. Forces in 
Ireland issued a proclamation whereby, after declaring that martial law had been 
declared in the counties and stating the reasons for the declaration, he made it 
known that the proclamation also proceeded to state that military governors were 
being appointed for the administration of martial law in those counties and that all 
persons should render obedience to their orders in all matters whatsoever, and that 
any unauthorised person found in possession of arms, ammunition or explosives 
would be liable on conviction by a military court to suffer death. 

The appellants, who were civilians, were arrested by the military forces in one 
of those counties and were found in possession of arms and ammunition. They 
were formally charged before certain officers sitting as a military court under the 
proclamation and after a hearing at which evidence was taken on oath they were 
informed that they were sentenced to death, the sentence being subject to confir-
mation. Thereupon application was made on behalf of the applicants to a judge of 
the High Court that a writ of prohibition might issue directed to the military court 
and to the commander-in-chief and to the military governor to prohibit them from 
proceeding further with the trial of the applicants or confirming any judgment 
upon them as a result of the trial or from carrying into execution any such judg-
ment on the ground that the 
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military court was illegal and had no jurisdiction to proceed with the trial of the 
applicants or to adjudicate in any matter in relation to them. The application was 
heard by POWELL, J., who held that a state of war existed in the counties and that 
where a state of war exists the civil courts have no jurisdiction to interfere with the 
proceedings of the military authority. He therefore refused the application. An ap-
peal from that decision was brought to the Court of Appeal who held that they had 
no jurisdiction to entertain the appeal as having regard to the provisions of s. 50 of 
the Judicature Act (Ireland) 1877 (40 & 41 Vict. c. 57), no appeal shall lie from a 
judgment of the High Court ‘in any criminal cause or matter’. They accordingly 
dismissed the appeal. From that decision the appellants appealed to the House of 
Lords who held, (Lord SUMNER dissenting) that the refusal of a writ of prohibition 
under the circumstances was not ‘a criminal cause or matter’ within s. 50 of the 
Irish Act and that an appeal would lie to the Court of Appeal and to the House of 
Lords from such refusal. They were unanimously of the opinion that a writ of pro-
hibition could not issue to the military court which was not a permanent body and 
neither had nor claimed any common law or statutory authority for its proceedings, 
nor to the commanding officer. In dealing with the question as to whether the re-
fusal of a writ of prohibition under the circumstances was ‘a criminal cause or mat-
ter’ within s. 50 of the Irish Act, Viscount CAVE, (in whose opinion Lord DUNE-
DIN, Lord ATKINSON and Lord SHAW concurred) said at page 581— 

“....The so-called “military court”, whose proceedings were in question before 
POWELL, J., was not and did not claim to be a court or judicial tribunal in any 
legal sense of those terms. It was not a Court Martial, that is to say, a tribunal 
regularly constituted under military law, but a body of military officers en-
trusted by the commanding officer with the duty of inquiring into certain al-
leged breaches of his commands contained in the proclamation, and of advis-
ing him as to the manner in which he should deal with the offences; and its 
“sentences”, if confirmed, will derive their force not from the decision of the 
military court, but from the authority of the officer commanding His Maj-
esty’s forces in the field. Its true position was described by Lord HALSBURY in 
Tilomko v. Attorney General of Natal in the following terms: ‘The right to 
administer force against force in actual war does not depend upon the procla-
mation of martial law at all. It depends upon the question whether there is war 
or not. If there is war, there is right to repel force by force, but it is found con-
venient and decorous, from time to time, to authorise what are called ‘courts’ 
to administer punishments, and to restrain by acts of repression the violence 
that is committed in time of war, instead of leaving such punishment and re-
pression to the casual action of persons acting without sufficient consultation, 
or without sufficient order or regularity in the procedure in which things al-
leged to have been done are proved. But to attempt to make these proceedings 
of so-called “courts martial” administering summary justice under the super-
vision of a military commander analogous to the regular proceedings of courts 
of justice is quite illusory.” 

In dealing with the question whether the writ could issue to the ‘military 
court’ Viscount CAVE said (at page 582)— 

“The writ of prohibition has been described as ‘a judicial writ, 
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issuing out of a court of superior jurisdiction and directed to an inferior court 
for the purpose of preventing the inferior court from usurping a jurisdiction 
with which it is not legally vested, or, in other words, to compel courts en-
trusted with judicial duties to keep within the limits of their jurisdiction.’ See 
SHORT AND MELLOR, PRACTICE OF THE CROWN OFFICE (2nd Edition, page 
252).” 

Viscount CAVE went on to point out that although HOLT, C.J., is reported in 
Salkeld’s report of the case of Chambers v. Jennings (2 Salk. 553), to have said 
that “prohibition would lie to a pretended court” no such statement is to be found 
in a fuller report of that case (7 Mod. 125). Lord SUMNER at page 251 has stated 
that if HOLT, C.J., did say so his dictum has never been followed. While not decid-
ing whether prohibition could in any case be granted against a body setting itself 
up as a court with legal authority to try cases and pass judgments Viscount CAVE 
stated that he could find no precedent for the issue of a writ against a body which 
has no statutory or common law authority to do either, and claims no such author-
ity. 

ATKIN, L.J., in Rex v. Electricity Commissioners, ex parte London Electricity 
Joint Committee, [1924] 1 K.B. 171, at page 206, interpreted the observation of 
Viscount CAVE in Clifford and O’Sullivan’s case in this way— 

“Prohibition, it was held in the House of Lords, would not lie because the 
so-called courts were not claiming any legal authority other than the right to 
put down force by force, and because the so-called courts were functae officio. 
I am satisfied that the observations of the Lord Chancellor in that case were 
directed to the first point, and that he had no intention of overruling, or indeed 
questioning, the long line of authority which has extended the writs in ques-
tion to bodies other than those who possess legal authority to try cases and 
pass judgments in the strictest sense.” 

As I understood the argument of counsel for the respondent In re Clifford and 
O’Sullivan is an authority to the effect that the writ could not issue to a military 
court. Counsel has contended that a court of inquiry appointed by the Commis-
sioner of Police is analogous to a military court and that therefore the writ cannot 
issue to such a court of inquiry. The observations of ATKIN, L.J., cited above 
clearly show this argument to be erroneous. 

It has been held that courts martial are subject to prohibition—Grant v. Gould 
(1792), 2 Hy. Bl. 69, as are other military courts acting under lawful authority. 

It is succinctly stated in 11 HALSBURY’S LAWS (3rd Edition), page 114, at 
paragraph 213, that— 

“prohibition lies not only for excess of or absence of jurisdiction, but also for 
a departure from the rules of natural justice. It does not, however, lie to cor-
rect the course, practice or procedure of an inferior tribunal, or a wrong deci-
sion on the merits of the proceedings.” 
It was further submitted by counsel for the respondent that the writ does not 

lie where the decision of a tribunal or body is subject to con- 
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firmation by some other authority. It has been held, however, by the Court of Ap-
peal in R. v. Electricity Commissioners, ex parte London Electricity Joint Commit-
tee (ubi supra), that a proceeding may be a judicial proceeding subject to prohibi-
tion even though it is subject to confirmation or approval. 

In the judgment of BANKES, L.J., in that case reference was made to the dic-
tum of FLETCHER-MOULTON, L.J., in Rex v. Woodhouse, [1906] 2 K.B. 501, at 
page 535, where what constituted a judicial act was discussed. FLETCHER-
MOULTON, L.J., there said— 

“Other instances could be given, but these suffice to show that the proce-
dure of certiorari applies in many cases in which the body whose acts are 
criticised would not ordinarily be called a court, nor would its acts be ordinar-
ily termed ‘judicial acts’. The true view of the limitation would seem to be 
that the term ‘judicial act’ is used in contrast with purely ministerial acts. To 
these latter the process of certiorari does not apply, as for instance to the issue 
of a warrant to enforce a rate, even though the rate is one which could itself be 
questioned by certiorari. In short, there must be the exercise of some right or 
duty to decide in order to provide scope for a writ of certiorari at common 
law.” 

BANKES, L.J., pointed out that although FLETCHER-MOULTON, L.J., was deal-
ing with an application for a writ of certiorari his observations were applicable 
equally to prohibition. Judged by this test the proceeding before Superintendent 
Cannon was a judicial proceeding. 

Counsel for the applicant referred to the terms of paragraph (35) of General 
Forces Orders, No. 12 of 1957, in support of his submission that the charge sheet 
contained charges which were outside of the jurisdiction of the court of inquiry. 
Paragraph (35) is as follows:— 

“SUSPENSION OF DISCIPLINARY ENQUIRY WHEN CRIMINAL CHARGE IS PENDING. 

(35) In cases involving both a criminal charge and a disciplinary charge, the 
latter will be prepared and communicated to the Inspector, Non-
Commissioned Officer or Constable concerned at the earliest possible mo-
ment, but no steps will be taken to enquire into the disciplinary charge until 
the result of the criminal proceedings is known. The facts on which a discipli-
nary charge is based must not be the same or analogous to those facts which 
form the basis of the criminal charge. For example, both a criminal charge and 
a disciplinary charge could result from the following circumstances:— 

Constable “A” is posted to a beat on night duty. He leaves his beat and 
commits burglary on an adjacent beat. 

Provided the facts can be established from the evidence available, this consta-
ble could be called upon to answer a criminal charge of burglary and in addi-
tion, disciplinary charges of being absent from his beat, etc. 

In this case, both the criminal charge and the disciplinary charge arise out of 
the same incident, but are based on separate sets of facts . . . . . . .” 
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There follows the form of notice to be served on the defaulter. 

In the present case there is no criminal charge which is pending against the 
applicant. The charge of fraudulent conversion which had been brought against 
him has terminated in favour of the applicant even though not on its merits. The 
charges of improper conduct are all of a disciplinary nature and allege various acts 
of dereliction of duty. While they arise out of the same incident as the transaction 
which had formed the basis of the criminal charge they are based on separate sets 
of facts. The charges so laid are cognisable by the court of inquiry and in proceed-
ing to hear them the court of inquiry has not exceeded its jurisdiction. 

One further argument has been raised by counsel in support of the application. 
At the inquiry the applicant made a request in writing for permission to be de-
fended by counsel. This request was transmitted to the Governor who either did 
not grant the request or had not signified whether or not he had granted it or re-
fused it when the evidence of Assistant Superintendent Heyliger was taken. It is 
clearly stated at paragraph (38) of General Forces Orders, No. 12 of 1957, which 
counsel for the applicant contends have the force of law that lawyers shall not be 
permitted to take part, or to be present, at any proceedings before a court of inquiry 
unless summoned by the president of the court as an individual witness and not as 
a barrister or solicitor. 

In the result the order nisi is discharged with costs to the respondent to be 
taxed. 

Rule discharged. 

Solicitors: M. E. Clarke, for the applicant; D. P. Debidin, Crown Solicitor (ag.), 
for the respondent. 
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VAN SLUYTMAN v. VAN SLUYTMAN 

[Supreme Court—In Chambers (Luckhoo, C.J. (ag.)), November 30, 1959, January 
30, 1960]. 

Execution—Summons to restrain sale at execution—Order for alimony pending suit—
Arrears—Whether husband’s immovable property may be levied upon—O. 36, r. 8(1). 

Execution—Opposition to sale at execution abandoned—Readvertisement of sale—
Second opposition on same grounds—Whether competent. 

An order for the payment of alimony pending suit is an order for the payment of 
money and is within the provisions of O. 36, r. 8(1), and may, therefore, unlike such an 
order in England, be enforced by execution levied on the husband’s immovable property. 

Where an opposition to a sale at execution has been declared deserted and abandoned it 
is not competent for the opposer to enter any further opposition on the same ground on a re-
advertisement of the sale. 

Application refused 
B. O. Adams for the plaintiff. 

C. V. Wight for the defendant. 
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LUCKHOO, C. J. (ag.): This is an application by way of summons for an in-
terlocutory injunction by the plaintiff to stay the sale at execution of certain im-
movable property levied on at the request of the defendant. 

The plaintiff is the husband of the defendant and in divorce proceedings be-
tween these parties, No. 1348 of 1957, Demerara, the defendant obtained an order 
against the plaintiff for alimony pending suit for the payment to her of the sum of 
$20.00 per week commencing from the 1st April, 1958. The plaintiff being in ar-
rears of payment of the sum of $800 due under the said order, the defendant 
caused to be advertised on the 4th and 11th days of July, 1959, for the first and 
second times respectively in the Official Gazette an execution sale directed against 
certain immovable property owned by the plaintiff for the recovery of the said 
arrears of alimony. On the 15th July, 1959, the plaintiff caused an opposition to be 
entered to the said sale at execution but omitted to follow it up with an action to 
enforce the opposition. The opposition was thereafter declared abandoned and the 
property re-advertised for sale at execution on the 5th and 12th September, 1959, 
with a notice inviting opposition in the usual form, the sale to take place on the 
22nd September, 1959. 

After the sale had been re-advertised, the plaintiff (this he swears in his affi-
davit in support of his application) attended the marshal’s office on Saturday, 12th 
September, 1959, and offered to oppose the said sale, but the marshal refused to 
accept the notice of opposition sought to be filed by the plaintiff. 

Thereafter, on the 16th September, 1959, the plaintiff filed this action No. 
1456 of 1959 against the defendant claiming an order that the sale at execution as 
re-advertised by the marshal be stayed and the execution be deemed bad, and an 
injunction restraining the said sale. 

On the 19th September, 1959, the Registrar withdrew the sale by way of no-
tice published in the Official Gazette of that date and in the same issue of the Ga-
zette again re-advertised the said immovable property for sale. 

On the 26th September, 1959, the plaintiff filed an ex parte application for an 
interim order to restrain the sale at execution of the said property. This application 
was granted by GORDON, J., on the 28th September, 1959, until the hearing and 
determination of this summons. 

On behalf of the plaintiff it was submitted that it was not competent for a writ 
of execution to be issued by a wife against her husband’s immovable property for 
his failure to pay any sum or sums due under an order of the Supreme Court as 
alimony pending suit. 

Order 36, r. 8(1), of the Rules of the Supreme Court, 1955, provides as fol-
lows:— 

“8(1). A judgment or order for the recovery by or payment to any person of 
money may be enforced by— 

(a) a writ of sale of property, movable and immovable; 
(b) the attachment of debts due to the person directed by the judgment or or-

der to pay the money; and 
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(c) an order charging the interest of such last-mentioned person in the shares 
or scrip of any incorporated company”. 

An order for the payment of alimony pending suit is an order for the payment to a 
wife of money and is within the provisions of r. 8(1) abovementioned. Such an 
order may therefore be enforced by execution levied on the immovable property of 
the husband. I have been informed by counsel that this has been the practice in this 
Colony though counsel expressed the view that there was no statutory authority 
therefor. Reference has been made to the position in England where it is desired to 
enforce such an order. There, it would appear, judgment summons proceedings are 
taken out, payment of arrears and alimony being enforced under s. 5 of the Debtors 
Act, 1869. See Findlay v. Findlay, [1947] P. 122, C.A. In England the relevant 
provision as to enforcing a judgment for payment of money is O. 42, r. 3— 

“A judgment for the recovery by or payment to any person of money may be 
enforced by any of the modes by which a judgment or decree for the payment 
of money of any Court whose jurisdiction was transferred by the Supreme 
Court of Judicature Act, 1873, might have been enforced at the time of the 
passing thereof”. 

It has been pointed out at page 1001 of the ANNUAL PRACTICE, 1960, in a note to 
that rule under the heading “Alimony” that orders for the payment of arrears of 
alimony and maintenance are not “judgments” in the strict sense, and cannot be 
enforced as such. The corresponding local rule, however, refers both to judgments 
and orders and therein lies the difference in the mode of enforcing orders as to 
alimony and maintenance in this Colony as compared with England. 

Counsel for the defendant has questioned the procedure adopted by the plain-
tiff in instituting this action and praying an order of injunction after having entered 
opposition to the sale at execution when first advertised which was later declared 
abandoned. 

First, let me say that the reasons advanced by the plaintiff in his affidavit in 
support of this application for an interlocutory injunction for his failure to take the 
necessary steps to enforce his opposition are entirely without merit. Further, it was 
not competent for him to enter any further opposition on the same ground on a re-
advertisement of the sale at execution and the marshal was right in refusing to ac-
cept the opposition he attempted to file in respect thereto. 

I see no merit in the plaintiff’s further contention that the marshal could not 
properly withdraw the re-advertisement and cause a third re-advertisement to be 
made. 

Reference should be made to O. 36, rr. 52, 53 and 54, of the Rules of the Su-
preme Court, 1955. Rule 52 relates to the procedure prescribed for entry of opposi-
tion to a sale at execution. Rule 53 provides that an action to enforce an opposition 
must be brought within 14 days after entry of opposition and that it is not compe-
tent for the plaintiff in such action to rely upon any ground or reason other than 
those assigned in the manner provided in r. 52 (where the opposer is required to set 
out in his opposition or in a notice filed within 3 days after his entry of opposi- 
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tion, the grounds and reasons of his opposition). Rule 54 provides that if no action 
is brought within the specified time, the court or judge may, on the production to 
him of a certificate of the Registrar that no action has been instituted, declare the 
opposition to be deserted and abandoned and the marshal after re-advertising the 
sale of the property for three consecutive Saturdays, may proceed to the sale of the 
property accordingly. 

It is not necessary for me to decide on this application whether or not having 
regard to the declaration of abandonment of the plaintiff’s opposition, the proce-
dure for an injunction adopted by the plaintiff is correct. Suffice it to say that noth-
ing has been put forward on behalf of the plaintiff whereby I could in the exercise 
of my equitable jurisdiction grant the plaintiff’s application for an interlocutory 
injunction. 

The interim injunction granted on the 28th September, 1959, to the plaintiff is 
discharged and this application is refused. 

There will be costs to the defendant to be taxed, certified fit for counsel. 

Application refused. 

Solicitors: N. O. Poonai (for the plaintiff); L. L. Perry (for the defendant). 
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[Supreme Court (Luckhoo, C.J. (ag.)) September 12, 29, 1960]. 

Practice and procedure—Husband and wife—Husband in arrears of alimony at time 
of death—Action against his estate to recover arrears—Whether action is the correct pro-
cedure—Law Reform (Miscellaneous Provisions) Ordinance, Cap. 4, s. 12(1). 

At the time of his death the plaintiff’s husband was in arrears of payment under an or-
der of court for the payment of alimony to her. In an action by her against the executors of 
her husband’s estate for the recovery of the arrears— 

Held: whether or not arrears of alimony may in some way be recovered after a hus-
band’s death, they cannot be recovered by way of action whether in the lifetime of the hus-
band or after his death. 

Judgment for the defendant.  
R. H. McKay for the plaintiff.  
G. A. G. Pompey for the defendants. 

LUCKHOO, Ag. C.J.: By an order of the Supreme Court dated October 22, 
1951, in proceedings in its matrimonial and divorce jurisdiction, No. 573 of 1951 
for the County of Demerara, between Thomas Albert Rodney (now deceased) and 
his wife, Elizabeth Rodney (the pre- 
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sent plaintiff), the former was ordered to pay to the plaintiff the sum of $5 per 
week as alimony pending suit beginning from September 14, 1951. The deceased 
was at the date of his death on September 12, 1958, in arrears of payment under 
the aforesaid order of the court in the sum of $215 for a period of forty-three 
weeks ending August 24, 1958. 

The plaintiff in this action instituted in the civil jurisdiction of the court, now 
claims this sum of $215 from the executors of the estate of the deceased husband. 
Probate was granted to the executors by the Supreme Court on November 20, 
1958. These facts are stated in the plaintiff’s statement of claim and at the hearing 
before me have been treated by consent of the parties as an agreed statement of the 
facts. 

The executors contend that the payment of arrears of alimony pendente lite is 
not enforceable in any way after the husband’s death and that in any event the 
payment of arrears of alimony pendente lite is not enforceable by way of action 
even in the lifetime of a husband against whom an order for payment of alimony is 
made. 

Provision for the payment of alimony is made by s. 14 of the Matrimonial 
Causes Ordinance, Cap. 166. The procedure in making application for an order of 
alimony is contained in rr. 34 to 42 inclusive of the Matrimonial Causes Rules, 
Cap. 166 (Subsidiary Legislation). The rules, principles and practice relating to 
applications for alimony pendente lite in England, generally speaking, are applica-
ble to similar applications in British Guiana. 

It had been held in England in the case of Re Stillwell, [1916] 1 Ch. 365, that a 
widow was entitled to recover against her deceased husband’s estate, if it was sol-
vent, arrears of alimony due at his death. That decision has, however, since been 
disapproved and later overruled. In the case Re Hedderwick, [1933] Ch. 669, 
LUXMOORE, J., had to deal with the same question. He referred to the fact that in 
Bailey v. Bailey ([1884] 13 Q.B.D. at p. 859) Lord ESHER (then BRETT, M.R.) had 
pointed out: 

“In a court of common law no right to alimony existed: at all events the 
power to make an order did not by the common law exist in the Court of Di-
vorce, because that court was created by the legislature when it passed (the 
Matrimonial Causes Act, 1857).” 

That Act empowered the Divorce Court to order alimony to be paid in certain 
cases. By s. 52 of that Act provision was made that the decrees and orders to be 
made by the Divorce Court were to be enforced and put in execution in the same or 
the like manner as the judgments, orders and decrees of the High Court of Chan-
cery could then be enforced or put in execution. Thus an order of the Divorce 
Court for payment of alimony did not create a legal debt enforceable at common 
law but only a liability enforceable solely in the manner provided by the statute. It 
was pointed out by BOWEN, L.J., in Linton v. Linton ([1885] 15 Q.B.D, at p. 246) 
that arrears of alimony were, within the meaning of s. 5 of the Debtors Act, 1869, a 
debt due in pursuance of an order or judgment of a competent court and that before 
the Debtors Act was passed the payment of alimony was enforced by proceedings 
for attachment under the provisions of s. 52 of the Matrimonial Causes Act, 1857. 
Proceedings by way of attachment fell into disuse after the Debtors Act was 
passed. 
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BOWEN, L.J., was of the opinion that arrears of alimony are a debt within s. 5 
of the Debtors Act though they do not constitute a debt at law. 

LUXMOORE, J., in the case of Re Hedderwick, said ([1933] Ch. at pp. 674, 
675): 

“Consideration of the cases leads to the conclusion that alimony is a judi-
cial assessment of the husband’s obligation to maintain his wife. It is inalien-
able and unassignable: it cannot be affected by agreement between the parties 
or by the bankruptcy of the husband. Further, it cannot be sued for at law. The 
order for its payment is not final or conclusive, even in the Divorce Court. It 
remains subject to the control of the court, which may vary it from time to 
time, and there is complete discretion as to arrears: see in addition to the cases 
already cited Re Hawkins, Exp. Hawkins, [1894] 1 Q.B. 25; Kerr v. Kerr, 
[1897] 2 Q.B. 439; and Robins v. Robins, [1907] 2 K.B. 13. The authorities to 
which I referred make it clear that the only means of enforcing an order for 
alimony against a husband who refuses to pay it is under the Debtors Act . . . . 
Obviously, that remedy ceases to be available on the death of the husband.” 

LUXMOORE, J., in rejecting the view held by SARGANT, J., in Re Stillwell, [1916] 1 
Ch. 365, that a widow was entitled to recover against her husband’s estate arrears 
of alimony, referred to the fact that SARGANT, J., in his judgment limited the wife’s 
right to recover the arrears for one year only apparently in recognition of the prac-
tice of the Divorce Court not to enforce payment of arrears due in respect of any 
longer period. LUXMOORE, J., found it difficult to understand how such a limitation 
could be justified if the liability had in fact become a debt legally enforceable. 

Re Bidie, [1948] 1 All E.R. 885, is a case where a wife obtained a separation 
and maintenance order against her husband under the Summary Jurisdiction (Mar-
ried Women) Act, 1895. On his death arrears of maintenance were outstanding. It 
was held by JENKINS, J., that the widow was not entitled to be paid out of the de-
ceased’s estate any sum of arrears of maintenance. The judgment on that point was 
later affirmed on appeal by the Court of Appeal, the judges of the Court of Appeal 
being content to adopt the judgment of JENKINS, J., in the court below as their 
own— 

“Under s. 9 of the Summary Jurisdiction (Married Women) Act, 1895, the 
payment of any money ordered to be paid by any order under the Act may be 
enforced in the same manner as the payment of money is enforced under an 
order of affiliation.” 

This was in effect a reference to s. 4 of the Bastardy Amendment Act, 1872, which 
provides machinery for enforcing orders under that Act by way of distress and 
committal. 

It is to be observed that in British Guiana orders for maintenance under s. 42 
of the Summary Jurisdiction (Magistrates) Ordinance, Cap. 12, the local equivalent 
of s. 9 of the English 1895 Act, are enforceable also by way of distress and com-
mittal as provided under s. 42 of Cap. 12. 

In the course of his judgment in Re Bidie JENKINS, J., said ([1948] 1 All E.R. 
at p. 887): 
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“. . . but nothing that counsel for the widow has said, either about the 
common law right or the former equitable procedure, has by any means satis-
fied me that either common law or equity would have supported a claim by a 
wife against a deceased husband’s estate either for the price of necessaries for 
which he ought to have paid but failed to pay in his lifetime, or for some lump 
sum representing the total of the maintenance which a court of equity, if re-
course had been had to it in his lifetime, would have ordered him to pay. I do 
not think that either the common law right or the equitable practice to which I 
have been referred, would have sufficed of themselves to support such a claim 
against the estate of a deceased husband.” 

JENKINS, J., referred to the case of Re Woolgar, Woolgar v. Hopkins, [1942] 1 
All E.R. 583, where it was held by SIMONDS, J., following Re Hedderwick, [1933] 
Ch. 669, that arrears of permanent alimony were not recoverable from the estate of 
a deceased husband and that the position had not been altered by the Matrimonial 
Causes Rules, 1937. JENKINS, J., after declining to follow Re Stillwell. [1916] 1 
Ch. 365, and Firman v. Royal, [1925] K.B. 681 (which he thought followed Re 
Stillwell), held that there was no distinction for the present purpose between pay-
ments made under an order for alimony and payments under a magistrate’s order 
for maintenance and that arrears of payments of maintenance under a magistrate’s 
order are equally irrecoverable from the estate of a deceased husband. In the Court 
of Appeal, counsel for the wife contended that the effect of r. 62 (1) of the Matri-
monial Causes Rules, 1944, is that an order for payment for alimony may be en-
forced by writ of fieri facias and that the decisions in Re Hedderwick, [1933] Ch. 
669, and in Re Woolgar, [1942] 1 All E.R. 583, were based on a wrong view of the 
rule and could not stand. 

Rule 62 (1) provides as follows: 

“In default of payment to any person of any sum of money at the time ap-
pointed by any order of the court for the payment thereof, a writ of fieri facias, 
sequestration or elegit shall be sealed and issued as a course out of the Di-
vorce Registry upon an affidavit of service of the order and of non-payment.” 

LORD GREEN, M.R., in whose judgment SOMERVELL and EVERSHED, L.JJ., 
concurred, stated that it was worth noticing that in neither Re Hedderwick nor Re 
Woolgar was any suggestion argued that the rule affected the matter at all; that in 
the former case counsel did not, apparently, think it worth referring to and that in 
the latter case it was referred to not as governing the case, but on the assumption 
that it did not govern the case and that its effect had been altered by a later rule, r. 
81. Lord GREEN, M.R., went on to say that those rules did not apply to the case 
before the court which had nothing to do with the Matrimonial Causes Rules. 

From these cases it would appear that in England arrears of alimony or main-
tenance cannot be recovered by way of action and after the death of the husband 
are irrecoverable in any way. Counsel for the plaintiff, however, has cited the case 
of Sugden v. Sugden, [1957] 1 All E.R. 300, as authority for his contention that 
arrears of alimony are recoverable from the deceased husband’s estate by way of 
action. In that case the parties were married in 1927 and there were two children of 
the marriage. The 
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marriage was dissolved in 1945 and in the following year an order for maintenance 
was made in favour of the wife whereby the husband was ordered to pay to the 
wife one shilling per annum during their joint lives until further order, and also to 
pay to her until further order for the children maintenance at the rate of £300 per 
annum payable monthly until the children should respectively attain the age of 21 
years. The husband up to the time of his death had been paying under that order 
regularly. After his death the wife sought to make the husband’s executrix con-
tinue the payment of maintenance for the children on the basis that the obligation 
to do so continued until they were respectively 21 years and survived by virtue of 
s. 1 (1) of the Law Reform (Miscellaneous Provisions) Act, 1934. KARMINSKI, J., 
held that his estate was liable. On appeal from his decision the Court of Appeal 
held that on a true construction of the order the obligation imposed on the husband 
to make maintenance payments for his children ceased at his death and that s. 1 (1) 
of the 1934 Act had no application to that case. DENNING, L.J., in the course of his 
judgment ([1957]) 1 All E.R. at p. 302) said: 

“KARMINSKI, J., was much influenced by s. 1 (1) of the Law Reform 
(Miscellaneous Provisions) Act, 1934, which he thought applied so as to make 
the sums for maintenance continue after the father’s death. I do not agree with 
this view. The sub-section only applies to ‘causes of action’ which subsist 
against the deceased at the time of his death. The legislature had particularly 
in mind causes of action in tort which used to fail with the death of either 
party under the old common law maxim actio personalis moritur cum per-
sona. ‘Causes of action’ in the sub-section means, I think, rights which can be 
enforced, or liabilities which can be redressed, by legal proceedings in the 
Queen’s Courts. These now survive against the estate of the deceased person. 
‘Causes of action’ are not, however, confined to rights enforceable by action, 
strictly so called—that is, by action at law or in equity. They extend also to 
rights enforceable by proceedings in the Divorce Court, provided that they 
really are rights and not mere hopes or contingencies. They include, for in-
stance, a sum payable for costs under an order of the Divorce Court, or a right 
to a secured provision under an order already made against a man before his 
death: see Hyde v. Hyde, [1948] 1 All E.R. 362, and Mosey v. Mosey & 
Barker, [1955] 2 All E.R. 391. It must be noticed, however, that the sub-
section only applies to causes of action ‘subsisting against’ the deceased on 
his death. This means that the right or liability must have accrued due at the 
time of his death. There is no difficulty in an ordinary action in determining 
when the right or liability accrued due; but there is more difficulty in proceed-
ings in the Divorce Court. In that court there is no right to maintenance, or to 
costs, or to a secured provision, or the like, until the court makes an order di-
recting it. There is therefore no cause of action for such matters until an order 
is made. In order that the cause of action should subsist at the death, the right 
under the order must itself have accrued at the time of death. Thus a cause of 
action subsists against a husband for arrears of maintenance due at his death, 
but not for later payments. This view of proceedings in the Divorce Court is 
supported by the decision of HODSON, J., in Dipple v. Dipple, [1942] 1 All 
E.R. 234, where he pointed out that all that the wife had was the hope that the 
court would in its discretion order a secured provision. She had no right to it at 
all until the order was actually made, and hence she 
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had no cause of action at his death. Whilst I entirely agree with that decision, I 
do not think that the fact that a cause of action is discretionary automatically 
takes it out of the Act. An injunction is a discretionary remedy, but, if a cause 
of action for an injunction subsisted at the death, I should have thought that it 
would survive against the personal representatives. The only thing which takes 
a case out of the Act is the absence of an enforceable right at the time of 
death. 

In the present case, there was no right or liability subsisting against the 
father at the time of his death. He had paid everything up to that time. If there 
had been any arrears of maintenance payable by him at that time, then no 
doubt they would be payable by his estate after the death under s. 1 (1) of the 
Act of 1934; but there were no arrears. There was nothing, therefore, to come 
within the Act of 1934 at all.” 

Counsel for the plaintiff has urged that the remarks of DENNING, L.J., in that 
portion of his judgment should be adopted and applied by this court. Counsel also 
observed that s. 1 (1) of the 1934 Act was not referred to either in the course of the 
argument or in the judgment in Re Bidie or in Re Woolgar. The corresponding 
provision in British Guiana to s. 1 (1) of the 1934 Act is s. 12 (1) of the Law Re-
form (Miscellaneous Provisions) Ordinance, Cap. 4, which provides as follows: 

“Subject to the provisions of this section, on the death of any person after 
the commencement of this Part of this Ordinance all causes of action subsist-
ing against or vested in him shall survive against, or, as the case may be, for 
the benefit of, his estate: 

Provided that this subsection shall not apply to causes of action for defa-
mation, or seduction, or for inducing one spouse to leave or remain apart from 
the other or to claims for damages on the ground of adultery,” 

and is identical with the English provision. DENNING, L.J., was at pains to point 
out that the “causes of action” in the subsection are not confined to rights enforce-
able by action strictly so called but extend also to rights enforceable by proceed-
ings in the Divorce Court. He did not say that arrears of alimony subsisting at the 
time of a husband’s death are recoverable by way of action against the husband’s 
estate. DENNING, L.J., did not refer to Re Hedderwick, Re Woolgar or Re Bidie, 
and it is not certain that the reasoning behind the decisions in those cases was con-
sidered by him. He did not specifically refer to or dissent from the observation of 
BOWEN, L.J., in Linton v. Linton, (1885) 15 Q.B.D. 239, that arrears of alimony 
even though constituting a debt within s. 5 of the Debtors Act, 1869, do not consti-
tute a debt enforceable in law. Whether or not arrears of alimony may in some way 
be recovered after a husband’s death, they cannot be recovered by way of action 
whether in the lifetime of the husband or after his death (see Bailey v. Bailey, 
(1884) 13 Q.B.D. 239, followed in Robins v. Robins, [1907] 2 K.B. 13). 

I may mention that while in England arrears of alimony could, prior to the en-
actment of r. 62 (1) of the Matrimonial Causes Rules, 1944. be recovered in the 
husband’s lifetime under s. 5 of the Debtors Act, 1869, in this Colony in addition 
to a like remedy such arrears by virtue of O. 36, r. 8, of the Rules of the Supreme 
Court, 1955, may be recovered 
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by (a) writ of sale of property, movable and immovable; (b) attachment of debts 
due to the person directed by the order to pay the money; and (c) order charging 
the interest of the person (directed by the order to pay the money) in the shares or 
script of any incorporated company. 

The procedure by way of action adopted by the plaintiff for the recovery of 
the arrears of alimony unpaid at the death of her husband is incorrect and the claim 
must therefore be dismissed with costs to the defendants to be taxed. 

Action dismissed. 
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[Supreme Court (Bollers, J. (ag.)) June 17, 25, 29, July 6, September 30, 1960] 

Slander—Imputation of crime not punishable by imprisonment—Whether actionable 
in absence of proof of special damage. 

Criminal law—Fence supported by wallaba posts—Part of realty—Not larcenable. 

The defendant told certain persons that the plaintiff “thief local authority posts from 
the cross dam wire fence and get them in his yard”. The plaintiff sued for slander but no 
special damage was proved. The fence was supported by wallaba posts. 

Held: (i) in the absence of proof of special damage the words would be actionable only 
if they imputed the commission of a criminal offence punishable by imprisonment; mere 
liability to arrest was not enough; 

(ii) as the fence was supported by wallaba posts it must be considered as part of the re-
alty and not larcenable at common law; 

(iii) stealing a fence or part thereof is an offence under s. 86 of the Summary Juris-
diction (Offences) Ordinance, Cap. 14, but it is only punishable by imprisonment on a sec-
ond or subsequent conviction, and there was no suggestion in the words used of any such 
conviction. 

Judgment for the defendant.  
B. Prasad for the plaintiff.  
S. D. S. Hardyal for the defendant. 

BOLLERS, J. (Ag.): In this case the plaintiff, a councillor of the local author-
ity of Whim Village District, has brought an action for damages for slander against 
the defendant, a proprietor in the district, alleged to have been uttered by him on 
the 20th day of December, 1957, in the presence of bystanders one of whom was 
also a councillor of the same local authority. 

In paragraph 2 of the statement of claim the plaintiff alleges that on the date in 
question the defendant falsely and maliciously spoke and published of him in the 
presence and hearing of certain persons the following words:— 

“You Permaul, you and Badrinauth ah councillor and Badrinauth thief local 
authority posts from the cross dam wire fence and get them in his yard: you 
know and you nah say nothing and he dig the local authority street and carry 
the dirt in the yard.” 

In paragraph 3 there is the allegation that the defendant later on the same date 
repeated the alleged slanderous words to the village over- 
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seer at the village office in the presence and hearing of two other persons, the vil-
lage overseer then entered a report in the report book of the village district. 

The evidence led by the plaintiff did not support and sustain the allegation set 
out in paragraph 3 of the statement of claim, so that aspect of the matter need not 
concern us here. 

In paragraph 6 the innuendo pleaded is that the aforesaid words spoken and 
published by the defendant of the plaintiff meant and were intended and were un-
derstood to mean that the plaintiff was a thief and a dishonest person and that the 
plaintiff was stealing wallaba posts belonging to the Whim Local Authority. It 
must be noted at this stage that the plaintiff in the innuendo pleaded does not al-
lege that the words meant and were intended to mean that the plaintiff had com-
mitted a crime of such a nature for which he could be punished by imprisonment, 
or made to suffer corporally. 

After a consideration of the whole of the evidence I accepted the evidence led 
by the witnesses for the plaintiff, Permaul Narine and Shiuram, as to the incident 
that took place on the 20th of December, 1957, on the Whim Public Road, and I 
was convinced that the defendant used the words complained of by the plaintiff in 
paragraph (2) of the statement of claim. 

Counsel for the defendant has submitted however that the plaintiff has failed 
to prove special damage and in the absence of proof of special damage, the words 
would only be actionable if they impute the commission of a criminal offence 
which is punishable with imprisonment. He has submitted with confidence that the 
alleged words if found by the court to have been used by the defendant did not 
impute a crime punishable with imprisonment. In support of his contention he 
cited Jackson v. Adams (1835), 2 Bing N.C. 402, where it was held not actionable 
without proof of special damage to say of a church warden that he stole the bell 
ropes of the parish church inasmuch as he had possession of the bell ropes and 
could not be guilty of stealing them. 

I do not agree that this case has any application to the instant case as the basis 
of that decision was that the bells were legally the property of the church warden 
and in law he could not be guilty of stealing. No such position exists here as it has 
not been suggested that the plaintiff in his capacity as councillor had the posses-
sion and property of the wallaba posts and earth which could not be made the sub-
ject matter of the offence of larceny by him. 

Counsel for the defendant has however submitted further that at common law 
a fence and earth were all part of the reality and could not be made the subject 
matter of the offence of larceny and it is only by statute in this colony that a fence 
or any part of a fence could be the subject matter of a larceny. 

In RUSSELL ON CRIME, 11th Edition, at page 1010, it is stated that the realty 
and things which “savour of the realty” were not larcenable and such are things 
which, immediately before they are taken, are part of the freehold whether they are 
(1) part of the substance of the land, (2) produce of the land (3) affixed to the land; 
it follows that earth is clearly part of the realty. At page 1014 in RUSSELL it is 
stated:— 
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“At common law the things must be completely disconnected from the 
land so as to be no longer part of it, if it were to be larcenable. But after sever-
ance from the realty, things in certain circumstances could become the subject 
of larceny: thus stones, when dug out of a quarry, wood when cut, fruit when 
gathered, or grass when cut, can be stolen not only when they have been sev-
ered by the owner, but also if they have been severed by the thief himself, if 
there be an interval between his severing and taking them away, so that the 
severing and taking cannot be considered as one continued act.” 

No interval of time between the severing and taking away arises in this case in 
the use of the alleged words. In Billing v. Pill, [1954] 1 Q.B. 70, where the appel-
lant had been convicted of stealing an army hut, constructed of sections, which 
rested upon a concrete foundation, the floor of the hut being secured to that foun-
dation by bolts let into the concrete, the Divisional court applied the principle 
enunciated by BLACKBURN, J., in Holland v. Hudgson (1872), L.R. 7 C.P. 328, at 
page 335, and held that the hut was erected for a temporary purpose and could be 
removed without doing any damage to the freehold, and therefore was a chattel 
and was capable of being stolen. The test laid down by BLACKBURN, J., was 
that:— 

“an article which is affixed to the land even slightly is to be considered as part 
of the land unless the circumstances are such as to show that it was intended 
all along to continue a chattel, the onus lying on those who contended that it is 
a chattel.” 

This fence supported as it was by wallaba posts must therefore be considered as 
part of the realty and not larcenable at common law. 

Under the relevant statute of this colony, the Summary Jurisdiction (Offences) 
Ordinance, Cap. 14, counsel for the defendant has been at pains to point out that 
under s. 86, a person convicted under that section which deals with stealing a fence 
or part thereof is liable to a monetary penalty and it is only on a second or subse-
quent conviction that a term of imprisonment could be imposed. Counsel for the 
plaintiff attempted to overcome this situation by submitting that the words “you 
thief wallaba posts etc.” must be interpreted as meaning, you are stealing or in the 
habit of stealing wallaba posts, which words of themselves suggest a second or 
subsequent convictions. 

I am not impressed with this argument as in the local colloquial parlance if 
that were meant I would have expected the defendant to have used the words “you 
thiefing” wallaba posts. 

Under the statute dealing with indictable offences, the Criminal Law (Of-
fences) Ordinance, Cap. 10, there is no section which deals with the larceny of a 
fence. 

In Hellwig v. Mitchell, [1910] 1 K.B. 609, it was decided that words imputing 
that the plaintiff has been guilty of a criminal offence, punishable by fine only, but 
which involves a liability to summary arrest, will not support an action for slander 
without special damage. 
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BRAY, J., in his judgment stated: “I cannot find in the books a trace of author-
ity for saying that words imputing that the plaintiff has done an act for which he 
may be arrested, but which is punishable only by a fine, are actionable without 
proof of special damage, or that a mere liability to arrest is sufficient to make the 
crime one for which the offender can be said to suffer corporally”. 

In this case the words alleged to have been used by the defendant of the plain-
tiff were “I cannot have you in here, you were in the premises last night with a 
crowd, and you behaved yourself in a disorderly manner and you had to be turned 
out.” In the course of the trial the innuendo sought to be placed on these words was 
that they were capable of meaning that the plaintiff was a party to an unlawful 
assembly which is an offence punishable with imprisonment. This, however, was 
not alleged in the statement of claim, the innuendo alleged in the statement of 
claim being, that the words meant and were understood to mean that the plaintiff 
had been guilty of disorderly conduct of committing breaches of the peace and 
refusing to quit licensed premises, having thereby committed criminal offences. 
The learned judge expressed the opinion that the innuendo pleaded in the state-
ment of claim did not allege that the plaintiff had been guilty of being a party to an 
unlawful assembly but if this special innuendo had been pleaded it might have 
been left to the jury to say whether the words did in fact bear that meaning. He 
went on to hold that as far as the actual innuendo pleaded was concerned the words 
were not capable of bearing that meaning nor was the meaning alleged in the innu-
endo, that the plaintiff was drunk and disorderly which is an offence punishable 
with imprisonment. After a review of the authorities he rejected the contention that 
the rule does not require that the criminal offence should be one punishable by 
imprisonment and that it is sufficient if the offence be one which renders the of-
fender liable to summary arrest and detention. After referring to Micheal v. Spiers, 
25 T.L.R. 740, he expressed the view that a passage from the judgment of LAW-
RENCE, J., was a dictum that the corporal suffering must be by way of punishment, 
he then stated the passage already cited and concluded his judgment in the follow-
ing words:— 

“strictly speaking it is incorrect to say that a person who commits a breach of 
peace can be made to suffer corporally.” 

The principle therefore to be extracted from that case is that the test of actionabil-
ity is the punishment with which the offence imputed may be visited. The words 
must therefore impute an offence for which the person of whom it is said can be 
made to suffer corporally by a term of imprisonment. 

In Gray v. Jones, [1939] 1 All E.R. 798, ATKINSON, J., arrived at the conclu-
sion that it seemed that words imputing a criminal offence are actionable per se by 
reason of the obloquy to which they expose the plaintiff rather than of the danger 
of criminal prosecution. In this case the defendant (landlord) said to the plaintiff 
(tenant) whom he was seeking to get to quit the premises, in the presence and 
hearing of a number of persons “you are a convicted person. I will not have you 
here, you have a conviction” and it was contended that these words were not ac-
tionable without proof of special damage: It was held however: 

(i) These words were actionable without proof of special damage. 
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The basis of such an action is not that the words put the person defamed 
in jeopardy of criminal prosecution but that they caused other people to 
shun the person and exclude him from society. 

(ii) Upon these words, the jury were entitled to find that the plaintiff was al-
leged to have been convicted of an offence for which she might be sent to 
prison. 

It was pointed out by ATKINSON, J., that the innuendo alleged in the statement 
of claim was merely that the plaintiff had been found guilty of a criminal offence 
but that right from the beginning the innuendo opened was that these words did 
imply that the plaintiff had been found guilty of a criminal offence for which she 
could be sent to prison and that no objection was taken to that opening. 

The case therefore proceeded on that basis and the learned judge observed on 
the first point: “what is the real ground upon which the plaintiff may bring an ac-
tion for such defamation without proof of special damage? Is it because the mis-
conduct alleged is of so serious a character that the law visits it with punishment, 
and is therefore so likely to cause other people to shun the person defamed and to 
exclude him from society, that damage is presumed? Or is it the basis the fact that 
he is put in jeopardy? In my opinion the former view is the sound one.” 

On the other aspect of the matter that the innuendo must be that the plaintiff 
has committed a crime for which he might be sent or has been sent to prison—a 
crime of such nature that the law does punish by imprisonment—the learned judge 
stated that the point was raised here that the alleged words were not capable of 
being construed as imputing a crime for which the plaintiff has been or could have 
been sent to prison. After repeating the elementary rule that it is for the judge to 
say whether the words are or not capable of bearing a defamatory meaning and it is 
for the jury to say whether they do in fact bear such meaning or could reasonably 
be so understood, he went on to point out that it all depended on the circumstances 
of the particular case and it was for the jury to say whether the words did bear the 
particular meaning alleged by the plaintiff. “I think,” he says, “that the real test is 
whether or not reasonable people could reasonably take those words to mean that 
the plaintiff had done something for which she could have been put in prison. I 
think that is for the jury to say”. 

I am clearly of the opinion, therefore, that the case of Gray v. Jones estab-
lishes the principle that if the words used impute a crime but do not specifically 
mention a crime punishable by imprisonment it is open to the jury (if the judge 
holds that the words are capable of bearing a defamatory meaning) to infer in view 
of all the circumstances that the words do in fact bear a defamatory meaning and 
impute a crime punishable by imprisonment. This is of course the more easily 
done if the innuendo pleaded includes that the alleged words meant or were in-
tended to mean that the plaintiff was guilty of crime punishable by imprisonment. 
There must be therefore the circumstances from which the jury could reasonably 
say that the words could reasonably be so understood. 
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I agree therefore with the contention of counsel for the defendant that the 
words alleged by the plaintiff to have been used by the defendant of him are not 
actionable per se without proof of special damage as they did not impute a crime 
punishable by imprisonment, and I find as a fact that in view of all the circum-
stances that existed on the day in question the words did not bear that meaning and 
impute a crime for which the plaintiff could have been sent to prison. 

I have not overlooked the submission of counsel for the plaintiff that the 
words also imply and involve the commission of the offence of malicious injury to 
property, but there again under s. 56 of the Summary Jurisdiction (Offences) Ordi-
nance. Cap. 14, a person convicted under that section only becomes liable to im-
prisonment on a second or subsequent conviction. 

The action must therefore fail and be dismissed but I deny the defendant his 
costs by reason of his conduct on the date alleged when as I have already found he 
used the offensive language. 

There will be no order made as to costs. 

Judgment for the defendant. 

Solicitors: R. N. Tiwari (for the plaintiff); D. Dial (for the defendant.) 
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[Supreme Court—In Chambers, on appeal from the rent assessor’s court, George-
town, (Bollers, J., ) July 23, August 6, 13, September 3, October 5, 1960]. 

Rent restriction—Standard rent reduced without first having been ascertained—
Validity—The Rent Restriction Ordinance, Cap. 186, ss. 2 and 7 (2). 

Section 2 of the Rent Restriction Ordinance, Cap. 186, defines ‘standard rent’ as, “in 
the case of a dwelling house...first let alter (the 3rd September, 1939), subject to the provi-
sions of sub-s. 2 of s. 7, the rent at which it was first let:” 

Section 7 (2) provides as follows— 

“Where an application under sub-section (1) of this section is made in relation to 
premises (whether let furnished or unfurnished) first let as separate premises subse-
quent to the 8th March, 1941, the Rent Assessor may, having regard to all the circum-
stances of the case ascertain and certify the standard rent at a lesser amount, but not at 
a greater amount, than the rent at which the premises were first let.” 

In 1959 the bottom flat of a two-storeyed building was for the first time let as separate 
premises, the rent being $22.00 per month. Holding that there was no evidence on the re-
cord on which he could conclude what was the standard rent, and purporting to act under s. 
7 (2) (supra), the rent assessor inspected the premises and in the light of his inspection as-
certained and certified the standard rent at $21.00 per month. On appeal by the landlord— 
Held: (i) the standard rent must have been fixed and ascertained before it could be properly 
reduced by the rent assessor in exercise of his powers under s. 7 (2).; 
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(ii) the rent assessor could not therefore act under s. 7 (2) having found that there was 
no evidence by the parties of the standard rent; 

(iii) there was in fact evidence on the record of the standard rent. 

Appeal allowed.  

H. A. Bruton for the appellant. 

BOLLERS, J.: This is an appeal to a judge in chambers from a decision of the 
rent assessor in an application by the tenant to have the standard rent ascertained 
and certified and the maximum rent assessed, fixed and certified in respect of the 
bottom flat of the northern and front two-storeyed building situate as 130, Albert 
Street, Albouystown, let by the appellant (landlord) to the respondent (tenant) at a 
monthly rental of $28.70 (twenty-eight dollars and seventy cents). 

The appellant in the rent assessor’s court stated that he purchased the premises 
(two-flat building) in 1957 and there were two tenants in the bottom flat, the re-
spondent who paid $12:00 (twelve dollars) for her portion and the other tenant 
who paid $10.00 (ten dollars) per month. In February, 1959, the appellant let the 
whole of the bottom flat to the respondent for the sum of $22.00 (twenty-two dol-
lars) per month; the respondent agreed that this evidence was true and stated that 
in that month the appellant informed her that she must pay $30:00 (thirty dollars) 
per month as rent and as a result this application was made to the rent assessor. 

In his decision the rent assessor has said that there was no evidence on the re-
cord on which he could conclude what was the standard rent and as a result he 
inspected the premises and found it to consist of:— 

(a) a sitting-room — 10′4″ x 8′6″; 
(b) a dining-room — 9′ x 8′ ; 
(c) a large bedroom — 10′2″ x 10′ ; 
(d) a small bedroom — 9′ x 8′ ; 
(e) a kitchen — 9′4″  x  8′2″; 

with bathroom and 
toilet; and 

(f) a platform — 3′6″  x  3′6″ 

The premises are wired for electricity, there being four out-lets and one 
switch. An enamel sink is in the kitchen and running water is laid on. The walls 
were shrunk with large creases between the doors. The premises are painted inside 
and outside. 

The rent assessor went on to say that bearing in mind all the circumstances of 
the case, including the result of his inspection and the layout of the premises, he 
ascertained and certified the standard rent at $21.00 (twenty-one dollars) per 
month. It appears that when the rent assessor purported to ascertain the standard 
rent by inspection of the premises he acted under s. 7(2) of the Rent Restriction 
Ordinance, Cap. 186, which reads as follows:— 
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“Where an application under sub-section (1) of this section is made in relation 
to premises (whether let furnished or unfurnished) first let as separate prem-
ises subsequent to the 8th March, 1941, the rent assessor may, having regard 
to all the circumstances of the case, ascertain and certify the standard rent at a 
lesser amount, but not at a greater amount, than the rent at which the premises 
were first let.” 

It was observed in Ramballi v. Schuler, 1955 L.R.B.G. 144, that in the case of 
premises first let as separate premises subsequent to the 8th day of March, 1941, 
where the rent assessor came to the conclusion that the standard rent was unfair 
and unreasonable he could in pursuance of the exercise of the powers given to him 
by that section (which was then 4B (1A) of Ordinance No. 30 of 1948) reduce the 
standard rent where he considered it unfair and unreasonable. It follows that the 
standard rent must have been fixed and ascertained before it could be properly 
reduced to a lesser amount by the rent assessor in the exercise of his powers under 
the section. The proviso to s. 7(2) of Cap. 186 puts the matter beyond dispute 
when it states: “Provided that where the standard rent is so reduced, etc.” 

The rent assessor therefore misdirected his mind to the application of that sec-
tion having found that there was no evidence by the parties of the standard rent of 
the premises. 

Solicitor to the appellant has, in my opinion, quite rightly pointed out that 
there was evidence of the standard rent when both parties stated that when the 
premises were first let as separate premises in 1957 they were let at $22.00 
(twenty-two dollars) per month. 

Standard rent is defined in the Ordinance as the rent at which a dwelling-
house was let on the 3rd September, 1939, or where the dwelling-house was not 
then let, the rent at which it was let before that date, or in the case of a dwelling 
house first let after that date subject to the provisions of sub-s. (2) of s. 7 (just dis-
cussed), the rent at which it was first let. 

The evidence shows clearly that the rent at which these premises were first let 
was $22.00 (twenty-two dollars) per month and this sum would therefore represent 
the standard rent. I need hardly say that s. 7(3) would not apply as there is no evi-
dence of a standard rent of the whole of the building. 

The standard rent having been ascertained the appellant (landlord) would be 
entitled to the permitted increases under s. 15(1). In this regard his solicitor has 
conceded that there is no increase in the rates but points out that there was evi-
dence of improvements admitted by the respondent, i.e. in respect of a toilet, bath 
and running water involving a total expenditure of $700.00. The appellant would 
therefore be entitled to 8% (eight per cent) of this amount under section 15(1)(a) 
which would amount to $2.33 (two dollars and thirty-three cents) per month. 

In the result the appeal is allowed; the certificate of the rent assessor set aside 
and a new certificate to be issued by the rent assessor to read:— 
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(i)  standard rent per month — $22.00 
(ii)  increase assessed under s. 15(1)(a) of the 

Ordinance. — $  2.33 
(iii) increase assessed under s. 15(1)(b) of the 
 Ordinance. — Nil 
(iv)  increase assessed under s. 15(1)(c) of the 
 Ordinance. — Nil

Maximum rent per month  $24:33 

The appellant will have his costs fixed at $15.00. 

Appeal allowed. 

Solicitor: H. A. Bruton (for the appellant). 
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[In the Full Court, on appeal from a magistrate’s court for the Georgetown Judicial 
District (Luckhoo, C.J. (ag.), and Bollers, J.) July 29, August 12, October 7, 
1960]. 

Workmen’s Compensation—Whether applicant a dependant—Monthly expenditure of 
applicant’s household $95.00—Workman’s monthly contribution $30.00—Whether appli-
cant mainly dependent—Workmen’s Compensation Ordinance, Cap. 111, s. 2. 

The respondent’s son died as a result of an accident arising out of and in the course of 
his employment with the appellants. During the period of the employment he gave her $30 
monthly. She received a further $65 monthly from her husband and had the free use of his 
house valued at $20 per month. The monthly expenditure of her household was $95.00. 

On the question as to whether the respondent was “mainly dependent on the wages” of 
the workman within the meaning of the definition of the term “dependants” contained in s. 
2 of the Workmen’s Compensation Ordinance, Cap. 111, the magistrate held that the word 
“mainly” meant “substantially”, and that the respondent was a dependant. On appeal from 
his decision awarding compensation— 

Held: the word “mainly” means “for the most part”, “chiefly”, “principally” and not 
“substantially”. 

Appeal allowed. 
J. H. S. Elliott, Q.C., for the appellants.  
A. Chase for the respondent. 

Judgment of the Court: This is an appeal against the decision of a magistrate 
of the Georgetown Judicial District who awarded the respondent the sum of 
$2,051.10 as compensation to be paid by the appellants in respect of the death on 
the 9th of June, 1958, of one Norman Dudley as a result of injuries in an accident 
arising out of and in the course of his employment with the appellants as a winch 
operator. 

The respondent (applicant) is the mother of the deceased and claims to be a 
dependant of the deceased within the contemplation of the Workmen’s Compensa-
tion Ordinance, Cap. 111. There is no dispute 
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that the deceased died as a result of injuries sustained by him in an accident arising 
out of and in the course of his employment with the appellants. The sole question 
for determination is whether the respondent was a dependant within the meaning 
of that term in s. 2 of the Workmen’s Compensation Ordinance. 

The evidence on this issue is to the effect that the respondent is married and at 
all material times received from her husband the sum of $65.00 monthly. During 
the period of the deceased’s employment with the appellants from April, 1956, to 
9th June, 1958, he gave his mother the sum of $30.00 monthly. The respondent has 
two children whose ages are 5 years and 8 years and whom she and her husband 
maintain. She lives in a house owned by her husband in a respectable area at Craig 
Village, East Bank, Demerara. The respondent claims to have been mainly de-
pendent upon the wages of the workman at the time of his death. She has stated in 
evidence that she applied the sum of $30.00 sent her monthly by the deceased to 
buy foodstuffs for herself and that she maintained her two minor children from the 
sum of $65.00 sent her by her husband. In addition, she has the free use of her 
husband’s house on which counsel for the appellants seeks to place without any 
dissent from counsel for the respondent the value of $20.00 per month. The re-
spondent puts the monthly expenditure of her household at $95.00. 

Counsel for the appellant has submitted that a person cannot be said to be 
mainly dependent on another unless at least 50 per centum of his expenditure for 
the provision of the ordinary necessaries of life suitable for persons of his class 
and position is provided by that other person. The respondent is the wife of a 
workman, the amount of whose wages she states she does not know, employed by 
the appellants in their timber business in the interior of the colony. 

Section 7 of the Workmen’s Compensation Ordinance, Cap. 111, provides as 
follows:- 

“7. (1) The compensation shall be payable to or for the benefit of the work-
man, or where death results from the injury to or for the benefit of his depend-
ants, as provided by this Ordinance. 

(2) Where there are both total and partial dependants nothing in this Or-
dinance shall be construed as preventing the compensation being allotted 
partly to the total and partly to the partial dependants.” 

The term “dependants” is defined by s. 2 of Cap. 111 as follows:— 

“ ‘dependants’ means such of the members of a workman’s family as were 
wholly or mainly dependent upon the wages of the workman at the time of his 
death, or would but for the incapacity due to the accident have been so de-
pendent, and where the workman, being the parent or grandparent of an ille-
gitimate child, leaves such a child so dependent upon his wages or, being an 
illegitimate child, leaves a parent or grandparent so dependent upon his wages, 
shall include such an illegitimate child and parent or grandparent respectively: 
provided that a person shall not be deemed to be mainly dependent on the 
wages of another person unless he was dependent mainly on contributions 
from that other person for the provision of the ordinary necessaries of life 
suitable for persons in his class and position “ 
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Counsel for the respondent has submitted that a person is mainly dependent 
upon the wages of another person if the amount contributed by that person forms a 
substantial portion of the former’s expenditure for the provision of the ordinary 
necessaries of life suitable for persons in his class and position. Counsel contends 
that the magistrate did not err in finding that $35.00 per month formed a substan-
tial part of the respondent’s total expenditure of $95.00 or, if the value of her resi-
dence is taken into account, $115.00. 

Prior to the enactment of the Workmen’s Compensation Ordinance, Cap.111, 
in 1952, the law relating to workmen’s compensation was the Workmen’s Com-
pensation Ordinance, 1934 (No. 7) as amended from time to time. Under the ear-
lier Ordinance the term “dependants” was defined as follows:— 

“2. (1) In this Ordinance, unless the context otherwise requires:— 

‘dependants’ means such of the members of a workman’s family as were 
wholly or in part dependent upon the wages of the workman at the time of his 
death, or would but for the incapacity due to the accident have been so de-
pendent, and where the workman, being the parent or grandparent of an ille-
gitimate child, leaves such a child so dependent upon his wages or, being an 
illegitimate child, leaves a parent or grandparent so dependent upon his 
wages, shall include such an illegitimate child and parent or grandparent re-
spectively: provided that a person shall not be deemed to be a partial depend-
ant of another person unless he was dependent partially on contributions from 
that other person for the provision of the ordinary necessaries of life suitable 
for persons in his class and position; . . . . . . . . .” 

That definition may be compared with that contained in s. 35 (2) of the Work-
men’s Compensation Act, 1925 (U.K.)— 

“4. (1) The dependants of a workman entitled to claim compensation under 
this Act where the injury results in death are such of the members of the 
workman’s family as were wholly or in part dependent upon the earnings of 
the workman at the time of his death, or would but for the incapacity due to 
the accident have been so dependent, and where the workman, being the par-
ent or grandparent of an illegitimate child, leaves such a child so dependent 
upon his earnings, or, being an illegitimate child, leaves a parent or grandpar-
ent so dependent upon his earnings, shall include such an illegitimate child 
and parent or grandparent respectively; 

(2) A person shall not be deemed to be a partial dependant of another 
person unless he was dependent partially on contributions from that other per-
son for the provision of the ordinary necessaries of life suitable for persons in 
his class and position. 

(3) In this Act unless the context otherwise requires the expression 
“member of a family” means wife or husband, father, mother, grandfather, 
grandmother, stepfather, stepmother, son, daughter, grandson, granddaughter, 
stepson, stepdaughter, brother, sister, half-brother, half-sister.” 

The following are some of the principles which have been enunciated under 
the English provisions:— 
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It was pointed out in Fife Coal Co. v. M’Arthur (1926). 19 B.W.C.C. 461, that 
it will not be sufficient for the applicant to show merely that he has lost pecuniary 
benefit which he formerly derived from the earnings of the deceased. He must 
show that he was to some extent dependent upon that pecuniary benefit for the 
ordinary necessaries of life, having regard to his class and position in life. If the 
deceased does in fact provide in whole or in part, the necessaries for the applicant, 
his position as a partial dependant on him is not affected by the fact that his father 
is well able fully to support the applicant out of his earnings if in fact he has not 
done so—(Pearce v. Southern Railway Co. (1925), 18 B.W.C.C. 425). All the 
facts and circumstances of the case must be taken into consideration including the 
value of any assistance given by the deceased to the applicant beyond the de-
ceased’s contribution of earnings—Tanworth Colliery v. Hull, [1911] A.C. 655; 4 
B.W.C.C. 313. 

The words “ordinary necessaries of life suitable for persons in his class and 
position” are not confined to the necessaries of the individual claimant, but in the 
case of a father, include the provision of ordinary necessaries of life for the family 
as a whole. (Peart v. Bolckow (1924). 17 B.W.C.C. 221). 

The question of dependency is one of fact. 

It is not conceded by counsel for the appellants that under the provisions of 
the earlier legislation the respondent would have been held to be even partially 
dependent for the reason that the respondent has not discharged the evidential onus 
by showing that to some extent she was dependent for the ordinary necessaries of 
life upon the pecuniary benefit given her by the deceased as distinct from losing a 
pecuniary benefit only. 

We are not prepared to say that on the evidence adduced a magistrate could 
not reasonably conclude that the respondent had discharged the evidential onus 
that the respondent was partially dependent on the deceased. But has the respon-
dent discharged the evidential onus of showing that she was mainly dependent for 
the ordinary necessaries of life upon the pecuniary benefit given her by the de-
ceased? The answer to that question involves the meaning to be given to the word 
“mainly” where it appears in the definition of the term “dependants”. The synon-
yms of “mainly” to be found in the NUTTALL’S DICTIONARY OF ENGLISH SYNO-
NYMS AND ANTONYMS are “firstly”, “chiefly,” “principally,” “largely,” “entirely,” 
“absolutely.” The antonym given is “partially.” 

In Miller v. The Owners Of The Ship Ottilie, [1944] 1 All E.R. 277, the ques-
tion for determination was the meaning to be given to the word “mainly” contained 
in s. 35 (2) of the Workman’s Compensation Ordinance, 1925 (U.K.). That section 
provided as follows:— 

“This Act shall not apply to such members of the crew of a fishing vessel as 
are remunerated wholly or mainly by shares in the profits or the gross earnings 
of the working of such vessel.” 

As is stated in the headnote to that case the respondent was employed by the appel-
lants as a cook on a fishing vessel under a service agreement whereby the respon-
dent was paid a fixed wage and poundage, i.e., a share of the profits earned by the 
vessel out of its catch of fish. When the 
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respondent entered into the agreement he expected to earn more in poundage than 
by the fixed wage and on the material voyage his fixed wage was £4.6s.9d. and his 
poundage amounted to £7.9s. During the voyage the respondent was injured by an 
accident which occurred on the vessel and he made application under the Work-
men’s Compensation Act, 1925, for compensation. The appellants contended that 
the respondent was remunerated mainly within the meaning of s. 35 (2) of the Act, 
and that, therefore, the Act had no application to the respondent. On behalf of the 
respondent it was argued— 

(a) that the remuneration was the fixed rate of wage and not the fluctuating 
amount dependent upon uncertain factors; and 

(b) that the voyage was not a fair criterion of what might be earned as 
poundage on the average. 

It was held by the Court of Appeal that upon the facts of the case the work-
man’s poundage for the voyage was a fair average of the estimated poundage. As 
to the other question, the true construction of s. 35 (2) of the Act, it was held that a 
workman is remunerated mainly by a share in the profits or the net earnings where 
this exceeds the fixed rate of wage. In the course of his judgment, SCOTT, L.J., 
after dealing with the agreement between the parties and considering the case of 
Costello v. Owners of the Ship Pigeon, [1913] A.C. 407, a decision of the House 
of Lords, said— 

“The agreement being the same, that decision is binding on us, and leaves 
the meaning of the word ‘mainly’ as the only new question for us to decide. I 
cannot myself see any ambiguity in the word nor have I any doubt as to its 
meaning. The subsection lays down a criterion to be measured quantitatively, 
in terms of money, and in my view as the major part of the man’s earnings 
was his share of the profits, he was mainly remunerated by a share of the prof-
its.” 

LUXMOORE, L.J., in the course of his judgment, (at page 280) said that he 
should have thought it was perfectly clear that in the section the word “mainly” is 
used in its ordinary meaning and he referred to the OXFORD ENGLISH DICTIONARY 
definition of “mainly” as “for the most part”; “chiefly”; “principally”. 

Referring back to the definition of the term “dependants” in s. 2 of the Work-
men’s Compensation Ordinance, Cap. 111, it seems clear to us that a similar 
meaning must be given to the word “mainly” in that definition. The magistrate was 
in error in coming to the conclusion that the word “mainly” in the definition meant 
“substantially”. 

For these reasons the appeal must be allowed and the order of the magistrate 
set aside without any order as to the costs of this appeal. 

Appeal allowed. 
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[Supreme Court (Fraser, J.) May 30, 31, June 1, October 15, 1960]. 
Immovable property—Opposition action—Execution in personam—Extent of rights 

extinguished. 
Mortgage—No proof of actual notice—Whether possessory rights extinguished—

Nature of Roman-Dutch mortgage. 
Land partitioning—Whether partition officer has jurisdiction over possessory rights—

Failure to appeal against partition officer’s award—Whether bar to opposition action. 
In 1898 immovable property was devised by Susana George to her brother-in-law, 

Henry Lyte. The latter died in 1907 and thereafter his widow, Fanny Lyte, and her descen-
dants continued in occupation. On the 9th June, 1910, the property was sold at execution to 
J. C. Fernandes, a partner in the firm of Lopes and Fernandes, to recover an amount owing 
by Fanny Lyte, and on the 16th June, 1910, HEWICK, C.J., (Ag.), granted letters of decree in 
respect of it to the partners of that firm. There was no evidence that Fanny Lyte or her de-
scendants ever had notice of that sale or of a mortgage which was passed over the property 
by the said J. C. Fernandes, in 1915. J. C. Fernandes later devised the property to his wife, 
H. A. Fernandes, who in 1940 transported it to the defendant H. 

The plaintiffs were descendants of Henry Lyte, S, who was born on the land in 1913, 
began to work on it from about 1925 with his other relatives, and was in continuous occupa-
tion save for certain house lots of which the defendant H took possession in 1953. M was 
born in 1935 and his occupation commenced in 1939. 

Held:(i) the execution sale to Fernandes was execution in personam and not execution 
in rem and therefore could not convey the interests of persons other than Fanny Lyte or any 
interest greater than that held by her: 

(ii) it has been long established, with regard to the extinction of possessory rights, 
that a person in possession must have had actual notice. The court would not presume that 
the plaintiffs’ ancestors in possession at the time had notice of the mortgage which was 
passed in 1915; 

(iii) unlike an English mortgage, the Roman-Dutch mortgage does not convey title 
to the property; on the contrary, the property is held in statu quo by the mortgagor but made 
subject to the payment of the mortgage debt. Hence, the concept of the equity of redemption 
does not arise in the Roman-Dutch mortgage: 

(iv) the notice contemplated in Khan v. Maraj, 1930 L.R.B.G. 9, is a notice of a 
conveyance by which one party becomes divested of, and the other party invested with, the 
legal ownership; the Roman-Dutch mortgage is not a conveyance in that sense, and there-
fore the principle of actual notice does not arise for consideration where the land which is 
mortgaged is at the same time subject to a possessory interest. A mortgage, with or without 
actual notice, cannot affect the claims of a person with a possessory interest or a person in 
possessory ownership; 

(v) but a person entitled to make a possessory claim who having actual notice of a 
mortgage fails to oppose it, may be later met with a plea of acquiescence; 

(vi) if the plaintiffs had a right by inheritance they were not precluded from seek-
ing a prescriptive title provided they could establish uninterrupted occupation for the statu-
tory period. If Fanny Lyte succeeded wholly to the property in 1907 then her interest was 
absolutely extinguished by the execution sale in 1910, but the subsequent occupation by her 
and her descendants would have been adverse to the new owners. The mortgage of 1915 
would not have broken that chain of adverse occupation, but even if it did their occupation 
after 1915 was nevertheless adverse to the owners and their mortgagee; 

(vii) a partition officer has no jurisdiction to entertain claims by persons claiming 
title by adverse occupation and the failure of the plaintiffs to appeal was no bar to an oppo-
sition action intended to restrain the passing of a transport by the partition officer to a per-
son in whose favour an award was made. 

Judgment for the plaintiffs.  
B. Prasad for the plaintiffs. 
K. M. George, Senior Crown Counsel (ag.), for the first-named defendant.  
S. D. S. Hardyal for the second-named defendant. 
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FRASER, J.: In this action the plaintiffs claim— 
(a) a declaration that they are owners of the following property: 

“house lots numbered 1 (one) and 82 (eighty-two) section A; 83 (eighty-
three), 84 (eighty-four), and 135 (one hundred and thirty-five), section B; 
reef lots numbered 1 (one), and 2 (two) and cultivation lots numbered 47, 
48, and 49 being portions of plantation lot number 53 or Union in the lots 
52—56 Country District situate on the Corentyne Coast, of the County of 
Berbice, in the Colony of British Guiana, the said lots being laid down 
and defined on a plan by J. L. Yhap, Sworn Land Surveyor, dated the 2nd 
day of May, 1950, and duly deposited in the Deeds Registry at New Am-
sterdam, Berbice, on the 7th day of March, 1955;” 

(b) a declaration that the award made by the first-named defendant to and in 
favour of the second-named defendant is unjust; and 

(c) a declaration that the oppositions entered by the plaintiffs on the 30th 
day of August, 1956, and the 1st day of September, 1956, to the passing 
of the said transport be just, legal and well founded. 

The transport opposed by the plaintiffs was advertised to Gulam Husein in 
pursuance of an award made in his favour by J. L. Yhap, the officer appointed to 
partition plantation lot number 53 or Union, Corentyne, Berbice, under the provi-
sions of the District Lands Partition and Re-Allotment Ordinance, Cap. 173. Upon 
the hearing of claims at the partition meeting held prior to the partition and re-
allotment, the defendant Gulam Husein made a claim to: 

half share of land situate at Plantation Lot number 53 or Plantation Union, 
Corentyne Coast, of the County of Berbice, known as Lot number 1 (one) the 
said Lot number 1 (one), being laid down and defined on a diagram of the said 
Lot 53 or Plantation Union, made by William Chalmers, Sworn Land Sur-
veyor, and deposited in the Registrar’s Office, Berbice, in January, 1876, no 
building thereon—” 

This claim was made by virtue of transport No. 235 of 1940, passed by Helena 
Amelia Fernandes in favour of Gulam Husein on 18th April, 1940. With respect to 
this claim the partition officer awarded Gulam Husein, in a list of awards pub-
lished in the Official Gazette on 1st July, 1950, inter alia house lots 1 and 82 (sec-
tion A) 83, 84, and 135 (section B) and reef lots 1 and 2, and cultivation lots 47, 
48, and 49, being portions of plantation lot number 53 or Union as partitioned and 
reallotted. 

The two plaintiffs had attended the meeting held by J. L. Yhap before the par-
tition commenced and were among a group on whose behalf David Nathaniel 
Donald claimed a half part or share in plantation lot number 53 known as lot num-
ber 1 or Plantation Union as the heirs of Henry Lyte. Apparently, neither the plain-
tiffs nor their representing claimant produced any documents. As already men-
tioned the partition officer awarded the re-allotments to Gulam Husein. David Na-
thaniel Donald appealed against the award made to Gulam Husein. The plaintiff 
Simpson said that the appeal was withdrawn. 

Before dealing with the evidence, it is convenient to examine the legal issues 
involved in the light of the history of the half share of plantation lot number 53 or 
Plantation Union, known as lot number 1. The first 
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reference to the property in the documents tendered appears in the will of Susana 
George, an illiterate, who died on 27th July, 1898. At the clause described 
“Sixthly” the testatrix stated— 

I nominate institute and appoint Henry Lyte Snr. sole heir to half share of land 
at No. 50 Village and half share of land at No. 53 Village and six heads cat-
tle.” 

It is alleged that Henry Lyte was the brother-in-law of Susana George. He was also 
the husband of Fanny Lyte with whom he had four children, viz: Isabella, Maria, 
Princess and Katherine. Henry Lyte died on the land at plantation lot number 53 
known as lot number 1 in 1907. Fanny Lyte and her descendants thereafter contin-
ued to dwell on the land and cultivated it. 

On 18th December, 1909, HENRY BOVELL, C.J., in the petition of Lopes and 
Fernandes v. Fanny Lyte ordered a fiat executio for the recovery of the sum and 
costs specified in a writ amounting to $16.56 and all subsequent costs allowed by 
the Magistrate’s Courts Ordinance, 1893. The property upon which execution was 
levied was described in the conditions of sale as: 

“half (½) share of land situate at Lot number 53, or Plantation Union, Coren-
tyne Coast of the County of Berbice known as Lot number 1 (one) and said lot 
number 1 (one) being laid down and defined on a diagram of the said lot 53, 
or Plantation Union made by William Chalmers, Sworn Land Surveyor, and 
deposited in the Registrar’s Office, Berbice, January 1876.” 

As a result, the property was sold at execution on 9th June, 1910, and purchased 
for the sum of $10.00 by Joaquim C. Fernandes, a partner in the firm of Lopes & 
Fernandes of Plantation Springlands, Corentyne. On 16th June 1910, HEWICK, C.J. 
(Ag.), upon a petition by Manuel Rodrigues, Lopes and Joaquim Casimiro Fernan-
des, carrying on business in the name of Lopes & Fernandes, granted them letters 
of decree to the property. By so doing, there was transferred to Lopes & Fernandes 
all right, title of, in, and to the said property annulling and making void all claims, 
demands or mortgages which may have been on the property before the date of the 
execution sale of all which annotation was made in the Registrar’s Office of Brit-
ish Guiana. 

Some background to the procedure obtaining in these matters at that time is 
given by E. MORTIMER DUKE, a former judge of the Supreme Court of Trinidad 
and Tobago, in his “TREATISE ON THE LAW OF IMMOVABLE PROPERTY IN BRITISH 
GUIANA (1923)”. In Cap. 8 at page 28 the author writes: 

“In former times, as soon as fiat executio was granted, or a writ of execution 
was issued out of the Supreme Court Registry, the creditor could take immov-
able property in execution without any proof to the Registrar that it belonged 
to the judgment debtor. This procedure led to many abuses, many lands being 
taken in execution in respect whereof the judgment/debtor was never in pos-
session. A change was made in 1910 when it was provided (Rules of Court, 
3/5/1910, Order 36, Rule 40) that an affidavit of title was necessary except in 
cases of proceedings in rem by way of parate execution. It was, however, pro-
vided that possession of the judgment debtor for any period not being less 
than five years shall be deemed prima facie evidence of title.” 
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A sale and purchase following proceedings in rem by way of parate execution 
create rights of a nature quite different from those taken in personam by way of 
ordinary execution for the recovery of a judgment debt. In the case of Dos Santos 
v. Johnson (Official Gazette, 5th June, 1901, p. 1329) the Supreme Court dis-
missed an action where the plaintiff claimed possession in whole of land in respect 
of which letters of decree were issued to him after a sale at execution, the debtor’s 
interest having been limited to one half only of what was sold. The court affirmed 
the principle that the sale related only to those rights which the execution-debtor 
had and that a purchaser could obtain no better right and title than that vested in 
the execution-debtor. 

The difference between execution in personam for the recovery of a judgment 
and execution in rem by way of parate execution is this: The levy in the case of 
parate execution is against the land as such irrespective of rights over it and a sale 
in that event conveys a title free from all rights and encumbrances, including the 
rights which might have been obtained by other persons including those in adverse 
occupation for the statutory period enabling them to obtain title by prescription—
Ramnarine v. Bassoo, 1956 L.R.B.G. 12, following Bowen v. Jones, 1948 
L.R.B.G. 55, and Incorporated Trustees of the Diocese of Guiana v. McLean, 
1939 L.R.B.G. 182. The levy in execution in personam is against the right, title 
and interest of the execution debtor only and no more. 

The sale at execution to Joaquim C. Fernandes purported to extinguish all reg-
istered claims and encumbrances. It could not, however, convey any interest 
greater than the exact interest in the property held by the execution-debtor, Fanny 
Lyte. It follows therefore that the letters of decree granted to Lopes & Fernandes 
could only vest in Lopes & Fernandes an interest or share equivalent in extent to 
that held by Fanny Lyte. The execution sale to Fernandes was execution in per-
sonam and not execution in rem and therefore could not convey the interests of 
persons other than Fanny Lyte or any interest greater than that held by Fanny Lyte. 
There is no evidence that Fanny Lyte or her descendants ever had notice of the sale 
at execution. 

In 1915 Joaquim Casimiro Fernandes mortgaged several properties, including 
the half share in lot number 53 known as lot number 1, to Gregoris Bettencourt by 
deed of mortgage No. 4 of 1915. There is no evidence that the persons in posses-
sion at that time ever had notice of the mortgage. It has been urged that the plain-
tiffs’ ancestors in possession at the time must be presumed to have had notice of 
that mortgage and that the court should not presume that the persons in possession, 
whoever they were, did not have actual notice of the mortgage. That proposition is 
untenable. There can now be little doubt that notice is an important, vital and in-
dispensable feature in cases where possessory rights or legal rights to land are be-
ing extinguished. It has been established, with regard to the extinction of posses-
sory rights, that the person in possession must have had actual notice. In the case 
of Abdool Rohoman Khan v. Boodhan Maraj, 1930 L.R.B.G. 9, SAVORY, J., after 
reviewing several authorities said this at page 18:— 

“I prefer to follow the authorities first referred to and to hold (1) that the ad-
vertisement of the transport is not equivalent to actual notice, in case of a per-
son in possession for the statutory period, and (2) that a person in possession 
of land for that period does not 
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lose his rights if he does not oppose an intended sale or mortgage of the same 
land of which he has not had actual notice. That persons rights may be nega-
tive in character, but in my opinion they are effective and can be asserted in a 
court.” 

Following that statement of the law I hold that actual notice to a person in 
possession of land is essential and must be established upon the evidence led be-
fore the court. It cannot be presumed from the negative circumstance that there is 
no direct evidence that actual notice was not given. 

Some comments should be made, however, on the effect of a mortgage of land 
upon which there is a competing possessory claim. In the passage quoted above 
from the judgment of SAVORY, J., it is stated: 

“that a person in possession of land for that period does not lose his rights if 
he does not oppose an intended sale or mortgage of the same land of which he 
has not had actual notice . . . .” 

The passage may be taken inferentially as establishing that a claimant will lose his 
rights to the land if he failed to oppose a mortgage of which he has had actual no-
tice. That proposition was urged with some emphasis on behalf of the second de-
fendant. I do not think that it is sound nor do I think that SAVORY, J., intended that 
construction. If, however, my rejection of that proposition is to be construed as a 
disagreement with a former judge of the Supreme Court whose erudition and ex-
perience were undoubtedly of a high order, I think that I should state fully my rea-
sons. 

By s. 3 (D) (b) of the Civil Law of British Guiana Ordinance, Cap. 2, the Ro-
man-Dutch law and practice relating to conventional mortgages was retained. The 
conventional mortgage, which is the subject of express agreement between mort-
gagor and mortgagee embodied in a mortgage deed executed before the court, is 
the form mortgage habitually created in this country and continues to the present 
day. It is, however, a transaction of a different quality from the mortgage known to 
the English law of real property. The element of security is common to both the 
Roman-Dutch and the English mortgage, but, unlike its English counterpart, the 
Roman-Dutch mortgage does not transfer to the mortgagee dominium over the 
property. There is no conveyance of the property as such; on the contrary the 
property is held in statu quo by the mortgagor but made subject to the payment of 
the mortgage debt. 

It is for that reason that the concept of the equity of redemption does not arise 
in the Roman-Dutch mortgage. There is no property for the mortgagor to redeem. 
Likewise, the mortgagee has no power to foreclose in the strict sense because he is 
never seised of the property. By foreclosure in England a mortgagee, or any person 
claiming an interest in the mortgage under him, can compel the mortgagor, after 
breach of the condition, to elect either to redeem the pledge or that his equity of 
redemption be extinguished by an order of the court. 

The true nature of the Roman-Dutch mortgage is reflected in the form of rem-
edy available to the mortgagee. An informative and helpful review of the history 
of the Roman-Dutch mortgage is given by Dr. F. W. H. RAMSAHOYE in his treatise 
on “THE DEVELOPMENT OF THE LAND LAW IN BRITISH GUIANA” at pages 456-465. 
At page 459 the author writes as follows; 
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“In Mendonca v. Gonsalves (1883) (unreported) the Supreme Court of 
Civil Justice of British Guiana considered the nature of a mortgage under the 
Roman-Dutch system and made observations on the manner of recovery of the 
debt. The Court, following VAN LEEUWEN and BURGE, was clearly of the 
opinion that a mortgage of real property was a movable debt, the thing 
pledged never becoming the property of the creditor but can only be sold after 
a previous decision of the Court in order to realise from the proceeds the capi-
tal sum with the arrears of interest. The right of the mortgagee was always an 
action for the recovery of money, the real security being only subsidiary, the 
primary demand being personal. Their Honours CHALMERS, C.J., and ATKIN-
SON, J., observed that even the sentence of foreclosure in the proceedings did 
not have the effect of passing property to the mortgagee for he then only re-
quired power to sell the property and apply the proceeds in liquidation of his 
debt.” 

There cannot be any doubt that the mortgage as known to the law of this coun-
try is substantially a different institution from the English mortgage; nor has it lent 
itself to the engraftment of equitable principles. There is in British Guiana no equi-
table mortgage by deposit of title deeds. There is no equity of redemption. The 
concept of consolidation is inapplicable for the reason that there is never a vesting 
of the property in the mortgagee. 

If, therefore, the property does not pass out of the hand of the mortgagor, then 
the legal right remains unimpaired and stays in the hand of the legal owner to be 
threatened by a competing possessory claim. The notice contemplated in Khan v. 
Maraj (supra) is, I think, notice of a conveyance by which one party becomes di-
vested of, and the other party invested with, the legal ownership; the Roman-Dutch 
mortgage is not a conveyance of immovable property in that sense and I am of the 
opinion therefore that the principle of actual notice does not arise for consideration 
where the land which is mortgaged is at the same time subject to a possessory in-
terest, for the reason that a mortgage does not transfer any rights to the property 
and therefore does not extinguish any burdens. 

A prudent person entitled to make a possessory claim may be well advised, 
however, upon actual notice of the mortgage, to oppose it, as he has a right to do, 
and seek appropriate declarations, lest he be met with a plea of acquiescence 
should he attempt to oppose the transporting of the property to the former mort-
gagee in the event of the former mortgagee purchasing the property at execution 
after an order for sale resulting from failure of the legal owner to fulfil payments 
due under the mortgage deed. 

If I am right in holding that a mortgage of land does not necessarily affect the 
rights of the holder of a possessory interest, then the mortgage by Fernandes would 
not extinguish any possessory rights which had accrued at the time of the mort-
gage. The position appears to me to be this: A person in adverse occupation of 
immovable property does not acquire a possessory interest until the owner is by 
limitation debarred from ousting him; thereafter his occupation becomes a posses-
sory interest bearing a negative right, which, after the statutory period expires, 
ripens into possessory ownership. I hold, therefore, that a mortgage with or with-
out actual notice cannot affect the claims of a person with a possessory interest or 
a person in possessory ownership. 
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By transport No 234 of 1940 Helena Amelia Fernandes, in her capacity as ex-
ecutrix named under the last will and testament of Joaquim Casimiro Fernandes, 
passed title of the property to herself as sole devisee under the will of her husband 
Joaquim Casimiro Fernandes. 

By transport No 235 of 1940 dated 18th April, 1940, Helena Amelia Fernan-
des transported the property to the defendant Gulam Husein the same being half 
share of land at Plantation Lot number 53 or Plantation Union, known as Lot num-
ber 1 (one). 

It appears from the evidence that Henry Lyte and his wife Fanny Lyte with 
their children and grandchildren lived on the land until the death of Henry Lyte in 
1907. Maria Lyte, the second daughter of Henry and Fanny Lyte, was the grand-
mother of the plaintiff Joseph Simpson. She married Peter Donald and their daugh-
ter Diana Donald married Henry Simpson. The plaintiff is a child of that union I 
believe that the plaintiff was born on the land in 1913 and accept his statement that 
he grew up on the land and began to work there from about 1925 with his other 
relatives. It appears that other descendants of Henry and Fanny Lyte also lived on 
the land and toiled there for many years after the death of Henry Lyte. The plaintiff 
Simpson went on to say that at one time he and his relatives occupied the whole of 
the land but from 1950 he has occupied and worked the reef lots and the cultiva-
tion lots only. His evidence is that he plants rice on the cultivation lots and main-
tains a farm on the reef lots. I believe that to be the case but it does not appear 
from the evidence what is the extent of his actual occupation of those areas of land. 
I also accept the evidence that at the time of the partition the house lots were va-
cant and that Gulam Husein, having taken possession of those house lots in 1953, 
erected two buildings upon them. In so far as the reef lots and the cultivation lots 
are concerned, however, the occupation by the plaintiff Simpson has never been 
disturbed. 

The plaintiff Michael Moore was born in 1925. He also is a descendant of 
Maria Donald. His mother, Eliza Donald, was a daughter of Maria Donald, born 
Lyte. I believe that the plaintiff Moore, along with Joseph Simpson and his other 
relatives, cultivates the land and that no one had ever stopped him from doing so. 
It appears, however, that Moore’s occupation as such begins from about 1939 and 
that previous to that year he lived with his mother on another portion of land. 

I do not accept the evidence of the defendant and his witnesses that the whole 
land has been unoccupied and had been abandoned except for a house occupied by 
Prestly Kendall between 1920—1930. I believe that there was a house on the land 
and that after the death of Diana Simpson, the plaintiff Simpson’s mother, the 
house was broken down in 1944. 

There is left to be determined the legal position of the parties in the light of 
my findings of fact. There is no evidence of Henry Lyte’s testamentary status at 
the time of his death. If Fanny Lyre succeeded wholly to the property, then her 
interest was absolutely extinguished by the sale at execution and thereafter the 
occupation by herself and her descendants would have been adverse to the new 
owners Lopes & Fernandes. The intervening mortgage in 1915 would not have 
broken that chain of adverse occupation. If, however, I am wrong in that view, 
then the occupation, having continued without interruption from 1915 when the 
mortgage 
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was passed, it would nonetheless have been adverse to the owners and their mort-
gagee. At the time of the passing of title by Lopes and Fernandes in 1940 to He-
lena Amelia Fernandes who at the same time passed title to the defendant Gulam 
Husein, that occupation would therefore have ripened into a possessory interest 
with a negative right in the persons in physical possession having commenced 
from 1915. The plaintiff Simpson would be among them and Eliza Donald, the 
mother of the plaintiff, Moore. 

If on the other hand Fanny Lyte had only a limited interest by intestate succes-
sion, only that interest would have passed by the sale at execution. Any convey-
ance seeking to pass a greater interest or relating to a greater interest would have 
been irregular on the authority of Dos Santos v. Johnson. If that is so, then the 
question arises whether the plaintiffs, even though they may be entitled to share in 
the property as heirs ab intestato, are bound to maintain their claim as an inheri-
tance from Henry Lyte their common ancestor. I do not think that that must neces-
sarily be the case for the reason that it may be possible for a claimant to establish 
long possession of property, but highly difficult and expensive, if not sometimes 
impossible, to establish his right by inheritance. BOLAND, J., said this in the case of 
Bobb-Semple v. Lanferman, 1952 L.R.B.G. 47: 

“Not infrequently a person petitions the court for a declaration of a possessory 
title because he finds it easier or less expensive to establish a possessory title 
by prescription than to prove his legal title to the land.” 

I think therefore that if the plaintiffs do have a right by inheritance they are not 
precluded from seeking a prescriptive title providing they can establish uninter-
rupted occupation for the statutory period. The Supreme Court granted petitions 
for prescriptive title in the petition of J. Allicock et al (1957) to persons whose 
ancestor, R.F. Allicock, was the original owner of the property to which, it could 
be said, the petitioners had a claim by inheritance. 

Finally, the question which remains to be disposed of is whether the failure to 
appeal against the award of the partition officer is a bar to an opposition action 
intended to restrain the passing of a transport by the partition officer to a person in 
whose favour an award is made. The case of Stewart v. Haynes, 1953 L.R.B.G. 46, 
has been cited in support of this proposition. It would seem, however, that a parti-
tion officer has no jurisdiction to entertain claims by persons claiming title by ad-
verse occupation. The grounds of opposition in this case disclose a claim by the 
plaintiffs to title by adverse occupation for a period upwards of thirty years by 
themselves and their predecessors in occupation. Since the hearing of this action 
this point came up for consideration by the Federal Supreme Court, in the case of 
James Barrow v. James Benjamin (reported at p. 260 herein). In that case the Fed-
eral Supreme Court established the principle that a person claiming title by adverse 
occupation cannot properly appeal against the award of a partition officer for the 
reason that the partition officer was not competent to entertain his claim. It was 
held, therefore, that the award of a partition officer does not bar opposition pro-
ceedings in assertion of that possessory right. I am satisfied upon principle and 
authority that the plaintiffs are not debarred from opposing the transport to the 
defendant Gulam Husein. It has been 
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admitted that the defendant Gulam Husein assumed possession of the house lots 
and has erected two buildings thereon. There appears to have been no resistance by 
the plaintiffs or anyone else to this assumption of possession by Gulam Husein 
since 1953 and I do not think that they can properly oppose the transport with re-
spect to those lots having voluntarily ceased to occupy them. 

The position regarding the devolution of the property is obscure. Moreover, 
there is no evidence of the extent of the actual occupation of the property by the 
plaintiffs. It is also clear from the evidence that the plaintiffs are not alone in oc-
cupation. For these reasons it will not be right to grant a declaration of ownership. 
If the plaintiffs wish to establish their claims then they must do so within the pro-
visions relating to petitions for prescriptive title. I make no order with regards to 
the award by the partition officer. 

There will be an order that the oppositions entered by the plaintiffs on the 30th 
August, 1956, and 1st September, 1956, to the passing of the transport by the first-
named defendant to the second-named defendant, be declared just, legal and well 
founded with respect only to the following: 

“reef lots numbered 1 and 2 and cultivation lots numbered 47, 48, and 49 be-
ing portions of plantation lot number 53 or Union in the lots 52-56 Country 
District situate on the Corentyne Coast, of the county of Berbice, in the Col-
ony of British Guiana, the said lots being laid down and defined on a plan by 
J. L. Yhap, Sworn Land Surveyor, dated the 2nd day of May, 1950, and duly 
deposited in the Deeds Registry at New Amsterdam, Berbice, on the 7th day 
of March, 1955.” 

All parties to bear their own costs. 
Judgment for the plaintiffs. 

Solicitors: M. E. Clarke (for the plaintiffs); the Crown Solicitor (for the first de-
fendant). 
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OF MONISSAN, DECEASED. 

[Supreme Court (Fraser, J.) May 18, 19, October 15, 1960]. 

Immovable property—Gift perfected by transport—Partition officer thereafter errone-
ously awarded and transported property to donor—No appeal by donee—Whether donor 
holds property on trust for donee—Whether action barred. 

M. M. owned lots 1 and 2. Palmyra, by transport No. 145 of 1925. She made an un-
conditional gift of lot 2 to her daughter M. N. and perfected this by transport No. 368 of 
1945 passed in M. N.’s favour. In 1947 J. L. Y., a duly appointed partition officer for Pal-
myra, not being aware of the annotation on transport No. 145 of 1925 to the effect that lot 2 
had been transported to M. N., and no one having claimed lot 2 at the statutory meeting held 
for the making of claims, awarded lot 2 to N. M., and she having subsequently died, trans-
ported it in 1956 to her executor, S. M. Y. M. N. did not appeal from the award but later 
sued S. M. Y. for a declaration that she was the beneficial owner of lot 2 and that S. M. Y. 
was her trustee. 

Held: (i) M. N., not having made any claim at the time of the partition, could not now 
impeach the award of the partition officer. She was not, however, attempting to do so. She 
was making a claim on her donor.; 
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(ii) a perfect unconditional gift of immovable property is irrevocable by the do-
nor and any reconveyance of the title to the donor without the express consent of the donee 
merely creates a trust in favour of the donee. 

Judgment for the plaintiff. 

H. Matadial for the plaintiff. 
S. D. S. Hardyal for the defendant. 

FRASER, J.: By transport No. 145 of 1925 title was passed pursuant to a sale 
at execution to Maria Monissan of the following property:— 

Firstly: Lot number 1 (one) in the western half of Palmyra, part of the Sheet 
Anchor Country District, in the east sea coast of the County of Berbice, as 
laid down and defined on a plan by G. S. Bayley, Sworn Land Surveyor, 
dated 17th April, 1895, and deposited in the Office of the Registrar at New 
Amsterdam, on the 23rd May, 1898, without the buildings thereon, . . . . . and 
Secondly:, That portion of Lot number 2 (two) situate north of the public 
road, in the west half of Palmyra, in the Sheet Anchor Country District, Ber-
bice, as laid down and defined on a plan by G. S. Bayley, Sworn Land Sur-
veyor, dated 17th April, 1895, and deposited in the Office of the Registrar of 
British Guiana at New Amsterdam, Berbice, on the 23rd day of May, 1898, 
without the buildings thereon,— 

Maria Monissan was the mother of the plaintiff Muniram Nissan. The plaintiff 
lived with her parents at Palmyra. After the death of her husband Hoosein Bac-
chus, the plaintiff’s mother gave to the plaintiff the property described secondly on 
transport No. 145 of 1925 and perfected that gift by a conveyance of title. This was 
done by transport No. 368 of 1945 in which Maria Monissan in full and free prop-
erty made over to Muniram Nissan the following property:— 

“That portion of Lot number 2 (two) situate north of the Public Road, in the 
West half of Palmyra, in the Sheet Anchor County District, Berbice as laid 
down and defined on a plan by G. S. Bayley, Sworn Land Surveyor, dated 
17th April, 1895, and deposited in the office of the Registrar of British 
Guiana, at New Amsterdam, Berbice, on the 23rd day of May, 1898, with the 
buildings thereon. 

There was a building on the land at the time of the conveyance. The plaintiff 
lived in this building for some years before she was given title. After she removed 
to Lightown on the East Bank of the Berbice River, her daughter, Kamrool Nissan 
continued to live there. After Kamrool Nissan removed, the plaintiff’s son Ohab 
moved into the house and resided there until he was able to erect his own house, at 
No. 2 Village in 1947. The plaintiff then gave the house to Ohab who broke it 
down and removed it to No. 2 Village near to his sister Kamrool Nissan on land 
which is also owned by the plaintiff. 

In 1947 the land in the Sheet Anchor Village District, which included Pal-
myra, was made subject to the District Lands Partition and Re-Allotment (Special 
Procedure) Ordinance, No. 12 of 1945. Mr. J. L. Yhap, sworn land surveyor and 
now superintendent of surveys in the Lands 
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& Mines Department, was appointed partition officer. With the assistance of Mr. 
D. M. Edghill, sworn land surveyor, Mr. Yhap partitioned and re-allotted the dis-
trict. He prepared a plan No. 657 dated 1st September, 1947, and published a list 
of awards in the Official Gazette of 20th March, 1948. As a result of the partition 
the property described secondly in transport No. 145 of 1925 and conveyed to the 
plaintiff in transport No. 368 of 1945 was re-allotted and laid down by Mr. Yhap 
on his plan as house lots 12, 13, 14, 15, 16 and 17 and cultivation lot 19 in Western 
Palmyra, north of the public road. 

In the list of awards published on 28th March, 1948, it appears that, among 
others, the house lots 12—17 and cultivation lot 19, formerly described as lot 
number 2 north of the public road, in the west half of Palmyra, were awarded to 
Maria Monissan, the plaintiff’s mother. There was no appeal against that award. 
Maria Monissan having died however, Mr. Yhap by transport No. 1061 of 1956 
passed title of the property awarded to the defendant Sheik Mohamed Yacoob in 
his capacity as the executor named in the last will of Maria Monissan. 

In this action the plaintiff seeks a declaration that she is the beneficial owner 
of that property and that the defendant is her trustee. In addition, the plaintiff 
claims an order directing the defendant to convey to her a valid title of the property 
and in the event of his failure to do so, that the Registrar of Deeds be directed to do 
so. 

How did this property change hands and revert to the donor Maria Monissan? 
The defendant pleaded in paragraphs 1, 2 and 3 of his statement of defence that the 
property was a gift to the plaintiff on the condition that she maintained her mother 
Maria Monissan; that when the partition officer went to Palmyra the plaintiff was 
requested by her mother either to pay for the property or redeliver the property to 
her as the plaintiff had not fulfilled her obligation to maintain the mother; that the 
plaintiff agreed that the property be put in the name of the mother as she did not 
have the money to pay for the property and the property was therefore awarded to 
Maria Monissan by the partition officer. The statement of defence in which this 
was pleaded was filed on 11th May, 1960, a week before the hearing. The action 
was filed on 14th November, 1956, and statement of claim delivered on 28th Feb-
ruary, 1957. Maria Monissan died in 1951, and probate of her estate was granted 
the defendant on 18th January, 1956. 

These allegations in the statement of defence had to be supported by the de-
fendant and his witnesses in order to resist the plaintiff’s claims. The defendant 
said in cross-examination that he did not know that Maria Monissan had trans-
ported the land to the plaintiff and he did not know if his grandmother Maria Mon-
issan, had taken back the land from the plaintiff. Further, that he could not remem-
ber if his grandmother had asked the plaintiff to pay $500:—for the land. Finally, 
he admitted that he did not know that the land was given to the plaintiff. Nothing 
was said about these transactions in his examination-in-chief. Kairool Nisha, a 
sister of the plaintiff, gave evidence for the defence. She said in examination-in-
chief that her mother did give the plaintiff the land as a gift. She stated that her 
mother told the plaintiff that if she could not mind her she must pay for the prop-
erty or give it back to her. In cross-examination she admitted that by her mother’s 
will she will inherit 
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all the land, including the land which is the subject matter of this action. She as-
serted that her mother had taken back the land from the plaintiff and added that she 
(Kairool Nisha) wanted to keep her inheritance. 

I did not believe the evidence of Kairool Nisha. But even if her evidence was 
believed it would have fallen far short of establishing the allegations made in the 
statement of defence. It is therefore unnecessary to consider the legal implications 
of a perfect gift followed by an alleged retaking by the donor without a submission 
and reconveyance by the donee. The astonishing thing about the defence in this 
case is that the defendant himself knew nothing about the transactions; and his 
principal witness, Kairool Nisha, deposed to facts which could not conceivably 
justify the pleading in paragraphs 2 and 3 of the statement of defence. There was 
evidence of other litigation involving these parties concerning a caveat entered by 
this plaintiff to the will of their ancestor Maria Mon-issan. It was clear to me that a 
feeling of bitterness stained their relationship and a stubborn selfishness motivated 
the actions of Kairool Nisha and sealed her attitude of covetousness towards her 
sister, the plaintiff. 

The explanation for the change in the transports is simple. It is to be found in 
the evidence of the partition officer. It was due to the inexperience of his assistant 
who, on the occasion of the partition of the Sheet Anchor Village District, was 
then engaged on his first partition exercise. Mr. Yhap, by consent of counsel, was 
permitted to refer to the notes made by Mr. Edghill at the meeting calling for 
claims held on 14th, 15th and 16th February, 1946. It would seem that transport 
No. 145 of 1925 was tendered for a claim respecting lot 1 in the west half of Pal-
myra. No record appears of a claim for lot 2 (now in dispute) but the partition offi-
cer did not observe that there was an annotation on the face of the transport 145 of 
1925 which read “Secondly described property transported to Muniram Nissa on 
the 19.9.45. No. 368.” Nobody attending the meeting submitted a claim for lot 2 
nor did the plaintiff request that lot 2 be awarded to her mother because, as Mr. 
Yhap says, that request would have been recorded. In order therefore to establish 
ownership of lot 2, Mr. Yhap, resorted to the assessment book of the local author-
ity in which the N½ of lot 2, north of the public road was recorded in the name of 
Maria Monissan, the plaintiff’s mother. Having pursued his own enquiries respect-
ing the ownership of Lot 2 Mr. Yhap made his award accordingly. 

It is in those circumstances that the award was made to Maria Monissan and 
transport of the re-allotment passed to the defendant. Surely the gift to the plaintiff 
could not be extinguished in those circumstances. It has been urged that she did 
not appeal against the award. That is true. I believe the evidence of the plaintiff, 
however, that after the awards were made she spoke to her mother who promised 
to give her a transport when she received hers. I believe also that her mother told 
the defendant and Kairool Neisha that if anything happened (presumably her 
death) that they should give the plaintiff a transport. The plaintiff’s mother died 
about 5 years before transport was passed by Mr. Yhap. 

The award of the partition officer was in accordance with the information he 
examined though perhaps not in accordance with the information available to him. 
The plaintiff had made no claim at the time 
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of the partition and cannot now impeach the award of the partition officer. The 
plaintiff, however, is not attempting to do so. The plaintiff is making a claim on 
her donor. The plaintiff’s case restated is this. That a perfect unconditional gift of 
immovable property is irrevocable by the donor; and any reconveyance of the title 
to the donor without the express consent of the donee merely creates a trust in fa-
vour of the donee. I think that proposition is sound. I find that the gift to the plain-
tiff was unconditional. At p. 364 of 18 HALSBURY’S LAWS (3rd Edition) a gift inter 
vivos is described as follows:— 

“A gift inter vivos may be defined shortly as the transfer of any prop-
erty from one person to another gratuitously while the donor is alive and not 
in expectation of death. It is an act whereby something is voluntarily trans-
ferred from the true possessor to another person, with the full intention that 
the thing shall not return to the donor, and with the full intention on the part 
of the receiver to retain the thing entirely as his own, without restoring it to 
the giver.” 

I cannot find that the plaintiff consented to the reconveyance in this case and 
judgment will therefore be entered for the plaintiff with costs to be taxed. There 
will be a declaration that the defendant holds the property in trust for the plaintiff, 
and an order that the defendant pass a transport to the plaintiff for house lots num-
bered 12 (twelve). 13 (thirteen), 14 (fourteen), 15 (fifteen), 16 (sixteen), and 17 
(seventeen) and cultivation lot numbered 19 (nineteen) north of the public road, 
being portions of western Palmyra in the Sheet Anchor Village District, situate on 
the east bank Canje River of the county of Berbice in the colony of British Guiana, 
the said lots being laid down and defined on a plan by J. L. Yhap and D. M. 
Edghill, sworn land surveyors, dated the 1st September, 1947, and duly deposited 
in the Deeds Registry at New Amsterdam, Berbice, on the 17th day of February, 
1950. There will also be a direction that in the event of the defendant failing to 
advertise and pass a transport for the property to the plaintiff within eight weeks 
from the date of this order that the Registrar of Deeds is hereby authorised to do 
so. 

Judgment for the plaintiff. 
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[Supreme Court—In Chambers (Luckhoo, C.J. (ag.)) June 18, 25, July 9, August 8, 
29, September 5, 8, 19, October 3, 20, 1960]. 

Husband and wife—House built by husband on wife’s land and later enlarged by both 
—Business carried on jointly—Wife’s claim to entire property—Declaration of joint own-
ership in equal proportions—Married Women’s (Property) Ordinance, Cap. 169, s. 15. 

In 1948 H, the husband of M, purchased a house and re-erected it on M’s land in place 
of an old house which he had erected there in 1945. In 1955 they both expended money on 
the enlargement of the building and on the construction of a spirit shop on the ground floor. 
For many years both of them had cultivated rice on M’s rice lands while the spirit shop was 
carried on by M. but all as a joint venture. 

Held: no mathematical calculation could be made as to their relative contributions, and 
as the rules of law or equity which apply to strangers are not applicable to 
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solve a question of property arising between husband and wife when the title to the property 
is doubtful, they should be treated as joint owners of the building in equal proportions. 

Rimmer v. Rimmer, [1953] 1 Q.B. 63, followed. 
Order accordingly. 

Dr. F. H. W. Ramsahoye for the applicant.  
M. S. H. Rahoman for the respondent. 

LUCKHOO, C.J. (ag.): This is an application by way of summons on the part 
of Munia under s. 15 of the Married Persons (Property) Ordinance, Cap. 169, for— 

(a) an order restraining her husband, the respondent Hariprashad, from en-
tering upon the property situate at lot 2, Airy Hall, Mahaicony; 

(b) a declaration that the applicant Munia is solely entitled to the full, free 
and undisturbed possession of the said property including the buildings 
and erections thereon. 

The respondent prays for a declaration that the building on the land s his prop-
erty. 

Section 15 of the Married Persons (Property) Ordinance, Cap. 169, provides 
as follows:— 

“15. Questions between husband and wife as to property to be settled in a 
summary way. In any question between husband and wife as to the title to or 
possession of property, either party, or any bank, corporation, company, pub-
lic body, or society, aforesaid in whose books any stocks, funds, or shares of 
either party are standing, may apply in a summary way to a judge of the Su-
preme Court, and the judge may make any order with respect to the property 
in dispute and as to the costs of and consequent on the application as he thinks 
fit, or may direct the application to stand over from time to time, and any in-
quiry touching the matters in question to be made in any manner he thinks fit: 

Provided that— 

(a) any order of a judge to be made under the provisions of this section 
shall be subject to appeal in the same way as an order made by the same judge 
in a suit pending in the Court would be subject; and 

(b) the judge, if either party so requires, may hear the application in 
chambers; and 

(c) the bank, corporation, company, public body, or society aforesaid, 
shall, in the matter of the application for the purposes of costs or otherwise, be 
treated as a stakeholder only.” 

The parties were married in 1945. At the time of her marriage to the respon-
dent the applicant was a widow and was the owner by transport of the property 
situate at lot 2, Airy Hall, Mahaicony, but there was then 
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no building or erection thereon. She also owned ricelands at Second Point, Abary 
River, and about 50 head of cows. The respondent had been employed by his un-
cle, Joseph Fredericks, at the latter’s rice mill at Mahaicony, and resided with 
Fredericks and his wife, but apparently the respondent’s marriage to the applicant 
did not find favour with Fredericks’ wife and the respondent’s employment with 
his uncle was terminated. Some time before his marriage the respondent had pur-
chased some materials to build a house and on the termination of his employment 
by Fredericks, he took away the building materials which had been stored in 
Fredericks’ mill yard and proceeded to have a small house erected on his wife’s 
land at Airy Hall. I accept and believe the evidence of the respondent and of 
Fredericks in this respect. Subsequently, the respondent and Mrs. Fredericks be-
came reconciled and from 24th September, 1949, until September, 1957, various 
sums were loaned by Fredericks to the respondent alone and jointly to the respon-
dent and the applicant for various purposes. All the loans have now been fully paid 
off. 

In 1948, a house situate at Huntley, Mahaicony, was purchased from Bisnauth 
for $450.00 for removal. The applicant claims that she purchased that house with 
her own moneys. 

Carl Peters, a carpenter, was called on behalf of the applicant. He said that he 
was employed to break down Bisnauth’s house and to remove the materials to Airy 
Hall. He further said that he used some of the materials from Bisnauth’s house 
(which originally belonged to one Sampson) together with some new materials and 
erected a house for the applicant at Airy Hall, but this is in conflict with the appli-
cant’s evidence that she did not have to buy any other materials to be used in the 
re-erection of Bisnauth’s house. 

On the other hand the respondent claims that it was he who had purchased 
Bisnauth’s house and in this he is supported by Bisnauth to whom he is related by 
marriage. I accept and believe the evidence of the respondent and Bisnauth in this 
respect in preference to that of the applicant and of Carl Peters and find that it was 
the respondent and not the applicant who purchased Bisnauth’s house which was 
re-erected in place of the house the respondent had built in 1945 on the applicant’s 
land. 

In 1955 the respondent made application to the British Guiana Credit Corpo-
ration for a loan of $960.00 for the purpose of enlarging the house and adding a 
gallery. This application was granted and a first instalment of $600.00 was ad-
vanced on the 9th of August, 1955, to the respondent by Eric Phillips, then the 
branch manager of the B.G. Credit Corporation at Mahaicony. The remainder of 
the loan of $360.00 was advanced on the 23rd of March, 1956, to the respondent 
by Roberts who had by then succeeded Eric Phillips as branch manager of the Cor-
poration at Mahaicony. On the same day the respondent signed an instrument 
charging the house in dispute in security for the loan of $960.00. That instrument 
of charge was duly registered. There appears on the instrument of charge the 
names of Munia and Bisnauth as witnesses to the respondent’s signature thereon. 
Munia has denied that she signed on the instrument of charge as one of the wit-
nesses to her husband’s signature, and has sworn that she was unaware of the fact 
that her husband had applied for or been granted the loan and did not learn of those 
facts until a communication addressed to her husband was received calling 
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upon him to make re-payment of the loan. She has admitted, however, that the 
signature “MUNIA” on the instrument of charge resembles her signature. Bisnauth 
has admitted that his signature appears as one of the witnesses to the respondent’s 
signature but is unable to recall the circumstances under which he signed the in-
strument. He has also stated that he had not accompanied Munia at any time to the 
branch office of the Credit Corporation. Eric Phillips has sworn that both Munia 
and the respondent came to him in respect of the application for the loan; that he 
questioned Munia as to the ownership of the house and that she stated that the 
house belonged to the respondent and the land belonged to her. Ovid Roberts, the 
supervisor of the Credit Corporation for the area between Victoria Village, East 
Coast, Demerara, and Abary since 1955, testified that in 1956 the respondent exe-
cuted the instrument of charge at the Mahaicony branch office of the Credit Cor-
poration, and the sum of $360.00, the balance of the loan, paid over to the respon-
dent in his presence and that of Bisnauth, Munia and one George Nargen. He also 
swore that prior to the execution of the instrument of charge by the respondent he 
had from time to time visited the premises in question in order to see the progress 
of the work on the building. He had observed that a spirit shop was being con-
structed as the lower flat of the building and as this was not one of the purposes for 
which the loan had been granted he questioned the respondent about it. The re-
spondent told him that the spirit shop was being constructed with his own moneys. 
Roberts said that Munia was present at all of the inspections he carried out at the 
premises. George Nargen corroborated the evidence of Roberts that Munia was 
present when the instrument of charge was signed by the respondent and the bal-
ance of $360.00 paid to him. I accept and believe the evidence of Phillips, Roberts 
and Nargen and do not believe Munia’s evidence that she only became aware that 
her husband had applied for and had been granted the loan until the Credit Corpo-
ration sent a notice addressed to the respondent calling upon him to repay the loan. 
The suggestion that no part of the loan was used by the respondent in the im-
provement of the building is not borne out by the evidence. 

It is clear that both the applicant and the respondent expended money in the 
enlargement of the building and in the construction of the spirit shop. The appli-
cant’s transport for her land is still deposited with the Charlestown Sawmill, Ltd., 
as security for her indebtedness to that Company for building materials she pur-
chased in 1956. The excise licence for the spirit shop is in Munia’s name. It was a 
joint venture by husband and wife and no exact mathematical calculation can be 
made as to the relative proportions of their contributions. The rules of law or eq-
uity which apply to strangers are not applicable to solve a question of property 
arising between husband and wife where the title to the property is doubtful. 
(Rimmer v. Rimmer, [1953] 1 Q.B. 63). 

For many years the cultivation of rice on the applicant’s ricelands and the 
rearing of cattle at Abary have been carried on by the applicant and the respondent 
as a joint venture. How they have shared the profits of their business venture has 
not been disclosed by the evidence and the money expended by them from time to 
time in the purchase of the building materials cannot be said to belong absolutely 
to one or the other. Further, it is clear that the respondent managed the cultivation 
of rice and the rearing of the livestock on the applicant’s lands at Abary while the 
applicant carried on the spirit shop trade —all a joint venture on the part 
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of both the applicant and the respondent. Neither the applicant nor the respondent 
has a superior claim to the other in the ownership of the building. In the circum-
stances of this case I consider that they should be treated as joint owners of the 
building in equal proportions. 

It is true that the respondent is a man who is addicted to strong drink. His 
condition in the witness box on one occasion while giving evidence in this case 
bore ample testimony to that fact, apart from the applicant’s evidence which I ac-
cept in this respect. As a result of his behaviour when intoxicated he has made life 
very uncomfortable for the applicant and he has frequently assaulted her within 
recent years. The applicant has filed a petition for divorce and those proceedings 
are still pending. She still resides with her children in the house and the respondent 
has his place of abode sometimes there and sometimes at his mother’s house on 
the West Coast of Berbice. 

In the circumstances it is not desirable at this juncture to order a sale of the 
premises and distribution of the proceeds of such a sale nor do I consider it fit for 
any order to be made restraining the respondent from entering upon the premises. 
There will be liberty to apply and at the conclusion of the divorce proceedings now 
pending the court may make such order as it thinks fit having regard to the out-
come of those proceedings and the circumstances then existing. 

Each party will bear his or her own costs of these proceedings. 

Order accordingly. 
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[Supreme Court—In Chambers (Gordon, J.) March 12, 19, 25, April 4, 30, October 
22, 1960]. 

Injunction—Summons to continue interim injunction—Racing programme—Copy-
right—Alleged breach—Rights claimed complex, intricate and doubtful—Need for caution 
—Irreparable injury. 

For the purpose of their new year 1960 horse racing meeting the plaintiffs, after much 
preparatory work, published a racing programme in which were grouped the names of 
horses along with certain relevant details about them, in particular races, in order to provide 
competition which would interest their patrons. The defendants (with the exception of the 
publishers of two newspapers) were bookmakers who proposed to run a pool based on the 
results of certain racing events to be held at the plaintiffs’ race meeting, and for this pur-
pose had published a list of the names of 50 horses which, according to the plaintiffs’ pro-
gramme, were to compete on the 4th and last day of the race meeting. The plaintiffs 
claimed that the defendants’ list was compiled from the plaintiffs’ programme and was in 
breach of copyright. The list comprised a bare statement of names of horses and was not in 
any way similar to the plaintiffs’ programme either in appearance or in regard to the order 
of the names of horses or in the particulars there recorded about them. Upon a summons to 
continue an interim injunction against the defendants, which was heard after the termination 
of the race meeting, the defendants denied any violation of the plaintiffs’ legal rights and 
contended that their list had been compiled by the industry of the defendant P. 

Held: (i) the plaintiffs’ legal rights, if they existed were complex, intricate and fraught 
with an element of doubt, and could only be determined after trial. Great caution was there-
fore necessary in exercising the court’s drastic jurisdiction to grant an interlocutory injunc-
tion; 
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(ii) no irreparable damage (i.e. substantial injury which could not be adequately 
remedied by damages) could now be done to the plaintiff’s if the alleged infringement con-
tinued until trial for the particular race meeting had already terminated. 

Application refused. 

C. L. Luckhoo, Q.C., (E. V. Luckhoo and M. S. Rahaman with him) for the plain-
tiffs.  

G. M. Farnum for Nos. 1, 2 and 3 defendants. Dr. F. H. W. Ramsahoye for No. 4 
defendant. 

GORDON, J.: This is an application in chambers by the plaintiffs to continue 
an injunction which was obtained on the 12th February, 1960, on their ex parte 
application to the court. 

The relevant portion of the order made by the court is as follows:— 

“the defendants be restrained and an injunction is hereby granted restraining 
them from reproducing, publishing, distributing, exhibiting or authorising the 
reproduction, publication, distribution, exhibition or issuing or delivering to 
the public of the plaintiffs’ race programme, for the new year meeting, 1960, 
or of any part thereof or of the entries of the said race meeting or any part 
thereof, and in particular the reproduction, publication, distribution, or exhibi-
tion of entry coupons containing any of the entries of the plaintiffs for the new 
year meeting, 1960, and further that the said defendants be restrained from 
utilising the said entries for their Fabulous Lucky 7 treble chance pool adver-
tised to be closed on Friday 12th February, 1960, and on Saturday 13th Febru-
ary, 1960, or from continuing to use the said entries for any purpose whatever, 
or from distributing, circulating and printing the said entries in any newspa-
pers or any form or from conducting any pool or pools of any kind with the 
said entries or any part thereof, until the hearing and determination of a sum-
mons returnable for Saturday the 5th day of March, 1960. . . .” 

The defendants have vigorously opposed the application which they contend 
should be discharged. 

The plaintiffs base their claim to an interim injunction on their right to copy-
right in their official programme for the new year meeting 1960 which copyright 
they state the defendants breached when they published for purposes of running a 
pool, the names of a number of horses which were to have competed on the fourth 
and last day of this race meeting. 

The defendants, the plaintiffs contend, are with the exception of the publishers 
of the Daily Argosy and the Sunday Argosy newspapers, all owners or persons 
who are financially interested in The Fabulous Four-Cast Pool, a book-making 
establishment. 

On the 7th February, 1960, for the purpose of their pool to be run on the 4th 
day of the plaintiffs’ New Year Meeting, the defendants printed in the Sunday Ar-
gosy newspaper, a list of the names of fifty horses (hereinafter referred to in this 
judgment as ‘the published list’). 
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The plaintiffs allege that the ‘published list’ was compiled from their race pro-
gramme and that in so publishing it the defendants breached the copyright of their 
programme which was the result of skilful and careful planning on their part. The 
plaintiffs further contend that the defendants well knew that they claimed copy-
right in the contents of their programme, having regard to— 

(a) special notices which appeared in the local press on the 13th January, 
1960—vide para. 3 of Haniff Mohamed’s affidavit of 11th February, 
1960; and 

(b) from the correspondence which had been exchanged between the par-
ties on the 22nd September, 1959, when the plaintiffs refused to con-
sider an application by the defendants to use their programmes for the 
use of any pools. 

Because of this alleged breach of copyright the plaintiffs urged on the court 
the necessity for the continuation of the interim injunction. 

The defendants on the other hand have urged the discharge of the interim in-
junction on the grounds inter alia that— 

(a) the plaintiffs, though having knowledge 34-35 days before, of the in-
tention of the defendants to run a pool on the 13th February, 1960, ap-
plied to the court at virtually the last moment, the 12th February, for 
their injunction, thereby depriving the defendants of any opportunity of 
putting their case to the court before the 13th February, the day on 
which their pool was to be run. Quite apart from this deliberate delay 
by which the plaintiffs intended to cause the defendants serious embar-
rassment, the affidavits did not make full disclosures; 

(b) even if there was copyright in the plaintiffs’ race programme, the de-
fendants compiled the ‘published list’ as a result of their own industry, 
viz:—by observations on the track prior to the race meeting and by 
checking them with publications in the local press; 

(c) the alleged right claimed by the plaintiff is very doubtful in that copy-
right can neither exist in an event nor in the names of horses as such. 

It is clear from the evidence before the court that quite a lot of preparatory 
work had to be done incidental to the preparation of the plaintiffs’ programme, and 
that the grouping of the horses along with certain relevant details about them, in 
particular races, in order to provide competition which would interest their pa-
trons, would constitute a work of skill and experience and consequently the plain-
tiffs would have a right of copyright in the information contained therein as a 
whole. 

It is equally clear that in order that the contemplated pool could be success-
fully run by the defendants, their ‘published list’ had to be related to the results of 
a racing event at the plaintiffs’ race meeting which, in turn, had to be conducted in 
keeping with their official programme. It is this link between the defendants’ ‘pub-
lished list’ and the official programme of the plaintiffs, which forms the gravamen 
of the latter’s charge. 
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From the depositions, it is clear that efforts by the defendants to come to some 
arrangement with the plaintiffs over the running of the pools on certain races in 
their programme, had broken down, and consequently the energies of the respec-
tive parties were directed to the accomplishment of their respective aims: the plain-
tiffs, determined to see that a private pool on their race meeting was not run, while 
on the other hand, the defendants were anxious to carry on their pool. 

In this setting the court is satisfied that the plaintiffs knew from the adver-
tisement of the defendants on the 20th January, that they intended to run their pool 
and accordingly timed their application to give full effect to a complete thwarting 
of this intention. That this was effectively done cannot be denied. 

The first question for the court to decide is whether the plaintiffs were justi-
fied in timing their application as they did. It is their contention that they only be-
came aware of the intention of the defendants to run a pool on the 7th February, 
1960, by the publication in the Sunday Argosy newspaper of that date of the ‘pub-
lished list’ (Exhibit “A” attached to Haniff Mohamed’s affidavit) and by the pub-
lishing and circulating of a large number of coupons (similar to Exhibit “B” at-
tached to Haniff Mohamed’s affidavit) for distribution to the public. Their action, 
the plaintiffs contend was prompt. The defendant Phang, on the other hand, con-
tends that as far back as the 19th and 20th January, 1960, a list of horses, along 
with a notice of intention to run a pool on the plaintiffs’ race meeting of the 30th 
January, the 3rd, 6th and 13th February, 1960, was published in the Evening Post 
and the Daily Argosy newspapers respectively. 

The depositions of the respective parties on this issue, as in so many other is-
sues argued in this application, are, to say the least, very controversial and the ne-
cessity for the taking of evidence obvious. 

On the question of their right to copyright in their official programme the 
plaintiffs relied largely on the case of Football League v. Littlewoods Pools, 
[1959] 2 All E.R. p. 547. 

Unlike the circumstances in that case, the defendants’ ‘published list’ in this 
case is not in any way similar to the plaintiffs’ programme either in appearance or 
in regard to the order of the names of horses, or to the particulars there recorded 
about them. Here there is nothing suggestive of the use of the information in the 
programme line by line, or of any information in the programme apart from the 
names of certain horses. 

The ‘published list’ comprises a bare list of names of horses which, the defen-
dants say, was compiled as a result of the industry of the defendant Phang, and 
they contend that they were entitled in the circumstances to have made the publica-
tion and that in so doing they neither infringed any copyright to which the plain-
tiffs could lay claim, nor is their published list in any way likely to affect the plain-
tiffs prejudicially. 

Even though the defendants’ ‘published list’ contained the names of 50 of the 
70 horses which were to have run on the 13th February, 1960, and even though the 
programme of the Club had been released before the list was published, it cannot 
be denied that it was open to any member 
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of the public interested in horses and who had the time and inclination to have 
compiled such a list and further to have checked it from publications made in the 
press of the results on the 1st and 2nd days’ racing. 

The ‘published list’ neither had any of the particulars about the horses which 
appeared in the plaintiffs’ programme, nor did it bear any resemblance to the pro-
gramme. 

In Libraco Ltd. v. Shaw Walker Ltd. (1913), 30 T.L.R. 22, it was held that 
mere words on cards for a card index system, was only part of an outfit and by 
itself useless and conveyed no meaning, and as such could not be the subject of 
copyright. 

In Francis Day Hunter Ltd. v. Twentieth Century Fox Ltd., [1939] 4 All E.R. 
192, the Privy Council decided that no case of passing off was made out where the 
title of a song was used as the title of a film, on the ground that the thing said to be 
passed off must resemble the thing for which it is passed off. The song and the 
film were incapable of comparison in any reasonable sense. 

In Mander v. O’Brien an Australian case reported in 13 E.E. Digest (Repl. 
Edition) at p. 62, note 44, it was held that a racing programme showing names of 
horses entered for particular races, the weights and the barrier positions, is the sub-
ject of copyright. The addition of the names of the sires and dams of the horses, 
the names of the riders, and the colours to be carried by them do not prevent the 
publication containing the other particulars appearing in the published programme 
from being an infringement of the copyright in the programme. 

The circumstances of this case as revealed by the evidence seem somewhat 
different from those in Mander v. O’Brien where the basis of what was sought to 
be published was in effect, the programme prepared by the plaintiff with a few 
minor additions. In the instant case only a bare list of names of horses is published 
and the means by which the defendants allege it was compiled by them is not con-
troverted by the plaintiffs. 

In this matter the defendants have denied any violation of any of the plaintiffs’ 
legal rights which, if they do exist, this court is satisfied are complex, intricate and 
fraught with an element of doubt, and can only be determined after trial. It is there-
fore aware of the great caution which is necessary in its exercise of this drastic 
jurisdiction. Electric Telegraph Co. v. Nott (1847), 28 E. & E. Digest, p. 750, note 
77. 

The court is further satisfied that no irreparable damage (i.e., substantial injury 
which cannot be adequately remedied by damages) can now be done to the plain-
tiffs if the alleged infringement continues until trial, for ‘the new year 1960 race 
meeting’ was terminated on the 13th February, 1960. 

In the circumstances of this case the court is of the opinion that this applica-
tion must be refused, and orders that the interim injunction granted on the 12th 
February, 1960, be discharged accordingly. The application for an interlocutory 
injunction is refused. 
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The question of damages if and when it does arise must abide the final deter-
mination of this action. 

Costs which are certified fit for counsel shall be costs in the cause. 

Application refused. 

Solicitors: V. C. Dias (for the plaintiffs); A. G. King (for Nos. 1, 2 and 3 defen-
dants); M. E. Clarke (for No. 4 defendant); C. Gomes (for No. 5 defendant). 
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[In the Full Court, on appeal from the magistrate’s court for the East Demerara 
Judicial District (Luckhoo, C.J. (ag.), and Jailal, J. (ag.)) August 12, Septem-
ber 16, October 28, 1960]. 

Workmen’s Compensation—Provision of dinner money by employer—Employee killed 
in a motor cycle accident on way to purchase dinner—Whether accident arising out of and 
in course of employment. 

The appellant’s father, R, was a workman employed by the respondent Company as a 
punt captain on one of their punts. The Company provided him and other workmen on the 
punt with money for the purchase of dinner for themselves. While on his way to purchase 
dinner at the cake shop nearest the wharf, R was killed in a motor cycle accident. R was not 
forbidden by the terms of his employment to go himself for his dinner. 

Held: R’s journey to the cake shop arose out of and in the course of his employment. 
Jackson v. General Steam Fishing Co. Ltd. (1908), 2 B.W.C.C. 51, applied. 

Appeal allowed.  
D. C. Jagan for the appellant.  
J. H. S. Elliott, Q.C., for the respondents. 

Judgment of the Court: This is an appeal from the decision of the magistrate 
of the East Demerara Judicial District who dismissed a claim for compensation 
brought by the appellant, the daughter of a deceased workman Sookdeo Ramdeen, 
under the Workmen’s Compensation Ordinance, Cap. 111. 

The appellant claimed compensation on the ground that the deceased’s death 
was caused by an accident arising out of and in the course of his employment by 
the respondent Company. The deceased was employed as a punt captain on one of 
the appellants’ punts and on the morning of the 22nd of August, 1958, took a load 
of sugar by punt from Ogle Estate to La Penitence Wharf. He started out from 
Ogle at 6 a.m. and reached La Penitence at 11 a.m. where the sugar had to be dis-
charged. He was also in charge of another load of sugar which had been brought 
by an assistant from Ogle, that punt setting out from Ogle at 10 a.m. It was part of 
the appellant’s duty to supervise the unloading of the sugar. After sugar was 
unloaded the punts had to be loaded with manure to be taken to Ogle. It was only 
on the return of the punts to Ogle that the deceased and the other workers on the 
punts would have clocked out. 

The deceased and the other workers on the punt brought their lunch with them 
but were not required nor expected to bring their dinner with them. It is the custom 
that while the respondent Company’s punts 
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are at La Penitence during the evening, money would be given to the punt captains 
for the purchase of dinner for themselves and the other workmen on the punts. 
There is no canteen provided at La Penitence by the respondent Company for the 
supply of dinner to punt captains and their workmen. 

At about 7.30 p.m. on the 22nd of August, 1958, the deceased left the wharf 
for the purpose of buying dinner for himself and his workmen, and while on his 
way to do so at a cake shop nearest the wharf he was struck down by a motor cycle 
and suffered injuries from which he died on the following day. 

The question for determination is whether the accident arose out of and in the 
course of the deceased’s employment. The magistrate took the view that it was 
unreasonable to expect a punt captain to perform the duty of fetching meals for 
himself and those under him and that the errand to buy meals could have been per-
formed by anyone under the deceased. He also found that it was never any part of 
the deceased’s employment to provide meals, but the evidence of Enam Alli, the 
respondents’ field clerk and acting factory overseer who was on the 22nd of Au-
gust, 1958, in charge of punt captains, was to the effect that in the case of overtime 
the deceased would be given “dinner money” for all the men in the punts. 

The magistrate rejected the evidence of Looknauth (who had during 1956 and 
for some time after the deceased’s death acted as punt captain) to the effect that it 
was the duty of the punt captain to go for the dinner of his workmen. 

Enam Alli testified that the deceased had been told by him not to leave the 
sugar until it was discharged and that he should send a workman to collect the 
meals. But Alli also stated that none of the punt captains were ever expressly for-
bidden to buy meals for their workmen. There is no evidence, however, that by 
7.30 p.m. the sugar had not been completely discharged. The work at La Penitence 
would not cease until manure to be taken back to Ogle had been loaded. Alli did 
not state that the deceased’s presence was required when manure was being 
loaded. 

Whether or not the deceased was under a duty to fetch the meals of his work-
men he was entitled to fetch from, or to eat his own dinner at, any eating place 
close by the wharf. Was the deceased acting in the course of his employment when 
he went to get himself a meal at 7.30 p.m.? The deceased was away from home 
since 5.30 a.m. and would not have got home for some hours having to take his 
punt all the way back from La Penitence Wharf to Ogle Estate. It was necessary 
for him to have dinner to fit him for his work and there was no obligation cast 
upon him to send someone to fetch his dinner for him. But the fact that there is 
implied permission for a workman to leave his employer’s premises for dinner 
does not necessarily justify a finding that his absence in the course of the employ-
ment or that an accident happening to him during such absence is one arising out 
of or in the course of his employment: Gilbert v. S.T. “Nizam” (1910), 8 B.W.C.C. 
455. 

In Bell v. Armstrong (1919), 12 B.W.C.C. 138, a munitions worker on night 
shift was clocked out at supper time and was run over on a public highway which 
she was crossing in order to have a meal in a canteen 
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provided by the employer but which the worker was under no obligation to use, 
having the alternative of taking her own supper with her and consuming it at the 
works as many others did. It was held that the accident was not one arising out of 
or in the course of her employment as she was using the street for her own pur-
poses. 

In Redford v. Armstrong (1919), 12 B.W.C.C. 198, the premises on which the 
accident occurred did not form part of the actual workplace but was a canteen pro-
vided by the employer for the voluntary use of his workmen to which access was 
only obtainable from the public street. The accident occurred when the workman 
slipped on the stairs of the canteen. It was held that the injured worker could re-
cover compensation. 

The difference between Bell’s case and Redford’s case is stated by the Court 
of Appeal in Moule v. Marmite (1927), 20 B.W.C.C. 446, to be that in Bell’s case 
the deceased was killed while using the street for her own purposes, while in Red-
ford’s case the applicant was injured by slipping on the stairs of the premises 
which she was lawfully using as a term of her employment with her employers. 

In Moule’s case the applicant was employed on a night shift and was allowed, 
but not obliged to leave the premises to get his supper, and whilst crossing the 
street for that purpose he was injured. It was held that his claim failed because he 
was not doing anything in the discharge of any duty owed to his employer. 

With Moule’s case must be contrasted that of Jackson v. General Steam Fish-
ing Co., Ltd. (1908), 2 B.W.C.C. 51, where as is stated in the headnote to that re-
port, a workman was employed as a watchman to keep watch over certain vessels 
while in harbour, his period of duty lasting for twenty-five hours. While on duty it 
was necessary for him to be at times upon the quay. He had to provide his own 
food. While still on duty he left the vessels and went a short distance from the har-
bour to obtain refreshment. On returning he was drowned between the quay and 
the vessels. In a claim by his widow for compensation under the Workmen’s Com-
pensation Act, 1906, the arbiter found in fact that the accident arose out of and in 
the course of his employment, and upon the ground that that was a question of 
fact, and that there was no question of law between the parties, refused to state a 
case. It was held by the Court of Session on appeal that the arbiter should have 
stated a case, the finding being a finding in law, not on fact, which should have 
been so stated; and that the accident did not arise out of and in the course of the 
employment. In the course of his judgment in which Lord Low and Lord ARD-
WALL concurred, the Lord Justice Clerk said— 

“The workman here was put in charge of certain trawlers as a watchman. The 
essential part of his duty was to watch, and it was impossible that he could ful-
fil that duty by leaving his post and going to a public house. The moment he 
left the subject he was to watch he was no longer in the course of his employ-
ment. This case is quite different from the case where a man is asked to do ex-
tra work and finds it necessary to get some refreshment. Here the man knew 
that he was to be twenty-five hours on board the trawlers, and it was his duty 
to make his own arrangements for the supply of food and drink. There was 
nothing in the circumstances to justify him in leaving the subject he was put 
there to watch and going off to sit 
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with friends in a liquor bar. The moment he left he ceased to be in the course 
of his employment. When he was coming back he was not in the course of his 
employment, because he had no right to be away.” 

The House of Lords by a majority of four to two reversed the decision of the 
Court of Session. Lord ASHBOURNE, one of the majority, in the course of his 
judgment said that if the deceased had met with a fatal accident at the hotel or be-
fore he had returned to the quay he would have been disposed to concur with the 
decision of the Court of Session but the workman had returned to the quay where 
he had a right to be and was about entering a trawler where he had to go and was 
not at the time of the accident going back to or returning to his employment having 
already come back where he had reached the quay and was ready to resume his 
watch. Lord JAMES OF HEREFORD, another of the majority, however, was of the 
view that the deceased’s passing to and from the hotel arose out of and in the 
course of his employment. Accepting the view taken by Lord JAMES OF HEREFORD 
the appellant in the present case would be entitled to succeed. 

In the present case the money for the deceased’s dinner was supplied, as was 
the custom, by the employers. This fact distinguishes the present case from those 
to which reference has earlier been made. The provision of “dinner money” was a 
term of the deceased’s employment. There is no proof that he had not completed 
the unloading of the sugar he had transported from Ogle Estate to La Penitence 
and therefore there was no proof that he was in any way acting in disobedience of 
orders when he left to get his dinner. He was not forbidden by the terms of his em-
ployment to go himself for his dinner and he was going by the normal route to the 
nearest eating place when he was struck down. In our view the deceased’s journey 
to the cake shop arose out of and in the course of his employment. 

The matter is remitted to the magistrate of the East Demerara Judicial District 
to enter judgment for the applicant and to determine the amount and distribution of 
the compensation to be awarded. 

The appeal is allowed. The order of the magistrate is set aside with the 
abovementioned directions. There will be no order as to the costs of this appeal. 

Appeal allowed. 

Solicitors: F. I. Dias (for the respondents). 
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[In the Full Court, on appeal from a magistrate’s court for the Georgetown Judicial 
District (Luckhoo, C.J. (ag.), & Miller, J.) October 21, 28, 1960]. 

Criminal law—Procedure—Complaint and authorisation to prosecute referred to 
Commissioner of Labour—Both signed by him personally— 

Validity—Whether authorisation to prosecute includes power to conduct case—
Factories Ordinance, Cap. 115, s. 37(1). 

The appellant brought four complaints against the respondent Company for failing to 
pay wages at the rate prescribed by s. 29(4) of the Factories Ordinance, Cap. 115. The ru-
bric and the body of the complaints as well as the rubric of an authorisation to “prosecute” 
given by the appellant referred to the complainant as “J. Ramphal, Commissioner of La-
bour”, but the complaints and authorisation were all signed “Jas. Ramphal” without the 
addition of the words “Commissioner of Labour”. 

Section 37 of the Factories Ordinance, Cap. 115, provides as follows:— 
“(1) No prosecution under this Ordinance shall be instituted except by or with the 

previous sanction of the Commissioner. 
(2)  An inspector if so authorised in writing by the Commissioner, may, although he 

is not a barrister or a solicitor, prosecute, conduct, or defend before any court 
having jurisdiction any information, complaint or other proceeding arising un-
der this Ordinance, or in the discharge of his duty as an inspector.” 

The magistrate held that the complaints and the authorisation were invalid. He further 
held that in any case the authorisation to “prosecute” did not include authority to conduct 
the case, and dismissed the complaints because of the Commissioner’s absence from court. 
On appeal— 

Held: (i) the complaints were instituted and the authorisation was signed by the Com-
missioner of Labour in conformity with s. 37(1) and (2) respectively of the Factories Ordi-
nance, Cap. 115; 

(ii) it was clear that the word “prosecute” included the conduct of a case. 
Appeal allowed.  

G. L. B. Persaud, Solicitor-General (ag.), for the appellant.  
C. V. Wight for the respondents. 

Reasons for Decision: These are four appeals against the decisions of a mag-
istrate of the Georgetown Judicial District who dismissed the four complaints 
brought by the appellant against the respondent Company for failure by the Com-
pany to pay to one O. Hopkinson who was employed by the Company in a factory 
at the rate provided by s. 29 (4) of the Factories Ordinance, Cap. 115. 

The complaints were brought by the appellant in his capacity as Commis-
sioner of Labour and this is so stated in all four of the complaints. The appellant 
signed his name “Jas. Ramphal” thereon without the addition of the words “Com-
missioner of Labour”. It is provided by s. 37 (1) of the Factories Ordinance, Cap. 
115, that no prosecution under that Ordinance shall be instituted except by or with 
the previous sanction of the Commissioner. The rubric of each complaint states the 
complaint to be “J. I. Ramphal, Commissioner of Labour”, and each complaint 
commences with the words “J. I. Ramphal, Commissioner of Labour, comes be-
fore me the undersigned magistrate and complaints against the Argosy Co., Ltd.” 
Each complaint concludes with the words “and the said J. I. Ramphal, Commis-
sioner of Labour, prays that the said defendant, the Argosy Co. Ltd., may be sum-
moned to answer the said complaint”. Even though the signature of the complain-
ant which follows thereafter is “Jas. Ramphal” without the addition of the words 
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“Commissioner of Labour”, it is abundantly clear that all of the complaints were 
instituted by the Commissioner of Labour. The argument of counsel for the re-
spondent to the contrary is clearly erroneous. 

Under the provisions of s. 37 (2) of the Factories Ordinance, Cap. 115, it is 
provided as follows:— 

“(2) An inspector if so authorised in writing by the Commissioner, may, al-
though he is not a barrister or a solicitor, prosecute, conduct, or defend before 
any court having jurisdiction any information, complaint or other proceeding 
arising under this Ordinance, or in the discharge of his duty as an inspector.” 

In the present case the complainant himself did not appear but gave a written 
authorisation in respect of each charge to Oscar L. Henry, assistant inspector of 
labour, to prosecute for and on his behalf. Each authorisation is dated 12th May, 
1959, the same date on which each complainant was exhibited before the magis-
trate. The learned magistrate held that the written authorisations were invalid in 
that the complainant signed as “Jas. Ramphal” without the addition of the words 
“Commissioner of Labour”. However, the rubric of each of the authorisations spe-
cifically sets out that the complainant is “J. I. Ramphal, Commissioner of Labour” 
and in our view the magistrate erred in holding that the authorisations were invalid. 

The magistrate appeared to have some difficulty in construing the meaning of 
the word “prosecute” used in s. 35 (2) of the Ordinance. It is clear that the word 
“prosecute” includes the conduct of a case and we are unable to appreciate the 
magistrate’s reasoning that Mr. Henry could not by virtue of the authorisations 
conduct the cases. 

The complainant was not present in the magistrate’s court when these matters 
were called on for hearing. The magistrate held that there was no reasonable ex-
cuse for the absence of the complainant and no sufficient reason offered him to 
adjourn the hearing. He held that this was a ground upon which, having regard to 
the provisions of s. 15 of the Summary Jurisdiction (Procedure) Ordinance, Cap. 
15, he could dismiss the charges. Section 23 of that Ordinance provides as fol-
lows:— 

“23. Non-appearance of complainant. If, when the cause is called, the de-
fendant appears voluntarily in obedience to the summons, or is brought be-
fore the court under a warrant, and the complainant, having had due notice 
of the time and place of hearing (which shall be proved to the satisfaction of 
the court), does not appear in person or by counsel, the court shall dismiss 
the complaint, unless the court, having received a reasonable excuse for the 
non-appearance of the complainant, or for other sufficient reason, thinks fit 
to adjourn the hearing thereof to some future day, upon such terms as the 
court thinks just.” 

Section 35 of the Factories Ordinance under which the respondent was 
charged provides that any person who contravenes certain specified provisions 
shall be guilty of an offence and shall on summary conviction thereof be liable to a 
penalty. 

Under s. 23 of Cap. 15 a complainant may appear either personally or by 
counsel. 
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Under s. 37 (2) of the Factories Ordinance, an inspector authorised in writing 
by the Commissioner of Labour, although he is not a barrister or solicitor, may 
prosecute any complaint under the Factories Ordinance. In our view the provisions 
of s. 37 (2) of Cap. 115, allows the Commissioner to appear by his duly authorised 
inspector. Mr. Henry was a duly authorised inspector and in our view the magis-
trate was clearly wrong in dismissing the complaints. 

The appeals are allowed and the order of the magistrate set aside in each case. 
The matters are remitted to a magistrate of the Georgetown Judicial District to be 
re-heard and determined. 

The appellant will get his costs fixed in the sum of $25.00. 
Appeal allowed. 
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In re the Estate of KARIM BAKSH 

[Supreme Court—In Chambers (Luckhoo, C.J. (ag.)) October 15, November 5, 
1960]. 

Will—Construction summons—Property given absolutely in one part of will—Later 
part shows intention to create life interest—Extent of interest devised. 

If a testator in one part of his will gives movable or immovable property to a person 
and in a later part of the will unequivocally shows that he means the devisee or legatee to 
take a life interest only, the prior gift is restricted accordingly. 

Order accordingly.  

J. N. Singh for the applicant.  

M. M. Ali for the respondents. 

LUCKHOO, C.J. (ag.).: This is an application by Abdool Munir Khan, execu-
tor of the estate of Karim Baksh, deceased, by way of summons under the De-
ceased Persons Estates’ Administration Ordinance, Cap. 46, for the interpretation 
of certain clauses contained in the deceased’s last will and testament, probate of 
which was granted to the applicant on the 3rd of June, 1960. 

The testator’s last will and testament is dated the 10th of February, 1954, and 
he died on the 22nd of November, 1959. After revoking all former wills, codicils 
and other testamentary writings made by him, the testator by clause 1 of his will 
appointed the applicant as his executor and guardian of his minor children, and by 
clauses 2 and 3 he made certain pecuniary bequests and devises to his sons, Mo-
hamed Baksh and Amir Baksh. By clauses 4, 5, 6 and 7 the testator made the fol-
lowing devises and bequests:— 

“ 4. I give and bequeath to my wife Fatima, of Triumph Village, lot No. 156 
Western Half of Triumph Village with buildings and erections thereon, lots 
No. 165 and 166 Western Half of Triumph Village with buildings and erec-
tions thereon, lot 63 Eastern Half of Triumph Village with four (4) buildings 
and erections thereon and lot No. 130 Eastern Half of Triumph Village, with 
buildings and erections thereon. I also leave all my stock in trade in my gro-
cery business and gasolene station, also all debts, promissory notes etc. due to 
me by customers, all household goods, radio, lighting 
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plant, sewing machines, furnitures, and all other utensils to the said Fatima, 
after payments of my business debts and other expenses. 

5. I give and bequeath an agreement of a gasolene station on the public 
road of Triumph Village made on 28/7/51 of deed of assignment and a memo-
randum of agreement from the assignor Yusuf Ali, until such time when the 
expiration of the said agreement becomes due, with all the rights and title 
vested to the said Fatima. 

6. All cash whatsoever and wheresoever found to be divided in equal 
shares to my wife Fatima and the unmarried children. 

7. After the death of my wife all the property and properties stock-in-
trade, furnitures, household goods, and all other utensils etc. to be divided in 
equal shares between my daughters only, Messrs: Asrafan, Zewhra, Salemah, 
Halima, Safura, Jamila, Zabeeda and Mosefa Bacchus.” 

Lastly, in clause 8, the testator stated that whatever share or shares were due to his 
sons Mohamed Baksh and Amir Baksh she has already given them. There is no 
residuary clause in the will. 

The first question to be decided is whether the testator’s wife takes an abso-
lute interest in the property specified in clause 4 or, having regard to the provi-
sions of clause 7, only a life interest therein. If a testator in one part of his will 
gives movable or immovable property to a person and in a later part of the will 
unequivocally shows that he means the devisee or legatee to take a life interest 
only, the prior gift is restricted accordingly. This rule applies where the later gift 
shows with reasonable certainty that the testator did not mean the prior gift to take 
effect according to its terms (see JARMAN ON WILLS—Volume I (8th Edition) at 
page 577). It appears to me that the rule applies in the present case to the prop-
erty—movable and immovable—specified in clause 7. It is to be observed that 
certain of the property specified in clause 4 is omitted from clause 7—that is to 
say, all debts, promissory notes and things ejusdem generis with them due to the 
testator by his customers. Although no specific reference is made in clause 7 to the 
testator’s radio, lighting plant and sewing machines, these items will fall under the 
heading “household goods”. 

There is no room for the application of the rule in Howe v. Lord Dartmouth 
(1802), 7 Ves. 137, as that rule applies only to residues and not to specific be-
quests. 

It is to be observed that neither by clause 5 nor by clause 7 is any disposition 
made of the testator’s cash. This is disposed of by clause 6. 

The second question to be determined is whether the testator’s wife takes ab-
solutely the right, title and interest vested in the testator at his death under the 
agreement referred to in clause 5 or only a life interest is given her thereunder. 
Having regard to the terms of both clauses 5 and 7 it appears that the disposition 
by clause 5 is absolute there being no reasonable certainty shown by clause 7 that 
the testator did not mean the gift under clause 5 to take effect according to its 
terms. 
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The answers to the questions asked are:— 
(1) that the testator’s wife gets only a life interest in the movable and im-

movable property specified in clause 4 except that she gets absolutely 
all the debts, promissory notes and things ejusdem generis therewith 
due to the testator by the customers of his businesses; 

(2) that the testator’s wife gets all the right, title and interest vested in the 
testator at his death under the agreement referred to in clause 5 of his 
will; 

(3) that all cash belonging to the testator at his death will go to the testa-
tor’s wife and those of the testator’s children who at his death were 
unmarried; 

(4) that the daughters of the testator who are named in clause 7 will take 
the movable and immovable property specified in that clause on the 
death of the testator’s wife. 

Costs of the applicant and of the respondents to be taxed and paid out of the 
testator’s estate. 

Order accordingly. 
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[Supreme Court (Luckhoo, C.J. (ag.)) September 5, 6, 7, November 17, 1960]. 

Land—Prescriptive title—Fluctuating body of villagers—Not incorporated—Whether 
they can be granted prescriptive title. 

Estoppel—Acquiescence—Laches. 
A declaration of prescriptive title to lands to be enjoyed by a fluctuating body of per-

sons can only be made when there is a corporate body capable of taking title and who will 
hold the lands in trust for the fluctuating and indefinite body. 

Where the plaintiff failed for many years to assert what he considered to be his legal 
rights to the lands in dispute while the defendant H with his knowledge expended consider-
able sums of money, time and labour on the land— 

Held: the plaintiff’s conduct amounted to laches and debarred him from obtaining re-
lief. 

Adams and Christmas v. Raghubir, 1951 L.R.B.G. 90, not followed. 
Judgment for the defendants. 

[Editorial Note: In McGarrell & others v. The Demerara Co. Ltd., 1956 No. 
349 Demerara, decided on the 28th November, 1960, HOLDER, C.J. said: 

“The principle is that ownership must be in definite people but cannot be 
vested in individuals or bodies which are fluctuating and liable to constant change, 
otherwise it would be impossible to pass transports or conveyance, and ownership 
would be passed as in this case not by transports but by taking up residence in the 
village. There appears to be no authority in Roman-Dutch law to which there has 
been any argument to the effect that a fluctuating body was capable of acquiring or 
having ownership in land as was the case of Smith v. Gatewood, 79 E.R. p. 133, 
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which was referred to in the case of Goodman v. Mayor of Saltash, [1882] A.G. p. 
633. At p. 655 Lord BLACKBURN said— 

“I have come to the conclusion that no form of grant, either ancient or 
modern, could be framed effectually giving to a fluctuating body a right in fee 
to a profit a prendre in land, either by a grant to that body direct, or by casting 
upon the grantee in fee of a several fishery, or of any other real property, an 
obligation to permit a fluctuating or uncertain body to take such a profit a 
prendre out of the subject of the grant.” 

And in the case of Chilton v. London, [1878] 7 Ch. D. 735, JESSEL, M.R., at p. 738 
and again at p. 740 said— 

“The right alleged is one which I do not understand has any existence in 
law.” 

And at p. 535— 
“In conclusion then we may say that before a fluctuating clause can assist 

a claim to a profit they must show either that a grant is properly made in such 
a way as to corporate them or that there is some definite corporation which is 
capable of taking a grant and of holding the right granted in trust for them”. 

S. L. Van B. Stafford, Q.C., (M. C. Young with him) for the plaintiffs  

Dr. F. H. W. Ramsahoye for the defendants. 

LUCKHOO, C.J., (ag.): In this action the sole surviving plaintiff, John 
McLean Adams, claims a declaration that he and others were, prior to the 26th of 
September, 1946, in possession of lots 60 to 81, Zeelandia Village, Wakenaam, 
Essequibo; that the defendants’ predecessors in title had lost the ownership of the 
said lots by adverse possession in the plaintiff and his predecessors and other per-
sons for a period of a third of a century prior to the year 1917, and that the first-
named defendant, Raghubir and his predecessors, had not re-acquired possession 
at any time; alternatively, that the defendants and their predecessors had lost their 
ownership by reason of adverse possession in the plaintiffs and others for 30 years 
and over immediately prior to the passing of transport of those lots by Raghubir to 
the second-named defendant Hardin on the 26th of September, 1946; alternatively, 
that the defendants and their predecessors have been out of possession of the said 
lots for a period of over 12 years next preceding the 26th of September, 1946. 

The plaintiff also seeks an order setting aside the transport No. 1474 dated the 
26th of September, 1946, passed by the first defendant Raghubir in favour of the 
second defendant Hardin of the aforesaid lots, an order for possession of the lots 
and an order for an account of the defendants’ dealings with the aforesaid lots and 
of the profits therefrom from the 26th of September, 1946, to the time of account-
ing. 

In 1842 William Arrindell, the owner of Plantation Zeelandia cum annexis, 
caused J. Hadfield, a sworn land surveyor, to lay out from the front lands of a part 
of the Plantation formerly known as Rust-Na-On-Rust, a village of one hundred 
and twelve lots, each lot being about half an acre. These lots are shown on a plan 
dated March, 1842, by Hadfield in which the village is shown as divided into four 
sections or blocks. 
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Lots 1 to 28, forming the front block, are shown as lying between the front dam 
abutting the Rio Essequibo and a public road, lots 29 to 56 forming the second 
block between the public road and Arrindell Street, lots 57 to 84, forming the third 
block between Arrindell Street and Mary Anne Street, and lots 85 to 112 forming 
the fourth block, between Mary Anne Street and William Street. Those streets run 
from north to south across the width of the village. The lots in the blocks are also 
divided longitudinally by streets called King’s Street, Queen’s Street and Prince’s 
Street, which run from east to west. On the north the village is separated from the 
remainder of the Plantation Zeelandia and from Plantation Glenarvah on the south 
by dams. The land in dispute in this action is situate in the third block and com-
prises lots 60 to 81 inclusive. 

Lots 1 to 56 in the first and second blocks have been used mainly for residen-
tial purposes and most, if not all of those lots, have been transported to purchasers. 
All transports of Plantation Zeelandia subsequent to Arrindell’s transports have 
excepted “such parts of the said Rust-Na-On-Rust known as Zeelandia Village, as 
are transported to several persons, et cetera.” In the third block lots 57 to 59 on the 
north and lots 82 to 84 have also been transported to purchasers. There is no evi-
dence that any of the lots in dispute or the lots in the fourth block have ever been 
transported. 

The village has never been declared a village district for the purposes of the 
Local Government Ordinance, and it has no legal corporate existence. However, 
the villagers have always chosen their own headman or chairman who would su-
pervise the working of the lands in the village. At the commencement of this ac-
tion one of the plaintiffs, Thomas Matthew Adams, was the headman as his father 
and grandfather were before him. Since the action was filed Thomas Matthew Ad-
ams has died and two of his sons, brothers of the present plaintiff, are the present 
headmen. The third named plaintiff, Charles Dougan, has also died since this ac-
tion was filed. No substitution has been effected in the place of the deceased plain-
tiffs, counsel for the plaintiffs having elected to proceed with the hearing of this 
action without substitution in their places. 

Plantation Zeelandia was a sugar estate until about 1900 when the estate fac-
tory was shut down. While the Plantation continued to be a grinding estate the 
villagers cultivated sugar cane which they sold to the estate or crushed on their 
own lands. Thereafter the villagers planted ground provisions. Between 1853 and 
1899, the Plantation save and except “such parts of Rust-Na-On-Rust known as 
Zeelandia Village, as are transported to several persons et cetera” was transported 
from time to time to various other persons. 

In 1899 the Caledonian Farming Syndicate became the owners by transport 
and it was in the time of their ownership that the Plantation ceased to be a grinding 
estate. In 1907 one W. A. Faucett became the owner by transport No. 168 dated 
the 26th of March, 1907. In about 1910, Faucett’s cattle went upon the lands in the 
fourth block then in the occupation of some of the residents in the first and second 
blocks who impounded his cattle. Faucett brought charges for trespass against two 
of the occupiers in the fourth block. These charges were subsequently dismissed 
by a magistrate. It is alleged on behalf of the plaintiff 
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that thereafter Faucett erected a wire fence running the entire length of the Planta-
tion to keep out his cattle from the village, but the evidence in this respect is most 
unconvincing, and it is not without significance that WORLEY, C.J., makes no men-
tion in his judgment in Adams & Christmas v. Raghubir, 1951 L.R. B.G. 90 
(which related to the question of occupation of the villagers in the fourth block), of 
the existence of such a fence. Such a fact was germane to the question then before 
the Chief Justice. I have not overlooked the fact that the Chief Justice expressed 
the view that the third block was also used by the villagers for cultivation but that 
finding is obiter as the question of the occupation of lands in the third block was 
not in issue before the Chief Justice. 

The Chief Justice has also stated (at page 92) his reasons for coming to the 
conclusion that a survey made by Klautky about that time could not have been in 
relation to Faucett’s dispute with the villagers. I respectfully agree with his con-
clusion in that respect. The plaintiff Adams’ evidence that when Faucett took the 
surveyors Fowler and Klautky to make survey they made a survey fencing off the 
entire village from Plantation Zeelandia is false. 

It was found by the Chief Justice that the villager cultivated the lands in the 
fourth block in provisions until 1932 when they started to cultivate rice there. He 
has also found that from 1937 the occupiers of the fourth depth were supplied at 
their request with water for their rice cultivation by the defendant’s predecessor in 
title, his father Rajcoomar. I have no reason to differ from the Chief Justice in 
these findings of fact, but it is to be observed that the evidence led by the parties in 
this action was not really directed towards that question. 

What is the evidence relating to the occupation of land in the third block since 
1842? Lots 57 to 59 (not in dispute) were occupied by the Lawrences’ and lots 82 
to 84 (not in dispute) by the Adams’ family. According to the plaintiff, John Ad-
ams, the villagers planted and grazed stock on lots 60 to 81. His recollection goes 
back to the time when he was a boy—about 1900. Adams said that he grazed his 
father’s cows, goats and pigs on the disputed lands and also planted there. He had 
to vacate the portion he occupied when in 1946 Hardin told him that he had pur-
chased the disputed land from Raghubir and gave him verbal notice to quit. What 
has emerged from the cross-examination of this witness is that in truth the villag-
ers from time to time cultivated various spots on the lots in dispute. Their occupa-
tion was spasmodic and they occupied no defined area or for any definite period of 
time. This is in distinct contrast to the manner in which the lots in the fourth block 
were occupied. There the lands were allotted to various occupiers. For instance, 
according to the plaintiff Adams, when re-examined, Beard gave one Kadir per-
mission to plant a portion of the land in the fourth block allotted to him (Beard). 
The lands in the fourth block are suitable for rice cultivation, being low lands. The 
disputed lands are high lands and were not suitable for rice cultivation before 
1946, even though portions thereof were cultivated in rice. 

According to Reginald Smith he has planted on the disputed land since the 
death of his mother, Sarah David, in 1923. However, this witness worked at times 
in the goldfields and his occupation could at the best be spasmodic. One important 
fact emerges from his evidence, 
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that at the time Hardin informed him that he had become the owner of the disputed 
lands the only other persons who were planting thereon were Maud Allen, Freder-
ick Allen and James Adams (the uncle of the present plaintiff). A claim was 
brought by Hardin against Smith for rent and judgment was given in Hardin’s fa-
vour. At that time Smith occupied ¾ acre. Thereafter Smith extended his cultiva-
tion to 1¾ acres with the permission of Hardin and has since been paying rent to 
Hardin for that area. 

Lawrence’s evidence does not advance the matter much further. 

Thomas Allen’s evidence helps to show that the occupation of the disputed 
land was spasmodic. He has stated that both Frederick Allen and James Adams 
(uncle of the plaintiff) were planting on the disputed land and left it when Hardin 
came. 

Cecil Adams, one of the present headmen, has stated that he grazed animals 
on the disputed lands when he was a boy. He is now 57 years of age. 

Some evidence was given as to the occupation by one Shiek Bahadur on a 
portion of the disputed land. The evidence relating to the quality of his occupation 
was conflicting and I am unable to accept the version told in support of the plain-
tiff’s case as to how Bahadur came to occupy land there. It appears to me that Ba-
hadur just squatted on a portion of the land in dispute as others appeared to have 
done from time to time. 

An examination of the evidence tendered in relation to the occupation of lands 
in the third depth shows that there was in fact occupation by villagers for cultiva-
tion of provisions and to a negligible extent rice and for grazing of cattle. But no 
occupation of any defined area for 30 years or over on the part of any particular 
person has been shown. Moreover, I find that there has been no such exercise of 
control of these lands by the headmen or otherwise by the villagers, as is to be 
found over the years in respect of lands in the fourth block. The occupation of the 
disputed lands was spasmodic, unorganised and not defined. The lands were under 
bush and portions were cleared from time to time as they were required for cultiva-
tion. The villagers as a body only took the interest they now do in the third block 
since Phang and later Insanally, sworn land surveyors, were brought by Raghubir 
to make a survey of the third and fourth blocks in 1946. Raghubir had decided to 
sell out his estate in portions and wanted a surveyor to sub-divide the estate into 
various parcels. The villagers realised that their interests in the fourth block were 
threatened and they seized the opportunity to lay a similar claim to the disputed 
lands in the third block. After they had discovered that transport of the fourth 
block had been advertised by Raghubir to and in favour of one Christmas they 
instituted opposition proceedings in 1946. 

These proceedings were finally determined in 1951 when WORLEY, C.J., de-
livered his judgment in the opposition action referred to earlier in this judgment. 
Although the plaintiff and other villagers learnt in 1946 of the advertisement by 
Raghubir to Hardin of the disputed lands in the third block, they did not bring 
these proceedings nor take any other action until after the judgment in the opposi-
tion action had been delivered in their favour. According to the plaintiff no opposi-
tion pro- 
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ceedings were brought in 1946 in respect of the disputed lands because when they 
discovered that advertisement of the transport had been made they were one day 
too late to take the necessary steps to bring the opposition. This aspect of the mat-
ter will be dealt with later in this judgment. 

I do not accept the defendant’s evidence that the plaintiff attended meetings 
held by the defendant at which the defendant stated that he desired to sell out the 
disputed lands and other lands. I believe the evidence of Hardin that he purchased 
the disputed lands without any knowledge or notice that the villagers were claim-
ing any interest in them. On the facts accepted it is clear that the plaintiff cannot 
succeed. However, certain legal issues were urged by counsel before me and I 
think that I should express my opinion thereon. 

It was submitted by counsel for the defendants that prescriptive title cannot be 
granted to the plaintiff for himself and other villagers even if the evidence did in 
fact disclose that the defendant Raghubir and his predecessors in title have been 
out of possession of the disputed lots for thirty years. Counsel contends that pre-
scriptive title cannot be granted to a fluctuating body of persons like the villagers. 
Counsel for the plaintiff contends that there is no reason why a declaration of pre-
scriptive title cannot be made in favour of the villagers. Apart from the declaration 
made by WORLEY, C.J., in the case of Adams & Christmas v. Raghubir, 1951 
L.R.B.G. 90, I have been unable to find any other reported case in which such a 
declaration has been given in favour of a fluctuating body of persons and counsel 
has not referred me to any instance in which such a declaration has been made. It 
appears to me that a declaration of prescriptive title to lands to be enjoyed by a 
fluctuating body of persons can only be made where there is a corporate body ca-
pable of taking title and who will hold the lands in trust for the fluctuating and 
indefinite body. 

It was also submitted by counsel for the defendants that the plaintiff was 
guilty of acquiescence and laches and should not be granted the equitable remedies 
he seeks. 

Acquiescence is conduct from which a waiver of a person’s rights will be in-
ferred if that person refrains from interfering while a violation of his legal rights is 
taking place. It operates against him by way of estoppel. At paragraph 201 on page 
209 in 13 HALSBURY’S LAWS (2nd Edition) it is stated:— 

“201. Elements in estoppel. When A. stands by while his right is being in-
fringed by B., the following circumstances must be present in order that the 
estoppel may be raised against A.: (1) B. must be mistaken as to his own le-
gal rights; if he is aware that he is infringing the rights of another, he takes 
the risk of those rights being asserted: (2) B. must expend money or do 
some act, on the faith of his mistaken belief; otherwise he does not suffer by 
A.’s subsequent assertion of his rights; (3) acquiescence is founded on con-
duct with a knowledge of one’s legal rights and hence A. must know of his 
own rights; (4) A. must know B.’s mistaken belief; with that knowledge it is 
inequitable for him to keep silence and allow B. to proceed on his mistake; 
(5) A. must encourage B in his expenditure of money or other act, either di-
rectly or by abstaining from asserting his legal right.” 
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In the present case Hardin was not aware that the plaintiff or any of the villag-
ers were claiming any right to the lands in dispute until after he had already re-
ceived transport. Thereafter he asserted what he believed to be his right to the 
lands by making considerable expenditure thereon in the preparation for the culti-
vation of rice. The plaintiff and the other persons who were planting on the por-
tions of the lands when Hardin became the owner by transport, left the land at his 
request except that Smith refused to leave the land and after a claim for rent was 
successfully brought by Hardin against him he agreed to become Hardin’s tenant 
of an even larger area of land. 

The conduct of the plaintiff and others in not taking any steps until 1951 to as-
sert what they considered to be their legal rights to the lands in dispute while Har-
din with their knowledge expended considerable sums of money, time and labour 
on the land amounts to laches. The plaintiff’s conduct in awaiting the decision in 
the earlier case does not excuse him. He was bound to prosecute his claim without 
delay. Equity aids the vigilant, not the indolent. In the circumstances of this case 
his delay until 1951 would debar him from obtaining any relief. There was not 
only assent after the alleged violation of his rights had been completed and he had 
become aware of it, but also a change in the defendant Hardin’s position by rea-
sons of the money, work and labour expended by him on the lands. It would be 
unjust after the lapse of time between 1946 and 1951 to grant the equitable reme-
dies asked for the plaintiff. The plaintiff and other villagers (except those who are 
tenants of Hardin) were not in possession of the lands when this action was com-
menced. This would defeat the claim for a declaration that the defendants and their 
predecessors have been out of possession of the lands in dispute for a period of 12 
years in any event. 

The plaintiff’s claim fails on the facts and in law and must be dismissed with 
costs to be taxed certified fit for counsel. 

Judgment for the defendants. 

Solicitors: W. D. Dinally (for the plaintiffs) O. M. Valz (for the defendants). 
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[Supreme Court (Miller, J.), March 21, 1960]. 

Execution—Interpleader—Defendant’s car repossessed—New hire purchase agree-
ment between company and claimant—Receipts in claimant’s name—Whether transfer in 
fraud of execution creditor—Bills of Sale Ordinance, Cap. 337, s. 2. 

The defendant, who held a car on hire purchase from Sprostons, Ltd., sought to transfer 
it to the claimant with whom he at all material times lived as man and wife. In fact, how-
ever, Sprostons, Ltd., repossessed themselves of the car and entered into a new agreement 
with the claimant in respect of it. Receipts were issued in the claimant’s name but the de-
fendant drove the car. The car having been levied upon to satisfy a judgment against the 
defendant, the claimant interpleaded. 

Held: (i) in order to treat a transfer of property as being in fraud of a creditor the court 
will require clear and conclusive evidence of a failure of consideration together with an 
intention to deprive an execution creditor of the fruits of his judgment; the mere driving of 
the car by the defendant could not be taken as evidence of ownership by him; 

(ii) the transfer to Sprostons, Ltd. was in the ordinary course of their business 
and, therefore, outside the scope and operation of the Bills of Sale Ordinance, Cap. 337. The 
plaintiff was, therefore, not entitled to levy by virtue of the provisions of that Ordinance. 

Judgment for the claimant.  
M. C. Young for the claimant.  
R. H. McKay for the plaintiff. 

MILLER, J.: This is an interpleader action in which it is claimed by the claim-
ant that she is the owner of a “Hillman Minx motor car” registered No. PF 578 
with spare wheel, jack, crank handle and tools and that it is not competent for the 
plaintiff to levy upon this property for the recovery of any judgment against the 
defendant herein. 

On the facts, it appears that the defendant Trotman sought a transfer of the car 
by Messrs. Sprostons, Ltd.; but, what was in fact done by them, was to re-possess 
the car, and thereafter enter into three agreements with the claimant, each effec-
tively revoking the prior one. 

I find, on a consideration of the evidence, the following facts:— 
(a) the claimant was in possession of the car as hirer under a new agree-

ment with Sprostons at the time of the seizure, as is evidenced by the 
document exhibit “A3”; 

(b) receipts were issued in the name of the claimant; 
(c) the claimant and the debtor (defendant) were at the time of the seizure 

living together as man and wife, and she entered into an agreement of 
purchase and hire with Messrs. Sprostons about the time the writ was 
filed. That, I would say, is a circumstance which may give rise to some 
suspicion, but, could not, in my opinion, be taken as evidence of fraud; 

(d) the debtor gave as his reason for doing what he did, a contemplated de-
parture from the colony, and I do not consider the mere driving of the 
car could be taken as evidence of ownership. 

I hold the view that, in a case of this nature, it is necessary for the plaintiff to 
prove that there was no effective transfer, that the transfer was made fraudulently 
and without consideration, or that the debtor remained in apparent possession of 
the chattel, and the plaintiff was therefore entitled by virtue of the Bills of Sale 
Ordinance, Cap. 337, to levy upon the property, the subject matter of this dispute. 
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The court will require clear and conclusive evidence of a failure of considera-
tion together with an intention to deprive an execution-creditor of the fruits of his 
judgment, in order to treat a transfer of property as being in fraud of a creditor; 
and, it was because of this difficulty of proof which often confronted an execution-
creditor at common law, that the Bills of Sale Act in England was enacted and 
subsequently introduced in this colony: See Cookson v. Swire, 9 A.C. 653. 

The next question to which consideration should be given, is whether the 
transfer was affected by virtue of the Bills of Sale Ordinance, Cap. 337, and was 
therefore of no effect; and, if so, whether the debtor remained in apparent posses-
sion of the car. I am in agreement with the contention that the transfer by Spros-
tons was in the ordinary course of their business and therefore outside the scope 
and operation of the Ordinance—Bhoopsingh v. David, 1950 L.R.B.G. 36. Section 
2 of the Ordinance reads: 

“This Ordinance shall apply to every bill of sale executed on or after the 1st 
January, 1917 (whether absolute or subject to any trust) whereby the holder or 
grantee has power, either with or without notice, and either immediately or at 
any future time to seize or take possession of any personal chattels comprised 
therein or made subject thereto”. 

I am further of the opinion that the provisions of the Bills of Sale Ordinance 
do not in any way affect or disturb the hire purchase agreement: See Re Isaacson, 
Ex parte Mason, [1895] 1 Q.B.D. 333. 

The conclusion I have reached on a consideration of the whole of this matter 
is, the claimant is entitled to succeed and the levy declared bad. I enter judgment 
accordingly for the claimant with costs. 

Judgment for the claimant. 
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[Federal Supreme Court—Criminal Appellate Jurisdiction (Hallinan, C.J., Rennie 
and Marnan, JJ.) September 6, 7, 12, November 21, 1960] 

Criminal law—Appeal—Whether refusal of postponement is a ground of appeal. 
Criminal law—Murder—Defence of provocation—Whether available where there was 

an intention to kill—Self-defence established save for excessive force—Whether this oper-
ates to reduce offence to manslaughter. 

An application for a postponement of the appellant’s trial for murder was made and re-
fused before the jury was empanelled. The defences raised were, inter alia, provocation and 
self-defence. With respect to the former the judge told the jury that in the case of man-
slaughter an intention to kill or do grievous bodily harm is not present, but he later added 
that there was provocation if the appellant as a reasonable man did in fact lose his self-
control and in consequence thereof “formed the intention to do the injury to the deceased 
from which death resulted”. 

On appeal from his conviction for murder it was contended on the appellant’s behalf 
that the trial judge was wrong in refusing the application for a postponement; that his direc-
tions on the law of provocation were erroneous; and that he should have directed the jury 
that if they would have accepted the defence of self-defence but for excessive force having 
been used they should return a verdict of manslaughter. 

Held: (i) the question whether or not to grant an adjournment of a trial which has not 
begun is a matter entirely within the discretion of the trial judge, and the judge’s refusal in 
that respect is not a ground of appeal unless (which was not the case) such refusal led to a 
miscarriage of justice; 

(ii) the defence of provocation is available to one who kills intentionally but in hot 
blood, and this was made clear by the summing up taken as a whole; 

(iii) when a plea of self-defence fails the prisoner must rely on the well established law 
relating to provocation if his offence is to be reduced to manslaughter R. v. Howe, 1959 
C.L.R. 448, not followed. 

[Editorial Note: The accused appealed unsuccessfully to the Privy Council.] 
Appeal dismissed. 

J. O. F. Haynes, Q.C., and P. N. Singh for the appellant.  
G. L. B. Persaud, Acting Solicitor-General, for the Crown. 

MARNAN, J., delivered the judgment of the court: The appellant was con-
victed of the murder of Flavio DaSilva and appealed to this court on several dis-
tinct grounds. His appeal was dismissed on September 12, 1960, after argument by 
counsel on both sides had been heard, and the court then intimated that having 
regard to those arguments and the authorities cited, reasons for the decision of the 
court would be given at a later date. 

The original notice of appeal was supplemented by two further sets of 
grounds, which were filed by leave of the court on August 9 and September 6, 
1960, respectively. The first ground argued was that the learned trial judge was 
wrong in refusing an application for an adjournment of the trial made by junior 
counsel for the defence, Mr. P. N. Singh, before a jury was empanelled. Mr. J. O. 
F. Haynes, who appeared with Mr. P. N. Singh at the hearing of the appeal, con-
ceded that he could find no case where a conviction had been quashed upon such a 
ground simpliciter. The question whether or not to grant an adjournment of a trial 
which has not begun is a matter entirely within the discretion of the trial judge, and 
the judge’s refusal in that respect 
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is not a ground of appeal, unless it can be contended that such refusal led to a mis-
carriage of justice. In R. v. Malvisi (1909), 73 J.P. 392, the appellant was arrested, 
committed for trial, and convicted on three successive days. His conviction was 
quashed after hearing the evidence of witnesses whom the appellant had been un-
able to call at his trial for lack of time to get in touch with them. It does not appear 
that the appellant was represented by counsel at trial or that any application for an 
adjournment was made, but had such an application been made and refused, the 
refusal would, in our view, have amounted to a miscarriage of justice in the cir-
cumstances of that case. In the present case, however, the appellant was charged 
with murder in August, 1959. He came up for trial in February, 1960, when the 
indictment was quashed on a technical ground. On that occasion, he was repre-
sented by Mr. Haynes. He was re-committed for trial in March, 1960, and the ef-
fective trial opened on May 16, immediately after Mr. Singh’s application for an 
adjournment had been refused. Mr. Singh was assigned by the court to defend the 
appellant on May 12, and had an opportunity of reading the depositions, but the 
appellant declined Mr. Singh’s services giving it as his reason that his relatives 
were arranging to brief Mr. Haynes. On the morning of May 6 however, he told 
Mr. Singh that his father, which presumably meant the necessary funds, had not 
turned up, and that he would like Mr. Singh to defend him. Mr. Singh having 
failed in his application for an adjournment, conducted the defence with an ability 
which shows that he swiftly overtook the disadvantages under which he started in 
all respects except one, namely, that he had no opportunity to consult a doctor with 
a view to testing the effect of the medical evidence for the Crown. This court 
granted an adjournment of the appeal on June 21, 1960, to enable the defence to 
seek a medical opinion on this aspect of the case, and to apply to call additional 
evidence if so advised. However, no such application was made on the hearing of 
the appeal, and having regard to the competent manner in which Mr. Singh con-
ducted the appellant’s case at trial, we are unable to take the view that the refusal 
of his application for an adjournment led to any miscarriage of justice. Moreover, 
while we sympathise with Mr. Singh personally with regard to his difficulties in 
undertaking the defence, and commend him for the manner in which he overcame 
them, there is no question of the appellant himself having been pressed for time. 
Counsel had, in fact, appeared for him when he was first arraigned for trial in Feb-
ruary, and if he was not in a financial position to instruct counsel of his own 
choosing in June, he was foolish to decline the assistance of counsel assigned to 
him by the court. The only disturbing feature of the matter is that up to the morn-
ing of the trial the appellant appears to have been under the impression that Mr. 
Haynes was going to defend him. We have had no explanation as to why he did 
not do so, or alternatively, as to why the appellant was not disabused in good time 
of a false impression. In the absence of any such explanation we do not seek to 
censure anyone concerned, but we think it right to comment that it is most unusual 
and unsatisfactory that counsel, having undertaken the defence of a man charged 
with murder, and appeared for him at one stage, should not appear for him when 
he stands his trial, and nevertheless, subsequently appear on appeal to urge that the 
appellant only instructed other counsel on the morning of trial. 

It is necessary to deal with two of the other grounds of appeal argued, but be-
fore doing so it will be convenient to summarise the facts. The case for the Crown 
was that the appellant and the deceased went out 
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together in a 27-foot boat on the Essequibo river to shoot ducks. The only weapon 
they took was a sixteen-bore single barrel shotgun belonging to the deceased. A 
few days previously, the appellant, who lived with, and worked for, the deceased, 
had disclosed to the deceased and his wife that he was in love with their daughter, 
Gwendoline, and wished to marry her. The appellant being over forty years of age, 
and Gwendoline only fourteen, the proposal led to a heated discussion, which was 
left unresolved. The seeds of a quarrel had thus been sown when the appellant and 
the deceased set out at three o’clock on the morning of August 21, 1959, alone in 
the small boat. 

Later the same day the appellant returned on foot with a story to the effect that 
the deceased had fallen overboard and been drowned. He made a similar statement 
to the police. The boat was found moored in the river, but its anchor and a length 
of rope were missing. On August 22, the body of the deceased was discovered, 
washed up on the river bank by the tide. There were wounds on the head, a gun-
shot wound in the chest, and a piece of rope was tied tightly round the neck. The 
medical evidence was that death was due to the gun-shot wound and strangulation. 
In the doctor’s opinion the gun-shot wound was the first injury inflicted, then the 
head wounds, which were consistent with blows from the gun barrel, and the de-
ceased was still alive when the rope was tied round his neck, but dead before he 
was put into water. The gun-shot wound would eventually have caused death if not 
attended to, but the head wounds alone would not have been fatal. 

The appellant made further statements to the police on August 23 and 25. In 
the former he repeated his story that the deceased had fallen overboard by acci-
dent. In the latter statement, which was made under caution, he told an entirely 
new story, upon which he relied at trial as constituting his defence. He did not give 
evidence or call witnesses, but made an unsworn statement from the dock, which 
was as follows: 

“I made a statement to the police already, Exhibit N. I have said every-
thing I have to say. I had no intention of doing anything. I am really sorry for 
what has happened. I have nothing more to say.” 

In his summing-up, the trial judge told the jury: 

“In this case the defence is contained in a statement . . . which the ac-
cused made to the police and in his statement from the dock at trial. In these 
statements you have inter-wined four defences—the defence of insanity, with 
which you can couple automatism, the defence of self-defence, the defence of 
accident, and the defence of provocation.” 

The effect of the appellant’s statement, Exhibit N, was that while out in the 
boat the deceased told him, the appellant, that he was going to dismiss him and 
turn him out. The appellant replied that the deceased might regret that step because 
he would make Gwendoline follow him. The deceased then threatened to shoot the 
appellant, picked up his gun, and loaded it. The appellant, who had been sitting in 
the stern, steering, jumped up, caught hold of the gun in the deceased’s hands, and 
began to wrestle for it. The deceased fell down, and the gun went off whilst the 
appellant was standing over him trying to take away the gun. The 
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deceased was holding the barrel, but the appellant got the gun away from him. The 
appellant then “got mad or something” and remembered hitting the deceased on 
his head with the gun. The appellant then threw the gun overboard. The deceased 
said twice, “Gwendoline my daughter, you is the cause of this.” The deceased 
looked as if he were dying and said to the appellant, “Sonny throw me overboard.” 
The appellant then tied a piece of rope, which he cut from the main sheet, around 
the deceased’s neck, but could not remember why he did so. He then threw the 
deceased and his baboon-skin cartridge bag into the river, took down the sail, 
stopped the engine and dropped the anchor. Later, when he came to himself, he 
found that the anchor, which had been attached to a chain, was gone. He hoisted 
the sail and went ashore. 

At the hearing of the appeal, counsel for the appellant criticized the judge’s 
summing-up in two main respects. We shall deal first with the point relating to the 
defence of provocation. 

At page 75 of the record the judge, in distinguishing between murder and 
manslaughter, told the jury that in the case of manslaughter an intention to kill or 
do grievous bodily harm is not present. But on page 76 he directed them as fol-
lows: 

“In order to be satisfied on the issue of provocation, you must find that in 
the particular circumstances not only would an ordinary person have lost his 
self-control, but that the accused as a fact did lose his self-control and that it 
was in consequence of that loss of self-control that he formed the intention to 
do injury to the deceased from which death resulted.” 

Finally, at page 108 the judge said: 

“If you are satisfied beyond reasonable doubt that the accused unlawfully 
caused the death of Flavio DaSilva but that at the time of doing so he was un-
der the stress of provocation, and that when doing the act or acts which caused 
the death that he did not intend to kill him or to cause grievous bodily harm, 
your verdict should be one of manslaughter. 

If you are in doubt whether the act was done under such an impulse, you 
will resolve that doubt in favour of the accused as you will do if you are in 
any doubt with respect to any of the other propositions which I have put to 
you. 

Finally, if you are satisfied beyond reasonable doubt that the death of the 
deceased was caused by the deliberate act or acts of the accused and that at the 
time of committing those acts or immediately before he intended to kill the 
deceased or to do him grievous bodily harm and that in doing so he was not 
acting in self-defence or under the impulse of provocation or suffering from 
some disease of the mind your verdict should be one of guilty of murder.” 

It was argued for the appellant that those passages amounted to a misdirection 
in law to the effect that whatever the provocation, if the jury believed that the ac-
cused intended to kill the deceased, or do him grie- 
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vous bodily harm, they could not return a verdict of manslaughter. Reliance was 
placed on Kwaku Mensah v. R., [1946] A.C. 83, and on A. G. of Ceylon v. Perera 
where Lord GODDARD, dealing with this precise point, said ([1953] A.C. at p. 
206): 

“The defence of provocation may arise where a person does intend to kill 
or inflict grievous bodily harm but his intention to do so arises from sudden 
passion involving loss of self-control by reason of provocation.” 

We have considered those cases in relation to the well known passage in Lord 
SIMON’S speech in Holmes v. Director of Public Prosecutions, [1946] 2 All E.R. 
144, to the effect that where provocation inspires an actual intention to kill such as 
was admitted in that case or to inflict grievous bodily harm, the doctrine that 
provocation may reduce murder to manslaughter seldom applies. 

The whole history of the so-called defence of provocation up to and including 
the apparent conflict of opinion above referred to, is admirably exposed in RUS-
SELL ON CRIME, 11th Edn., pp. 575-585, and we are in agreement with the view 
there expressed that Lord SIMON’S statement was not intended to contravene the 
principle that the defence of provocation is available to one who kills intentionally 
but in hot blood. Perhaps the explanation is to be found in the fact that in Holmes’ 
case the provocation relied upon was a mere confession of adultery which was 
held not to be capable of amounting to provocation in law. Lord SIMON’S words 
“where the provocation inspires an actual intention to kill (such as Holmes admit-
ted in this case)” may thus fairly be interpreted as meaning where the provocation 
inspires a deliberate, clear-headed and cold-blooded intention to kill as opposed to 
an intention formed through loss of self-control. This interpretation not only seems 
to be justified by the particular facts in Holmes’ case, but also to be consistent with 
the law that a jury must consider whether the provocation alleged in fact caused 
the accused to lose his self-control. If it did not have that effect, it is of no avail 
that such provocation might so have affected other reasonable persons. 

We therefore hold that if the effect of the summing-up in this case was to di-
rect the jury that they could not find manslaughter if they believed that the killing 
was intentional, as opposed to accidental, there was a misdirection in law. But we 
do not think that, taken as a whole, that was the effect of what the judge said. If the 
jury might have been temporarily misled at pp. 74 to 75 of the record, they were 
put right by the passage at p. 76. If the beginning of the passage at p. 108 was pos-
sibly misleading, the passage, taken as a whole, seems to us to make it clear that 
the jury should find manslaughter if they believed that the accused intended, under 
provocation, to do what he did, but had no calculated intention of killing. For the 
above reasons, this ground of appeal also fails. 

The other main point argued for the appellant was that the jury should have 
been directed that if they found, or were left in doubt by the evidence, as to the 
defence of self-defence, in all respects except that they thought excessive force had 
been used, they should return a verdict of manslaughter. In support of that proposi-
tion, counsel for 
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the appellant cited R. v. Howe, 1959 C.L.R. 448, 32 A.L.J. 212. Howe’s case was 
decided by five judges of the High Court of Australia on appeal by the Crown, 
from an order of the Supreme Court of South Australia directing a new trial. Howe 
had been convicted of murder before Ross, J., and a jury. All that need be said of 
the facts can be quoted from the judgment of TAYLOR, J., (32 A.L.J. at p. 216): 

“It is sufficient to say that there was some evidence of an attack upon the 
respondent and it may be possible to perceive some evidence that in shooting 
the deceased the respondent believed that his action was necessary for his own 
protection. At all events both the learned trial judge and the Full Court consid-
ered the evidence, flimsy in the extreme as it was, sufficient to raise the issue 
of self-defence . . . .”. 

It appears from the judgment of MENZIES, J., that the trial judge directed the 
jury that they could find manslaughter instead of murder on the ground of provoca-
tion, but gave no other direction about manslaughter. On the issue of self-defence, 
apart altogether from provocation, he instructed the jury that if the force used was 
excessive, that is greater than was necessary for self-defence, then the evidence 
afforded no defence at all. MENZIES, J., added: 

“It is this direction which gives rise to the question now before this court 
because the Full Court decided that it was wrong.” 

DIXON, C.J., posed that question and gave the answer of the Full Court in the 
following passage (ibid., at 212): 

“The second and more important proposition related to the effect of an 
excessive use of violence on the part of a defendant who but for that would be 
able to make out a plea of self-defence as an answer to a charge of murder. If 
death ensues because he has resorted to an unnecessary measure of force in 
resisting an attack or threatened attack, a degree of force out of reasonable 
proportion to the danger, does that leave the defendant guilty of murder or is 
this crime manslaughter? The Supreme Court answered the question thus: ‘We 
have come to the conclusion that it is the law that a person who is subjected to 
a violent and felonious attack and who, in endeavouring, by way of self-
defence, to prevent the consummation of that attack by force, exercises more 
force than a reasonable man would consider necessary in the circumstances, 
but no more force than he honestly believes to be necessary in the circum-
stances, is guilty of manslaughter and not of murder.’ “ 

He continued (ibid., at p. 214): 

“The assumption made for the purpose of this question is that a man actu-
ally defending himself from the real or apprehended violence of the deceased 
has used more force than is justified by the occasion and that death has ensued 
from the use of this excessive force. In all other respects, so it is assumed, the 
elements of a plea of self-defence existed . . . Is the consequence of the failure 
of his plea of self-defence on that ground that he is guilty of murder or does it 
operate to reduce the homicide to manslaughter? There is no clear and definite 
judicial decision providing an answer to 
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this question but it seems reasonable in principle to regard such a homicide as 
reduced to manslaughter, and that view has the support of not a few judicial 
statements to be found in the reports.” 

Having referred to a number of cases, DIXON, C.J., came to the conclusion that 
the view of the Supreme Court was substantially correct. 

We have given very careful consideration to this decision of the High Court of 
Australia, not only because of the respect in which we hold that court and its dis-
tinguished judges, but because the judges in some territories of the West Indies 
have, when directing juries on the issue of self-defence, used somewhat similar 
language to that which has now received the approval of the High Court of Austra-
lia. 

In reaching their conclusions DIXON, C.J., and MENZIES, J., sought support 
from the English authorities mainly on cases concerned with killings in the course 
of resisting wrongful arrest attempted under colour of lawful process. This cate-
gory of killings is discussed in RUSSELL, 11th Edn., pp. 504 et seq.; that these 
cases are in a very special class of their own is explained in the following passage: 

“An illustration of that development, however slow, which is constantly 
taking place in the common law and of the difficulties which this causes to 
those who have to expound the legal principles of their own time when they 
are in contrast with the older authorities, is to be found in FOSTER’S comments 
on the case of Tooley (1709), 2 Ld. Raym. 1296. The ancient strictness which 
maintained the policy of according the highest protection to officers of the law 
who were acting legally was to some extent applied in reverse, so that unless 
the officer endeavouring to effect the arrest was acting in all respects in a 
strictly legal manner the private citizen thus attacked was held to be justified 
if he used violent measures in resistance. When the resistance went to the 
length of killing the arrester, the courts were generally ready to treat the case 
as one of homicide committed under such provocation as would reduce the 
crime from murder to manslaughter, although it will be observed, in the older 
cases especially, that the facts were not often such as to satisfy all the usual 
requirements of the defence of provocation. In the passage of time some 
doubts came to be felt as to the necessity for the rigid severity of early law. 
And while FOSTER was firm in recognising the paramount importance of 
maintaining the inviolability of the agents of the law, he was inclined to take 
the newer view of mens rea when the responsibility of the private person was 
in question. This view could operate both ways. For a doctrine which requires 
that a man should not, through a rigid technicality of the law, suffer for a harm 
which he neither intended nor contemplated also requires that he should not 
escape through any such technicality when he has deliberately inflicted a 
harm.” 

The older writers, even as late as FOSTER (1689-1763), held that anyone who 
caused death in resisting an officer of justice committed murder, even if the killing 
was accidental (RUSSELL, 11th Edn., p. 543). The law was equally rigid and tech-
nical in favour of the defendant if he killed while resisting wrongful arrest, as ex-
emplified in the cases of Ferrer (1634), Cro. Car. 371, Hugget (1666), Foster 138, 
314, 315, and Tooley 
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(1709), 2 Ld. Raym. 1296. The law relating to such provocation as may reduce 
murder to manslaughter as we now know it only emerged in the nineteenth cen-
tury. Referring to R. v. Hayward (1833), 6 C. & P. 157, RUSSELL (op cit., p. 580) 
states: “It thus appears that in 1833 the law as to provocation was comprehensible 
and settled.” 

It is significant that in the case of R. v. Allen (1867), 17 L.T. 222, which con-
cerned the killing of a constable, BLACKBURN, J., (17 L.T. at p. 225), said; 

“But when the warrant under which the officer is acting is not sufficient 
to justify him in arresting or detaining the prisoner, or there is no warrant at all 
. . . the crime may be reduced to manslaughter when the offence is committed 
on the sudden, and is attended by circumstances affording reasonable provo-
cation.” 

We have here travelled a long way from the rigid technicalities of Tooley’s 
case. There is no rigid ruling of manslaughter when a constable is killed while 
effecting an unlawful arrest. It is only manslaughter if the circumstances afforded 
reasonable provocation. 

MENZIES, J., in Howe’s case, having cited this passage from BLACKBURN’S 
judgment in Allen’s case, concluded thus (32 A.L.J, at p. 220): 

“I consider that in law the only effect of a determination that the process 
was not lawful was to deprive the officer of his ‘peculiar protection’ and put 
him in the same position as any other person who makes a violent and unlaw-
ful attack on another. On this basis, the authorities which I have considered do 
support the view that it is manslaughter if an assailant is killed by the person 
attacked while resisting with excessive force an unlawful and serious attack.” 

It would appear from this passage as if MENZIES, J., had drawn support for his 
conclusion from the older authorities before Allen’s case, when the use of exces-
sive force in resisting wrongful arrest was rigidly ruled as manslaughter: whereas 
it is clear from the observations of BLACKBURN, J., that it would only be man-
slaughter if the jury were satisfied that there was such provocation as reduced the 
crime to manslaughter. MENZIES, J., cited STEPHEN’S GENERAL VIEW, 2nd Edn., p. 
117, to the effect that the intent to resist unlawful apprehension is treated as a state 
of mind constituting “that lighter degree of malice which is necessary to the crime 
of manslaughter” rather than murder. But RUSSELL, after reviewing the authorities, 
writes (op. cit., p. 511): 

“It would seem then that the law has developed so that at the present 
day... if the attack is not of so dangerous a kind as to justify an intentional kill-
ing by way of self-defence, the fact that the arrest was illegal will not of itself 
affect the question whether it amounted to such provocation as would reduce 
the killing of the arrester from murder to manslaughter.” 

It is clearly RUSSELL’S opinion that in this class of case when a plea of self-
defence fails, then the prisoner must rely on the well established law relating to 
provocation if his offence is to be reduced to manslaughter; we consider this view 
to be correct. 
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In extending the old rulings regarding manslaughter where the killing was 
done in resisting unlawful apprehension to the wider sphere of cases where the 
killing was done while resisting an attack, the High Court of Australia were thus, 
in our opinion, extending a doctrine which is no longer the law of England. More-
over, the Supreme Court of South Australia made one proviso: that the person who 
used excessive force must have used no more force than he honestly believed to be 
necessary in the circumstances; and this was approved by the majority of the High 
Court of Australia. With respect, we think that were a trial judge to give a direction 
in this sense it would throw both the law and the jury into confusion. MENZIES, J., 
gives a concise and lucid account of the law relating to self-defence which might 
usefully serve as a direction to a jury in cases where that defence is raised. He said 
(32 A.L.J. at p. 219): 

“A man who is attacked may use such force as on reasonable grounds he 
believes is necessary to prevent and resist attack, and if in using such force, he 
kills his assailant, he is not guilty of any crime even if the killing is inten-
tional. In deciding in a particular case whether it was reasonably necessary to 
have used as much force as was in fact used, regard must be had to all the cir-
cumstances, including the possibility of retreating without danger or yielding 
anything that a man is entitled to protect.” 

This is a perfectly clear and, in our view, a correct direction. But if Howe’s 
case is to be followed, the judge must presumably go on to say that even if they 
consider that excessive force was used, they must, having viewed the question 
objectively, go on to consider subjectively the state of mind of the prisoner: al-
though on reasonable grounds he could not have believed such force was neces-
sary, nevertheless, did the prisoner in fact believe so? If so the jury must find man-
slaughter. The judge would also have to go on to tell the jury that if they came to 
the conclusion that the prisoner himself did not honestly believe such force was 
necessary, they must then consider whether the provocation was such as to reduce 
the crime to manslaughter. 

Any development of the law which would require the jury to go through this 
complicated and difficult process in reaching their verdict is most undesirable. The 
conduct of the prisoner in such cases should be judged according to the standard of 
a reasonable man. If he has done no more than was, in the opinion of the jury, rea-
sonably necessary in self-defence he is entitled to be acquitted (R. v. Lobell, 
[1957] 1 All E.R. 734). If he has gone further, his crime should only be reduced to 
manslaughter if, by reason of the provocation he received, he had lost his self-
control. 

Apart from such a development of the law being undesirable we do not, with 
respect, consider that it finds support in the modern law of England. On the con-
trary, an examination of the cases of Semini, [1949] 1 All E.R. 233, and Mancini, 
[1944] 3 All E.R. 272, lends support to our view that the decision in Howe’s case 
on this point is not the law of England or of British Guiana. 

In Semini’s case it appears that the effect of the trial judge’s direction was that 
the jury could only return a verdict of manslaughter if they found provocation. It 
was contended for the appellant that the case was one of chance medley, that a 
finding of chance medley by itself justified a verdict of manslaughter, and that the 
doctrine of provocation 
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had no application to chance medley. It was held that the expression “chance med-
ley” has no place in the modern law of homicide, but when used was applied to 
cases of killing se defendendo or per infortunium, both being cases of excusable as 
opposed to justifiable homicide, where the prisoner escaped any corporal punish-
ment and was not convicted of manslaughter. The authorities relied upon for the 
appellant, where the verdicts were manslaughter, were all cases turning on provo-
cation. The possibility of a verdict of manslaughter resulting from the failure of a 
plea of self-defence, without regard to provocation, was thus implicitly, if not ex-
pressly, excluded. 

Mancini’s case was considered by a Full Court of Criminal Appeal before it 
went to the House of Lords. The main defence was self-defence and it is clear that 
excessive force was used. The fact that neither counsel, nor any of the judges con-
cerned appear to have suggested that the jury might have been directed to return a 
verdict of manslaughter if they rejected self-defence only because of the excessive 
force used, is in itself an indication that this is not the law. The trial judge’s direc-
tion on self-defence was simply that if they believed the appellant’s account of 
how he was attacked with a penknife they should acquit. Lord SIMON’S only criti-
cism of this direction was that it was, if anything, too favourable to the appellant. 
In his own words.: 

“MACNAGHTEN, J., did not invite the jury to consider whether, even if it 
were true that the appellant was menaced with the penknife, that would justify 
the use of the appellant’s terrible weapon so as to constitute a case of neces-
sary self-defence.” 
Those words seem to us to lend strong support to our view that the nature and 

force of the counter-attack is properly to be regarded as an element, and a most 
important element, for the jury’s consideration of the question whether what was 
done by the prisoner was reasonable self-defence. If the House had thought that a 
negative answer by the jury to the question MACNAGHTEN, J., might have put 
would, without regard to the question of provocation, have founded a verdict of 
manslaughter, Lord SIMON must surely have said so, having regard to the fact that 
the whole ground of the appeal was that the jury should have been differently di-
rected as to their right to bring in such a verdict. On the contrary, he was content 
merely to comment that the appellant’s counsel found no fault at all with that part 
of the summing-up which dealt with self-defence. Moreover, the judge had gone 
on to charge the jury that if they disbelieved Mancini’s story and rejected self-
defence, the circumstances might still justify them in returning a verdict of man-
slaughter. He did not use the word provocation, and Lord SIMON thought that he 
was not referring to the defence of provocation, but to chance medley. The suppo-
sition then was that Mancini had used his dagger in counter-attack to an assault 
with fists. If the law were as it was held to be in Howe’s case, surely there was the 
opportunity of explaining MACNAGHTEN, J.’s direction on manslaughter in that 
sense. In our opinion, Lord SIMON did not do so because that is not the law, nor do 
we think, in the light of Semini’s case that that part of the summing-up, although 
favourable to the appellant, was correct, unless the judge was in fact referring to 
provocation. 

We are also of the opinion that there was no substance in the other points ar-
gued for the appellant in the present case, and therefore dismissed the appeal. 

Appeal dismissed. 
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[In the Full Court, on appeal from a magistrate’s court for the Georgetown Judicial 
District (Luckhoo, C.J. (ag.) and Jailal, J. (ag.)) March 18, April 1, 1960]. 

Summary conviction offence—Encumbering parapet—Vehicles left for repairs—
Whether prosecution must prove that defendant himself placed vehicles on parapet—
Meaning of “encumber”—City Government By-laws, Cap. 152, by-law 10(1). 

Certain motor cars were seen on the 23rd August, 1958, parked across the parapet in 
front of the appellant’s motor mechanic shop. The appellant admitted that they had come to 
be repaired by him except for one car which belonged to him. Five days later the cars were 
seen in the same position. 

On appeal from the decision of a magistrate convicting the appellant on a charge of en-
cumbering a parapet, contrary to by-law 10(1) of the City Government By-laws Cap. 152,— 

Held: (i) the word ‘encumber’ in relation to a place means block; the very tenor of 
by-law 10 showed that the blocking was not confined to the blocking of ingress and egress 
to or from premises; 

(ii) apart from his own car the appellant was in control and in custody of the 
vehicles; this was sufficient to show that he had stored these vehicles on the parapet within 
the meaning of by-law 10 whether or not he himself had parked them there; 
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(iii) it was not necessary for the prosecution to prove the period of time the vehi-
cles were stored on the parapet. 

Appeal dismissed.  
A. Chase for the appellant.  
C. L. Luckhoo, Q.C., for the respondent. 

Judgment of the Court: This is an appeal against the decision of a magistrate 
of the Georgetown Judicial District who convicted the appellant on a charge of 
encumbering a parapet, contrary to by-law 10 (1) of the City Government By-laws, 
Cap. 152 (Subsidiary Legislation), made by the Mayor and Town Council of 
Georgetown under the provisions of s. 206 of the Georgetown Town Council Or-
dinance, Cap. 152, and duly approved by the Governor in Council. 

The allegation of the prosecution was that on the 23rd August, 1958, at North 
Street, Georgetown, the appellant by having four motor cars and a motor van on 
the parapet of the street did encumber the parapet with the cars and van. The 
prosecution led evidence to the effect that the appellant carries on a motor me-
chanic shop at North Street, Georgetown, and that on the 23rd August, 1958, three 
of the motor cars including one owned by the appellant were parked north to south 
across the parapet in front of the appellant’s motor mechanic shop while the other 
car and the motor van were parked east to west on the parapet in front of the appel-
lant’s shop. The defendant told the respondent a town constable that the vehicles 
had come to be repaired by him except for one car which belonged to him. He also 
told the respondent that he had spent a lot of money to make up the parapet in front 
of his shop and that he would not remove the vehicles. Five days later the respon-
dent returned to the appellant’s shop and found the van and the appellant’s car still 
on the parapet. 

The appellant in his defence denied that he told the respondent that the vehi-
cles had been brought to be repaired but admitted that he had no authority to leave 
motor vehicles on the parapet. 

The magistrate accepted the evidence of the prosecution witnesses as to the 
position of the vehicles on the parapet and that the appellant admitted to Harding 
that the vehicles had been brought to him and placed there to be repaired by him. 

It was submitted by counsel for the appellant that it was necessary or the 
prosecution to prove that the vehicles were placed by the appellant himself on the 
parapet in the positions in which they were seen by the respondent, that the vehi-
cles were causing an obstruction to persons desirous of obtaining ingress or egress 
to premises in North Street, and that they had been left there for some considerable 
period of time. 

By-law 10 (1) of the City Government By-laws, Cap. 152, (Subsidiary Legis-
lation), provides that “no person shall leave, place, or store any car, cart, dray, 
barrel, box, dustbin, tree trunk, branch, limb or other thing upon any street, para-
pet, pavement or footpath, or in any other way encumber any street, parapet or 
pavement with any car, cart, dray, barrel, box, dustbin, or other thing”. The term 
“parapet” is defined by by-law 2 of the By-laws as follows— 

“ ‘parapet’ means that portion of a public way lying between—  
(a) the metalled street or roadway and a street drain, trench or canal; or 
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(b) a pavement adjoining a street or roadway and a trench or canal; or 

(c) a street drain and any lot of land except where such portion of a public 
way is a pavement”. 

It is not denied that the cars and van were found by the respondent on a por-
tion of a public way lying between a metalled street and a street drain and there-
fore on a parapet. 

The word “encumber” in relation to a place means block. It is quite clear that 
the vehicles were blocking the parapet in front of the appellant’s shop. The very 
tenor of by-law 10 (1) shows that the blocking is not to be confined to the blocking 
of ingress or egress to or from premises. Bylaw 10 (2) empowers the City Engineer 
“to remove any car, cart, dray, barrel, tub, box, dustbin, tree trunk, branch, limb or 
other thing whatsoever left, placed, or stored by any person upon any street, para-
pet, pavement, or footpath” and provides that the cost of such removal may be 
recovered by the Town Clerk from the person who left, placed or stored any such 
thing upon any such street, parapet, pavement or footpath or from the owner of 
such thing. The provisions of this paragraph of the by-law indicate quite clearly 
that the object of the by-law is to keep free the street, parapet, pavement or foot-
path for the use of the public. 

Apart from his own car the appellant was in control and in custody of the ve-
hicles for the purpose of effecting repairs to them. That is sufficient to show that 
he had stored these vehicles on the parapet whether or not he himself had parked 
them there. They had not been left there in the course of the ordinary user of the 
roadway, for example, in parking to allow the driver or passenger to attend to 
some domestic, social or business matter in the vicinity. In our opinion it was not 
necessary for the prosecution to prove the period of time the vehicles were stored 
on the parapet. The question to be determined is whether the appellant had stored 
them on the parapet and the answer on the evidence in this case must be in the 
affirmative. 

In our opinion the appellant was rightly convicted. 

The appeal is dismissed and the conviction and sentence affirmed. The appel-
lant will pay the respondent $20 as costs of this appeal. 

Appeal dismissed. 
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[Federal Supreme Court—Criminal Appellate Jurisdiction (Hallinan, C.J., Lewis 
and Marnan, JJ.) November 22, 28, 1960] 

Motor vehicle—Unlicenced user—Private car used for reward to take passenger from 
Mahaica to Georgetown and back—Whether used as hire car or as motor bus or other-
wise—Motor Vehicles and Road Traffic Ordinance, Cap. 280, ss. 2, 20(2) and 23. 

The appellant used his motor car, which was licensed as a private car, to take a passen-
ger for reward from Mahaica to Georgetown and back. Upon this evidence he was convicted 
of the offence of using an unlicensed motor vehicle contrary to s. 23 of the Motor Vehicles 
and Road Traffic Ordinance, Cap. 280, the magistrate holding that the car had been used as 
a hire car and that since the licence fee for this was higher than for a private car the appel-
lant was guilty of the offence by virtue of s. 20(2). The Full Court held that the car was not 
used as a hire car since there was no contract for the use of it as a whole, but affirmed the 
conviction on the ground that the car had been used as a motor bus. 

By s. 2 of Cap. 280 a motor bus is defined as a motor vehicle . . . used for carrying . . . . 
“passengers for hire or reward at separate fares stage by stage or stopping to pick up or set 
down passengers along the line of route”; and a hire car is defined as a motor car “used for 
carrying . . . . . passengers for hire or reward under a contract express or implied for the use 
of the vehicle as a whole”. 

Held: it would be straining the natural interpretation of the words “stage by stage” in 
the definition of “motor bus” to treat the journey from Mahaica to Georgetown as a stage 
and the return journey as another stage. The vehicle, though used for reward, had been used 
neither as a hire car nor as a motor bus but for a purpose which did not fall into any cate-
gory of licence for which a fee was chargeable higher than the fee for a private car licence. 

Appeal allowed. 
Dr. F. H. W. Ramsahoye for the appellant. 
E. A. Romao, Ag, Senior Crown Counsel, for the Crown. 

HALLINAN, C.J., delivered the judgment of the court: The appellant was 
convicted under s. 23 of the Motor Vehicles and Road Traffic Ordinance, Cap. 280 
of using an unlicensed motor vehicle. The appellant’s motor car was in fact li-
censed as a private car, but the prosecution alleged that under the provisions of s. 
20 (2) he has, nevertheless, committed an offence under s. 23. Section 20 (2) pro-
vides as follows: 

“(2) Where a licence has been taken out as for a motor vehicle to be used 
solely for a certain purpose and the vehicle is at any time during the period for 
which the licence is in force used for some other purpose, the person so using 
the vehicle shall, if the fee chargeable in respect of a licence for a vehicle used 
for that purpose is higher than the fee chargeable in respect of the licence held 
by him, be deemed to be guilty of an offence under section 23 of this Ordi-
nance, and the provisions of that section shall apply accordingly.” 

The prosecution established that the appellant had taken one Shivram for re-
ward from Mahaica to Georgetown and back. The magistrate held that the appel-
lant had used his vehicle for hire or reward and that he should, therefore, have had 
a licence for a hired car. Since a licensee for a hired car has to pay a higher fee 
than that for a private car, he held that the provisions of s. 20 (2) applied and that 
the appellant was guilty of an offence under s. 23. 

Upon appeal to the Full Court, it was held that the magistrate’s finding that the 
car had been used as a hired car was wrong as, according to the definition of “hire 
car” in s. 2 of the Ordinance, there must be a 
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contract for the use of the vehicle as a whole, and there was no evidence of any 
such contract. However, the Full Court held that there was sufficient evidence that 
the appellant had carried passengers for hire or reward at separate fares and stage 
by stage. The vehicle should, therefore, have been licensed as a “motor bus” as 
defined by s. 2 of the Ordinance, and should have paid a higher fee than that pay-
able for a private car. The Full Court accordingly affirmed the conviction but on a 
different ground to that of the magistrate. 

The point which falls to be decided on this appeal, in our view, narrows down 
to this: can it be said that by taking a passenger for reward from Mahaica to 
Georgetown and back the appellant had used the vehicle for reward “at separate 
fares stage by stage”? The definition of “motor bus” speaks of the vehicle being 
used “for hire or reward at separate fares stage by stage or stopping to pick up or 
set down passengers along the line of route”. The words appear to indicate that the 
legislature had in mind a vehicle plying for hire between two points and stopping 
to pick up passengers at fixed intermediate bus stops or whenever requested. It 
would be straining the natural interpretation of the words “stage by stage” in the 
context to treat the journey from Mahaica to Georgetown as a stage and the return 
journey as another stage. 

We consider that the evidence that the motor car was used either as a hire car 
or as a motor bus is insufficient to support the conviction. The vehicle appears to 
have been used for reward but that user does not fall into any category of licence 
for which a fee is chargeable higher than the fee for a private motor car licence. 

The conviction and sentence is therefore set aside and the appeal allowed. 
Appeal allowed. 
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[Federal Supreme Court—Criminal Appellate Jurisdiction (Hallinan, C.J., Lewis 
and Marnan, JJ.) November 22, 29, 1960] 

Criminal law—Larceny—Stealing a money order—Whether an offence at common 
law or only by virtue of statute—Criminal Law (Offences) Ordinance, Cap. 10, ss. 3, 164 
and 178. 

The appellant was convicted by a magistrate of the offence of stealing a money order 
contrary to s. 164 of the Criminal Law (Offences) Ordinance, Cap. 10. Section 164 lays 
down the penalty for “everyone who commits simple larceny”, while s. 178 provides that 
“everyone who steals . . . . any valuable security . . . . shall be guilty of felony, of the same 
nature and the same degree, and punishable in the same manner, as if he had stolen any 
chattel of like value with the . . . . money due on the security so stolen . . .”. 

On appeal from the order of the Full Court affirming the decision of the magistrate:— 
Held: section 178 created a new offence, an exception to the common law rule that 

larceny of valuable securities was not an offence, and it is only for the penalty that it may be 
necessary in appropriate cases to look to s. 164. 

Appeal allowed.  
K. Prasad for the appellant.  
E. A. Romao, Ag. Senior Crown Counsel, for the Crown. 
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LEWIS, J., delivered the judgment of the court: This is an appeal from an or-
der of the Full Court of the Supreme Court of British Guiana dismissing an appeal 
against the conviction of the appellant, on February 29, 1960, by the magistrate of 
the Corentyne Judicial District on a charge of simple larceny contrary to s. 164 of 
the Criminal Law (Offences) Ordinance, Cap. 10, the particulars of offence being 
that the appellant “stole one money order for $20.40 property of Frederick Ross”. 
The information was heard summarily with the appellant’s consent, and at the 
close of the case for the prosecution his counsel submitted that the charge under s. 
164 was bad in law, and that he could not be convicted under that section of lar-
ceny of a valuable security, this being a statutory offence created by s. 178 of the 
same Ordinance. His objection was overruled by the magistrate and this ruling was 
upheld by the Full Court. 

There was ample evidence to support the particulars of the charge and in this 
respect the appeal is entirely unmeritorious. The only question for decision there-
fore is whether the conviction for larceny of a valuable security under s. 164 is 
good in law. Counsel for the Crown supported the conviction on the ground that s. 
178 does not create an offence, but merely declares that a person guilty of stealing 
a valuable security will be guilty of a felony and punishable in the same way as if 
he had stolen a chattel. It is necessary to consider the relevant provisions of the 
Ordinance, which came into force on March 1, 1894. 

By s. 2 “valuable security” is defined and includes a post office money order. 
Section 3 applies to the Colony, subject to the provisions of the Ordinance or of 
any other statute in force, all the rules and principles of the common law of Eng-
land relating to indictable offences and other criminal matters, so far as they are 
applicable to the circumstances of the Colony. 

Sections 164 and 178 are respectively as follows: 

“164. Everyone who commits simple larceny, or any felony hereby made 
punishable like simple larceny, shall on conviction thereof (except in the cases 
hereinafter otherwise provided for) be liable to penal servitude for three 
years.” 

“178. Everyone who steals, or for any fraudulent purpose destroys, can-
cels, or obliterates, the whole or any part of any valuable security, other than a 
document of title to lands, shall be guilty of felony, of the same nature and in 
the same degree, and punishable in the same manner, as if had he stolen any 
chattel of like value with the share, interest, or deposit to which the security so 
stolen relates, or with the money due on the security so stolen or secured 
thereby and remaining unsatisfied, or with the value of the goods or other 
valuable thing represented, mentioned or referred to in or by the security.” 

At common law only personal goods of some practical value were the subject 
of larceny. Bonds, bills, and other valuable securities were not larcenable, for be-
ing mere choses in action they were considered to be of no intrinsic value: Calye’s 
Case (1548), 8 Co. Rep. 33. Larceny of such documents was made punishable by 7 
& 8 Geo. 4, c. 29, s. 5, which was re-enacted by the Larceny Act, 1861, s. 27. Sec-
tion 178 of 
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Cap. 10 is, save for one irrelevant change, a verbatim reproduction of s. 27 of the 
Larceny Act, 1861. Similarly, s. 162 reproduces s. 4 of the Larceny Act. In the 
editions of ARCHBOLD’S CRIMINAL PLEADING, EVIDENCE AND PRACTICE prior to 
1916 specimen indictments for the offence of larceny of valuable securities are 
given, the offence being charged as contrary to s. 27 of the Larceny Act, 1861, and 
not as larceny at common law. This precedent is supported by the authorities, from 
which the principle may be deduced that so long as security subsisted it could not 
be the subject of larceny at common law but larceny of it was an offence against 
the statute; while if the security was void, or had been exhausted or cancelled, it 
was not, or was no longer a security in law, and did not come within the statute, 
though a person who stole it could be charged with theft of the piece of paper as 
goods and chattels at common law. 

In R. v. Watts (1854), Dears C.C. 326, a case in which eleven judges con-
curred, an unstamped agreement was stolen and the accused was convicted of 
stealing the piece of paper. The conviction was quashed, the court holding that 
since the absence of stamps did not make the agreement void but went merely to 
proof, it was a valuable security and not the subject of larceny at common law. 
ALDERSON, B., said (23 L.J.M.C. at p. 59): 

“The reason why the paper or parchment on which a chose in action is 
written is not a subject of larceny is, because, in point of law, it has no exis-
tence as paper or parchment but is part of the right.” 

In other words the paper is merged in the security. 

In R. v. Clark (1810), Russ & Ry. 181, and in R. v. Vyse (1829), 1 Mood. C.C. 
228, C.C.R., paid bank notes which had been sent to the country for re-issue were 
held to be the subject of larceny at common law, because they had been paid and 
were not at the time of the larceny securities for the payment of money. 

In R. v. Perry (1845), 1 Car. & Kir. 725, the prisoner was charged on one 
count with larceny of a cheque under the statute, and on another count with larceny 
of a piece of paper. It was held that as the cheque was unstamped and therefore 
void he could not be convicted of larceny of a cheque, but that the conviction in 
respect of a piece of paper at common law was good. 

R. v. Lowrie (1867), L.R.1.C.C.R. 61, is a case which shows how carefully an 
indictment under s. 27 of the Larceny Act, 1861 (our s. 178), must be framed, an 
indictment being held defective because it did not sufficiently describe the security 
so as to show that it was within the section and was not a document of title to 
lands. 

It is clear from the authorities cited above that s. 27 of the Larceny Act, 1861, 
and s. 178 of Cap. 10 did create a substantive offence of larceny of a chattel. It 
must be carefully noticed that this section does not say that larceny of a valuable 
security shall be simple larceny. In this 
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respect it differs materially from s. 2 of the Larceny Act, 1916, which states: 

“Stealing for which no special punishment is provided under this or any 
other Act for the time being in force shall be simple larceny and a felony . . .” 

It is under this latter section that larceny of valuable securities is now charged 
in England, the word “steals” having been deleted from s. 27 of the Act of 1861. 

In R. v. Bryant, [1955] 2 All E.R. 406, explained in R. v. Byrant, (No. 2) 
[1956] 1 All E.R. 340, Lord GODDARD, C.J., points out that s. 2 of the Act of 1916 
does not create a new offence and that simple larceny is a common law offence, 
though the punishment for it has been fixed by various statutes from time to time. 
Thus a person charged with simple larceny is charged with a common law offence 
and not an offence against a particular statute. The fact is that larceny both at 
common law and by statute has been consolidated by the Larceny Act, 1916 (see 
ARCHBOLD (34th Edn.), para. 1451), but this step has not yet been taken in British 
Guiana. Section 164 of Cap. 10 fixes the penalty for “simple larceny, or any felony 
made punishable like simple larceny,” e.g., the felonies created by ss. 168 to 170, 
inclusive, in respect of things attached to or growing on land. Unlike s. 164, how-
ever, s. 178 created a new offence, an exception to the common law rule that lar-
ceny of valuable securities was not an offence, and it is only for the penalty that it 
may be necessary in appropriate cases to look to s. 164. 

We have, therefore, with much reluctance, come to the conclusion that the 
conviction under s. 164 is bad and must be quashed. The appeal is allowed, and the 
order of the court below set aside. 

Appeal allowed. 
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[Federal Supreme Court—Civil Appellate Jurisdiction (Hallinan, C.J., Lewis & 
Marnan, JJ.) December 3, 1960] 

Negligence—Motor car driven in middle of road and with one head lamp off—Col-
lision with another vehicle—Whether driver of motor car negligent. 

The appellant was a passenger in a motor car which was being driven by the respon-
dent in the middle of the road at 20 to 25 m.p.h. Both park lights as well as the head lamp 
on the near side were on but not the head lamp on the off-side. A motor cyclist approached 
from the opposite direction at over 60 m.p.h., swerved from one side of the road to the other 
and collided with the car. The motor cyclist died and the passenger was injured. 

Held: the respondent with reasonable care ought to have known that the offside head 
lamp was not working, and when he saw the approaching motor cyclist he should not have 
continued to drive in the middle of the road. 

Appeal allowed. 
S. D. S. Hardyal for the appellant. 
J. A. King for the respondent. 

HALLINAN, C.J.: In this case the defendant (respondent) was driving a motor 
car along the road from New Amsterdam in the direction of Corentyne at night 
carrying as a passenger the plaintiff (appellant). 
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He came into collision with a motor cyclist who was carrying a passenger on the 
pillion. The motor cyclist was killed as a result of the accident and the appellant, a 
passenger in the respondent’s car, was injured. The appellant has sued the respon-
dent for damages for negligence in that he did not drive, while she was in the car, 
with that care and skill required of him in the performance of his duty to the appel-
lant. 

The learned trial judge found that the respondent was driving his car that night 
with only one headlamp which was on the near or left side of the car. The two park 
lights were on. The respondent admitted that he was driving in the centre of the 
road. On the other hand, the learned trial judge found that the motor cyclist was 
approaching at a very fast speed whereas the respondent’s car was only proceeding 
at 20 to 25 m.p.h. The approaching motor cycle was seen swerving from one side 
of the road to the other. 

In these circumstances the trial judge directed himself thus: he said it was 
necessary to establish not only the knowledge of the defect by the respondent—
that is, the condition of the head lamp—but also that the defective head lamp mis-
led the driver of the motor cycle thereby causing or contributing to the collision 
between the motor and the motor cycle. 

It must, I think, be conceded that to drive a motor car in the centre of the road 
is not in itself negligence. The only negligence alleged by the appellant in her 
statement of claim was the lack of a head lamp on off side of the motor car. Coun-
sel for the respondent has objected to any argument being advanced which would 
combine the fact of the motor car being driven in the centre of the road with the 
defect in the head lamp. I think that the fact of the car being driven in the middle 
of the road was a surrounding circumstance, a collateral fact to the alleged negli-
gence of driving with the defective head light; I do not think that the appellant 
should be precluded from arguing that the danger of driving with a defective head 
lamp would be aggravated if he drove in the middle of the road. In these circum-
stances the case cited to us of Esso Petroleum Co., Ltd. v. Southport Corpn., 
[1955] 3 All E.R. 864, does not apply. 

I think that the learned trial judge should have found as a fact that the respon-
dent with reasonable care ought to have known that the offside head lamp was not 
working and that when he saw the approaching motor cyclist he should not have 
continued to drive in the middle of the road. On the authority of Wintle v. Bristol 
Tramways & Carriage Co., Ltd. (1917), 86 L.J.K.B. 936, it is stated in 
CHARLESWORTH ON NEGLIGENCE, 3rd Edn., p. 99, that failure to carry the usual 
lights, which misleads the driver of another vehicle and causes a collision, is neg-
ligence. 

It is true that the motor cyclist is dead and we have no direct evidence from 
him whether he was misled or not. According to the evidence of the respondent, 
shortly before the accident the cyclist came over from the northern side of the road 
to the southern side and then swung back hitting the motor car. This manoeuvre 
may have been due to the cyclist suddenly realising that he was too far to the north 
to avoid a vehicle which he may first have thought was a motor cycle with one 
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light and later realised it was a motor car. Then he may have gone too far to the 
south and in swinging back ran into the off-side of the motor car which was in the 
centre of the road. In these circumstances, in my view, the appellant has estab-
lished that the respondent was negligent and that this negligence continued up to 
the time of the accident and contributed to it. In these circumstances I would allow 
the appeal. 

It is conceded by the respondent that if contributory negligence is proved he is 
liable for the whole damages. Should the parties fail to agree on damages within 
one month then the case must be referred back to the lower court for assessment of 
damages. I would allow costs both here and below. 

LEWIS, J.: I agree. 

MARNAN, J.: I also agree. The question of the respondent’s negligence is to 
my mind comparatively simple in this case. It is, of course, not negligence in a 
driver that his lights should unexpectedly fail, or go out through some technical 
fault of which he is not aware. A recent illustration of that is to be found in the 
case of Parish v. Judd, [1960] 3 All E.R. 33. But if, when a car is being used on 
the road, one or more of its important lights fail, the driver is in this position: he 
can either repair the light, if a very simple repair is possible, or alternatively, he 
can proceed, driving with reference to the fact that he has unfortunately only got 
one light. In this case neither of those things happened. What happened was that 
the driver carried on this journey not having noticed that his off-side light had gone 
off, and therefore driving in the same manner as if he had two head lights. It is in 
that respect and that respect only, I think, that the point about the centre of the road 
matters. The negligence consists in not having the full use of the head lights and 
driving as if these head lights were on. Under these circumstances I come to the 
conclusion that the driver was guilty of a breach of the duty he owed to his passen-
gers. 

As counsel for the respondent in his very able argument has rightly pointed 
out, it must be proved that the other driver was misled, as a result of the negligence 
of the respondent. He said that although it might be possible to assume, in the ab-
sence of any explanation, that the other driver was misled by the mere fact that he 
collided on the highway, here there is evidence that the motor cycle swerved, 
which in itself provides another explanation, and stops the chain of action whereby 
the court can say the negligence of the respondent contributed to the injuries which 
were caused to the appellant. 

However, counsel for the respondent has directed the court’s attention to the 
respondent’s own evidence in relation to the swerve. The respondent said that the 
motor cycle was approaching at over 60 m.p.h. and that he saw the motor cycle 
travel towards the south side of the road. He saw that it was moving nearer to the 
southern parapet. Then suddenly he saw a flash, and then saw that it ran into the 
car. 

That description of what happened, bearing in mind always the onus which 
lies on the plaintiff in this respect, is to my mind consistent with the view that the 
rider of the motor cycle did indeed see the oncoming car in spite of the absence of 
the off-side head light, but, because of the absence of the off-side head light, saw 
the car too late, and so 
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had to make a sudden swerve which put his motor cycle out of control, or caused it 
to come so near to the southern parapet that it had to come back into the middle of 
the road, where it met the oncoming car. 

I am conscious of the fact that it is not for this court to try to find a way in 
which to draw an inference from the facts, adverse to the respondent on this par-
ticular issue. But if, on the other hand, the facts compel, as the more reasonable 
inference to be drawn, the inference that the impact was due to the absence of the 
head light on the car leading to the motor cyclist failing to see the car until too late, 
as I think it is, then the court not only is entitled to draw such an inference, but 
should do so, in the appellant’s favour. 

I, of course, make no observations whatsoever on the comparative negligence 
or the degree of negligence as between the driver of the motor car and the unfortu-
nate dead man who was riding the motor cycle. But it is sufficient for the appel-
lant’s purposes to establish, as I think the evidence does establish, that there was 
evidence here that the negligence on the part of the driver of the car contributed in 
part to the collision, as a result of which the appellant was injured. I therefore 
agree that this appeal be allowed and set down for a month to enable the parties to 
agree as to damages, failing which, the matter must be referred back to the learned 
trial judge or to another court for assessment of damages. 

Appeal allowed. 

Solicitors: S. Narain (for the appellant); H. C. B. Humphrys (for the respondent.) 
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[Federal Supreme Court—Civil Appellate Jurisdiction (Hallinan, C.J., Lewis and 
Marnan, JJ.) November 25, 29, December 7, 1960] 

Statutory tribunal—Statutory provision that decision to be final—Whether decision 
reviewable for excess of jurisdiction—Co-operative Societies Ordinance, Cap. 326, ss. 49 
& 50. 

Under the rules of the respondent society the plaintiff and other members were allo-
cated certain lots of land the boundaries of which were to be adjusted upon subsequent sur-
vey. After the survey a dispute arose between the appellant and the society as to whether the 
society could require him to vacate altogether one of the lots so allocated and to occupy 
another. Acting under the provisions of s. 49(2) of the Cooperative Societies Ordinance, 
Cap. 326, the Commissioner of Co-operative Development, the first respondent, inquired 
into the dispute and gave decision against the appellant. The appellant then sued for a decla-
ration that the decision was bad for the reasons that the Commissioner did not allow him to 
present his case fully, having refused to hear certain of his witnesses, and that the decision 
to remove him was contrary to the rules of the society. 

Section 49(4) of Cap. 326 provides that the decision of the Commissioner “shall be fi-
nal and shall not be called in question in any civil court”, and by s. 50(1) the Commissioner 
may, when proceeding to a decision, refer any question of law arising out of such decision 
for the opinion of the Supreme Court. 

FRASER, J., dismissed the action holding on a preliminary objection that the effect of 
ss. 49 and 50 was to deprive the court of jurisdiction to review the validity of the Commis-
sioner’s decision. The plaintiff appealed. 



 380
SOWATILALL v. FRASER 

Held: the words used in s. 49(4), namely, “final and shall not be called in question in 
any civil court”, did not deprive the court of its power to review a decision of the Commis-
sioner either by the issue of certiorari or by a declaration as to its validity in cases where he 
exceeded his jurisdiction, and the plaintiff’s allegations went to jurisdiction. 

Appeal allowed; case remitted. 

S. D. S. Hardyal and A. D. Fung-Kee-Fung for the appellant. 
G. L. B. Persaud, Ag. Solicitor-General, for the first-named respondent 
M. C. Young for the second-named respondent. 

HALLINAN, C.J.: The appellant in this case is a member of the Co-operative 
Society which is the second respondent. The appellant was allocated certain lots of 
land, Nos. 12, 13 and 14, by the society and he alleged in his statement of claim 
that this allotment was subject to a survey and that it was agreed there should be 
adjustment and shifting of boundaries if the survey showed this to be required. 
After the survey, the society ordered him to quit lot 14. He has spent money on 
developing it, and he had to accept in exchange and without compensation, lot 11. 
A dispute arose because he refuses to quit lot 14. 

The society is established under the Co-operative Societies Ordinance, Cap. 
326, and the dispute between the appellant and the society was referred to the 
Commissioner the first respondent. Under s. 49 (2) of the Ordinance, the Commis-
sioner had power, either to refer the dispute to arbitration, or to decide it himself. 
He adopted the latter course and, after hearing evidence, he decided that the appel-
lant must do as the society required, namely, quit lot 14 and accept lot 11 in ex-
change. 

The appellant then brought this action for a declaration to set aside the deci-
sion of the Commissioner and for injunction to safeguard his occupation of lot 14. 
He states in his pleadings that the Commissioner failed to give him an opportunity 
to hear all the appellant’s witnesses and to present his whole case; and further, that 
the re-allocation of lots was contrary to the rules of the society. At the hearing of 
this action, counsel for the Commissioner submitted in limine that: 

“(1) The proceedings before the Commissioner were proceedings before 
an independent tribunal, and not an arbitration tribunal, and therefore in the 
express words of s. 49 (4) of the Co-operative Societies Ordinance, Cap. 326, 
the jurisdiction of the Supreme Court is excluded. 

(2) Assuming that the tribunal is an arbitration tribunal or one in the na-
ture of an arbitration tribunal, then the action is out of time by virtue of r. 12 
of O. 31 of the Rules of the Supreme Court, 1955. 

(3) That whatever the nature of the proceedings before the Commis-
sioner, the present application is misconceived and should be made by mo-
tion.” 

The learned trial judge rightly, in my view, found that the Commissioner 
when deciding the dispute was not sitting as an arbitrator but constituted a statu-
tory tribunal; so the assumption in counsel’s second submission did not arise. 
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Subsection (4) of s. 49 provides that the Commissioner’s decision “shall be fi-
nal and shall not be called in question in any civil court.” I understand counsel’s 
first and last submission to mean that sub-s (4) excluded the Supreme Court’s ju-
risdiction, but even if it did not do so, the proper remedy was a motion for certio-
rari and not an action claiming a declaration. The learned judge came to the con-
clusion that s. 49 (4) excluded the jurisdiction of the Supreme Court to review the 
decision of the Commissioner unless under s. 59 (1) the Commissioner referred a 
question of law for the opinion of the Supreme Court. 

From the ruling that the Supreme Court had no jurisdiction to hear this action, 
the appellant now appeals. 

The law relating to the control of inferior tribunals is difficult and, in some 
matters, obscure. In England the judges, notably Lord DENNING, have endeavoured 
to develop the common law so as to provide a remedy for persons treated unjustly 
by the innumerable domestic and statutory tribunals that have sprung up in the 
twentieth century, whose decisions can gravely affect proprietory and personal 
rights. Some of these developments of the common law are still not clearly estab-
lished for it is sometimes difficult to say how far an association should be left to 
manage its own affairs without the court’s intervention, whether decisive adminis-
trative action should be delayed by legal review, and whether recourse to the 
courts on grounds of public policy should not be excluded unless the legislature 
denies every remedy in express terms. 

The learned trial judge, in his refusal to assume jurisdiction, has relied on the 
case of the Racecourse Betting Control Board v. Secretary for Air, [1944] 1 All 
E.R. 60. This was a motion to set aside the decision of a statutory tribunal for error 
on the face of the record. Admittedly, had this been a motion to set aside the award 
of an arbitrator the High Court has inherent jurisdiction to review arbitrations for 
error of law on the face of the record; but the Court of Appeal held that the High 
Court had no power to do so in the case of a statutory tribunal. The trial judge ap-
pears to have thought that in the Racecourse case the court held its jurisdiction to 
be excluded because the statute establishing the tribunal declared that its decisions 
should be final and because a power was given to the tribunal to state a case. The 
judgments of Lord GREENE, M.R., and MACKINNON, L.J., certainly stress this as-
pect of the case. But the only practical effect of a finality clause appears to be that 
of taking away a right of appeal where one already exists. The importance of the 
case when it was decided in 1944 would seem to be this: that implicit in the judg-
ments of Lord GREENE, M.R., and MACKINNON, L.J., and, especially, of GOD-
DARD, L.J. (as he then was), was the view that if there was no right of appeal from 
a statutory tribunal, the High Court had no power to set aside the decision of that 
tribunal for error on the face of the record. This view of the High Court’s powers 
was abandoned in 1952 when the Court of Appeal decided in R. v. North-
umberland Compensation Appeal Tribunal, Ex p. Shaw, [1951] 1 All E.R. 268, 
that certiorari would lie for error of law on the face of the record. In the present 
case, the learned judge seems to have failed to appreciate that the Racecourse case 
did not decide that even in that case the High Court has no power to quash or in-
validate if the tribunal exceeds its jurisdiction. Lord GREENE, M.R., and GOD-
DARD, L.J., were careful to make it clear that, although the statute declared the 
decision of the 
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tribunal to be final, certiorari would lie if the tribunal acted in excess of its juris-
diction. Certiorari can be granted on three other grounds besides excess of juris-
diction, namely, breach of the rules of natural justice, error of law on the face of 
the record, and fraud or collusion. Even though a statute may declare the decisions 
of a statutory tribunal to be final, it would appear that, after 1952 (when R. v. 
Northumberland Compensation Appeal Tribunal was decided) that the tribunal’s 
decision could be impugned by certiorari proceedings on any of these four 
grounds. 

In the present case, the statute provides not merely that the decision of the 
Commissioner shall be final, but that it shall not be called in question in any civil 
court. Do these private words exclude the jurisdiction of the Supreme Court? 

In Andrews v. Mitchell, [1905] A.C. 78, damages were awarded and an in-
junction granted in an action against the trustees of a friendly society for wrongful 
expulsion of a member by the committee; it was held that the decision of the 
committee was void despite a statutory provision that made its decisions binding 
and conclusive and not removable by any court of law or restrainable by injunc-
tion. The case went to the House of Lords; Lord HALSBURY, L.C., said ([1905] 
A.C. at p. 80): 

“One cannot say that this charge was a charge which was ever made 
against this man; it arose in the course of the investigation, and they then and 
there proceeded to deal with it in his absence, and to pronounce a verdict upon 
it, not having heard him except in the summary way alleged by themselves.” 

And (ibid., at p. 82) Lord HALSBURY concluded.: 

“My Lords, the result to my mind is that the arbitration committee had no 
jurisdiction to entertain this question.” 

It is interesting to contrast Catt v. Wood, [1910] A.C. 404, another case arising 
out of a dispute in a friendly society where the House of Lords refused to interfere 
with the decision because the irregularity did not go to jurisdiction but was an er-
ror of law. 

Some further indication of the restrictive effect of the words “shall not be 
called in question in any court” may be gathered from a provision in the Tribunal 
and Inquiries Act, 1958, an object of which was to prevent in principle (but subject 
to important exceptions) the statutory ouster of the remedy of certiorari. Section 
11 (1) of the Act provides: 

“11. (1) As respects England and Wales. . . any provision in an Act 
passed before the commencement of this Act that any order or determination 
shall not be called into question in any court, or any provision in such an Act 
which by similar words excludes any of the powers of the High Court, shall 
not have effect so as to prevent the removal of the proceedings into the High 
Court by order of certiorari or to prejudice the powers of the High Court to 
make orders of mandamus. . .” 

It must be inferred from this subsection that the words “shall not be called in 
question in any court” were thought to affect at least some of the grounds on which 
certiorari would lie. In DE SMITH’S recent 
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treatise on JUDICIAL REVIEW OF ADMINISTRATIVE ACTION (1959), the author dis-
cusses the insertion of express privative words which may take away certiorari, 
and the following passage occurs at p. 233: 

“Although there is no reported case on the point, it is conceived that the 
formula providing that no decision of the tribunals dealing with applications 
for exemption from national service on grounds of conscientious objection 
and for deferment on grounds of hardship shall be called in question in any 
court of law might well have been construed as leaving intact the power of the 
courts to quash for jurisdictional defects; on the other hand, it would probably 
have been construed as taking away certiorari for error of law on the face of 
the record.” 

In the light of the authorities I have cited, I have come to the conclusion that 
certiorari would lie from the decision of the Commissioner under s. 49 for a juris-
dictional defect, but not for error on the face of the record, an error of law not on 
the face of the record is not, of course, of itself ever a ground for certiorari. 

In view of the privative words in s. 49 (4), I do not consider that certiorari 
could lie for a failure of natural justice unless it was so serious as to go to the ju-
risdiction. In the present case any serious failure in procedural requirements would 
probably also be a breach of reg. 66 of the Co-operative Society Regulations made 
under Cap. 326, which provides: 

“66. Where, in pursuance of the provisions of section 49 (2) (a) the 
Commissioner exercises the power of deciding a dispute himself, the proceed-
ings before him in relation thereto shall, as nearly as possible, be conducted in 
the same way as proceedings before a Court of Law and the provisions of 
regulation 65 shall apply, mutatis mutandis, to such proceedings.” 

Although breach of procedural requirements if serious may nullify the pro-
ceedings, a breach may be treated as a mere irregularity if the departure is not seri-
ous or if no substantial prejudice had been suffered by those for whose benefit the 
requirements were introduced (DE SMITH, op. cit., p. 73). 

One other aspect of this case has to be considered. These proceedings are not 
a motion for certiorari but an action for a declaration to declare the Commis-
sioner’s decision invalid and for an injunction. Since the decisions in Cooper v. 
Wilson, [1937] 2 A11 E.R. 726, and Barnard v. National Dock Labour Board, 
[1953] 1 All E.R. 113, it is now accepted that the decisions of statutory tribunals 
can be invalidated by a declaratory judgment as an alternative procedure to certio-
rari. In Barnard’s case the declaration was given for jurisdictional defects, and in 
Cooper’s case on the grounds of failure of natural justice. It is, however, doubtful 
whether declarations can be made to invalidate the decision of a statutory tribunal 
on the grounds of error of law whether on the face of the record or otherwise. An 
interesting consideration of this matter and the cases of Healey v. Minister of 
Health, [1954] 3 All E.R. 449, and Taylor v. National Assistance Board, [1957] 1 
All E.R. 183, 
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is contained in DE SMITH (op. cit., pp. 407-411). However, in the present case, 
review of the Commissioner’s decision on any ground that does not go to jurisdic-
tion is, in my view, excluded by the privative words of s. 49 (4). 

The ruling of the court below refusing jurisdiction is, I think, wrong, and I 
would send this suit back; and, bearing in mind that a declaration is a discretionary 
remedy, the court should hear and determine the issue, that is to say, whether or 
not any one or more of the grounds of complaint in the statement of claim went to 
jurisdiction and so invalidated the decision of the Commissioner. I would allow the 
interim injunction to continue pending the determination of the issue, and, if the 
declaration sought is made, the court has power to grant an injunction. 

The plaintiff is entitled to the costs of the appeal in any event. 

LEWIS, J.: The neat point for decision in this case is whether, on the true con-
struction of ss. 49 and 50 of the Co-operative Societies Ordinance, Cap. 326, the 
Supreme Court has jurisdiction to review and to declare null and void a decision of 
the Commissioner for Co-operative Societies given on the reference to him of a 
dispute between a cooperative society and one of its members. The matter arises in 
this way. Under the rules of the defendant society, the plaintiff and other members 
were allocated certain lots of land, boundaries to be adjusted upon subsequent sur-
vey. After the survey, a dispute arose between the plaintiff and the society as to 
whether the society could require him to vacate altogether one of the lots so allo-
cated and to occupy another. The dispute was referred to the Commissioner, who, 
after hearing evidence, gave his decision in favour of the society. The defendant 
brought his action for a declaration that the decision was bad, null and void, and to 
have it set aside on the grounds: first, that the Commissioner did not allow him to 
present his case fully, having refused to hear certain of his witnesses, and sec-
ondly, that the decision to remove him from the lot was contrary to the rules of the 
society. The trial judge held, on a preliminary objection as to jurisdiction, that the 
effect of ss. 49 and 50 of the Ordinance was to give finality to the Commissioner’s 
decision and to deprive the court of jurisdiction to review its validity. He, accord-
ingly, dismissed the action. 

Section 49 (4) of the Ordinance declares that the decision of the Commis-
sioner as to a dispute referred to him under s. 49 (2) “shall be final and shall not be 
called in question in any civil court”. By s. 50 (1) the Commissioner may, when 
proceeding to a decision, refer any question of law arising out of such decision for 
the opinion of the Supreme Court. A similar power is given to the Governor on an 
appeal to him against the Commissioner’s decision. The preliminary requisites 
essential to his jurisdiction and the manner in which proceedings before him are to 
be conducted are prescribed by regs. 65 and 66 of the Regulations made under the 
Ordinance. 

The extent of the power of the court to review the decisions of inferior courts 
and statutory tribunals has engaged the attention of the court frequently in recent 
years, and has been the subject of much learned discussion both in judicial deci-
sions and in legal publications. I do not consider it necessary in this case to embark 
upon a review of 
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its growth and development, and would only refer to the valuable judgments of 
Lord SUMNER in R. v. Nat Bell Liquors, Ltd., [1922] 2 A.C. 128, P.C., and of SIN-
GLETON, L.J., and DENNING, L.J., in R. v. Northumberland Compensation Appeal 
Tribunal, Ex p. Shaw, [1951] 1 All E.R. 268. I do not understand counsel for either 
of the respondents to dispute the proposition that the court in a proper case has the 
power to review, in an action for a declaration, the decisions of statutory tribunals, 
on principles similar to those applied in the case of certiorari. Authority for this 
proposition, if required, may be found in the cases of Cooper v. Wilson, [1937] 2 
All E.R. 726, Barnard v. National Dock Labour Board, [1953] 1 All E.R. 1113, 
and Vine v. National Dock Labour Board, [1956] 3 All E.R. 939, in all of which 
declarations were made. Is the court, however, deprived of its jurisdiction by 
words in a statute which purport to make a decision final? 

It has long been settled that the use of general words such as “final” or “final 
and conclusive” in respect of the decision of an inferior court are not sufficient to 
oust the jurisdiction of the courts to issue the prerogative writs and notwithstand-
ing the use of such words certiorari would issue to quash a decision which was 
defective either for lack of jurisdiction or for error of law appearing on the face of 
the record. Legislation affecting the powers of the superior courts to quash the de-
cisions of inferior courts upon certiorari is to be construed as limiting the jurisdic-
tion by way of certiorari only where explicit language is used for that purpose. 

In the Nat Bell case, [1922] 2 A.C. 128, P.C., Lord SUMNER referred to the 
case of R. v. Bolton (1841), 1 Q.B. 66, as “a landmark in the history of certiorari, 
for it summarises in an impeccable form the principles of its application under the 
regime created by what are called Jervis’ Acts, but it did not change, nor did those 
Acts change the law,” and to the well-known passage in that case where Lord 
DENMAN says (1 Q.B. at p. 72): 

“The case to be supposed is one like the present in which the Legislature 
has trusted the original, it may be (as here) the final, jurisdiction on the merits 
to the magistrates below; in which this court has no jurisdiction as to the mer-
its either originally or on appeal. All that we can then do . . . is to see that the 
case was one within their jurisdiction and that their proceedings on the face of 
them are regular and according to law.” 

In Andrews v. Mitchell, [1905] A.C. 78, the plaintiff was expelled from a 
friendly society on a charge which had never been communicated to him; the 
House of Lords held that the procedure was so irregular as to go to the jurisdiction 
of the society’s committee and granted an injunction although the decisions of the 
committee were by statute declared to be “binding and conclusive” and “not re-
movable into any court of law or restrainable by injunction.” For more recent deci-
sions illustrating the modern conception of the meaning of the expression “error of 
law appearing on the face of the record” reference may be made to R. v. Medical 
Appeal Tribunal, Ex p. Burpitt, [1957] 2 All E.R. 704, and R. v. Medical Appeal 
Tribunal, Ex p. Gilmore, [1957] 1 Q.B 574. 

Similar consideration apply in an action for a declaration. Thus, in Taylor v. 
National Assistance Board, [1957] I All E.R. 183, the National 
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Assistance Board in computing the disposable income of a wife on her application 
for legal aid took into account alimony to which she was entitled pendente lite. On 
an originating summons asking for a declaration that the Board’s decision was 
ultra vires, MERRIMAN, P., held that the court had jurisdiction to make the declara-
tion notwithstanding that the decision was by statutory regulations made “final”. 
The objection was not pursued in the Court of Appeal, where the judgment was 
reversed on other grounds, but DENNING, L.J., referred to this point in the follow-
ing words: 

“I would like, to say in passing that I entirely agree with the President on 
this point. The remedy by declaration is available at the present day so as to 
ensure that a board or other authority set up by Parliament makes its determi-
nations in accordance with the law; and this is so, no matter whether the de-
terminations are judicial or disciplinary, or, as here, administrative determina-
tions: see R. v. London County Councils Education Committee, Staff Sub-
Committee, Ex p. Schonfeld, [1956] 1 All E.R. 753, and the recent decision of 
the House of Lords in Vine v. National Dock Labour Board, [1956] 3 All E.R. 
939. The remedy is not excluded by the fact that the determination of the 
Board is by statute made ‘final’.” 

In Taylor v. National Assistance Board the same learned Lord Justice said 
([1957] 1 All E.R. at p. 185): 

“Parliament gives the impress of finality to the decisions of the Board 
only on condition that they are reached in accordance with the law; and the 
Queen’s Courts can issue a declaration to see that this condition is fulfilled.” 

On this point Pyx Granite Co., Ltd. v. Ministry of Housing and Local Gov-
ernment, [1959] 3 All E.R.I, may also be referred to. 

In reaching the conclusion that he had no jurisdiction the trial judge applied 
the case of the Racecourse Betting Control Board v. Secretary for Air, [1944] 1 
All E.R. 66, a case in which the court of Appeal held that it had no jurisdiction, in 
proceedings instituted by motion, to set aside the decision of a statutory tribunal 
which the statute declared to be “final”, especially when the statute gave the tribu-
nal power to refer a question of law for the opinion of the High Court. This case, 
however, was not followed in R. v. Northumberland Compensation Appeal Tribu-
nal, Ex p. Shaw, SINGLETON, L.J., saying ([1952] 1 All E.R. at p. 176): 

“Unfortunately, neither the Nat Bell case nor the Walsall case, (1878) 4 
App. Cas. 30, was cited when the Racecourse Betting Control Board case was 
before the court. The reasons given for the decision appear to me to be in con-
flict with the views of Lord CAIRNS, L.C, and Lord PENZANCE in the Walsall 
case and Lord SUMNER in the Nat Bell case, though it may be that the judg-
ment could have been affirmed on other grounds,” 

while DENNING, L.J., explained it on the ground that the remedy by motion to set 
aside does not extend to statutory tribunals. 

In the Nat Bell case Lord SUMNER had said, referring to the ineffectiveness of 
the word “final” ([1922] A.C. at p. 159): 



 387
SOWATILALL v. FRASER 

“Long before Jervis’ Acts statutes had been passed, which created an in-
ferior court, and declared its decisions to be “final” and “without appeal”, and 
again and again the Court of King’s Bench had held that language of this kind 
did not restrict or take away the right of the court to bring the proceedings be-
fore itself by certiorari. There is no need to regard this as a conflict between 
court and Parliament; on the contrary, the latter, by continuing to use the same 
language in subsequent enactments, accepted this interpretation which is now 
clearly established . . . .” 

In the light of the foregoing authorities I am clearly of the opinion that the 
words used in s. 49 of the Ordinance, namely, “final and shall not be called in 
question in any civil court”, would not be effective to deprive the court of its 
power to review a decision of the Commissioner either by the issue of certiorari or 
by a declaration as to its validity. The provisions of s. 50, which empower the 
Commissioner to refer a question of law for the opinion of the Supreme Court, are 
not, in my view, an adequate substitute for a provision for judicial review of his 
decision. I cannot agree with the learned trial judge in holding that this provision 
“creates an appellate tribunal to which the Commissioner may refer on his own 
motion, or to which the Governor may refer on appeal on any question of law aris-
ing out of the Commissioner’s decision”. A reference to the Supreme Court is 
made at the discretion of the Commissioner or the Governor and the Supreme 
Court in giving its opinion does not act as a Court of Appeal or of review. I con-
sider that the words in s. 49 give finality to the Commissioner’s decision provided 
he has acted within the limits of his jurisdiction, as defined by the Ordinance and 
the Regulations and in accordance with the rules of the society. 

In the instant case the allegations are that the plaintiff was not allowed to pre-
sent his case fully, and that the decision violated the rules of the society. As reg. 66 
requires that proceedings before the Commissioner should be conducted in the 
same manner, as nearly as possible, as proceedings before a court of law, a breach 
of this provision, if substantial, would, in my view, make the proceedings so ir-
regular as to affect the jurisdiction of the Commissioner. Such a breach may result 
from a refusal, before the close of the proceedings, to hear witnesses produced by 
one of the parties. So, too, a registered society has no power to act contrary to its 
rules and the Commissioner, in arriving at his decision, is equally bound by these 
rules. A decision purporting to affirm an act of the society which was ultra vires 
would, in my judgment, itself be ultra vires and beyond the competence of the 
Commissioner. In either of these cases the court has the power to declare the deci-
sion void and to set it aside. 

I have come to the conclusion that the learned trial judge erred in holding that 
the court had no jurisdiction to entertain the plaintiff’s action. The appeal should 
be allowed with costs and the case remitted to the Supreme Court. The interim 
injunction of December 24, 1958, should continue in force pending the final de-
termination of the action. 

MARNAN, J.: I concur. 
Appeal allowed. Case remitted. 

Solicitors: D. Dial (for the appellant); Crown Solicitor (for the first named respon-
dent); H. A. Bruton (for the second-named respondent) 

 



 388
R. v. CLARKE 

[Supreme Court—Demerara Assizes (Date, J.) December 5, 6, 9, 1960.] 

Criminal law—Motion to quash indictment—Statement by examining magistrate that 
he was not quite satisfied that offence charged was disclosed—Thereafter magistrate com-
mitted accused for the offence charged—Whether committal valid—Criminal Law (Proce-
dure) Ordinance, Cap. 11, ss. 69 and 71. 

Section 69 of the Criminal Law (Procedure) Ordinance, Cap. 10, provided as follows— 
“Discharge  
of accused  
person. 

69. When all the witnesses on the part of the prosecutor and 
of accused person, if any, have been heard, the magistrate shall, 
if, upon the whole of the evidence, he is of the opinion that no 
sufficient case is made out to put the accused person on his trial, 
discharge him; and in that case any recognisance taken in re-
spect of the charge shall become void.” 
 

The accused was charged with the offence of larceny contrary to s. 164 of the Criminal Law 
(Offences) Ordinance, Cap. 10. After the depositions of the witnesses for the prosecution 
had been taken at the preliminary inquiry the defence submitted that no case of larceny had 
been made out and that the magistrate had no jurisdiction to commit for any other offence 
that might be disclosed by the evidence. The magistrate then made the following note which 
was included in the record— 

“Court not quite satisfied whether the offence of larceny has been sufficiently dis-
closed but is satisfied that a prima facie case for fraudulent conversion and possibly, 
forgery, has been disclosed by the evidence.” 
Notwithstanding this note the magistrate later committed the accused “for the offence 

charged against him”, and the accused was in due course arraigned upon an indictment for 
the same offence. It was argued that the committal was bad since the magistrate had stated 
that he was not quite satisfied whether the offence of larceny had been sufficiently dis-
closed, and on this ground a motion was made to quash the indictment. 

Held: (i) whatever the magistrate might have intended to convey by the note, all con-
troversy on this point was closed by the circumstance that in the event he did commit the 
accused for the offence charged— 

(ii) when an examining magistrate is of the opinion that the depositions do not 
disclose a sufficient case to put an accused person on his trial for the offence wherewith he 
stands charged, but is of the opinion that the evidence points to some other offence, he may 
suggest to the prosecutor that the charge be amended, and if the prosecutor declines such 
amendment, the magistrate may discharge the accused and leave the matter to be dealt with 
by the Attorney-General in such manner as the latter may think fit under s. 72 of the Crimi-
nal Law (Procedure) Ordinance, Cap. 11; 

(iii) observations on the functions of an examining magistrate. 
[Editorial Note: By s. 6 of the Criminal Law (Procedure) (Amendment) Or-

dinance, 1961, s. 69 (supra) was amended by the insertion after the word “trial” of 
the words “for any indictable offence”.] 

Motion dismissed 
G. L. B. Persaud, Solicitor-General (ag.) (K. M. George, Crown Counsel, with 

him) for the Crown. 
J. O. F. Haynes, Q. C. (S. D. S. Hardyal and W. R. Adams with him) for the ac-

cused. 
DATE, C.J. (ag): There is only one count to this indictment and it is for lar-

ceny contrary to s. 164 of the Criminal Law (Offences) Ordinance. Cap. 10. 
Before plea pleaded, counsel for the defence moved that the indictment be 

quashed on the ground that the committal by the magistrate 



 389
R. v. CLARKE 

is bad in that it is contrary to the provisions of s. 71 of the Criminal Law (Proce-
dure) Ordinance, Cap. 11, and that the indictment is in consequence a nullity. 

Section 71 of the Ordinance is complementary to s. 69. They provide as fol-
lows:— 
“Discharge of 
accused per-
son 

“Committal of 
accused for 
trial. Fourth 
schedule. 
Form 15. 

69. When all the witnesses on the part of the prosecu-
tor and the accused person, if any, have been heard, the 
magistrate shall, if, upon the whole of the evidence, he is 
of the opinion that no sufficient case is made out to put the 
accused person on his trial, discharge him; and in that case 
any recognisance taken in respect of the charge shall be-
come void.” 

71. If, upon the whole of the evidence, the magistrate 
is of the opinion that a sufficient case is made out to put 
the accused person upon trial he shall . . . . . commit him 
for trial to the next practicable sitting of the court for the 
county in which the inquiry is held.” 

 

At the preliminary inquiry before the magistrate the accused was charged by 
way of summons with the offence of larceny contrary to s. 164 of Cap. 10. At the 
conclusion of the taking of the depositions of the witnesses called by the Crown, 
counsel for the defence submitted that no case of larceny had been made out and 
that the magistrate had no jurisdiction to commit for any offence that may be dis-
closed by the evidence other than that charged. After hearing and noting the argu-
ments of both counsel on this submission, the magistrate made the following 
comment which he noted on a sheet of paper and transmitted with the other docu-
ments in this case.:— 

“Court not quite satisfied whether the offence of larceny has been suffi-
ciently disclosed but is satisfied that a prima facie case for fraudulent conver-
sion and possibly, forgery, has been disclosed by the evidence.” 

It is solely upon this remark and note made by the magistrate before commit-
ting the accused for trial that the motion to quash the indictment is based. Exactly 
what the magistrate intended to convey is not clear. It must, I think, be assumed 
that he intended that some meaning should be attached to every word used by him, 
including the word “quite” especially as the immediately succeeding paragraph 
contains these words:— 

“The accused is committed for trial on the offence as charged.” 

The function of a magistrate at a preliminary inquiry is not to try the case on 
its merits and decide whether upon the evidence before him a case for the offence 
charged is proved beyond reasonable doubt, but merely to determine whether there 
is sufficient evidence to put the accused on his trial for that offence. A preliminary 
inquiry is not a roving inquiry. At the very inception of the proceedings a specific 
charge has to be preferred and only evidence that is relevant to that charge is ad-
mis- 
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sible. After the examination of the witnesses called on the part of the prosecutor, 
the magistrate must, unless he discharges the accused, ask him whether he wishes 
to say anything in answer to the charge (Cap. 11, s. 65). 

A magistrate who feels that the depositions do not disclose a sufficient case to 
put an accused person on his trial for the offence wherewith he stands charged, but 
is of the opinion that the evidence points to some other offence, is faced with no 
real problem. It is open to him to suggest to the prosecutor that the charge be 
amended and, if the prosecutor declines such amendment, the magistrate may dis-
charge the accused and leave the matter to be dealt with by the Attorney-General 
in such manner as he may think fit under s. 72 of Cap. 11. If the prosecutor applies 
for the amendment the accused will of course have to be given the opportunity of 
recalling any witness for further examination and of himself being heard in rela-
tion to the amended charge. 

The document which counsel for the defence regards as the committal order in 
this case states specifically that the accused is committed “for the offence charged 
against him”; so also does the endorsement by the magistrate on the case jacket. 
There can be no doubt that the accused was committed for trial for the offence 
stated in the summons, that is to say, larceny, contrary to s. 164 of Cap. 10. This 
committal for the offence stated in the summons would seem to suggest that all the 
magistrate may have intended to convey by his remark which has given rise to this 
motion is that in his opinion a charge for fraudulent conversion would have been 
more appropriate. Be that as it may, I am satisfied that the correct approach to the 
question raised in the motion now before this court is to be found in the very inter-
esting judgment of Sir PATRICK O’BRIEN, C. J., in the Irish case of R. v. The Jus-
tices of the County of Roscommon (1894), 2 I.R. 158. In that case one Blakeney 
was charged indictably with unlawfully and maliciously setting fire to a dwelling-
house, one Anne Barrett being at the time therein. At the conclusion of the taking 
of the depositions by the presiding magistrates it was submitted by counsel for the 
defence that the evidence disclosed (as indeed it did) that prior to the time of the 
alleged offence the house in question had been utterly destroyed as a dwelling-
house, and that the offence charged could therefore not be sustained. An elaborate 
argument was addressed to the magistrates in the course of which a statement was 
made by them. They then retired to their room, and after a long deliberation 
Blakeney was returned for trial. Certiorari proceedings were then instituted, and in 
the course of his judgment in those proceedings the Chief Justice dealt with provi-
sions of the Irish Act which are substantially the same as those of ss. 69 and 71 of 
our Cap. 10 and said.: 

“Now it will be seen that the action of the magistrates is to depend upon 
their opinion as to the sufficiency of the evidence, and they are to determine 
between committal and bail, as they shall see fit. In my judgment the language 
of the section confers upon the magistrates a discretion to determine whether 
what has been deposed to, and is embodied in the deposition, is sufficient to 
put an accused person on his trial for the offence with which he is charged” 

In another part of his judgment he said:— 
“Now the action of the magistrates in returning Mr. Blakeney for trial is 

impeached—is alleged to have been without and in ex- 
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cess of jurisdiction on two main grounds:—First, that there was no evidence 
that the place set fire to was a dwelling-house; secondly, that they did not de-
cide, that in fact they declined to decide, it was a dwelling-house. It is unnec-
essary to refer to the question that was raised with reference to the statement 
made by the magistrates during the argument, that there clearly was no intent 
to injure or defraud proved. This was disposed of during the argument. I shall 
deal in the first place with the second ground of impeachment, namely, that 
the magistrates did not decide, and declined to decide, that the place set fire to 
was a dwelling-house. All controversy on this point is, in my opinion, closed 
by the circumstance that Mr. Blakeney was, as a matter of fact, returned for 
trial by the magistrates. The only offence charged in summons or depositions 
was the offence of unlawfully and maliciously setting fire to dwelling-house, 
Anne Barrett being at the time therein. Depositions were returned to the next 
assizes for the county of Roscommon, according to the entry in the Petty Ses-
sions book, and this implied that the magistrates had decided that a prima fa-
cie case had been established, in their opinion, against Mr. Blakeney, in refer-
ence to the offence charged, and it was of the very essence of this offence that 
the place set fire to was a dwelling-house. They must be taken so to have de-
termined; and we cannot permit reference to the use of ambiguous language in 
court, or an unseemly controversy as to what took place in the magistrates’ 
private room, to derogate from the effect of what was intended by the magis-
trates as the official entry of what they had done. They did return Mr. 
Blakeney for trial, and they must be conclusively assumed to have returned 
him for trial for the only offence with which he was charged before them.” 

Adopting this line of approach to the matter before me it is evident that the 
motion to quash this indictment must be disallowed. In this conclusion I am forti-
fied by the fact that not a single case has been cited in which a committal for trial 
has been held to be bad in circumstances such as these. It appears that the only 
cases in which committals have been held to be bad and the indictments quashed 
are cases where there was either some irregularity in the taking of the depositions, 
or some defect in the summons or information resulting in the accused person be-
ing in effect charged with an offence unknown to the law. In a colony like this 
where very wide powers are conferred upon the Attorney-General to bring persons 
to trial for indictable offences including power to compel a magistrate to commit 
for trial, irrespective of any reasons by the magistrate for not committing, the 
quashing of indictments for irregularities or defects other than those that go to the 
very root of the proceedings and would be fatal even if the Attorney-General di-
rected a committal, would lead to delay, embarrassment and absurdity. That the 
Attorney-General has indicted for larceny in this case is, in my view, a clear indi-
cation that he would have ordered the magistrate to commit for the offence 
charged in the summons if the magistrate had discharged the accused. 

For the reasons stated, this motion is dismissed. 
Motion dismissed. 
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[Federal Supreme Court—Civil Appellate Jurisdiction (Hallinan, C.J., Lewis and 
Marnan, JJ.) December 6, 9, 1960] 

Immovable property—Opposition—Opponent establishes equitable interest in pro-
perty but not quantum thereof—Whether proof of quantum necessary. 

The precise proportions in which a husband and his wife contributed to the purchase of 
their matrimonial home not being clear, DATE, J., held that the wife had an equitable interest 
in the property (which was vested in the husband’s name) and that the quantum of that in-
terest would “have to be decided when it (was) raised in the proper way”. He therefore up-
held the wife’s opposition to an attempt by the husband to convey the property. 

On appeal it was contended for the husband that the wife should also have established 
the quantum of her equitable interest. 

Held: when the opponent of a transport establishes an interest in the land his opposi-
tion does not fail merely because he does not also establish the quantum of that interest; 
either party can thereafter take proceedings to have the quantum determined. 

Appeal dismissed. 

L. F. S. Burnham, Q.C., C. A. F. Hughes and Miss J. Woo-Sam for the appellant. 
G. M. Farnum for the respondent. 

HALLINAN, C.J.: In May, 1958, the defendant-appellant published a notice 
that he proposed to transport No. 33 south section in the village of Lodge. His 
wife, the plaintiff-respondent, entered an opposition to the transport. She then 
brought these proceedings for a declaration that her opposition was just, legal and 
well-founded, and for an injunction restraining the defendant from passing the 
transport. 

The parties were married in 1941. The defendant was a sanitary inspector and 
in 1952 the parties and their children were living at Lodge in D’Urban and Victor 
Streets. The plaintiff was running a grocery. In 1953 the premises No. 33 were 
acquired, and the plaintiff moved her shop and her family into these premises. The 
purchase price was $2,750 and the plaintiff states in her pleadings that she paid 
$500 in cash to the vendor and negotiated a mortgage for the balance. The trans-
port was taken in the defendant’s name and he also was the mortgagee in the mort-
gage deed. She also states that she had, until June 30, 1956, made monthly pay-
ments under the mortgage. It is admitted by the defendant that between 1953 and 
1956 the plaintiff out of the profits of the grocery business made a monthly pay-
ment of $27 in respect of the mortgage on No. 33 and $12 on a mortgage of a 
house owned by the defendant at Beterverwagting. The defendant stated that he 
had repaired No. 33 partly out of a mortgage on his property at Beterverwagting. 

In May, 1956, the defendant left the plaintiff and in November she petitioned 
for a judicial separation which was granted in 1959. In May, 1958, while the plain-
tiff and her three children were living at the premises No. 33 the defendant pro-
posed to sell the premises over their heads. In the event of a dispute over property 
between spouses, proceedings can be brought summarily to determine the issue 
under s. 15 of Cap. 169 which closely follows s. 17 of the Married Women’s Prop-
erty 
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Act, 1882. However, the plaintiff chose to follow the special Guianese procedure 
of entering an opposition to the transport. During the hearing, her counsel did not 
base his case on her equities qua wife but as a party having an interest in the “res”. 

On the facts alleged in her pleadings the plaintiff claimed that herself and the 
defendant were “joint owners of the premises in equity”. The learned trial judge 
held that a very large portion of the cash payment to the vendor (which he finds to 
be $750) was paid by the defendant and also that “most if not all of the money 
used in stocking the grocery came from the defendant”. However, the judge was 
“satisfied that the grocery business was really a joint effort by the parties and that 
the profits from it belonged to them both.” 

Counsel for the appellant submitted that the capital of the grocery was its 
stock, and that the plaintiff only had a share in the profits but not in the stock. It 
was entirely her labour which ran the shop and I consider that, on the facts and on 
the judge’s findings, both parties were joint owners of the stock and jointly entitled 
to the profits. Moreover, the judge believed the plaintiff’s evidence that it was the 
plaintiff’s family association with a director of the mortgage society that induced 
the society to lend money to the defendant; and, when in the defendant’s presence, 
she told the director that she and the defendant wanted the money to acquire a 
house for themselves and their children, the defendant acquiesced in this state-
ment. The judge held that it was the intention of the parties that the premises 
should belong to them as their matrimonial home, that the plaintiff had an equita-
ble interest, and that the quantum of that interest would, “have to be decided when 
it is raised in the proper way”. The declaration and injunction claimed by the plain-
tiff were granted. 

Counsel for the appellant submits that it is not enough to find that the plaintiff 
has an equitable interest in order to succeed in a suit to oppose transport: the nature 
of that interest and its quantum must be established at the trial. As regards the na-
ture of the equity he says it cannot be qua wife for such an equity is not strictly 
speaking an interest in land. Nor he argues should it be a trust, for the plaintiff had 
not contributed to the purchase money, but had merely made payments under the 
mortgage which only creates the relationship of debtor and creditor between the 
plaintiff and the defendant. This contention is, I think, untenable. The defendant 
asserted in an affidavit made in 1959 in answer to his wife’s petition for alimony 
that the profit from the shop had been approximately $200 a month whereas his 
own salary was $222. In my view, the defendant would never have embarked on 
the purchase of No. 33 except that, as the judge finds, it was a joint purchase and 
that most of the purchase money was to be raised by a mortgage which would be 
repaid out of profits from the shop. The intention from its inception was not that 
the defendant should borrow from the plaintiff to repay the mortgage but that she 
through the shop should be a contributor. 

I now come to counsel for the appellant’s principal ground of appeal which 
was this: even assuming that the plaintiff has an equitable interest in these pro-
ceedings the opponent to succeed must also establish the quantum of that interest. 

This point has not, it seems, ever been argued and expressly decided. In Ad-
ams and Anor. v. Raghubir, 1951 L.R.B.G. 90, the plaintiff was the head-man of a 
village and the defendant claimed as a plantation 
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owner the lands occupied by the villagers. It was held that the plaintiff and his co-
villagers had acquired a possessory title to the land sought to be transported: the 
opposition of the plaintiff was therefore held to be well-founded. There is nothing 
in the report of this case to suggest that the quantum of the plaintiff’s interest was 
ascertained—the point does not appear to have been taken and would have been of 
little interest to the defendant, all of whose interest in the land the court held to 
have been extinguished. Counsel for the appellant relied on an analogy between an 
opposition based on an interest in the land and one based on a claim for a liqui-
dated amount. The latter ground for opposition is not found in Roman-Dutch law 
but was evolved by the practice of the Supreme Court in British Guiana and ob-
tains statutory authority under s. 3 (D) (d) of the Civil Law of British Guiana Ordi-
nance, Cap. 2. 

The Supreme Court has refused to extend this ground of opposition to a claim 
which is unliquidated and which could not be the subject of a specially endorsed 
writ. The reason for this is not hard to seek. The court had evolved a procedure 
that comes close to giving security to an unsecured debt; it would be going too far 
if a man could not alienate his immovable property merely because someone made 
a claim that could not readily be ascertained in proceedings under a specially en-
dorsed writ. But I am not persuaded that it should therefore follow that the oppo-
nent of a transport who establishes an interest in the land should fail unless he can 
also establish the quantum of that interest. He should be in at least as good a posi-
tion as a secured creditor who does not lose that security merely because there is a 
dispute about the amount due thereon. Once it is established that the opponent has 
an interest, either party can take proceedings to have the quantum of that interest 
determined. 

In my view, the decision of the learned judge was right and this appeal should 
be dismissed with costs. 

LEWIS, J.: I have had the privilege of reading the judgment just delivered by 
my Lord the Chief Justice and the judgment which MARNAN, J., is about to deliver. 
I agree with the conclusions they have reached and do not desire to add anything. 

MARNAN, J.: I agree with the judgment of HALLINAN, C.J. 
The point for decision in this case is whether opposition to an advertisement 

of transport upon the ground that the opponent is entitled to a share in the land, 
necessitates proof, not only of such right, but of the precise quantum thereof. The 
trial judge found, on the evidence, that the plaintiff-respondent had an equitable 
interest in the premises in question, and therefore upheld her opposition. He also 
expressed the view that it was not for him to determine the proportions in which 
the proceeds of sale should be divided in the event of the property being sold. 
“That question,” said the judge, “will have to be decided when it is raised in the 
proper way.” 

It is, I think, implicit that the judge held the respondent’s equitable interests to 
be indefinite in quantum, but capable of being defined in that respect in other pro-
ceedings. Counsel for the appellant urged that there is no precedent for the uphold-
ing of an opposition to transport based on an undefined equitable interest, but he 
conceded that a definite equitable interest would suffice. 
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Counsel for the respondent drew the attention of the court to certain broad 
statements as to what type of interests would suffice, and suggested that if indefi-
niteness as to quantum were a fatal defect such statements would have been ex-
pressly qualified. Both counsel agree that there is no direct authority on the point. 

In these circumstances I think it important to recall general principles. First, as 
was pointed out in argument, the system of opposition to transport is designed, not 
to obstruct sales, but to protect the legitimate interests of persons other than the 
proposed vendor. If a legitimate interest can be proved, I do not see why prima 
facie it should not be protected, even if its quantum is not proved at the same time. 
Many interests may depend in extent upon facts not capable of immediate proof, 
whether as conditions precedent or subsequent, or as other limiting factors. If the 
quantum of the interest cannot be proved at all it may well be that there is not, in 
law, any interest capable of protection. But if quantum is capable of proof it seems 
to me consistent with the first principle that, pending proof, the interest should be 
protected. 

Secondly, it seems to be agreed that the system of opposition is not intended 
to hold up sale indefinitely. A proposed vendor is entitled to have the quantum of 
his own interest defined, if necessary, by determination of the interest or interests 
of others so that he may know what he is entitled to sell 

Difficult cases may arise where the two principles are in conflict. But when 
the conflict can be resolved so as to define at least the proponent’s interest, the fact 
that the opponent’s interest remains undefined in quantum is in itself no reason for 
refusing to uphold the opposition. Adams & Anor. v. Raghubir, 1951 L.R.B.G. 90, 
is an illustration of this. In that case the evidence showed that the proponent had 
lost his interest altogether in consequence of adverse possession by the opponent 
and other persons. In the present case, the judge held, in effect, that the respective 
interests of the parties could be defined in other proceedings. Had he not expressly 
found that the plaintiff has an equitable interest in the property it might be argued 
that her interest was confined to the proceeds of sale. But having so found, I am 
unable to differ from the judge’s conclusion that her interest entitled her to oppose, 
for the following reasons. 

As pointed out in Chapter VI of DUKE’S treatise on the LAW OF IMMOVABLE 
PROPERTY IN BRITISH GUIANA, there has never been any statutory definition of 
what constitutes a right to oppose. The court has to frame its decisions on the 
common law of the Colony. Where opposition is based on an alleged legal or equi-
table right in the property itself it is clearly necessary to prove both the existence 
of that right and its nature. If its quantum is not also proved at the same time, it is, 
I think, a question for the judge on the facts of each case, whether proof of mere 
quantum cannot affect the proponent’s position at all, as in Adams & Anor. v. 
Raghubir, 1951 L.R.B.G. 90, or whether the extent of the proponent’s own interest 
in the property depends to any material degree on such proof. In the latter case, he 
should, I think, further consider whether the quantum of both, or at least of the 
proponent’s interest, can be determined within a reasonable time, so that the pro-
ponent will not be indefinitely prevented by the opposition from ascertaining the 
precise interest he is entitled to sell. If this is possible I 
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think the opposition should be upheld. It may be that in certain cases the judge 
might have to put the parties on terms as to the time within which action must be 
taken to ascertain the quantum of either or both interests. But in the present case I 
see no such necessity. I think the learned judge gave full consideration to the inter-
ests of both parties upon the correct principles, and since I am unable to differ 
from his findings, I would dismiss this appeal with costs. 

Appeal dismissed. 

Solicitors: H. B. Fraser (for the appellant); H. C. B. Humphrys (for the respon-
dent.) 
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[Supreme Court—In Chambers (Gordon, J.) July 1, 4, 5, 6, 18, 19, 20, 21, 22, De-
cember 10, 1960] 

Domestic tribunal—Powers of Turf Club to warn off—Whether contractual re-
lationship necessary. 

Libel—Notice that person has been warned off—Prima facie defamatory—Inter-
locutory injunction to restrain further publication—Principles on which granted. 

D.T.C. is a limited liability company conducting horse racing in British Guiana and the 
other defendants are its directors. Taking the view that D.T.C. was losing revenue as a result 
of certain pools which P, a bookmaker, was organising on the basis of its horse race meet-
ings, D.T.C’s stewards and directors declared P to be a warned off person and caused no-
tices to this effect to be posted up on the Club’s premises. P was not a member of D.T.C. 
and had not been notified of any intention to consider the taking of such action against him. 
P neither owned nor raced horses in British Guiana but he owned and raced horses in Eng-
land. By an arrangement between D.T.C. and the Jockey Club in the U.K. the warning off 
notice was enforceable automatically by the Jockey Club and its affiliates in Barbados and 
Trinidad, with the result that P would be unable to race his horses in the U.K., but such 
effect was suspended pending the result of an action for libel which P filed on the 1st June, 
1960, against the defendants in respect of the notice. On the 2nd June, 1960, P obtained an 
interim injunction restraining publication of the notice and now applied for continuation of 
the injunction. 

Under r. 8 of D.T.C’s rules the stewards and directors could exclude certain persons 
from D.T.C. s premises; and under r. 9 they could “regulate and control, . . . and adjudicate 
upon the conduct of . . . all persons frequenting the stands or other places used for the pur-
pose of the meeting . . .”, but the affidavit evidence before the court was controversial on 
the issue as to whether P frequented D.T.C’.s premises; and under r. 19 they could inquire 
into and deal with any matter relating to racing in the Colony. 

Held:  (i) the primary meaning of the term “warning off” as known in racing circles is 
defamatory; 

(ii) having regard to the facts that the plaintiff was not a member of D.T.C, that 
he did not own or race a horse in British Guiana, and the controversial affidavit evidence as 
to whether he did frequent the stands or other places used for the purpose of the race meet-
ing, as contemplated by r. 9, the jurisdiction of the defendants to act as they did was a mat-
ter which could only be determined at the trial after the hearing of evidence on the issues 
raised in the action; 

(iii) if an association takes disciplinary action in excess of its jurisdiction the 
court can make a declaration and grant an injunction appropriate to the reinstatement of the 
person affected although there is no contractual link between him and the association. Davis 
v. Carew Pole, [1956] 2 All E.R. 524, followed; 
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(vi) though not connected with D.T.C., P was deprived of his legal rights by a 
decision of D.T.C.’s domestic tribunal and was entitled to ask whether that tribunal was 
properly constituted; whether they acted in keeping with their rules; and whether they inter-
preted their rules correctly; 

(v) P had established a prima facie case, and on the balance of convenience the 
defendants would not be unduly embarrassed by the continuation of the injunction while P 
would be put to immeasurable injury if the injunction was discontinued. 

[Editorial Note: The defendants appealed unsuccessfully to the Full Court 
(see Demerara Turf Club v. Phang (1960-61), 3 W.I.R. 454).] 

Application granted. 

J. H. S. Elliott, Q.C., (G. M. Farnum with him) for the plaintiff.  
J. O. F. Haynes, Q.C., for the 1st, 2nd, and 9th defendants.  
M. S. Rahaman for the 3rd and 4th defendants.  
E. V. Luckhoo for the 5th, 6th, 8th, 10th and 11th defendants. 

GORDON, J; This is an application for the continuation of an interlocutory in-
junction which was granted by the court on the ex parte application of the plaintiff 
on the 2nd June, 1960. 

The order sought to be continued is set out herewith: 

“UPON the ex parte application of the abovenamed plaintiff by way of af-
fidavit filed herein on the 1st day of June, 1960 AND UPON READING the said 
affidavit sworn to on the 1st day of June, 1960 AND UPON HEARING counsel 
for the plaintiff and the plaintiff by his counsel undertaking to abide by any 
Order the Court or a Judge may make as to damages in case the Court or a 
Judge should hereafter be of the opinion that the defendant shall have sus-
tained any by reason of this order which the plaintiff ought to pay IT IS OR-
DERED AND DIRECTED that the defendants DEMERARA TURF CLUB LIMITED, 
LIONEL ALFRED LUCKHOO, ERIC S. PHILLIPS, FREDERICK MALIANDY KERRY, 
ALFRED MEHAN MAN, JEROME JUSTIN MAN-SON-HING, EDGAR W. ADAMS, 
HARRY ALPHONSO AMO, C. LLOYD LUCKHOO, AHMAD SANKAR and HAMID RA-
HAMAN, and each of them by their officers, servants and/or agents or other-
wise be restrained and an injunction is hereby granted restraining them from 
publishing to any one and in particular from publishing to the Jockey Club in 
England directly or indirectly any statement to the effect that the plaintiff has 
been warned off by the defendant Company until after the hearing of a Sum-
mons returnable for the 11th day of June, 1960 AND IT IS FURTHER ORDERED 
that the plaintiff be at liberty to issue and serve with the writ of Summons 
herein a sealed copy of this Order together with the said Summons to continue 
this injunction and a copy of the affidavit of the plaintiff the said JOSEPH 
PHANG, Junior filed herein AND THAT the costs of this application be costs in 
the cause. 

BY THE COURT 
J. E. N. Earl  

Deputy Registrar (ag.)” 
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The plaintiff, according to the evidence, is a bookmaker, connected with a 
bookmaking business known as the Fabulous Four-Cast Pools, as one of two part-
ners in the concern. The first-named defendant is a limited liability company regis-
tered in the Colony. As such it is responsible for the promotion and encouraging of 
horse racing etc. in the Colony and to do all such things as are incidental or condu-
cive to the attainment of this object. The other defendants are the directors of the 
Demerara Turf Club—the first-named defendant. 

As from October, 1959, there were differences between the plaintiff and the 
defendants over the organisation by the former of pools on the latter’s race meet-
ings and which the defendants said were causing them loss of revenue. As time 
wore on these differences became somewhat acrimonious and culminated in the 
‘warning-off’ of the plaintiff by the defendants, on the 29th May, 1960. The warn-
ing-off notice was posted on the defendants’ premises and it was to the following 
effect: 

NOTICE 

“At a meeting of the Stewards of the May/June Meeting and the Directors of 
the Demerara Turf Club held on the 29th May, 1960 Mr. J. Phang, Junior was 
deemed, declared and is a warned-off person. 

Sgd. H. Mohamed  
Secretary, Demerara Turf Club Ltd.” 

On the same day the secretary of the Turf Club despatched letters to the 
Jockey Club in the United Kingdom, the Trinidad Turf Club, and the Barbados 
Turf Club, informing them of the warning-off. 

On the 1st June, 1960, the plaintiff issued a writ against the defendants and on 
the 2nd June obtained the ex parte injunction which is now the subject matter of 
this application. 

It is common ground that the plaintiff, who is not a member of the Demerara 
Turf Club, and does not own or race a horse here in British Guiana, owns and 
races horses in the United Kingdom; because of an arrangement between the de-
fendant club and the Jockey Club in the United Kingdom, for the mutual enforce-
ment of sentences passed on offenders, the effect of a ‘warning-off’ in British 
Guiana automatically includes a warning-off in the United Kingdom and other 
places where turf clubs affiliated to the Jockey Club under r. 1 of their Rules of 
Racing, operate; the Jockey Club, the Barbados Turf Club and the Trinidad Turf 
Club were notified by the defendants club of the warning-off of the plaintiff, and 
that action on these notifications has been suspended pending the result of these 
proceedings. 

On behalf of the plaintiff it was urged in support of the continuation of the in-
junction:— 

1.  that the balance of convenience was clearly in favour of the plaintiff; for by 
the discharge of the interlocutory injunction he would have everything to 
lose while by its continuation the defendants would not in any way be af-
fected; 
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2. that the defendants clearly intend to repeat their publication to the Jockey 
Club and the other clubs in the event of this interlocutory injunction being 
discharged; 

3. that the depositions disclosed a strong prima facie case against the defen-
dants in that it was clearly defamatory to say of a person that he is warned-
off; 

4. that the circumstances were such that when the evidence was heard it was 
unlikely that the defendants would be able to justify their action for the is-
sue of malice would then be fully ventilated; 

5. that the circumstance under which the order was made were such that it was 
bad for want of jurisdiction in that— 

(a) the plaintiff was not a person subject to the jurisdiction of the club, ei-
ther by statute or by voluntary submission to it; 

(b) there was a failure on the part of the defendants to observe the rules of 
natural justice; 

(c) the defendants were not empowered by their rules to warn-off on the 
grounds specified in the affidavit made by the second-named defen-
dant. 

The defendants in vigorously resisting the continuation of the injunction sub-
mitted that at the time the interlocutory order was made, publication had already 
been made by the plaintiff; the court could not therefore restrain what was already 
done. Equity in the circumstances would be acting in vain, if the order were to be 
continued; that plaintiff had not established a prima facie case in that he had failed 
to show in his affidavit a contractual relationship between himself and the de-
fendants. It was contended that in the circumstances he could neither be entitled to 
the remedy of a declaration, nor to that of an injunction, and on that account his 
action must ultimately fail. 

The defendants further contended that on the affidavits before the court the 
plaintiff had failed to disclose a prima facie case for conspiracy the sole purpose of 
the defendants in acting as they did being the protection of their interests. This 
being so no case for conspiracy could be maintained, regardless of any injury 
which might incidentally have befallen the plaintiff in the efforts of the defendants 
to effect a lawful purpose. 

It was further contended for the defendants that having acted under the terms 
of their rules in warning-off the plaintiff they were in a position to justify the fact 
of the “warning-off”, which term, in its ordinary normal meaning and in the cir-
cumstances before it, the court could not conclude to be libellous, for a warning-
off in its normal, ordinary meaning, does not necessarily connote fraud or corrup-
tion. Having warned-off the plaintiff, as they were fully empowered to do under 
their rules, they were also bound by their rules to inform the Jockey Club. This fact 
coupled with their posting of a notice on their premises, clearly constituted a de-
fence of privilege, in which case they maintained, a court should hesitate before 
granting an application for interlocutory injunction. 
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It is clear from the evidence before the court, that the history of the relation-
ship between the plaintiff and the defendants, is one which has deteriorated over 
the past four years from one of cordiality to open hostility and that this deteriora-
tion is the result of a controversy, and a failure on the part of the parties, to arrive 
at some mutual financial arrangement whereby ‘pools’ organised by the plaintiff’s 
book-making concern, the Fabulous Four-Cast-Pools, could be run on the defen-
dant’s race meetings. This regrettable failure to arrive at a satisfactory modus 
vivendi, and the consequent moves and counter-moves by the parties in order to 
protect their respective interests, has after some time, culminated in the decisions 
of the defendants to warn off the plaintiff. This course the defendants maintain, 
was very necessary in the interests of the club and the future of racing in the coun-
try. 

On the 27th May, 1960, the defendants, by letter to the plaintiff, requested 
him to attend a meeting at the club premises on the 29th in respect of the following 
agenda; 

“Domestic consideration of the conduct of individuals coming within rule 
9 of the Rules of Racing of the Demerara Turf Club Limited in running or or-
ganising or assisting in the organisation of pools run on the May/June meeting 
to the prejudice of the said Club.” 

On the 27th May, 1960, the plaintiff replied to the defendants as follows:— 

“As I am not a member of the Demerara Turf Club Limited and do not 
come within any of the categories of persons mentioned in Rule 9 I regret that 
I am unable to attend the meeting as no useful purpose would be served.” 

At a joint meeting of the stewards and directors on the 26th June, 1950, provi-
sion was made for the introduction of a new rule which was passed by unanimous 
assent. It was r. 214 which purported to provide for the penalising of anyone who 
ran pools on the club’s race meeting without the consent of the directors. As it was 
then specifically provided that this new rule was not to have retroactive effect, it 
has no significance in this case. 

At about this time an extraordinary letter dated 28th May, 1960, was received 
by the president (the second-named defendant) from the Fabulous Four-Cast Pool 
and signed by the plaintiff; extraordinary in that the Fabulous Four-Cast Pool 
which has no connection with the defendants, was seeking to question the defen-
dants’ conduct of their current race meeting. 

The joint meeting of the defendant’s club, which had by then been concluded, 
was reconvened after Mr. Man, who had left, had been sent for. At this reconvened 
meeting the plaintiff was warned off, and as a result, a notice to that effect was 
posted on the club’s premises. It is in connection with this warning off that the 
plaintiff seeks to obtain this interlocutory injunction. 
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It is observed that the defendants have nowhere stated, either in their notice, or 
in their affidavits, under what rule they acted when the plaintiff was warned off. It 
has been argued on their behalf that they had the power to warn off under rr. 8(b), 
9 and 19 of the Demerara Turf Club and r. 17 of the Jockey Club Rules, and that 
further, the term ‘warn off’ is synonymous with the word ‘exclude.’ Rules 8, 9, 19 
and 201 of the Demerara Rules of Racing read as follows: 

PART III  
STEWARDS AND DIRECTORS 

8. (a) The Stewards and the Directors shall exclude from all places under 
 their control: 

(i)  Every person who is warned off by the authorities of any rec-
ognised race meeting, or who is a disqualified person. 

(ii)  Every person who has been reported as a defaulter, until it has 
been officially notified to the Stewards that his default is 
cleared. 

(iii)  Every person who has been declared by the Turf authorities, or 
by the Stewards, of any recognised meeting in this (or any 
country) to have been guilty of any corrupt or fraudulent prac-
tice on the Turf. 

(b) The Stewards and Directors shall also have power to exclude at 
their discretion any person from all or any places under their con-
trol. 

9. The Stewards and Directors have power to regulate, control, take cogni-
sance of, and adjudicate upon the conduct of all officials, and of all 
owners, nominators, trainers, jockeys, grooms, persons attendant upon 
horses, and all persons frequenting the stands or other places used for 
the purpose of the meeting, and they have power to punish at their dis-
cretion any such person subject to their control with warning off, dis-
qualification, a fine not exceeding one hundred dollars and with suspen-
sion from acting or riding. Any jockey so suspended shall not ride in 
any race during such suspension. 

POWERS OF THE DIRECTORS 

19. In addition to the powers of the Directors specified by rules 7, 8, 9, herein: 

the Directors have power at their discretion to grant, and to with-
draw, licences to officials, trainers, jockeys, grooms and race 
courses; 

to fix the dates on which all meetings shall be held: 

to make enquiry into and deal with any matter relating to racing in 
the Colony. 
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They also have power in cases of emergency or expediency to modify or to 
suspend any rule or regulation for such period or periods as they think fit, 
without giving previous notice. 

PART XXIII 
CORRUPT PRACTICES AND DISQUALIFICATION OF PERSONS 

201. Any person who shall: 

(1) administer or cause to be administered, for the purpose of affecting 
the speed of a horse, drug or stimulants internally, by hypodermic 
or other method; or 

(2) corruptly give or offer or promise directly or indirectly, any bribe 
in any form to any person having official duties in relation to a 
race or racehorse, or to any trainer, jockey or agent, or to any per-
son having charge of, or access to, any racehorse; or 

(3) having official duties in relation to a race, or if any trainer, jockey 
or agent, having charge of, or access to, any racehorse, corruptly 
accepts or offers to accept any bribe in any form; or 

(4) wilfully enter or cause to be entered, or to start for any race, a 
horse which he knows or believes to be disqualified; or 

(5) be guilty of, or shall conspire with any other person for the com-
mission of, or shall connive at any other person being guilty of any 
other corrupt or fraudulent practice in relation to racing in this or 
any other country; 

MAY BE WARNED OFF BY THE STEWARDS OR DIRECTORS AND REPORTED 
FORTHWITH TO THE STEWARDS OF THE CLUB. When any person is warned off, 
and as long as his exclusion continues he is a disqualified person. 

On an examination of r. 8 it will be seen that a distinction is drawn between 
the terms “exclude” and “warned-off”. Sub-section (b) only refers to the power to 
exclude. The defendant not having been excluded, action could not have been un-
der r. 8, without exceeding their jurisdiction. 

Rule 9 gives the stewards and directors the right to punish by warning-off, 
disqualification or fine or suspension, certain categories of persons. 

As to whether the plaintiff fell into one of these categories is a controversial 
issue which can only be determined after evidence has been heard. 

The affidavit evidence before this court is that the plaintiff has not been on the 
defendant’s premises prior to 1960 or frequented other places used for the purpose 
of the meeting—the May/June meeting—nor does he own or race horses locally. 
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In the second defendant’s affidavit on this point he merely states that from the 
text of an affidavit of the plaintiff in other proceedings, it appears that the plaintiff 
at all material times was in the habit of frequenting the premises of the club. This 
conclusion of the deponent based on the premises related, cannot on a reasonable 
interpretation of r. 9 bring the plaintiff within its scope ‘for the purpose of the 
meeting’. 

The defendants argued that on a proper interpretation of the wide scope of r. 
19 the directors had the power to “warn-off” the plaintiff in the circumstances. 

At this stage the court is not prepared to express a concluded opinion as to 
whether they had or had not the power to warn-off the plaintiff for the reasons they 
allege, but it does seem that the defendants sought to discipline the plaintiff in a 
manner which could affect him not only locally—the extent of their jurisdiction 
under their rules—but affect him far afield. 

The argument of the defendants that they were entitled to warn off under r. 17 
of the Rules of Racing of the Jockey Club by virtue of r. 211 of their own Rules of 
Racing cannot be accepted for the reason that r. 19 is the corresponding local rule. 
By r. 19 (Local Rules) power is given the stewards and the directors to warn off 
certain categories of persons, while by r. 17 of the Jockey Club, the stewards are 
not only given the identical powers but in addition the power to warn-off any per-
son at their discretion. The defendant’s argument suggests that for this reason, i.e. 
because the stewards of the Jockey Club can warn-off any person at their discre-
tion, that the power can automatically be assumed by the Demerara Turf Club un-
der r. 211 on the ground that the case is not provided for in the local rules. The 
argument does not find favour with the court. 

Having regard to the facts that the plaintiff is not a member of the Demerara 
Turf Club, that he does not own or race a horse in British Guiana, and the contro-
versial aspect from the affidavits as to whether the plaintiff did frequent the stands 
or other places used for the purpose of the race meeting, as contemplated by r. 9 of 
the Demerara Turf Club, the jurisdiction of the defendants to act as they did, is a 
matter which can only be determined at the trial after the hearing of evidence on 
the issues raised in the action. 

In p. 41 of the affidavit of the second-named defendant are set out the reasons 
for the warning-off. Clearly the particulars of these allegations will have to be 
heard and examined before a court can consider whether: 

(a) the defendants acted within the scope of any particular rule of their 
club; and 

(b) whether they were justified in making the warning-off order in the 
circumstances in which they did. 

On the evidence before it, this court while by no means deciding the issue, is exer-
cised in mind as to whether the defendants were justified in the circumstances of 
the case in resorting to the drastic action of warning-off, and thus making a dis-
qualified person of one who is not a 
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member of their club, one who apart from running a competitive business with 
them away from their premises and acting in a manner which they described, as 
inimical to their interest, had nothing to do with them. 

This action of the defendants is rendered all the more serious when by their 
resolution the plaintiff is automatically deprived from racing in the United King-
dom which hitherto he had every right to do. It is in this regard that the plaintiff 
should and is entitled to enquire whether the defendants in acting as they did, acted 
in keeping with their rules. SCRUTTON, L.J., in Cookson v. Harewood (1932), 101 
L.J.K.B. 397, said “this Court is not a court of appeal from the stewards as to find-
ings within their jurisdiction”. Have the defendants in this case acted within their 
jurisdiction? The circumstances of the case tend to indicate doubts on this issue. 

Regardless of the argument advanced by the defendants that the term ‘warn-
ing-off’ does not necessarily connote fraud and corruption in its ordinary normal 
meaning, this court is satisfied that the primary meaning of the terms as known in 
racing circles is defamatory. In this view I am supported by the views expressed as 
to ‘warning-off’ and consequent ‘disqualification’. SCRUTTON, L.J., in Cookson v. 
Harewood (1932), 101 L.J.K.B. 396, said: ‘I am quite aware that it is a defamatory 
statement to say that a man is warned off...’ 

HALLINAN, J., in Gittens v. O’Reilly in discussing a warning-off described it 
as a ‘severe penalty not only involving financial loss but a grave loss of reputa-
tion’. DENNING L.J., in Russell v. Duke of Norfolk, [1949] 1 All E.R. 109, said:— 

“This penalty of disqualification is the most severe penalty that the stewards 
can inflict. It is the same penalty as that which is imposed on persons guilty of 
corrupt practices.” 

The application of the test as laid down in Capital and Counties Bank v. 
Henty, [1882] 7 A.C. 741, is in the opinion of the court a matter for the court after 
trial. 

The absence of a pleading of innuendo in the circumstances is of little mo-
ment. The following note at p. 40 of the 2nd Edition of SPENCER-BOWER ON AC-
TIONABLE DEFAMATION is of interest on this point: 

“An innuendo is usual in all cases ex abundanti cautela but it is not necessary 
if the matter is in its primary sense defamatory.” 

Having already indicated its doubts as to whether in all the circumstances of 
this case, justification can be established at the trial, the court is satisfied after con-
sidering the evidence as a whole that the plaintiff has established a prima facie 
case. 

As to the question of whether the court should grant the application sought, it 
is obvious from the surrounding circumstances that on the balance of convenience 
the defendants will not be unduly embarrassed by the continuation of the order 
until the trial of the action, while the plaintiff will be put to immeasurable injury if 
the order is discontinued, and indeed, injury which in the event of a decision in his 
favour would be difficult, if at all possible, to assess in pecuniary damages. The 
following excerpt from KERR ON INJUNCTIONS, 6th Edition, p. 17, is apposite: 
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“By the term ‘irreparable injury’ it is not meant that there must be no physi-
cal opportunity of repairing the injury, all that is meant is that the injury 
would be a material one and one which could not be adequately remedied by 
damages.” 

As to the intention of the defendants to make further publications it is reason-
able to assume that not only will the defendants inform the Jockey Club and the 
other clubs already notified, of the result of these proceedings, but that it is open to 
them under their rules to inform other affiliates of the Jockey Club. Vide r. 1 of the 
Rules of Racing of the Jockey Club. 

Davis v. Carew Pole, [1956] 2 All E.R. 524, is authority for the proposition 
that if an association in the exercise of its jurisdiction over a person subject 
thereto, by way of disciplinary action exceeds its jurisdiction the court has jurisdic-
tion to make a declaration and grant an injunction appropriate to the reinstatement 
of that person although there is no contractual link between him and the associa-
tion. 

The decision of the defendants to warn off the plaintiff automatically deprives 
him of certain legal rights. Can it be argued that he is not entitled to question the 
circumstances by which the defendants seek to deprive him of these rights, and to 
question their authority to do what they have done? Surely not. The circumstances 
of this case seem to be even stronger than those in Lee v. Showman’s Guild of 
Great Britain, [1952] 2 Q.B. p. 329 (See DENNING, L.J., at p. 344.) In the instant 
case the plaintiff who has no connection with the defendants has been deprived of 
rights which he hitherto enjoyed, by a decision of the defendants’ domestic tribu-
nal. He is surely entitled to ask whether that domestic tribunal was properly consti-
tuted? Whether they acted in keeping with their rules? Whether they have inter-
preted their rules correctly? 

Conscious of the caution with which courts exercise their equitable jurisdic-
tion of granting interlocutory injunction, from all the surrounding circumstances 
the court concludes that this is a fit and proper case for the continuation of the in-
junction and orders that the interim injunction shall continue until the determina-
tion of the action. 

The defendants shall pay the costs of the plaintiff which shall be certified fit 
for counsel, in any event. 

Application granted. 

Solicitors: A. G. King (for the plaintiff); Dias & Dias (for Nos. 1, 2 & 9 defen-
dants); S. M. A. Nasir (for Nos. 3 & 4 defendants); N. C. Janki (for Nos. 5, 6, 
7, 8, 10 and 11 defendants). 
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[Supreme Court (Bollers, J. (ag.)) December 21, 22, 23, 29, 30, 1959; January 4, 5, 
6, 12, 14, 16, 23, 29, 30, April 4, 1960]. 

Immovable property—Prescriptive title—Adverse possession—Equivocal acts—Whe-
ther acts of possession—Whether proviso to s. 3 of the Title to Land (Prescription and Limi-
tation) Ordinance, 1952, Cap. 184, is retrospective. 

Evidence—Maxim omnia praesumuntur rite esse acta—Presumption rebuttable. 
In an action against the defendants for trespass to a certain piece of land the plaintiffs 

claimed to be entitled to the land by transport, alternatively that even if the legal title was in 
the defendants they (the plaintiffs) had by possessio longi temporis acquired sufficient title 
to the land to give them a right to sue the defendants for trespass. With respect to the first 
alternative the plaintiffs relied upon an old plan and upon the maxim omnia praesumuntur 
rite esse acta but the available evidence established the plan to be inaccurate; and with re-
spect to the second alternative the evidence was that under the impression that the land 
formed part of the property included in their transport the plaintiffs had for periods of less 
than twelve years cultivated certain portions of the land and had together with their prede-
cessors from time to time over a long period of years cut and removed timber, wood and 
grass. 

Held:  (i) the maxim omnia praesumuntur rite esse acta is to be called in aid only 
when there is a void to be filled up. If there is really evidence it must be acted upon. The 
presumption in favour of the accuracy of the plan could therefore be rebutted by positive 
evidence. Brijlall and Another v. Jay-Jay and Others, 1948 L.R.B.G. 20, applied; 

(ii) the proviso to s. 3 of the Title to Land (Prescription and Limitation) Ordi-
nance, 1952, Cap. 184, (which enables a declaration of prescriptive title to be made in cer-
tain circumstances after twelve years’ sole and undisturbed possession) does not operate 
retrospectively as the provisions of that Ordinance are not merely procedural. Linde v. 
Demerara Company Ltd., 1954 L.R.B.G. 25, followed; 

(iii) the cutting of timber and grass from time to time over a long period of 
years and using lands for access were not inconsistent with the enjoyment of the land by the 
true owners, and could not amount to a discontinuance of possession by them, and to such a 
dispossession of the land and a taking of adverse possession in order for time to start run-
ning against them. 

Action dismissed. 
[Editorial Note: An appeal to the Federal Supreme Court was allowed (see 

(1961), 3 W.I.R. 178); and with regard to the question whether the proviso to s. 3 
of the Title to Land (Prescription and Limitation) Ordinance, 1952, Cap. 184, is 
retrospective, compare Basiran v. Brown reported herein at p. 232] 
L. F. S. Burnham and A. O. H. R. Holder for the plaintiffs.  
J. H. S. Elliott for the defendants. 

BOLLERS, Ag. J.: This is an action in which the plaintiffs claim the sum of 
fifty thousand dollars ($50,000) damages against the defendant company for 
wrongful entry and trespass upon land situate at Plantation Maria’s Lodge, which 
is more fully described in the endorsement of the claim, and in the transport on 
which they rely (Exhibit “A”) as— 

“Lot 33 part of Plantation Maria’s Lodge, situate on the west bank of the 
River Demerary the said lot number 33 (thirty-three) having a facade of 288 
(two hundred and eighty-eight) feet by the whole depth of the said estate as 
laid down and defined on a diagram thereof by the sworn land surveyor, D. 
Fraser, dated 17th May, 1856, and deposited in the office of the Registrar of 
the counties of Demerary and Essequibo on the 25th June, 1856, subject to the 
keeping up of the public road and the drainage to the extent of the facade of 
the said lot number 33 (thirty-three)”. 
The plaintiffs also claim possession of the said land occupied by the 
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defendant company and their servants or agents as trespassers since the early part 
of the year 1959, and an injunction in the usual terms and costs. 

On October 30, 1959, the plaintiffs filed the writ and on November 2, 1959, 
they obtained an interim injunction against the defendants in respect of the said 
land on an order made ex parte by a judge in chambers. On December 7, 1959, by 
consent of both parties to the action an order was made by a judge in chambers that 
the affidavits filed by plaintiffs in support of the application for an interim injunc-
tion against the defendants and the affidavits in reply by the defendants filed in 
respect of the plaintiffs’ application for an interlocutory injunction were to be 
treated as pleadings in the action and a speedy trial was then ordered. 

During the course of the trial and after the first witness who was the first-
named plaintiff had given evidence, counsel for the defendant company made ap-
plication for the discharge of the ex parte order granting the interim injunction on 
certain grounds, and after hearing arguments on both sides I made an order dis-
charging the interim injunction upon the defendant company and the plaintiffs giv-
ing the usual undertaking. 

Together with this action was heard by consent an application under ss. 36 and 
38 of the Deeds Registry Ordinance, Cap. 32, for registration of title in respect of 
the said lot 33, Plantation Maria’s Lodge, as already described. This application 
for registration of title in respect of the said property was opposed by the defendant 
company after due advertisement made on order by a judge in chambers. 

At the commencement of the trial it was made clear by counsel for the defen-
dant company that his clients were only opposing this application in respect of the 
triangular portion of land shown in the sketch of R. Wilkins marked RAW2, filed 
with their affidavit and shaded red up to the western boundary of the plaintiffs’ 
cultivation also shown in the sketch. In so far as the remaining portion of the land, 
which the plaintiffs were alleging formed part of lot 33, Maria’s Lodge, was con-
cerned, there would be no opposition. In other words, the defendants were only 
opposing application for registration of title in so far as the triangular portion of 
land shown on the sketch as shaded red was concerned. 

In their affidavits the plaintiffs say that they are the legal and beneficial own-
ers and persons in occupation and possession for upwards of 30 years, nec vi, nec 
clam, nec precario of the said lot 33, part of Plantation Maria’s Lodge; that at all 
material times they were in possession of the said lot until the month of April, 
1959, when the defendants, through their servants and their agents, unlawfully 
trespassed in a portion of the said lot 33, Maria’s Lodge, i.e. a portion commencing 
along the northern boundary of the said lot about 200 roods west of the River 
Demerara and extending thence in a westerly direction of the remainder of the 
whole depth of the said estate by a facade of about 10 roods at the aforesaid point 
of commencement of the said portion of land into which the defendants entered 
and 20 roods at the western extremity thereof. The plaintiffs allege that they made 
repeated objections to the several acts of trespass by the defendants in the months 
of April, May, August, September and October of the year 1959, but the defen-
dants merely suspended their acts of trespass for short periods after the objections 
and resumed them again. The acts of trespass complained of are: entry on the 
aforesaid portion of land and the digging of canals, building of dams and the 
blocking of the drainage trench of the plaintiffs, thereby impeding the only means 
of 
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access to the backlands by boats through the said trench which had been blocked 
by the defendants. The plaintiffs say further that on October 22, 1959, the defen-
dants carried in three bulldozers and other machines to carry out further works on a 
dam which was made by them from excavations on the plaintiffs’ land despite pro-
tests by the plaintiffs. The plaintiffs finally allege that these acts of trespass caused 
grave, immediate and irreparable harm, injury and loss to them, as they are being 
deprived of their use of the land for planting, and of access to the backlands as a 
result of which they are unable to get timber out of the backlands for the purpose 
of selling and building houses, and are also unable to bring out mokroo grass 
which they use for making baskets, upon all of which they depend for their liveli-
hood. 

The defendant company in reply filed an affidavit by R. A. Wilkins who 
stated therein that he was a sworn land surveyor and a director of Bookers Sugar 
Estates, Limited, managing agents and secretaries for the defendant company. At 
paragraph 3 of his affidavit he states that lot 33 alleged by the plaintiffs to be part 
of Plantation Maria’s Lodge situate on the west bank of the Demerara River is 
incorrectly described in the schedule to the order granting the interim injunction. 
He alleges that the said lot 33 is shown on the said plan of D. Fraser as a portion of 
Plantation Reynestein and does not extend to the whole depth of the estate but is 
bounded on the west by the public road from whence it extends east to the Demer-
ara River all of which is shown on a certified copy of Fraser’s plan marked 
RAW1. All the land shown on the said plan extending west of the said public road 
from lots 20 to 33 inclusive by the whole depth of the estate is owned by the de-
fendant company under transport No. 529 of 1927. The defendant company also 
owns by the same transport the land immediately to the north of the land above 
described to the whole depth of the estate. 

In paragraph 4 the defendant company does not admit that the plaintiffs are 
owners of lot 33 as correctly defined, but lays no claim itself thereto. In paragraph 
5 Wilkins alleges that the plaintiffs have never at any time occupied any portion of 
the defendant company’s land west of the road, save that in recent years the plain-
tiff Victor and other persons without the permission of the defendant company 
trespassed and planted on the defendant company’s land west of the road and of 
the said lot 33, to a depth of approximately 1,900 feet. In paragraph 6 he alleges 
that the portion of land on which the plaintiffs complain that the defendant com-
pany’s servants and agents trespassed does not form part of lot 33, Plantation Rey-
nestein, at all, even as wrongly defined in the schedule to the ex parte order, but is 
part of adjoining land to the north, the property of the defendant company. He then 
points out that the land to which the plaintiffs refer is situate to the north of the 
continuation of a line taken from the northern boundary of lot 33, through the 
whole depth of the estate as shown on a sketch plan made by him and marked 
RAW2. The line marked on the said land is the line wrongly claimed by the plain-
tiffs to be the boundary of the extension of the northern boundary of lot 33, 
through the whole depth of the estate, and the area shaded red on the said plan is 
the area on which the defendant company are carrying on their operations. Finally, 
Wilkins alleges that the line indicated on the said plan as the true boundary line of 
lot 33 is true and correct and that therefore the servants and agents of the defendant 
company have never in fact trespassed on lot 33. He then concludes by alleging 
that the plaintiffs have suffered no injury or loss whatsoever by the action of the 
defendant 
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company, even assuming that they have any right, title or interest in and to the land 
in question. 

In reply to this affidavit of R. A. Wilkins, the plaintiffs filed another affidavit 
in which they allege that it is not competent for the defendants to allege that lot 33 
does not extend to the whole depth of the estate, in-as-much as the description of 
the transport on which they rely, No. 160 of 1875 (Exhibit “A”), says that it does, 
and the plan of D. Fraser shows the depth of the estate except that lots 20 to 33 
were not drawn to the full extremity. They contend as a matter of law that the term 
“whole depth” in this colony means the usual first depth of 750 roods. They then 
say that the said R. A. Wilkins in the year 1953 did in fact survey the land in ques-
tion and placed paals at the eastern and western extremities and in the middle 
thereof, showing the northern boundary in its correct position as set out in the de-
scription of their transport. They then point out that transport No. 529 of 1927 
(Exhibit “G2”) through which the defendant company makes claim to the land in 
question is subject to an exception described as 

“save and except all that piece or parcel of land part of the said Plantation Re-
instein containing 100 (one hundred) roods by a measurement commencing 
from Plantation Maria’s Lodge and extending thence northwards conveyed to 
the proprietors of the said Plantation Maria’s Lodge on the 6th day of April, 
1836”, 

as a result of which the whole Plantation Reynestein is not owned by the defendant 
company but subsequently became part of Plantation Maria’s Lodge cum annexis 
which also has a depth of 750 roods similar to Plantation Reynestein. They say 
that the description of lot 33 is similar to that of all lots in Maria’s Lodge from lot 
1 to lot 33 conveyed at the same time whether or not those lots were drawn com-
pletely to the full extremity on the plan. 

To this affidavit R. A. Wilkins swore to another affidavit in reply in which he 
admits for the first time the exception described in the defendant company’s trans-
port (Exhibit “G2”) and states that lot 33 claimed by the plaintiffs is the most 
northerly lot in a parcel of land excepted from the defendant company’s transport. 
He clarifies the position of the land claimed by the plaintiffs upon which the de-
fendant company had been working and which he had previously described as 

“situate to the north of the continuation of a line drawn from the northern 
boundary of lot 33, through the whole depth of the estate”, 

and says that the continuation to which he referred was a line drawn from the 
western end of that shown as the northern boundary of lot 33 on the said Fraser’s 
plan to a point on the western boundary of Reynestein 100 roods north of the 
northern boundary of Maria’s Lodge. He then admits that the defendant company 
constructed a canal running west along the land to the north of the area surrounded 
by a red line on the plan RAW2, and marked “boundaries of area cultivated by J. 
Victor”, then running south along the land to the west of that area, and then run-
ning west again along the land to the north of the said line drawn 100 roods north 
of the northern boundary of Plantation Maria’s Lodge to the whole depth of the 
estate. 

At this stage it may be convenient to express surprise at the statement in Wil-
kins’s affidavit that all the land shown on the plan marked RAW1 (Fraser’s plan) 
extending west of the public road from lot 20 to 33 inclu- 
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sive, by the whole depth of the estate, is owned by the defendant company under 
transport No. 529 of 1927 (Exhibit “G2”), and also the statement that the plaintiffs 
had never at any time occupied any portion of the defendant company’s land west 
of the road save that in recent years the plaintiff Victor and other persons, without 
the permission of the defendant company, trespassed and planted on the defendant 
company’s land west of the road. Wilkins himself in his evidence stated that in 
1950 when he carried out his survey, he did not feel that the exception referred to 
the land on the western side of the public road even though part of it was under 
cultivation. He later stated that when he ran a traverse along the dam going west to 
east he saw cultivation on his left or south, i.e. ground provisions and fruit trees 
and this extended for about 200 roods. In 1958 when he instructed Mohamed to 
define the northern boundary and Mohamed was stopped by Victor in his cultiva-
tion, Wilkins admitted that he went to the site and found the cultivation and fruit 
trees established and he gave instructions that the cultivation should be bypassed. 
In April, 1959, when he gave Miller instructions to clear a line from the bush start-
ing from the western boundary from P2 (the point 100 roods north of the northern 
boundary of Maria’s Lodge) his instructions were to stop when he reached Victor’s 
cultivation. 

With respect to the former statement, when one looks at Fraser’s plan, even 
though Fraser did not project his lines to the full depth of the estate, it is obvious 
that lot 33 is the northernmost lot and that lots 20-33 occupy the area of the 100 
roods of land excepted from the defendant’s transport No. 529 of 1927. When one 
reads the description in the plaintiff’s transport, “lot 33, Maria’s Lodge, through-
out the whole depth of the estate”, could only mean throughout the whole depth of 
Maria’s Lodge (even though it will be seen later that the description should be 
throughout the whole depth of Plantation Reynestein). If Wilkins had consulted the 
1836 transport (Exhibit “J”) he would have seen that the piece of land 100 roods 
facade by 750 roods in depth part of Plantation Reynestein commencing from the 
northern boundary of Maria’s Lodge and extending northwards had been conveyed 
by one E. J. Oudkerk to the proprietors of Plantation Maria’s Lodge. These two 
statements in Wilkins’s affidavit are clearly false and it will be seen what effect, if 
any, this will have on his evidence. 

After reading the affidavits in this action, the conclusion to be drawn therefore 
is that the area of land in dispute between the parties is a triangular portion shaded 
red in the sketch marked RAW2 and that each party is alleging that the disputed 
area is covered by and falls within his respective transport. The first question 
therefore that arises for determination is whether the triangular portion of land 
shaded red in the sketch is covered by the transport of the plaintiffs No. 160 of 
1875 (Exhibit “A”) or the transport of the defendant company No. 529 of 1927. 
This issue, as I see it, is clearly a question of fact, and I must approach it bearing 
the rule in mind in aequali jure melior est conditio possidentis. 

Counsel for the plaintiffs has stressed that the plaintiffs rely on Fraser’s plan 
which was deposited in the Department of Lands and Mines in 1854, and that 
transports of all the lots 1-33, Plantation Maria’s Lodge cum annexis, had been 
passed from time to time since the year 1854 with reference to Fraser’s plan, and 
relies on the maxim “omnia praesumuntur rite esse acta”. The answer to this sub-
mission is easily found in the judgment of WORLEY, C.J., in Brijlall and Anor. v. 
C. Jay Jay and Ors., 1948 L.R.B.G. at p. 20: 
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“In contending for the correctness of Chalmers’s plans Mr. Stafford relied 
strongly upon the maxim omnia praesumuntur rite esse acta and urged that in 
the absence of direct evidence to the contrary the court must presume that the 
survey was properly made. In Gibson v. Doeg (1857), 2 H. & N. at p. 623, 
POLLOCK, C.B., said: ‘It is a maxim of the law of England to give effect to 
everything which appears to be established for a considerable course of time 
and to presume that what has been done was done of right and not in wrong’. 
But, as was said in Rolleston v. Sinclair, [1924] 2 I.R. 157, the maxim ‘is to 
be called in aid only when there is a void to be filled up. If there is really evi-
dence it must be acted upon’. The question therefore in this case is whether 
there is evidence to rebut or avoid the presumption.” 

The presumption can therefore be rebutted by positive evidence. Again WORLEY, 
C.J., states (1948 L.R.B.G. at p. 35): 

“It is, of course, good law that when a plan is incorporated in a convey-
ance as defining the land and not merely as illustrating metes and bounds 
given in the conveyance then the plan is the criterion of what is conveyed (see 
Llewellyn v. Earl of Jersey (1843), 11 M. & W. 183, Barton v. Dawes (1850), 
10 C.B. 261), but it must always be a question of fact whether the plan gives 
‘an adequate and sufficient definition with convenient certainty of what is in-
tended to pass’.” 

[After considering the evidence the judge proceeded] I have come to the con-
clusion that Wilkins’s survey in 1950 was thoroughly done, and although it fol-
lowed and coincided with the surveys of Hastings and Klautky, nevertheless he 
took great care to test the accuracy of the plans made by these two earlier survey-
ors. 

The sketch, Exhibit “O”, which was admitted in order to illustrate his evi-
dence, I came to the conclusion, was an accurate combination of Fraser’s, Hast-
ings’s and his own plan. Although I approached his evidence with caution in view 
of his relationship with the defendant company, and although I have rejected two 
statements made by him in his affidavits, I now accept his professional evidence 
and opinion, and arrive at the same conclusion as the unrebutted evidence of the 
two experts that the broken red line in Exhibit “O” represents a line north of the 
true northern boundary of lot 33, Maria’s Lodge. I find as a fact, therefore, that the 
presumption which existed in favour of the plaintiffs at the commencement of this 
issue has been rebutted by the positive evidence of the defendants’ land surveyor, 
supported as it has been by the Government land surveyor. 

Counsel for the plaintiffs submitted that the further question to be decided is 
whether or not the plaintiffs have by possessio longi temporis acquired sufficient 
property in the disputed land to give them a right to bring an action in trespass 
against the true owners who had the legal title. Counsel referred to s. 3 of the Title 
to Land (Prescription and Limitation) Ordinance, Cap. 184, and pointed out that if 
the plaintiffs could show sole and undisturbed possession, user or enjoyment for 
30 years, or even 12 years, to the satisfaction of the court, then they would be enti-
tled to a declaration of title of the disputed area which the court could make under 
s. 4 of Cap. 184, provided that all the parties interested therein 
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were before the court or that the interest of the owners of the adjoining lots of land 
would not be affected in any way. It is clear to me that if the southern boundary of 
lot 33 were to remain as it is, the interest of the owners of the adjoining lots would 
not be affected in any way, and counsel for the plaintiffs has agreed that the south-
ern boundary of lot 33 should remain as it is. 

The court having found that the disputed area of land is covered by the trans-
port or legal title of the defendant company, it follows that under s. 23 (1) of the 
Deeds Registry Ordinance, Cap. 32, the full and absolute title to the immovable 
property or to the rights and interests therein is vested in them as transferees, sub-
ject of course to the statutory claim of possession of sole and undistributed posses-
sion, user or enjoyment, for a period of 30 years and upwards under s. 3 of Cap. 
184. Thus in the recent case of Coddett v. Thomas, 1957 L.R.B.G. 181, decided by 
the West Indian Court of Appeal and followed by the Federal Supreme Court in 
Heeralall v. Shivcharran, 1958 L.R.B.G. 132, it was held that although a transport 
confers on the transportee an indefeasible title, the quality of indefeasibility does 
not render the transport unimpeachable in every circumstance, e.g. possession for 
the statutory period may defeat it even against an innocent purchaser. As long ago 
as 1939 in the case of Lall Bahadur Singh v. D. McPherson, 1939 L.R.B.G. 80, it 
was settled that the Deeds Registry Ordinance, Cap. 177 (Major Edn.), now Cap. 
32 (Kingdon Edn.), does not affect possessory rights and that a title acquired by 
prescription prior to 1922 is not defeated by the provisions of s. 21 of that Ordi-
nance, now s. 23 of Cap. 32 (Kingdon Edn.). 

Possession, therefore, nec vi, nec clam, nec precario for a period of 30 years 
and upwards under s. 3 of Cap. 184 can defeat the indefeasibility of the transport 
of the defendant company. Under the proviso to s. 3 the disputed area of land not 
being crown land or colony land, it appears that title may be acquired by sole and 
undisturbed possession, user or enjoyment, for a period not less than 12 years, if 
the court is satisfied that the right of every other person to recover the land or in-
terest has expired, or been barred, and the title of every such person thereto has 
been extinguished. This proviso to s. 3 of the Title to Land (Prescription and Limi-
tation) Ordinance, Cap. 184, enacted in 1952 was however held by BOLAND, J., in 
Linde v. Demerara Company Limited, 1954 L.R.B.G. 25, not to operate retrospec-
tively as the provisions of the Ordinance were not merely procedural. This view of 
BOLAND, J., was upheld by the Full Court of Appeal in Inderjeet Tackorie v. Port 
Mourant Limited, 1954 L.R.B.G. 108, and it was pointed out that the statute had 
introduced a new doctrine into the law of immovable property and it would be 
abhorrent to common sense and would offend one’s sense of natural justice if it 
were to be held that a person in adverse possession for 12 years prior to 1952 had 
succeeded in extinguishing the title of the true owner. 

In both cases the state of the law prior to the introduction of the Title to Land 
(Prescription and Limitation) Ordinance, Cap. 184, was considered in deciding 
whether this proviso to s. 3 of the Ordinance was procedural or not. BOLAND, J., 
pointed out that before the 1952 Ordinance came into force a period of 12 years’ 
occupation as of right merely barred the bringing of an action by the owner for 
trespass or recovering possession. It did not have the effect of terminating abso-
lutely the interest 
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of the legal owner of the land. If the legal owner could gain possession by some 
means other than by action, he was not debarred from doing so. Nor did possession 
for 12 years give anyone the right to assert any claim against the legal owner 
which a decree of prescriptive title now affords him. In other words, before the 
passing of that Ordinance a period of possession for 12 years was a defensive title 
merely as distinguished from an assertive title. Before the Ordinance of 1952 the 
period of prescription for a positive title was 30 years. This statement of the law 
was approved of by the Full Court of Appeal in Inderjeet Tackorie v. Port 
Mourant Limited, 1954 L.R.B.G. 108. BOLAND, J., in Linde v. Demerara Company 
Limited, 1954 L.R.B.G. 25, makes this point in the following words at pp. 33, 34: 

“In keeping with the well-established canon of construction of statutes 
none of its provisions can be given a construction in the absence of express 
words that it is to have an effect which would impair or diminish any vested 
interest existing before it was enacted. Certainly it would be prejudicing a 
vested interest of the owner of the land if he is now not only barred from 
bringing an action against a person in possession for 12 years, but shall have 
his title as owner extinguished by a declaration of a possessive title on proof 
of 12 years’ possession by another”. 

And he concludes his argument that the proviso does not provide a new form of 
procedure nor is it declaratory of what the law had been prior to its passing, which 
is another reason for an enactment being deemed retroactive. 

With these decisions I agree, and it follows, therefore, that the matter of pos-
sessio longi temporis is now governed at the present time by s. 3 (excluding the 
proviso) and s. 5 of the Title to Land (Prescription and Limitation) Ordinance, 
Cap. 184, which was formerly s. 4 (2) of the Civil Law Ordinance, Cap. 7 (Major 
Edn.). Section 5 of Cap. 184 (Kingdon Edn.) omits the words “no person shall 
make an entry or distress”. It is submitted, however, that if an action may not be 
brought, then it would follow that an entry or distress could not be made. It is set-
tled law, as stated in the judgment of Inderjeet Tackorie v. Port Mourant Limited, 
1954 L.R.B.G. at p. 110, that: 

“Prior to 1952 the courts of this colony have been unanimous in deciding 
that adverse possession of 12 years bars the legal owner from recovering his 
land, but it does not extinguish his title to the land. The distinction was no 
mere legal conundrum for it meant that if the owner of the legal title could ob-
tain possession of his land other than by action, the adverse possession is of 
no avail to the stranger. (Gondchi v. Hurril, 1931-1937 L.R.B.G. 505; Frank 
and Ors. v. Ali Baksh, 1943 L.R.B.G. 78)”. 

WORLEY, C.J., in Frank v. Hiralall in his judgment put it this way (1947 L.R.B.G. 
at p. 142): 

“It is clear from the authorities that when a person in possession has ac-
quired the ‘negative right’ conferred by s. 4 (2) of the Civil Law Ordinance, 
he cannot be disturbed even by the rightful owner and a subsequent entry by 
the owner will not remit him to his legal rights 
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as owner or clothe him with legal possession. (See Abdool Rohoman Khan v. 
Boodhan Maraj, 1930 L.R.B.G. 9, and also Norton v. London North-West 
Railway Company, [1897] 13 Ch. D 268, and Marshall v. Taylor, [1895] 1 
Ch. 641)”. 

Before the 1952 Ordinance came into force, the position was governed by the 
Civil Law of British Guiana Ordinance, 1916, Cap. 7, ss. 4 (1) and 4 (2). Under s. 
4 (1), title to immovable property, including immovable property of the Crown or 
Colony, could be acquired by sole and undisturbed possession for 30 years, if the 
possession was established to the satisfaction of the Supreme Court which could 
issue a declaration of title in regard to the property or right on a petition to the Su-
preme Court for such a declaration of title. There was always some doubt as to 
whether such a declaration could be made in an action. This, however, has been set 
at rest by s. 4 of the Title to Land (Prescription and Limitation) Ordinance, 1952, 
Cap. 184. Nevertheless, after January 1, 1917, when the Civil Law of British 
Guiana Ordinance came into force, for a party to obtain title by prescription to 
immovable property, a declaration had to be made by the Supreme Court, other-
wise as BOLAND, J., has pointed out in Rose v. Hanoman, 1951 L.R.B.G. 135, he 
could not found an action for trespass based on this period of occupation if he were 
out of possession at the time of the trespass. BOLAND, J., states (1951 L.R.B.G. at 
p. 157): 

“I wish to make it clear that a person who has had user as of right for the 
prescriptive period but has failed to get his title thereto established in keeping 
with the Ordinance is not debarred by the Civil Law of British Guiana Ordi-
nance, Cap. 7, from setting up his prescriptive right in defence to a claim be-
cause he has not had his title declared in the manner provided by rules of 
court. (Lall Bahadur Singh v. D. McPherson, 1939 L.R.B.G. 80.) But though 
thus unrestricted in his defence to a claim, he cannot himself put forward a 
claim founded on a title to prescription which has not been the subject of a de-
cree by the court in pursuance of a petition presented to the court. See the 
judgment of WORLEY, C.J., in Adams and Christmas v. Raghubir, 1951 
L.R.B.G. 90. The position is analogous with the bar to action provided by the 
Statute of Limitation. A defendant is able to resist a claim to possession of 
land although he may be barred by the statute from getting an order for pos-
session”. 

Prior to 1917 under the Roman-Dutch common law he could acquire positive 
prescriptive title to land by possession nec vi, nec clam, nec precario for a period 
of a third of a century, i.e. 331/3 years, and was under no duty as pointed out by 
WORLEY, C.J., in Adams and Christmas v. Raghubir to perfect his title by obtain-
ing a declaration under the provisions of s. 4 (1) of Cap. 7 (Major Edn.) after Janu-
ary 1, 1917, or before that under any other Ordinance. As WORLEY, C.J., puts it 
(1951 L.R.B.G. at p. 94): 

“Next it has been suggested that, even if a person had acquired ownership 
by prescription under the Roman-Dutch law before January 1, 1917, the Civil 
Law Ordinance imposed upon him a duty to perfect his title by obtaining a 
declaration under the provisions of s. 4 (1) of that Ordinance, and that the 
plaintiff ought not to have stood by and allowed the defendant to think that the 
lands in dispute were his and is guilty of laches. During the Roman-Dutch pe-
riod 
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no judicial act was required to transfer the ownership in land acquired by ‘ac-
quisitive possession’ and a simple affidavit was sufficient to evidence such 
acquisition if the owner desired to transport, but it is well settled that since the 
passing of the Civil Law Ordinance, positive title to land acquired by long 
possession can only be obtained and evidenced by a declaration under s. 3 (1). 
But this is not to say that ownership acquired before January 1, 1917, cannot 
be defended without a declaration of title, for that would nullify the saving of 
existing rights in s. 2. I can see no provision in the Ordinance which imposes 
the suggested duty and I do not accept the view that an owner who has not ob-
tained a declaration is thereby debarred from defending his possession against 
a trespasser”. 

I must now examine and analyse the whole of the evidence in the case and see 
whether the plaintiffs have discharged the burden of proof placed upon them in 
showing that they were in adverse possession of the disputed area of the land nec 
vi, nec clam, nec precario for a period of 30 years and upwards, in which case they 
would be entitled to a declaration of title under s. 4 (a) of Cap. 184, provided that 
the land could be properly described, and provided all the parties interested are 
before the court; or whether they were in possession nec vi, nec clam, nec precario 
for a period of 33⅓ years prior to January 1, 1917, in which case as was laid down 
in Lanferman v. Bobb-Semple, 1952 L.R.B.G. 47, cited by BOLAND, J., in Linde v. 
Demerara Company Limited, 1954 L.R.B.G. 25, there would be no necessity for a 
declaration as they would have already acquired by prescription a good legal title 
by Roman-Dutch law: or finally whether they were in possession nec vi, nec clam, 
nec precario for a period of 12 years which would confer upon them negative 
rights and upon which they could properly found and maintain an action for tres-
pass against the rightful owner of the land. 

WORLEY, C.J., states the kind of possession that was necessary to vest the per-
son in possession with the ownership of the property in question in Adams and 
Christmas v. Raghubir, 1951 L.R.B.G. at p. 93: 

“The effect of ‘acquisitive prescription’ under Roman-Dutch Law was to 
vest the ownership of the property in question in the possessor, so that he 
could vindicate it, if he subsequently lost possession, from the original owner 
as well as from third parties (LEE’S INTRODUCTION TO ROMAN-DUTCH LAW 
(3rd Edn.), pp. 152-3; Abdool Rohoman Khan v. Boodhan Maraj, 1930 
L.R.B.G. at p. 15). All that was required was that the possession or quasi-
possession of the person claiming by prescription should be ‘peaceable, open 
and as of right’ and uninterrupted (LEE, op. cit., p. 151). For immovables the 
period was a third of a century and in calculating this period, the possession of 
the predecessor in title, if adverse to the original owner, may be reckoned 
without any distinction of good or bad faith in either party”. 

In the DICTIONARY OF ENGLISH LAW by EARL JOWTTT, at p. 70, adverse pos-
session is defined as an occupation of realty inconsistent with the right of the true 
owner: 

“Where a person possesses property in a manner in which he is not enti-
tled to possess it, and without anything to show that he 
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possesses it otherwise than as owner (that is, with the intention of excluding 
all persons from it, including the rightful owner), he is in adverse possession 
of it. Thus if A is in possession of a field of B’s, he is in adverse possession of 
it unless there is something to show that his possession is consistent with a 
recognition of B’s title (Ward v. Carttar (1865), L.R. 1 Eq. 29)”. 

In other words, there must be a dispossession, and HALSBURY’S LAWS (2nd 
Edn.), Vol. 20, paragraph 899, states: 

“Dispossession is where a person comes in and puts another out of pos-
session; discontinuance of possession is where the person in possession goes 
out and another person takes possession. The true test whether a rightful 
owner has been dispossessed or not is whether ejectment will lie at his suit 
against some other person. The rightful owner is not dispossessed, so long as 
he had all the enjoyment of the property that is possible; and where land is not 
capable of use and enjoyment, there can be no dispossession by mere absence 
of use and enjoyment. To constitute dispossession acts must have been done 
inconsistent with the enjoyment of the soil by the person entitled for the pur-
poses for which he had a right to use it”. 

In other words, before time can begin to run against the rightful owner, there 
must be a clear case of dispossession of the true owner by the party claiming to be 
in possession. As HALSBURY puts it ((2nd Edn.) Vol. 20 at p. 689): 

“Mere going out of possession is not enough: in order that the statute may 
operate there must be not only going out of possession on the part of the 
owner, but also actual exclusive possession for the statutory period by some-
one else to be protected”. 

EARL JOWITT in his DICTIONARY OF ENGLISH LAW puts it this way: 

“Adverse possession not only entitled the adverse possessor, like every 
other possessor, to be protected in his possession against all who cannot show 
a better title, but also, if the adverse possessor remains in possession for a cer-
tain period of time, produces the effect either of barring the right of the true 
owner, and thus converting the possessor into the owner, or of depriving the 
true owner of his right of action to recover his property; and this although the 
true owner is ignorant of the adverse possessor being in occupation (Rains v. 
Buxton, [1880] 14 Ch. D. 537). The period of limitation is twelve years, or 
thirty years in the case of Crown land, or land owned by a spiritual or elee-
mosynary corporation sole (Limitation Act, 1939, s. 4). No right of action ac-
crues unless the land is in adverse possession”. 

It follows that in 1964 the period of limitation in British Guiana will be ex-
actly the same as it is in England in the case of crown land or land other than 
crown land. 

Counsel for the plaintiffs has quite rightly pointed out that under s. 3 (c), (d) 
of the Civil Law of British Guiana Ordinance, Cap. 2, the English common law of 
real property does not apply to immovable property in 
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this Colony and that all questions relating to immovable property should be deter-
mined as far as possible according to the principles of the common law of England 
applicable to personal property, and submits that the law of adverse possession 
with regard to personality in England should be applicable to immovable property 
in this Colony, and as an illustration of these principles he cited the case of Sutton 
v. Buck (1810), 2 Taunt. 302, where SIR HENRY DUKE, P., laid down the principles 
that should be applied in deciding whether a party was in adverse possession of 
personal property. In his judgment he said ((1810), 2 Taunt. at p. 302): 

“What are the kinds of physical control and use of which the things in 
question were practically capable? Could physical control be applied to the 
res as a whole? Was there a complete taking? Had the plaintiffs occupation 
sufficient for practical purposes to exclude strangers from interfering with the 
property? Was there the animus possidendi?” 

He went on to say: 

“There was animus possidendi in the plaintiffs; there was the use and oc-
cupation of which the subject-matter was capable. There was power to ex-
clude strangers from interfering if the plaintiffs did not use unlawful force. 
The plaintiffs did with the wreck what a purchaser would prudently have 
done. Unwieldy as the wreck was, they were dealing with it as a whole”. 

In making this submission, counsel for the plaintiffs overlooked the fact that 
whether it be realty or personalty the Limitation Acts still apply, and that in Eng-
land the law of adverse possession with regard to realty or personalty is the same. 
As LUCKHOO, J., pointed out in Wason’s Petition, 1956 L.R.B.G. 195, the question 
whether possession is adverse depends on what was the character of the defen-
dant’s possession as a matter of right. In language similar to SIR HENRY DUKE’S he 
states (1956 L.R.B.G. at p. 199): 

“In determining sufficiency of a possession it must be considered with 
reference to the peculiar circumstances. The suitable and natural mode of us-
ing the property which might reasonably be expected to follow must be taken 
into account. Kirby v. Cowderoy, [1912] A.C. 599”. 

The evidence on which the plaintiffs rely to show adverse possession in the 
disputed area of land is: (1) Cultivation. (2) The cutting of timber, wood and grass. 
(3) Fishing in ponds. (4) The growing of rice. (5) The presence of the dam half-
way down what they claimed to be the northern boundary of lot 33. 

(1) John Victor stated that from the age of 10 years—and he is now 60 
years—his mother, Elizabeth Victor, and her lawful husband, Louis Victor, culti-
vated lot 33 to its whole depth, and had about 200 fruit trees. The trees were spice 
and coconut trees. Cocoa trees and orange trees were destroyed when the bulldoz-
ers came in to clear the land. He maintained that he had always planted orange, 
cocoa and spice trees to earn his living The area of the land affected was about 25 
acres and was 
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under cultivation. He admitted that the canal that was dug for the first 200 roods 
from the public road ran north alongside this cultivation and therefore this part of 
his cultivation, which included plantains, cassavas and yams, was not destroyed. 

Sydney Arthur stated that on the western extremity of the northern boundary 
of lot 33, he saw cocoa and orange trees since the year 1920. He stated that from 
the public road going a distance of 200 roods there was cultivation. The cultivation 
stopped about 200 roods from the western extremity. Then he went on to say that 
from the area occupied by the 200 roods there was timber and mokroo grass. It is 
obvious that this witness made a mistake and was speaking of the eastern extrem-
ity, as the 200 roods which was clearly under cultivation was situate towards the 
eastern extremity from the public road going back towards west and he has stated 
under cross-examination that on lot 33 west of the public road there is at present 
cultivation for 200 roods, and it consists of arrowroot, cocoa, oranges, lemons and 
tangerines. He did, however, say that there were spice trees and cocoa trees on the 
dam and in the trench south of the dam, and there were fruit trees further west of 
the cultivated area 200 roods west from the public road. 

The witness Samuel Scott said that he took part in the 1950 survey and he 
worked along the dam going from east to west, and when they had walked a dis-
tance of 60 roods they turned into the cultivation and started to cut orange trees 
when they were stopped by John Victor. While he does mention that there were 
cocoa trees and spice trees on the dam, he makes no mention of any cultivation 
west of the 200 roods from the public road under cultivation. The several wit-
nesses who gave evidence for the defence made it clear that when they entered and 
bulldozed the disputed area of land, there was no sign of any cultivation apart from 
the 200 roods under cultivation with provisions immediately west of the public 
road. 

On this issue the weight of evidence is decidedly in favour of the defence, and 
I must come to the conclusion as I do that on the dates of the alleged trespass in 
1959, and in 1958 when Mohamed commenced his survey, and in 1943 when Mr. 
Wilson used to go on the dam, there was no cultivation on the disputed area west 
of the established cultivated area of 200 roods. What was the position before 
1943? 

John Victor states that when he worked the whole depth of the estate from 
time to time, he worked in the backlands for a year or two years, and then left it for 
eight years for the bush to get high in order to allow the land to become fertile 
again. 

Sydney Arthur supports him in this and states that part-time farming in spots 
used to be done beyond the established area under cultivation from time to time. It 
follows, therefore, that the plaintiffs are not definite as to any specific area of the 
backlands being cultivated by them, and certainly not for a period of 12 years and 
upwards. This in itself, therefore, could not be evidence of adverse possession. 

(2) The evidence by the plaintiff is that from time to time he and his predeces-
sors in title would cut timber, wood and grass, and bring them out. The grass 
would be used for making baskets which they would sell, 
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and in his affidavit the plaintiff John Victor swears that the timber would also be 
sold. There is no evidence as to the exact period of time that these things were cut 
from the land and removed, but it could be inferred that the plaintiffs were saying 
that it was done since he was a boy 10 years old. I am of the view that the cutting 
of timber and grass from time to time over a long period of years, and using lands 
for access cannot amount to a discontinuance of possession by the owners, and to 
such a dispossession of the land, and a taking of adverse possession in order for 
time to start running against the true owner. In LIGHTWOOD’S POSSESSION OF 
LAND (1894), p. 40, it is stated: 

“Where a man having possession of the south end of a lot, but without ti-
tle, cut timber on the north end of the lot, the whole of which he contended 
was in his constructive possession, it was held in an American case (Aiken v. 
Buck quoted in Big. L.C. on Torts, 358) that he was liable to the owner in 
trespass”. 

In the two Canadian cases cited by counsel for the defendant, McIn-tyre v. 
Thompson (1901), 21 C.L.T. 109 and McInnes v. Stewart (1911), 45 N.S.R. 435, it 
was decided where the acts relied on in support of a claim to title by possession 
were that the claimant had sold the timber of the land in question, cleared it and 
sowed and harvested a crop of wheat; had then for some years taken hay from it 
and used it as pasture land, the land not being wholly enclosed, that there had not 
been such possession as was necessary to bar the right of the true owner, and also 
where the land claimed is woodland, occasional acts of cutting and cultivation by 
one of the parties would not suffice to give a statutory title to no more than a mere 
possessio pedis. 

In Madhoo v. Ramdass, 1954 L.R.B.G 191, STOBY, J., held that cutting wood 
from time to time on land which the petitioner claimed to be in adverse possession 
along with other matters mentioned, viz., that the children of the true owners, in 
the belief that they owned the land, were depasturing their cattle, did not amount to 
an unequivocal act demonstrating that he was asserting a right to that area. Not one 
of these acts, therefore, in itself amounts to an unequivocal act showing that the 
plaintiffs were asserting a right to that area thus dispossessing the true owner 
thereof. 

As I see it, the acts were not inconsistent with the enjoyment of the land by the 
person entitled. 

(3) There is no evidence at all by the plaintiffs whether these ponds were dug 
by them or whether they were formed by the natural declivity in the land. This 
could hardly be described as an act of dispossession and could not amount to a 
claim of adverse possession. 

(4) The evidence of the plaintiff John Victor is that rice was grown on the 
western boundary of lot 33 from the year 1920 and they stopped this in 1925. Syd-
ney Arthur, on the other hand, stated that rice was grown in the savannah land on 
the western extremity and less than 200 roods from the western boundary. He last 
saw rice there in 1950. This latter evidence of his is sufficient to throw doubt on 
Victor’s evidence as to whether rice was ever grown at all. Nevertheless, even if 
the evidence of Victor is accepted on this point, it would only show occupation for 
a 
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period of five years and would certainly not show possession of any part of the 
disputed area for a period of 12 years and upwards. 

(5) I have already found from the evidence of Edghill, the Government Sur-
veyor, that there is no certainty that this dam is a sideline dam. Counsel for the 
plaintiffs relies strongly on the evidence in this case that a sideline dam is a dam 
which usually divides two estates, and which is formed by the neighbouring or 
adjoining owners of land digging trenches and throwing up dirt from each side to 
form a dam. In this case it is usual to find that the boundary between the two es-
tates is a notional line running along the centre of the dam. Counsel for the plain-
tiffs also relies on the dictum of CAMACHO, C.J., in Lall Bahadur Singh v. D. 
McPherson, 1939 L.R.B.G. at p. 87, where he states that when the dam is complete 
it is owned in moieties by the adjoining landowners who constructed it. This dam 
is not shown in Fraser’s plan of 1854, but is shown in Fowler’s plan of 1891. 
Some time between those years this dam must have been constructed. In 1836 
when the 100 roods of Reynestein was conveyed to the proprietors of Maria’s 
Lodge, lot 33 became part of Plantation Maria’s Lodge cum annexis. It could then 
be reasonably argued that it was a dam dividing the two estates of Reynestein and 
Maria’s Lodge. 

There is no evidence, however, as to how this dam was constructed, who built 
it and for what reason it was built, and in my opinion it would be wrong and un-
safe for me to find that it was in fact a sideline dam. It may very well be that the 
plaintiffs always regarded this dam as the northern boundary of lot 33, and the 
evidence shows that the servant or agent of the defendant company, William Wil-
son, never cut wood to the south of that dam, and that Cockfield, one of the prede-
cessors in occupation or title, or both, of the defendant company, never worked to 
the south of the dam, but there is no convincing evidence that it was a sideline dam 
dividing the two estates, and that the plaintiffs and defendant company or their 
predecessors in title agreed that the dam should form the northern boundary of lot 
33. 

The presence of the dam therefore, unlike a fence, is no evidence that the 
plaintiffs reduced the land south of it into their possession, and as a result dispos-
sessed the true owner of the land south of the dam, and that they erected the dam 
in order to exclude not only third parties but also the true owner. 

Counsel for the plaintiffs has invited me to find that the cumulative effect of 
all these acts and circumstances was sufficient to place the plaintiffs in adverse 
possession of the disputed area. As far as I am aware, there is no authority for this 
proposition, and it is difficult to see how if a single act or circumstance does not 
amount to adverse possession, an accumulation of them will do so. 

Counsel for the defendants has cited the well known passage of WOOD, V.-C, 
in Thomas v. Thomas (1855), 2 K. & J. 79, that possession is never considered 
adverse if it can be referred to a lawful title, and has pointed out that the posses-
sion of the plaintiffs, if any, as far as the disputed area is concerned, was referable 
to an unlawful title, and as such the plaintiffs could have no constructive posses-
sion beyond the limits of their actual occupation. In Brijlall and Anor. v. C. Jay 
Jay and Ors., 1948 L.R.B.G. at p. 27, this significant passage appears: 
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“If her occupation were referable to a valid title the occupation of a part 
might be constructive occupation of the whole, but as she and her predeces-
sors were there in my view as trespassers, they could not acquire prescriptive 
title to any part of the ‘fan’ not exclusively occupied by them”. 

It could not, therefore, be said that the plaintiffs were in constructive possession of 
the disputed area when they were in physical occupation and possession of the 200 
roods of established cultivation west of the public road. 

Counsel for the defendants has referred the court to Littledale v. Liverpool 
College, [1900] 1 Ch. 19, where the principle was laid down that in every case the 
possession which will cause time to run against the owner involves an animus pos-
sidendi, that is, an occupation with an intention of excluding the owner as well as 
other persons; and such a possession must be shown unequivocally by the peti-
tioner. The headnote in Lall Bahadur Singh v. D. McPherson, 1939 L.R.B.G. at p. 
81, is based on a passage in CHITTY’S STATUTES and states that the effect of the 
provisions of s. 4 (2) of Cap. 7 (Major Edn.), which was re-enacted in s. 14 of Cap. 
184 (Major Edn.) now s. 5 of Cap. 184 (Kingdon Edn.), was to put an end to all 
questions and discussions whether the possession of the land be adverse or not, 
and if one party has been in the actual possession for 12 years whether adversely 
or not, the claimant whose original right of entry accrued above 12 years before 
the ejectment is barred by this provision of the law. 

This passage has, however, been explained by STOBY, J., in Cadogan v. 
Cadogan (1955 L.R.B.G. at p. 7): 

“The courts of this Colony it seems, despite the existence of the Limita-
tion Ordinance, gave to the term ‘adverse possession’ the same meaning that 
the English courts had given to those words, prior to the enactment of the Real 
Property Limitation Act, 1833. After that Act was passed the term ‘adverse 
possession’ lost much of its meaning. The learned editors of CARSON’S REAL 
PROPERTY STATUTES (2nd Edn.), p. 130, cite LORD ST. LEONARDS as saying: 
‘Adverse possession is no longer necessary in the sense in which it was for-
merly used. Mere possession may be and is sufficient under many circum-
stances to give a title adversely: although perhaps now no better expression 
than adverse possession can be used, yet it is not adverse in the sense in which 
that phrase was used before this Act was passed’. After 1917 our courts still 
leaned towards a stricter interpretation of adverse possession than was the 
case in England, probably because those sections of the 1833 Act relating to 
tenants at will for instance were not introduced into this Colony until 1952 by 
the Title to Land (Prescription and Limitation) Ordinance”. 

And in the case of Incorporated Trustees of the Church in the Diocese of Guiana 
v. McLean it was held by LANGLEY, J., as is stated in the headnote to that case 
(1939 L.R.B.G, at p. 183): 

“The right to acquire by prescription is founded on the negligence of the 
owner in not protecting his interests against strangers in possession, but this 
foundation fails where the adverse possession is not patent to the owner and 
others. A person claiming prescriptive title 
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must prove actual, undisturbed occupation of a definite area adversely to the true 
owner, so open that the owner would know of it”. 

I find that the plaintiffs have not shown by an unequivocal act or acts that they 
were asserting a right to the disputed area for the statutory period and have failed 
to prove open, actual, undisturbed occupation of a definite area adverse to the true 
owner. The plea of possessio longi temporis must therefore fail. The admitted tres-
pass by Mohamed and party in 1958 in the established cultivation—200 roods 
west of the public road—is highly technical and no damages are awarded. 

The action is therefore dismissed and judgment is entered for the defendants 
with costs to be taxed fit for counsel. 

With respect to the application by the plaintiffs for registration of title of the 
said lot 33, Maria’s Lodge, the Registrar, on the instructions of the court, has pre-
pared a table of devolution which now forms part of the record of the proceedings. 
It appears from this table of devolution that the plaintiffs are the persons entitled to 
the property as the lawful descendants of John Cornette Graham (deceased), Rich-
ard Layne having renounced absolutely any right, title or claim whatsoever to his 
share of the property, through his wife Antoinette Layne, born Graham. 

The court, having found that the triangular portion of land as appears shaded 
red on the sketch of R. A. Wilkins (Exhibit “O”) and the sketch marked RAW2 
forms no part of lot 33, Plantation Maria’s Lodge, it follows that the opposition 
entered by the defendant company to the application for registration of title in re-
spect of the said lot 33, Plantation Maria’s Lodge, is therefore held by the court to 
be bad, illegal, and not well-founded. The application for registration of title is 
therefore granted, and the Registrar is hereby authorised and ordered to pass to the 
plaintiffs —John Victor, Zacharia Layne and Gideon Layne—transport of: 

“Lot No. 33 (thirty-three) part of Plantation Maria’s Lodge, situate on the 
West Bank of the River Demerary the said lot number 33 (thirty-three) having 
a facade of 288 (two hundred and eighty-eight) feet by the whole depth of the 
estate immediately north of it known as Reynestein as laid down and defined 
on a diagram thereof by the sworn land surveyor, D. Fraser, dated 17th May, 
1856, and deposited in the office of the Registrar of the counties of Demerary 
and Essequibo on the 25th June, 1856, subject to the keeping up of the public 
road and the drainage to the extent of the facade of the said lot No. 33 (thirty-
three). 

The northern boundary of the said lot No. 33 to be a straight line connect-
ing the western extremity of the said lot at a point 100 roods and 55 feet north 
of the northern boundary of Maria’s Lodge as laid down and defined on the 
said diagram by the sworn land surveyor, D. Fraser, to the point on the eastern 
extremity 100 roods and 35 feet north of the said northern boundary of 
Maria’s Lodge”. 
In respect of the application I make no orders as to the costs. 

Action dismissed. 
Application for registration of title granted. 

Solicitors: Clarke & Martin (for the plaintiffs); Cameron & Shepherd (for the de-
fendants) 
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SINGH v. POUDEROYEN VILLAGE COUNCIL 

[Supreme Court (Gordon, J.) November 24, 25, December 8, 13, 1960]. 

Local Government—Appraisement—Statutory notice requiring proprietors to submit 
information on printed form—Forms only obtainable from village office on one morning 
and during working hours—Many villagers worked away from village—Notice and ap-
praisement bad—Local Government Ordinance, Cap. 150, ss. 96, 97, 98, 101. 

As part of the procedure for making an appraisement a local authority is required by s. 
97(1) of the Local Government Ordinance, Cap. 150, to “cause notices . . . to be posted up . 
. . calling upon the proprietor of every lot and every building, as the case may be, which it is 
proposed to appraise, to deliver to the appraisers . . . at a place and on a day . . . a form duly 
filled up containing the particulars, which are from time to time approved by the (Local 
Government) Board, relating to the lots and buildings, the lots or the buildings, as the case 
may be.” 

The secretary to the defendant village council posted up a notice at 7.30 a.m. on Mon-
day the 4th January, 1960, requiring the proprietors to “call at the village office on Monday 
the 4th January, 1960, between . . . 8 a.m. and 11 a.m. so as to receive schedules which after 
filling should be handed to the appraisers at the . . . village office on Monday 19th January, 
1960, between 8 a.m. and 11 a.m.” A number of the villagers habitually left their homes 
early, 6.20—7 a.m., each day to work at a nearby factory and in Georgetown and did not 
return until the end of the day. 

In an action by the plaintiff ratepayers for a declaration that the appraisement was null 
and void and for an injunction restraining the defendant village council from collecting 
taxes— 

Held: although the notice did contain the material which s. 97(1) of the Local Gov-
ernment Ordinance, Cap. 150, called for, the restriction as to the hours during which villag-
ers could call for their schedules was not only unreasonable but indicated, a complete disre-
gard for the habits of a large number of villagers and in fact nullified the intention of the 
notice. In these special circumstances the notice was bad. 

Westminster Corp. v. London & Northwestern Ry. Co. (1905), 69 J.P. 425, applied. 
Judgment for the plaintiffs. 

[Editorial Note: An appeal to the Federal Supreme Court was allowed. See 
(1961), 3 W.I.R. 178.] 

G. M. Farnum (Dr. F. W. H. Ramsahoye with him) for the plaintiffs.  
J. H. S. Elliott, Q.C., for the defendants. 

GORDON, J.: In these actions which by an order made by the court on the 3rd 
October, 1960, have been consolidated, the plaintiffs who are all ratepayers of the 
Pouderoyen Village District claim:— 

(a) a declaration that the appraisements made by the local authority of the 
Pouderoyen Village District in respect of the year 1960 are all null and 
void and that it is not competent for the said local authority to recover 
such taxes from the ratepayers within the jurisdiction of the said local 
authority; 

(b) an injunction restraining the local authority, their servants and or 
agents, from recovering such taxes by legal process or otherwise. 

In support of their claim the plaintiffs alleged that the provisions of ss. 96, 97 
and 98 of the Local Government Ordinance, Cap. 150 (hereinafter referred to in 
this judgment as “the Ordinance”) were not complied with by the defendants when 
making the purported appraisements. 

By way of defence the defendants, who are the authority under the Local 
Government Ordinance authorised to collect taxes, contend that the provisions of 
the Ordinance were complied with. 



 407
SINGH v. POUDEROYEN VILLAGE 

A great deal of evidence was heard on both sides. The court does not propose 
to deal with the evidence in detail, beyond commenting on the startling number of 
villagers who have willingly come forward to give evidence which was obviously 
untrue. 

On the evidence the court has found the following facts:— 

1. In keeping with a decision regularly taken at a meeting of the defendant 
Council to levy rates on houses in the village in order to meet current expenditure 
two persons, James Morgan and Simon Anderson, were appointed appraisers, and 
their names posted up in accordance with subs, 3 of s. 96 of the Ordinance. 

2. The intention of the Council to levy rates on houses was communicated 
to the villagers at two public meetings which took place in a local hall, and which 
were attended by a considerable number of villagers. The reaction of the villagers 
to this tax on houses, which was being imposed for the first time, was clearly un-
favourable and the idea not at all welcome. 

3. The Council acting through their secretary-overseer posted notices signed 
by the chairman which purported to comply with s. 97 of the Ordinance. (This 
notice will be the subject of comment at a later stage of this judgment.) 

4. Notice of the day on which the appraisement would commence was given 
by the appraisers and duly posted in the village in keeping with s. 98 of the Ordi-
nance. 

5. The appraisers completed their appraisement and passed it in to the over-
seer of the defendant Council, who complied with subsections 1 and 2 of s. 100 of 
the Ordinance. The notice of the completion of the appraisement was published in 
the Gazette in accordance with subs. 3 of s. 100, but this publication on the 2nd of 
July, 1960, was somewhat belated. 

Frank Alan Sertima, the secretary-overseer of the defendant Council, said in 
his evidence that he posted up the notice in connection with the schedules, in ac-
cordance with s. 97 (1) of the Ordinance at 7.30 a.m. on the 4th January, 1960. The 
notice which is Ex. G.2 in these proceedings reads as follows:— 

“NOTICE 

In pursuance of s. 97 (1) of the Local Government Ordinance, Cap. 150, I 
hereby call on every owner of a house or houses in the Pouderoyen Village 
District to call at the Village Office on Monday the 4th January, 1960, be-
tween the hours of 8 a.m. and 11.00 so as to receive schedules which after fill-
ing should be handed to the appraisers at the said Pouderoyen Village Office 
on Monday 18th January, 1960, between 8 a.m. and 11.00 a.m. 

W. G. G. V. G. Mc Garrell 
Chairman 

Pouderoyen Village District.” 
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This notice which is undated can only be interpreted to mean what it says, 
namely, that owners were called on to call at the Village Office on Monday 4th 
January, 1960, between the hours of 8. a.m. and 11 a.m. to receive schedules 
which after completion should be handed in to the appraisers on the 18th January, 
1960, between 8 a.m. and 11 a.m. 

It was argued for the defendants that regardless of an unintentional mistake in 
the notice as to when villagers could obtain their schedules, nevertheless the notice 
included all the material matter which s. 97 (1) of the Ordinance called for, and 
invited the court to find the notice in order. 

When it is considered that quite a number of the villagers leave their homes 
early, 6.30—7 a.m. each day, to work at a nearby factory and in Georgetown, and 
that they do not return to their homes until the end of the day, it is obvious that 
those persons would not have had an opportunity to obtain their schedules within 
the hours mentioned in the notice. 

By virtue of subs. 3 of s. 101 of the Ordinance no one who has failed to sub-
mit a schedule can appeal to the magistrate against his appraisement. In the cir-
cumstances it follows that those persons who did not have an opportunity to obtain 
their schedules were automatically deprived of their right to appeal even if they 
desired to exercise that right. 

In the case of Westminister Corp. v. London & North Western Railway Co. 
(1905), 69 J.P. 425, Mc NAUGHTON, L.J., at p. 425 stated: 

“It is well settled that a public body invested with statutory powers, such 
as those conferred upon the corporation must take care not to exceed or abuse 
its powers. It must keep within the limits of the authority committed to it. It 
must act in good faith, and it must act reasonably.” 

In this case the court while satisfied that the notice did contain the material 
which s. 97 (1) of the Ordinance called for, the restriction as to the hours during 
which villagers could call for their schedules was not only unreasonable but indi-
cated a complete disregard for the habits of a large number of the villagers, and in 
fact nullified the intention of the notice. In these special circumstances the court 
finds this notice to be bad. 

In passing the court cannot comment too strongly on the absence of dates on 
all the notices which were published by the Council and the absence of a proper 
notice board at the Village Office. 

In this case the court must for the reasons set out above, find that the defen-
dant Council failed in their statutory duty to pass on the information required by s. 
97 of the Ordinance in a reasonable manner and accordingly grants the declaration 
and the injunction prayed for by the plaintiffs. 

The defendants shall pay the taxed costs of this action which are certified fit 
for two counsel. 

Judgment for the plaintiffs. 

Solicitors: Sase Narain (for the plaintiffs). H. B. Fraser (for the defendants). 
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[In the Full Court, on appeal from the magistrate’s court for the Corentyne Judicial 
District (Luckhoo, C.J., and Jailal, J. (ag.)) November 25, December 30, 1960] 

Criminal law—Unlawful possession of spirits—Bush rum found in home in husband’s 
absence—Whether husband in possession. 

Criminal law—Evidence—Analyst’s certificate—Whether proof of signature neces-
sary—The Spirits Ordinance, Cap. 316, s. 89(5)—The Evidence Ordinance, Cap. 25, s. 
44(1). 

Criminal law—Search warrant—Provision under which issued not stated—Whether 
warrant valid—The Spirits Ordinance, Cap. 319, s. 89(3) and (5)—The Summary Juris-
diction (Procedure) Ordinance, Cap. 15, s. 9. 

R resided with her husband B in their house at No. 62 Village, Corentyne, Berbice. B 
was seen to take a half bag containing bottles of bush rum into the house. In B’s absence the 
house was searched by virtue of a search warrant and two large bottles of bush rum were 
found in the kitchen in a barrel of water next to which R was standing. R denied knowledge 
of the contents of the bottles. B and R were thereupon charged jointly with the unlawful 
possession of spirits, to wit, bush rum, contrary to s. 89(1) of the Spirits Ordinance, Cap. 
319. The magistrate dismissed both complaints holding— 

(a) that there was no proof that the signature appearing upon the Government Ana-
lyst’s certificate was that of the Government Analyst; 

(b) that the search warrant was inadmissible as it should have been obtained under 
the provisions of s. 89(3) of the Spirits Ordinance, Cap. 319, and not under the 
provisions of s. 15 of the Summary Jurisdiction (Procedure) Ordinance, Cap. 15; 

(c) that there was no sufficient proof that R was in physical control or mental pos-
session of the bottles. 

Held:  (i) by virtue of the provisions of s. 89(5) of the Spirits Ordinance, Cap. 319, and 
s. 44(1) of the Evidence Ordinance, Cap. 25, it was not necessary for proof of the signature 
of the Analyst to be given; 

(ii) section 9 of the Summary Jurisdiction (Procedure) Ordinance, Cap. 15, 
regulates the issue of search warrants and proceedings thereunder in respect of all summary 
conviction offences, and the offence charged in this case was a summary conviction of-
fence. It was clear from the wording of the information leading to the issue of the search 
warrant and from the search warrant itself, that the latter was applied for and was issued in 
pursuance of s. 89(5) of the Spirits Ordinance, Cap. 319, even though no provision of the 
law was specified in the information of the warrant; 

(iii) evidence obtained as a result of an illegal search is in any case admissible. 
Kuruma, son of Kaniu v. R., [1955] A.C. 197, applied.; 

(iv) both B and R were in possession of the bottles. Finey and Rajcoomar v. 
Phoenix, 1951 L.R.B.G. 167, considered. 

Appeals allowed 

K. M. George, Crown Counsel, for the appellants.  
M. Poonai for the respondents. 

Reasons for Decision : The respondents were charged jointly with the unlaw-
ful possession of spirits, to wit, bush rum, contrary to s. 89(1) of the Spirits Ordi-
nance, Cap. 319. After evidence had been led by the prosecution the respondents 
closed their cases without leading any evidence and relied on certain legal submis-
sions made on their behalf by counsel. The magistrate dismissed the charge against 
both respondents. 
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The respondents are husband and wife and reside together in a house at No. 62 
Village, Corentyne, Berbice. Evidence was led by the prosecution to the effect that 
on Saturday, 12th March, 1960, the respondent Bissessar and four other men 
joined a car driven by one Mohamed Jahoor, and placed in the trunk of the car two 
half bags with bottles. In the course of the journey the men, including Bissessar, 
were drinking from one of the bottles, taken from one of the half bags placed in the 
trunk of the car, and offered Jahoor a drink from the bottle saying that it was bush 
rum. On reaching No. 62 Village Bissessar left the car with one of the half bags of 
bottles which he carried into his house. A search warrant was obtained by the po-
lice on the same day, authorising and requiring Detective Constable 4786 Gerald 
Fowler to enter between the hours of 9 p.m. and 5 a.m. into Bissessar’s premises at 
No. 62 Village, Corentyne, to search for a quantity of spirits known as bush rum, 
cups, glasses and other containers which would afford evidence as to the com-
mission of an offence contrary to law. Inspector of Police Saunders, P.C. Fowler 
and P.C. Bacchus went to Bissessar’s premises later that night and on the respon-
dent Ramdai opening the door, Inspector Saunders told her that they were police-
men in plain clothes and that they had a warrant to search the premises. Ramdai 
closed the door and said that her husband was not at home and that she could not 
allow anyone to enter. P.C. Fowler went to the back of the house while P.C. Bac-
chus went to the front step. The policemen then heard footsteps in the house go to-
wards the bedroom and there was the sound of bottle knocking together. The foot-
steps were then heard to go towards the kitchen. Ramdai was then seen to open the 
kitchen window. An alarm was raised and P.C. Bacchus forced open the front 
door, entered the house and went into the kitchen. There Ramdai was seen stand-
ing by a barrel containing water. The warrant was read to Ramdai and the house 
was searched. In the barrel of water were found two large bottles containing liquid. 
Ramdai was asked to smell the contents of the bottles. She did so and said that she 
did not know what they contained. The bottles were sealed with a police seal and 
taken to the Government Analyst for examination and report. The Analyst’s cer-
tificate disclosed that the contents of the bottles were bush rum. 

At the time of the execution of the search warrant the male respondent, Bis-
sessar, was not at home and the female respondent Ramdai was the only inmate of 
the house present. There was no evidence or suggestion that anyone else resided in 
the house. No evidence was led on behalf of the respondents. 

The learned magistrate held that there was no sufficient proof in respect of the 
female respondent, Ramdai, of any physical control or mental possession. He also 
held that the search warrant was inadmissible as it should have been obtained un-
der the provisions of s. 89 (3) of the Spirits Ordinance, Cap. 319, and not under the 
provisions of s. 15 of the Summary Jurisdiction (Procedure) Ordinance, Cap. 15. 

Finally the learned magistrate held that the prosecution had failed to prove 
that the signature appearing upon the Government Analyst’s certificate was that of 
the Government Analyst. He therefore dismissed the charge against both the re-
spondents. 
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It will be convenient to deal first with this last finding of the magistrate. Sec-
tion 89(5) of the Spirits Ordinance provides as follows:— 

“Everyone possessing any quantity of the substance known as bush rum (or 
any substance containing bush rum) shall be deemed to be a person unlawfully 
possessing spirits under this section, and a report under the hand of the Gov-
ernment Analyst certifying that the substance in his opinion is bush rum, or 
contains bush rum, shall be prima facie evidence of that fact, and thereupon 
the onus of proving that the substance is not bush rum shall lie on the defen-
dant.” 

It was submitted by counsel for the appellant that it is not necessary for the 
prosecution to prove that the signature appearing on the Analyst’s certificate was 
written by the Analyst in the absence of any evidence to the contrary. Counsel for 
the respondents sought to draw a distinction between the provisions of s. 89(5) of 
the Spirits Ordinance, Cap. 319, and those of s. 43(1) of the Evidence Ordinance 
(which relates to the magistrates’ courts proceedings, coroners’ courts and pre-
liminary enquires into indictable offences) whereby any document purporting to 
be a report under the hand of the Government Analyst upon any matter or thing 
duly submitted to him for examination or analysis and report shall be receivable in 
such proceedings as prima facie evidence of any matter or thing herein contained 
relating to the examination or analysis. Counsel contended that the omission of the 
word “purporting” from s. 89(5) of the Spirits Ordinance, Cap. 319, means that the 
signature appearing on the certificate must be proved by evidence to be that of the 
Analyst. He also referred to s. 36 of the Interpretation Ordinance, Cap. 5, whereby 
it is provided that where in any Ordinance the fiat of the Attorney-General is re-
quired before any prosecution is commenced any document purporting to bear the 
fiat of the Attorney-General shall be received in evidence in any such proceedings 
without proof being given that the signature to the fiat is that of the Attorney-
General. 

However, counsel appears to have overlooked s. 44(1) of the Evidence Ordi-
nance, Cap. 25, which provides as follows:— 

“44.(1) Certified copy of document. Whenever, by virtue of statute for the 
time being in force, any certificate of any matter or thing whatsoever, or 
any certified copy of any official or public document or proceeding of 
any corporation or joint-stock or other company, or of any by-law or en-
try in any register or other book, or of any other document whatsoever, is 
receivable in proof of any matter or thing in any court or otherwise, it is 
admissible as evidence if it purports to be authenticated in the manner 
prescribed by law, without proof of any stamp, seal, or signature required 
for its authentication or of the official character of the person who ap-
pears to have signed it.” 

Having regard to these provisions we are of the opinion that it was not neces-
sary for proof of the signature of the Analyst to be given. 

In respect of the issue of the search warrant it is to be observed that s. 9 of the 
Summary Jurisdiction (Procedure) Ordinance, Cap. 15, re- 



 412
BACCHUS v. BISSESSAR 

gulates the issue of search warrants and proceedings thereunder in respect of all 
summary conviction offences, and the offence charged in this case is a summary 
conviction offence. The information on oath leading to the issue of the search war-
rant is the usual one used in such cases and the form of search warrant issued is 
that given in form 50 in the second schedule to the Summary Jurisdiction (Proce-
dure) Ordinance, Cap. 15. The wording of the information leading to the issue of 
the search warrant and the search warrant itself is such that it clearly shows that 
the search warrant was applied for and was issued in pursuance of s. 89(5) of the 
Spirits Ordinance, Cap. 319, even though no provision of the law was specified in 
the information or warrant. 

The case of Kuruma, son of Kaniu v. R., [1955] A.C. 197, shows that evidence 
obtained as a result of an illegal search is admissible and even if the respondent’s 
house had been entered without a search warrant the fact of the finding of bottles 
of liquid in the barrel of water would still have been admissible in evidence. 

With respect to the question of possession the case of Finey and Rajcoomar v. 
Phoenix, 1951 L.R.B.G. 167, is instructive. In that case the appellants, husband 
and wife, lived in a house with the husband’s sister and eight children. The police 
executed a search warrant in the absence of the husband and found a quantity of 
bush rum in the kitchen and a number of empty bottles smelling of spirits in the 
bedroom and in a locked room downstairs. The appellants were convicted for be-
ing in the unlawful possession of spirits, contrary to s. 93(1) of the Spirits Ordi-
nance (Major Edition)—s. 89(1) of the Spirits Ordinance, Cap. 319. On appeal it 
was contended that there was no sufficient evidence of possession to satisfy a con-
viction against either appellant in view of the fact that the kitchen in which the 
bush rum was found was accessible to any member of the public and that the hus-
band and wife had been absent from the house during the day. The Full Court 
(BOLAND, C.J., (Acting) and STOBY, J. (Acting)) after dealing with the evidence 
said:— 

“In the instant case the learned magistrate accepted the evidence for the prose-
cution that the wife, the appellant Finey, ran towards the kitchen when she 
saw the police approaching. As against her it was to be noted that it was in the 
kitchen that the bush rum was found. Upon the rum being found she said that 
her husband was in the habit of making bush rum but had ceased to do so. 
Apart from her conduct at the time of the search, the fact that an empty demi-
john and a number of empty bottles smelling of spirits were found in the bed-
room and in a locked room downstairs was significant. Finey claimed joint 
ownership with her husband of those bottles but asserted they were used for 
bottling oil and ginger beer. On these facts the magistrate was entitled to con-
clude, as he did, that the appellant Finey was in possession physically and 
mentally of the bush rum found in the kitchen. It is inconceivable that the wife 
of a householder whose normal domestic duties would entail supervision of 
the kitchen would fail to observe a quake containing six bottles in the kitchen. 
And when her conduct at the time of the search is taken into account together 
with the surrounding circumstances already mentioned, there was in the opin-
ion of the court enough evidence to justify the magistrate’s findings with re-
spect to the appellant Finey. 
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With regard to the husband, the appellant Rajcoomar, it was argued that 
since he was not at home when the search was made the evidence could not 
support the conviction against him. 

It is a fallacy to assume that mere absence from the house when stolen 
property or bush rum are found in one’s premises automatically destroys the 
case for the prosecution. Such absence is indeed an important factor which the 
magistrate when assessing the evidence must take into account.” 
In that case the convictions of both appellants were affirmed. 

In the present case the magistrate did not take the correct approach to the evi-
dence relating to possession of the wife Ramdai and he has not made any finding 
as to whether or not the bottles found in the barrel of water were in the possession 
of the husband. 

The appeals are allowed. The orders of the magistrate are set aside. The mat-
ters are remitted to the magistrate of the Corentyne Judicial District to be re-heard 
and determined. 

Costs of these appeals to the appellant fixed at $25.00 

Appeals allowed.  

Solicitors: P. M. Birch-Smith, Crown Solicitor (for the appellant). 
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[Supreme Court—In Chambers (Luckhoo, C.J.) December 3, 31, 1960] 

Income Tax—Claim for deductions—Brothers and sisters in custody of and main-
tained by respondent—Father incapacitated by alcoholism—Whether father had relin-
quished claim for deduction so as to enable respondent to claim—Income Tax Ordinance, 
Cap. 299, s. 18 (3). 

During the year of income 1957 the respondent taxpayer’s younger brothers and sisters 
under the age of 16 lived with the respondent and his parents and were wholly maintained 
by the respondent because of the incapacity of the respondent’s father through alcoholism to 
support them. Under s. 18(3) of the Income Tax Ordinance, Cap. 299, the respondent was 
entitled to claim relief in respect of his brothers and sisters inter alia only if no other person 
was entitled to claim or, if there should be any other person entitled to claim, that person 
had relinquished his claim. 

Held: the respondent’s father must be taken to have relinquished any claim he had to 
relief in respect of the children for the year of assessment 1958. But each year of assessment 
must be considered separately and it by no means followed that a father might not relin-
quish his claim in respect of one year and retain it in respect of a subsequent year. 

Appeal dismissed. 
G. L. B. Persaud, Solicitor-General (ag.), for the appellant.  
The respondent appeared in person. 

LUCKHOO, C.J. (ag.): This is an appeal against the decision of the Board of 
Review, constituted under s. 56A of the Income Tax Ordinance, Cap. 299, as in-
serted by s. 12 of the Income Tax (Amendment) Ordinance, 1956, (No. 22 of 
1956), which allowed an appeal brought by the respondent against the assessment 
made by the Commissioner of Inland Revenue in respect of the year of assessment 
1958. 
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The Commissioner had rejected the respondent’s claim for an allowance under 
s. 18(3) of the Income Tax Ordinance, Cap. 299, in respect of three children whom 
he alleged had been in his custody and under his control during the year 1957. 
These children are under 16 years of age and are the younger sisters and brothers 
of the respondent. During the year 1957 they lived together with the respondent 
and his parents and were wholly maintained by the respondent because of the in-
capacity of the respondent’s father through alcoholism to earn a means of liveli-
hood for their support. The respondent’s mother was for the same reason wholly 
maintained by the respondent and she also resided in his household and looked 
after the three younger children. No claim for relief has been pursued in respect of 
the mother. 

Section 18(3) of the Income Tax Ordinance, Cap. 299, provides as follows:— 
“ (3) If an individual who is resident in the Colony in the year preceding the 
year of assessment proves that for the year immediately preceding the year of 
assessment he had the custody of and maintained at his own expense any child 
who was under the age of sixteen years at the commencement of that year, or 
who, if over the age of sixteen at the commencement of that year, was receiv-
ing the full-time instruction aforesaid, and that neither he nor any other indi-
vidual is entitled to a deduction in respect of the same child under the forego-
ing provisions of this section or under any of the other provisions of this Ordi-
nance, or, if any other individual is entitled to the deduction, that that other 
individual has relinquished his claim thereto, he shall be entitled in respect of 
the child to the same deduction as if the child were a child of his.” 
This sub-section is modelled on the provisions of s. 21 of the Income Tax Act, 

1920, of the United Kingdom. The existing U.K. provision is s. 212 (2) of the In-
come Tax Act, 1952, and is in similar terms. Relief under these provisions may be 
claimed where a claimant has the custody and expense of maintaining any child 
and this would include a younger brother or sister. Where the child’s parent is also 
living with the claimant it is a question of fact whether the child is in the custody 
of the claimant. Apart from the question of financial arrangements for the child’s 
upkeep the further questions of control of the child and decisions regarding his 
education must be considered in this respect. 

Further, relief can only be claimed if no other person is entitled to claim relief 
in respect of the child or if there should by any other person entitled to claim that 
person must have relinquished his right to the relief. 

From the unchallenged facts in this case I agree with the finding of the Board 
of Review that the respondent’s father must be taken to have relinquished any 
claim he had to relief in respect of the children in respect of the year of assess-
ment, 1958. Of course, each year of assessment must be considered separately and 
it by no means follows that a father may not relinquish his claim in respect of one 
year and retain it in respect of a subsequent year. 

For the reasons given by the Board of Review, with which I find myself in 
complete agreement, this appeal is dismissed. 

Appeal dismissed. 
Solicitors; P. M. Birch-Smith, Crown Solicitor (for the appellant.) 

[END OF VOLUME] 
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[Supreme Court (Date, J.) June 29, 30, July 2, 3, 1959, April 4, 1960]. 

Mandamus—Magistrate—Claim exceeded normal jurisdiction of $250 and based on 
no special statutory jurisdiction—Jurisdiction declined—Order discharged—Summary 
Jurisdiction (Petty Debt) Ordinance, Cap. 16, s. 3—Drainage and Irrigation Board Ordi-
nance, Cap. 192, s. 26. 

Magistrate’s Court—Compulsory acquisition of land—Claim for compensation 
pleaded contract to pay specified sums as compensation—Whether claim was for statutory 
assessment of compensation—Drainage and Irrigation Board Ordinance, Cap. 192, ss. 26, 
27 and 30. 

The plaintiff claimed that prior to the setting up of the Drainage and Irrigation Board in 
1940 by the Drainage and Irrigation Ordinance, No. 25 of 1940 (now Cap. 192 of the King-
don Edition) the Local Government Board, alternatively the North Klien Pouderoyen Local 
Authority, had agreed to take over certain lands from him at a price to be ascertained by 
agreement, or failing agreement by arbitration; but that before any price was agreed upon 
the Drainage and Irrigation Board was established and that it acquired the said lands com-
pulsorily under the provisions of the 1940 Ordinance. In September, 1948, the Colonial 
Secretary wrote to the plaintiff stating that steps were being taken to put into operation de 
novo the procedure laid down by the 1940 Ordinance, and that a new valuation of the lands 
to be acquired would have to be made. Accordingly the defendant had the lands assessed in 
October, 1948, and informed the plaintiff of this, but no payment having been made the 
plaintiff sued in the magistrate’s court for $84,183.46. The plaint alleged that this sum was 
due by virtue of the agreement made before 1940 and that the defendants “took possession 
(of the lands) subject to the plaintiff’s causes and rights of action and claims”. 

Section 59 of the 1940 Ordinance provides that all agreements and contracts “made or 
entered into by, with, to or in relation to any board or authority established by any Ordi-
nance repealed by this Ordinance . . . shall be . . . of . . . full force and effect in favour of, 
against or in relation to the (Drainage and Irrigation) Board”. 

Section 27 provides for the payment of compensation in certain cases where land is 
compulsorily acquired by the Drainage and Irrigation Board. Section 30(2) provides that 
“when the amount to be paid as compensation . . . cannot be agreed upon by the Board and 
the claimant . . . the magistrate shall assess the amount of compensation . . .”, and subs. (2) 
thereof provides that the magistrate shall have jurisdiction “without limit as to the amount”. 
Section 3 of the Summary Jurisdiction (Petty Debt) Ordinance, Cap. 16, limits the magis-
trate’s jurisdiction in ordinary cases to claims not exceeding $250.00. 

The magistrate having declined jurisdiction the plaintiff applied for a writ of manda-
mus compelling him to hear and determine the application. 

Held:  (i) the plaint as it stood was not a claim for the assessment of compensation un-
der s. 30 of the 1940 Ordinance, but was a claim for specific sums of money due on a con-
tract; 

(ii) the provisions of s. 30 of the 1940 Ordinance are confined to questions of 
quantum and do not embrace questions of liability; 

(iii) where there is a dispute as to liability (as in this case) and the claim ex-
ceeds $250 (the limit of a magistrate’s ordinary jurisdiction) the matter cannot be brought in 
the magistrate’s court; 

(iv) the Drainage and Irrigation Board could be responsible for the liabilities of 
the Local Government Board or the North Klien Pouderoyen Local Authority only if (which 
was not the case) the latter had been created by an Ordinance repealed by the 1940 Ordi-
nance. 

Order nisi discharged. 
P. A. Cummings and L. F. Collins for the plaintiff. 
E. A. Romao, Acting Senior Crown Counsel, for the defendants. 

DATE, J.: In December, 1957, Joseph Patrick Coghlan (now deceased) 
brought a civil action in the magistrate’s court of the West Dem- 
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erara Judicial District claiming from the Drainage and Irrigation Board the sum of 
$84,183.46 in connection with certain property taken from him by the Board. The 
magistrate, after hearing arguments on a preliminary submission, declined jurisdic-
tion. 

On 8th May, 1958, a motion was filed by Coghlan in the Supreme Court for 
an order calling on the magistrate to show cause why a writ of mandamus should 
not issue commanding him to hear and determine the action. The matter came be-
fore me on the 12th May, 1958, and I granted an order nisi and fixed the hearing 
for 21st May, 1958. 

On the 14th May, 1958, the Drainage and Irrigation Board filed a motion ask-
ing that the order made by me on the 12th May be discharged and set aside. That 
motion was heard by STOBY, J., who dismissed it with costs. 

Coghlan died on the 18th September, 1958, and probate of his will was subse-
quently granted to his widow, Mary Elizabeth Coghlan, who has since been substi-
tuted as plaintiff in these proceedings in her capacity as executrix under Coghlan’s 
will. 

Briefly, the plaintiff’s case is that prior to the incorporation in 1940 of the 
Drainage and Irrigation Board by the Drainage and Irrigation Ordinance, No. 25 of 
1940 (now Cap. 192 of the 1953 edition of the LAWS OF BRITISH GUIANA) negotia-
tions had been carried out by the Local Government Board—alternatively, by the 
North Klien Pouderoyen Local Authority—and the late Joseph Patrick Coghlan for 
the acquisition from him of the dams, trenches, reserves and works in the north 
half of Plantation Klien, Pouderoyen, as a result of which the Local Government 
Board, alternatively, the North Klien Pouderoyen Local Authority, agreed to take 
over the said dams, trenches, reserves and works at a price to be ascertained by 
agreement, or failing agreement by arbitration; before any price was agreed upon 
the Drainage and Irrigation Board (the defendant in these proceedings) was incor-
porated and acquired the said dams, trenches, reserves and works compulsorily 
under the provisions of the 1940 Ordinance; in September, 1948, the then Colonial 
Secretary of British Guiana wrote to Coghlan stating, inter alia, that steps were 
being taken to put into operation do novo the procedure laid down by the Drainage 
and Irrigation Ordinance, 1940, and a new valuation of the dams and trenches to 
be acquired would have to be made; in pursuance of this the defendant had the 
dams, trenches, reserves and works assessed in October, 1948, and informed 
Coghlan accordingly; no payment was however made, and in December, 1957, 
Coghlan brought the action for $84,183.46 to which reference was made at the 
beginning of this judgment. 

As already indicated, the magistrate, after hearing submissions in limine dis-
missed the claim for want of jurisdiction. Paragraph 8 of the defence before him 
reads as follows:— 

“8. The defendant will contend that the plaint does not reveal a cause of 
action within the jurisdiction of the court and that the court has no jurisdiction 
to hear and determine the claim put forward therein. The plaintiff’s claim is in 
respect of an amount in excess of $250 and is not brought under section 30 of 
the Drainage and Irrigation Ordinance (Cap. 192)”. 
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Both in the lower court and in this court it was argued by counsel for the 
plaintiff that the defendant by appearing without protest before the magistrate on 
“call day” (when the magistrate ordered a defence in writing within 14 days) 
waived any want of jurisdiction disclosed on the face of the plaint. A magistrate’s 
court, however, is a court of limited jurisdiction, and it is well settled at common 
law that parties cannot by consent or waiver enlarge the jurisdiction of an inferior 
court. Furthermore, r. 25 of Part XVII of the Summary Jurisdiction (Civil Proce-
dure) Rules expressly provides that any party is entitled at any stage of the pro-
ceedings to raise any point of law which appears on the face of the plaint and any 
point so raised shall be disposed of by the magistrate on the application of either 
party at any time before or at the hearing. Section 28 of the Summary Jurisdiction 
(Petty Debt) Ordinance deals specifically with the question of jurisdiction and re-
quires that where an action is commenced in the magistrate’s court over which the 
court has no jurisdiction the magistrate shall order it to be struck out. 

It seems to me, therefore, that the plaintiff’s contention as to waiver is entirely 
without merit. As to whether the magistrate was right in coming to the conclusion 
that the plaint failed to disclose a cause of action within his jurisdiction is another 
matter, and determination of this question calls for a close examination of the 
plaint itself and of the provisions of the Drainage and Irrigation Ordinance. It is 
clear that the claim falls outside the ordinary civil jurisdiction of the magistrate, 
which is prescribed by s. 3 of the Summary Jurisdiction (Petty Debt) Ordinance, 
Cap. 16, and is limited to actions not exceeding $250:—, and could be entertained 
by him only if it falls within the special jurisdiction conferred upon magistrates by 
the Drainage and Irrigation Ordinance. The relevant provisions of the Ordinance 
are as follows (references to “the Board” being, of course, references to the Drain-
age and Irrigation Board):— 

“PART V.—COMPENSATION 

No right 26. (1) There shall be no right of compensation in respect  
to compen- of any land acquired by the Board under this Ordinance 
sation in which— 
respect of 
land ac- (a) at the time of such acquisition is covered by  
quired by any reservoir, canal, trench, sluice, weir, koker,  
the Board aqueduct, dam or road; 
in certain 
cases. *  *  * * 

(2) The provisions of this section shall not apply to any 
building erected upon, or cultivated crops growing on, any land 
acquired by the Board. 

Right to be 27. Subject to the provisions of the last preceding section  
paid com- any person (hereinafter in this Part referred to as ‘a claimant’  
pensation  who— 
in certain 
cases. (a) is deprived of any land by reason of its be 
 coming vested in the Board under either Part III 
 or Part IV of this Ordinance; 
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shall be entitled to receive compensation from 
the Board in respect of such land. 

Power of magis-
trate to assess 
compensation in 
cases where 
claimant unable 
to agree. 

30. (1) When the amount to be paid as compensation 
under this Part of this Ordinance cannot be agreed upon by 
the Board and the claimant, the latter may lodge a plaint in 
the magistrate’s court of the judicial district within which 
the land is situate claiming compensation from the Board 
and the magistrate shall assess the amount of com-
pensation to be paid in accordance with the provisions of 
this Part of this Ordinance. 

(2) For the purposes of this section the magistrate 
shall have the same powers, authority and jurisdiction, and 
the procedure shall be the same, as if the matter were a 
proceeding to recover a debt in a magistrate’s court with-
out limit as to the amount. 
 

PART IX—PROVISIONS RELATING TO THE ABSORPTION OF  
DISTRICT DRAINAGE BOARDS BY THE BOARD. 

Saving con-
tracts, agree-
ments, etc. 

Causes and 
rights of action 
to survive. 

59. All deeds, grants, leases, purchases, sales, 
covenants, agreements and contracts which have been exe-
cuted, made or entered into by, with, to or in relation to 
any board or authority established by any Ordinance re-
pealed by this Ordinance, and all obligations and liabilities 
which have been incurred by or to any such Board or au-
thority prior to the commencement of this Ordinance shall 
be as valid and of as full force and effect in favour of, 
against or in relation to the Board as if the same had been 
executed, made, or entered into by, with, or to, or in rela-
tion to, or had been incurred by or to or had arisen in rela-
tion to, the Board by name. 

60. All causes and rights of action accrued before 
the commencement of this Ordinance, and then in any 
manner enforceable by, for or against any board or author-
ity established by any Ordinance repealed by this Ordi-
nance shall be and shall remain as good, valid and effec-
tual for or against the Board as they would or might have 
been for or against any such board or authority if this Or-
dinance had not been enacted”. 

Turning now to the pleadings, it will be seen that paragraph 2 of the plaint re-
cites the incorporation by statute of the Drainage and Irrigation Board and states 
that the north half of Plantation Klien, Pouderoyen, is an area specified in the first 
schedule to the Drainage and Irrigation Ordinance, Cap. 192. Paragraph 3 refers to 
the negotiations that took place prior to the incorporation of the Drainage and Irri-
gation Board and asserts that— 

“The Local Government Board, alternatively, the North Klien Poud-
eroyen Local Authority agreed to take over and acquire from the plaintiff the 
said dams, trenches and reserves and works at a 
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price to be ascertained by agreement, or failing agreement by arbitration”. 

This assertion is specifically denied in the defence filed. Paragraph 3 of the plaint 
goes on to say that before the price was ascertained the Drainage and Irrigation 
Board was incorporated and acquired the said dams, trenches and reserves and 
works compulsorily under the Ordinance “and took possession thereof subject to 
the plaintiff’s causes and rights of action and claims”. 

Paragraph 4 mentions the letter of 14th September, 1948, from the Colonial 
Secretary, to which reference has already been made. This paragraph is admitted 
in the defence. 

Then we come to paragraphs 5 and 6 of the plaint, with particulars thereof, 
and the plaintiffs’ claim. These are so important to a proper consideration of the 
issues to be determined that I will set them out in full:— 

“5. In pursuance of the said agreement, the defendant in October, 1948, 
had the price of, or compensation for the said dams, trenches, reserves and 
works at the North half of Plantation Klien Pouderoyen computed and as-
sessed at $46,707.30 as set out in the particulars hereunder, and the defendant 
informed the plaintiff accordingly. Since the said assessment in 1948, the 
value of the land in the vicinity of the said north half of Plantation Klien 
Pouderoyen has increased considerably; the plaintiff therefore claims as addi-
tional compensation a further sum of $30,000.00 as set out in the particulars 
hereunder. In the alternative, the plaintiff claims interest on the said sum of 
$46,707.30 for nine years at the rate of 6 per cent per annum as set out in the 
particulars hereunder. 

“6. The defendant is also further indebted to the plaintiff in the sum of 
$3,729.48 with interest, making a total of $7,533.40 as set out in the particu-
lars hereunder, all of which—with the exception of the sum of $2,250 appear-
ing at paragraph 1 of the particulars of the statement of claim and the sum of 
$3,308.92 claimed as interest on the amount claimed—the said Local Author-
ity and or defendant offered a smaller amount as compensation for the said 
item appearing in the first paragraph to the particulars in paragraph 6—the 
said Local Authority and the defendant promised and agreed in writing to pay 
to the plaintiff, alternatively, was passed for payment to the plaintiff. 

PARTICULARS OF PARAGRAPH 5. 

78.6 acres of land, comprising the dams, 
trenches and reserves at $250.00 an acre $19,650 

The works taken over..................................  $27,000

 $46,650 

Appreciation of land and works since 
1948 ............................................................ $30,000  $76,650.00

Carried Forward $76,650.00 
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Brought Forward $76,650.00 

In the alternative, 
Interest on $46,650 at 6 % per annum 
from 1st November, 1948, to 30th 
October, 1957 ......................... $25,191

“PARTICULARS OF PARAGRAPH 6. 

Amount due to the plaintiff for 2¼ acres of 
land in Phoenix Park, taken over by the de-
fendant at its request, and appraised by the 
Housing and Planning Authority at 
$1,000 an acre…………………………  $2,250.00 

Out-of-pocket expenses incurred by 
the plaintiff in connection with 
trench digging at north half of  
Plantation Klien Pouderoyen...........$875.00 

Rent or hire of koker let by the 
plaintiff to the said Local Authority 
for 6 years at $40 per annum...........$240.00 

Refund of rates wrongfully and 
unlawfully levied and collected in 
respect of lands situate at north half  
Klien Pouderoyen aforesaid by the 
said Local Authority from the plain-
tiff for the years 1931 to 1934 $178.48 

Refund of wages paid by the plain-
tiff to koker watchman for 
the said Local Authority ..................$156.00 

Refund of money paid by the  
plaintiff for repairs to koker .............$  30.00  $1,479.48

$3,729.48 

Interest on $3,729.48 from  
1940 to 1957 at 6% per annum  $3,803.92 $  7,533.40

Total...........................................................................................$84,183.40



 63
COGHLAN v. DRAINAGE BOARD 

The plaintiff therefore claims from the defendant the several sums as 
aforesaid, totalling $84,183.40, and costs”. 

In declining jurisdiction the magistrate expressed the opinion that s. 30 of the 
Drainage and Irrigation Ordinance gives a magistrate jurisdiction only where the 
Drainage and Irrigation Board admits liability. He pointed out that the plaintiff’s 
claim at no stage alleged a right to compensation under Part V of the Ordinance; it 
was his view that the plaint asserted a right to compensation by virtue of an 
agreement to pay compensation, the obligations of which agreement the plaintiff 
alleged had been inherited by the defendant. The magistrate said he was satisfied 
that the plaintiff was seeking to enforce a contract between himself and the Local 
Government Board or the North Klien Pouderoyen Local Authority, and that the 
proper forum was the Supreme Court. 

In this court the plaintiff’s counsel contended that the plaint is a claim for the 
assessment of compensation under s. 30 of the Drainage and Irrigation Ordinance; 
that prior to the coming into force of the Ordinance compensation was payable for 
any lands covered by dams and trenches taken over by the Local Government 
Board or the North Klien Pouderoyen Local Authority; that though s. 26(1) of the 
Ordinance provides that there shall be no right of compensation in respect of land 
acquired by the Board which at the time of acquisition is covered by any dam or 
trench, ss. 59 and 60 of the Ordinance are in the nature of a proviso to s. 26(1) and 
preserve all rights to compensation in respect of dams and trenches acquired by the 
plaintiff prior to the coming into operation of the Ordinance. Counsel for the plain-
tiff also contended that s. 30 of the Ordinance enables a magistrate to determine 
both questions of liability and questions of quantum. 

In my opinion there are several unsound links in the chain of argument sub-
mitted by counsel. In the first place it seems to me that liability under s. 59 or 60 
of the Drainage and Irrigation Ordinance could arise in this case only if the Local 
Government Board or the North Klien Pouderoyen Local Authority had been cre-
ated by an Ordinance repealed by the Drainage and Irrigation Ordinance. Neither 
that Board (which incidentally, is still in existence) nor that Authority was created 
by an Ordinance repealed by the Drainage and Irrigation Ordinance. 

In any event, it appears that a magistrate would have no jurisdiction to hear a 
claim arising under s. 59 or 60 if it exceeds his ordinary jurisdiction of $250. The 
power of a magistrate to assess compensation under s. 30 is expressly confined to 
claims arising under Part V of the Ordinance; ss. 59 and 60 come under Part IX 
and no particular form of remedy for enforcing the rights therein preserved is pro-
vided. The judgments of WILLES, J., in Wolverhampton New Waterworks Co. v. 
Hawkesford, (1859) 6 C.B. (N.S.) 336 at p. 356, and of ESHER, M.R., in R. v. 
County Court Judge of Essex, [1887] 18 Q.B.D. 704 at p. 707, show that where a 
statute gives the right to sue merely, but provides no particular form of remedy, the 
party can only proceed by action at common law. 

As to whether s. 30 of the Drainage and Irrigation Ordinance enables a magis-
trate to determine questions of liability as well as questions of quantum, reference 
was made by the defendant’s counsel to R. v. The 
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Metropolitan Commissioners of Sewers, (1853) 1 E. & B. 694, in which ss. 69 and 
70 of the Metropolitan Sewers Act, 1848, had to be construed, the vital words be-
ing— 

“in case of dispute as to amount the same shall be settled by arbitration in the 
manner provided by this Act”. 

It was held that the procedure by way of arbitration applied only where the 
quantum of compensation was in dispute. In the course of his judgment Lord 
CAMPBELL, C.J., said this:— 

“Those sections point out a particular case in which there is to be an arbi-
tration: and it seems to me that this case is confined, expressly and anxiously 
to questions merely of amount. Section 69 begins with enacting that full com-
pensation shall be made . . . . . . . What follows then? Are there any words that 
embrace questions of liability? It seems to me that there are not; but that the 
words which do follow are confined to questions as to quantum. Therefore, as 
to all other disputes, the statute leaves us in the same position as if the latter 
words were omitted. We ought, as a general rule, to construe words according 
to their natural sense. If indeed that sense led to an absurdity, we might strain 
the words rather than impute absurdity to the Legislature. But here I think that 
the natural sense leads to a very reasonable result. An arbitration is a very ap-
propriate proceeding where the question is merely one of amount”. 

The language of ss. 27 and 30 of the Drainage and Irrigation Ordinance is not 
the same as the language employed in ss. 69 and 70 of the English Act, but I think 
there is sufficient similarity to render applicable to the case before me the reason-
ing of Lord CAMPBELL in R. v. Metropolitan Commissioners of Sewers which I 
adopt. I think that the provisions of s. 30 of the local Ordinance are confined to 
questions of quantum and do not embrace questions of liability. Where there is a 
dispute as to liability (as in this case) and the claim exceeds $250 (the limit of a 
magistrate’s ordinary jurisdiction) the matter cannot be brought in the magistrate’s 
court. 

Further, I agree with the magistrate that the plaint as it stands (and there was 
no application for amendment even after the objection to jurisdiction was taken) is 
not a claim for the assessment of compensation under s. 30 of the Drainage and 
Irrigation Ordinance. It is a claim for specific sums of money and the nature of the 
claim is indicated by such phrases as (in paragraph 5) “In pursuance of the said 
agreement”: (in paragraph 6) “The defendant is also further indebted to the plain-
tiff in the sum of . . . . . . . the defendant promised and agreed in writing to pay to 
the plaintiff”; (in the particulars of paragraph 6) “Amount due to the plaintiff for 
2½ acres of land . . . . . appraised by the Housing and Planning Authority at $1,000 
an acre . . . . . . $2,250”; “Out of pocket expenses incurred by the plaintiff in con-
nection with trench digging . . . . . . . $875”; “Rent or hire of koker let by the plain-
tiff . . . . . . for 6 years at $40 per annum . . . . . $240”; “Refund of rates wrongfully 
and unlawfully levied and collected from the plaintiff for the years 1931 to 1934 . . 
. . . . . $178.48”; “Refund of wages paid by the plaintiff to koker watchman for the 
Local Authority . . . . . . $156”; “Refund of money 



 65
COGHLAN v. DRAINAGE BOARD 

paid by the plaintiff for repairs to koker . . . . . . $30”; “Interest on $3,729.48 from 
1940 to 1957 at 6% per annum—$3,803.92”; and (on the last page of the plaint) 
“The plaintiff therefore claims from the defendant the several sums as aforesaid, 
totalling $84,183.40”. Nowhere in the plaint is it alleged that the claim is brought 
under s. 30 of the Drainage and Irrigation Ordinance. Indeed, the only references 
to that Ordinance at all are in paragraphs 2, 3 and 4 of the plaint and those are 
merely statements of fact with respect to the incorporation of the Board, the inclu-
sion of the north half of Plantation Klien Pouderoyen in the first schedule, and the 
contents of the Colonial Secretary’s letter of the 14th September, 1948. 

It was also argued by counsel for the plaintiff that the magistrate should have 
treated the various items set out in the plaint as elements of compensation claimed 
by the plaintiff and allowed such items as in his opinion came within his jurisdic-
tion, disallowing the others. In this connection special emphasis was laid on the 
claim for $2,250 in respect of the 2¼ acres of land at Phoenix Park. It will be ob-
served, however, that the plaintiff is claiming that the defendant is “indebted” to 
him in that sum as a result of an appraisal by the Housing and Planning Authority. 
Even if the magistrate could in some way or other have carved this item out of the 
claim and accepted jurisdiction in respect of it having regard to the particular cir-
cumstances of this case, I would not, in exercising the discretion vested in me, 
issue a writ commanding him to do so. The natural inference to be drawn from the 
plaint, read as a whole, is, I think, that it is a claim in contract as distinct from a 
statutory claim for the assessment of compensation under s. 30 of the Drainage and 
Irrigation Ordinance. 

In my opinion the decision of the magistrate to decline jurisdiction was rea-
sonable and justified. 

The order nisi is accordingly discharged. 

On application of counsel for the defendant, consideration of the question of 
costs is deferred until Monday, 4th April, 1960. 

Stay of execution for two months from today, granted. By consent, no order as 
to costs. 

Order nisi discharged. 
Solicitor: Crown Solicitor (for the defendant). 
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MENGEL AND ANOTHER v. MANSON HING AND ANOTHER 

[Supreme Court (Date, J.) August 29, September 10, 15, 1959, February 13, 1960]. 

Mining appeal—Motion to extend time to enter into recognisance to prosecute ap-
peal—Whether extension possible—Reg. 86 of Mining Regulations, Cap. 196—S. 76 of 
Mining Ordinance, Cap. 196. 

Construction of provisos—Rights of appeal. 

Regulation 86 of the Mining Regulations, Cap. 196, does not confer on the Com-
missioner of Lands and Mines or any officer appointed by him or the warden power to 
enlarge the time limited by s. 76 of the Mining Ordinance, Cap. 196, for entering into a 
recognisance for the due prosecution of a mining appeal. Nor does the court itself have any 
such power except (semble) where it grants an extension of time to appeal. 

Wilson v. Kenswil, 1914 L.R.B.G. 57, and Houston v. Ginder, 1927 L.R.B.G. 83, dis-
tinguished. 

Observations on the construction of provisos and on rights of appeal. 

Motion dismissed. 

S. L. Van B. Stafford, Q.C., for the appellants.  

B. O. Adams for the respondents. 

DATE, J.: At the close of the evidence and addresses by counsel in a mining 
dispute heard in Georgetown by a warden on 3rd June, 1959, the warden reserved 
his decision without then fixing a date for its delivery, 
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and the appellants (who were the opposite parties before the warden) returned to 
their work in the diamond fields over the Kurupung mountains. 

On 8th June, 1959, the appellants’ solicitor was informed by notice in writing 
that the warden’s decision would be handed down on 9th June at 1.30 p.m. The 
solicitor attended at the appointed time and received the decision, which was 
against his clients. 

On 15th July, 1959, a notice of appeal, setting out the grounds of appeal was 
served by the appellants’ solicitor in compliance with the provisions of s. 75 of the 
Mining Ordinance, Cap. 196. But owing to the solicitor’s inability to get the appel-
lants to come to Georgetown within a month after the delivery of the decision, the 
recognisance required by s. 76 of the Ordinance was not executed. Section 76 
reads thus:— 

“76. The appellant, within one month after the date of the decision under ap-
peal, shall enter into a recognisance, with at least one sufficient surety, in fifty 
dollars to the satisfaction of the Commissioner, or Deputy Commissioner, or 
warden, conditioned for the due prosecution of the appeal and for abiding the 
result thereof, including the payment of all costs of the appeal and otherwise.” 

On 16th July, 1959, the appellants’ solicitor made an application in writing to 
the Commissioner of Lands and Mines for an extension of the time for the appel-
lants to enter into the recognisance, setting out therein the grounds on which the 
application was made. By letter dated 12th August, 1959, the Commissioner of 
Lands and Mines informed the appellants’ solicitor that the application for exten-
sion of time could not be entertained as no power is given the Commissioner under 
the Ordinance to accept a recognisance after the expiration of one month from the 
date of the decision under appeal. 

The motion now before the court was filed on 25th August, 1959, and is— 

“for an ORDER DIRECTING that under and by virtue of regulation 86 of the Min-
ing Regulations, Chapter 196, the Commissioner or an officer appointed by 
him or the warden is vested with authority to enlarge the time limited by sec-
tion 76 of the Mining Ordinance, Chapter 196, for entering into a recogni-
sance for the due prosecution for a mining appeal OR IN THE ALTERNATIVE FOR 
AN ORDER that, notwithstanding that the time limited by section 76 of the Min-
ing Ordinance, Chapter 196, for so doing has expired, the opposite parties may 
be at liberty within eight weeks from the date of the said order to enter into a 
recognisance. . . .” 

Regulation 86 of the Mining Regulations is as follows:— 

“86. The Commissioner, or an officer appointed by him or the warden 
may on the ex parte application of either party or after such notice as he may 
direct, either before or after the time limited by this Part for the filing of any 
document or the doing of any act, enlarge the time for filing such document or 
doing such act.” 

This regulation falls within Part XI of the Regulations, and it seems to me that 
unless the words “such document” and “such act” appearing 
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at the end of the regulation are to be ignored (and this cannot be done), the scope 
of the regulation is clearly restricted to documents to be filed and acts to be done 
under Part XI of the Regulations. 

In my opinion, therefore, the answer to the first alternative in the motion be-
fore the court hinges on whether or not the time for entering into a recognisance 
for the prosecution of an appeal is prescribed by any of the provisions contained in 
Part XI of the Regulations. It is not. I accordingly agree with the Commissioner of 
Lands and Mines that reg. 86 of the Regulations does not confer upon him or any 
officer appointed by him or the warden, power to enlarge the time limited by s. 76 
of the Ordinance. 

For support for the second alternative in the motion before the court counsel 
for the appellants relies mainly on the proviso to s. 75 of the Ordinance. That sec-
tion reads as follows:— 

“75. The appellant shall, within six weeks after the pronouncing of the deci-
sion, serve upon the Commissioner and upon the opposite party notice in writ-
ing of the reasons for his appeal, and the notice may be served either person-
ally or by registered letter: 

Provided that, wherever a person entitled to appeal from any decision 
aforesaid is unavoidably prevented from appealing within the time hereinbe-
fore specified, he may apply by motion to the Court for leave so to appeal, and 
the Court may either refuse to grant the leave or may grant it on the terms and 
conditions it thinks fit.” 

The contention of counsel for the appellants, put briefly, is that although this 
section comes before s. 76, and although s. 12 of the Interpretation Ordinance, 
Cap. 5, provides that every section of an Ordinance shall have effect as a substan-
tive enactment, the proviso to s. 75 of the Mining Ordinance applies to both ss. 75 
and 76 of that Ordinance. His argument is that an appeal requires two distinct 
acts—the execution of a recognisance and the service of a notice of reasons for 
appeal—and that the proviso to s. 75 applies to failure to perform any act requisite 
to an appeal. In this connexion he cited the case of Wilson v. Kenswil, 1914 
L.R.B.G. 57. At the time of that case the statutory provisions corresponding to ss. 
75 and 76 of Cap. 196 were contained in ss. 73 and 74, respectively, of the Mining 
Ordinance, 1903. The appellant, Wilson, was dissatisfied with the decision of a 
warden and appealed under s. 73, but instead of entering into a recognisance in the 
sum of $50 to prosecute the appeal he lodged $50 in cash and the Commissioner 
accepted the amount. At the hearing, on objection, BERKELEY, J., held that the de-
posit was not in conformity with s. 74 and dismissed the appeal. A further appeal 
to the Full Court was also dismissed, the Court holding that the practice and pro-
cedure in appeals from the decisions of magistrates did not apply to these appeals, 
that s. 74 of the Mining Ordinance, 1903, was a statutory requirement and must be 
strictly construed, and that the court could not amplify the specific provisions of 
the law as to security. In the course of the leading judgment of the court which was 
delivered by HILL, Acting J., however, the learned judge added this paragraph, to 
which special attention has been asked by counsel for the appellants:— 
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“The appellant could have approached the Court, by motion, in the event of 
his having been unavoidably prevented from appealing under section 73 and 
obtained leave to appeal.” 

It seems to me that this part of the judgment of HILL, A.J., refers to a hypo-
thetical case of failure to comply with the requirements of s. 73 (now s. 75) and, as 
such, is unobjectionable. If it could be construed as embracing failure to comply 
with the requirements of s. 74 (now s. 76), then I agree with counsel for the re-
spondents that it would have to be treated as obiter. All that the court had to decide 
in Wilson v. Kenswil was whether the appellant, by depositing the sum of $50, had 
complied with the requirements of the law vis-a-vis security for appeal. 

Another case cited by counsel for the appellants was Houston v. Ginder, 1927 
L.R.B.G. 83. The facts of that case are not fully set out in the report, but it would 
appear that Houston, who was dissatisfied with a warden’s decision, applied under 
the proviso to s. 92 of the Mining (Consolidation) Ordinance, 1920 (now s. 75 of 
Cap. 196), for an extension of time. It is not clear whether the application was ex 
parte or otherwise. The order of court granting the application also extended the 
time prescribed by s. 93 of the 1920 Ordinance (now s. 76 of Cap. 196) for enter-
ing into the recognizance. When the appeal came before GILCHRIST, Acting J., the 
preliminary objection was taken that it was not competent for the appellant to ob-
tain an extension of time within which to enter into the recognizance for the due 
prosecution of the appeal. The learned judge said this: 

“As regards objection (a) sec. 93 of the Mining (Consolidation) Ordi-
nance, 34 of 1920, provides that an appellant shall within one month after the 
date of the decision appealed against enter into a recognizance with at least 
one sufficient surety for the due prosecution of the appeal and for abiding the 
result thereof. By section 92 of the said ordinance service of notice of reasons 
of appeal is required to be effected within six weeks after the pronouncing of 
the decision, provided, however, that in any case where a person who is enti-
tled to appeal from any such decision is unavoidably prevented from appeal-
ing within the time hereinbefore specified, it shall be lawful for such person to 
apply, by motion to the court for leave to appeal from such decision and the 
court may either refuse to grant such leave or may grant the same on such 
terms and conditions as it may think fit. Counsel for the appellant submits that 
in granting an extension to appeal it would necessarily follow that the exten-
sion would cover the doing of all acts necessary and requisite to allow the ap-
peal to proceed. He further submits that the order of the court of the 16th May, 
1927, granting an extension of time within which to enter into the recogni-
zance having been served on the respondents on the 18th May, 1927, and no 
steps having been taken to set aside the said order the objection is of no force. 
I agree with the submissions of counsel for the appellant. The objection is 
overruled.” 

Houston v. Ginder is clearly distinguishable from the matter now before me. 
In that case no reasons for appeal had been served and the first step taken by the 
opposite party was the filing of an application under the proviso to s. 92 of the 
1920 Ordinance for extension of time. The order granting the application extended 
also the time for giving 
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security and was served on the respondents. In the absence of the taking of any 
steps to have that order set aside, it was binding on the court. 

In the instant case the reasons for appeal were served on the respondents 
within the time prescribed by s. 75 of Cap. 196; the appellants complied with the 
requirements of that section and cannot now be heard to say that they were un-
avoidably prevented from doing so; further, there is no previous order by which 
this court is bound as was the case in Ginder v. Houston. 

Several other cases were cited by counsel for the appellants for the purpose of 
gaining support for the construction sought by him for the proviso to s. 75 of Cap. 
196. I have carefully considered these cases but have not been able to obtain much 
help from them in construing this proviso. The fact is that decided cases are sel-
dom of assistance in matters of this kind. The cardinal duty of the court is to de-
termine the intention of the legislature, and this has to be ascertained from the lan-
guage used in the Ordinance, the words to be construed being examined in their 
context; “their colour and content are derived from their context”. 

In my opinion the proviso in question was intended merely to qualify what 
appears earlier in s. 75. That is the ordinary and recognised effect of inserting a 
proviso at the end of a section without providing, either in the proviso itself or 
elsewhere in the Ordinance, that the proviso shall have a wider application. I am 
fortified in this view by the following passages in Sir ALISON RUSSELL’S excellent 
book on LEGISLATIVE DRAFTING AND FORMS :— 

“A proviso should only be used to create an exception. It should not be 
used to create a condition. A proviso excepts out of the earlier part of the sec-
tion something which, but for the proviso, would be within it . . . . . . .” 

“A proviso is something engrafted on a preceding enactment, and if the 
substantive enactment is repealed that which comes by way of proviso upon it 
is impliedly repealed also.” 

Finally, it was argued—but only tepidly—that this court has inherent discre-
tion to extend the time for perfecting appeals. Such a submission flies in the teeth 
of authority. It has repeatedly been laid down that a right to appeal under a statute 
is conferred only upon those who comply strictly with the conditions of the statute 
and that failure to comply with a condition deprives the appellate tribunal of juris-
diction to entertain the appeal unless there be specific provision to the contrary. 
There is no such provision in this Ordinance. The question is thus one of jurisdic-
tion and not discretion, and the court cannot grant relief outside the limits of its 
jurisdiction. 

For the reasons stated by me, I hold that the appellants are not entitled to ei-
ther of the orders requested by them. 

This motion is accordingly dismissed, with costs to the respondents agreed in 
the sum of $50. 

Motion dismissed. 

Solicitors: P. A. Crum-Ewing (for the appellants); J. Gonsalves (for the respon-
dents). 
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[In the Full Court, on appeal from the decision of a judge in chambers (Luckhoo, 
C.J. (ag.), Date and Gordon, JJ.) March 4, 18, April 8, 1960]. 

Practice and Procedure—Registration of title under the Deeds Registry Ordinance, 
Cap. 32, s. 36—Whether ex parte application by way of affidavit a nullity or an irregularity. 

Appeal—Order of judge in chambers—Whether appeal lies to the Full Court—The 
Supreme Court Ordinance, Cap. 7, s. 89, as repealed and re-enacted by the Federal Su-
preme Court (Appeals) Ordinance, 1958, and the schedule thereto. 

The appellant made an ex parte application by way of affidavit under the Deeds Regis-
try Ordinance, Cap. 32, s. 36, for registration in his own name of an alleged gift of property 
to him. Such an application is by r. 14(1) of the Rules of Court (Business in the Deeds Reg-
istry), Cap. 32, required to be by “originating motion”. O.XL (A), r. 4(3) (later amended and 
now O.41, r. 5(3), of the Rules of Court, 1955), which was in force at the time when the 
application was filed, read as follows— 

“Where by any Ordinance or rule it is provided that an application to the Court shall be 
made by an ‘originating motion’, such application shall be made by originating sum-
mons.” 

PHILLIPS, J., dismissed the application, holding that it should have been made in open court. 
On appeal it was objected in limine that the Full Court had no jurisdiction on the ground 
that by s. 89 of the Supreme Court Ordinance, Cap. 7, as repealed and re-enacted by s. 37 of 
the Federal Supreme Court (Appeals) Ordinance, 1958, and the schedule thereto no appeal 
lay to the Full Court from an order made on an ex parte application. 

Held: (i) the application ceased to be an ex parte application as soon as issue was 
joined by the respondents and the order of the judge in chambers was therefore made on an 
inter partes application; 

(ii) the application should have been made by originating summons with an affidavit in 
support instead of by an ex parte application by way of affidavit; 

(iii) if there had been strict compliance with the Rules the application would have 
come before a judge in chambers and not in open court as PHILLIPS, J., thought. The sum 
total of the appellant’s error therefore lay in his omission to file an ex parte summons with 
his affidavit. This was a mere irregularity and did not entitle the respondent ex debito justi-
tiae to have the appellant’s application set aside. 

Appeal allowed. 
B. O. Adams for the appellant. 
D. C. Jagan for the respondents. 

Judgment of the Court: On the 21st January, 1955, the appellant filed an ex 
parte application by way of affidavit asking the Supreme Court to make an order 
under s. 28 of the Deeds Registry Ordinance, Cap. 177, (now s. 36 of Cap. 32 of 
the Kingdon Edition of the LAWS OF BRITISH GUIANA) that certain property be 
passed to him and registered in his name by virtue of an alleged gift of the property 
to him by his mother prior to 1905. 

On the 26th January, 1955, the application came before MILLER, J., who made 
the following order:— 

“UPON the application of JOHN HORATIO HALLEY by affidavit dated the 
21st day of January, 1955, and upon reading the said affidavit AND UPON 
HEARING counsel for the applicant IT IS ORDERED that the Registrar of Deeds 
do pass and register transport of the property described in the schedule here-
under to and in favour of the said JOHN HORATIO HALLEY unless good cause 
be shown why this order should not be made absolute on Monday, the 22nd 
day of August, 1955, AND IT IS FURTHER ORDERED that all persons having or 
claiming to have, any right or title to the said property shall appear and estab-
lish their claims or otherwise show good cause as afore- 
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said before the judge in chambers on the said last mentioned day at the hour of 
9.00 o’clock in the forenoon or be forever barred therefrom. 

“AND IT IS FURTHER ORDERED that this order be served and published by 
advertisement in the Official Gazette and in one daily newspaper circulating 
in this colony on three (3) successive Saturdays, the first of such publications 
to be made on the 6th day of August, 1955. 

“Liberty to apply.” 

The order appears to have been published as directed, and on the 20th of Au-
gust, 1955, the respondents filed separate notices of opposition to the passing of 
transport to the appellant. 

On the 22nd of August, 1955, the matter again came before MILLER, J., in 
chambers and the following order was made:— 

“Matter to be placed on hearing list. Pleadings to be filed. Copy of appli-
cation to be served on opposers. Copy of notices of opposition to be served on 
applicant.” 

A request for hearing was filed by the appellant on the 25th May, 1956. The 
record shows that the matter was called before various judges on various dates and 
not heard and that on 13th April, 1959, it came before PHILLIPS, J., when counsel 
for the respondents submitted (apparently for the first time) that the proceedings 
were a nullity in that they were instituted by an ex parte application by way of 
affidavit instead of by originating motion as prescribed but r. 14(1) of the Rules of 
the Supreme Court (Deeds Registry). PHILLIPS, J., upheld the submission and dis-
missed the appellant’s application. In the course of his judgment he said: 

“In my view applications to the court by originating motion in rule 14 can 
only mean in open court. It follows, therefore, that this application was not 
made in conformity with the Rules. This, in my judgment, is not an irregular-
ity but a nullity. 

“In my view applications under s. 36 must be made in open court. The 
objection is accordingly upheld.” 

Against that decision the appellant has appealed to this court. 

Before us, counsel for the respondents again raised an objection in limine—
this time as to the jurisdiction of this court to entertain the appeal. In our opinion 
the short answer to the objection is to be found in provisions of the schedule to the 
Federal Supreme Court (Appeals) Ordinance, 1958 (No. 19), which repeal ss. 89 
and 91 of the Supreme Court Ordinance, Cap. 7, and substitute fresh provisions for 
s. 89. By s. 9 of the Federal Supreme Court (Appeals) Ordinance, 1958, no appeal 
lies to the Federal Supreme Court from an order of a judge of the Supreme Court 
made in chambers. This matter, as is stated in the order appealed from, had been 
adjourned for further hearing in open court and there was consequently merely a 
continuation of the hearing 
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in chambers. (Leeds v. Lewis (1857), 3 Jur. (N.S.) 1290). No appeal therefore lies 
to the Federal Supreme Court against the order. By s. 89 of the Supreme Court 
Ordinance, Cap. 7, as repealed and re-enacted by s. 37 and the schedule to the 
Federal Supreme Court (Appeals) Ordinance, 1958, an appeal lies to the Full Court 
from any judgment given or order made by a single judge of the court in the exer-
cise of its civil jurisdiction in respect of which there is no appeal to the Federal 
Court except in respect of certain specified orders one of which is an order made 
on an ex parte application. Counsel for the respondent contended that the order 
appealed from is one made on an ex parte application. We do not agree. In our 
view the appellant’s application ceased to be an ex parte application as soon as 
issue was joined by the respondents, and at the time the order appealed from was 
made the matter was proceeding inter partes. That order was therefore made on an 
inter partes application. 

It was not contended that the order appealed from was one of the other speci-
fied orders from which no appeal lies to the Full Court. The preliminary objection 
by counsel for the respondents we held to be without substance and was overruled. 

As regards the merits of the appeal, it would seem that when the matter came 
before PHILLIPS, J., on 13th April, 1959, no reference was made to the provisions 
of O.XL (A), r. 4(3), of the Rules of Court, 1932, which were in force at the time 
that the appellant’s application was filed (i.e. 21st January, 1955). O.XL (A), r. 
4(3), of the Rules of Court, 1932, reads as follows:— 

“Where by any Ordinance or rule it is provided that an application to the 
Court shall be made by an ‘originating motion’, such application shall be 
made by originating summons.”  
With effect from 1st July, 1955, this provision, with the addition at the end 

thereof of the words “or by petition”, was re-enacted as O. 41. r. 5(3), of the Rules 
of the Supreme Court, 1955. 

From the foregoing it is clear that the appellant’s application should have been 
by originating summons with an affidavit in support thereof instead of by an ex 
parte application by way of affidavit—and not, as contended by counsel for the 
respondents, by an originating motion. The distinction is one of importance be-
cause if the proceedings had to be initiated by originating motion that matter 
would have had to come before a judge of the Supreme Court in open court; origi-
nating summonses on the other hand, come before a judge in chambers. 

It will thus be seen that even if there had been strict compliance with the 
Rules the application would have come before a judge in chambers in the first in-
stance and not in open court as PHILLIPS, J., thought. The sum total of the appel-
lant’s error therefore lies in his omission to file an ex parte summons with his affi-
davit. This is a mere irregularity and does not entitle the respondent ex debito justi-
tiae to have the appellant’s application set aside. We think that in the circum-
stances of this case the provisions of O.54, r. 2, should be invoked and we now do 
so. 

The appeal is accordingly allowed and the order made by PHILLIPS. J., on 16th 
April, 1959, is set aside with costs to the appellant in the court below. The matter 
is to be remitted to a judge to be heard and determined. 

Costs in the court below certified fit for counsel. 
Appeal allowed. 
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[Supreme Court—In Chambers (Luckhoo, C.J. (ag.)) January 9, 23, February 6, 
13, April 13, 1960]. 

Practice and procedure—Action—Statement of claim never filed—Application to con-
tinue interim injunction—Leave granted to plaintiff to file affidavit in reply—Affidavit never 
filed—No further documents filed for over one year—Application not heard—Whether 
action altogether abandoned and incapable of being revived—O.32, rr. 3(2) and 9. 

The writ of summons in an action was filed on 26th November, 1956. On that date an 
interim injunction was granted the plaintiff until the final determination of a summons re-
turnable for the 8th December, 1956. On the 22nd December, 1956, leave was granted to the 
plaintiff to file an affidavit in reply to certain affidavits in opposition by the 5th January, 
1957. On the 12th January, 1957, a judge in chambers directed that the matter be transferred 
to another judge in chambers for fixture. The application never came up in court again. The 
statement of claim was never filed and no further documents were filed for over one year. 
Order 9, r. 1(a), provides that— 

“A cause or matter shall be deemed altogether abandoned and incapable of being 
revived if prior to the filing of a request for hearing or consent to judgment or the ob-
taining of judgment— 

(a) any party has failed to take any proceeding or file any documents therein for 
one year from the date of the last proceeding or the filing of the last docu-
ment therein;” 

Order 32, r. 3(2), provides that— 
“(2) If there are any interlocutory proceedings pending, a cause or matter shall not 

become ripe for hearing until the determination of such proceedings unless the Court or 
a judge otherwise orders.” 
On an application by the Registrar to determine whether or not the action should be 

deemed altogether abandoned and incapable of being revived— 
Held: (i) the provisions of O. 32, r. 3(2), do not prohibit pleadings from being filed 

while interlocutory proceedings are pending: 
(ii) the matter fell to be determined under O. 32, r. 9(1)(a), and the action must be 

deemed to have become abandoned and incapable of being revived. 

Order accordingly 

J. O. F. Haynes for the plaintiff. 
Carlos Gomes for the defendants Manbhola and Balkisoon. 

LUCKHOO, C.J. (Ag.): The Registrar seeks to determine whether or not this 
action shall, by virtue of the provisions of O. 32, r. 9, of the Rules of the Supreme 
Court, 1955, be deemed altogether abandoned and incapable of being revived. 

The writ of summons in the action was filed on the 26th November, 1956. On 
that date was also filed an ex parte application by way of affidavit for the interim 
injunction which on the same date was granted the plaintiff until the final determi-
nation of a summons returnable for the 8th December, 1956. By the 12th Decem-
ber. 1956, service of the summons had been effected on all of the defendants and 
certain affidavits in opposition to the plaintiffs affidavit in support of the summons 
had also been filed. On the 22nd December, 1956, leave was granted the plaintiff 
to file an affidavit in reply on or before 5th January, 1957, and the 
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summons was adjourned to the 12th January, 1957, on which date on the applica-
tion of the defendant T. Lee the matter was directed by CLARE, J., to be transferred 
to my court for fixture. No affidavit in reply was ever filed by the plaintiff. I can 
find no trace on the flysheet of the file or in my summons minute books of the 
matter ever having been brought before me in compliance with the direction given 
by CLARE, J. The flysheet on the file discloses that no further proceeding was 
taken or document filed in the matter since CLARE, J.’s direction on the 12th Jan-
uary, 1957, and up to the 2nd January, 1960, when the matter was set down for 
consideration as to whether it shall be deemed abandoned and incapable of being 
revived. 

Order 32, r. 9, of the Rules of the Supreme Court, 1955, provides as follows— 

“9. (1) A cause or matter shall be deemed altogether abandoned and incapable 
of being revived if prior to the filing of a request for hearing or consent to 
judgment or the obtaining of judgment— 

(a) any party has failed to take any proceeding or file any document 
therein for one year from the date of the last proceeding had or the filing 
of the last document therein; or 

(b) no application for or consent to revivor has been filed within six 
months after the cause or matter has been deemed deserted; or 

(c) if the cause or matter has not on the request of any party been en-
tered on the hearing list within six months from the date of any order of 
revivor. 

(2) The instituting of a cause or matter which has been deemed altogether 
abandoned shall be of no effect in interrupting any period of limitation.” 

Counsel for the plaintiff has submitted that in view of the fact that interlocu-
tory proceedings were pending on the 12th January, 1957, and are still not yet de-
termined, by the combined effect of O. 32, r. 3, and of O. 32, r. 9, the matter can-
not be deemed altogether abandoned or incapable of being revived. 

Order 32, r. 3, is as follows— 

“3. (1) Subject as hereinafter provided a cause or matter shall be ripe for hear-
ing when— 

(a) the defendant is in default of appearance or has failed to deliver a de-
fence and the plaintiff has complied with the provisions of Order 11 or 
Order 25 as the case may be; 

(b) the pleadings have been closed by the delivery of a reply or if no re-
ply has been delivered after the time for delivery of a reply has expired; 

(c) an order has been made under Order 12 or under any other Order 
giving directions as to the trial of the cause or matter. 
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(2) If there are any interlocutory proceedings pending, a cause or matter 
shall not become ripe for hearing until the determination of such proceedings 
unless the Court or a Judge otherwise orders.” 

Having regard to the provisions of O. 32, r. 3(1), it seems clear that the matter has 
never become ripe for hearing. In such circumstances hearing of the action could 
not be requested under O. 32, r. 1, and for that reason the matter could not be 
deemed deserted under O. 32, r. 8. That being so the matter could not be deemed 
altogether abandoned and incapable of being revived by virtue of the provisions of 
paragraph (b) or of paragraph (c) of O. 32, r. 9(1). It is conceded that the parties 
have not taken proceeding or filed any document in the action for over one year 
from the date of the last proceeding had or the filing of the last document in the 
action. 

Solicitor for the defendants Manbhola and Balkisoon contends that under the 
provisions of O. 32, r. 9(1)(a), the matter shall be deemed altogether abandoned 
and incapable of being revived. Counsel for the plaintiff, however, contends that 
where interlocutory proceedings are pending the provisions of r. 9(1)(a) of that 
Order are not operative. 

The proceedings of O. 32, r. 3(2), do not prohibit pleadings in an action from 
being filed by the parties while interlocutory proceedings are still pending. It is 
therefore possible for pleadings and documents to be filed in an action even though 
interlocutory proceedings are pending. If this is done there would be no failure to 
file any further pleading or document and the provisions of O. 32, r. 9(1)(a), would 
be inoperative. 

However, it is possible that a defendant may fail to take a proceeding or file a 
document even though the plaintiff may have complied with the provisions of O. 
11 or O. 25 relating to notice of default of the defendant to enter appearance or to 
file his statement of defence as the case may be. In such a case if interlocutory 
proceedings are pending and more than one year has elapsed since the date of the 
last proceeding taken or document filed there would be no default of the plaintiff 
but rather the default of the defendant. Read literally O. 32, r. 9(1)(a), would ap-
pear to have the effect of the cause or matter being deemed abandoned and incapa-
ble of being revived for the failure referred to therein is by “any party” not by “the 
defendant”. To avoid the consequences of that provision it would be necessary in 
such circumstances for a plaintiff to apply under the provisions of O. 32, r. 3(2), 
for an order of the court or judge that the matter shall become ripe for hearing. If 
such an order is obtained then there can be no further difficulty. If the court or 
judge on such an application declines to make the order then in my view the provi-
sions of O. 32, r. 9(1)(a), must be held in so far as it relates to the party not in de-
fault to be inoperative until the determination of interlocutory proceedings or until 
a court or judge makes an order that the matter has become ripe for hearing. 

In the present case the plaintiff who claimed ownership of certain immovable 
property sought an order for an interlocutory injunction until the determination of 
the action to restrain the defendant Lee from passing a transport of that property to 
the other defendants. The plaintiff could have filed his statement of claim but did 
not do so. The 
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nature of the interlocutory proceedings did not prevent this. Had he done so and 
the defendants or any of them had failed to file their statements of defence there 
would have been no failure on the part of the plaintiff to file any document or to 
take any proceeding within one year after the last proceeding taken or last docu-
ment filed. However, the plaintiff having neglected to file his statement of claim 
he could not ask for an order under O. 32, r. 3(2), that the matter shall become ripe 
for hearing. 

In the circumstances the matter falls to be determined under O. 32, r. 9(1)(a), 
and the matter must be deemed to have become abandoned and incapable of being 
revived. 

Order accordingly. 
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[In the Full Court on appeal from the decision of a judge in chambers (Luckhoo, 
C.J. (ag.), Gordon and Miller, JJ.) March 11, April 22, 1960.] 

Practice and procedure—Writ addressed to person other than defendant—Service at 
place other than registered address—Whether court could amend—Fresh step—Waiver—
O. 3, r. 2. 

The writ in this case was issued against “The British Guiana Mine Workers Union . . . 
whose registered address for service and place of business is at McKenzie, Demerara River . 
. .”, and was addressed to “W.E. Bobb, General Secretary, British Guiana Mine Workers 
Union, Registered Office, McKenzie, Demerara River”. Service was effected on W. E. 
Bobb at the Victoria Law Courts. Upon an application made under O. 10, r. 22, by the re-
spondents immediately they were aware of the proceedings, a judge in chambers struck out 
the writ. On appeal by the plaintiff— 

Held: (i) it was manifest that the writ was addressed to some person other than the 
one against whom it was taken out, and that service on Bobb was not at the registered ad-
dress of the union; 

(ii) it was not within the competence of the court to make such amendments to 
the writ as would make it valid; 

(iii) any points raised by the respondents in the course of the argument before 
the trial judge in favour of the striking out of the writ could not be regarded as arguments on 
the merits of the case and did not constitute a waiver. 

Appeal dismissed. 

A. Chase for the appellant. 
L. A. Luckhoo, Q.C., for the respondents. 

Judgment of the Court: On the 8th December, 1958, the defendants 
/respondents applied to a judge in chambers under O. 10, r. 22 of the Rules of the 
Supreme Court, 1955, to have a writ served on them by the plaintiff/appellant 
struck out. After a hearing the trial judge ordered that the writ be struck out and the 
action stand dismissed. 

The appellant has appealed against this order and in support of his appeal has 
urged inter alia that the writ is in order in that it was properly addressed: that even 
if on the face of the writ there appeared to be a non-compliance with O. 3, r. 2, the 
court had the power to amend and ought to have ordered the necessary amendment 
under O. 54, r. 1. 
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The writ which is the subject of this appeal is issued against “The British 
Guiana Mine Workers Union registered under the provisions of the Trades Unions 
Ordinance, Cap. 113, and whose registered address for service and place of busi-
ness is at McKenzie, Demerara River, in the county of Demerara and colony of 
British Guiana (registered number 68)—Defendants”, and it is addressed to “W. E. 
Bobb, General Secretary, British Guiana Mine Workers Union, Registered Office, 
McKenzie, Demerara River”. 

During the hearing of the appeal it was agreed by counsel on both sides that 
service was effected on W. E. Bobb at the Victoria Law Courts, Georgetown. 

It is manifest from the writ that it is addressed to some person other than the 
one against whom the writ was taken out, and that the service on Bobb was not at 
the registered address of the union. The writ clearly contravenes O. 3, r. 2, which 
reads: 

“Every writ of summons shall state at the head thereof the name of every 
plaintiff and shall contain in the body thereof the name and place of residence 
or business of every defendant as far as known.” 

The fact that Bobb was served at a place other than ‘the registered address for 
service’ of the union, lends force to the argument that he is a separate entity from 
the defendant named in the writ. To countenance a writ in this form the court 
would be approving of a procedural method whereby the union could be seriously 
involved even to the extent of a judgment being entered against it in the proceed-
ings about which it may well have had no knowledge. We find the flaw in the writ 
is so fundamental that we regard it as bad ab initio and consequently a nullity. 

It was urged by the appellant that it is within the discretion of the court to 
make such amendments to the writ as will make it valid. The court does not share 
this view. 

It was further contended that since the respondents argued on the merits be-
fore the trial judge that any irregularity was waived, and in support of this argu-
ment counsel for the appellant cited Boyle v. Sacker, [1888] Ch. Div. p. 249. 
Unlike the circumstances in Boyle v. Sacker the respondents in the instant case 
immediately they were aware of the proceedings, in accordance with O. 10, r. 20 
(1) and (2), moved to have the writ struck out. Any points raised by them in the 
course of their argument in favour of the striking out of the writ, cannot be re-
garded as arguments on the merits of the case as such. What the court was then 
asked to direct its attention to, was whether the writ was in order or not, and after 
going very fully into the matter arrived at the conclusion that the writ was bad. 

In view of our findings that the writ is bad ab initio, we can see no useful pur-
pose in addressing our minds to the several other grounds of appeal which were 
addressed to us by counsel for the appellant. 

The appeal is dismissed and the order of the trial judge varied by the deletion 
therefrom of that part of the order which relates to the dismissal of the action. 

The appellant shall pay costs fit for counsel, in this court and the court below. 

Appeal dismissed. 
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[In the Full Court on appeal from a magistrate’s court for the Georgetown Judicial 
District (Luckhoo, C.J. (ag.), and Bollers, J. (ag.)) February 2, March 18, 25, 
April 22, 1960] 

Intoxicating Liquor Licensing Ordinance, Cap. 316—Authority to perform functions of 
Comptroller of Customs & Excise issued under s. 2 of the Excise (Transfer of Duties) Ordi-
nance, Cap. 313—Whether authority validly issued thereunder—Comptroller who issued 
authority subsequently ceased to hold office—Whether authority of any further validity. 

On the 2nd February, 1956, Mr. J. W. Gregory, Comptroller of Customs and Excise, 
gave under, his hand to the appellant, a supervisor of the Customs and Excise Department, a 
written authority in these terms— 

“Be it known that by virtue of the power vested in me under the Excise (Transfer 
of Duties) Ordinance, Chapter 313, Mr. H. C. D’Anjou an officer of the Department of 
Customs and Excise is hereby authorised by me to perform all or any of the functions 
or duties conferred on me by section 3 of the said Ordinance.” 
Mr. Gregory ceased to hold office on the 4th January, 1958, and on the 12th Septem-

ber, 1958, the appellant brought four complaints by virtue of the authority. 
Section 2 of the Intoxicating Liquor Licensing Ordinance, Cap. 316, provides that— 
“the Comptroller means the Comptroller of Customs and Excise and includes any offi-
cer of the Department of Customs and Excise, any warden or sub-warden of a mining 
district and any district commissioner authorised in writing by the Comptroller of Cus-
toms and Excise to perform any of the functions and duties conferred on the Comptrol-
ler of Customs and Excise by this Ordinance;”. 
This definition was first enacted in the Excise (Transfer of Duties) Ordinance, No. 66 

of 1952 (now Cap. 313), and was subsequently incorporated in the Intoxicating Liquor Li-
censing Ordinance, Cap. 316, in the Kingdon edition. 

The magistrate dismissed the complaints holding that the authority was invalid. On ap-
peal it was argued by the respondent that the authority should not have been issued under 
the Excise (Transfer of Duties) Ordinance, Cap. 313, and that in any case it ceased to be of 
any validity after Mr. Gregory ceased to hold office. 

Held: (i) by virtue of s. 3 of the Excise (Transfer of Duties) Ordinance, Cap. 313, 
there were transferred to the office of Comptroller of Customs and Excise certain powers 
and functions in relation to the Ordinances set out in the schedule thereto, including the 
Intoxicating Liquor Licensing Ordinance, Cap. 316; 

(ii) the power vested in the Comptroller of Customs and Excise to give such an 
authority was vested in him by the Excise (Transfer of Duties) Ordinance, Cap. 313, and not 
by any of the Ordinances set out in the schedule thereto; 

(iii) the mere insertion in those Ordinances of the definition of the expression 
“the Comptroller” taken from s. 2 of the Excise (Transfer of Duties) Ordinance, 313, under 
the authority of the Law Revision Ordinance, 1949, could not alter the position; 

(iv) the power to give the authority was annexed to the office of the Comp-
troller of Customs and Excise and not to the individual for the time being holding that of-
fice; 

(v) the authority was valid. 
Appeal allowed. 

K. M. George, Crown Counsel, for the appellant.  
J. O. F. Haynes for the respondent. 

Judgment of the Court: This is an appeal against the decision of a magistrate 
of the Georgetown Judicial District dismissing two com- 
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plaints brought against the respondent Rogers by the appellant H. C. D’Anjou (1) 
for selling rum, contrary to s. 44 (1) of the Intoxicating Liquor Licensing Ordi-
nance, Cap. 316, and (2) for selling malt liquor, contrary to s. 43 of the aforesaid 
Ordinance. Both charges were heard together by consent of the parties. 

The appellant, a supervisor of the Customs and Excise Department, purported 
to institute the complaints under and by virtue of a written authority signed by J. 
W. Gregory, Comptroller of Customs and Excise, and dated 2nd February, 1956. 
Mr. Gregory ceased to hold the office of Comptroller of Customs and Excise on 
the 4th January, 1958. The complaints were both instituted on the 12th September, 
1958. At the conclusion of the appellant’s case the magistrate dismissed the com-
plaints upholding the submissions of counsel for the respondent that the written 
authority signed by Mr. Gregory was invalid. 

Section 99 of the Intoxicating Liquor Licensing Ordinance, Cap. 316, requires 
all fines and penalties to which anyone is liable under that Ordinance to be sued 
for, prosecuted, realised and recovered, by the Comptroller under the Summary 
Jurisdiction Ordinances. The term “Comptroller” is defined by s. 2 of that Ordi-
nance as follows— 

“ ‘the Comptroller’ means the Comptroller of Customs and Excise and 
includes any officer of the Department of Customs and Excise, any warden or 
sub-warden of a mining district and any district commissioner authorised in 
writing by the Comptroller of Customs and Excise to perform any of the func-
tions and duties conferred on the Comptroller of Customs and Excise by this 
Ordinance;” 

The marginal note to this definition is “No. 66 of 1952” and shows that the 
source of this definition is the Excise (Transfer of Duties) Ordinance, 1952 (No. 
62), now included in the Revised Edition of the Laws as Cap. 313. 

The written authority produced in evidence by the appellant is worded as fol-
lows— 

“Be it known that by the virtue of the power vested in me under the Ex-
cise (Transfer of Duties) Ordinance, Chapter 313, Mr. H. C. D’Anjou an offi-
cer of the Department of Customs and Excise is hereby authorised by me to 
perform all or any of the functions or duties conferred on me by section 3 of 
the said Ordinance. 

J. W. GREGORY 

Comptroller of Customs and Excise.”  

The Excise (Transfer of Duties) Ordinance, Cap. 313, is as follows— 

1. This Ordinance may be cited as the Excise (Transfer of Duties) Or-
dinance. 

2. In this Ordinance unless the context otherwise requires— 

“the Comptroller” means the Comptroller of Customs and Excise and 
includes any officer of the Department of Customs 
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and Excise, any warden or sub-warden of a mining district and any district 
commissioner authorised in writing by the Comptroller of Customs and Excise 
to perform any of the functions and duties conferred on the Comptroller of 
Customs and Excise by this Ordinance; 

“district commissioner” means the commissioner of the district appointed 
under the District Government Ordinance, any assistant district commissioner 
of a district and any public officer appointed to the staff of any administrative 
or mining district office. 

3. Notwithstanding the provisions of section 9 of the District Govern-
ment Ordinance, on the commencement of this Ordinance— 

(a) the Comptroller shall have and exercise all the powers and functions 
and perform the duties of district commissioners under the Ordinances and 
regulations set out in the schedule hereto; 

(b) where in any of the Ordinances and regulations set out in the sched-
ule hereto or in the regulations made by the Governor and Court of Policy on 
the 3rd October, 1905, under the provisions of the Spirits Ordinance, and pub-
lished in the Gazette of the 4th October, 1905, or in any contract, agreement 
or document relating to or made in pursuance of any of them the Comptroller 
of Customs, the comptroller, the commissary or a district commissioner is 
mentioned or referred to the Comptroller shall be intended and taken in place 
thereof. 

SCHEDULE. 
Ordinance. Chapter. 

Intoxicating Liquor Licensing.........................................  316 
Bitters and Cordials ........................................................  318 
Spirits..............................................................................  319 
Stills ...............................................................................  320 

Regulations. 
The Match Factories Regulations. 

Prior to 1937, the powers and functions now exercised and the duties now per-
formed by the Comptroller under the Intoxicating Liquor Licensing Ordinance and 
certain other Ordinances were exercised and performed by commissaries of taxa-
tion. By the District Administration (Transfer of Duties) Ordinance, 1937 (No. 31 
of 1937), the powers, functions and duties of commissaries of taxation under those 
Ordinances were transferred to district commissioners. By the Excise (Transfer of 
Duties) Ordinance, 1952 (No. 66 of 1952), now Cap. 313, the powers, functions, 
and duties of district commissioners under those Ordinances were with effect from 
1st January, 1953, transferred to the Comptroller. On the 15th January, 1956, when 
the Revised Edition of THE LAWS OF BRITISH GUIANA came into force, the Excise 
(Transfer of Duties) Ordinance, 1952 (No. 66 of 1952), appeared as Cap. 313, and 
the Intoxicating Liquor Licensing Ordinance (formerly Cap. 111) as Cap. 316. The 
Ordinances mentioned in the schedule to Ordinance No. 66 of 1952, were desig-
nated in the schedule to Cap. 313 
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by the numbers of the new chapters in which they now appear in the Revised Edi-
tion of the Laws. The references to “district commissioner” which had replaced 
references to “commissary of taxation” appearing in the old edition (1930) were 
replaced by references to “Comptroller” and the (Transfer of Duties) Ordinance, 
1937, was omitted from the Revised Edition as it was spent. 

Counsel for the respondent has submitted that the written authority is mean-
ingless, for, apart from the provisions of paragraph (b) of s. 3 which are not mate-
rial to this matter, none of the Ordinances referred to in the schedule to Cap. 313, 
contain any reference in their provisions to district commissioners. Paragraph (a) 
of s. 3 counsel argued should have been omitted by the Commissioner appointed 
for preparing the Revised Edition of the Laws. 

What does the written authority purport to state? Firstly, it states that the 
Comptroller of Customs and Excise has been empowered to authorise an officer of 
the Department of Customs and Excise to perform certain functions and duties. 
This is so for it is by virtue of the definition of the expression “the Comptroller” 
contained is s. 2 of the Excise (Transfer of Duties) Ordinance, 1952 (No. 66 of 
1952), that the Comptroller has been empowered to authorise in writing the hold-
ers of certain specified offices to perform any functions and duties. 

The reference “No. 66 of 1952” in the marginal note to the definition of “the 
Comptroller” in Chapters 316, 318, 319 and 320 shows the source of the defini-
tion. Secondly, the authority states that certain functions and duties were conferred 
on the Comptroller of Customs and Excise by s. 3 of the Excise (Transfer of Du-
ties) Ordinance. It is the fact that by virtue of s. 3 of that Ordinance there were 
transferred to the office of Comptroller of Customs and Excise certain powers and 
functions in relation to the Ordinances set out in the schedule to Cap. 313. The 
power vested in the Comptroller of Customs and Excise to give such written au-
thority was not vested in him by any of the provisions of any of the Ordinances set 
out in the schedule to Cap. 313 but was given him by the Excise (Transfer of Du-
ties) Ordinance now to be found at Cap. 313 of the Revised Laws. The transfer of 
the functions and duties of district commissioners in respect of those Ordinances 
was never made under or by virtue of any of the Ordinances set out in the schedule 
to Cap. 313. The mere insertion in those Ordinances of the definition of the ex-
pression “the Comptroller” taken from s. 2 of the Excise (Transfer of Duties) Or-
dinance under the authority of the Law Revision Ordinance, 1949, cannot alter the 
position. Regard must also be had to the state of the law when the Excise (Transfer 
of Duties) Ordinance, 1952, was enacted. The authority is in our opinion valid. 

It may be that a simpler form of authority can be devised bearing reference to 
the powers and duties of the Comptroller under the Ordinances contained in Chap-
ters 316, 318, 319 and 320 and not bearing reference to the provisions of Cap. 313, 
but this fact cannot affect the question as to the validity of the written authority 
produced in evidence. 

It was also submitted by counsel for the respondent that the written authority 
even if valid when given became spent when Mr. Gregory ceased to hold the office 
of Comptroller of Customs and Excise. We do not agree with this submission. The 
power to give such an authority 
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is annexed to the office of Comptroller of Customs and Excise and not to the indi-
vidual for the time being holding that office. 

In our opinion the written authority produced in evidence is valid and the ap-
pellant when he instituted the charges against the respondent was properly author-
ised so to do. 

The appeal against the dismissal of both charges is allowed. The orders of the 
magistrate are set aside and the matters are remitted to the magistrate with the di-
rection that the respondent be given an opportunity to make his defence to the 
charges and thereafter that the matters be further heard and determined according 
to law. 

The respondent will pay the appellant his costs of this appeal fixed at $20:— 

Appeal allowed. 
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ABRAMS v. THE MEMBERS OF THE GOVERNING BODY 

OF THE ANGLICAN SCHOOLS IN B.G. AND OTHERS 

[Supreme Court (Luckhoo, C.J. (ag.)) January 12, 15, 21, February 3, April 23, 
1960] 

Crown servant—Not incorporated—Whether suable in official capacity. 
Justices Protection Ordinance, Cap. 18—Wrongful dismissal of teacher—Employment 

and dismissal of teachers incidental to statutory duties—Whether protection attracted. 
Natural justice—Dismissal of teacher for criminal conviction—No departmental in-

quiry—Whether dismissal a nullity—Education Ordinance, Cap. 91, ss. 47—51, and Edu-
cation Code, Cap. 91, reg. 59. 

The first-named defendants were the governing body and the third-named defendant, 
Jones, was their manager of Cane Grove Anglican School. The plaintiff was employed by 
the governing body as a teacher at the school. Regulation 51 of the Education Code, Cap. 
19, provides that the appointment, terms of employment, payment, promotion, transfer, and 
termination of employment of teachers shall rest directly with the governing bodies subject 
to the prior approval of the Director of Education, the second-named defendant. On July 21, 
1954, the plaintiff was convicted on a summary charge, and was on this ground later dis-
missed by the governing body with the approval of the Director of Education. Notice of this 
decision was given by the manager by letter dated 10th January, 1955, but the governing 
body had held no previous inquiry and had not given the plaintiff any opportunity of excul-
pating himself. Eight months after his dismissal and without previously serving any notice 
of intended action under the Justices Protection Ordinance, Cap. 18, the plaintiff sued for a 
declaration that the dismissal was null and void, an injunction and damages for wrongful 
dismissal. 

Held: (i) the second-named defendant, the Director of Education, is a Crown servant 
and not a body corporate; as such he is not therefore a legal person and cannot be sued; 

(ii) the first-named defendants were entitled to the protection of the Justices Protection 
Ordinance, Cap. 18, both as to time and notice, since the employment and dismissal of 
teachers was a necessary incident in the performance of their statutory duties; 

(iii) where a competent court has pronounced judgment on a criminal charge laid 
against a teacher it is not necessary for an inquiry to be made by a board in respect of the 
same charge. 

Judgment for the defendants. 
L. F. S. Burnham and Dr. F. W. H. Ramsahoye for the plaintiff. 
J. H. S. Elliott for the first-and third-named defendants. 
S. S. Ramphal, Solicitor-General, for the second-named defendant. 
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LUCKHOO, C.J. (Ag.) This is a claim by the plaintiff against the defendants 
jointly and severally for— 

(a) a declaration that the dismissal of the plaintiff by the third named 
defendant Jones from his employment as a second-class certificated assistant 
teacher at the Cane Grove Anglican School was unlawful, null and void; 

(b) an injunction restraining the defendants from preventing the plaintiff 
from exercising his duties as such second-class certificated assistant teacher at 
the Cane Grove Anglican School.; 

(c) $10,000 as damages for wrongful dismissal; 

(d) a declaration that the action of the first-named defendants, the mem-
bers of the Governing Body of Anglican Schools in British Guiana, and/or the 
second-named defendant, the Director of Education, in adopting and/or ratify-
ing and/or acquiescing in the third-named defendant’s dismissal of the plain-
tiff was unlawful, ultra vires, null and void; 

(e) an injunction restraining the defendants and every of them from 
dismissing or interdicting the plaintiff from his post as a second-class certifi-
cated teacher at Cane Grove Anglican School or any other suitable primary 
school within the Colony. 

A statement of agreed facts was filed in the action on March 5, 1957, and at 
the hearing before me it was agreed by counsel for all parties that this statement 
would take the place of and be in substitution for evidence on oath and the hearing 
of the action proceeded on that basis. 

Counsel for the plaintiff at the hearing abandoned all claim to an award of 
special damages. 

The statement of agreed facts filed is as follows: 

AGREED FACTS 

1. The first-named defendants are and were at all material times the govern-
ing body, and in control of the Anglican Schools, including the Cane Grove Angli-
can School, in the Colony of British Guiana. 

2. The third-named defendant was nominated manager of the said Cane 
Grove Anglican School by the first-named defendants and was at all material times 
so acting, the first-named defendants having delegated to him all their powers in 
regard to the said school except the appointment or termination of appointment of 
head teachers and first-assistant teachers of which delegation the first-named de-
fendants informed the second-named defendant in writing. 

3. The plaintiff was by letter of appointment dated March 22, 1954, and 
signed by the third-named defendant appointed as from May 
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1, 1954, a Class II assistant teacher at Cane Grove Anglican School, an aided 
school in the county of Demerara. The said appointment was approved by the sec-
ond-named defendant, and was not an appointment of a head or first assistant 
teacher. 

4. The said letter of appointment was in the following terms: 

“ASSISTANTS 
Address: St. Mark’s Vicarage 

Circular letter Enmore 
No. 22nd March, 1954. 

Cane Grove Anglican School  

Sir, 
You are hereby appointed Class II Assistant of the above-named school with 

effect from 1st May, 1954, at a salary of $95.00 a month. 
2. You will be liable to be transferred from time to time, subject to the ap-

proval of the Director of Education, for duty as Assistant Teacher in any School 
under the control of the Governing Body of the Anglican Schools provided that no 
loss of salary is thereby incurred. 

3. Your employment is subject to the provisions of the Education Code, as 
amended from time to time, and may be terminated by one month’s notice in writ-
ing on either side. 

4. Your duties will be to undertake such teaching and supervisory duties as 
may reasonably be assigned to you by the Head Teacher, and to give religious in-
struction to the pupils as follows:— as directed by the Head Teacher. 

5. A copy of a letter from the Director approving of your appointment is at-
tached. 

Yours faithfully, 
Joseph H. Jones  

(Manager)  
Cane Grove Anglican School. 

Mr. Bertrand Abrams  
Address:  Golden Grove  

E.C. Demerara 

Read and Noted  
Bertrand Abrams 
Class II Asst. Teacher St. Andrew’s Anglican School 

Date: 24.3.54.” 

5. Pursuant to the said letter the plaintiff took up his said appointment and 
acted and was paid as such teacher until January 11, 1955. 

6. On July 21, 1954, the plaintiff was convicted by the magistrate of the 
East Demerara Judicial District for being on June 10, 1954, in possession of pro-
hibited publications contrary to s. 4 of the Undesirable Publications (Prohibition of 
Importation) Ordinance, and fined $25 
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or one month’s imprisonment in default. The complaint was filed on June 30, 
1954, and made returnable for July 7, 1954. 

7. On July 31, 1954, the plaintiff filed notice of appeal against the said con-
viction, and on August 3, 1954, lodged with the clerk of the court for the East 
Demerara Judicial District the sum of $25 to abide the costs of the said appeal, but 
took no further step in connection therewith, save that he paid the said fine of $25. 

8. On January 8, 1955, the second-named defendant wrote to the third-
named defendant as follows: 

“No. 364/46 Education Department. 
P.O. Box 41,  

British Guiana.  
8th January, 1955.  

Dear Sir, 
Mr. Bertrand Abrams—Appeal 

I desire to acknowledge receipt of your letter dated 6th January 1955, on the 
above named subject along with the enclosure. 

As the Superintendent of Police has now informed you that Mr. Abrams has 
abandoned the appeal and paid the fine, he may now be dismissed in accordance 
with the ruling of the Law Officers for a breach of the emergency regulations. 

Yours faithfully, 
(Sgd.) R. C. G. Potter. 

Director of Education (Ag.)  
Rev. J. H. Jones,  
St. Mark’s Vicarage,  
Enmore, E.C. Demerara.’’ 

9. On January 10, 1955, the third-named defendant acting in accordance 
with the second-named defendant’s instructions, wrote to the plaintiff as follows: 

“St. Mark’s Vicarage,  
Enmore. E.C. Demerara, 

10th January, 1955.  
Mr. Bertrand Abrams,  
Cane Grove Anglican School.  
East Coast, Demerara. 
Dear Sir, 

As the appeal against your conviction has been abandoned and the fine paid, I 
have to inform you that, in accordance with the ruling of the Law Officers for the 
breach of the emergency regulations, you are dismissed from your post as a Cl. II 
Assistant Teacher in Cane Grove Anglican School as from 11th January, 1955. 

Yours faithfully, 
(Sgd.) Joseph H. Jones  

Manager.” 
10.  Since January, 1955, the plaintiff has not carried out any duties as such 

Class II assistant teacher at the said Cane Grove Anglican School and has not re-
ceived any salary. 
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11. On April 27, 1955, the plaintiff wrote to the second-named defendant as 
follows: 

“Nabaclis, 
E.C. Demerara.  

27th April, 1955.  
The Director of Education,  

Education Dept. 
Dear Sir, 

I hereby request that the full reasons be supplied to me which caused my dis-
missal from the post of Cert. Asst. Class II which I held on the staff of Cane Grove 
Anglican School until the date of my dismissal, the 11th January, 1955. 

I was dismissed by a note received on the same day from the Manager Rev. J. 
H. Jones, and the clearest indication of the reasons for dismissal given by the note 
was that it accorded ‘with the advice of the law officers.’ 

This request is made in the interests of establishing clearer basis of my present 
position in keeping with the terms of Regulation 5 (1) (a) of the Education Code. 

Thanking you, I am, 
Yours respectfully.  

(Sgd.) Bertrand Abrams.” 

This action had come on for hearing on September 11 and 22, 1958, before 
STOBY, J., who on the latter date reserved decision in the matter. Unfortunately it 
was not possible for STOBY, J., to prepare and deliver judgment before proceeding 
in December, 1958, to take up his appointment as Chief Justice of Barbados. 
Thereafter, for various reasons the re-hearing of the matter could not proceed until 
January 12, 1960. 

It was submitted by the Solicitor-General on behalf of the second-named de-
fendant, the Director of Education, that the Director is not as such a legal persona 
and accordingly cannot be made a defendant in any proceeding before the court. 

Section 3 of the Education Ordinance, Cap. 91, provides that the Governor, 
with the approval of the Secretary of State, may appoint a Director of Education 
for the Colony who shall receive the salary or emoluments from time to time pro-
vided for that purpose by the Legislative Council, and who shall hold office during 
pleasure. The Director is a Crown servant and is not a corporate body. 

The Solicitor-General cited the case of Raleigh v. Goschen, [1898] 1 Ch. 73, 
as authority for the proposition that actions will not lie against Crown servants in 
their official capacity. In that case the plaintiffs brought a claim against the defen-
dants in their official capacity as Lords of the Admiralty with a view to establish-
ing as against them that they were not entitled to enter upon, or acquire by way of 
compulsory purchase certain land, the property of the plaintiffs, and claiming 
damages for trespass and an injunction to restrain further trespass. It was held by 
ROMER, J., that though the plaintiffs could sue any of the defendants individually 
for trespass committed by them, they could not sue them in their official capacity. 
Leave to amend by suing the defendants in their individual capacity was not 
granted the plaintiffs on the ground 
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that to do so would be to change one action into another of a substantially different 
character. 

In the present case it is to be observed that the action has been brought against 
the Director of Education as such without naming him. There is no enactment in 
British Guiana similar to the Crown Proceedings Act, 1947. 

In Hutton v. Secretary of State for War (1926), 43 T.L.R. 106, it was held that 
it was not competent for the plaintiff to bring a motion for an injunction against the 
Secretary of State for War as such. 

In Hosier Bros. v. Derby (Earl), [1918] 2 K.B. 671, an action was brought by 
the plaintiffs Hosier Brothers against the defendant, the Earl of Derby, who was 
described as His Majesty’s Principal Secretary of State for War, upon a contract 
entered into with them by the Secretary of State for War. The plaintiffs alleged that 
the defendant had improperly used a steam engine and hay press for other than the 
purposes specified in the contract and claimed a declaration that the plaintiffs were 
entitled to compensation for the improper use of the engine and certain other dec-
larations as to the construction and meaning of the contract. The defendant ob-
jected that the action was not maintainable on the ground that where a contract is 
made on behalf of the Crown, by a servant of the Crown, the remedy of the subject 
is by petition of right and not by action and no action would lie. It was held by the 
Court of Appeal that it was a general principle that a servant of the Crown who 
contracts on behalf of the Crown cannot be sued on the contract, and that an action 
can no more be brought against a servant of the Crown for a declaration as to what 
a contract means than it can be brought for a substantive remedy on the contract 
itself. 

The Solicitor-General also cited the case of Bombay & Persia Steam Naviga-
tion Co. v. Maclay, [1920] 3 K.B. 402, in support of the proposition that proce-
dural difficulties in the way of a plaintiff cannot be overcome by claiming a decla-
ration against a public officer in his individual capacity. In that case the plaintiffs 
brought an action against His Majesty’s Shipping Controller appointed under the 
Defence of the Realm Regulations, who gave a direction under those regulations 
whereby the plaintiffs’ ship was diverted from her voyage. The plaintiffs thereby 
lost the use of their vessel for some days and incurred certain expenses. The plain-
tiffs sued the defendant claiming a declaration that they were entitled to compensa-
tion for the loss and expenses so incurred by them. It was not sought to sue the 
defendant for money payable by statute, but the question was whether, when a 
person had a demand of that kind, he could get a declaration of his rights against 
the Treasury by suing an official in his own name because he could not sue him in 
any other way. It was held by ROWLATT, J., that he could not. 

Counsel for the plaintiff in this action has conceded that in so far as the claims 
for an injunction and for damages are concerned they would not be applicable to 
the Director of Education. He submitted, however, that the provisions of the Edu-
cation Ordinance, Cap. 91, and of the Education Code support the view that the 
Director of Education is a corporate body. He cited the case of Carltona, Ltd. v. 
Commissioners of Works, [1943] 2 All E.R. 560, to show that where a government 
depart- 
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ment or minister is incorporated it or he can be sued even though it or he may be 
acting as an agent of the Crown. It is to be observed, however, that in that case the 
point as to whether it was competent for the plaintiffs to sue the Commissioners of 
Works was not taken. I do not, however, agree with the contention of counsel for 
the plaintiff that the Director is an incorporated body. Counsel for the plaintiff 
referred to the case of Master Ladies Tailors Organisation v. Minister of Labour & 
National Service, [1950] 2 All E.R. 525, a case decided after the enactment of the 
Crown Proceedings Act, 1947, where an incorporated minister was sued and not an 
authorised department, but apparently no question was raised as to whether the 
proper defendant was before the court. I hold that the submission in limine of the 
Solicitor-General is well founded and that the claims against the second-named 
defendant the Director of Education are misconceived and must be dismissed with 
costs to be taxed to January 12, 1960. 

It is now necessary to deal with the contention of counsel for the first-and 
third-named defendants that the provisions of s. 8 of the Justices Protection Ordi-
nance, Cap. 18, are applicable to actions of this nature. Under the provisions of s. 8 
(1) of that Ordinance, no action shall be brought against a justice for anything done 
by him in the execution of his office unless the action is commenced within six 
calendar months next after the act complained of has been committed. It is con-
ceded by the plaintiff that this action was commenced some eight months after the 
act complained of had been committed. Section 8 (2) of the Ordinance provides 
that the action shall not be commenced against the justice until one calendar month 
at least after notice in writing of the intended action has been delivered to him, or 
left for him at his usual place of abode, by the party intending to commence the 
action, or by that party’s attorney or agent, wherein the cause of action and the 
court in which the action is to be brought shall be clearly and explicitly stated. It is 
conceded by counsel for the plaintiff that no notice of action was given any of the 
defendants. 

Counsel for the defendants contended that by virtue of the provisions of s. 14 
of the Ordinance the defendants are entitled to the protection of the provisions of s. 
8 of the Ordinance. Section 14 provides that the Ordinance shall apply for the pro-
tection of all members of the police force, all constables, all district commission-
ers, and all other persons for anything done in the execution of their office under 
and by virtue of any Ordinance. 

The provisions of the Justices Protection Ordinance, Cap. 18, were enacted in 
1850 and are based on the provisions of the Justices’ Protection Act, 1848. The 
provisions of s. 2 of the Ordinance are identical with those of s. 1 of the Act save 
that instead of the words “shall be an action on the case as for a tort” in s. 1 of the 
Act, the words “shall be an action as for a tort” are used in s. 2 of the Ordinance. 
Those latter words were not introduced in the section, as junior counsel for the 
plaintiff suggested, because of the fact that under the Roman Dutch law which 
prevailed in the Colony in 1850 when the Ordinance was enacted there was noth-
ing known to Roman Dutch law as a tort. If I have understood the Solicitor-
General’s contention in this respect he is of the view that those words were intro-
duced because it was intended that claims for breaches of contracts should be 
treated under the Ordinance just as if they were claims in tort. But it seems to me 
that the words “shall be an action as 
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for a tort” were introduced because the provisions of the Act related to the protec-
tion of justices only for acts done by them in the execution of their office and such 
acts had nothing to do with breaches of contract. The case cited by the Solicitor-
General in support of his contention that the provisions of the Ordinance apply to 
actions for wrongful dismissal is McManus v. Bowes, [1937] 3 All E.R. 227. That 
case arose under the provisions of the Public Authorities Protection Act, 1893. 
Section 1 of the Act provides: 

“Where. .any action, prosecution, or other proceeding is commenced in 
the United Kingdom against any person for any act done in pursuance, or exe-
cution or intended execution of any Act of Parliament, or of any public duty 
or authority, or in respect of any alleged neglect or default in the execution of 
any such Act, duty or authority, the following provisions shall have effect: 

(a) The action, prosecution, or proceeding shall not lie or be instituted unless 
it is commenced within six months next after the act, neglect, or default com-
plained of.” 

In McManus’ case the provisions of s. 1 of the Public Authorities Protection 
Act were held to apply and SLESSER, L.J. ([1937] 3 All E.R at p. 238), quoted the 
following passage from the judgment of Lord BUCKMASTER, L.C., in Bradford 
Corpn. v. Myers, [1916] 1 A.C. 242: 

“In other words, it is not because the act out of which an action arises is 
within their power that a public authority enjoys the benefit of the statute. It is 
because the act is one which is either an act in the direct execution of a statute, 
or in the discharge of a public duty or the exercise of a public authority.” 

SLESSER, L. J. (ibid., at p. 238) then went on to say: 

“In other words, if the only connection between the employment of Dr. 
McManus and the statute had been that the local authority would have to point 
to the statute as an enabling statute to give it power to make contracts with 
doctors on such terms as it thought fit, then I think it might well be argued 
that, this being an act which is not only within its power, but also an act in 
which it is free to make such contracts as it thinks fit, the case would be like 
the sale of the coal products in Bradford Corpn. v. Myers, [1918] 1 A.C. 242, 
and the Public Authorities Protection act would not apply . . . if the true view 
be that this appointment and removal are directly statutory, not by reason of 
any contract, but by reason of the operative language of the section itself, as I 
think is the case with such an office as this, where the officer holds office dur-
ing pleasure, then I think that it follows that such a case is not a contract of the 
voluntary nature suggested in Bradford Corpn. v. Myers . . . but is a direct 
execution of the statute itself.” 

The material words in s. 14 of the Justices Protection Ordinance, Cap. 18, in 
so far as they relate to the defendants are: 

“This Ordinance shall apply for the protection of . . . all other persons for 
any thing done in the execution of their office under and by virtue of any Or-
dinance;” 
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and are in terms somewhat narrower than the provisions of s. 1 of the Public Au-
thorities Protection Act, 1893. 

It was contended by counsel for the plaintiff that the provisions of s. 14 of the 
Justices Protection Ordinance do not apply to breaches of contract. Counsel did 
not cite any authority in support of this contention. However, support for his view 
may be found in the older cases. For example, in Davies v. Swansea Corpn. 
(1853), 8 Exch. 808, it was contended by counsel for the plaintiff and conceded by 
counsel for the defendants that the Public Health Act, 1848, which required a no-
tice of action to be given, did not apply to actions upon a specific contract and 
only applied to torts or quasi-torts. In Clarke v. Lewisham Borough Council 
(1902), 67 J.P. 195, where the action was one for wrongful dismissal, it was held 
by BIGHAM, J., that the Public Authorities Protection Act, 1893, was not intended 
to apply to breaches of contract. In Sharpington v. Fulham Guardians, [1904] 2 
Ch. 449, where the action was for breach of contract, the defendants employing 
the plaintiff as an independent contractor to do works required by their public du-
ties, FARWELL, J., held that the Public Authorities Protection Act, 1893, did not 
apply to a private contract of the defendants. But in Lyles v. Southend-on-Sea 
Corpn., [1905] 2 K.B. 1, where a municipal corporation ran a tramway under 
statutory authority, a passenger sued the corporation for damages for negligence. 
Though arising out of a contract the action was in substance one for a tort. It was 
held that the Act applied but the Court of Appeal did not determine what the posi-
tion would have been if the ticket issued to the passenger had contained special 
conditions. 

In Bradford Corpn. v. Myers the Corporation were under a duty by statute to 
make gas and they also had the power to sell coke, a byproduct of making gas. 
They sold coke to Myers but by the negligence of their servants part of the coke 
was precipitated through Myers’ window. Myers brought an action against the 
Corporation, but not within six months, and the Corporation sought to rely on the 
Public Authorities Protection Act, 1893. The House of Lords, affirming the Court 
of Appeal, held that the act applied. In the course of his speech Lord BUCKMAS-
TER, L.C., said that, in respect of the contention that the Act did not apply to ac-
tions for breaches of contract, the question could not be resolved by a simple dis-
tinction between questions of tort arising out of contract and questions of tort aris-
ing independently of contract, but the fact that actions on contracts made by local 
authorities had been held to be outside of the statute showed that the courts had 
considered that the words of the statute needed careful and strict scrutiny. 

McManus v. Bowes, [1937] 3 All E.R. 227, is an authority against the conten-
tion of counsel for the plaintiff. By the Lunacy Act, 1890, s. 276 (1): “The visiting 
committee of every asylum shall appoint. . . (b) a medical officer . . . .(f) such 
other officers and servants as they think fit”; and by s. 276 (3) of that Act: “The 
Committee may remove any person appointed under this section . . .” 

It was held that both claims were out of time, being founded in each case on 
an alleged neglect or default in the intended execution of an Act of Parliament 
within the meaning of the Public Authorities Protection Act, 1893. SLESSER, L.J., 
said ([1937] 3 All E.R. at p. 238): 

“If the true view be that this appointment and removal are directly statu-
tory, not by reason of any contract, but by reason of 
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the operative language of the section itself, as I think is the case with such an 
office as this, where the officer holds office during pleasure, then I think that 
it follows that such a case is not a contract of the voluntary nature suggested in 
Bradford Corpn. v. Myers or in Sharpington v. Fulham Guardians or in sev-
eral cases which are there discussed, but is a direct execution of the statute it-
self.” 

In that case, as the headnote states, an assistant medical officer at a mental 
hospital, who was employed under a contract containing no express reference to 
notice, was dismissed and paid three months’ salary in lieu of notice. He applied 
for superannuation allowance, but his application was refused by the Ministry of 
Health. Nearly six years after his dismissal he issued a writ against his late medical 
superintendent, various members of the hospital committee and the clerk of the 
hospital, alleging a number of causes of action including a claim against the com-
mittee for wrongful dismissal and insufficiency of notice and a claim for return of 
superannuation contributions. 

In Griffiths v. Smith, [1941] 1 All E.R. 66, the plaintiff, the mother of one of 
the pupils of a non-provided public elementary school, was invited by the head-
master with the authority of the managers (who derived their powers under statute) 
to attend an exhibition of work held in one of the school buildings. She received 
injuries through a collapse of the floor and brought an action against the managers 
for damages outside of the time limited by the Public Authorities Protection Act, 
1893. It was held by the House of Lords that the Act applied. In the course of his 
speech the Lord Chancellor, Viscount SIMON, said ([1941] 1 All E.R. at p. 72): 

“Lastly was the action of the managers in authorising the invitations to 
this school display an act done in the execution of their statutory duty or au-
thority? It was strenuously contended for the appellants that this action was 
‘voluntary’ in the sense in which the sale of coke in Bradford Corp. v. Myers 
was voluntary. It is true that St. Clement’s school could have been carried on 
without arranging to hold this display, but that is not the true test. The real 
question is whether the managers, in authorising the issue of invitations to the 
display on the school premises after school hours, should be regarded as exer-
cising their function of managing the school.” 

Lord PORTER (ibid., at p. 91) expressed the view that in order that the act done 
should be held to be done in the exercise of a public duty, there must be a correla-
tive public right. 

In Turburville v. West Ham Corpn, [1950] 2 All E.R. 54, an education author-
ity was authorised by statute, the Local Government Staffs (War Service) Act, 
1939, to pay teachers employed by them and absent on war service such sum as 
would make up their remuneration in respect of war service to the amount of the 
salary received by them at the date of their being called up with such increments, if 
any, of their grades which they would have received but for such war service. The 
teachers had been employed on a scale of salaries laid down under statutory provi-
sions. The terms of these provisions formed part of the contracts of service of the 
plaintiffs. By the remuneration of Teachers Order, 1945 (No. 1317 of 1945), the 
scale of school teachers’ salaries was increased as from April 1, 1945. The author-
ity later informed the plaintiffs that they could not receive the benefits of the scale 
of 1945 as between April 1, 1945, and 
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the date of their demobilisation, November, 1945. The plaintiffs sued the authority 
claiming that they were entitled to the benefit of the new scale. For the authority it 
was contended that the action was barred by the provisions of s. 21 of the Limita-
tion Act, 1939 (a limitation provision similar to s. 1 of the Public Authorities Pro-
tection Act, 1893.) It was held by the Court of Appeal that the provisions of s. 21 
of the Limitation Act, 1939, did not apply to the action, as the Local Government 
Staffs (War Service) Act, 1939, permitted but did not make it obligatory on the 
authority to augment the teachers’ remuneration for war service, and the payments 
of war service increments were not made for the benefit of the public but for the 
benefit of the employees and the failure to pay on the new scale of 1945 did not 
therefore fall within s. 21 of the Limitation Act, 1939. Lord OAKSEY in the course 
of his judgment, after referring with agreement to the view expressed by Lord 
PORTER in Griffith v. Smith, [1941] 1 All E.R. 66, that in order that the act should 
be held to be done in the exercise of a public duty, there must be a correlative pub-
lic right, said that the teachers had no correlative right to the augmented payments 
which were entirely in the discretion of the appellants and that there was no find-
ing that the payments were made in the interests of the school. SINGLETON, L.J., 
applied the test suggested by Lord BUCKMASTER. L.C., in Bradford Corpn. v. 
Myers and WYNN PARRY, J., in his judgment said ([1950] 2 All E.R. at p. 64): 

“As regards the applicability of s. 21 (1) of the Limitation Act, 1939, I 
agree that the original contracts between the defendants and the respective 
plaintiffs were made by the defendants in the direct execution of their public 
duty under the Education Act, 1921, s. 148 (1), and that s. 21 (1) of the Act of 
1939 would apply to those contracts. I further agree that the effect of the reso-
lution was to add to the contractual terms between the defendants and the re-
spective plaintiffs. I do not agree, however, with counsel for the defendants 
that the result follows for which he contends, viz., that those terms are to be 
read into, or with, the original contracts so that it can be said of them that, just 
as s. 21 (1) of the Limitation Act, 1939, applies to the original contracts, so it 
must apply to the added terms. Such a result would be plainly contrary to the 
facts. Unlike the original contracts, the added terms were not brought into ex-
istence under or pursuant to the Education Act, 1921. Indeed they could not be 
justified under that Act. They were brought into existence by virtue of the Lo-
cal Government Staffs (War Service) Act, 1939, s. 1, and the applicability or 
otherwise of s. 21 (11 of the Limitation Act, 1939, must be tested by reference 
to that Act. The effect of the Local Government Staffs (War Service) Act, 
1939, s. 1, was to do no more than authorise the defendants, if they should 
think fit, to arrange with the plaintiffs, either as a voluntary act or as a con-
tract, to make the payments mentioned in the section. If and so far as the de-
fendants exercised that authority in any case, they did not do so, in my view, 
in pursuance or execution of any Act of Parliament or of any public duty or 
authority. All they did was to enter into a private arrangement with the plain-
tiffs, which, but for the statutory authority in question, they could not have 
done.” 

The first and third-named defendants are a governing body and a manager re-
spectively. They are in control and management of schools provided for elemen-
tary education by the Anglican Church in this Colony. These schools receive 
grants in aid from the Government. 
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The question to be determined in the present case is whether the employment 
of the plaintiff as a teacher is a necessary incident in the performance of a statutory 
duty of the defendants in the control and management of such schools. The Educa-
tion Ordinance, Cap. 91, requires teachers with certain qualifications to be em-
ployed by the governing bodies of government aided schools. 

Regulation 51 of the Education Code, Cap. 91 (Subsidiary Legislation) pro-
vides that the appointment, terms of employment, payment, promotion, transfer, 
and termination of employment of teachers shall rest directly with the governing 
bodies subject to the prior approval of the Director of Education. Regulation 52 
provides for the terms of appointment of teachers to be embodied in a letter of 
employment from the governing body and paragraph (3) of that regulation pro-
vides that no letter of appointment shall contain anything contrary to the regula-
tions. The qualifications of teachers, their salaries, pensions, discipline and leave 
conditions are all prescribed by Ordinance or by regulations having statutory ef-
fect. 

The salaries of teachers in such schools are paid by the Government and the 
numbers and classes of teachers are prescribed by the Education Code. 

The employment and dismissal of such teachers would in my opinion be a 
necessary incident in the performance of the statutory duties of the first-named 
defendants. They are bound to employ teachers to carry on their schools. In this 
respect see the passage in the judgment of WYNN PARRY, J., in Turburville v. West 
Ham Corpn, [1950] 2 All E.R. 54, set out earlier in this judgment and see Clayton 
v. Pontypridd Urban Council, [1918] 1 K.B. 219. 

In my opinion the provisions of the Justices Protection Ordinance, Cap. 18, 
apply to the present case and the plaintiff having failed to comply with the re-
quirement to give notice of action as well as to bring the action within the period 
limited by s. 8 (2) of the Ordinance, his action must fail. 

It was also argued by counsel for the plaintiff that in view of the fact that equi-
table remedies were claimed by the plaintiff the provisions of s. 8 of the Ordinance 
would not apply to the action. It was pointed out by Lord MAUGHAM in his speech 
in the House of Lords in Griffiths v. Smith ([1941] 1 All E.R. at p. 76) that it was 
held in Graigola Merthyr Co., Ltd. v. Swansea Corpn, [1928] Ch. 31, that s. 1 of 
the Act of 1893 applied to quia timet actions, although the repeated references in 
the section to an act done and to neglect or default might well point to another 
conclusion. The case of White v. The Town Clerk of Georgetown, 1939 L.R. B.G. 
144, cited by counsel for the plaintiff in support of his contention really only de-
cides that the requirement of the statute as to notice of action would not apply to 
summary relief by injunction. If it did, the wrong might be irremediable and this 
could not be intended. The plaintiff’s action is not one of this type and I can find 
no authority in support of the contention of counsel for the plaintiff, and none was 
cited, that the requirement as to notice of action does not apply where equitable 
remedies are claimed. 

Much of the argument advanced at the hearing of this action related to 
whether the dismissal of the plaintiff by the defendants is illegal and if so whether 
the appropriate remedy is one for a declaration or for damages for wrongful dis-
missal. 
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Counsel for the plaintiff submitted that it was necessary before the plaintiff 
could be legally dismissed for an inquiry to be first held by the governing body at 
which the plaintiff should be afforded an opportunity of exculpating himself and 
that as this was not done the purported dismissal of the plaintiff was a nullity, the 
appropriate remedy for which was an action for a declaration. In the alternative 
counsel contended that the plaintiff would be entitled to general damages for 
wrongful dismissal. Counsel for the first- and third-named defendants on the other 
hand submitted that the plaintiff was legally dismissed and that if he were not, the 
only appropriate remedy would be one of damages for wrongful dismissal. Coun-
sel for the defendants contended that the relationship between the defendants and 
the plaintiff was one of master and servant and that if the plaintiff were wrongfully 
dismissed his only remedy is for damages and not for a declaration. 

Both counsel for the plaintiff and counsel for the defendants referred to the 
case of Vine v. National Dock Labour Board, [1956] 3 All E.R. 939, and Barber v. 
Manchester Regional Hospital Board, [1958] 1 All E.R. 322, in support of their 
submissions. In Vine’s case the plaintiff, a registered dock labourer employed in 
the reserve port by the defendants, the National Dock Labour Board, was allocated 
work but failed to report to do the work. Like all dock workers he was employed 
under a scheme set up by the Dock Workers (Regulation of Employment) Order, 
1947. A complaint lodged with the Board was heard by a disciplinary committee 
appointed by the local labour board. The committee also heard the plaintiff’s ex-
planation and agreed that he should be given seven days’ notice to terminate his 
employment with the Board. In accordance with the decision of the committee 
notice in writing was given to the plaintiff to terminate his employment with the 
Board and his name was removed from the register. The plaintiff appealed against 
the committee’s decision and his appeal was disallowed. The plaintiff brought an 
action against the Board claiming damages for wrongful dismissal and a declara-
tion that his purported dismissal was illegal, ultra vires and void. It was held by 
the trial judge, ORMEROD, J., and by the House of Lords that the plaintiff’s dis-
missal was invalid as the local dock labour board had no power under the scheme 
to delegate to a disciplinary committee their disciplinary powers given by the 
scheme and that the plaintiff was entitled to the declaration he sought. The Court 
of Appeal had held that damages were a sufficient remedy and that a declaration 
should not be granted. 

It was the unanimous view of the law lords that the removal of the plaintiff’s 
name from the register was a nullity by reason of the fact that the Board had no 
power to delegate its disciplinary duties and that the proper remedy was one for a 
declaration. As was stated by Lord MORTON OF HENRYTON in his speech, these 
duties were of a judicial character and the decision of the local board may be of 
vital importance to the worker, as it may involve dismissal. In illustrating this as-
pect Lord MORTON said ([1956] 3 All E.R. at p. 945): 

“If, in an ordinary contract of service, a man is dismissed by his em-
ployer, it is open to him to seek and obtain employment in the same or another 
line of work with another employer; but the result of dismissal from employ-
ment under this scheme is wholly to remove the man from employment as a 
dock worker.” 
Counsel for the plaintiff has contended that this passage means that the decla-

ration would be granted where the defendants held a monopoly. 
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Viewed in its context this is not the ratio decidendi of the decision of Lord MOR-
TON nor indeed of any of the other members of the House of Lords. I understand 
Lord MORTON by this passage only to be stating why he was of the opinion that the 
disciplinary duties of the local board were duties of a judicial rather than of an 
administrative character and could not properly be delegated to a committee of the 
local board. Lord SOMERVELL (ibid., at p. 951) has pointed out that in considering 
whether a body or a person has power to delegate the importance of the duty and 
the character of the person who would delegate it must be taken into consideration. 
He also (ibid., at p. 950) makes the point that not every failure to observe judicial 
procedure will vitiate proceedings which require judicial inquiry. It depends on the 
statutory or other provisions under which the matter arises. The dissenting judg-
ment in the Court of Appeal of JENKINS, L.J., which was approved by the House of 
Lords clearly expresses the around on which the declaratory order was made 
([1956] 1 All E.R. at p. 9): 

“Why should it be wrong, those being the plaintiff’s rights, for the court 
to make a declaration to the effect that his purported dismissal was ultra vires 
and invalid if in law he is to be regarded as still in the employment of the na-
tional board? For my part I can see no reason.” 

The decision of the disciplinary committee was in effect no decision as in the 
first place they had no right to sit in judgment over the docker. There being in ef-
fect no decision the purported dismissal of the docker was ultra vires and invalid 
and it was as if he had never been dismissed. The obvious remedy was a declara-
tion to that effect. 

In Barber v. Manchester Regional Hospital Board, [1958] 1 All E.R. 322, 
BARRY, J., held that “despite the strong statutory flavour attaching to the plaintiff’s 
contract” in essence it was an ordinary contract between master and servant and 
therefore there was no nullity in its termination. Counsel for the defendants con-
tended that in the present case the plaintiff’s contract is very much in the same 
category as was Barber’s—it has a strong statutory flavour but it is an ordinary 
contract between master and servant. 

Barber’s case is not of much assistance in this matter except that it shows that 
each case must be decided on its own facts. 

From Vine’s case and Barber’s case may be deduced the following principles: 

(a) where a person whose relationship to his employer is not one of master 
and servant is dismissed as the result of the action of a person or body to 
whom or to which were delegated functions which could not validly be dele-
gated to him or it, the purported dismissal is ultra vires and invalid and a dec-
laration may properly be made by a court to that effect; 

(b) where a person whose relationship to his employer is not one of master 
and servant is dismissed as the result of the action of a person or body after a 
judicial or quasi-judicial inquiry required to be made, then the dismissal is 
valid or invalid depending upon whether there was not or there was failure of 
such a nature in the observance of the procedure required to be adopted at the 
inquiry 
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which would vitiate the inquiry. If the dismissal is invalid a declaration may 
be properly made to that effect; 

(c) where the relationship is merely one of master and servant the wrongful 
dismissal of the servant can only give rise to a claim for damages. 

It is necessary first of all to examine the provisions of the Education Ordi-
nance, Cap. 91, and of the Education Code (Subsidiary Legislation) to see whether 
in the circumstances of this case the plaintiff was legally dismissed. 

Counsel for the first- and third-named defendants has conceded that the plain-
tiff’s dismissal was not effected under the provisions contained in any of the sec-
tions of the Education Ordinance itself. 

Section 6 of the Ordinance provides for the reference to a magistrate for hear-
ing of any charge made to the Director of Education against a teacher in an aided 
school alleging immoral conduct as a teacher or otherwise, or cruel or improper 
treatment of any children or pupils attending the school. The procedure for hearing 
such a charge is specified by s. 6. The magistrate does not proceed to conviction or 
acquittal but is required to transmit to the Director the evidence taken by him with 
a report of what in his opinion is the effect and weight thereof. By s. 7 if it is the 
opinion of the magistrate and the Director that a teacher is guilty of immoral con-
duct or of cruel or improper treatment of any of the children or pupils under his 
charge, the Director may cancel the teacher’s certificate or suspend its operation 
for such period as he may determine. Section 8 seeks to prevent a teacher whose 
certificate is cancelled or suspended from being employed in any school until he 
has been issued a new certificate or the period of suspension has expired as the 
case may be. Section 47 of the Ordinance provides for the reference by the Direc-
tor to a board of inquiry for inquiry into any complaint against a teacher in an 
aided school where the teacher has in the opinion of the governing body failed to 
exculpate himself when given an opportunity so to do. Section 48 provides that the 
Governor in Council may make rules prescribing the procedure to be followed at 
an inquiry by any board appointed under s. 47. The Board is required to report its 
findings to the governing body and by s. 50, if after considering the findings of the 
Board the governing body and the Director, or either of them, is of the opinion that 
the teacher’s certificate shall be cancelled or suspended or any other penalty im-
posed, the matter shall be referred to the Education Committee appointed under the 
Ordinance, whose decision shall be final. 

It is specifically provided by s. 51 that the provisions of ss. 47 to 50 inclusive 
shall not affect the exercise in respect of a certificated teacher of the authority and 
jurisdiction conferred by ss. 6 and 7 of the Ordinance. 

The provisions relating to the employment, dismissal and termination of em-
ployment of teachers are to be found at regs. 51, 52 and 55 of the Education Code. 
These regulations provide as follows: 

“51. The appointment, terms of employment, payment, promotion, trans-
fer and termination of employment of teachers shall rest directly with the gov-
erning bodies subject to the approval of the Director which shall be previously 
obtained. 
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52. (1) The terms of employment of a teacher, either on first appointment, 
or on transfer, shall be embodied in a letter of appointment from the governing 
body, or in the case of a teacher whom the manager is authorised to appoint 
under regulation 6 from such manager. 

(2) Every letter of appointment containing a teacher’s terms of em-
ployment shall— 

(a) state the period of notice in writing which is necessary on either 
side to terminate the teacher’s employment, which in the case of a head 
teacher, other than a head teacher holding a provisional certificate, shall 
be three months, and in the case of other teachers one month; and 
(b) state any duties in regard to the giving of religious instruction in 
the school which are to be performed by the teacher in addition to the 
duties required of him by section 28 of the Ordinance. 

(3) No letter of appointment shall contain anything contrary to these 
regulations.” 

“55. (1) (a) When a teacher is dismissed under section 46 of the Ordi-
nance, the teacher may obtain from the Director a full statement of the cause 
of his dismissal: 

(b) when the employment of a teacher is terminated otherwise than by 
dismissal under section 46 of the Ordinance, the governing body shall make a 
report to the Director, containing a full statement of the reasons for the termi-
nation of the employment. 

(2) Where the employment of a teacher has been terminated and any gov-
erning body or manager who contemplates employing him applies to the Di-
rector for information as to the cause of such termination, the Director shall 
furnish the manager with a copy of the report relating thereto.” 

The provisions of the Education Code relating to the employment, dismissal 
and termination of employment of teachers viewed in the light of the provisions of 
ss. 6 to 9 and 47 to 51 of the Ordinance indicate that the relationship between the 
governing body and a certificated teacher is not one merely of master and servant. 

The procedure to be followed by a board in inquiring into a complaint under s. 
47 of the Ordinance is provided by reg. 59 of the Education Code. 

Regulation 59 provides as follows: 

“59 (1) For any breach of these regulations, for improper conduct while in 
school, for neglect of duty, misconduct, inefficiency, unfitness, irregularity, or 
conduct unbecoming a teacher, or lack of discipline on the part of any teacher, 
the governing body of the school in which the teacher is employed may im-
pose a fine not exceeding $24, or other penalty on the defaulting teacher, but 
not until the teacher has been informed of the charge against him and has been 
given an opportunity of exculpating himself. 
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(2) Where such breach of the regulations, or neglect of duty, misconduct, 
inefficiency, irregularity or lack of discipline is discovered by the Director or 
his officers or is otherwise brought to his notice, the Director may inform the 
governing body of the school in which the teacher is employed, and thereupon 
it shall be the duty of the governing body to investigate the matter in accor-
dance with paragraph (1) of this regulation and section 46 of the Ordinance. 

(3) Any penalty imposed by the governing body shall be subject to con-
firmation by the Director, who may at his discretion vary the penalty imposed 
by the governing body. 

(4) When in the opinion of the governing body and the Director, or either 
of them, the penalty to be imposed on a teacher holding a permanent certifi-
cate should not amount to dismissal under section 46 of the Ordinance but 
should be the termination of his employment after notice or his transfer to an-
other school in any capacity, the Director shall, should the teacher so request, 
thereupon refer the matter to the Committee for their advice. 

(5) In any case under these regulations where the Committee advises that 
a teacher shall be transferred and the teacher declines to accept such transfer 
his employment shall thereupon be terminated by the governing body. 

(6) All fines imposed under this section shall be paid into a fine fund to 
be in charge of the Director, and to be disbursed, subject to the rules to be 
made for that purpose by the Director with the approval of the Governor. 

(7) If a teacher is interdicted from duty in accordance with section 47 (1) 
of the Ordinance he shall be allowed to receive one-half of his salary and if 
the proceedings against the teacher do not result in his dismissal or the termi-
nation of his employment or the suspension or cancellation of his certificate 
he shall be entitled to the full salary he would have received if he had not been 
interdicted: 

Provided that if a teacher is convicted on a criminal charge he shall not 
receive any salary from the date of conviction pending consideration of his 
case by the Director.” 

Paragraphs (1) and (2) of reg. 59 relate to breaches of the regulations, im-
proper conduct in school, neglect of duty, misconduct, inefficiency, unfitness, ir-
regularity, or conduct unbecoming of a teacher, or lack of discipline on the part of 
a teacher. These are all disciplinary offences. The governing body is empowered to 
act of its own motion under paragraph (1) while the Director acts under paragraph 
(2) as provided for by s. 47 (1) of the Ordinance. The plaintiff was dismissed be-
cause of his conviction on a charge of being in possession of prohibited publica-
tions contrary to s. 4 of the Undesirable Publications (Prohibition of Importation) 
Ordinance, 1952. This charge does not fall within any of the categories of discipli-
nary offences set out in paragraphs (1) and (2) of this regulation. Reference has 
been made to the proviso to paragraph (7) of reg. 59 and it has been contended by 
counsel for the plaintiff that this indicates that where a teacher is convicted on a 
criminal charge the provisions of s. 47 and of reg. 55 must be followed if it is 
sought to discipline the teacher. 
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Where a teacher has been convicted by a court of competent jurisdiction on a 
criminal charge and has not appealed against his conviction or if he has appealed 
against his conviction and he either abandons his appeal or his appeal is dismissed 
it is not necessary for the procedure set out at s. 47 (1) and at reg. 59 to be fol-
lowed. 

Any finding on an inquiry by a board contrary to that of a court of competent 
jurisdiction on the same allegation would be nugatory, so where a competent court 
has pronounced judgment on a criminal charge laid against a teacher it is not nec-
essary for an inquiry to be made by a board in respect of the same charge. 

There was in my view no failure on the part of the defendants to comply with 
any requirement of the Ordinance or Regulations or indeed with any of the rules of 
natural justice as to procedure in this matter. 

The proviso to paragraph (7) of reg. 59 merely indicates that a teacher, after 
conviction and until the Director has considered his case, shall receive no salary. 
In the present case the Director did approve of the plaintiff’s dismissal by his em-
ployers following upon his conviction. 

The court cannot interfere with the exercise of the Director’s discretion, no 
question of the bona fides of the exercise of that discretion having been raised. 

The plaintiff was validly dismissed by the first- and third-named defendants 
and his claim for the declarations and injunctions and his alternative claim for 
damages must fail. In the result the plaintiff fails on all grounds and his claim is 
dismissed with costs to the defendants to be taxed certified fit for counsel. In the 
case of counsel for the second-named defendant the order for costs will be limited 
to the time at which the argument on counsel’s submission in limine was con-
cluded. 

Judgment for the defendants. 

Solicitors: O. M. Valz (for the plaintiff); H. C. B. Humphrys (for the first-and third-
named defendants): Crown Solicitor (for the second-named defendant). 
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[In the Full Court, on appeal from the magistrate’s court for the East Demerara 
Judicial District (Luckhoo, C.J. (ag.) and Bollers, J. (ag.)) February 12, April 
29, 1960] 

Contract—Wages not payable unless workman clocks in and out—Failure to clock 
out—Whether wages recoverable. 

Master and servant—Wages not payable unless workman clocks in and out—Failure 
to clock out with resulting failure to pay wages—Whether failure to pay wages is an illegal 
deduction—Labour Ordinance. Cap. 103, ss. 19 & 20. 

The attention of the appellant, a workman, was drawn to a notice in which the respon-
dent company, his employers, stated “that for all workers required to clock in and out of the 
factory, the authority for payment of wages is the time recorded as worked on their time 
card”. Thereafter during one afternoon he clocked in but, after working, forgot to clock out. 
No payment having been made he sued in the magistrate’s court for wages due for the after-
noon period and succeeded thereon, the magistrate holding that the agreement relating to the 
clocking in system was merely ancillary to the contract, and that an employer who failed to 
pay actual wages payable for work 
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performed would be liable to prosecution under ss. 20 and 25 of the Labour Ordinance, Cap. 
103. On appeal by the employers— 

Held: (i) there was no question of a deduction from the workman’s nominal wages and 
the contract was therefore not within the purview of ss. 20 and 25 of the Labour Ordinance, 
Cap. 103; 

(ii) the case was one of a refusal to pay wages because the workman failed to clock out 
in keeping with the terms of the contract, and the sole question therefore was whether this 
term of the contract was a condition or a warranty: 

(iii) the term was a condition; 

(iv) the workman could not recover on a quantum meruit since there could be no im-
plied promise to pay for work done where, as in this case, there was a specific contract in 
existence. 

Appeal allowed. 

[Editorial Note: An appeal to the Federal Supreme Court was dismissed. See 
(1961), 3 W.I.R. 238.] 

J. H. S. Elliott for the appellants.  

R. H. Luckhoo for the respondent. 

Judgment of the Court: In this appeal the respondent (plaintiff), a workman 
who was employed by the appellant (defendant) company as an engineer in the 
factory at Pln. La Bonne Intention. East Coast Demerara, sued the company for the 
sum of $2.51 for work done and services rendered as an engineer at the request of 
the appellants at their factory for a period of six hours on the 11th June, 1958. The 
appellants in their written defence at paragraph 2 admitted that the respondent was 
employed by them on an hourly contract of employment but at paragraph 3 they 
alleged that it was a term of the contract of employment that wages would be paid 
to the plaintiff in accordance with the time recorded on his time card. At paragraph 
4 they alleged that the plaintiff’s time card showed that he worked for a certain 
number of hours in the morning period for which work he was paid; and at para-
graph 5 the averment is stressed that the plaintiff’s time card did not show that he 
worked for a further period of six hours as set out in the particulars of claim or any 
further time. In the result the defendants denied that they were indebted to the 
plaintiff as alleged or at all. 

The evidence led by the plaintiff disclosed that on the 11th of June, 1958, he 
worked from 7 a.m. to 11 a.m. for which period he was paid and which appears on 
his time card. He further claimed that he worked from 12 noon to 6 p.m. on that 
same day for which period he was not paid and which is now the subject matter of 
his claim. It appears that in the morning period he clocked in and clocked out un-
der the system and in the afternoon period he clocked in and attempted to clock out 
and actually put his card through the clock and struck the arm of the clock which 
failed to register, as a result of which he was not paid for the afternoon period for 
which he had worked. In his evidence the plaintiff admitted that the clocking sys-
tem was introduced in May, 1953, by the Estate Joint Committee of which he was 
a member and that the system was fully explained to him then and also in April, 
1955. He admitted that a warning notice dated the 21st March, 1955, was brought 
to his attention the relevant parts of which read as follows: 
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“Attention is drawn to the fact that for all workers required to clock in 
and out of the factory, the authority for payment of wages is the time recorded 
as worked on their time card. 

Instances have however occurred of workers alleging that they failed to 
clock in and out of the factory, but representing to the management that they 
were actually at work. 

After this period of two weeks has elapsed any worker who fails to check 
in or out will not be paid for the work period concerned.” 

The defendants in their evidence led through the factory manager stated that 
the plaintiff had told him on the 12th June, 1958, that he had forgotten to clock out 
on the 11th June, 1958. Later the plaintiff told him that the time clock had failed to 
stamp his card and that he had not reported the matter to the time keeper. This wit-
ness rejected the suggestion that the plaintiff had told him that he attempted to 
clock out but it failed to register. At the hearing of the plaintiff’s claim, counsel for 
the defendants admitted that the plaintiff had worked on the 11th June, 1958, from 
12 noon to 6 p.m. The learned magistrate in his memorandum of reasons for deci-
sion after hearing the evidence came to the conclusion that the plaintiff (respon-
dent) had forgotten to clock out on the day in question but that he was aware of the 
existence of the notice already referred to and appeared to be of the opinion that an 
employer who failed to pay the actual wages payable for work performed would be 
liable to prosecution under ss. 20 and 25 of Labour Ordinance, Cap. 103. He held 
that in every contract of service the essential condition was the faithful and satis-
factory performance of his duties by the servant and that once the work was done 
satisfactorily the workman was entitled to his wages; all other requirements gov-
erning the method of calculating payment were ancillary to the contract. He ar-
rived at the conclusion that the clocking system was merely a means introduced by 
the defendants (appellants) for their own convenience in computing the wages 
claimed by their employees and finally held that such a term would not go to the 
root of the contract. The defendants (appellants) having admitted that the plaintiff 
(respondent) had worked for the period for which he failed to clock out and there 
being no allegation that work was not satisfactorily done he proceeded to enter 
judgment in favour of the plaintiff in respect of the sum claimed with costs. 

It is from this decision that the appellants now appeal and seek to reverse it on 
the ground that the decision was erroneous in point of law because the learned 
magistrate erred in holding that an employer who failed to pay for work done but 
not recorded would be liable to prosecution under the Labour Ordinance, and be-
cause the magistrate held that because the plaintiff did work for a period not re-
corded on the card the appellants were liable to pay for such work, and finally be-
cause he held that it was not a term or condition of the contract that employees 
would be paid wages in accordance with the time recorded on a card. 

It is submitted in this court by counsel for the appellants that the provisions of 
ss. 19 and 20 of Cap. 103 are intended to ensure that the employee is to be paid in 
money and cash only: these sections do not lay down any method of calculating 
wages and that s. 19(1) and (2) of Cap. 103 correspond to s. 3 of Truck Act 1831, 
and s. 20 of Cap. 103 corresponds to s. 4 of the said Act. It is urged that the Eng-
lish cases on the 
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interpretation of ss. 3 and 4 of the Truck Act are relevant but they affect wages 
only after wages have been calculated. Counsel cited Chawner v. Cumings (1846), 
18 Q.B. 311, and Hart v. Riversdale Milling Co., Ltd., [1928] 1 K.B. at p. 176. In 
the former case it was held not illegal for employers following the practice of the 
hosiery trade to let out frames to the framework knitters in their employ and to 
deduct the rent from the earnings. In Archer v. James (1859), 2 B. & S. p. 61, that 
decision was challenged in respect of deductions for rent of frame, rent of ma-
chine, gas and firing, etc., and the court refused to depart from the decision in 
Chawner v. Cumings. In Hart v. Riversdale Milling Co., Ltd. it was held that de-
ductions for bad work from a standard list under an implied contract are legal, as 
they are but a mode of calculating the true amount of wages. Lord Justice HAN-
WORTH referred in his judgment to a passage of the judgment of Lord DENMAN, 
C.J., in which he said “Then, are these deductions in the nature of payment at all? 
It seems to us to be the mode of calculating the amount of wages, and nothing 
more.” He concluded his judgment with these words, “the deduction that has been 
made is not a separate and independent deduction from the ascertained and rightly 
ascertained wages, but is, as I have said, a loss which accrues to the workman in 
the time calculation of what sum she sought to be paid as wages.” 

SCRUTTON, L J., in his judgment stated, “Now there are two ways of looking 
at it, and stating the two ways states the whole question in the case. Is this a case 
where the wages of the workman have been calculated having regard to the char-
acter and quality of the work done, with the result that they are 6d. less than they 
would have been if the work had been done properly according to standard? Or is 
it a case where the workman has been engaged to do work for a named sum and 
has done it negligently and there is a counterclaim for damages for breach of con-
tract which it is sought to use to diminish the amount properly payable on the 
claim for wages? In settling which of these two is right, we are bound by the facts 
found in the case, and in my view the facts found in the case show that it is a ques-
tion of contract and not breach of contract.” The learned judge arrived at the find-
ing that by the contract between the employer and the workman the wages de-
pended on the quality of work done and if starting with standard wages the work-
man supplied work which was not standard work it was a matter of contract that 
the wages should be so much less than they would have been had the work been 
performed properly. The result of these cases shows that deductions from a work-
man’s nominal wages in respect of materials, tools or services supplied by the em-
ployer to the workman and deductions for bad work by the workman which repre-
sent the mode of calculating the amount of the real wages are not illegal as being 
payment otherwise than in coin contrary to ss. 3 and 4 of the Act. 

Counsel for the respondent submitted that the English authorities should be in-
terpreted in favour of the respondent because in these cases the wages were only 
ascertainable from the quality of the work done by the employee. In other words 
the quality of work done by the employee had to be taken into consideration in 
order to calculate the wages, whereas in the instant case there was no difficulty in 
ascertaining the wages of the respondent. The wages of the respondent were not 
only ascertainable but were actually ascertained and the time sheet was certified 
by the foreman of the appellant company that the work had been done. 
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While we are in agreement that ss. 19 and 20 of the Labour Ordinance, Cap. 
103, correspond with ss. 3 and 4 of the Truck Act, 1831, we are firmly of the opin-
ion that the English cases have no bearing on and are not applicable to the facts of 
the instant case. In this case there is no question of a deduction from the work-
man’s nominal wages, and there is certainly no question of a deduction from the 
workman’s wages in respect of tools or services supplied to him or for bad and 
negligent work rendered by him and which represent the mode of calculating the 
amount of wages due to him. This is not such a case. This is a case of a refusal to 
pay the workman wages because he failed to clock out in keeping with the terms of 
the contract. There is nothing in the contract that is within the purview of the 
Truck Act. The sole question therefore is whether this term of contract was a con-
dition or a warranty If the term is a warranty then its failure of performance can 
only give rise to an action for damages as have been ascertained by the failure of 
that particular term. If the term of contract is a condition then if there is a failure of 
performance of this term of the contract by one party the contract is discharged. In 
such a case the other party to the contract is entitled to repudiate and rescind the 
whole contract. A condition is a term of the contract which the parties regard as 
essential or vital at the time of entering into the contract. In other words it is a term 
which goes to the root of the contract. We are of the opinion that from the manner 
in which the notice referred to was displayed and brought to the attention of the 
workman and from the wording of the said notice, the parties regarded this term as 
essential or vital at the time of entering into the contract. At the commencement of 
the notice it is pointed out that all workers are required to clock in or out of the 
factory and that the authority for payment of wages is the time recorded on the 
workman’s card. At the conclusion it is stated that any worker who fails to clock in 
or out will not be paid for the period concerned. It is clear that this term goes to the 
root of the contract. It follows therefore that the magistrate was wrong when he 
held that this requirement was ancillary to the contract. 

Counsel for the respondent has submitted that even if the appellants are not li-
able on the contract they would be liable on a quantum meruit and cited the case of 
Hoenig v. Isaacs [1952], 1 T.L.R. 1360, C.A., where it was decided that in a con-
tract for work and labour done for a lump sum payable on completion of the work 
and where the work is finished in the ordinary sense by the contractor and there 
has been a substantial compliance with the contract the price must be paid subject 
to set off or counterclaim in respect of any defect. A quantum meruit claim is 
therefore exceedingly common as a claim for work done where there has been no 
special or express contract fixing the remuneration for the work and in order to do 
this the contractor who has partly performed the work contracted to be done must 
show an implied promise to pay for what he has actually done. As Anson ON THE 
LAW OF CONTRACT. 19th Edition, at page 385 puts it, “This claim for a quantum 
meruit is not a claim upon the original contract (as a claim for damages would be) 
but is in effect a claim upon a new and distinct contract arising from the offer of 
that which the party suing has done and its acceptance by the other party. It might 
be more safely and correctly described as an incident of, rather than a remedy for 
breach.” In Hoenig v. Isaacs, Lord Justice DENNING in his judgment stated: “the 
contractor can then only succeed in getting paid for what he has done if it was the 
employer’s fault that the work was in-complete or there is something to justify the 
conclusion that the parties have 
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entered into afresh contract”. In the instant case there has been an express contract 
fixing the remuneration for the work to be done provided that the workman com-
plied with the term of the contract that he would clock in and clock out. There 
could be no implied promise to pay for the work done by the respondent in this 
case as there was this specific contract in existence, in other words “the continued 
existence of the express contract forbids reliance upon quantum meruit whether in 
its contractual or quasi contractual form” (CHESHIRE AND FIFOOT, LAW OF CON-
TRACT, p. 535). 

For these reasons the appeal must be allowed and the decision of the magis-
trate reversed and the judgment set aside with costs fixed at $20.00 to the appel-
lant. 

Appeal allowed. 
Solicitor: H. C. B. Humphrys (for the appellant). 
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