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The Law Reports of 
British Guiana. 

SIRKISSOON v. SUBHAGIA AND OTHERS. 

(Supreme Court (Jailal, J. (ag.)) January 10, 1959). 
Lease—Infants joint owners with mother of immovable property devised by 

deceased father—Mother executrix of husband’s estate and guardian of the infants 
—Mother lets property under tenancy from year to year—Whether infants bound 
by the letting—Deceased Persons Estates’ Administration Ordinance, Cap. 46 s. 
49 (2)—Infancy Ordinance, Cap. 39, ss. 11(1) and 12(1). 

The mother of minor children was appointed executrix under her husband’s 
will and on his death undertook the administration of his estate. While the children 
were still minors certain lands forming part of her husband’s estate were let by her 
without leave of the court at a yearly rental to the plaintiff for the purpose of rice 
farming. The plaintiff entered into cultivation of those lands and paid rent therefor. 
The children on coming of age did not ratify the letting but with their mother pro-
ceeded to dispossess the plaintiff. On a claim by the plaintiff against them for 
wrongful dispossession the children claimed that it was not competent for their 
mother to let the lands during their infancy without leave of the court. 

Held: by virtue of s. 11(1) of the Infancy Ordinance, Cap. 39, the mother was 
guardian of the minor children and by virtue of s. 12(1) of that Ordinance as guard-
ian she was empowered to let the land to the plaintiff without leave of the court. 
The lands being ricelands and therefore subject to the provisions of the Rice Farm-
ers (Security of Tenure) Ordinance, 1956 (No. 31), the defendants were not enti-
tled to terminate the letting except in accordance with those provisions. 

Judgment for the plaintiff. 
C.J. E. Fung-a-Fatt for the plaintiff. 
M. Persaud for the defendant Subhagia. 
D.Dyal for the other defendants. 

JAILAL, J.: The facts of this case are simple and to some extent are not 
in dispute. 

On the 30th July, 1946, one Suknauth, the husband of the first named 
defendant Subhagia and the father of the other defendants, died possessed 
of certain lands at No. 72 Village, Courantyne. By his will dated the 29th 
July, 1946, which was subsequently admitted to probate, Suknauth be-
queathed to the defendants in equal shares a portion of these lands situated 
in the second depth or New Empolder. This is the land out of which the 
present action has arisen. The defendant Subhagia was appointed executrix 
under her husband’s will, and on his death she undertook the administra-
tion of his estate. 

Some time in 1949 the plaintiff approached the defendant Subhagia 
asking her to let him the land in question and she agreed to do so, the terms 
of the letting being that the plaintiff should occupy the land rent 
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free for a period of two years and thereafter should give to her as rental for 
the land 30 bags of padi per annum. At the time when this agreement was 
entered into the other defendants were minors and were not consulted about 
such letting. Indeed they never at any time ratified this agreement. In 1951, 
1952 and 1953 the plaintiff occupied the land in pursuance of the agree-
ment and paid rent for the land in padi to the defendant Subhagia. 

In 1953 the latter, in all probability through pressure brought to bear on 
her by the children, the other defendants, attempted to terminate the agree-
ment with the plaintiff. Relying on the provisions of the Rice Farmers (Se-
curity of Tenure) Ordinance, the plaintiff refused to give up possession of 
the land in question. 

The plaintiff alleges that in April, 1954, after he had planted a nursery 
and was ploughing the land with a view to planting it, all of the defendants 
by force dispossessed him of the land. 

The defendant Subhagia strenuously denied being a party to such dis-
possession. Her son, the defendant Jagdeo, however, admitted that he had 
taken possession of the land on behalf of himself and his brothers. He how-
ever added that he divided up the land and left a vacant portion, to which 
he felt his mother was entitled. He further stated that he informed the plain-
tiff that he was at liberty to continue to occupy that remaining portion of 
land. On a close consideration of all the evidence, however, I feel satisfied 
that Subhagia was indeed a party to the dispossession of the plaintiff. 

On the facts outlined above, therefore, the important point for deter-
mination is — was the agreement entered into between the defendant Sub-
hagia and the plaintiff Sirkissoon for the letting of these rice lands null and 
void or not? 

Counsel for the defendants in a very attractive argument contended that 
the letting of the rice land, which now falls under the Rice Farmers (Secu-
rity of Tenure) Ordinance, 1956, and is therefore a tenancy from year to 
year, was in fact on account of the peculiar and very limited provisions re-
garding termination of such a tenancy, a virtual alienation of the rights of 
the landlord. He stated further that in accordance with the provisions of s. 
49 (2) of Deceased Persons Estates’ Administration Ordinance, Cap. 46, 
Subhagia in her capacity as executrix was not empowered to alienate the 
interests of the remaining defendants who were minors at the time when 
she entered into the agreement with the plaintiff, without the previous sanc-
tion of the court. 

He also urged that it even the court were not inclined to the view that 
the letting of the rice lands was tantamount to an absolute alienation of the 
land as was contemplated by that Ordinance, then it was clear from the 
evidence fed in the case that the letting was nothing short of a business 
venture. As Subhagia was not authorised by the will to engage in such an 
undertaking she had acted ultra vires and the agreement was therefore null 
and void. He cited the case of Guiana Steam Saw Mill Ltd. v. Cedric 
DeSouza, 1923 L.R.B.G. 136, in support of this contention. 
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Dealing with this last submission first, I am satisfied that the mere rental 
of the rice lands was not in the nature of a business venture, but having re-
gard to what I shall have to say later in this judgment I do not propose to go 
into this question in detail. 

In my view an agreement of the kind entered into between the plaintiff 
and the defendant Subhagia cannot be regarded in the same light as a sale 
and transport of immovable property. In the one case where the actual 
agreement was made, an ordinary tenancy from year to year was created. It is 
true that with the passing of the Rice Farmers (Security of Tenure) Ordi-
nance, 1956, the terms of the tenancy were considerably modified by that 
statute, but nevertheless the agreement still remained a tenancy from year to 
year, that is, ownership of the land being in the landlord and possession of it 
being in the tenant. In the case of a sale and transport, however, the owner-
ship of the land passes to the purchaser after which the vendor ceases to have 
any interest in it. 

It would appear to me, therefore, that the agreement entered into be-
tween the plaintiff and Subhagia was an agreement of tenancy falling short 
of a lease. 

The question, therefore, is, could Subhagia during the minority of the 
other defendants have granted a valid and legally binding lease of the land in 
question to the plaintiff? If she could, then it is clear that she was empowered 
to grant the tenancy of the land — which falls short of a lease — to the plain-
tiff, as the greater includes the less. 

By s. 39 of the Administration of Estates Act, 1925, in English law a 
personal representative of a deceased person may during the minority of a 
minor beneficiary lease land belonging to the estate of the deceased. There 
is, however, no similar provision in our local statute books. Indeed, the pow-
ers of personal representatives according to English law are very clearly and 
extensively laid down by statute. Most of these English provisions, however, 
have not been enacted locally and are therefore inapplicable in this colony. In 
all probability this has been due to the peculiar development of our own law 
along Roman-Dutch lines. 

Although I am not prepared to state emphatically that the powers of ex-
ecutors in this colony are limited to the extent of what has been laid down by 
statute locally, it is quite clear that the powers of a guardian over minor’s 
property were considered in these courts both before and after the passing in 
1917 of the Civil Law of British Guiana Ordinance which abrogated to some 
extent the principles of Roman-Dutch law existing in this colony. In Naseban 
and ors. v. Alves and ors., 1916 L.R.B.G. 11, it was held that a guardian may 
not alienate nor encumber the immovable property of his ward without the 
sanction of the court or a judge thereof. In Pedro Risquez v. Rev. James Per-
saud, 1924 L.R.B.G. 154, it was held that the guardian of an infant may take 
or grant a lease for five years without leave of the court. 

It appears, however, that in this latter decision no consideration was 
given to the provisions of the Infancy Ordinance which was promulgated 



 4 
SIRKISSOON v. SUBHAGIA

late in 1916 and has remained in our statute books on to the present time. 
Section 11 (1) of the Infancy Ordinance Cap. 39, provides as fol-

lows:— 
“Any guardian or guardians may assume the custody to the use of 

any infant of the profits of all his immovable property . . and may take 
or grant any leases on his behalf.” 
If, therefore, Subhagia was the guardian of the other defendants when 

she entered into the agreement with the plaintiff to let him the undivided 
land which had been bequeathed by her husband to her and to their minor 
children, then quite clearly it was a valid and legally binding contract on all 
the parties. 

As to whether she (Subhagia) was indeed guardian of the other de-
fendants at the time of the agreement s. 12 (1) of the Infancy Ordinance is 
relevant and provides as follows:— 

“On the death of the father of an infant, and if he has died prior to 
the commencement of this Ordinance, then from and after the com-
mencement, the mother, if surviving, shall be the guardian of the in-
fant, either alone when no guardian has been appointed by the father, 
or jointly with any guardian appointed by him.” 
From the facts referred to previously and having regard to the particu-

lar provisions of the Infancy Ordinance recited above, I feel satisfied that 
the agreement of tenancy entered into between the plaintiff Sirkissoom and 
the defendant Subhagia for land which had been bequeathed to her and to 
the minor children over whom she was guardian according to law was a 
properly valid and binding contract which the defendants were not entitled 
to terminate except in accordance with the Rice Farmers (Security of Ten-
ure) Ordinance, 1956. 

They failed to do this, but instead wrongfully ejected the plaintiff from 
the land in question. The plaintiff is, therefore, entitled to damages which I 
assess at $250. The defendants will also pay the plaintiff’s costs fixed by 
consent at $150. Judgment and costs to be paid in three months. 

Judgment for the plaintiff.
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(In the Supreme Court, on appeal from a rice assessment committee—In 
Chambers (Luckhoo, J.) January 31, February 14, 1959. ) 
Rent restriction—Rice lands—Whether estate charges may be fixed below 

maximum rate—Estate as a whole highly maintained but particular holding in-
adequately irrigated—Whether estate is highly or partly maintained—Rice Farm-
ers (Security of Tenure) Ordinance, 1956, s. 23(1) (d). 

The fifth schedule to the Rice Farmers (Security of Tenure) Ordinance, 1956, 
fixes $10 and $5 in respect of highly maintained estates and partly maintained es-
tates respectively (but not within an area declared under the Drainage and Irriga-
tion Ordinance, Cap. 192) as the maximum rates of estate charges permitted to be 
added to the basic rent but does not prescribe any minimum rates. 

The appellant landlords’ estate was highly maintained, save that the absence 
of a check resulted in the particular holding of the respondent being inadequately 
irrigated. On an application to have the maximum rent of the holding assessed, 
fixed and certified, the committee found that the estate was partly maintained and 
fixed $5 as the estate charge per acre. On appeal, 

Held: (i) the committee has a discretion in fixing the amount of estate 
charges; 

(ii) an estate as a whole may be highly maintained while on particular 
holdings on the estate the standard of maintenance may vary. The appellants’ fail-
ure to provide the check was good ground for the committee in exercise of its dis-
cretion to fix a rate of estate charge below the maximum rate, but was not good 
ground for the committee’s finding that the estate was partly maintained. 

Order accordingly. 
R. A. Gunraj for the appellants.  
The respondent appeared in person. 

LUCKHOO, J.: This is an appeal from the decision of the assessment 
committee for the Essequibo-Demerara Area appointed under the pro-
visions of section 8 of the Rice Farmers (Security of Tenure) Ordinance, 
No. 31 of 1956. 

The respondent is the tenant of the appellants in respect of a holding of 
rice land situate at Vreed-en-Hoop, West Bank, Demerara, within zone V 
(see the first schedule to the Ordinance). On the 10th September, 1958, he 
applied to the committee to have the maximum rent of his holding as-
sessed, fixed and certified. 

Before the committee there was some dispute as to the extent of the re-
spondent’s holding, the appellants contending that it was 3 acres and the 
respondent that it was 2 and 2/5 acres. The application for assessment of 
the maximum rent filed by the respondent stated the extent of the holding 
to be 3 acres. This holding had for some time prior to the 1st May, 1957, 
been let by the appellants to one Jaikaran and in an application dated 11th 
February, 1957, for transfer from Jaikaran to the respondent of the tenancy 
of the holding, the holding is described as “three (3) acres of riceland situ-
ate in Field No. 46 of the south section of Plantation Vreed-en-Hoop.” It 
was by virtue of that application for the transfer of the tenancy of the hold-
ing that the respondent 
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was accepted by the appellants as tenant in place of Jaikaran. On applica-
tion by the respondent the committee granted an amendment of the descrip-
tion of the extent of the holding in the respondent’s application for assess-
ment from “3 acres” to “2 and 2/5 acres” and in the certificate of the 
maximum rent issued by the committee the area of the holding is stated to 
be 2 and 2/5 acres. It was elicited from the respondent at the hearing before 
the committee that the area of 2 and 2/5 acres does not include the bed-
heads and bedfoot of the holding. It would therefore appear that the extent 
of the holding is in fact 3 acres. 

It is common ground that the maximum basic rental per acre of the 
holding as prescribed by the first schedule to the Ordinance is $10. 00 
though by virtue of the provisions of the Rice Farmers (Security of Tenure) 
(Variation of Basic Rent) Order, No. 26 of 1958, the maximum basic rental 
per acre of holdings in zone V for the year 1st May, 1958, to 30th April, 
1959, only, is limited to $8.00. 

It is also common ground that the sum of 56 cents should be added to 
the basic rent per acre payable being the amount equivalent to the amount 
of 53 cents per acre payable by the landlord in respect of the holding by 
way of rates under the Boerasirie Creek Ordinance, Cap. 275, plus 5 per 
centum of such amount. 

The evidence before the committee disclosed that the trenches and 
dams of the appellant’s estate were efficient and of a highly maintained 
standard but that the supply of water to the respondent’s holding was in-
adequate for the proper cultivation of rice. The committee found that from 
the existing amenities the respondent’s holding was supplied with 2 to 3 
inches of water at peak hours of supply and that thereafter it diminished in 
a very short time to about 1 inch which was insufficient at a certain period 
for growth of rice. The reason for the insufficiency of the water supply was 
found to be the absence of a check or panel in the irrigation trench close 
enough to the respondent’s holding to raise the water level to a height suf-
ficient to secure the adequate irrigation of the respondent’s holding. 

The committee has found, as it stated in the reasons for decision signed 
by its chairman, that but for the need of this additional structure the estate 
is easily highly maintained, but the committee took the view that though 
there can be grades of a partly maintained estate there can hardly be grades 
of a highly maintained estate. The committee therefore fixed the sum of 
$5.00 as the addition to the basic rent permitted under s. 23 (1) (d) and the 
fifth schedule to the Ordinance in respect of estate charges 

It is mainly in respect of the committee’s findings on this point that this 
appeal has been brought. 

The fifth schedule to the Ordinance fixes in respect of highly main-
tained estates and partly maintained estates the maximum rates of estate 
charges permitted to be added to the basic rent and does not prescribe any 
minimum rates. There is therefore a discretion vested in the committee in 
fixing the amount of estate charges (if any) to be added to the basic rent. 
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It is possible for an estate as a whole to be highly maintained while on 
particular holdings on that estate the standard of maintenance may vary. 
Each holding may not benefit to the same extent from expenditure made by 
the landlord on the estate works. It is of course possible for an estate to be 
highly maintained even without any expenditure or any considerable ex-
penditure on works by the landlord just as it is possible for a considerable 
amount to be spent by a landlord on works without any or any appreciable 
benefit to the estate or without the estate being highly maintained. It is after 
regard is had in respect of a holding to the existing amenities or the lack of 
amenities as the case may be, that the amount (if any) of estate charges can 
be fixed under the provisions of s. 23 (1) (d) of the Ordinance. 

From the evidence before the committee it seems clear that the estate 
as a whole is to be regarded as a highly maintained estate. The supply of 
water to the respondent’s holding was at certain periods insufficient be-
cause of the failure of the appellants to provide a panel at the appropriate 
position in the irrigation trench. This is a good ground for the committee in 
the exercise of its discretion to fix a rate of estate charge in respect of that 
holding at a lesser amount than the maximum rate of $10.00 per acre, but is 
not a good ground for the committee’s finding that the estate is partly 
maintained. 

I see no reason, however, for disturbing the committee’s finding that 
the amount of estate charges to be added to the basic rent should be $5.00 
per acre. The certificate issued by the committee will, however, be 
amended by the substitution — 

(1) for the figures and words “2 2/5 (two and two fifths) acres” 
of the figures and words “3 (three) acres”; and 

(2) by the substitution for the figures and words “at $13.56 (thir-
teen dollars and fifty-six cents) per acre per year” of the fig-
ures and words “at $15.56 (fifteen dollars and fifty-six 
cents) per acre per year (other than in the year 1st May, 
1958, to 30th April, 1959, when it shall be at $13. 56 (thir-
teen dollars and fifty-six cents) per year).” 

At the hearing of this appeal, it has been stated by the respondent that the 
necessary panel has been inserted by the appellants sometime after the 
reaping of the autumn crop in 1958 and that as a result the supply of water 
to his holding is now satisfactory. That being the case application for the 
issue of a new certificate may be made under the provisions of s. 24 of the 
Ordinance. 

Each party will bear his own costs of this appeal. 
Certificate amended.



 100
BENJAMIN v. D’ANJOU 

(In the Full Court, on appeal from a magistrate’s court for the Georgetown 
Judicial District (Luckhoo, J. and Jailal, J. (ag.)) May 5, 30, 1959) 

Criminal law—Evidence—Analyst’s certificate—No need for proof of ana-
lyst’s signature—Evidence Ordinance, Cap. 25, s. 43. 

Criminal law—Throwing away spirits to prevent seizure—Minimum sentence 
fixed by statute—Whether a lower sentence could be ordered—Spirits Ordinance, 
Cap. 319, s. 118 (3). 

By virtue of the provisions of s. 43 of the Evidence Ordinance, Cap. 25, the 
certificate of the Government Analyst may be admitted in evidence without proof 
of his signature. 

Section 118(3) of the Spirits Ordinance, Cap. 319, provides as follows— 

“(3) In adjudicating on any charge or complaint relating to a penalty, it 
Shall not be competent for the magistrate, if he convicts the defendant there-
under, to award a less penalty than one-fourth of that imposed by law.” 

The maximum penalty prescribed by s. 90 of the Spirits Ordinance, Cap. 319, 
is $500.00. 

Held: the court was not competent to impose a fine less than $125.00. Wel-
lington v. Headley, 1916 L.R.B.G. 105, overruled. 

Appeal dismissed. 
J. O. F. Haynes for the appellant. 
G. A. S. Van Sertima, Crown Counsel, for the respondent. 

Judgment of the Court:  The appellant was on the 9th November, 
1957, convicted by a magistrate of the Georgetown Judicial District on a 
charge of throwing away spirits to prevent seizure, contrary to s. 90 (1) (d) 
of the Spirits Ordinance, Cap. 319, and was fined the sum of $125.00 in 
default two months’ imprisonment, 
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There was tendered in evidence before the magistrate a certificate pur-
porting to be signed by J. E. Ho-Yen, the Government Analyst. No evi-
dence was given to show that it was in fact signed by that person. 

It was submitted by counsel for the appellant that the certificate is not 
admissible in evidence unless the signature thereon is first proved to be that 
of the Government Analyst. The same point was raised in the case of Ish-
mael v. Pile (1959) (reported at p. 108 herein) and for the same reasons as 
are stated in the decision of this court in that appeal we hold that the argu-
ment of counsel is not well founded. 

It was further submitted by counsel for the appellant that the sentence 
imposed by the magistrate was unduly severe. It is common ground that 
this was the minimum sentence which the magistrate, by virtue of the pro-
visions of section 118 (3) of the Spirits Ordinance. Cap. 319, could impose. 
That subsection provides as follows:— 

“(3) In adjudicating on any charge or complaint relating to a pen-
alty, it shall not be competent for the magistrate, if he convicts the de-
fendant thereunder, to award a less penalty than one fourth of that im-
posed by law.” 
The maximum penalty prescribed by s. 90 under which the charge was 

brought is $500. Counsel for the appellant referred us to the case of Wel-
lington v. Headley, 1916 L.R.B.G. 105, where Sir CHARLES MAJOR, C.J., 
sitting as single judge in the appellate jurisdiction reduced from $260 to 
$25 a fine imposed by a magistrate on the appellant in that case who had 
been convicted on a charge of being in the unlawful possession of bush 
rum. The minimum penalty which the magistrate could have imposed was 
$125. 

On that point all that is stated in the report of the decision of Sir 
CHARLES MAJOR is as follows:— 

“When we come to the facts I think under the circumstances it was 
monstrous to put a fine of $260 on the appellant; it was futile because 
he could not pay. The conviction is upheld and the appeal is dismissed, 
the fine being reduced to $25, or in the alternative three months’ im-
prisonment with hard labour.” 
It is to be observed that the Solicitor-General (Mr. Rees Davis) brought 

it to the attention of the Chief Justice during the course of the argument 
that the minimum fine which could be imposed by the magistrate was fixed 
by the Spirits Ordinance, 1905, and submitted that the court could not re-
duce the fine below that amount. 

No authority or provision in the law was referred to by the Chief Jus-
tice in support of his decision to reduce the fine below the statutory mini-
mum prescribed by the Spirits Ordinance. 

A digest of that decision is reported at page 161 of DALTON’S DIGEST 
OF BRITISH GUIANA CASE LAW as follows:— 

“W. was convicted of contravening a provision of the Spirits Ordi-
nance, 1905, and fined $260. The minimum penalty under the 
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section was $125. On appeal, the conviction was affirmed, but under 
the powers purported to be given by section 31 of the Magistrate’s De-
cision (Appeals) Ordinance, 1893, the fine was reduced to $25.” 

Section 31 of the Magistrate’s Decision (Appeals) Ordinance, 1893, is now 
s. 31 of the Summary Jurisdiction (Appeals) Ordinance, Cap. 17. 

We have examined the provisions of that section but can find nothing 
which can be considered to empower a court on appeal from a magistrate’s 
decision to reduce a penalty imposed by a magistrate below the statutory 
minimum prescribed by the Spirits Ordinance. The use of the word “pur-
ported” by the learned author of DALTON’S in his digest of that case is per-
haps significant. We can find no provision in the Summary Jurisdiction 
(Appeals) Ordinance empowering this court to reduce the penalty below 
the statutory minimum prescribed by the Spirits Ordinance. 

The appeal is dismissed. The conviction and sentence are affirmed with 
costs $20 to the respondent. 

Appeal dismissed. 
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(Supreme Court — In Chambers (Luckhoo, J.) September 20, October 4, 
November 1, December 22, 23, 1958; May 30, June 6, 1959) 

Land partitioning — Claim based on adverse possession — Whether partition 
officer competent to entertain claim — District Lands Partition and Re-allotment 
Ordinance, Cap. 173. 

Local Government — Local authority — Whether dams placed by statute un-
der the control and management of a local authority are its property — Local 
Government Ordinance, Cap. 150, ss. 86 & 89. 

It is not competent for an officer partitioning or re-alloting lands under the 
District Lands Partition and Re-allotment Ordinance, Cap. 173, to entertain any 
claim based on adverse possession. 

Section 89 of the Local Government Ordinance, Cap. 150, provides that all 
undivided lands or portions of lands, undivided polders . . . dams . . . of every vil-
lage or country district shall be under the control and management of the local 
authority. 

Held: section 89 of Cap. 150 does not place the ownership of undivided lands 
or of dams in a local authority. 

Appeal allowed. 
B. O. Adams for the appellant. 
G. S. Gillette, Senior Crown. Counsel, for the first-named defendant  
J. A. King for the fourth-named defendant. 

LUCKHOO, J.: This is an appeal by the appellant William Joseph 
against the decision of the first-named respondent, J. Elliott Davis, the offi-
cer appointed to partition and/or re-allot a portion of lot 
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47, Courantyne, Berbice, awarding house-lots 106 in section A and 324, 
325 and 326 in section B to the fourth-named respondents, the Country 
Authority of Lots Nos. 47 - 48 Country District. 

On the 8th October, 1952, the respondent Davis, a sworn land surveyor 
attached to the Lands and Mines Department, was appointed by the Gover-
nor in Council under the provisions of the District Lands Partition and Re-
Allotment (Special Procedure) Ordinance, 1948 (No. 16 of 1948), now 
Cap. 174 of the Laws of British Guiana (Kingdon Edition), to partition 
and/or re-allot that portion of lot 47, Courantyne, Berbice, extending 1,236 
feet east of the public road and 370 feet west of the public road and 
bounded — 

“On the north by lot No. 46; on the east by the remaining portion 
of lot No. 47; on the south by lot No. 48; and on the west by the re-
maining portion of lot No. 47;” 

the said piece of land containing an approximate area of seventy-five Eng-
lish acres and being part of lot No. 47 as laid down and defined on a plan 
by James A. P. Bowhill, sworn land surveyor, dated 29th June, 1891. 

After taking the steps prescribed by the District Lands Partition and 
Re-Allotment Ordinance, Cap. 169 (Major Edition of the Laws) as 
amended by the District Lands Partition and Re-Allotment (Amendment) 
Ordinance, 1948 (No. 17 of 1948), now Cap. 173 (Kingdon Edition of the 
Laws), the respondent Davis transmitted to the Local Government Board a 
plan of his partition of the area together with a list of his awards. The 
awards made by the respondent Davis were subsequently approved by the 
Board and were published in the Official Gazette of the 26th March, 1955. 
The appellant was awarded house lots 104 and 105 in section A and house 
lots 318, 321, 322 and 323 in section B. The fourth-named respondent, the 
Country Authority, were awarded house lots 106 in section A and house 
lots 324, 325 and 326 in section B together with the middle walk reserve 
and all the other reserves for streets and drains. 

Of the several grounds of appeal filed all were abandoned at the hear-
ing before me except that based on a claim by the appellant as one of the 
devisees under the will of his mother Belinda Joseph. 

At the commencement of the hearing, this appeal was discontinued in 
so far as it related to the second-named respondent, the Attorney General, 
and the third-named respondent, the Local Government Board. 

Evidence was then led by and on behalf of the appellant and the re-
spondent the Country Authority, the respondent Davis relying on certain 
legal submissions made by counsel on his behalf. 

The evidence disclose that on the 13th May, 1884, Frederick Blessing-
ton, the great grandfather of the appellant and one Liberty Rollins became 
the owners by transport No. 99 of 1884 (Exhibit “H”) of lot number 47, 
Courantyne, Berbice. It would appear that Blessington 
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occupied the north half of that estate and Liberty Rollins the south half. In 
1891, at the request of Blessington and Rollins. J. A. P. Bowhill, a sworn 
land surveyor, surveyed and laid out into lots the whole of lot number 47. 
The lots were numbered consecutively 1 to 25 between lot No. 46 and lot 
No. 48, Corentyne. 

A strip of land, shaded brown on the copy of Bowhill’s plan of that 
survey (Exhibit “F”) and shown as adjoining lot 1 on the north is marked 
on the plan “Reserved for a dam.” Another strip of land similarly shaded 
and shown as situate between lots 11 and 12 is marked “Reserved for mid-
dle walk.” A third strip of land similarly shaded and shown as adjoining lot 
25 on the south is marked “Reserved for a dam.” 

It is part of this third strip of land designated by the respondent Davis 
on his plain as lots 106 in section A and lots 324, 325 and 326 in section B 
that forms the subject matter of this appeal. 

On Bowhill’s plan appear the names of various persons against each 
lot, presumably the occupiers of those lots at the time of Bowhill’s survey. 
Liberty Rollins’ name appears against lot 1 which has a facade of 15 roods 
measured along the public road while Blessington’s name is shown against 
lot 25 with a facade of 15 roods measured along the public road. The total 
facade measurements of lots 1 to 11 inclusive is 94 roods; then comes the 
strip marked “Reserved for middle walk” with a facade along the public 
road measuring 5 roods; and the total facade measurement of lots 12 to 25 
inclusive is 94 ½ roods. 

In his last will, No. 11 of 1893, Exhibit “B”, made on the 3rd Nov-
ember, 1891, a few months after Bowhill’s survey was made, Blessington 
devised to his grandson Frederick Alexander Joseph, the father of the ap-
pellant, his interest in the lands at lot No. 47 in the following words — 

“That whereas I am possessed of a portion of land, measuring five 
roods in facade of the entire depth, at Eversham Village, and also a 
portion of land measuring ninety-five roods in facade of the entire 
depth, at lot No. 47, Farm, both places being situated on the Corentyne 
Coast, in the aforesaid parish, county and Colony:— which possessions 
I leave and bequeath to my grandson (Frederick Alexander Joseph).” 

By his last will, Blessington also authorised Frederick Alexander Joseph to 
pass transport “on my behalf to the several purchasers of lot No. 47, Farm, 
as soon as it will have been convenient so to do.” Blessington died on the 
15th August, 1892 and his last will was deposited with proof of due execu-
tion in the Registrar’s Office on the 15th February, 1893. 

Having regard to the fact that Liberty Rollins and Blessington had after 
the passing of transport to them for lot No. 47 entered into occupation of 
the north half and the south half respectively, it is not unreasonable to con-
clude that the land “ninety five roods in facade” at lot No. 47 mentioned by 
Blessington in his last will comprised lots 12 to 
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25 inclusive — the total facade measurement of which is as shown on 
Bowhill’s plan 94½ roods. Up to the time of Blessington’s death in 1892 
none of the lots had been transported by the owners, Rollins and Blessing-
ton, but the names recorded on Bowhill’s plan indicate that lots 2 to 24 in-
clusive were sold but not yet transported to the persons whose names are 
thereon recorded. 

The strips of lands shaded brown on Bowhill’s plan appear to me to 
have been intended by the owners for use as dams by the occupiers of the 
various lots. I think that the laying out of the strip marked on the plan “Re-
served for middle walk” is clearly indicative of such an intention for it does 
not adjoin any portion of the lots which in 1891 was in the actual physical 
occupation of either Rollins or Blessington if I am right in inferring that the 
names recorded against the lots on Bowhill’s plan show the persons who 
were in actual occupation of those lots at the time of Bowhill’s survey. 

Subsequent to Blessington’s death in 1892, the lots were from time to 
time sold and transported to various persons as appear on a memorandum 
attached to the copy of the transport of lot No. 47, dated 13th May, 1884, to 
Rollins and Blessington (Exhibit “H”). Of those lots up to the 11th No-
vember, 1930, only the E½ of the E½ of lot 25 remained under the original 
title (Exhibit “H”). 

It is of importance to see whether any of the transports passed to the 
several persons named in the memorandum attached to Exhibit “H” bear 
any reference to a right of way or user of the strips of land marked “Re-
served for a dam” or “Reserved for middle walk.” From the Registry re-
cords it has been ascertained that title to lots 23 and 24 of lot No. 47 had 
been passed by Liberty Rollins and Frederick Alexander Joseph in his qual-
ity as the sole surviving executor of Frederick Blessington, deceased, to 
Jaudy by transport No. 41 of 1895 and the description in that transport of 
the property passed is as follows — 

“lots 23 (twenty-three) and 24 (twenty-four) of lot No. 47 being 
one of the lots forming Plantation Mary Hope situate on the Corentyne 
Coast of the County of Berbice, the said lots numbers 23 and 24 being 
laid down and defined on a diagram of the said lot No. 47 made by 
James A. P. Bowhill, Government Surveyor, dated 29th June, 1891, 
and deposited in the Registrar’s Office, New Amsterdam, on 5th Feb-
ruary, 1895.” 
Neither in that transport nor in the transports passed for any of the 

other lots 12 to 25 inclusive as noted in the memorandum attached to Ex-
hibit “H” is there any reference to any of the strips of land marked “Re-
served for a dam” or “Reserved for middle walk”. It would appear, there-
fore, that these strips, even if laid out for use as dams by occupiers of the 
various lots, remained in the ownership of Rollins and Blessington and 
their successors in tide. 

Frederick Alexander Joseph was married to Belinda Joseph (nee Park) 
in community of goods. He died on or about 1924 intestate, his 
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wife and three children, the appellant, Louis Joseph and Lilian Joseph sur-
viving him. Belinda Joseph died on the 6th June, 1926, and by her last will 
dated the 24th May, 1926, which was admitted to probate on the 6th De-
cember, 1926, she devised to her children her interest in the land at lot No. 
47 in the following words — 

“I will bequeath to my children 3 namely Wilfred Joseph, Lilian 
Joseph, Louis Joseph my landed property 6 roods of land with fruit 
trees situate at No. 47, Corentyne Coast, Berbice, in short everything 
belonging to me; to be divided share and share alike between the three 
of them.” 

According to the appellant, his father was possessed of 9½ roods of land at 
lot No. 47 at the time of his death and so too was his mother at the time of 
her death — the 9½ roods included the strip adjoining lot 25. From the 
memorandum attached to transport Exhibit “H” the E½ of W½ of lot 25 
was transported to Rajwantia on the 7th July, 1928. 

The extent of the property devised both by Blessington and by Belinda 
Joseph appears to support the view that the strip in question was never 
since 1891 considered by them to be in ownership of Blessington. Further, 
in his notice of claim to the partition officer dated 22nd April, 1953, Ex-
hibit “D”, the appellant stated that he claimed to be owner of the eastern 
half of E 2/5 of lot 25 held under transport. The facade of this portion of 
land would be 3 roods. 

It is perhaps convenient at this point to examine the Country Author-
ity’s claim to ownership of the lots awarded them by the partition officer. 
The district in which the lot No. 47, Corentyne, is situate became a rural 
sanitary district in 1916 and in March, 1926, it was raised to the status of a 
country district. The Country Authority’s claim is, as I understand it, that 
ownership of the strips vested in that Authority by virtue of the provisions 
of the law (which are now contained in ss. 86 and 89 of the Local Govern-
ment Ordinance, Cap. 150). By s. 86, all property whether movable or im-
movable, owned by a village or country district, shall be vested in the local 
authority of a village or country district. By s. 89, all undivided lands or 
portions of land, undivided empolders, pasture lands, woods, dams, kokers, 
sluices, water courses, navigation and draining trenches, roads, streets and 
bridges of every village or country district shall be under the control and 
management of the local authority. 

As was pointed out by the Full Court in Sukhnie v. Jones, 1957 
L.R.B.G. 91, it is clear that s. 89 does not place ownership of undivided 
lands in a local authority. So also it does not place ownership of dams in a 
local authority. It was also pointed out in Sukhnie v. Jones that s. 90 of that 
Ordinance does not give a local authority any right to let dams. There is no 
evidence that the Country Authority ever owned the strip in question by 
way of transport or by any other document of title; so that s. 86 does not 
support the contention of counsel for the Country Authority. 
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Some evidence was led on behalf of the Country Authority to establish 
acts of user of the strip by the local authority. At the most this evidence 
established acts of user intermittently and on isolated occasions and are in 
my opinion wholly insufficient for the grounding of any claim to a declara-
tion of prescriptive title of the strip. In any event I am of the same view as 
that expressed by HUGHES, J., in Patience Welch v. J. L. Yhap et al (1951) 
(No. 492 of 1950) delivered on the 10th October, 1951 (unreported) that it 
is not competent for the officer partitioning or re-alloting lands under the 
District Lands Partition and Re-Allotment Ordinance to entertain any claim 
based on adverse possession. STOBY J., in two partition appeals brought by 
Manbhola, Nos. 730 and 731 of 1956 (unreported), also appears to have 
taken a like view when he stayed the hearing of those appeals to await the 
hearing and determination of proceedings then pending in the civil jurisdic-
tion of the court wherein the question to be decided was a claim by Man-
bhola to the ownership of the lands in dispute by way of adverse posses-
sion. 

Such difficult matters of law are under the existing law not competent 
to be dealt with by a partition officer. No claim has been made by the 
Country Authority in the Supreme Court for a declaration of title in respect 
of the lots now in dispute. 

I find, therefore, that the award made by the officer to the local author-
ity of house lots 106 in section A and of house lots 324, 325 and 326 in 
section B is wrong and must be set aside. The further question arises as to 
whom the lots on the portion of the strip now in dispute should be awarded. 
It is not disputed that a part of the appellant’s house is situate on a portion 
of the disputed land. The appellant has also stated that the other occupiers 
of lot No. 47 have from time to time used that strip for passing and repass-
ing. 

Title to the strip in dispute has always remained in Blessington and 
Rollins and their successors in title since their purchase of lot No. 47 in 
1884. That strip has not been allotted to the Country Authority for use as a 
street, dam, reserve or for drains. As I have pointed out earlier in the course 
of this judgment, Blessington in disposing of his interest in lot No. 47 did 
not appear to regard himself as the owner of any part of the strips reserved 
for dams and for a middle walk. However, there is no evidence that the part 
of the strip in dispute which has been allotted to the Country Authority, has 
ever been disposed of by Blessington or Rollins or by any of their succes-
sors in title. 

It has been contended by counsel for the appellant that although there 
is no specific residuary devise contained in Blessington’s will the portion 
of his will set out above indicates that he intended to leave all of his inter-
ests in immovable property to his grandson Frederick Alexander Joseph 
even though he believed, erroneously, that his interests did not include the 
land designated “Reserved for a dam” adjoining lot 25. There appears to be 
some merit in this contention. However, I think 
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the proper course would be to award the house lots in dispute to the heirs of 
the estate of Frederick Blessington, deceased and the heirs of the estate of 
Liberty Rollins, deceased. 

The award of the partition officer is to be amended accordingly. Costs 
of appeal to appellant against Davis and the Country Authority fixed at 
$35.00 and $25.00 respectively. 

Appeal allowed. 
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(In the Full Court, on appeal from the magistrate’s court for the West Dem-
erara Judicial District (Luckhoo, J., and Jailal, J. (ag.)) May 5, June 9, 
1959) 

Criminal law—Charge brought under wrong subsection—Competence of 
magistrate on his own volition to amend charge by substituting correct subsection. 

Criminal law—Evidence—Government Analyst’s certificate—Whether proof 
of Analyst’s signature necessary—Whether Government Analyst must make analy-
sis personally—Evidence Ordinance, Cap. 25, s. 43. 

The appellant was convicted by a magistrate on a charge of unlawful posses-
sion of a quantity of spirits exceeding a pint contrary to s. 89 of the Spirits Ordi-
nance, Cap. 319. The charge was originally brought under subsections (1) and (2) 
of s. 89 but at the request of the prosecution was amended to refer to subsection (2) 
only. Counsel for the appellant pointed out that subsection (2) created no offence 
and thereupon the magistrate of his own volition further amended the charge to 
refer to subsection (1) instead of subsection (2). On appeal it was submitted that 
the magistrate erred in so doing after the prosecutor had elected to amend the 
charge in the way he did; and that the magistrate had further erred in admitting in 
evidence a certificate purporting to have been issued by the Government Analyst 
without proof of the Analyst’s signature thereon. The certificate also indicated that 
the actual analysis was done by an assistant analyst. 

Held:     (i)   the magistrate did not err in further amending the charge; 

(ii) by virtue of the provisions of s. 43 of the Evidence Ordinance, 
Cap. 25, the analyst’s certificate was admissible in evidence without proof of his 
signature thereon; 

(iii)   the Government Analyst need not make the analysis personally 
but may do so through his assistants. 

Appeal dismissed. 

E. V. Luckhoo for the appellant. 

G. A. S. Van Sertima, Crown Counsel, for the respondent. 

Judgment of the Court: The appellant was convicted by the magistrate of 
the West Demerara Judicial District on a charge of unlawful possession of a 
quantity of spirits exceeding a pint, contrary to s. 89 of the Spirits Ordinance, 
Cap. 319, and was fined the sum of $250.00 and ordered to pay $3.00 costs in 
default three months’ imprisonment 
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The charge had originally been brought under both sub.-ss. (1) and (2) of 
s. 89 of the Ordinance and was amended by the magistrate at the request of the 
prosecution to refer only to sub-s. (2). In fact the offence for which the appel-
lant was convicted is created by sub-s. (1). It was rightly submitted by counsel 
for the appellant before the magistrate that sub-s. (2) created no offence. 
Thereupon the magistrate of his own volition further amended the charge to 
refer to sub-s. (1) instead of sub-s. (2) Counsel for the appellant contended 
before us that the magistrate erred in so doing after the prosecutor had elected 
to amend it in the way he did. Having regard to the evidence given before the 
magistrate we fail to see in what way the appellant could have been misled or 
prejudiced by the amendment. The powers of amendment of charges by magis-
trates and by the court were discussed at some length in Ramsarran v. Hey-
leger, 1956 L.R.B.G. 139, a decision of this court. We are of the view that the 
magistrate did not err in further amending the charge. 

Further submissions were made by counsel for the appellant based upon 
the evidence. The case for the prosecution was to the effect that on the 24th 
January, 1958, at about 2 p.m. Police Constable Pile who was in plain clothes 
saw the appellant riding a bicycle north along the Uitvlugt driving road. There 
was a bag on the handle of the bicycle. As the appellant was about three rods 
from the constable he looked in the constable’s direction, applied his brakes 
and attempted to turn around. The constable became suspicious and as the ap-
pellant rode past him he looked back at the constable who pursued and caught 
up with the appellant. On opening the bag he asked the appellant what he had 
on the handle of the bicycle. Police Constable Pile found a bottle containing 
clear liquid which smelt strongly of alcohol. He arrested and cautioned the 
appellant. On being asked by Police Constable Pile to smell the contents of the 
bottle, the appellant agreed that it was rum and told Constable Pile that he 
would give him $20 if he gave him a chance. On being taken to the police sta-
tion the appellant stated that one George Boodai had given him the bottle with 
rum to carry home for him. The appellant was invited to taste the contents of 
the bottle and agreed that the bottle contained rum. About an hour later Police 
Constable Pile met Boodai on the road some distance from Uitvlugt factory 
and told him that the appellant had said that he (Boodai) had given the appel-
lant a bottle of rum and a bag to carry home. This Boodai denied. Boodai, a 
porter employed at Uitvlugt factory, gave evidence to the effect that the appel-
lant was the foreman of the gang in which he (Boodai) worked. On the 24th 
January, 1958, at the appellant’s request he lent the appellant the bag which he 
normally used to take his breakfast but did not give him the bottle. On that day 
the bowl which he normally carried in his bag was taken without the bag and 
left at one Maraj’s cake shop. 

The case for the defence was to the effect that Boodai asked the appellant 
to take the bag to Boodai’s home and that the appellant was not aware of the 
nature of the contents of the bag before Police Constable Pile opened the bag. 
One Amin gave evidence for the defence and stated that he saw Boodai call the 
appellant and give him a bag like the one found in the appellant’s possession 
and that the appellant then rode away with the bag. 
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Police Constable Pile stated in evidence that he sealed the bottle in the 
presence of the appellant with police seal No. 17 and on the 25th January, 
1958, he took the bottle and contents to the Government Analyst. On the 12th 
February, 1958, he uplifted the bottle from the analyst who gave him the cer-
tificate tendered in evidence. That certificate is worded as follows:— 

“I, the undersigned Assistant Analyst, do hereby certify that I received on 
the 25th day of January, 1958, from Mr. Facey per P.C. 5055 Pile (one) 1 
large white bottle containing liquor labelled and marked C.P.L. and sealed 
with Police Seal No. 17 for analysis and have analysed the same, and cer-
tify — the result of my analysis to be as follows:— 

C.P. 1 contained 140 fluid ounces of spirit apparent strength 5.23% under 
proof. 

(20 fluid ozs.—1 pint) 

OBSERVATION 

No change had taken place in the constitution of the article which would 
interfere with the analysis. 

“Dated this 11th day of February, 1958. 
J. E. H. J. E. Ho-Yen 

J.E.H. Analyst 
Government.” 

The certificate was admitted in evidence by the magistrate under the provi-
sions of s. 43 of the Evidence Ordinance, Cap. 25. The relevant provisions of 
that section are— 

“    (1) Any document purporting to be a report, under the hand of the 
Government Analyst, upon any matter or thing duly submitted to him for 
examination or analysis and report, for the purposes of any preliminary in-
quiry before a magistrate in respect of any indictable offence, or in any 
proceeding in a magistrate’s court, or before a coroner, shall be receivable 
on that inquiry or proceeding as prima facie evidence of any matter or 
thing therein contained relating to the examination or analysis. 

(2) If, on any inquiry or proceeding aforesaid, the Government Ana-
lyst is called as an expert, the party calling him shall, unless the magis-
trate, or the magistrate’s court, or the coroner, otherwise expressly orders, 
pay all costs occasioned by his having been so called. 

(4) In this section the expression “Government Analyst” shall be con-
strued to include an assistant analyst and the Government Bacteriologist.” 

Counsel for the appellant submitted that the certificate is only admissible in 
evidence if — 
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(a) it purports to be a report; and 
(b) it is a document under the hand of the Government Analyst. 

Counsel contended that there must be proof that the document was 
signed by the Government Analyst and observed that there was no evi-
dence on the record that the signature “J. E. Ho-Yen” on the certificate 
was that of the Government Analyst. Counsel’s submission in this respect 
is founded on the premise that the word “purporting” in the first line of s. 
(1) of the section does not relate to the words “under the hand of the Gov-
ernment Analyst” by virtue of the commas appearing at the beginning and 
at the end of that phrase. In England it has been held, however, in Duke of 
Devonshire v. O’Connor, [1890] 24 Q.B.D. 468 that punctuation forms no 
part of any Act. There is no provision in the laws of this Colony that punc-
tuation forms any part of an enactment nor have we been able to find any 
reported case where it has been so held. If the first and second lines of the 
subsection are read as if no commas had been inserted, and we think they 
must be so read, then the report need only purport to be under the hand-
writing of the Government Analyst to be admissible in evidence. The cer-
tificate in this case purports to be under the hand of the Government Ana-
lyst. 

The certificate indicates that the actual analysis was done by one Ming, an 
assistant analyst. The Government Analyst need not make the analysis person-
ally but may do so through his assistants (see Bakewell v. Davis, [1894] 1 Q.B. 
296). Counsel’s submission on this ground therefore fails. Lastly, it was con-
tended by counsel for the appellant that the decision of the magistrate was un-
reasonable or could not be supported having regard to the evidence. We have 
examined the evidence with care in the light of the criticisms made by counsel 
but are unable to agree with this submission. 

The appeal is dismissed and the conviction and sentence imposed by the 
magistrate are affirmed with costs fixed at $20:— to the respondent. 

Appeal dismissed.
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(Supreme Court (Phillips. J.) February 25, 28. March 14, 21, April 4. 11, 
June 27, 1959). 
Licence to occupy crown land—Licence to be held during Her Majesty’s pleasure 

only—Licence subject to condition of payment in advance of yearly rent—Payment of 
rent in arrears accepted in past years—Default in payment of one year’s rent—
Revocation of licence by Governor for such default—Statutory power of revocation in 
Governor where any condition of licence to occupy crown land not fulfilled—Power of 
court to grant relief against revocation—Crown Lands Ordinance, Cap. 175, s. 14. 

In 1881, the Governor of British Guiana granted to the proprietors of Plantation 
Blankenburg their heirs and assigns during Her Majesty’s pleasure only a licence to 
occupy and improve certain crown lands as second and extra depths to that Plantation. 
One of the conditions to which the Licence was subject was the payment in advance by 
the occupants of a yearly rent. At the time of the grant in 1881 the Plantation was under 
cane cultivation. Prior to 1955 when the plaintiffs purchased the Plantation and the 
right, title and interest in the second and extra depths, the Plantation and the greater 
part of the second and extra depths had been mainly under rice cultivation let out to 
small farmers, but without objection to the said lettings by and on behalf of the Gov-
ernment. It was not disputed that the plaintiffs and their predecessors in title spent con-
siderable sums of money on the improvement of the second and extra depths. 

For many years subsequent to the grant of the Licence it had been the practice of 
those entitled to the second and extra depths to pay rent in respect of those depths after 
the due date. Such payments in arrears were accepted by the Commissioner of Lands 
and Mines without notification that he required the rent to be paid punctually. On the 
1st April, 1956, the rent in respect of those depths for the year 1956 became due but 
was not paid by the plaintiffs. Six weeks later, the Governor without any demand for 
payment of the rent being made of the plaintiffs revoked the licence upon two grounds, 
viz: for breach of the condition to pay the rent $27:—a nominal rent—in advance, and 
for breach of the condition that the occupants of the Plantation do cultivate the second 
and extra depths of the Plantation and that they do not alienate or transfer the same 
without a special permission in writing from the Governor under penalty of forfeiture 
of the licence. (The second ground for revocation was abandoned by the defendant at 
the hearing of this action). The plaintiffs thereupon instituted this action claiming— 

(a) a declaration that they are and were at all material times by virtue of the 
Licence the absolute owners of the second and extra depths; 

(b) a declaration that they were not at any material time in breach of any 
condition of the Licence, or alternatively, that any such breach was 
waived or cannot now be relied upon by reason of an estoppel; 

(c) a declaration that the purported revocation of the Licence was in-
effective; 

(d) alternatively, relief against forfeiture of the Licence. 

The plaintiffs at the time of the revocation were negotiating with the knowledge of 
Government to subdivide and alienate their right, title and interest in and to the second 
and extra depths. 

The trial judge found that the plaintiffs were deprived of a beneficial interest in land 
for the non-payment of one year’s rent only six weeks in arrears after expenditure of a 
considerable amount of money to the knowledge of and encouragement by Government. 

Section 14 of the Crown Lands Ordinance, Cap. 175, provides that where any 
condition of any licence relating to crown lands is not fulfilled, the licence may be 
revoked by the Governor and it shall thereupon cease and determine. 

Held: The Licence was analogous to a lease and in the circumstances of the 
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case notwithstanding that the second and extra depths are crown lands a court of equity 
would grant relief against forfeiture. 

Judgment for the plaintiffs. 
J. H. S. Elliott, for the plaintiffs. 
G. M. Farnum, Solicitor-General, (R. M. F. Delph, Crown Counsel, with him) 

for the defendant. 
PHILLIPS, J: On the 1st April, 1881, the Governor of British Guiana 

made a grant in the following terms:— 
“BRITISH GUIANA 

By His Excellency, 
Cornelius Hendericksen Kortright, Esquire, 
Companion of the Most Distinguished Or- 

L.S. der of Saint Michael and Saint George, 
Governor and Commander-in-Chief in and 
over the Colony of British Guiana, Vice- 

(Sgd.) C. H. Admiral and Ordinary of the same, 
Kortright etc etc etc 

LICENCE is hereby granted to the Proprietors of Plantation BLANKEN-
BURG, situate on the Sea Coast West of the River Demerara, in the County 
of Demerara and Colony of British Guiana, to occupy and improve, during 
Her Majesty’s pleasure as Second and Extra Depths to Plantation Blanken-
burg aforesaid, certain tracts of land, the property of the Crown, situate, ly-
ing and being on the said Sea Coast West of the River Demerara, in the 
County of Demerara and Colony of British Guiana, described in a Diagram 
by the Assistant Crown Surveyor, William Chalmers, dated, the 19th day of 
February, 1881, hereunto annexed (and duplicate of which Diagram is de-
posited in the Office of the Crown Lands Department of the Colony together 
with the Duplicate of this Licence); commencing at the back extremity of 
the First Depth of the said Plantation Blankenburg and extending aback 
within the prolongation of its respective sidelines; firstly, Seven Hundred 
and Fifty (750) Roods to the back extremity of the Second Depth of the said 
Plantation Blankenburg and containing Four Hundred and ninety-eight and 
Seventy-five One Hundredth (498.75) acres of Crown land, and thence 
aback an Extra Depth of One Hundred and Eighty-five (185) Roods, and 
containing Two Hundred and Fifty (250)Acres of Crown land, the Second 
and Extra Depths having an aggregate area of Seven Hundred and Forty-
Eight and Seventy-five One Hundredth (748.75) Acres—Bounded on the 
North by the back extremity of the First Depth of the said Plantation 
Blankenburg; on the East by the Company’s Path between Plantation 
Blankenburg and La Jalousie, on the South by Crown Land and on the west 
by the Sideline between Plantations Den Amstel and Blankenburg. 

TO HAVE AND TO HOLD the said tracts of Crown Land, with all their ap-
purtenances to them the said Proprietors of Plantation Blankenburg, their 
Heirs and Assigns, during Her Majesty’s Pleasure, only, and subject to the 
following conditions, viz:— 

I.  That the occupants of the said tracts of Crown Land do pay in ad-
vance to Her Majesty’s Receiver General of this Colony 
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on the first day of April, in every successive year during the con-
tinuance of this Licence the sum of Two Stivers (= $0:03.2 cents) 
for each and every Acre of Crown Land comprised in the said 
Tract of 498.75 Acres of Second Depth, amounting to the sum of 
Fifteen Dollars and Ninety-six Cents ($15.96) per annum; and 
also Three Stivers (=$0:04.8 cents) for each and every Acre of 
Crown Land comprised in the said Tract of 250 Acres of Extra 
Depth, amounting to the sum of Twelve Dollars ($12.00) per an-
num; or in all for the Second and Extra Depths a yearly rental or 
acreage of Twenty-seven Dollars and Ninety-six Cents ($27.96). 

II  That the said occupants do cultivate the said Tracts as Second and 
Extra Depths for the said Plantation Blankenburg and do not 
alienate or transfer the same without a special permission in writ-
ing from His Excellency the Governor of the Colony for the time 
being under Penalty of Forfeiture of this Licence. 

III That the said tracts of Land shall be subject to all the Laws and 
Regulations respecting Roads and Bridges in Force in this Col-
ony, or that, hereafter, may be enacted, in like manner as the 
Lands heretofore granted. 

AND ON COMPLIANCE with the foregoing terms and on performance of 
the conditions hereinbefore expressed, I do hereby WARRANT and ASSURE 
to the said Proprietors of “Blankenburg” their Heirs and Assigns, the full 
occupancy and possession of the said Tracts of Crown Land, during Her 
Majesty’s Pleasure. 

Given under my Hand and Seal of the Colony at 
the Guiana Public Buildings, Georgetown, 
Demerara, this First day of April, in the year 
of Our Lord One Thousand Eight Hundred 
and Eight-one, and in the Forty-Fourth Year 
of Her Majesty’s Reign. 

By His Excellency’s Command, 

(Sgd.) Charles Percy Austin,  
  Acting Government Secretary. 

Recorded this 20th April, 1881. 

(Sgd.) 
Crown Surveyor” 

On 19th May, 1956, the Licence was revoked by the Governor. 

The plaintiffs are the proprietors of Plantation Blankenburg (hereinafter 
referred to as “the Plantation”) having purchased the same together with the 
right, title and interest in the second and extra depths thereto from James 
Edwin Rampersaud Ramdeholl for the sum of $80,000 of which $50,000 was 
obtained by a mortgage on the said property from the Demerara Mutual Life 
Assurance Society Limited. 
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The whole right, title and interest of the said Ramdeholl in the said second 
and extra depths was transferred to the plaintiffs in their own names and not as 
proprietors of the Plantation by a transfer in the following terms: 

“TRANSFER 
“The whole right, title and interest of James Edwin Rampersaud Ramde-
holl in and to this Licence is transferred to Sultan Ali McDoom, Mohamed 
Ahmad Allie McDoom, Sulaiman McDoom, Ebrahim McDoom as from 
the 19.1.55 D.L.M. File No. 117/53/54. 

(Sgd.) C. A. Cole,  
for Commissioner of Lands and Mines (Ag.).—1.2.55”  

Although at the time of the said grant of 1881 the Plantation was under 
cane, at the date of the said transfer of the 19th January, 1955, and for many 
years prior thereto the Plantation and the greater part of the said second and 
extra depths had been mainly under rice cultivation let out to small farmers. 

Before the sale of the said right, title and interest in the second and extra 
depths, the said Ramdeholl had rented out about 314 acres thereof for the cul-
tivation of rice, about 100 acres for the cultivation of ground provisions and 
about 50 acres were planted in coconuts. No objection was raised to the said 
lettings by or on behalf of the Government. 

The plaintiffs maintained in this action that:— 
“In or about the month of March, 1955, the fourth plaintiff inter-

viewed one C. A. Cole, acting for and on behalf of the Commissioner of 
Lands and Mines, and asked him whether the plaintiffs’ rights under the 
said Licence could be transferred to various persons. 

“The said Cole informed the fourth plaintiff that the said transfer 
would be possible and that the Government would have no objection, and 
advised him to sell in not less than 5 acre blocks and to reserve the dams 
and means of ingress and egress. He further instructed the fourth plaintiff 
to go ahead selling the said land, and that when a large area had been sold 
to apply for a Government surveyor to survey the land thus sold, and for 
permission to transfer the same. 

“In or about the said month of March, one Cumberbatch, also acting 
for and on behalf of the Commissioner of Lands and Mines, informed the 
fourth plaintiff that the Government would have no objection to his trans-
ferring the said land. 

“Acting upon the representations made by the said Cole and the said 
Cumberbatch as set out in paragraphs 5, 6 and 7 hereof, the plaintiffs sold 
about 100 acres of the said land. 

“By letter dated the 2nd August, 1955, the said Cole wrote to the 
plaintiffs as follows:— 

‘Gentlemen, 
I have the honour to refer to the Licence of Occupancy No. 18 

to occupy an area of 748.75 acres of Crown Land being the second 
and extra depths of Plantation Blan- 
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kenburg, West Coast, Demerara, the right, title and interest in which 
was transferred to you by Mr. J. E. R. Ramdeholl during the current 
year, and to inform you that it is understood that you are arranging 
to subdivide a portion of this area into lots, and sell your interest 
therein to peasant farmers. 

2. You are advised that before any interest in crown lands 
may be transferred, it is necessary to obtain permission of Govern-
ment to do so and it is also necessary that Government should ap-
prove of the terms and conditions of such transfer. 

3. In the circumstances, it is suggested that before subdividing 
the lands and entering into any agreement of sale of any portion of 
the area of Licence of Occupancy No. 18, you should apply to this 
Department for permission to subdivide the land and transfer your 
interest therein, giving full particulars of your proposals including 
the terms and conditions of the sale of your interest. 

I have the honour to be,  
Gentlemen,  

Your obedient servant,  
 C. A. Cole,  

for Commissioner of Lands and Mines (Ag.)’ 
Upon receipt of the said letter the fourth plaintiff again interviewed 

the said Cole and was instructed to apply for permission to subdivide the 
said land and submit a copy of the agreement to sell. 

By letter dated the 10th September, 1955, the fourth plaintiff applied 
for the said permission and enclosed a copy of the said agreement to sell.” 
In this action, by consent of the parties no oral evidence was given, but a 

statement of agreed facts was admitted. 
It was admitted that:— 

“The plaintiffs have spent approximately $9,252 in repairing the ser-
vice dam and intake koker and constructing a new intake koker on the said 
extra depth. 

“By letter dated the 10th September, 1955, the plaintiffs wrote to the 
said Commissioner as follows:—  

‘62, Brickdam, 
Georgetown, 

10th September, 1955. 
The Commissioner of  

Lands and Mines,  
Georgetown.  
Sir, 

Your letter D.L.M. 117/55/54 was received. 
Herein please find copy of agreement which explains for itself. 
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I hereby apply for permission to subdivide the lands held under Licence of 
Occupancy No. 18 and for transferring same. 

Yours truly, 
(Sgd.) E. McDoom,  

for Prop. Pln. Blankenburg.’ 
“By letter dated the 28th May, 1956, the said Commissioner wrote to the 

said plaintiff as follows:— 
DEPARTMENT OF LANDS AND MINES, 

Georgetown, Demerara, 
28th May, 1956. 

Ref. No. 117/53/54.  
Sir, 

I have the honour to enclose for your information copy of revocation 
of Licence No. 18 covering second and extra depths to Plantation 
Blankenburg. You will note that the revocation has taken effect from the 
19th May, 1956, and I am directed to request that you vacate the lands 
concerned forthwith. 

I have the honour to be, 
Sir, 

Your obedient servant,  
(Sgd.) T. C. Stibbs,  

Commissioner of Lands & Mines. 
Mr. Sulaiman McDoom,  
Lot 1, McDoom Village,  
East Bank, Demerara,  
British Guiana.’ 
“Similar letters were sent to each of the other plaintiffs. The said pur-

ported revocation was in the following terms:— 

‘BRITISH GUIANA 

REVOCATION OF LICENCE TO OCCUPY CROWN LAND 

SEAL 
By His Excellency Sir Patrick Muir Reni-

son, Knight Commander of the Most 
Distinguished Order of Saint Michael 
and Saint George, Governor and Com-
mander-in-Chief in and over the Colony 
of British Guiana etc. etc. etc. 

(Sgd.) P. M. Renison, 
Governor. 

WHEREAS, on the 1st day of April, 1881, by Licence No. 18, the Gov-
ernor of British Guiana acting under the powers vested in him in that be-
half granted unto the proprietors of Plantation Blan 
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kenburg situate on the sea coast west of the River Demerara in the County 
of Demerara, licence to occupy and improve during Her Majesty’s pleas-
ure and subject to the conditions set out in the said licence as second and 
extra depths to Plantation Blankenburg aforesaid certain tracts of land, the 
property of the Crown, situate on the said sea coast west of the River 
Demerara aforesaid described in the diagram by the Assistant Crown Sur-
veyor annexed to the said licence (and duplicate of which diagram is de-
posited in the office of the Crown Lands Department of the Colony) com-
mencing at the back extremity of the first depth of the said Plantation 
Blankenburg and extending aback within the prolongation of its respective 
sideline, firstly, 750 roods to the back extremity of the second depth of the 
said Plantation Blankenburg and containing 498.75 acres of Crown land 
and thence aback an extra depth of 185 roods and containing 250 acres of 
Crown land, the said second and extra depths having an aggregate area of 
748.75 acres, bounded on the north by the back extremity of the first depth 
of the said Plantation Blankenburg, on the east by the Company Path be-
tween Plantations Blankenburg and La Jalousie, on the south by Crown 
land and on the west by the sideline between Plantations Den Amstel and 
Blankenburg: 

AND WHEREAS the whole right, title and interest of, in and to the said 
licence was transferred to Sultan Ali McDoom, Mohamed Ahmad Allie 
McDoom, Sulaiman McDoom and Ebrahim McDoom as from the 19th 
day of January, 1955: 

AND WHEREAS the conditions of the said licence are not being ful-
filled: 

NOW THEREFORE in pursuance of the powers vested in me under the 
Crown Lands Ordinance and all other powers enabling me in that behalf I 
do hereby revoke the aforesaid licence with effect from the 19th day of 
May, 1956. 

Given under my Hand and the Public Seal of 
the Colony, at Government House, 
Georgetown, Demerara, British Guiana, 
this 19th day of May, 1956, and in the 
fifth year of Her Majesty’s Reign. 

By His Excellency’s Command 

(Sgd.) M. Porcher,  
Ag. Chief Secretary. 

Recorded this 26th day of May, 1956. 

T. C. Stibbs,  
Commissioner of Lands and Mines.’ 
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“On the 6th June, 1956, the plaintiffs’ solicitors wrote to the Com-
missioner as follows:— 

“6th June, 1956. 
“Commissioner of Lands and Mines,  
Victoria Law Courts,  
Georgetown. 
Dear Sir, 

We have been consulted by the Proprietors of Plantation Blankenburg 
relative to the purported revocation of Licence of Occupancy No. 18 for 
the second and extra depths of the plantation on the ground that the condi-
tions of the licence were not being fulfilled, a copy of which was sent to 
them in your letter of the 28th ultimo No. 117/53/54. 

Our clients inform us that they were given no prior notice of intention 
to revoke nor have they ever been informed in what respect they were not 
fulfilling the conditions of the Licence. 

We shall be glad, therefore, if you will be so good as to state:— 
(a) which conditions were not being fulfilled; and 
(b) which unfulfilled conditions were relied on for the action 

taken. 

We can hardly believe that Government would wish to be harsh and 
oppressive but the action which it has taken, if proceeded with, might ruin 
our clients who purchased the whole plantation for a sum in excess of 
$80,000.00 and who mortgaged it with the knowledge of Government for 
$50,000.00 to the Demerara Mutual Life Assurance Society, Limited. Fur-
thermore, our clients have spent considerable sums on the improvement of 
the lands which form the greater part of the Plantation. 

Our clients have instructed us to apply to Government to cancel the 
abovementioned revocation but we find it difficult to do so adequately 
without knowing the precise grounds on which the revocation was made. 

Yours faithfully,  
(Sgd.) Cameron & Shepherd. 

By letter dated the 19th June, 1956, the Commissioner replied as fol-
lows:— 

“Ref. No. 117/53/54 DLM 
DEPARTMENT OF LANDS AND MINES,  

Georgetown, Demerara, 
19th June, 1956. 

Gentlemen, 
I have the honour to refer to your letter of 6th June, 1956, with refer-

ence to the revocation of Licence of Occupancy No. 18 for the second and 
extra depths of Plantation Blankenburg 
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In reply to your letter I am directed to state that conditions 1 and 2 of 
the Licence were not being fulfilled in that the rent payable in advance on 
the 1st day of April last has not been paid, and in that arrangements have 
been made for the cultivation of the lands included in the licence which 
precludes them from being cultivated as second and extra depths for Plan-
tation Blankenburg. 

I have the honour to be,  
Gentlemen,  

Your obedient servant, 
T. C. Stibbs,  

Commissioner of Lands & Mines. 

Messrs. Cameron & Shepherd,  
Solicitors, 

Georgetown.’ 
For many years prior to the 1st April, 1956, it had been the practice of 

those entitled to the said second and extra depths to pay the rent in respect 
thereof at dates after the 1st April and for the Commissioner to accept the rent 
thus in arrear, and at no time before the said purported revocation did the 
Commissioner give the plaintiffs any notice whatsoever that he required the 
said rent to be paid punctually or at all. 

By letter dated the 3rd August, 1956, the Commissioner replied to the said 
letter of 21st June as follows:— 

‘Ref. No. 117/53/54 
DEPARTMENT OF LANDS AND MINES,  

Georgetown, Demerara, 
3rd August, 1956. 

Sirs, 
Re: Second and Extra Depths of Plantation Blankenburg. 

I have the honour to acknowledge receipt of your letter of 21st June, 
1956, and to state in reply that I am directed to inform you that His Excel-
lency the Governor has carefully considered the representations you have 
made on behalf of your clients, but it is not intended to cancel the revoca-
tion of Licence of Occupancy No. 18 or to make any grant of lands for-
merly included in that Licence to your clients. 

I have the honour to be, 
Sirs, 

Your obedient servant,  
T. C. Stibbs,  

Commissioner of Lands & Mines. 
Messrs. Cameron & Shepherd,  

2, High Street, 
Georgetown.’ 
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On the 14th day of August, 1956, the plaintiffs’ solicitors wrote the Com-
missioner as follows:— 

“14th August, 1956. 

The Commissioner of Lands & Mines,  
Victoria Law Courts,  

Georgetown. 
Dear Sir, 

Re: Second and Extra Depths of Plantation Blankenburg. 

We have for acknowledgment your letter of the 3rd instant No. 
117/53/54. 

It is regretted that Government cannot see its way to cancel the pur-
ported revocation of Licence of Occupancy No. 18. 

In the circumstances our clients have instructed us to apply to the Su-
preme Court for relief and an action will shortly be commenced for this pur-
pose. 

In the meantime we must request you to abstain from taking any steps 
to implement the said revocation. 

Yours faithfully,  
(Sgd.) Cameron & Shepherd.” 

The contention of the plaintiffs is comprehensively set out in a letter from 
their solicitors, Messrs. Cameron and Shepherd, dated 21st June, 1956, which 
letter reads as follows:— 

‘21st June, 1956. 
Commissioner of Lands and Mines,  

Victoria Law Courts,  
Georgetown. 

Dear Sir, 

Re: Second and Extra Depths of Plantation Blankenburg. 

We thank you for your letter of the 19th inst, No. 117/53/54 DLM. 
We note that the grounds on which Licence of Occupancy No. 18 in 

respect of the above property was revoked, were — 

(1) non-payment of rent on the 1st April, 1956; and 

(2) that arrangements have been made for the cultivation of the lands 
included in the licence which precludes them from being cultivated 
as second and extra depths. 

These grounds cannot be reconciled with the announcement made in 
the local press by Government that the Plantation was or was deemed not 
beneficially occupied, and we are therefore assuming that the press release 
was incorrectly reported. 



 122
Mc DOOM v. A.-G. 

As regards the first ground, we would have thought that having regard 
to the course of conduct between the parties during the last ten years or 
more, and in view of the principles of equity applicable to forfeiture of 
leases for non-payment of rent, Government would have called on our cli-
ents to pay the rent due and have given notice to them that in future Gov-
ernment would insist on the punctual payment of rent. 

Be that as it may, the bearer of this letter will formally tender to you the sum 
of $43.92 in cash in payment of the rent for the current year which became due 
on the 1st April, 1956, and if it is not accepted, it will be handed to us for 
payment to you in the event of the application herein made being granted. 

We must confess that we are puzzled by the second ground and cannot 
understand how in the light of the history of Pln. Blankenburg, and other 
plantations in this colony which have ceased to be sugar plantations and of 
the actual circumstances of this case, this can be a ground for revocation. 

Whilst it may be true that second and extra depths of a plantation were 
originally granted with the object of being cultivated with the first depth, 
this condition has in effect been waived in the case of the Plantations men-
tioned above and has, in our respectful submission, been abrogated in the 
case of Plantation Blankenburg for the reason hereinafter mentioned. In 
any case it has been tacitly recognised that cultivation can be effected 
through tenants. 

In the instant case, the plantation has become a rice estate and a rice 
mill has been erected on the first depth, and our clients have continued to 
carry on the estate in the same way as their predecessor in title — Mr. 
Ramdeholl — did. 

Furthermore, there has been a radical change in the title which is no 
longer held by the proprietors of Pln. Blankenburg as such but by our cli-
ents in their own names, permission for this having been obtained when 
the Plantation was purchased from Dr. Ramdeholl so that the second and 
extra depths are no longer strictly annexed to the first depth within the 
meaning of the term “cum annexis”. 

It would appear that Government’s action has been prompted by the 
arrangements which our clients were making for the subdivision of the 
second and extra depths and for the carrying out of which they applied for 
permission on the 10th September, 1955, but we would point out that our 
clients were making these arrangements with the knowledge and advice of 
officers of your department to whom full disclosure was made in absolute 
good faith, because they believed it was in accord with Government’s pol-
icy, to give farmers the opportunity of securing their own lands and were 
told that the necessary permission would be granted. They had no inten-
tion whatever of committing any breach of any condition of the Licence. 



 123
Mc DOOM v. A.-G. 

In view of the large sum paid by our clients for these lands, it is diffi-
cult to appreciate why Government should intervene to prevent our clients 
from recovering some part of this amount and applying the same in reduc-
tion of the heavy liabilities they have incurred in respect of the property. 

It is relevant to mention here that our clients did not of their own ac-
cord purchase this Plantation, but were forced to do so in the following 
circumstances — 

Just prior to his death, the Hon. C. A. McDoom, who was the brother 
and father of our clients, purchased the Plantation at public auction for the 
sum of $100,000. On his death, his estate was not large enough to enable 
the purchase to be carried through and his beneficiaries wished to repudi-
ate the sale. The vendor would not agree to a cancellation and in fact indi-
cated that proceedings would be taken to enforce the contract or to recover 
damages. 

As the result of prolonged discussions, our clients by offering to pur-
chase the estate for $80,000 persuaded the vendor to forfeit the deposit and 
to release the estate of Hon. C. A. Mc Doom from liability under the con-
tract. 

Our clients themselves did not have sufficient funds to carry through 
the sale and were compelled to borrow $50,000 on mortgage from the 
Demerara Mutual Life Assurance Society, Limited, and a further $20,000 
from other sources. 

Since then, our clients have had a continuous struggle to make ends 
meet and have lost about $20,000 on the running of the Plantation. 

We do not think that Government appreciates the great hardship that 
will be suffered by our clients if the revocation is put into effect. In terms 
of money it would mean that they would lose the equivalent of $47,950 
which could not possibly be recovered from the first depth. 

Furthermore, those persons to whom Government presumably wishes 
to allocate the lands, will benefit, without payment, from all the money 
that has been spent on them by our clients and their predecessors in title. 
Our clients have themselves spent considerable sums of money on — 

(a) bull-dozing, 
(b) building an intake, 
(c) digging and maintaining trenches and dams, and 
(d) generally effecting improvement, 

in respect of these back lands. 
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Our clients accordingly humbly pray that His Excellency the Gover-
nor would be so good as to — 

(a) cancel the revocation; and 
(b) restore their title to the lands; and/or 

(c) grant them permission to carry out their arrangements for sub-
dividing the same. 

As an alternative, our clients would respectfully ask that an absolute 
grant of these lands be made to them on payment of such fair considera-
tion as may be fixed having regard to the price paid by them and to the 
sum spent by them and their predecessors in title on the lands. 

Yours faithfully,  
Cameron and Shepherd.” 

The plaintiffs claimed:— 
(1) a declaration that they are and were at all material times by virtue of 

the said Licence the absolute owners of the said second and extra 
depths; 

(2) a declaration that they were not at any material time in breach of 
any condition of the said Licence, or, alternatively, that any such 
breach was waived or cannot now be relied upon by reason of an es-
toppel; 

(3) a declaration that the said document dated the 19th day of May, 
1956, purporting to revoke the said Licence was ineffective for that 
purpose; 

(4) alternatively, relief against forfeiture of the said Licence. 

At the outset it must be observed that at the hearing the Solicitor-General 
conceded that the Licence of Occupancy herein could not have been revoked 
for any breach of condition 2 in the Licence, but argued that the Licence could 
only have been legally revoked for breach of condition 1, namely, the non-
payment of rent on the due date. The court, therefore, is not concerned with the 
advisability or otherwise of this concession, and is concerned only with the 
revocation of the Licence for breach of condition 1, viz: for non-payment of 
rent. 

The question for decision, therefore, is whether the court has power to 
grant relief against forfeiture for non-payment of rent; and, whether the court, 
if it has the power, ought to grant relief in the circumstances of this particular 
case. 

It was admitted that:— 

“On the 21st November, 1835, the Government notice set out in the 
fifth schedule hereto was published in the Royal Gazette. 
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“Licences of Occupancy in respect of second and extra depths of a planta-
tion were issued by the Crown in the form of the Licence of Occupancy held 
by the plaintiffs in this action. 

“Another form of Licence of Occupancy issued in the year 1881 and sub-
sequently is set out in the sixth schedule hereto. 

“Licences of Occupancy continued to be issued in the forms referred to 
above until the passing of the Crown Lands Ordinance, 1903, though there was 
no standard beneficial occupation clause, and in some cases there was no pen-
alty for non-compliance with such a clause. 

“During 1904-1905, the following conditions appear in certain licences; 

‘8. The Licence shall be revokable at the pleasure of His Majesty, his heirs 
and successors.’ 

This is in addition to the general revocation clause, which reads — 

‘9. If any of the preceding conditions is not complied with, this licence 
may be revoked by the Governor . . . . . . . . .’ 

Before the end of 1905, this special condition appears to have been withdrawn. 

“Between 1890 and 1912 Licences of Occupancy of crown lands on the 
coastal alluvial belt were granted at a nominal rent, the rent up to 1903 being at 
the rate of 2 and 3 stivers (.3 & .4 cents) per acre per annum and after 1903 
about 5 cents per acre per annum. 
This was due to — 

(a) the undeveloped nature of the land, most of which was below sea 
level and liable to excessive flooding; 

(b) low money values; 
(c)  the desire of Government to encourage the taking up and develop-

ment of crown lands and settlement thereon. 

“Large areas on the coast lands and the lower reaches of the coastal rivers 
were taken up by sugar estates, certain villages and a few individual proprie-
tors. These areas were what are known as the second and extra depths of the 
front lands and with few exceptions these licences, which were issued for oc-
cupation during the pleasure of the Crown, are still in existence. 

“Sugar estates alone hold over 60.000 acres of second and extra depths 
under one or other of the aforementioned forms of licences of occupancy. Be-
cause of the worked out nature of the front lands more cane cultivation is car-
ried out in the second and extra depths than on the first depths which only ex-
tend about 1¾ miles in the county of Demerara and about 2¼ miles in Berbice. 



 126
Mc DOOM v. A.-G. 

“In certain estates, factories, staff and labourers’ houses and other 
valuable building and installations are also located in the second and extra 
depths. In most cases these lands at the time the licences were issued were 
entirely unimproved and all drainage and irrigation, development for cul-
tivation and other improvement works have been done entirely at the ex-
pense of the estates. 

“From the year 1919 the general form of licence of occupancy issued 
under the Crown Lands Ordinance, Cap. 171 (now Cap. 175) is set out in 
the seventh schedule hereto.” 

Letters Patent of the 12th September, 1877, constituting the office of Gov-
ernor and Commander-in-Chief of the Colony of British Guiana, may be found 
in Appendix D, Volume II, of the Laws of British Guiana, 1866-1884, at page 
733. Clause 4 reads as follows:— 

“And We do further authorise and empower Our said Governor to 
make and execute in Our name and on Our behalf, and under the public 
seal of Our said Colony, grants and dispositions of any lands which may 
be lawfully granted and disposed of by Us within Our said Colony: Pro-
vided that every such grant or disposition be made in conformity either 
with some law in force in Our said Colony, or with some Instructions ad-
dressed to Our said Governor under Our Sign Manual and Signet, or 
through one of Our Principal Secretaries of State, or with such regulations 
as are now in force or may be made by him in that behalf and publicly 
promulgated in Our said Colony.” 

Section 14 of the Crown Lands Ordinance (1903), Chapter 175, enacts:— 
“Where any condition of any grant, licence, or permission is not ful-

filled, or where any regulation is not observed, the grant, licence, or per-
mission may be revoked by the Governor, and it shall thereupon cease and 
determine.” 

And section 15 says:— 
“Where any grant, licence, or permission in any way determines, all 

buildings and erections on the land at the time when it determines, shall 
belong absolutely to Her Majesty.” 

Section 3 (B), (C) and (D) of the Civil Law of British Guiana Ordinance 
(1917), Cap. 2, provide as follows:— 

(B) The common law of the Colony shall be the common law of 
England as at the date aforesaid including therewith the doc-
trines of equity as then administered or at any time hereafter 
administered by courts of justice in England, and the Supreme 
Court shall administer the doctrines of equity in the same man-
ner as the High Court of Justice in England administers them at 
the date aforesaid or at any time hereafter. 

(C) The English common law of real property shall not apply to 
immovable property in the Colony. 
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(D)  There shall be as heretofore one common law for both immov-
able and movable property, and all questions relating to immov-
able property within the Colony and to movable property sub-
ject to the law of the Colony shall be adjudged, determined, 
construed and enforced, as far as possible, according to the 
principles of the common law of England applicable to personal 
property. 

In 1938 the case of British Colonial Film Exchange Limited, v. S. S. de 
Freitas, 1938 L.R.B.G. 35, was decided by VERITY, J. I am in total agreement 
with the decision of VERITY, J., and the reasons given for this decision. That 
case decided that:— 

“The doctrines of equity as administered by courts of justice in Eng-
land are applicable to this Colony in so far as they do not operate to make 
effective the English law of real property or any incident attached exclu-
sively to land tenure or to estates in land in England, such as the creation 
of equitable estates in land. 

“The English common law relating to landlord and tenant is applica-
ble in this Colony in so far as it does not subject full ownership to any in-
cident of land tenure attached to land in England, and not attached to per-
sonal property there. 

“The equitable doctrine of relief of the tenant from forfeiture by the 
landlord for the non-payment of rent applies to the contractual relationship 
between the parties. The Supreme Court of this Colony has jurisdiction to 
apply that doctrine, and is required by statute to exercise that jurisdiction.” 

Prior to the year 1873, Licences of Occupancy of crown lands of varying 
types and for different purposes, had been issued by the Dutch and the Crown. 
In the year 1873 the first Crown Lands Ordinance appears. The preamble to 
this Ordinance reads:— 

“Whereas it is expedient to establish a Crown Lands Department for 
the due record of Lands alienated, or to be alienated, whether by Grant or 
Licence of Occupation; for the preparation of Wood Cutting Licences, 
and other grants of Crown Lands; for the survey of Crown Lands; for the 
collection of all moneys due, or to become due, in respect to Lands alien-
ated, or to be alienated; and for the care and superintendence of the 
Crown Lands, Forests, Rivers and Creeks of the Colony; Be it therefore 
enacted by His Excellency the Governor of British Guiana, with the ad-
vice and consent of the Court of Policy thereof, as follows:— 

“14. It shall be lawful for the Governor to issue in the name and on the 
behalf of Her Majesty, Licences of occupancy of Crown Lands during 
pleasure, or for terms not exceeding twenty-one years, and in tracts not 
exceeding five hundred acres each, subject to the same regulations as 
Woodcutting Licences in regard to survey, diagrams, paals, notice and re-
ports, and upon such further con 
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ditions and rental, being not less than the rate per acre fixed in respect of a 
Woodcutting Licence, as to the Governor shall seem meet. 

“15. It shall not be compulsory on the Governor to grant, sell or dis-
pose of any portion of the Crown Lands or Forests of the Colony, or to is-
sue any Woodcutting Licence, or any Licence of occupancy, in any case 
whatsoever. 

“16. All Woodcutting Licences and Licences of occupancy shall be 
made, and shall be, subject to the following conditions:— 

I.  That the holder shall not subdivide or sublet his interest in any 
such Licence, except with the special permission of the Gover-
nor. 

II.  That, in the event of the holder employing Indians, he shall 
keep a book, to be open at all times to the inspection of the Sti-
pendiary or Special Magistrate of the District, of the Crown 
Surveyor and Assistant Crown Surveyors, and of the Commis-
saries of Taxation, in which must be regularly entered the name 
and tribe of every such Indian, the rate of wages allowed him, 
and the amount paid, and all such wages must be paid in 
money. 

III. That the holder shall not give or deliver to any Indian any spiri-
tuous liquor as an equivalent for or in part payment of wages, or 
for any work or labour done or performed, or to be done or per-
formed for him by such Indian. 

IV. That the holder shall place and keep on the facade of his land, 
on or near to each branded paal, a board or tablet, on which 
shall be painted in plain legible letters and figures, the name of 
such holder, the length of the facade, and depth, and compass 
bearings of the side lines of the land, and the date of the instru-
ment under which he holds; and the holder shall keep such 
board or tablet with such inscription in good order and repair 
during the whole continuance of his tenancy. 

“17. If the holder of any Woodcutting Licence or Licence of Occu-
pancy shall make wilful default in any of the aforesaid conditions, he shall 
be guilty of an offence and shall be liable, on conviction, to a penalty not 
exceeding Twenty-four dollars; and every such holder who shall be con-
victed a second time of any such offence shall be liable to a penalty not 
exceeding Forty-eight Dollars, and shall, in addition, forfeit his Licence. 

“21. In the event of the death of the holder of any Woodcutting Li-
cence or Licence of Occupancy before the expiration of the term of such 
Licence, his interest therein shall accrue to, and form part of, his estate, 
and his sureties shall not be released by reason of such death.” 
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This Ordinance, however, was repealed by the Crown Lands Ordinance of 
1887, which in turn was repealed by the Ordinance now in existence, Cap. 175. 

It was strongly urged by counsel for the plaintiffs, that if this Licence was 
issued under the 1873 Ordinance, the payment of rent was not made one of the 
conditions nor one of the reasons for forfeiture. (See s. 16 above). In the Li-
cence itself in question, though payment of rent is one of the conditions, forfei-
ture may only be suffered by a breach of condition 2 of the Licence, for a 
breach of which condition (viz. condition 2) the Solicitor-General conceded 
that this Licence herein could not have been legally revoked. 

Counsel for the plaintiffs submitted that the issue was confined to one: 
Forfeiture for non-payment of rent. He said that the defendant’s case, if it was 
correct, supported a very daring proposition, viz. that if some person bought an 
interest in land for $80,000, and some other person lent $50,000 on mortgage 
on that land, and that land was conveyed by the Commissioner of Lands and 
Mines, that the Commissioner was entitled after conveyance to forfeit the pur-
chaser’s interest in the greater part of that land if the purchaser should be 10 
weeks late in paying $27 rent, and to do so despite the fact that for many years 
rent had been accepted much more in arrears than that, and despite the fact that 
at the actual date of transfer it was in arrears. 

He contended that the facts admitted in relation to rent could be divided in 
five parts:— 

(1) That for many years prior to 1956 it had been for the practice of 
those entitled to the land to pay the rent in arrear to the Commis-
sioner and for the Commissioner to accept it. 

(2) That on 2nd July, 1954, $149.80 was paid for rent due up to 31st 
March, 1954, by the persons entitled to the land as rent which ac-
crued due on the 1st April, 1949, 1950, 1951, 1952, 1953, 1954, 
with interest (rent being due on 1st April of each year) so that on 
2nd July, 1954, they were still in arrears for one year. 

(Mr. Delph, for the Crown, stated that he agreed to that admis-
sion). 

(3) That a receipt (Exhibit A) dated 21st July, 1958, showed that on 
21st July, 1955, the rent for 1955 as well as part for 1956 was 
paid; the rent for 1956 being due on 1st April, 1956, was in fact in 
arrear at the date the Commissioner transferred the land — 

“Rent for 2 years to 31.3.56 on licence of occupancy No. 18 — 
$55.92.” 

(4) The rent was tendered and refused less than 12 weeks late on 21st 
June, 1956: $43.92. The correct amount should have 



 130
Mc DOOM v. A.-G. 

been $27.92; the additional amount was for rent for “Company 
Paths.” 

(5)  At no time prior to the purported revocation did the Commissioner 
ask for the rent or give the plaintiffs notice that they were re-
quired to pay punctually. The delay was due to carelessness in 
paying. 

Counsel in an elaborate argument submitted that the non-payment of 
$27.96 did not in fact cause the revocation of the Licence although it was the 
only ground relied on by the defendant. 

He argued that:— 
(1) the Commissioner had waived the obligation to pay the rent punctu-

ally; 

(2) if the obligation had not been waived, nevertheless the Com-
missioner could not require the rent to be paid punctually unless 
he first gave reasonable notice that he so required it to be paid; 

(3) that in any event the licence could not be forfeited without a formal 
demand for the rent; 

(4) that the licence could not be forfeited or revoked for arrears of rent 
at all; 

(5) alternatively, the plaintiffs said the court should grant relief against 
the forfeiture and that it had the power to do so. 

He further submitted that the defendant said:— 
(1) this was not a lease but a licence; 
(2) this was not a forfeiture but a revocation; 
(3) it was a statutory revocation and the ordinary principles of estop-

pel and relief against forfeiture did not apply; 
(4) the court had no power to grant relief against forfeiture. 

He argued that the first problem was: What was the nature of the interest 
granted in this particular form of licence? He said that as it was granted in 
1881, when Roman-Dutch law governed the colony, it was not surprising that 
the word “licence” was not to be given the technical English common law 
meaning; that a convenient reference of English common law meaning of “li-
cence” was found in STROUD’S JUDICIAL DICTIONARY, Volume II, 3rd Edition, 
p. 1638. He contended that the rent in this case was rent service issuing out of 
the land and was arrived at by a calculation of the acreage occupied. 

He relied heavily on the fact that an English common law licence did not 
give exclusive possession but by the final paragraph of this particular licence 
possession was given — “full occupancy and possession,” 
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He further argued it followed from that, that the plaintiffs had an interest 
or estate in the land and not merely a personal right; that this could be tested 
thus: The right to maintain trespass is vested on the person in possession; an 
English common law licensee cannot maintain trespass. 

He said it could not be contended that the owners of the sugar estates 
could not sue for trespass on their second or extra depths. He maintained the 
matter was clinched by the decision of the Privy Council in O’Keefe v. 
Malone, [1903] A.C. 365, at p. 369. 

He said the plaintiffs made three alternative submissions about the Licence 
of Occupancy in question which may be divided in three parts, viz.:— 

(A) This Licence was not granted under the 1873 Ordinance. 

(B) Alternatively, if it was, then a reference to the statutory provisions 
in the colony showed that the implication was the same as in 
O’Keefe v. Malone, i.e. that where licences were mentioned in the 
Act not a bare licence was intended, but one that gave an interest 
or estate in the land when granted. 

(C) In the further alternative, if the Ordinance of 1873 applied, it 
ceased to apply on its repeal in 1887. The present Ordinance of 
1903 was not retrospective and had no application to this licence. 
Consequently, the licence was governed by its own terms and not 
governed by any statutory provisions. 

As to (A), counsel for the plaintiffs contended that the licence was not 
granted under the 1873 Ordinance. The Ordinance of 1873 made provision for 
the grant of licences of occupancy but licences of occupancy were very com-
mon in this colony long before they were mentioned in that or any other Ordi-
nance. 

He said there was an Order promulgated on 24th July, 1792, (page 2, vol-
ume 1 of Carrington’s edition of the “Laws of British Guiana, 1894”) in which 
a licence was referred to. Section 1, he said, of the Order and Regulation of 
their late High Mightinesses the States of Holland (British Guiana Laws, 1774-
1865) reads thus:— 

“No one shall be allowed to trespass on any lands to cut wood thereon 
or in any way to till the ground unless he shall have first obtained a licence 
or deed of grant from the Council of Colonies.” 

but that this did not appear to refer to licences of occupancy. 

Counsel argued that the first licence of occupancy appeared in 1826. The 
first laws published in the colony were published in the local guide which ap-
peared at irregular intervals. One appeared in 1825, but contained no reference 
to a licence of occupancy. Another appeared in 1832 and it did contain a refer-
ence to licence of occupancy at page 426, 
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On that page there was reproduced a publication headed “Official Notice”, 
which was issued in 1826 inviting people occupying land without good title to 
apply to the Governor, and which went on to say that the Governor, if on due 
consideration he found that the parties were entitled to what they claimed, 
would order licences of occupation to be made for their respective location to 
serve until a more regular form of grant should be determined by His Maj-
esty’s Government. 

He said that in a Government Notice of 1835 dealing with the pro-
mulgation of Rules relating to wood-cutters, the second Rule stated:— 

“Woodcutters will continue as at present to have permissions or li-
cences of occupancy issued to them from time to time.” 

(Printed at page 436 of the LOCAL GUIDE OF BRITISH GUIANA. 1842). 

He said that the Amending Regulations (pp. 439-440) contained (in regu-
lations 2 and 3 dealing with woodcutting licences) a reference to the woodcut-
ter as “Lessee”, and regulation 3 stated that his licence could be withdrawn if 
without leave he should transfer his lease or sublet any part of his land. 

He contended it was stated in regulation 6 of the 1835 Regulations that — 

“So long as an estate is in cultivation, and there is the most distant 
chance of the second depth being required by the proprietor of the first 
depth, such second depth will never be granted to another person.” 

That the regulation referred to was repealed in 1903 (Crown Lands Ordinance 
of 1903). This bore out the submission, he said, that condition 2 in the present 
Licence merely meant that the predecessors of the plaintiffs were granted sec-
ond and third depths on the understanding that they would remain the proprie-
tors of the first depth. 

Counsel for the plaintiffs stated there were examples of licences of occu-
pancy in the Lands and Mines Department for the year 1926. (sic). The 1826 
forms were printed with four conditions:— 

(1) Payment of rent. 

(2) The land was only to be used for pasture. After that year different 
conditions as to use were imposed. 

(3) Subject to ordinary laws as to bridges and roads, as in condition 3 
in the present licence. 

(4) “That the holder of this licence shall be bound to take out a for-
mal and regular grant from the Crown for the said tract of land 
within 3 months after notice given to that effect — 
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subject to such conditions as may be prescribed by His Majesty’s 
Government.” 

This fourth provision disappeared, he said, before 1881. When this provision 
disappeared a form of licence without this provision was regarded itself as a 
formal and regular grant. 

He argued that an analogy might be found in the English law on copy-
holds. The copyhold was expressed to be granted at the will of the lord of the 
manor, but it was no mere tenancy at will, and for some time it was irrevocable 
by the lord of the manor. 

Counsel for the plaintiffs further submitted that in plaintiffs’ prayer plain-
tiffs claimed a declaration that by virtue of the licence they were absolute 
owners of the second and extra depth, and that analogy with 

(1) copyholds, 
(2) fee farm grants in Ireland, 
(3) census right, 
(4) hereditary lease, 

showed that the licence was no longer arbitrary. It is irrevocable at the pleasure 
of the Crown. 

Re (1), he cited: 

(a) Section 73, LITTLETON’S ‘TENANT BY COPY’ — words 
of limitations given by LITTLETON with those on page 3 of admit-
ted facts. 
Counsel contended that grant of copyhold “during the will of the 
lord” was interpreted in the same manner as “during Her Maj-
esty’s pleasure.” 

(b) 5th Edition of CHESHIRE’S “MODERN REAL PROPERTY” page 
26 (extract from COKE’S COMPLETE COPYHOLDER). 

(c) BL. COMM. ii, 47. 
(d) SMITH’S COMPENDIUM, 6th edition, 1884, page 136. 

Counsel said the concept of a licence of occupancy originated here in 1826 
and was not known to Roman-Dutch law. It was developed when Roman-
Dutch law was in force in the colony, but it was developed by lawyers trained 
in the common law. He said that s. 2(3) of Cap. 2 of the Civil Law of British 
Guiana Ordinance (1st January, 1917) provided that that Ordinance was not to 
affect or deprive any person of right of ownership or of any other right ac-
quired before 1st January, 1917. That by the year 1917 the plaintiffs had ac-
quired an interest in the second and extra depths of Blankenburg which was 
not revocable except in accordance with the terms of the licence. 

He referred to the “Principles of Equity”, s. 3 of Cap. 2, Civil Law of Brit-
ish Guiana Ordinance, and submitted that, having been 
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given these lands for purposes of cultivation, and having expended money 
upon it in developing it, the plaintiffs could not be deprived of it, at least so 
long as it was used for that purpose, and that the licence was a perpetual li-
cence. 

He cited Plimmer v. the Mayor of City of Wellington, [1884] 9 A.C. p. 
699. He said it was an equitable right acquired, and an estate or interest into or 
out of land within the wide meaning of the Act of 1882 (Compensation Act). 
He referred to p. 714 of that case and said the licence in the instant case, fol-
lowing the principles there, could not be revoked. 

Re (2), fee farm grants in Ireland, counsel stated that in Ireland, under the 
landlord and Tenant (Amendment) Act (Ireland), 1860, s. 3, the relationship of 
landlord and tenant was said to depend upon contract and not upon tenure. The 
grant therefore of a lease of land to A and his heirs for ever at a rent did estab-
lish the relationship of landlord and tenant, despite the fact that there was no 
reversion in the lessor. 

Re (3) and (4), census rights and hereditary lease, counsel referred to “IN-
TRODUCTION TO ROMAN-DUTCH LAW”, 1st Edition, pp. 139-140. He said 
where rents were reserved, in Roman-Dutch law, they were not forfeitable for 
rent until after three years (Pleading para. 19). 

This licence, he said, was not granted under the 1873 Ordinance be-
cause:— 

(1) These licences did exist (since 1826) outside the Ordinance of 
1873. 

(2) Since regulation 6 of the 1835 Regulations, second depth had 
been reserved for proprietors of first depth. 

(3) This licence was a grant under the 1826 regulations carrying out 
the intention of regulation 6 of 1835. 

(4) By s. 10 of the 1837 Ordinance, Licences of occupation issued 
otherwise than under the Ordinance were expressly envisaged, 
“or otherwise”. 

(5) The Ordinance by its title indicated that it was concerned with 
Crown Lands generally and forests and reserves and creeks and 
nowhere in it was there any mention of second depth other than to 
exclude them in s. 54. 

(6) The conditions provided by this Ordinance did not correspond to 
the conditions contained in the licence even when dealing with 
the same subject matter. (See s. 16 of Ordinance 9 of 1837). The 
condition not to alienate or transfer was not mentioned in s. 16 of 
9 of 1837. The conditions of s. 16 were different—it dealt with 
subdividing and sub-letting—and there was no condition that the 
land should be cultivated as second or extra depths. 
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(7) There was no statement in the lease that it was issued pursuant to 
the powers granted by this Ordinance of No. 9 of 1873 and no 
statement that it was subject to the conditions imposed by that 
Ordinance. (DETERMINABLE FEE, 1st Ed. MEGARRY, p. 70, 72). 

(8) The form of this licence of occupancy was similar to the earlier 
forms of licence and not similar to conditions provided in Ordi-
nance 9 of 1873. 

Therefore this licence was governed by its own terms and not by the Act of 
1873. 

As to B, counsel submitted that, alternatively, if the licence was subject to 
the provisions of the Ordinance of 1873, then those provisions showed that it 
was not a bare English common law licence which was granted (as contended 
by the Solicitor-General) but that an estate or interest in the land was given. 
Section 21 of Ordinance No. 9 of 1873 made it clear that a proprietary interest 
in estates was granted because it declared that the interest of the holder upon 
his death should accrue to and form part of his estate, which was inconsistent 
with a bare licence where the interest died with the person. 

Counsel also submitted that it was inconsistent with tenancy at will. Page 
2 of the Licence itself stated “to hold to their heirs and assigns” and made it 
clear that it was a proprietary interest and an estate in the land was being 
granted and as such was an estate or interest under Roman-Dutch law, whether 
it was or not under the English common law relating to real property. He cited 
again O’Keefe v. Malone, [1903] A.C. 365, at p. 369. 

As to C, counsel contended that if the Ordinance of 1873 applied, it ceased 
to apply in 1887 when it was repealed. No Ordinance now applied, so that the 
lease had to be interpreted according to its terms. 

(1) In 1887, s. 49, repeal — Contrasted with repeal section in Ordi-
nance No. 14 of 1861, s. 1, which preserved the earlier regulations 
so far as any plantation in cultivation was concerned. 

(2) The 1903 Ordinance, Cap. 175, had no retrospective effect. (See ss. 
3 and 14). 

He said that in s. 14, “any grant, licence or permission” means any grant, 
licence or permission issued under that Ordinance, and does not refer retro-
spectively to earlier grants, licences or permissions, and does not apply to this 
licence. There was a presumption against retrospective operation of statutes. 
There was no specific provision making the Ordinance apply to licences other 
than those granted under the Ordinance, and it could not do so by implication. 

He referred to CRAIES’ STATUTE LAW, 8th Edition, p. 368 — Re “Vested 
Rights.” He contended it would be no answer to this argument that the licence 
has been subject to somewhat similar provisions in other Ordinances. There 
were differences, he said, between the earlier and later 
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ordinances, and to apply the 1903 Ordinance would alter the plaintiffs’ vested 
rights even if the 1873 Ordinance had applied. Therefore no ordinance applied, 
and this licence must be construed according to its own terms. 

Counsel referred also to the Boeraserie Creek Ordinance, Cap. 275, Vol-
ume V (1889), and to the schedule list of plantations, one of which is 
Blankenburg with an acreage of 1,257 acres. He said that under Licences of 
occupancy the plaintiffs occupied 748.75 acres. The first depth was always 
500 acres, making a total of 1,248.75 acres. Section 6 of that Ordinance sug-
gests plaintiffs’ predecessors were owners of the whole of Plantation Blanken-
burg. He also referred to the East Demerara Water Conservancy Ordinance, 
Cap. 236 (1935). 

He said there were five reasons why the Licence could not be forfeited for 
non-payment of rent or delay in payment of rent on the due date. 

(1) Only condition 2 of the licence provides for forfeiture: “Under 
penalty of forfeiture of this licence.” Those words do not appear in condi-
tion 1. Therefore the implication is that forfeiture will only ensue from 
breach of condition 2. This is borne out by consideration of condition 3 of 
the licence. 

(2) Usually the word “condition” implies that its breach may result 
in forfeiture or repudiation, but this could not be the sense in which “con-
dition” is used in this licence because condition 3 is not capable of being 
broken in this sense. So that the word “condition” in the licence does not 
mean a term the breach of which can give rise to forfeiture, and that was 
why in condition 2 it provides for forfeiture, and by expressly so providing 
in condition 2 excludes such a forfeiture for breach of condition 1. 

(3) The payment of nominal rent would suggest that the term was 
not one the breach of which would result in forfeiture. 

(4) There was no general provision for re-entry, as is usual in leases. 
(5) This is not a case of failure to pay rent, but of tendering rent on a 

date later than the due date, which was not accepted. 

Counsel contended that if it was a “condition” in the strict sense, it should 
be construed strictly and there was nothing in condition 1 making time of the 
essence. He referred to the 3rd. Edition of HALSBURY’S LAWS, volume 14, p. 
623, par. 1153, “Time not of essence of contract.” 

He said no notice was given to plaintiffs that Government were requiring 
prompt payment of the rent stated in condition 1. That if the analogy for forfei-
ture for non-payment of rent under Roman-Dutch law were accepted, it would 
appear that a period of three years’ arrears would be required to enable the 
grantor to forfeit. (See “LEE”, p. 140, 1915 Ed.). 

For these reasons, he said, the licence could not be revoked according to 
its terms and the common law of the colony. Nor could the licence 
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be revoked under the Ordinance of 1873, even if (which was denied) that Or-
dinance applied. 

(1) The provisions for forfeiture are contained in s. 17 of Ordinance, 
1873. That section permits forfeiture only for breach of the “aforesaid 
conditions”. The “aforesaid conditions” are set out in s. 16 and do not in-
clude payment of rent. 

(2) Section 17 makes it a criminal offence (in addition to forfeiture) 
for breaking the conditions of the licence and it could hardly be the inten-
tion of the Legislature in making the failure to pay rent to the Crown a 
criminal offence. 

(3) Furthermore, the forfeiture could only take place after a second 
conviction for a breach of condition (not including nonpayment of rent). 
(Note that the word used in the section is “forfeit”, not “revoked”). 

Counsel contended that immediately before the Ordinance of 1903 was 
passed, this licence could not be revoked or forfeited for non-payment of rent, 
either according to its terms or according to the common law, or under any 
ordinance, and the Ordinance of 1903 was not retrospective and did not take 
away any of the right thus vested in the plaintiffs’ predecessors in title. (The 
Ordinance of 1873 had been repealed by No. 18 of 1887, s. 49, and the 1887 
Ordinance was repealed by the Ordinance of 1903). 

The Solicitor-General had relied, he said, on s. 14 of Cap. 175 (1903 Or-
dinance), but counsel for the plaintiffs submitted it does not apply to this li-
cence as it is not retrospective, but if it does apply and if the Governor can and 
has revoked this licence under s. 14, then this court can relieve against such 
forfeiture. The Crown, he said, admitted that if the court has jurisdiction to 
relieve, this would be a proper case for relief. The Solicitor-General stated he 
was not then admitting that this would be a proper case for relief if the court 
had jurisdiction, in view of dicta in Bird v. Hildage, [1947] 2 All E.R. p. 7. 
Nevertheless, counsel for the plaintiffs argued that as far as the power of the 
court to grant relief was concerned, there was no distinction for that purpose 
between a lease and a licence and between “forfeiture” and “revocation”. That 
in all previous Crown Land Ordinances the word used was “forfeit”. The word 
“revocation” was introduced for the first time in 1903 by s. 14 in the first of 
three sections entitled “Forfeiture and determination of grant, licence or per-
mission,” and none of those three sections contain the word “forfeit”. 

He said it would appear the Ordinance draws no distinction between “for-
feiture” and “revocation”. In substance they are exactly the same. He cited 
“STROUD’S”, volume 2, p. 1141 (second and third edition) which bears out this 
submission. 

He argued that the equitable doctrine of relief against forfeiture was both 
very wide and very narrow. It was narrow in that it 
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covered only cases that could be compensated by money. Therefore at com-
mon law (excluding statute but including equity) a court of equity would grant 
relief against forfeiture only in cases of non-payment of rent. Relief in other 
cases was introduced by statute but here we were only concerned with the 
common law power. It was very wide in that it covered anything that could be 
called forfeiture, subject to the proviso that compensation could be made in 
money. 

He contended that such relief could be got in cases of forfeiture of copy 
hold tenure. Just as much, it was submitted, it applied to licences of occu-
pancy. He cited SNELL, 24th Edition, p. 448, entitled “Forfeitures.” He said 
that the doctrine stated by SNELL applied in this colony as shown by examina-
tion of the local case of British Colonial Film Exchange, Limited v. de Freitas, 
1938 L.R.B.G. p. 35 p. 41. He submitted that the compensation equity would 
grant was the amount of rent plus interest to date of tender or date of the writ. 

Re cases cited by the Solicitor-General, Rederiaktiebolaget — Amphitrite 
v. the King, [1921] 3 K.B. 500 p. 503, per ROWLAT J., counsel said the doc-
trine here enunciated could not be extended to commercial cases. See Robert-
son v. Ministry of Pensions, [1949] 1 K.B. p. 227 p 231. He said there could be 
no executive necessity here. Re Hughes v. Metropolitan Railway Company, 
[1877] 2 AC. 439, he contended that it is a general principle that there can be 
no forfeiture unless it is preceded by a formal demand for the rent (unless the 
terms of the agreement expressly makes the demand unnecessary), and this 
doctrine did not only apply to leases, but also to licences of occupancy and all 
cases where any estate was to be made void for non-payment of rent. Re Hill v. 
Kempshaw (1849), 7 C.B. 975, he argued that the principle applying to the law 
of immovable property was not the same as was applicable to commercial con-
tracts. 

The Solicitor-General in reply submitted that the Crown Lands Ordinance 
of 1873 does govern this Licence which was granted in 1881. 

In this colony, he said, the Governor has no powers other than those ex-
pressly conferred upon him by the Letters Patent. The Governor’s powers are 
limited to the terms of his commission, i.e. the Letters Patent — the authority 
for that proposition, he cited, was Musgrave v. Pulido, [1879] 5 A.C. 102, 107. 

He referred to “LAWS OF BRITISH GUIANA, 1866-1884”, Volume 2, article 
4 of the Appendix D, p. 735. (Letters Patent dated 12th September, 1877). 

The Solicitor-General contended that the Governor’s power to grant this 
licence flowed from Letters Patent of 12th September, 1877, and the Crown 
Lands Ordinance, 1873. 

Re the Crown Lands Ordinance of 1873, it was agreed, he said, that the 
Ordinance of 1873 did not provide for the revocation or forfeiture for non-
payment of rent or breach of the condition of the licence. Such a 
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provision occurred for the first time in the Crown Lands Ordinance of 1887, s. 
18, p. 877 of the “Official Gazette” (January to June). 

The argument that neither the 1887 nor 1903 Ordinance (Cap. 175) applies 
or governs this licence of occupancy was met by a reference to the long title 
and preamble of the Crown Lands Ordinance of 1887. The reference to 
“Crown Lands” in that long title, he contended, is a reference to “all Crown 
Lands” and the preamble threw further light on the question. 

The Solicitor-General said the repealing clause of the 1887 Ordinance is s. 
49 and that section saves the licence of occupancy granted under the 1873 Or-
dinance. The licence is governed by the provisions of the 1887 Ordinance as 
that Ordinance could not refer only to Crown Lands to be thereafter granted. 
The same would apply, he said, to the Ordinance of 1903. The 1903 Ordinance 
to a great extent re-enacts the provisions (with amendments) of the 1887 Ordi-
nance. Section 14 of 1903 is a re-enactment of section 18 of the 1887 Ordi-
nance with amendments. 

He argued that the difference between s. 14 of 1903 and s. 18 of 1887 is 
that while s. 18 of the Crown Lands Ordinance of 1887 provides that upon 
breach of a condition of a licence the licence shall thereupon determine, s. 14 
of the 1903 Ordinance provides instead that in case of breach the Governor 
may revoke the licence. The Governor is given a discretion. 

Section 46 of 1903 Ordinance provides for the repeal of the Ordinances in 
the second schedule which includes the whole of the 1887 Ordinance with a 
proviso which saves (again) any licence granted under the enactments then 
being repealed. 

He said paragraph 2 of the proviso gives a further indication that the 1903 
Legislation was intended to apply to all documents or instruments or grant is-
sued or made under previous Ordinances relating to Crown Lands. 

He submitted that the licence cannot be regarded as a lease. In O’Keefe v. 
Malone the instrument described as a licence was held by the Privy Council to 
be a demise or lease, but the important distinction between licences in 
O’Keefe’s case and this case is that in O’Keefe v. Malone the licence was for a 
fixed period (a determinable period) and that was one of the factors taken into 
account by the Board. The licence in this case is for an indefinite term. 

The Solicitor-General cited Lace v. Chandler, [1944] All E.R. p. 305, in 
which he said “duration of the war” was held uncertain in duration. He argued 
that “during His Majesty’s pleasure” was also of uncertain duration and this 
could not be a lease. 

He cited also. Ministry of Agriculture and Fisheries v. Matthews, [1950] 1 
K.B. p. 148. 

With respect to the question of notice, he cited Bird v. Hildage [1947] 2 
All E.R. p. 7. In the present case, he said, the tender of the rent was made after 
the revocation of the licence. The Licence was revoked on 19th May, 1956, 
while the tender was made on 21st June, 1956. 
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He submitted it was not open to the plaintiffs to rely on the tender of the 
rent in such circumstances as a ground for asking the court to grant relief, 
which power it was not admitted as being within the jurisdiction of the court. 
This being a statutory power the court was restricted to enquiring into whether 
the condition precedent to the exercise of that power had been fulfilled; in o-
ther words, “Had there been a breach of the licence?” 

Once it was established that there had been a breach, the court could not 
take away from the Governor a power conferred upon him by statute. That is 
what the grant of relief would amount to. 

He argued that the court could not enquire into the manner in which the 
Governor exercised his discretion given to him by statute in this case. It had 
not been alleged that he had not exercised his discretion. 

If this was a licence it was submitted that the question of relief against for-
feiture was confined to leases. 

Thirdly, the Solicitor-General stated he had not found a case in which the 
question of relief against the revocation of a licence had been granted. 

In the early days it would appear that, apart from wood-cutting licences, 
grazing licences and other permissions, special licences were granted for the 
occupation of crown lands pursuant to certain decrees then issued. These spe-
cial licences (later described as such in the 1903 Ordinance) were issued in 
order to encourage a concentrated cultivation and for the purpose of the de-
velopment of agriculture in the colony (see Government Notice, fifth schedule, 
dated 21st November, 1835, of the “Further Admitted Facts”). For example, 
the Government Notice reads:— 

“The limitation in the extent of future grants is not meant to apply to pro-
prietors or planters who, being in possession of estates held under the regula-
tions issued by the authority of their High Mightinesses the States of Holland, 
on the 24th July, 1792, are entitled (in pursuance of the 5th article of the regu-
lations in question) to an additional depth of 750 roeden (or 250 acres) as soon 
as two-thirds (or 174 acres) of the first grant are in cultivation. So long as an 
estate is in cultivation, and that there is the most distant chance of the second 
depth being required by the proprietor of the first depth, such second depth 
will never be granted to another person. As, however, it is the object of His 
Majesty’s Government to encourage a concentrated cultivation, and to prevent 
tracts of uncultivated land from falling into the hands of individuals, the sec-
ond depth will, in no case, be granted to the proprietor of the first depth, until 
he shall have scrupulously complied with the regulations upon that head, and 
that he has at least 174 acres of the first depth in cultivation. As an additional 
inducement to the planter to adopt the plan recommended in the 3rd article of 
the printed instructions, dated 1st August, 1834, addressed to the Special Jus-
tices by the Lieutenant-Governor (with respect to locating and feeding the ap-
prenticed labourers), His Excellency, however, directs that land appropriated 
to, and cultivated by the apprenticed labourers of an estate, for their own bene-
fit, is to be considered as part of the 174 acres, the cultivation of which will 
entitle the planter to apply for the second depth, 
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“It will be the duty of the King’s Surveyor to cause the diagrams of all 
grants of lands, as also of all land permitted to be occupied, whether for 
wood-cutting, grazing or any other temporary object, to be carefully en-
tered in a book to be by him kept for the purpose. The grantee will receive 
a copy of the said diagram (attached to his grant), and for which he will 
have to pay, in aid of the expenses of the Surveyor’s Office, in pursuance 
of the existing regulations, from f 200 to f 50 guilders, according to the 
proximity of the grant to water carriage. From this fee, the lessee is (until 
further instructions) exempted.” 

Whilst there is no definition of “licence” in any of the Ordinances or 
Regulations, in some of the Government Notices and licences issued there-
under, in those days the words “licensee” or “lessee” had been used, for exam-
ple, in paragraph 12 of licence issued in the year 1881 (See seventh schedule). 
The word “leases” only first appeared in any Ordinance in that of 1903. 

It would appear, therefore, that this licence in question was a form of spe-
cial licence which dealt specifically with the second or third or extra depths. 
Apparently, at the date of the decree or regulations referred to of the 21st No-
vember, 1935, the first and second depths were being regulated, but possibly 
the third or extra depths had not by then gone into extensive cultivation. 

It would appear that a somewhat similar condition obtained in Australia, 
though the Ordinances and decrees or regulations were not identical with those 
in British Guiana. A comparison with the legislation there may give some 
guidance in this matter. See O’Keefe v. Malone, [1903] A.C. p. 369. 

“By the Crown Lands Act, 1884 (48 Vict. No. 18), the Colony was di-
vided for the purpose of the Act into three divisions, called the Eastern, 
Central, and Western Divisions. The land in question was formerly part of 
a pastoral holding called Barham, in the Central Division. Under the pro-
visions of the Act this holding was some time since divided into two areas, 
called respectively the resumed and the leasehold areas, and the then 
holder became entitled to and obtained a lease from the Crown of the 
leasehold area and an ‘occupation licence’ of the resumed area at an an-
nual licence fee. On the expiration of the term granted by the lease of the 
leasehold area, the holder acquired what is called a ‘preferential occupa-
tion licence’ of the land comprised in the lease. The rights of a holder of a 
preferential occupation licence, however, do not differ in any respect ma-
terial to the present controversy from those of a holder of an ordinary oc-
cupation licence. 

“An occupation licence entitles the licensee to occupy the land com-
prised therein for grazing purposes. In its legal incidents it appears to their 
Lordships to resemble more nearly a lease for a year than a mere licence 
to use the land, and many sections of the Acts were quoted to their Lord-
ships in which the rights of lessees and licensees are put on the same foot-
ing. The 2nd and 4th sub-sections of s. 81 of the Act of 1884 are as fol-
lows:— 
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“(4). Upon the granting of any lease or the sale of any land under oc-
cupation licence, the licensee’s right of occupation to the extent of such 
portion shall thereupon cease, but he shall be entitled to a refund of so 
much of the licence fee paid in advance and to reduction in future rent as 
shall be proportionate to the area so withdrawn and from the date of with-
drawal, and shall be entitled to be paid such compensation for improve-
ments on any portion so withdrawn as the Minister may determine after 
appraisement by the local land board.” 
In O’Keefe v. Malone, Lord DAVEY’S observations are instructive. He said 

that:— 
“By the 3rd section of the Act of 1891 the Minister is empowered to 

reverse, whether provisionally or otherwise, any forfeiture already noti-
fied, declared, or otherwise asserted or enforced, subject to certain condi-
tions; and by the 6th section it is provided that in any case in which a pur-
chase, lease, or licence has become liable to forfeiture by reason of the 
non-fulfilment of any condition by mistake or other innocent cause, the 
Minister may waive the forfeiture. By the interpretation clause “forfeiture” 
includes the lapse or voidance of any contract with the Crown under any 
repealed Act or the principal Act (i.e. the Act of 1884) for the purchase or 
leasing of Crown lands. The word “lapse” seems an apt expression for the 
loss of any interest in land by reason of an omission to renew, or the non-
performance of a condition, such as the payment of money. But it is said 
that the words “purchase or leasing of Crown lands” (assuming that they 
are to be read with “contract”) do not include the grant of an occupation 
licence. Their Lordships think this a narrow construction of the words. An 
exclusive and transferable licence to occupy land for a defined period is 
not distinguishable from a demise, and in the legislative language of the 
Land Acts the words “leased,” “lease,” and “lessee,” are frequently used 
as words of a generic import, including lands held under occupation li-
cence, or the licence or the holder thereof. In this Act a “licence” is by ex-
press words within s. 6 and there is nothing in s. 3 which forbids or is in-
consistent with its extension to licences.” 
The form of the grant in this case is that of a licence. In my view it is not 

in any great degree distinguishable from a demise. In its legal incidents it ap-
peared to resemble more nearly a lease for a year than a mere licence to use the 
land. If the conditions of the licence were fulfilled, the licence may to all in-
tents and purposes be a perpetual licence. (See Cheu Leen Evan Wong v. At-
torney General, 1945 L.R.B.G. 54). This licence being analogous to a lease, it 
would seem that a court of equity would grant relief for non-payment of rent. 

Some criticism has been levelled at what might or might not have been 
Government’s policy in this matter. The court, of course, is not to be con-
cerned with questions of policy; that is not its function. 

There may be very good reasons, and it may very likely be desirable that 
the possession of these lands should be obtained, but this does not appear to be 
the case here for reasons already given. The state of necessity causing revoca-
tion for non-payment of $27 rent would seem somewhat illusory and unrealis-
tic However, upon a close examination of the circum 
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stances of this case, the following facts emerge: The licence had been in exis-
tence for 75 years. It has now been revoked for the failure to pay one year’s 
rent (only six weeks in arrear), the sum of $27.96 on the due date. This com-
paratively small sum of $27.96 due had been tendered but refused. 

It was admitted that at the time of the transfer of the licence to the plain-
tiffs, rent was then in arrear and thereafter had been frequently in arrear of 
payment on the due date, namely, 1st April, and had not been insisted upon; 
that, pursuant to condition 2 of the licence, application had been made for 
permission to sub-divide the lands and by a letter dated 2nd August, 1955, the 
Commissioner of Lands and Mines, dealt with this matter and advised the 
plaintiffs that:— 

“Before any interest in Crown lands may be transferred, it is necessary 
to obtain permission of Government to do so and it is also necessary that 
Government should approve of the terms and conditions of such transfer. 

“In the circumstances, it is suggested that before sub-dividing the 
lands and entering into any agreement of sale of any portion of the area of 
Licence of Occupancy No. 18, you should apply to this Department for 
permission to sub-divide the land and transfer your interest therein, giving 
full particulars of your proposals including the terms and conditions of the 
sale of your interest.” 

It would appear that at that time no mention was made that rent was in ar-
rear, or that punctual payment was being insisted upon. It is not an unreason-
able inference to draw that, had demand been made for the rent at the time of 
this correspondence, the sum would have been promptly paid. 

In Bird v. Hildage (1947), 177 L.T. p. 98, it was held that the landlord 
could rely on a default in payment of the rent without notifying the tenant that 
he would in future insist on punctual payment. In the case of periodical acts, 
the fact that some acts were done irregularly in the past did not justify the as-
sumption that the irregularity would be waived in the future, unless a variation 
of the original agreement could be inferred from the conduct of the parties. 

It was admitted that the rent charged, in those days at any rate, could not 
be regarded as anything but a nominal rent (roughly $2.33 per month for an 
area of land comprising 748 acres in cultivation); that no demand had been 
made for the rent and no notice had been given while proceedings were afoot 
to vary the original agreement or to give permission for the variation of the 
licence, and it is not unreasonable to assume that the proprietors or licensees 
were induced to believe that punctual payment would not be relied on, nor that 
time was or being made the essence of the contract. Payment of rent appeared 
to be a subsidiary part of the contract. 

It would not be a reasonable inference from the correspondence and 
agreed facts that non-payment of this small amount of rent was the main cause 
of the forfeiture. Indeed, the correspondence in evidence shows to the contrary. 
The reasons stated for the revocation of the licence were for 



 144
Mc DOOM v. A.-G. 

breaches of both condition 1 and condition 2. At the hearing the breach of con-
dition 2 could not be supported, consequently the breach of condition 1 (non-
payment of one year’s rent) was relied on before me as the only sustainable 
legal ground for the revocation. The plaintiffs therefore sought the aid of the 
equitable jurisdiction of the court. 

It is not disputed that the plaintiffs and their predecessors in title had ex-
pended considerable sums of money on the improvement of the land in ques-
tion. 

In Plimmer v. Mayor etc. of Wellington, [1884] 9 A.C. p. 699, Plimmer 
claimed a right of permanent occupation which the Government recognized. 
The principle stated in Ramsden v. Dyson, 1866 L.R.1 H.L. 129, was ap-
proved. 

“If a man, under a verbal agreement with a landlord for a certain in-
terest in land, or, what amounts to the same thing, under an expectation 
created or encouraged by the landlord that he shall have a certain interest, 
takes possession of such land with the consent of the landlord, and upon 
the faith of such promise or expectation, with the knowledge of the land-
lord and without objection by him, lays out money upon the land, a court 
of equity will compel the landlord to give effect to such promise or expec-
tation.” 
In that case it was said by Sir ARTHUR HOBHOUSE that the equity was not 

claimed — 
“because the landowner has stood by in silence while his tenant has spent 
money on his land. This is a case in which the landowner has, for his own 
purposes, requested the tenant to make the improvements. The Govern-
ment were engaged in the important work of introducing immigrants into 
the colony. For some reason, not now apparent, they were not prepared to 
make landing-places of their own, and in fact they did not do so until the 
year 1863. So they applied to John Plimmer to make his landing-place 
more commodious by a substantial extension of his jetty and the erection 
of a warehouse for baggage. Is it to be said that, when he had incurred the 
expense of doing the work asked for, the Government could turn round 
and revoke his licence at their will? Could they in July, 1856, have de-
prived him summarily of the use of the jetty? It would be in a high degree 
unjust that they should do so, and that the parties should have intended 
such a result is, in the absence of evidence, incredible.” 
It was there stated that there are perhaps purposes for which a licence 

could not be held to be a beneficial interest in land. That in construing a statute 
which takes away private property for compensation, in such statutes the ex-
pression “estate or interest in, to or out of land” should receive a wide mean-
ing. It is true also that there the statute (Public Works Act of 1882) itself di-
rected that, in ascertaining the title of anybody to compensation, the court shall 
not be bound to regard strict legal rights only, but shall do what is reasonable 
and just. 

Notwithstanding that the lands in question here are crown lands, in my 
view the principle to be applied is the same. It is not here a case of compensa-
tion for privately-owned property, it is true, but it is a case of 
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deprivation of a beneficial interest in land for the non-payment of a year’s rent 
(only six weeks in arrear) after expenditure of a considerable amount of money 
to the knowledge of and encouragement by Government. 

The lands were held in full and exclusive occupation and possession and 
granted or conveyed to the heirs and assigns of the proprietors of Plantation 
Blankenburg only subject to certain stated conditions but also under the im-
plied undertaking or condition previously proclaimed in regulation 6 of the 
1835 Regulations, viz.:— 

“That so long as an estate is in cultivation and there is the most dis-
tant chance of the second depth being required by the proprietors of the 
first depth such second depth will never be granted to another person.” 

It could hardly have been then anticipated or conceived that contrary to 
this incentive to husbandry and industry in the expansion of cultivable lands, 
that such a non-payment of $27 (one year’s rent) only, without notice given or 
without good cause shown, suddenly and precipitately, would cause a defea-
sance. In the case presented before me, it may be necessary again to repeat, 
that it is admitted or conceded that the obligations and undertakings made and 
given in condition 2 of the licence had not been broken nor remained in any 
way unfulfilled. 

It was not argued, and it could not be argued, that there was any right of a 
court of equity, or any practice of a court of equity, to give relief in cases of 
this kind by way of mercy or by way merely of saving property from forfei-
ture. 

“But it is the first principle upon which all courts of equity proceed, 
that if parties who have entered into definite and distinct terms involving 
certain legal results—certain penalties or legal forfeiture—afterwards by 
their own act or with their own consent enter upon a course of negotiation 
which has the effect of leading one of the parties to suppose that the strict 
rights arising under the contract will not be enforced, or will be kept in 
suspense, or held in abeyance, the person who otherwise might have en-
forced those rights will not be allowed to enforce them where it would be 
inequitable having regard to the dealings which have thus taken place be-
tween the parties.” Hughes v. Metropolitan Railway Company, [1877] 2 
A.C. 448. 
The plaintiffs having a beneficial interest in the lands, it would in my view 

have been inequitable in the circumstances, when negotiations were proceed-
ing between the parties for a subdivision of the lands in question, to revoke the 
licence suddenly and without notice, or without demand, for non-payment of 
$27.96, one year’s rent—only six weeks in arrear. 

The Solicitor-General cited the case of Musgrave v. Pulido (1879), 
Weekly Reporter, p. 373. In my judgment, this case has no application. An act 
of state or state necessity was not pleaded and not supported by the admitted 
facts. This was a case, in my judgment, of the exercise of the statutory power 
of the Governor, and thereafter an application by the plaintiffs to the court for 
relief, on equitable grounds, from undue hardship resulting from the exercise 
by the Governor of his statutory power. 



 146
Mc DOOM v. A.-G. 

In the circumstances of this case, a court of equity, in my judgment, would 
grant relief, and I now do so in obedience to the statute conferring such power 
on the court. As I conceive it, I am in conscience bound to grant the relief 
prayed. 

Upon payment of all rent due up to the date of this judgment, together 
with 5% interest, relief would be granted against the forfeiture of the licence, 
and I declare accordingly. The court declines to make a declaration with re-
spect to the first, second and third prayer in the plaintiffs’ statement of claim. 
The plaintiffs will have their costs of the action. I certify fit for counsel. 

Judgment for the plaintiffs. 

Solicitors: Cameron and Shepherd; (for the plaintiffs); P. M. Burch-Smith 
Crown Solicitor, (for the defendant). 
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In re a LEGAL PRACTITIONER 

(In the Full Court (Holder, C. J., Phillips and Date, JJ.) February 21, 23, 
1959. ) 
Legal Practitioner—Motion to strike off or suspend—Causing administratrix 

to swear incorrectly that debts of estate were fully paid—Statement inadvertently 
included in affidavit—No intention to defraud creditors—Property purchased by 
practitioner from client—Whether conduct dishonourable—Legal Practitioners 
Ordinance, Cap. 30, ss. 20 and 37. 

The legal practitioner was acting for the administratrix of an estate who was 
seeking to vest title in herself and the other beneficiaries for certain immovable 
property of the estate with a view to the property being transported by them to the 
practitioner by whom it had been bought so that the debts of the estate might be 
paid from the proceeds of the sale. The affidavit of the administratrix, which was 
filed together with the instructions seeking to vest title in the beneficiaries, in-
cluded a statement that all the liabilities and legacies of the estate had been paid. 
The practitioner knew that there were debts still outstanding, but such a statement 
was usually included in such affidavits, and though the practitioner took full re-
sponsibility for the affidavit it was in fact prepared by his clerk. The estate though 
small was solvent, and it was known to all concerned that the proceeds of the sale 
would be used to pay the debts of the estate. The purchase price was fair. 

On a motion by the Attorney General for an order striking the name of the 
practitioner off the roll of the court or suspending him from practising— 

Held: (i) to strike a practitioner off the roll or to suspend him from the prac-
tice of his profession is a severe penalty indeed, and before this can result proof of 
dishonourable conduct must be most firmly established; 

(ii) for a barrister or solicitor knowingly and deliberately to submit a 
false document intending it to be acted upon is grossly improper conduct as being 
dishonourable both to himself and his profession; 

(iii) on the facts and circumstances of this case there was no intention 
to deceive and the practitioner did not act in a manner dishonourable to himself 
and his profession; 

(iv) a solicitor may buy from his client, and in a proper case enforce 
specific performance, but he or the persons claiming under him are under the bur-
den of showing that the bargain is, speaking generally, as good as any that could 
have been obtained by due diligence from any other purchaser. On the facts, there 
was nothing unfair or unjust in the sale. 

Motion dismissed. 

A. M. I. Austin, Attorney General (G. S. S. Gillette, Senior Crown Counsel, 
with him) for the applicant. 

J. O. F. Haynes (L. F. S. Burnham with him) for the respondent. 
Judgment of the Court: In this matter the Honourable Attorney Gen-

eral moved for an order of this court that the name of the practitioner 
herein may be struck off the roll of the court, or that he be suspended from 
practising as a legal practitioner. The grounds of the application were as 
follows: — 

1.  That he, on the 7th day of October, 1957, while acting as solici-
tor for Rebecca Ashby, the administratrix of the estate of Gusta-
vus Theophilus Ashby — 
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a) knowingly prepared an affidavit for the said Rebecca Ashby 
which falsely stated that the liabilities and legacies of the estate 
of Gustavus Theophilus Ashby had been fully paid; 

b) caused the said Rebecca Ashby to swear to the truth of the said 
false affidavit before Mr. H. V. B. Gunning, commissioner of 
oaths to affidavits; 

c) caused the said false affidavit to be filed in the Registry of the 
Supreme Court in order to procure the vesting of title to certain 
immovable property, a part of the estate of Gustavus Theophi-
lus Ashby, to wit, the south half of the west half of lot No. 148, 
Albouystown, in the city of Georgetown, in the said Rebecca 
Ashby, Evan Alvin Ashby and Cyril Elmer Ashby. 

2. The acts specified in the preceding paragraph were done by him 
for the purpose of enabling him to purchase for the sum of 
$3,000 the aforementioned property from the said Rebecca 
Ashby without the authority of the Registrar as required by sec-
tion 42 of the Deceased Persons Estates’ Administration Ordi-
nance. 

Section 42 of the Deceased Persons Estates’ Administration Ordinance, 
Cap. 46, enacts as follows: — 

“42. If no provision be made in the will of the deceased to the con-
trary, or if the terms of appointment of an administrator be not opposed 
thereto, every executor and administrator shall have full power to sell 
all the property, goods, and effects of the deceased and to transport any 
immovable property for the purpose of the realisation and distribution 
of the estate: 

Provided that — 

(a) the sale shall be by public auction unless the Registrar, at the 
request of any interested party after due inquiry, is of opinion that it 
will be to the advantage of persons interested in an estate to sell out of 
hand instead of by public auction any property, goods, or effects be-
longing to the estate and grants the necessary authority to the executor 
or administrator so to act,” 

On the 18th April, 1956, letters of administration were granted in the 
estate of Gustavus Theophilus Ashby, deceased, to Mrs. Rebecca Ashby, 
the widow. The estate of the deceased was a comparatively small one and 
though there were no liquid assets of the estate immediately sufficient to 
meet the liabilities, nevertheless the estate could not be regarded as insol-
vent. The statement of assets and liabilities filed by the administratrix is as 
follows: — 
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ASSETS 

Property at S½ of W½ of lot 148, Victoria Street, 
Albouystown, Georgetown  ..  .. $2, 800.00 
House at lot 27, Lyng Street, Georgetown ..  ..  2, 000.00 
Death benefits  ..  ..  270.00 
Money at Barclay’s Bank  ..  ..  5.72 
Tools  ..  .. 21.36

 $5,097.08 

LIABILITIES 

Funeral Expenses $   334. 24 
B. G. Credit Corporation $1, 218.02 
Debt due to J. N. Gaskin       349. 76  1,902.02 

 $3,195.06 
The only beneficiaries were the widow and two sons of the deceased, 

namely, Evan Alvin Ashby of 27, Lyng Street, Georgetown, and Cyril 
Elmer Ashby, then residing in the United States of America. 

In an affidavit filed in this court by Evan Alvin Ashby on the 21st No-
vember, 1958, he swears as follows: — 

“4. The persons entitled to my father’s estate were: 

(a) my mother Rebecca Ashby; 

(b) my brother Cyril Elmer Ashby of the General Hospital, 
Washington, D. C., United States of America; 

(c) myself, this deponent. 

“5. That I secured the services of a legal practitioner and requested 
him to obtain letters of administration of my father’s estate and my 
brother and I consented in writing to letters of administration being 
granted to our mother. 

“6. That on letters of administration being granted my mother and I 
agreed to sell the property situate at lot 148 Victoria Street, Al-
bouystown, in order to pay: — 

(a) the funeral expenses of my deceased father amounting to 
$334. 24; 

(b) the debt of $349.76 due to J. N. Gaskin and secured by a 
mortgage on the property at 148 Victoria Street, Albouys-
town, Georgetown; 

(c) the debt of $1,218.02 due to the Credit Corporation and se-
cured by a mortgage on the property at lot 27, Lyng Street, 
Georgetown. 
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“7. That in June, 1957, I went to the chambers of the legal practi-
tioner at his request and I was shown an agreement of sale in which my 
mother purported to sell to the practitioner lot 148, Victoria Street, Al-
bouystown, firstly described in the statement of assets and liabilities 
for the sum of $3,000. 

“8. That I then received the sum of $500 from the practitioner on 
account of the purchase price and I handed this amount to my mother 
and she and I gave a receipt to the practitioner for this amount. 

“9. That my mother and I then agreed to use this amount of $500 in 
paying off the amount due to J. N. Gaskin and secured by a mortgage 
on the said property.” 

It is admitted that the practitioner agreed to purchase from the ad-
ministratrix the property at lot 148, Victoria Street, for the sum of $3,000 
on the 4th July, 1957. The agreement was tendered in these proceedings, 
and it is to be observed that it was witnessed by Evan Alvin Ashby, the son 
of the deceased residing in Georgetown. It was also admitted that there was 
correspondence in train between the practitioner and the only other benefi-
ciary, Cyril Elmer Ashby, then residing in the United States of America. 

In an affidavit filed by Mr. Malcolm Rupert Chase, the conveyancing 
officer in the Deeds Registry, it would appear that the practitioner on the 
9th of October, 1957, delivered instructions to the Registrar to advertise a 
transport which read as follows: — 

BY:  Rebecca Ashby of 27 Lyng Street, Georgetown, Demerara, 
widow in her capacity as the administratrix of the estate of GUS-
TAVUS THEOPHILUS ASHBY, deceased, Letters of Administration 
having been granted to her by the Supreme Court of British 
Guiana on the 18th day of April, 1956: 

TRANSPORT OF South half of the west half of lot number 148 (one hun-
dred and forty-eight) in Albouystown District, in the city of 
Georgetown in the county of Demerara and colony of British 
Guiana with the buildings and erections thereon; 

TO AND IN FAVOUR OF: the said Rebecca Ashby of 27 Lyng Street, 
Georgetown, Demerara, widow, EVAN ALVIN ASHBY, of 27 Lyng 
Street, Georgetown, Demerara, and CYRIL ELMER ASHBY, resid-
ing at the General Hospital, Washington D. C., United States of 
America, the heirs ab intestato of the estate of the said deceased; 

that the value of the property was stated as $2,800, and that in pursuance of 
the said instructions the purported transport was duly advertised in the “Of-
ficial Gazette” on the 7th, 14th and 21st December, 1957. Accompanying 
the instructions was an affidavit sworn to by Rebecca Ashby, the adminis-
tratrix. 
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That affidavit alleged that all the debts and liabilities had been fully 
paid. It is upon this statement in this affidavit that the Honourable Attorney 
General moved this court to say because of its falsity some disciplinary 
measure be meted out to the practitioner. 

It was admitted at the hearing that all of the debts had not been paid, 
and that at the time of the filing of the affidavit in question only one of the 
three debts had been paid, but it could not be disputed that, according to the 
affidavit of Evan Alvin Ashby, the purchase money to be paid by the prac-
titioner was to be utilised upon the passing of the transport in the payment 
of these two other debts. $500.00 had been advanced by the practitioner 
which said sum had in fact been utilised in satisfying one of the debts, al-
beit releasing the mortgage debt due upon the property situate at lot 148, 
Victoria Street. 

In an affidavit sworn to by Evan Alvin Ashby on the 20th June, 1958, 
he swears that — 

“Under the intestacy the said Rebecca Ashby was entitled to the sum 
of $480.00 together with a one-third interest in the estate the remaining 
two-thirds being divided equally between myself and my brother Cyril 
Elmer Ashby who are the only legitimate children of the said deceased. 
The said Cyril Elmer Ashby resides in the United States of America. 

“The assets of the estate comprise immovable property of south 
half of west half lot 148, Victoria Street, Albouystown, Georgetown, 
with the building and erections thereon which was valued for estate 
duty purposes at $2,800 and a house on lease land at 27 Lyng Street, 
Charlestown, Georgetown, which was valued for estate duty purposes 
at $2,000 and on which there is a mortgage to the B. G. Credit Cor-
poration. This mortgage has been foreclosed but the property has not 
been sold and the balance now owing to the Corporation is ap-
proximately $1,450. 

“On or about the 4th July, 1957, Rebecca Ashby in her capacity as 
administratrix of the estate entered with my consent into an agreement 
of sale with the practitioner (who was and is still acting for my mother 
in connection with the administration of this estate), for the sale to him 
of lot 148, Victoria Street, Albouystown, with the building and erec-
tions thereon for the sum of $3,000. Transport expenses were paid to 
the practitioner to look after the transport which included the vesting of 
title in the beneficiaries. 

“Thereafter I made numerous inquiries as to when the transport 
would be advertised and the practitioner told me that he needed some 
time to get all the papers through. 

“Meanwhile capital and interest on the corporation’s mortgage re-
mained unpaid. The corporation was pressing for payment and the 
situation deteriorated. 

“On the 7th day of May, 1958, my solicitors, Messrs. Cameron & 
Shepherd, wrote to my mother. A copy of this letter is hereto annexed 
and marked ‘E. A. A. 1’. 
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“On the 7th June, 1958, a reply to this letter was received from the 
practitioner. A copy of this letter is hereto annexed and marked ‘E. A. 
A. 2.’ 

“Before a meeting was held my solicitors received another letter 
from the practitioner dated 18th June, 1958. A copy of this letter is 
hereto annexed and marked ‘E. A. A. 3.’ 

“The sale by Mr. P. C. Wight is to take place on Tuesday the 1st 
July, 1958. It is a well-known fact that sales of land and house at public 
auction in this colony under present-day conditions do not realise the 
best prices which can only be obtained by private negotiations and I 
verily believe that if the said properties go up for sale at auction on the 
1st July, 1958, the Victoria Street property will be sold for less than 
$3,000 and the Lyng Street property for less than $2,000. 

“My solicitor, Mr. H. C. B. Humphrys of Cameron & Shepherd has 
in my presence requested the practitioner to advise, my mother either 
to cancel the sale at auction and complete the purchase of the Victoria 
Street property for $3,000 using the balance of the purchase price to 
pay off the corporation’s mortgage, alternatively, to cancel the sale in 
so far as it relates to the Lyng Street property and to use the proceeds 
of the sale at auction of the Victoria Street property to pay off the 
mortgage on the Lyng Street property. I would then be prepared to pur-
chase my mother’s one-third share in the property for the sum of $800 
which is well above the estate duty valuation. 

“The practitioner informed Mr. Humphrys that he would speak to 
my mother but that he thought there was little chance of her accepting 
any of my propositions for the following reasons— 

(a) she was entitled by law to sell the property and that I was 
giving her a lot of trouble and was living in the property 
free of rent; 

(b) that my brother in the United States had not sent down the 
necessary papers and therefore transport could not be 
passed to the practitioner; 

(c) that the Credit Corporation would not wait any longer. 

“To this Mr. Humphrys replied that he would see the corporation 
and might be able to arrange for a stay of the sale and that there was no 
reason to sell the Lyng Street property when the sale of the Victoria 
Street property would be sufficient to meet the corporation’s demand. 

“I was later informed by Mr. Humphrys that the practitioner had 
telephoned to say that my proposal had been turned down by my 
mother. 
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“I have since received a letter from my brother stating that he has 
sent a special power of attorney to my mother several days ago but I do 
not know whether or not my mother has in fact received the same. 

“I am of the opinion that my mother has bean guilty of mal-ad-
ministration in allowing the estate to remain unadministered for one 
year during which time either the sale to the practitioner should have 
been completed or should have been cancelled and the Victoria Street 
property sold by private treaty to some other person for a price which I 
believe would have been in excess of $3,000. 

“I also believe that the proposed sale by public auction is not in the 
interest of any of the beneficiaries of the estate including my mother 
and will cause unnecessary hardship to all concerned.” 

It will be observed that this beneficiary is complaining about mal-
administration by his mother, and that the sale to the practitioner should 
have been completed, and it was not disputed that the delay in completing 
the sale was due in some measure to the fact that his brother in the United 
States of America had not sent down the necessary papers to enable the 
transport to be passed to the practitioner. It is also to be observed that this 
beneficiary was against any sale by public auction for the reason that that 
would not be in the interest of the beneficiaries and that his solicitor, Mr. 
Humphrys, of Messrs. Cameron and Shepherd, was to use his best endeav-
ours to obtain a stay of the sale at public auction. 

There was no question then as to the adequacy of the purchase price. 

“A solicitor may buy from his client, and in a proper case enforce 
specific performance, but he or the persons claiming under him are un-
der the burden of showing that the bargain is, speaking generally, as 
good as any that could have been obtained by due diligence from any 
other purchaser. He must show that he gave his client all that reason-
able advice against himself which his office of solicitor would have 
made it his duty to have given him against a third person, the nature of 
the proof required varying according to the subject-matter of the pur-
chase, the relative situation of the parties, and the equality of the foot-
ing upon which they stand in reference to the subject of the contract; 
or, in other words, he must show that the client was duly informed, 
duly advised, and that the price given was just.” 

“CORDERY’S LAW RELATING TO SOLICITORS” 4th edition, p. 242. 

We can see nothing unfair or unjust in this sale. 

It was suggested that the paragraph in the administratrix’s affidavit 
which said that all the debts had been fully paid, is a statement usually in-
serted in all applications to vest title in solvent estates, and that 
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the same might have been inserted by an oversight or negligently. The 
practitioner alleged that, though he takes full responsibility for the filing of 
the affidavit, it was actually prepared by his clerk but that in any event it 
certainly was not made with any intention to deceive whatsoever the Regis-
trar or anyone else, and in fact that no one had been deceived by it or any 
injury caused thereby. 

There was delay in obtaining the consent of Cyril Elmer Ashby, the 
beneficiary in the United States of America, to the application to vest title, 
and eventually the same was refused by the Registrar on the 19th July, 
1958. The advertisement to pass transport within three months had lapsed, 
and at a sale by public auction on the 12th August, 1958, the property in 
question was sold to one Beepat Ramsaywack for $3,800. It was alleged 
that some friend of the family also took part in the bidding at the auction 
sale which in some measure was responsible for the enhanced price 
reached at auction. 

The Attorney General declined to accede to the allegation that there 
was no intention to deceive, but maintained that by adopting this procedure 
or conveyancing device of vesting title, the practitioner contrived to con-
ceal from the Registrar the fact of his purchase. The Attorney General 
submitted that in any event the statement was false and was intended to be 
acted upon by the Registrar in the exercise of his discretion, because the 
Registrar had general supervisory powers in the administration of deceased 
persons’ estates, and that the Registrar has a duty in law to look after duly 
the interests of creditors and beneficiaries. He relied on the following statu-
tory enactments to support this proposition: — 

(1) Section 5 (1) of the Civil Law of British Guiana Ordinance, Cap. 
2, which provides as follows: — 

“5. (1) There shall be for the entire Colony only one law of succes-
sion to the estate of every person, male or female, married or single, 
dying intestate after the date of this Ordinance, that is to say, after all 
debts, funeral expenses, and just expenses of every sort have been first 
allowed and deducted, namely, —” 
(2) Section 8 (b) and (d) of the Deeds Registry Ordinance, Cap. 32, 

which says: — 
“8. The registry shall be under the charge of the Registrar, whose 

duties, subject to the special provisions of this Ordinance and the rules 
made under it or of any other law, shall be — 

(b)  to examine, certify, and register conveyances or transports 
and leases of immovable property, and of any other prop-
erty the transfer of which is required by the law of the Col-
ony to be made under the provisions of this Ordinance, and 
to register declarations of title granted by the Court; 

(d) to examine and check and to satisfy himself as to the suffi-
ciency of, all titles tendered in support of any con 
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veyance or transport, transfer, mortgage, lease, or any 
other transaction provided for in this Ordinance;” 

(3) Section 11 of the Deeds Registry Ordinance, Cap. 32, which 
reads thus: — 

“11. (1) The Registrar may require, and any person may tender, 
proof under oath of any material fact which the Registrar considers 
necessary to be established in connection with any matter or thing 
sought to be done in the registry, and the oath may be administered and 
the fact sworn before any notary public, sworn clerk, or assistant sworn 
clerk. 

(2) Anyone who makes the statement under oath or affir-
mation knowing it to be untrue in any material particular shall be 
deemed to be guilty of perjury, and shall, upon conviction, undergo the 
punishment by law provided therefor”. 
(4) Rule 13 of the Deeds Registry Rules (second schedule) Cap. 32, 
made on the 28th September, 1952: — 

“13. Any person wishing to pass any transport, lease, mortgage, or 
transfer, in which his title is founded upon a will or inheritance ab in-
testato, must produce satisfactory proof to the Registrar of the death of 
any person whose death it is necessary to prove, or of any other fact af-
fecting the title, and a certified copy of the will shall also be lodged 
with the instructions”. 

And 
(5) Section 42 of the Deceased Persons’ Estates Administration Or-
dinance, Cap. 46, to which reference has already been made. 
Mr. Haynes, for the practitioner, submitted that upon a proper con-

struction of the relevant statutes, it would appear that the Registrar is a 
creature of statute and his respective duties are clearly set out; that the Reg-
istrar is not the custodian of the interests of the creditors of an estate, and 
that if it was required of the Registrar to ensure that all creditors are fully 
paid the law would have, but it has not, said so. He said that the paragraph 
in question usually appears (the practice may have grown to have it in-
serted) in applications to vest title, but there is nothing to show that if it did 
not appear in the affidavit the Registrar would in fact, in this case or in 
practice, require it or that the Registrar would not have advertised the in-
struction for passing transport if the paragraph had been omitted; that there 
was no affidavit on the records by the Registrar showing that any such 
practice obtains; that the minute on the record from the junior clerk, dated 
16th June, 1958, is merely pointing out the necessity to sell by public auc-
tion by the administratrix and suggesting the very course to be adopted, 
which is now criticised; and that in this case the sale by public auction was 
being objected to by one of the beneficiaries 

Counsel for the practitioner urged that what was here sought to be done 
was to record title in the administratrix and beneficiaries, and that upon a 
true construction of the relevant statutory enactments there is no statute 
which casts upon the Registrar the duty to find out whether 
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or not debts have been paid before he accepts instructions to vest title or 
cause instructions to be advertised in the “Official Gazette” and transport to 
be passed. 

He submitted that “allowed” in s. 5 (1) of the Civil Law of British 
Guiana Ordinance, Cap 2, means “allowed for” or “makes provision for 
and deducted, “ and that s. 42 of Cap. 46, also relied on by the Honourable 
Attorney General, applies only when the administrator is about to distribute 
the estate after debts have been paid or provided for. 

Counsel for the practitioner next submitted that in matters of this kind a 
high degree of proof is required, and cited Ex parte Renner, [1897] A.C. p. 
218, and other authorities to which it is not necessary here to refer. It must 
be observed that to strike a practitioner off the roll or to suspend him from 
the practice of his profession is a severe penalty indeed, and before this can 
result proof of dishonourable conduct must be most firmly established. He 
submitted, however, that has not been done in this case. 

In view of the conclusion we have reached upon the facts and cir-
cumstances of this case, we cannot say that the practitioner acted in a man-
ner dishonourable to himself and his profession, and consequently it is not 
necessary to decide whether these general supervisory powers in the ad-
ministration of deceased persons’ estates, which the Registrar is said to 
possess, contended for by the Attorney General, do in law exist. We how-
ever wish to reiterate for the information of practitioners generally what 
was said by the Privy Council in Rajasooria v. Disciplinary Committee, 
(1955) 1 W.L.R. p. 405. 

“That for a barrister and solicitor knowingly and deliberately to 
submit a false document intending it to be acted upon is grossly im-
proper conduct as being, in the words of Lord ESHER in In re Cooke 
(1889), 5 T.L.R. 407, dishonourable both to himself and his profession. 
The submission of such a document with such intention in itself in-
volves an element of ‘deceit’ and that there ought not to be read into 
Lord ESHER’S words in In re Cooke a statement that a finding that in-
tention to deceive was always an essential element in grossly improper 
conduct.” 
In this case we have come to the conclusion that there was no intention 

to deceive. It was intended on all sides that the only remaining debt (other 
than funeral expenses) would immediately be paid out of the balance of the 
purchase price to be paid by the practitioner, $500 of which having already 
been utilized for this purpose. It was known by all concerned that the Brit-
ish Guiana Credit Corporation was pressing for payment of its debt of 
$1,218.02, which would have been paid from this source. We decline to 
assume otherwise. 

We have also come to the conclusion that the purchase price was a fair 
price, and that the agreement of sale contained the terms usually contained 
in contracts of this nature. There is no direct evidence to suggest that any 
undue influence was exerted by the practitioner on the parties. 
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Finally, the insertion of the offending paragraph, though false in fact 
was, it would seem to us, due to an oversight or due to carelessness in fol-
lowing, no doubt, too closely precedents without fully appreciating the sig-
nificance thereof since, as we find, it was apparent in the minds of all that 
the debts would immediately be all fully paid. The estate was being treated 
as a solvent estate and the question of the payment of the debts was being 
treated as of secondary importance and as merely awaiting the conveyance 
to be paid, and the offending paragraph was thus unwittingly inserted. Had 
we found otherwise severe penalties would follow. 

We think that if the usual form of words had been changed to read “are 
being” instead of “have been” fully paid, that may have more accurately 
described the position. 

If the beneficiary (who had actually witnessed the agreement of sale) 
was objecting to a sale by public auction and the proceeds of sale to be 
paid by the practitioner would be used to pay off in full the debts, there 
being only one outstanding debt (other than the funeral expenses), we fail 
to see whose interest would be served by a refusal by the Registrar to issue 
his certificate, applied for by the administratrix. 

We desire to bring to the notice of practitioners, however, the serious 
nature of making unfounded and unreliable statements in affidavits, and of 
their duty to pay due regard to the accuracy of all the contents of their affi-
davits in connection with probate and administration, as well as in all mat-
ters whether drawn by their clerks or not, and to bring to their attention 
also that matters of this kind cannot and will not be treated lightly by this 
court. 

We are not prepared to say, however, that the conclusion asked to be 
drawn by the Honourable Attorney General from the evidence before us in 
this case would be correct. The motion is accordingly dismissed. No order 
as to costs. 
Solicitors: P. M. Burch-Smith, Crown Solicitor (for the applicant);  

O. M. Valz (for the respondent). 
Motion dismissed. 
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[Supreme Court—In Chambers (Miller, J.) June ,15, 27, 1959]. 

Appeal—Application for leave to appeal out of time—Notice of appeal not filed 
within time because of misconstruction of rules by applicant’s legal adviser— 
Whether a sufficient ground for enlarging time for appealing—O. 46, r. 5(1). 

The applicant’s legal adviser erroneously thought that under the law the appli-
cant had six weeks within which to appeal and in consequence notice of appeal was 
not filed within the shorter time actually prescribed by law. 

Held: the court had power in these circumstances to enlarge the time for appeal-
ing. 

Application granted. 
B. O. Adams for the applicant. 
D. C. Jagan for the respondent. 

MILLER, J.: This is an application on the part of the applicant John 
Horatio Halley, the plaintiff in the action, that notwithstanding the time lim-
ited has expired, he may be at liberty to serve and set down for hearing a no-
tice of motion by way of appeal from the judgment dated the 16th day of 
April, 1959. 

In the affidavit in support of his application the applicant says that soon 
after the dismissal of his matter on the 16th day of April, 1959, he gave in-
structions to his legal adviser to file a notice of appeal motion, but his legal 
adviser misconstrued the Ordinance and Rules relating to the time for bring-
ing the appeal, and the tribunal before which the appeal would lie, and was 
under the impression that he had six weeks within which to file his appeal 
motion. 

At this stage I should say, I am not in agreement with the objection taken 
by counsel for the respondent, that this application should have been made to 
the trial judge in the action. This is not an application for leave to appeal, and 
so O. 46, r. 6 (1), would certainly not apply. 

Next, certain cases were submitted on behalf of the respondent in sup-
port of his contention that this application should not be entertained. (i) In-
ternational Financial Society v. City of Moscow Gas Company 
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(1872) 7 Ch. App. 225, and the judgment of JAMES, L.J. at p. 247, where it 
was said that the mere fact that an appellant had misconstrued one of the 
rules, and by reason of such mistake had omitted to bring his appeal in 
time, was not a sufficient ground for enlarging the time for appeal. (ii) In re 
Helsby, (1894) 1 Q.B.D. 742, where Lord HALSBURY said the rule gives 
the court power “under special circumstances” to extend the time for ap-
pealing. Here, there are, in my opinion, no special circumstances. A mis-
take was made by the clerk of the appellants’ solicitors. If that is a “special 
circum-stance” then in every case in which a blunder has been made about 
the time for appealing the time ought to be extended. The application was 
refused. (iii) Coles v. Ravenshear, [1907] 1 K.B. 1, in which case an appli-
cation for an enlargement of time for appealing became necessary through 
a mistake by counsel as to the effect of the rule, and it was refused. Since 
that time, however, the rule which caused the courts to feel their discretion 
was limited, has been revised and altered, and wider power given in the 
exercise of discretion. Sanction, and, I may say stability, has been given to 
that by O. 46, r. (5) (i), of the Rules of the Supreme Court, 1955, where 
you have the words “Subject and without prejudice to any power of the 
Full Court or the Court to enlarge or abridge the time appointed by these 
rules . . . . . .” 

I must therefore come to the irresistible conclusion that the cases sub-
mitted on behalf of the respondent, while useful and of considerable value 
and importance in their time, could no longer afford sanctuary, and any 
beneficial advantage derived from them. A much wider discretion is now 
given to the court in the exercise of its discretion and, Gatti v. Shoosmith, 
[1939] 3 All E.R. 916, not only mentions and reviews the older authorities, 
some of them relied on by counsel for the respondent, but quite definitely 
over-rules the conception and view which was entertained in those by-gone 
days. In the course of the judgment it was stated that the court was not to be 
concerned with any question as to the merits of the case or the probability of 
success or otherwise. 

The reason for the applicant’s failure to institute his appeal in due time 
was a mere misunderstanding deposed to on affidavit. I have, in the cir-
cumstances of this case, come to the conclusion that the court’s discretion 
ought to be exercised in favour of the applicant, and the application is ac-
cordingly granted. There will be costs to the respondent in the sum of $20. 

Application granted.
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FARRAR v. INLAND REVENUE COMMISSIONERS 
WAY v. INLAND REVENUE COMMISSIONERS  

MEDLAM v. INLAND REVENUE COMMISSIONERS  
MILLIKEN v. INLAND REVENUE COMMISSIONERS  
GOLDING v. INLAND REVENUE COMMISSIONERS  
LEEMING v. INLAND REVENUE COMMISSIONERS 

[Supreme Court — In Chambers (Luckhoo, J.) May  
11, 14, June, 27 1959] 

Income tax — Deduction — Partnership — Deed of dissolution — Purchase of 
share of retiring partner — Balance of purchase price payable by annual in-
stalments — Whether instalments deductible in computing chargeable income of 
purchasers — Income Tax Ordinance, Cap. 299, s. 12 (1) ( f )  and s. 14 (c). 

Under a deed of dissolution the appellants purchased the share of a retiring 
partner, H, In a partnership of accountants and the capital effects and goodwill 
thereof, it being agreed that the balance of the purchase price would be payable in 
five equal annual instalments subject to deduction from the instalments of a sum to 
be subscribed by H. towards pensions payable to employees of the old partnership. 

It was contended for the appellants that the instalments were annual payments 
payable as a charge on property of the appellants by virtue of a deed within the 
contemplation of s. 12 (1) (f) of the Income Tax Ordinance, Cap. 299, and were 
therefore permitted as deductions in ascertaining their chargeable incomes. Section 
12 (1) of Cap. 299 provides as follows — 

“12. (1) For the purpose of ascertaining the chargeable income of any 
person there shall be deducted all outgoings and expenses wholly and exclu-
sively incurred during the year immediately preceding the year of assessment 
by that person in the production of the income, including — 

(f) annuities or other annual payments, whether payable within or without 
the Colony, either as a charge on any property of the person paying them by 
virtue of any deed or will or otherwise, or as a reservation thereout, or as a 
personal debt or obligation by virtue of a contract, provided that no voluntary 
allowances or payments of any description be deducted;”. 

Section 14 of Cap. 299 provides that “for the purpose of ascertaining the charge-
able income of any person no deduction shall be allowed in respect of — 

(c) any capital withdrawn or any sum employed or intended to be 
employed as capital;”. 
Held: (i) if an expenditure represents a loss or outgoing of capital it cannot be 

deducted even though it is an annual payment made by virtue of a deed, but if the 
expenditure is a revenue expenditure and is an annual payment made by virtue of a 
deed it is deductible even though not “wholly and exclusively incurred in the pro-
duction of the income” within the meaning of that expression as it appears in s. 12 
(1) of Cap. 299 preceding the word “including”; 

(ii) the instalments were not a series of annual payments as con-
templated by s. 12 (1) (f) of Cap. 299 but were outgoings or expenditure of capital 
and were as such prohibited deductions. 

Appeals dismissed. 
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J .  H .  S. Elliott for the appellants. 
G. A .  S. Van Sertima, Crown Counsel, for the respondents. 

LUCKHOO, J: These are six appeals from decisions of the Commis-
sioners of Inland Revenue and have been heard together by consent of coun-
sel for the appellants and for the respondents. The facts hereunder stated are 
taken largely from the statements of material facts filed in the appeals. 

Mr. Stanley Heald, a chartered accountant, and the appellant Medlam 
were, prior to the 5th July, 1948, carrying on the business or profession of 
public accountants in this colony in partnership under the name and style 
of Fitzpatrick, Graham & Co., Chartered Accountants. On the 5th July, 
1948, articles of partnership were entered into between Mr. Heald and the 
appellants Medlam, Farrar, Milliken and Way under the same name and 
style. By a deed of dissolution dated the 30th June, 1955, the articles of 
partnership dated 5th July, 1948, were dissolved by mutual consent, Mr. 
Heald retiring from the business on the 31st December, 1954, and two new 
partners, the appellants Golding and Leeming, entering into partnership 
with the other appellants to carry on the business or profession of public 
accountants in this colony under the same name and style. 

Under the deed of dissolution, the appellants agreed to purchase the 
share of the retiring partner Mr. Heald in the partnership and the capital 
effects and goodwill thereof for the sum of $126,868.45 of which the sum 
of $19,000 in respect of capital and capital effects with interest thereon at 
5% per annum was paid on the 28th June, 1955, leaving a balance of 
$107,868.45 payable to Mr. Heald in respect of goodwill and his share in 
the partnership by the appellant in certain specified proportions. It was 
provided in the deed of dissolution that Mr. Heald would subscribe the 
sum of $9,300 towards pensions payable to old employees of the old part-
nership, that sum to be deducted from annual instalments payable by the 
appellants as is indicated hereunder to Mr. Heald in respect of the sum of 
$107,868.45 abovementioned. It was also provided by the deed of dissolu-
tion that the appellants shall pay to Mr. Heald on the 31st days of Decem-
ber in the years 1955, 1956, 1957, 1958 and 1959 as purchase money for 
and in full satisfaction of his share in the late partnership and the goodwill 
thereof the said sum of $107,868.45 without any interest thereon in five 
equal annual instalments in certain specified proportions. It was further 
provided in the deed that on the occurrence of any of certain other speci-
fied circumstances ‘in every such case the balance of the said partner’s 
proportion of the said purchase price shall immediately become due and 
payable notwithstanding that the same has not become payable as is herein 
provided and the retiring partner (Mr. Heald) shall have a lien or first 
charge over the share of the said partner in the firm in respect of the said 
proportion of the purchase price.” 

In their returns for the years of assessment 1956 and 1957, the appel-
lants claimed as deductions the various amounts paid by them to Mr. 
Heald less the amounts paid by Mr. Heald towards pensions pay- 
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able to old employees of the old partnership. The appellants were pro-
visionally assessed on the basis of their returns. Later the Commissioner 
disallowed the appellants’ claims for deductions and assessed the appel-
lants additionally on those amounts of deductions. The appellants objected 
to the additional assessments and on the hearing of the appellants’ objec-
tions the Commissioners rejected the appellants’ contentions and con-
firmed the additional assessments. It is against those decisions of the 
Commissioners that the appellants have appealed. 

Counsel for the appellants submitted that the instalments payable by 
the appellants to Mr. Heald for and in satisfaction of his share in the late 
partnership and the goodwill thereof are annual payments payable as a 
charge on property of the appellants by virtue of a deed within the con-
templation of s. 12 (1) (f) of the Income Tax Ordinance, Cap. 299. He con-
ceded that the payments were in respect of a capital transaction but con-
tended that such payments were permitted as deductions in ascertaining the 
chargeable incomes of the appellants. 

For the respondents it was submitted that each payment was capital 
withdrawn and was a prohibited deduction by virtue of s. 14 (c) of the Or-
dinance and that in any event the payments were not annual payments 
within the contemplation of s. 12 ( 1 )  ( f )  of the Ordinance. 

Section 12 ( 1 )  ( f )  of the Ordinance provides as follows — 

“12. ( 1 )  For the purpose of ascertaining the chargeable income of any 
person there shall be deducted all outgoings and expenses wholly and 
exclusively incurred during the year immediately preceding the year of 
assessment by that person in the production of the income, including— 

 .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .   
( f )  annuities or other annual payments, whether payable 

within or without the Colony, either as a charge on any property of the 
person paying them by virtue of any deed or will or otherwise, or as a 
reservation thereout, or as a personal debt or obligation by virtue of a 
contract, provided that no voluntary allowances or payments of any 
description be deducted;” 

Section 14 ( c )  provides as follows — 
“14. For the purpose of ascertaining the chargeable income 
of any person no deduction shall be allowed in respect of — 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

(c)   any capital withdrawn or any sum employed or intended to 
be employed as capital;” 

In reply counsel for the appellants contended that the provisions of s. 
14 (c) appear to be repugnant to those of s. 12 ( 1 )  ( f )  and that the former 
which are general provisions do not affect the latter which are specific. In 
support of his contention counsel referred to CRAIES on STATUTE LAW 
(5th edition) at pp. 205 and 206 where the following appears — 



 151
FARRAR v.  I . R.C. 

“General and specific enactments; construction if repugnant. Acts of 
Parliament sometimes contain general enactments relating to the whole 
subject-matter of the statute, and also specific and particular enactments 
relating to certain special matters; and if the general and specific enact-
ments prove to be in any way repugnant to one another, the question will 
arise, Which is to control the other? In Pretty v. Solly [1859], 26 Beav. 
606, 53 E.R. 1032, ROMILLY, M.R., stated as follows what he considered 
to be the rule of construction under such circumstances. 

“The general rules,” said he, “which are applicable to particular 
and general enactments in statutes are very clear; the only difficulty is 
in their application. The rule is, that whenever there is a particular en-
actment and a general enactment in the same statue, and the latter, 
taken in its most comprehensive sense, would overrule the former, the 
particular enactment must be operative, and the general enactment 
must be taken to affect only the other parts of the statue to which it 
may properly apply.” “For instance,” said, the same judge in De Win-
ton v. Brecon (1859), 33 L.T.O.S. 296, “if there is an authority in an 
Act of Parliament to a corporation to sell a particular piece of land, 
and there is also a general clause at the end that nothing in the Act 
contained shall authorise the corporation to sell any land, that would 
not control the particular enactment, but the particular enactment 
would take effect notwithstanding that it was not clearly expressed 
and distinct and the insertion of the exception in the general clause 
would be supplied. If the court finds a positive inconsistency and re-
pugnancy, it may be difficult to deal with it, but, so far as it can, it 
must give effect to the whole of the Act of Parliament.” 

Counsel for the appellants has submitted that the provisions of s. 13 
(which relate to allowances for wear and tear) would be otiose if regard be had 
to s. 14. The provisions which now appear in s. 13 were enacted in 1951 some 
twenty-two years after the provisions of s. 14 had been enacted. Section 13 
specifically makes provision for the deduction of an amount for wear and tear 
of plant, machinery or equipment used by the taxpayer in his trade, business, 
profession or vocation. If, as it appears, s. 13 and s. 14 (c) and (d) are consid-
ered repugnant the one to the other then s. 13, the specific enactment, would 
prevail. 

Before proceeding to consider whether the provisions of s. 14 (c) are re-
pugnant to those of s. 12 (1) (f) reference must be made to the contention of 
counsel for the appellants that the provisions of para. (f) of s. 12 (1) of the Or-
dinance are not to be restricted to “outgoings and expenses wholly and exclu-
sively incurred in the production of the income” within the meaning of that 
expression as it appears in the subsection preceding the word “including”. The 
use of the word “including” introducing the following paragraphs in that sub-
section as I have pointed out in Schuler v. The Commissioners of Inland Reve-
nue, 1958 L.R. B.G. 87, decided on the 26th April, 1958, enlarges the scope of 
the deductions which are allowed under that part of the subsection which pre-
cedes the word “including”. By the use of the word “including” in 
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the subsection those payments which fall under para. (f) are for the pur-
poses of the Ordinance in effect deemed to be outgoings and expenses 
wholly and exclusively incurred in the production of the income. They will 
therefore fall outside of the category in para. (b) of s. 14, that is to say, 
they will not be considered as expenses not being money wholly and ex-
clusively laid out or expended for the purpose of acquiring the income. A 
fortiori they will not be considered as being within the category in para. (a) 
of s. 13, that is to say, they will not be considered domestic or private ex-
penses. The other categories of prohibited deductions are contained in 
paras. (c) and (d) of s. 14. Paragraph (c) has already been set out above and 
para. (d) prohibits the deduction of any capital employed in improvements. 
But I can see no repugnancy between the provisions of s. 12 (1) (f) and 
those of s. 14 (c). The position appears to me to be that if an expenditure 
represents a loss or outgoing of capital it cannot be deducted even though 
it is an annual payment made by virtue of a deed, but if the expenditure is 
a revenue expenditure and is an annual payment made by virtue of a deed 
it is deductible even though not “wholly and exclusively incurred in the 
production of the income” within the meaning of that expression as it ap-
pears in sub-s. (1) preceding the word “including.” 

The deductions sought to be made by the appellants are of sums which 
are outgoings or expenditure of capital and are as such in my view prohib-
ited deductions under the Ordinance. 

It is to be observed that the contention of counsel for the appellants on 
this point if well founded would have the result that a taxpayer may by a 
deed making provision for annual payments deduct the amount of his ex-
penses for his groceries or clothing. A deduction of this kind, however, is 
prohibited by s. 14 (a) of the Ordinance. 

As to the further contention on behalf of the appellant that the pay-
ments made were “annual payments” within the contemplation of s. 12 (1) 
(f) of the Ordinance, it is necessary to have regard to “the substance of the 
matter as disclosed by the terms of the document itself.” (per Lord NOR-
MAND in I. R. Commissioners v. Hogarth (1941), 23 T.C. 491 at p. 498.) 

Having examined the terms of the deed it seems clear that the sums 
payable by the appellants for the purchase of Mr. Heald’s share in the 
partnership and the capital effects and goodwill thereof are capital sums 
stipulated as the total price therefor and payable by way of instalments 
towards the complete payment of that debt and are none the less so be-
cause payment is to be made by instalments at the end of certain specified 
years and not instalments of a fixed price. In my view this is not the case 
of a series of annual payments as contemplated by s. 12 (1) (f) of the Ordi-
nance. 

Counsel for the appellants cited the Trinidad case of In re Joseph 
Galvan Kelshall decided by the late Mr. Justice GILCHRIST in 1940 and the 
Barbados case of In re Patrick Duffield McDermott decided by Sir Allan 
COLLYMORE, C. J., in 1956. The relevant Trinidad and Barbados provi-
sions under which those cases were decided are similar to 
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those of s. 12 ( 1 )  (f) of the Ordinance. Copies of the judgments in those 
cases were laid over by counsel for the appellants during the course of his 
argument. In Kelshall’s case a deed of covenant had been executed under 
which the covenantor undertook to pay annual sums of money to trustees 
named in the deed for the purpose of educating his children. Those sums 
were paid out of the covenantor’s income and were income in the hands of 
the trustees. GILCHRIST, J., held that they were alienations of income and 
further that they were deductible under the relevant Trinidad provisions in 
ascertaining the chargeable income of the covenantor. It was not held in 
that case that the annual sums were payments in respect of a capital trans-
action and consequently no reference was made by GILCHRIST, J., in his 
judgment to the provisions of the Trinidad Ordinance prohibiting de-
ductions of such a kind being made on a computation of a taxpayer’s as-
sessable income. 

In McDermott’s case, a deed of covenant had been executed under 
which the covenantor undertook to pay annual sums of money to his 
mother-in-law during a period of five years or during their joint lives 
(whichever was the shorter). COLLYMORE, C. J., did not agree with the 
view expressed by GILCHRIST, J., in Kelshall’s case that payments of that 
kind were alienations of the covenantor’s income. He found, however, that 
the annual payments were made by virtue of a deed under s. 18 of the Bar-
bados Income Tax Act, 1921 — 1926, and were not voluntary payments 
and were therefore deductible in calculating the covenantor’s assessable 
income. It is also to be observed that in McDermott’s case no question 
arose as to the annual payments being payments in respect of a capital 
transaction. In neither case was there any doubt that the payments were 
truly payments under the relevant provisions. 

 
The appeals are dismissed with costs fixed at $360:— to be paid by the 

appellants in equal proportions. The additional assessments are affirmed. 
Stay of execution for six weeks. 

Appeals dismissed. 
Solicitors:— H. C. B. Humphrys (for the appellants); the Crown Solicitor 

(for the respondent.) 
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(In the Full Court, on appeal from the magistrate’s court for the East Dem-
erara Judicial District (Luckhoo, J., and Bollers, J. (ag.) ) May 25, June 
1, July 2, 1959). 
Criminal law—Unlawful possession—Reasonable suspicion—Whether necessary 

to prove reasonable suspicion in respect of defendant—Criminal Law (Offences) Or-
dinance, Cap. 14, s. 94 (1). 

The appellant together with T & R were convicted on a charge of unlawful pos-
session of pears, contrary to s. 94 (1) of the Summary Jurisdiction (Offences) Ordi-
nance, Cap. 14. The evidence disclosed that the defendants were taking three bags of 
pears by motor car to Georgetown. When asked by D, a police constable, T said the 
bags contained cow dung, but upon discovering that the bags contained pears D told 
the defendants that he suspected that the pears had been unlawfully obtained. The ap-
pellant said the pears were his and that he had got them from his father. D then ar-
rested the defendants. Later in a cautioned statement the appellant stated that T & R 
had told him that they had some pears and had asked him to “own” them because his 
father had pears. 

On appeal, it was argued for the appellant that there was no evidence of reason-
able suspicion, and that even if there was such evidence in respect of T there was none 
in respect of the appellant. 

Held: (i) there was evidence on which the magistrate could find that at the time of 
the appellant’s arrest D reasonably suspected the pears of having been stolen or unlaw-
fully Obtained; 
 (ii) the enactment does not require evidence that possession by the 
person charged is unlawful, the only facts which have to be proved being (1) the fact 
of possession and (2) that the thing possessed is reasonably suspected of having been 
stolen or unlawfully obtained. Edun v. Anderson (A.J. 14.9.06) and Langdevine v. 
Dyal Singh, 1945 L.R.B.G., 88, applied. 

Appeal dismissed. 
E. V. Luckhoo for the appellant. 
G. A. S. Van Sertima, Crown Counsel, for the respondent. 
Judgment of the Court: The appellant was charged jointly with Teck-

chand and Ramsaroop under s. 94 (1) of the Summary Jurisdiction (Offences) 1 
Ordinance, Cap. 14, with the unlawful possession of seven hundred and forty 
pears. All of the defendants were convicted but only the appellant has appealed. 
The sole ground of appeal argued before us was that there was not sufficient 
evidence that the pears were reasonably suspected of having been stolen. 

The evidence for the prosecution was to the following effect: 
On the 12th May, 958, at about 8.00 a.m. hire car H. 9451 with the appel-

lant Teckchand and Ramsaroop as passengers, was being driven by one Basil 
Rodhan west along the Beterverwagting Public Road, that is, in the direction 
of Georgetown. The respondent, a police constable in plain clothes, desirous 
of travelling in the car signalled the driver to stop. The car, however, was 
driven for a distance of about 100 yards further along the road and stopped at 
a filling station. When he signalled the car to stop the respondent had ob-
served that there were two bags in the open luggage trunk of the car and one 
bag in the back seat, and on the driver failing to stop when signalled he be-
came suspicious. He went up to the car and saw Teckchand sitting in the front 
seat with the driver and Ramsaroop and the appellant sitting in the back seat. 
What then took place is described by the respondent as follows:— 
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“I told defendants I was a policeman in plain clothes. No. 1 defendant 
(Teckchand) told me that it was cow dung in the bags. I felt the bag on the 
seat. It felt hard and round. I saw there were pears on the floor of the car. I 
became suspicious and I cautioned No. 1 defendant. No. 1 defendant said 
nothing. I told the defendants that I suspected the pears of having been 
unlawfully obtained. No. 3 defendant (the appellant) said the pears were 
his. I asked him where he got them from. He said from his father. I cau-
tioned No. 3 defendant. He said “Man I got it from my father.” I cau-
tioned No. 2 defendant. He said nothing. I took all three defendants with 
the bags to the Beterverwagting police station. There I counted the pears 
and found 740 pears.” 
In answer to No. 3 defendant’s (appellant’s) counsel the respondent 

stated:— 
“The mere fact that a passenger has goods in the car does not mean that 
the goods are unlawfully obtained. I felt the bags and became suspicious. 
All three defendants were in the car. I told them all that I suspected the 
pears to be unlawfully obtained. This was as soon as I discovered that the 
bag contained pears. Beterverwagting is an agricultural district. There are 
pear trees in the district. The pears are taken to Georgetown for sale.” 
On being recalled by the magistrate, the respondent in answer to counsel 

for the defendants Teckchand and Ramsaroop said:— 
“I told No. 1 defendant that dung can’t be so big.” 
At the police station shortly after he was taken there by the respondent, 

the appellant after being cautioned gave a written statement to the effect that 
the other defendants had come to him earlier that morning and had told him 
that they had some pears in a car and that they asked him to travel with them 
in the car and must “own the pears” because his father had pears. The appel-
lant in that statement admitted that he told the respondent that the pears be-
longed to his father. 

Basil Rodhan, the driver of the car, gave evidence to the effect that the 
appellant and the other defendants hired his car and that the appellant told him 
he had some pears which belonged to him to be carried to Georgetown. At the 
appellant’s house the pears were loaded into the car and with the appellant and 
the other defendants he drove the car to the filling station when the respondent 
came up. Rodhan’s evidence as to what transpired thereafter is as follows:— 

“Police Constable Dwarkanand came up in civilian clothes. He asked me 
to take him to town. I told him I could not take him to town. I told him I 
could not take him because it was a special hire. Police Constable Dwar-
kanand asked No. 3 defendant (appellant) what he had in the car. No. 3 
defendant said “It’s downs.” I told Police Dwarkanand that it was not 
downs, it was pears. No. 3 defendant then said the pears were his. The po-
liceman then took the defendants to the station.” 

In cross-examination Rodhan stated:— 
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“I did not hear Police Constable Dwarkanand speak to No. 1 defendant. I did 
not hear him caution No. 1 defendant. I did not hear No. 1 defendant say it 
was cow dung in the bag. No. 1 defendant did not say it was downs in the 
bag. There were loose pears on the floor boards of the car. There were more 
than three dozen pears on the floor boards . . . . . . P.C. Dwarkanand peeped 
into the car. After I told Police Constable Dwarkanand that I could not take 
him he went and looked in the car.” 

A statement made by the defendant Ramsaroop to the police after caution was 
also admitted in evidence. 

At the end of the case for the prosecution, counsel for the appellant submitted 
that there was no evidence from which it could be said that the respondent’s sus-
picion was reasonable and counsel for the other defendants submitted that there 
was no evidence of unlawful possession in his clients. The magistrate overruled 
those submissions whereupon the appellant and the other defendants closed their 
cases. The magistrate convicted all three defendants, a fine of $75.00 in default 
two months’ imprisonment being imposed on the appellant and Teckchand. Ram-
saroop, who admitted three previous convictions for dishonesty, was sentenced to 
imprisonment for three months. 

The learned magistrate in his reasons for decision clearly indicated that he ac-
cepted and acted on the evidence of the respondent in coming to his decision that 
the charge was proved. After referring to the respondent’s evidence, the magis-
trate stated that he found that the pears were in the joint possession of all the de-
fendants. Counsel for the appellant has not challenged that finding of fact. The 
magistrate also stated that Teckchand’s statement that the bags contained cow 
dung was enough to create a reasonable suspicion in the constable’s mind when 
he felt that the bags were round and hard and saw that there were pears on the 
floor of the car. 

It is to this finding of the magistrate that counsel has directed his argument. 
Counsel contends that having regard to the evidence and the circumstances of the 
case generally this finding is unwarranted and unreasonable. Counsel referred us 
to the following passage in the report of the judgment of Sir W. J. SMITH, C.J., in 
Butts v. Brunker (A.J. 16.1.1900) “The police have no right to arrest a man who is 
in possession of an article without their having reasonable cause to believe that it 
had been stolen or unlawfully obtained, and to say to that person, “It is for you to 
prove to us that you are innocent.” It would be intolerable that the police should, 
without having any reasonable cause for suspicion, stop any person and demand 
an explanation of his possession of any article he carried. If there is reasonable 
cause of suspicion arising from the nature of the thing carried, the person carrying 
it, the time at which it is carried or otherwise, the case would be different; the po-
lice would be justified in making enquiries and if their suspicion were confirmed 
by the nature of the explanation given, in detaining the person.” 

It would appear that the respondent’s interest, if not his suspicions, as to the 
contents of the bags was first aroused by the failure of the driver to stop the car 
when signalled. Whether the driver had failed to observe the signal or had Some 
good reason for ignoring it is irrelevant. That the respondent would not know. The 
respondent thereupon made enquiries as to the contents of the bags and he became 
suspicious when Teckchand stated that the bags contained cow dung and the re-
spondent discovered that they contained pears. 
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It is important to observe that the respondent did not demand any explanation 
of the defendant’s possession of the bags or their contents until after his suspicions 
had been aroused. The sequence of events leading up to the respondent’s question 
to the appellant as to where he had got the pears is important. The respondent first 
enquired of the defendants as to what the bags contained, a very different thing 
from demanding an explanation of the defendants’ possession of the bags or their 
contents. Teckchand then told him that the bags contained cow dung and the re-
spondent on feeling the shape and size of the contents of the bag on the back seat 
of the car and on observing pears lying on the floor of the car became suspicious. 
The respondent cautioned Teckchand and then told the defendants that he sus-
pected that the pears were unlawfully obtained. Then it was that the appellant vol-
unteered the information that the pears belonged to him and as a result the respon-
dent asked him from where he had got them. 

We can see nothing in the respondent’s actions in this matter that offends 
against what Sir W. J. SMITH, C.J., has stated in Butts v. Brunker to be the correct 
course to be adopted by the police in matters of this kind. Whether the respon-
dent’s suspicion was reasonable is a question of fact for the magistrate to deter-
mine and as is stated in Braithwaite v. Harris, 1951 L.R.B.G. 24, at p. 29, a deci-
sion of the Full Court, the yard stick to be applied is that he must be satisfied that 
the grounds of suspicion were such as would lead any reasonable person to the 
belief that the goods had been stolen or unlawfully obtained. We are satisfied that 
in the circumstances deposed to in the evidence accepted by the magistrate, he did 
not err when he found that the respondent, at the time of the appellant’s arrest, 
reasonably suspected the pears of having been stolen or unlawfully obtained. 

Counsel for the appellant has further contended that there may exist evidence 
of reasonable suspicion in respect of one defendant while there may not be evi-
dence of reasonable suspicion against a co-defendant even though they may be 
found to be in joint possession of the article concerned. Counsel has argued that 
even if there is evidence of reasonable suspicion in respect of Teckchand (which is 
not admitted) there is no evidence of reasonable suspicion in respect of the appel-
lant. But it has been pointed out by BOVELL, C.J., in Edun v. Anderson (A.J. 
14.9.06) that “the enactment does not require evidence that possession by the per-
son charged is unlawful, the only facts which have to be proved being (1) the fact 
of possession and (2) that the thing possessed is reasonably suspected of having 
been stolen or unlawfully obtained.” In Langdevine v. Dyal Singh, 1945 L.R.B.G. 
88 at p. 90, VERITY, C.J., in delivering the judgment of the Full Court immediately 
after referring to that passage in the judgment of BOVELL, C.J., said— 

“In other words it is in relation to the thing itself that there must attach rea-
sonable suspicion and not the conduct of the person found in possession 
thereof. This distinction cannot be overlooked and may be decisive in certain 
cases. The questions to be answered are simple; was the accused found in 
possession of the thing? Were there reasonable grounds for suspecting that 
the thing had been stolen or unlawfully obtained? It is not necessary for the 
prosecution to establish that the deceased himself stole or unlawfully obtained 
the thing or even that he may be reasonably suspected of having done so. If 
these two questions can be answered in the affirmative then the onus is on the 
accused to explain how he came by the articles . . . . . . .” 
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In Langdevine’s case it was pointed out that the charge was not “being found 
in possession of certain articles which the accused is reasonably suspected of 
having stolen or unlawfully obtained.” 

The prosecution having proved that the appellant was found in possession 
of the pears’ and that at the time of his arrest there were reasonable grounds 
for the respondent suspecting that they were unlawfully obtained, the onus 
shifted to the appellant of giving an account to the satisfaction of the magis-
trate as to how he came by the pears. The appellant declined to give any ac-
count to the magistrate as to his possession and, as the magistrate correctly 
observed, the appellant’s signed statement to the police was in sharp conflict 
with his statement to the respondent that the pears were his and that he had got 
them from his father. The appellant has failed to give an account of his pos-
session of the pears to the satisfaction of the magistrate. 

The appeal therefore fails and must be dismissed with costs $20.00 to the 
respondent. The conviction and sentence are affirmed. 

Appeal dismissed. 
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(In the Full Court, on appeal from the magistrate’s court of the East Dem-
erara Judicial District (Luckhoo & Bollers, JJ.) July 10, 1959) 
Criminal law—Negligent use of fire—Degree of negligence required—

Summary Jurisdiction (Offences) Ordinance, Cap. 14, s. 196. 
The appellant was convicted on a charge of negligent use of fire contrary to s. 

196 of the Summary Jurisdiction (Offences) Ordinance, Cap. 14. The evidence 
established that he set a fire to some bush on his land not more than nine rods east 
of the windward side of a thatched house which was subsequently set alight by 
sparks emanating from the fire. 

Held: fire is a dangerous thing requiring a high degree of care from the person 
making it to see that it causes no damage to his neighbour; and there was such a 
failure on the part of the appellant in his duty as would make him criminally liable. 

Appeal dismissed. 

E. V. Luckhoo for the appellant. 
E. A. Romao, Crown Counsel, for the respondent. 

Judgment of the Court: This is an appeal from the decision of the 
magistrate of the East Demerara Judicial District who convicted the appel-
lant on a charge of negligent use of fire, contrary to s. 196 of the Summary 
Jurisdiction (Offences) Ordinance, Cap. 14. 

The case for the prosecution was to the effect that the appellant at 10—
10.30 a.m. on Sunday 11th January, 1959, set fire to some bush on his land 
some three rods east of the thatched house occupied by Pooran Jettoo and 
his wife Yvonne Jettoo. The bush then began to blaze and the fire crept in 
the direction of Pooran Jettoo’s home. On seeing this Yvonne Jettoo went 
into her house to call her husband and when they came out of the house he 
saw that it was on fire. Yvonne Jettoo stated in her evidence 
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that there was no other fire but that set by the appellant. Police Constable 
No. 5280 Cecil Robertson who gave evidence for the prosecution stated in 
cross-examination: 

“The fire was about six rods and west of the fence. That is the extent of 
the house. The extent of the fire is six by six rods.” 
It is not possible from his evidence nor indeed from any other evidence 

in the case to identify the fence referred to by the witness in cross-
examination and no inference therefore can properly be drawn from his 
evidence as to the situation and extent of the fire. 

The case for the defendant (appellant) was to the effect that he set fire 
to some bush nine rods south of Jettoo’s house and that the fire had made 
no progress when he saw smoke coming from the top of Jettoo’s house. He, 
thereupon, called out to Jettoo and on receiving no reply he ran to Jettoo’s 
house where he saw Jettoo and told him that his house was on fire. Accord-
ing to the appellant, Jettoo declined his offer of help to put out the fire on 
the house and informed him that everything had been taken out of the 
house. Latchmin, a witness called by the defence, stated that she saw the 
appellant and Jettoo throwing out furniture from the burning house and that 
a bush about eight or nine rods away was smoking. 

The appellant made a statement to the police which did not differ mate-
rially from his evidence except that he stated that he assisted in putting out 
the fire and taking various articles from Jettoo’s home. 

The magistrate in his memorandum of reasons for decision stated that 
he accepted the evidence of the prosecution and believed the witness 
Yvonne Jettoo when she said that she saw the appellant set fire to some 
bush twenty rods east of the windward side of her husband’s house. In fact, 
Yvonne Jettoo stated that the fire was set three rods east of her husband’s 
house. The magistrate also stated that he did not believe the appellant when 
he said that his fire had not started. What the appellant did say was that he 
set fire to the bush and that his fire had made no progress when he saw Jet-
too’s house on fire. By that, we understand him to mean that the fire he had 
set had not gone in the direction of Jettoo’s house when he observed that 
house to be on fire. We are of the view that the magistrate was in error in 
concluding that the appellant had denied that the bush was on fire when he 
observed that Jettoo’s house was on fire. 

Further, the magistrate does not appear to have directed his mind to the 
question whether the appellant’s act did, in the circumstances, amount to 
the negligent use of fire. 

We have, therefore, to examine the evidence ourselves to see whether 
from the undisputed facts an inference can reasonably be drawn that the 
appellant by the negligent use of fire caused damage to Jettoo’s house. 

The following undisputed facts emerge from the evidence: 
(1) the appellant set fire at about 10.30 a.m. to some bush on his 

land; 
(2) the fire was set not more than nine rods away from Jettoo’s house; 
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(3) Jettoo’s house had a thatched roof; 
(4) the roof of Jettoo’s house was seen to be on fire very shortly af-

ter the appellant had set fire to the bush on his land; 
(5) damage to Jettoo’s house was caused thereby; 
(6) there was no fire in the vicinity of Jettoo’s house at the material 

time other than that set by the appellant. 
From these facts, it is not an unreasonable inference that the Jettoo’s 

house was set on fire by sparks emanating from the fire set by the appel-
lant. 

Counsel for the appellant submitted that where the allegation of negli-
gence on the part of a defendant forms the gist of a criminal offence, there 
must be proof of negligence amounting to recklessness. In support of this 
submission counsel cited the well known case of Bateman (1925), 19 Cr. 
App. R. 8, a case of manslaughter. As has been stated by Lord ATKIN in 
Andrews v. the Director of Public Prosecutions, [1937] A.C. 576, for pur-
poses of the criminal law there are degrees of negligence and a very high 
degree of negligence must be proved before the felony of manslaughter is 
established. The degree of negligence which must be proved to sustain a 
charge of manslaughter will be higher than that required to sustain a charge 
where negligence is. an ingredient of an offence charged which is not a 
felony. But the degree of negligence required to establish criminal liability 
must be greater than that necessary to establish civil liability, that is, it 
must be more than a simple lack of care. 

It has been stated by Lord PORTER in Riddell v. Reid, [1945] A.C. 1, at 
p. 31, that “a higher degree of negligence has always been demanded in 
order to establish a criminal offence than is sufficient to create civil liabil-
ity.” What then is the degree of negligence required before the charge in 
this matter is established? 

In R. v. Eyre (1868), Finlason’s Report, 57, BLACKBURN, J., said of 
criminal negligence: 

“It is a phrase constantly used in criminal cases, but the amount of neg-
ligence that would make a man so responsible cannot be defined. It is 
not a little failure in duty that would make him criminally responsible; 
a great failure undoubtedly would. The line between the two is hard to 
define and must be left, to a very great extent, in each individual case 
to the common sense of the jury whether or not the defence of failure 
of duty is criminal.” 
We agree with this statement of the law by BLACKBURN, J. In Akerele 

v. R. (1943), 112 L.J.R. 26, on an appeal from a conviction of man-
slaughter, Lord PORTER in delivering the judgment of the Privy Council (at 
p. 30) said— 

“No complaint can be made of what he says in reference to the degree 
which the courts have held essential to constitute a criminal offence of 
negligence. He quotes the observations of Lord HEWART, L.C.J., in R. 
v. Bateman (94 L.J.K.B., at pp. 793, 794; 19 Cr. App. R. at pp. 11, 
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12): “To establish criminal liability the facts must be such that, in the 
opinion of the jury, the negligence of the accused went beyond a mere 
matter of compensation between subjects and showed such disregard 
for life and safety of others as to amount to a crime against the state”, 
and adds from HALSBURY’S LAW of ENGLAND (Hailsham edition), 
volume 9, sub-title Criminal Law: “What amount of negligence is to be 
regarded as gross is a question of degree for the jury, depending on the 
circumstances of each particular case.” Both statements are true and 
perhaps cannot safely be made more definite, but it must be re-
membered that the degree of negligence required is that it should be 
gross, and that neither a jury nor a court can transform negligence of a 
lesser degree into gross negligence merely by giving it that appellation. 
The further words spoken by the Lord Chief Justice (94 L.J.K.B., at p. 
796; 19 Cr. App. R., at p. 16) in the same case are, in their Lordships’ 
opinion, at least as important as those which have been set out: “It is 
desirable that, as far as possible, the explanation of criminal negligence 
to a jury should not be a mere question of epithets. It is, in a sense, a 
question of degree, and it is for the jury to draw the line, but there is a 
difference in kind between the negligence which gives a right to com-
pensation and the negligence which is a crime.” 

Although no reference to R. v. Eyre appears in the judgment of the Board 
in Akerele’s case it appears clear to us that the statement of BLACKBURN, 
J., cited above is in accord with that of the Board in Ackerele’s case 

In considering the degree of negligence required to sustain the charge 
laid in this matter it is necessary to bear in mind the fact that fire is a dan-
gerous thing. When it is made a high degree of care is required from the 
maker to see that it causes no damage to his neighbour. There is no allega-
tion on the part of the defence that the damage caused to the house was by 
reason of an act of God or some sudden and unexpected gust of wind. Fur-
ther, the offence in question is merely a summary conviction offence. Bear-
ing all this in mind and having regard to the facts proved in evidence, it 
appears to us that there was such a failure on the part of the appellant in his 
duty as would make him criminally liable on the charge laid. 

In the result we find that the conviction is right. Both conviction and 
sentence are affirmed with costs $20: to the respondent. 

Appeal dismissed.
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(In the Full Court, on appeal from a magistrate’s court for the Georgetown 
Judicial District (Luckhoo and Bollers, JJ.) July 20, 1959) 
Magistrate’s court — Misconduct during hearing — Whether formal charge nec-

essary — Summary Jurisdiction (Magistrates) Ordinance, Cap. 12, s. 52(1) and (2). 
Appeal — Magistrate’s Court — Misconduct during hearing — Whether appeal 

lies from order of magistrate — Summary Jurisdiction (Magistrates) Ordinance, Cap. 
12, s. 52 (3). 

An order made by a magistrate under the provisions of s. 52 of the Summary Ju-
risdiction (Magistrates) Ordinance, Cap. 12, against a person guilty of grave miscon-
duct during the hearing of any cause or matter is not a decision within the meaning of 
s. 2 of the Summary Jurisdiction (Appeals) Ordinance, Cap. 17, and therefore no ap-
peal lies from such an order. 

Quaere whether a formal charge need be preferred against a person guilty of grave 
misconduct during the hearing of a cause or matter before a magistrate. 

Appeal dismissed. 
Sir Eustace Woolford, Q.C., for the appellant. 
G. A. S. Van Sertima, Crown Counsel, for the respondent. 

Judgment of the Court: The appellant has appealed against a conviction 
by a magistrate of the Georgetown Judicial District on a complaint purporting 
to have been instituted against her under the provisions of s. 52 (1) of the 
Summary Jurisdiction (Magistrates) Ordinance. Cap. 12. 

In the memorandum of reasons for decision of the learned magistrate it is 
stated that while the hearing of a case in the criminal jurisdiction of the court 
was proceeding the appellant began to argue with the court and in the process 
shouted very loudly on several occasions. She was warned of her conduct but 
persisted in her behaviour. It would appear, though it is not so stated by the 
magistrate in his memorandum of reasons for decision, that as a result of the 
appellant’s conduct the magistrate directed that a complaint be instituted 
forthwith against the appellant under the provisions of s. 52 (1) of the Sum-
mary Jurisdiction (Magistrates) Ordinance, Cap. 12, and on this being done he 
fined her the sum of $7.50, in default one month’s imprisonment. 

The record before us shows that the complaint was brought by the respon-
dent, Sergeant of Police No. 4175 Gustavus Europe, the statement of offence 
and the particulars of offence being stated as follows:— 

“STATEMENT OF OFFENCE 
MISCONDUCT BEFORE THE COURT — Contrary to s. 52 (1) of the Sum-
mary Jurisdiction Ordinance, Cap. 12. 

PARTICULARS OF OFFENCE 
Defendant on Tuesday 26th day of August, 1958, at Providence mag-

istrate’s court, East Bank, Demerara, in the Georgetown Judicial District, 
gravely misconducted herself during the hearing of a criminal cause.” 
The notes of the hearing appearing on the record are very brief and apart 

from the usual heading are as follows— 
“Defendant found guilty. 

Fined $7.50 or 1 month’s imprisonment; given 3 weeks to pay.” 
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It is to be observed that a similar note appears on the case jacket and that 
there is no record of any plea or evidence being taken. A conviction order also 
appears on the record. It reads that the appellant was on the 26th August, 1958, 
convicted before the Georgetown Judicial District Magistrate’s Court at Provi-
dence Magistrate’s Court, East Bank, Demerara, in the Georgetown Judicial 
District, for that she gravely misconducted herself during the hearing of a 
criminal cause, contrary to s. 52 (1) of the Summary Jurisdiction (Magistrates) 
Ordinance, Cap. 12. Thereafter is stated the fine imposed by the magistrate and 
the penalty for failure to pay the fine within the period allowed therefor. 

Section 52 of the Summary Jurisdiction (Magistrates) Ordinance, Cap. 12, 
provides as follows:— 

“(1) Everyone who wilfully insults a magistrate, or is guilty of any 
other grave misconduct during the hearing of any cause or matter, whether 
civil or criminal, may, on a verbal order of the magistrate, be removed, by 
force if necessary, from the court, and may further be detained, under a 
warrant for that purpose, in the nearest lock-up or place of detention for 
any time, not later than the rising of the court on the same day, the magis-
trate thinks right. 

(2) The person may further, either alone or in addition to the re-
moval, or removal and detention, as the case may be, be Summarily or-
dered by the magistrate to pay, either forthwith or within a specified time, 
a fine not exceeding twenty-five dollars, and, in default of payment, to be 
imprisoned for any term not exceeding seven days, or to be imprisoned for 
any term not exceeding seven days, unless sooner discharged by the mag-
istrate. 

(3) Any judge of the Supreme Court may, on an application made in 
a summary manner, order the total or partial remission, or the repayment, 
of any fine So inflicted, or the release of the person at once, or at any time 
before the expiration of his sentence, if the judge is satisfied that the appli-
cant was not guilty of the alleged misconduct or that the punishment 
awarded for it was excessive.” 
It has been submitted by counsel for the appellant that the magistrate erred 

when he purported to convict the appellant on the charge laid for the reason 
that no provision is made by s. 52 of the Summary Jurisdiction (Magistrates) 
Ordinance, Cap. 12, for the bringing of a complaint. 

Counsel contended that the conviction and sentence should be set aside on 
these proceedings. Counsel has stated that he is instructed that the facts set out 
in the memorandum of reasons for decision of the magistrate are inaccurate in 
material particulars. It is not necessary for us to deal with this aspect of the 
matter on these proceedings having regard to the decision to which we have 
come. 

Counsel for the respondent conceded that s. 52 does not provide for the 
bringing or the hearing of a complaint. He has submitted, however, that it is 
clear that the magistrate purported to act under the provisions of s. 52 in im-
posing the fine of $7.50 on the appellant and that this is not vitiated by any 
unnecessary, extraneous or unwarranted steps taken in the matter. 
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During the course of the argument the court raised the question as to 
whether the procedure by way of appeal adopted by the appellant in this 
matter was the correct one. 

The right of appeal under the Summary Jurisdiction (Appeals) Ordi-
nance, Cap. 17, is provided for by s. 3 of that Ordinance which is as fol-
lows:— 

“Unless the contrary is in any case expressly provided by Ordi-
nance, anyone dissatisfied with a decision of a magistrate may appeal 
therefrom to the court in the manner and subject to the conditions here-
inafter mentioned.” 
The term “decision” is defined by s. 2 of that Ordinance as follows:— 

“ ‘Decision’ means any final adjudication of a magistrate in a 
cause or matter before him and includes any nonsuit, dismissal, judg-
ment, conviction, order, or other determination of the cause or matter;” 
Although there purported to be a cause or matter before the magistrate 

there was in fact no cause or matter before him. Therefore no right of ap-
peal could accrue either to Vashti Mars or to Sergeant Europe. 

As can be seen from the provisions of subs. (3) of s. 52 a person dealt 
with by the magistrate under subs. (1) or (2) of s. 52 is not without remedy 
where he is not guilty of the alleged misconduct or his punishment is ex-
cessive, but no remedy is given by way of appeal to the Full Court. 

That the record is defective on the face of it is clear. It can be set right 
if the correct procedure is adopted for that purpose. 

As we have indicated the procedure by way of appeal adopted in this 
case is incorrect. 

The appeal is therefore dismissed without further order. 
Appeal dismissed.
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[Federal Supreme Court — Civil Appellate Jurisdiction (Archer, C.J. (ag.), 
Wylie and Lewis, JJ.) July 16, 17, 20, 1959] 
Licence — Employee permitted to occupy employer’s house — Reasonable notice 

required to terminate occupation. 
The appellant C.K. employed the respondent K.N. as the manager of his estate and 

the respondent I.D. as the manager of a shop on the estate, and as part of K.N.’s remu-
neration allowed them to occupy a house on the estate. On the 16th March, 1954, the 
appellant terminated the respondents’ employment and required them to vacate the house 
forthwith. When they received the notice to quit the respondents were in Georgetown, but 
they returned to the house by the first available opportunity. On their return they found 
the appellant in the yard. K.N. refused to leave the house contending that he was a tenant 
and as such entitled to reasonable notice to quit. On C.K.’s instructions the police then 
arrested the respondents who were charged by C.K. with the offence of wilful trespass. 
These charges were subsequently withdrawn. 

On appeal by C.K. from a judgment of BOLLERS, J., awarding damages to the re-
spondents for false imprisonment and trespass to their goods, it was contended for C.K. 
that K.N. was a service occupant and that as such he became a trespasser immediately 
after his contract was terminated. 

Held: The respondent K.N. was a licensee and as such was entitled to a reasonable 
time within which to remove himself and his things from the premises. No such time had 
been allowed and he could not therefore have become a trespasser on his refusal to leave 
the premises forthwith. 

Appeal dismissed. 
P. A. Cummings for the appellant. 
S. L. Van B. Stafford, Q.C., for the respondent. 

ARCHER, Ag. C.J.: This is an appeal from a judgment of the Supreme 
Court in an action for false imprisonment, malicious prosecution and trespass to 
land and goods (1958 L.R. B.G. 45). The male respondent was employed by the 
appellant as the manager of his estate and together with the female respondent, 
whom the appellant employed to manage a shop on the estate, occupied a house 
on the estate. On March 16, 1954, the appellant terminated the respondents’ em-
ployment and called upon them to leave the house forthwith and to remove their 
things therefrom by the following day. The written notice to quit did not give the 
respondents any time in which to remove their belongings and was delivered to 
them at Georgetown on March 16 or 17, 1954. The respondents returned to the 
estate on March 19, 1954, which was the earliest date on which they could have 
done so. The appellant also returned to the estate on the same day and when the 
male respondent reached his home he found the appellant in his yard. Police of-
ficers arrived shortly afterwards and an altercation ensued. 

The male respondent contended that he was a tenant of the appellant and as 
such was entitled to reasonable notice to quit. He refused to leave the house. He 
also refused to allow the appellant who had been occupying a room in the house 
to enter the house but later relented. 

The respondents alleged at the trial that at that point the appellant instructed 
the police to arrest them. The appellant denied this but the judge found that he 
did give those instructions. Whatever the truth of the matter—and whether or not 
the evidence justified the judge’s finding of facts is one of the points in issue on 
this appeal—the narrative continues 
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with the attendance of the parties at the police station where the appellant made a 
charge of wilful trespass against the respondents and signed a complaint. The 
respondents were released on bail and on March 22, 1954, they appeared before 
a magistrate. The case against them was adjourned and on July 27, 1954, when 
they again appeared before the magistrate the appellant withdrew the charges 
against them. It was further alleged that on March 19, 1954, after the respon-
dents had been released on bail and had returned to the house a search warrant 
was executed at the house and books and documents belonging to the appellant 
removed therefrom, after which the male respondent was made to go outside 
with the female respondent and her children and told by a superintendent of po-
lice that he would be locked up if he made himself a nuisance or went back to 
the house. It was further alleged that on March 24, 1954, the appellant threw the 
respondent’s household and personal articles out of the house and continued to 
trespass upon the premises. 

The judge found that the male respondent was not a tenant of the appellant. 
He held, however, that he was a licensee with a right to reasonable notice to quit 
and that no such notice had been given. He decided in favour of the respondents 
on the issue of false imprisonment and awarded damages but he considered that 
they had not proved absence of reasonable and probable cause for the prosecu-
tion on the charge of wilful trespass and resolved that issue in favour of the ap-
pellant. He did not give damages for trespass to the premises on the ground that 
the trespass was technical. He found trespass to goods proved and awarded dam-
ages. Both counsel have accepted the judge’s finding that the male respondent 
was not a tenant. Counsel for the appellant has, however, submitted that the male 
respondent was required, and not merely permitted, to occupy the premises and 
that his occupancy was therefore a service occupancy; that he was not entitled on 
his peremptory dismissal to any time within which to remove his goods; that he 
had no right to re-enter the house on his return from Georgetown except to re-
move his goods; that he was a trespasser from the moment he entered because 
his purpose was not to remove his goods, or, at any rate, from the time he defied 
the appellant and refused him entry into the house, even though he later allowed 
him to enter and remove his things; that any time given by the appellant for the 
removal of the respondents’ goods would have been an indulgence, that such an 
indulgence would have been forfeited by a refusal to give up the premises, and 
that, moreover, the respondents had not asked for any such indulgence. Counsel 
submitted further that the male respondent was guilty of criminal trespass under 
s. 33 of the Summary Jurisdiction (Offences) Ordinance, Cap. 14, the moment 
he was told by the appellant to leave the premises and refused to do so. 

Counsel for the respondents accepted the finding by the trial judge that the 
respondents were licensees. He said that as licensees the respondents were enti-
tled to a reasonable time within which to remove themselves and their goods 
from the premises; that time had not begun to run against them up to the time of 
their arrest because until then the parties had been engaged in argument which 
provoked heated words from the male respondent but not defiance nor an inten-
tion to exclude the appellant indefinitely from the premises. 

Counsel for the appellant confined his argument almost exclusively to the 
status of the male respondent. The occupation of the premises by the female re-
spondent was clearly not a service occupancy and counsel 
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found himself having to argue that the state of mind of the male respondent 
must be imputed to the female respondent. He also omitted, no doubt through 
an oversight, to complain against the finding that the appellant had committed 
a trespass to the premises. The male respondent was the manager of the estate 
before the appellant acquired it and he occupied the manager’s house. He said 
that the arrangement between the appellant and himself was that he was to re-
main in the house and that $20 per month was to be deducted from his salary 
(which he said was agreed to be $80 per month) for rent. The judge did not 
accept his evidence that $20 per month was to be deducted from his salary for 
rent of the house but has found that his salary was $60 per month and that oc-
cupation of the house was part of his remuneration. The appellant said that he 
permitted the male respondent to occupy the house but reserved a room in it 
for himself. The judge did not believe that there had been any such reservation 

Neither of the parties said that the appellant had required the male respon-
dent to live in the house but the judge inferred from all the circum-stances that 
the male respondent had been required to occupy the whole of the premises “in 
the performance of his contract of service as part of his remuneration” and that 
he had been required to do so for the better performance of his duties of ser-
vice. The precise meaning of the passage in his judgment in which he ex-
presses this view is obscure but if he intended to find that the appellant re-
quired the male respondent to occupy the premises, his finding would have 
been without any evidence to support it. In that part of his judgment he was 
contrasting the position of a tenant with that of a licensee and his conclusion 
that the male respondent was a licensee and not a tenant recognises that there 
was something more in the arrangement than the mere accommodation of the 
male respondent. He referred to the duties which the male respondent had to 
perform and said that it was essential for the male respondent to be on the spot. 
There was evidence, however, that the male respondent had an interest in a 
hotel near the manager’s house and however desirable it may have been that he 
should occupy the manager’s house there was no necessity that he should do so 
and I draw the inference of convenience and not that of necessity. 

In Torbett v. Faulkner DENNING, L.J., said ([1952] 2 T.L.R. at p. 560): 
“If a servant is given a personal privilege to stay in a house for the 

greater convenience of his work, and it is treated as part and parcel of his 
remuneration, then he is a licensee, even though the value of the house is 
quantified in money, but if he is given an interest in the land, separate and 
distinct from his contract of service, at a sum properly to be regarded as a 
rent, then he is a tenant, and none the less a tenant because he is also a ser-
vant. The distinction depends on the truth of the relationship and not on 
the label which the parties choose to put upon it.” 
Taking the view, as I do, that the male respondent was not required either 

by the nature of his duties or by the express terms of his contract to reside in 
the manager’s house, I do not find it necessary to consider any of the numerous 
authorities upon which counsel for the appellant relied to Support his argument 
that the male respondent held a service occupancy which gave the appellant 
the right to turn him out of doors at a moment’s notice. The male respondent 
was a licensee and as such was entitled to a reasonable time within which to 
remove himself and his things from the 
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premises. There can be no pretence that he was allowed a reasonable time and he 
could not therefore have become a trespasser on his refusal to leave the premises 
forthwith nor could the female respondent, unless some provision of a local law so 
enacts. 

Counsel for the appellant argued that the appellant, as owner of the premises, 
having lawfully required the male respondent, who had lawfully entered the prem-
ises, to leave, and the male respondent having refused to do so, the male respon-
dent became a wilful trespasser within the meaning of s. 33 (e) of the Summary 
Jurisdiction (Offences) Ordinance, Cap. 14. He said that a criminal trespass under 
the section would have been committed even if the male respondent had been a 
tenant. This argument is quite untenable and the short answer is that the appellant 
could not lawfully require the male respondent to leave forthwith because as a li-
censee he had the right to a reasonable time within which to do so. The same con-
siderations apply in the case of the female respondent. 

It was also submitted that the finding that the appellant authorised the arrest of 
the appellants was against the weight of evidence, but that finding was abundantly 
justified. The judge found that the appellant trespassed on the premises occupied 
by the respondents. No argument has been addressed to us on this aspect of the 
case and as no damages were awarded under this head there is no need to consider 
the matter further. I must not however be taken to have agreed with this finding. 
Counsel for the appellant also urged that the damages awarded were excessive. 
The action of the appellant was high-handed and the respondents must have suf-
fered humiliation. It has not been shown that the trial judge proceeded upon a 
wrong principle and I can find no ground for disturbing his award. The assessment 
of damages in favour of the female respondent includes the sum of $50 as special 
damages for trespass to her goods. The judge has not indicated how he has arrived 
at this figure and it may be that he should have made his award under the head of 
general damages. His award has not, however, been attacked and I do not think 
that the point is of any importance in the circumstances. In my judgment, the ap-
peal fails on all grounds and should be dismissed with costs. 

WYLIE, J.: The ground of appeal that was pressed on behalf of the appellant 
was substantially that set out in paragraph 2 of the grounds of appeal, viz., that in 
the circumstances of this case, at the time of the arrest, the respondents were tres-
passers and the arrest was, therefore, justified in accordance with the statute law of 
British Guiana concerning wilful trespass and arrest for that offence. 

Accepting the findings of fact by the trial judge, as I do, this ground becomes 
purely a question of law, and, as I understand the appellant’s original argument, it 
involved the following propositions: 

1. Apart from tenants and licensees under licences conferring a right to 
occupy on the licensee, there are service occupants who in law are neither ten-
ants nor licensees. 

2. A service occupant is a trespasser immediately his contract of service 
is terminated, and the servant’s only remedy is an action for wrongful dis-
missal, if the contract was improperly terminated by the master. 

3. The contracts of Service in this case were, as found by the trial 
judge, terminated by the appellant for just cause prior to the time of arrest and 
therefore the respondents were trespassers on the appellant’s property at the 
time they were arrested. 
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In support of the first proposition, the appellant referred to a number of 
cases in which the real question in issue was whether a tenancy existed, so that 
the occupier was entitled to the rights that accrued to tenants under certain 
laws such as those relating to local elections or rent restriction. Stress was laid 
on the fact that, in those judgments, when discussing the position of an em-
ployee who was not a tenant, the term service occupant, or some such term, is 
used in contradistinction to that of tenant, but the term licensee is not used at 
all. I find it unnecessary to refer to those cases in detail, because what was un-
der consideration in those cases were rights of tenants under specific laws con-
ferring rights on tenants and not the rights of licensees. It is not surprising, 
therefore, that, in the course of delivering the various judgments, there should 
have been no necessity to refer explicitly to the fact that the relationship, if not 
that of landlord and tenant, was that of licensor and licensee. All that was nec-
essary to arrive at a decision in those cases, was to consider and decide 
whether the relationship of landlord and tenant existed. There was no need to 
go on to consider what the precise legal relationship was. if it was not that of 
landlord and tenant. 

On the other hand, in Ramsbottom v. Snelson, [1948] 1 K.B. at p. 476, 
Lord GODDARD, C.J., commences his judgment with the following sentence: 

“The sole question in this case is whether there was a tenancy in the 
present appellant or whether his holding of the cottage in question was 
what is commonly called a service occupancy, so that there was no real 
tenancy but a licence to occupy.” 
In Torbett v. Faulkner, [1952] 2 T.L.R. at p. 660. DENNING, L.J., says un-

equivocally that a service occupation, as opposed to a service tenancy, is only 
one form of licence, albeit a particular form of licence. 

In my judgment, there can be no doubt that, after rejecting the evidence of 
a tenancy, the trial judge was correct in deciding that the legal relationship in 
this case was that of licensor and licensee. 

This disposes of the principal argument on behalf of the appellant. It was, 
however, further submitted that, if there was a licence, it was properly revoked 
by the licensor and, at the time of the alleged arrest, the respondents had no 
right under the licence to be on the premises and were therefore properly ar-
rested as trespassers. 

This involves a consideration of the rights of a licensee upon termination 
of his licence. It is clear that these rights depend upon the circumstances of 
each case, and may vary with each case. Canadian Pacific Ry. Co. v. R., 
[1931] A.C. 414, and Minister of Health v. Bellotti, [1944] 1 K.B. 298, are 
clear authorities for this proposition and the first is binding on this court. 
Moreover, these two cases illustrate how varied in extent these rights may be 
in so far as concerns a right to remain upon the property after the actual revo-
cation of a licence. Where, however, a licence has conferred on a licensee a 
right to occupy the property to which the licence relates, including a right to 
bring his goods thereon, it is clear that one of the rights to which a licensee is 
entitled after revocation is a right to remain in occupation for a period of time 
that is reasonable in all the cir 
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cumstances for the purpose of removing both himself and these goods. Thus, 
in Bellotti’s case ( [1944] 1 All E.R. at p. 243), Lord GREENE, M.R., has this to 
say: 

“The true view, in my judgment, quite apart from the question of no-
tice of intention to revoke the licence (as to which I shall say a word later), 
is that, where a licence is revoked the licensee has, in spite of the revoca-
tion, whatever in the circumstances is a reasonable time to enable him to 
remove himself and his possessions from the scene of the licence.” 

And again, per GODDARD, L.J., (ibid., at p. 245): 
“If a licensor determines the licence, he is bound to give a reasonable 

time within which the determination is to take effect, so that the licensee 
can collect himself, his property or whatever it may be, from the premises 
in respect of which the licence has been withdrawn. He is bound to give a 
reasonable time and, if he does not and takes proceedings before the rea-
sonable time has elapsed, he loses his action.” 

It is to be noted that, in that case, the licensor took proceedings to obtain orders 
for possession and GODDARD, L.J., was obviously referring to such proceed-
ings in this passage. 

I can see no reason for holding that, in cases of service occupancies, what-
ever the circumstances of the particular case may be, a licensee is deprived of 
this right in respect of what is a reasonable time for the removal of himself 
(including his family) and their goods. It may be that, in some cases, the cir-
cumstances to be taken into account may include circumstances which would 
make it unreasonable to allow the licensee to remain in possession for any con-
siderable time, e.g., if it was essential for the continuance of his master’s busi-
ness or the protection of the master’s property to have another servant in occu-
pation immediately. 

But, whether or not a court would so decide in appropriate circumstances, 
that is not the case here. The master was on the scene and there is no evidence 
that continued occupation of the house by the first respondent for sufficient 
time to remove the property of the respondents was likely materially to preju-
dice the appellant to such an extent as would justify depriving the first respon-
dent of a reasonable opportunity to remove this property. 

The court was referred to various cases which it was submitted were au-
thorities for the proposition that the employee in the case of a service occu-
pancy which was a licence, did not have the right, after termination of his con-
tract of employment, to remain on the premises at all, and certainly not for 
sufficient time to remove his goods. 

These cases were Doe d. Nicholl v. McKaeg, 109 E.R. 618, Hunte v. 
Colson (1833) 3 Moo and S. 790, Lake v. Campbell (1862), 5 L.T. 582, Na-
tional Steam Car Co., Ltd. v. Barham (1919), 122 L.T. 315, N.P., Ecclesiasti-
cal Comrs. v. Hilder (1920), 36 T.L.R. 771, and Hemmings v. Stoke Poges 
Golf Club, [1920] 1 K.B. 720. 
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In Doe d. Nicholl v. McKaeg, 109 E.R. 618, the court considered that the 
employee was a tenant at will, that his tenancy could therefore be determined 
by a mere demand for possession without any other notice and that therefore 
proceedings for ejectment could be brought immediately after such demand. 
The rights of a licensee were not considered at all in that case. Nevertheless, 
Lord TENTERDEN, C.J., was constrained to observe that even a person who had 
held a tenancy at will which had been determined, might not be a trespasser if, 
after such determination, he had entered on the premises for the sole purpose 
of removing his goods, continuing there no longer than was necessary and not 
excluding the landlord. This case cannot be considered an authority on the 
rights of licensees. 

In all the other cases, the employee had a substantial period of time after 
the determination of the licence (or tenancy, as it appears to have been in some 
cases) when he might have removed himself and his goods The shortest period 
appears to be nine days (in Lake v. Campbell (1862), 5 L.T. 582) and in other 
cases there were much longer periods. It is not surprising, therefore, that a 
claim to this right does not appear to have been raised, so far as I can find from 
the reports, and that the judgments do not consider this right. If it had been 
raised, the various periods that elapsed might, in all the circumstances, have 
been considered sufficient, and it is clear that these decisions cannot be taken 
as authorities for the proposition that this right does not exist at all in the case 
of a service occupancy which is a licence. 

In the circumstances of this case, the second respondent and her children 
were to all intents and purposes part of the family of the first respondent, who 
would therefore have the same right in respect of the removal of their goods as 
in respect of his own. 

In the present case, there is in my view no need to consider whether the re-
spondents might have any of the other rights that licensees might have, e.g., as 
in Bellotti’s case, [1944] 1 All E.R. 243, where it was held that the licensee 
should have sufficient time to find alternative accommodation. For the brief 
period that elapsed between the return of the parties from Georgetown to the 
premises and the actual time of arrest was clearly insufficient to enable the 
respondents to remove their goods. 

It is to be observed that the arrest took place within a short time of arrival 
at Adventure on March 19, 1954. Before this court, it was conceded by counsel 
for the appellant that the return journey from Georgetown to Adventure was 
made by the first available ordinary transport after receipt of the notice of dis-
missal. It could not be reasonably suggested (and was not suggested) that the 
respondents should charter an aeroplane or a Ship to return to Adventure more 
quickly, merely in order to shorten the time taken to remove themselves, the 
children and their goods from the house. 

Moreover, it is clear that the arrest took place within an hour or two of ar-
rival at Adventure. The exact time is important because, in view of the various 
incidents in which both appellant and respondents were engaged, it is obvious 
that there could not, in any view, have been a reasonable opportunity for the 
first respondent to remove his belongings from a house in which he had lived 
for some three years or for the second respondent to remove her children and 
her furniture and belongings from that house. 
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In the charge as set out in the complaint in exhibit “C” the appellant al-
leged that the respondents, having lawfully entered the appellant’s house, re-
mained thereon “after having been lawfully required by the owner to depart 
therefrom”. And it was upon this charge the respondents were arrested. It is 
clear from Bellotti’s case, [1944] 1 All E.R. 243, that, at the time of arrest, the 
owner could not lawfully require the respondents to leave the house, because 
he was not entitled to possession from them at that time. He therefore had no 
legal justification for instructing the police to arrest the respondents when he 
did. 

Counsel for the appellant submitted that the first respondent could not 
claim any right a licensee might have to be allowed a reasonable time to re-
move his goods because, as the trial judge found, he claimed the right to re-
main in the house as a tenant who had not been given proper notice. I do not 
see how the making of a claim to this right, which the trial judge found he did 
not possess, could affect the application to the circumstances of his case as 
they existed at the time of the arrest of the principle of law that a licensee must 
be allowed what is in the circumstances a reasonable period to remove his 
goods. 

On the other issues raised in this appeal, I agree with the judgment of the 
Acting Chief Justice and have nothing to add. 

I agree also that the appeal should be dismissed with costs. 
LEWIS, J.: I agree that the appeal should be dismissed, and wish only to 

add a few observations. 
With regard to the question whether the respondent Narayan was a licen-

see or not I think the cases of Ramsbottom v. Snelson, [1948] 1 All E.R. 201, 
and Torbett v. Faulkner, [1952] 2 T.L.R. 659, show clearly that he was a licen-
see. That being so, what was his position? The result of the cases is stated by 
GODDARD, L.J., in Minister of Health v. Bellotti where he says ([1944] 1 All 
E.R. at p. 245): 

“On the other point, it seems to me the position is this: If a licensor 
determines the licence he is bound to give a reasonable time within which 
the determination is to take effect, so that the licensee can collect himself, 
his property or whatever it may be, from the premises in respect of which 
the licence has been withdrawn. He is bound to give a reasonable time, 
and if he does not and takes proceedings before the reasonable time has 
elapsed, he loses his action.” 
Lord GODDARD was in effect re-stating what had been said by WILLES, J., 

in Cornish v. Stubbs ( [1870], L.R. 5 C.P. at p. 339): 
“Under a parole licence the licensee has a right to a reasonable time to 

go off the land after it has been withdrawn before he can be forcibly thrust 
off it; and he could bring an action if he were thrust off before such a rea-
sonable time had elapsed.” 
I see no reason why this rule, which appears to me to be a rule of justice 

and common sense, should not be as applicable to a servant who occupies his 
master’s house by leave and licence of his master, as it is to any other type of 
licensee.  
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What is a reasonable time is a matter for determination according to the 
circumstances of each case: Canadian Pacific Ry. Co. v. R., [1931,] A.C. 414; 
Minister of Health v. Bellotti, [1944] 1 K.B. 298. In the instant case, the re-
spondents had resided in the house with their children for some years, and had 
their furniture and personal belongings in it. The appellant gave them no time 
at all in which to leave the premises or to collect their belongings or to make 
other arrangements for their accommodation, but required them to leave the 
house immediately, and on their protesting that the time was too short and that 
they were entitled to notice he had them arrested and taken to the police sta-
tion. In these circumstances I am clearly of opinion that the respondents were 
not trespassers and their arrest was wrongful. 

Having regard to the view that I have formed, it is not necessary for me to 
consider the question raised on s. 33 (e) of the Summary Jurisdiction (Of-
fences) Ordinance, Cap. 14, and I express no opinion on it. 

Appeal dismissed. 

Solicitors: H. B. Fraser (for the appellant); Sase Narain (for the respondents). 
 



 173
BURNHAM v. ROHOMAN 

(Federal Supreme Court—Civil Appellate Jurisdiction (Archer, C.J. (ag.), 
Wylie and Lewis, JJ.) July 20, 1959). 

Appeal—Decision of Full Court under Rent Restriction Ordinance, Cap. 186, 
— When final — Cap. 186, s. 27(1). 

On an application for special leave to appeal against the decision of the Full 
Court given under the Rent Restriction Ordinance, Cap. 186, and not relating to 
proceedings before the rent assessor as such, 

Held: a judgment of the Full Court given under the Rent Restriction Ordi-
nance, Cap. 186, is final except where it relates to proceedings before the rent as-
sessor as such. 

Application dismissed. 

R. H. McKay for the appellant.  
F. Ramprashad for the respondent. 

ARCHER, Ag. C.J.: On March 9, 1959, an application was made to 
this court for special leave to appeal against the decision of the Full Court 
of the Supreme Court of British Guiana, given on February 20, 1959, in the 
Suit of Abidan Rohoman v. Jessie Burnham. On reading the papers placed 
before it on that occasion, this court directed that the application should be 
made to the Full Court itself, and adjourned the application before it sine 
die. On April 10, 1959, the Full Court dismissed the application made to it 
with costs and the applicant now renews the application made to this court 
on March 9, 1959. 
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The record before the court does not indicate that the Rent Restriction 
Ordinance, Cap. 186, is relevant to the application but counsel on both 
sides agree that both the decision of the Full Court and the order of the 
magistrate which it affirmed are governed by that Ordinance. Section 26 
(4) (b) (1) of that Ordinance provides that where a rent assessor has been 
appointed under s. 7 (1), a summons for the recovery of any premises to 
which the Ordinance applies shall be returnable, and shall be made return-
able before the rent assessor in his capacity as a magistrate and not before 
the magistrate of the judicial district in which the premises are situate. Sec-
tion 27 (1) enacts that “an appeal shall lie to the Full Court of the Supreme 
Court from the decision of a magistrate on any claim or proceedings (not 
being proceedings before the Rent Assessor as such) in respect of any 
premises to which this Ordinance applies, and the judgment or order of the 
Full Court shall be final.” The decision of the Full Court which the appli-
cant seeks to challenge was an adjudication under the Ordinance. 

Section 9 (2) of the Federal Supreme Court (Appeals) Ordinance, 
1958, enacts that, subject as otherwise provided in the section, appeals 
shall lie to this court from certain orders of the Full Court or of a judge of 
the Supreme Court. Section 9 (6) provides that no appeal shall lie under the 
section where it is provided by any Ordinance that the decision of such 
court judge shall be final. The Rent Restriction Ordinance is such an Ordi-
nance and, accordingly, this court has no jurisdiction to entertain this ap-
plication and it must be dismissed with costs. 

WYLIE, J.: I concur. 
LEWIS, J.: I also concur. 

Application dismissed. 
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(Federal Supreme Court—Civil Appellate Jurisdiction (Archer, C.J. (ag.), 
Wylie and Lewis, JJ.) July 21, 1959). 
Negligence—Vicarious liability—Motor car lent for the borrower’s own pleas-

ure—Whether owner liable for borrower’s negligence. 

The respondent lent his car to one R to be used by the latter for his own business 
or pleasure. R took the appellant, his friend, for a drive. When returning for the respon-
dent an accident occurred through R’s negligence, as a result of which the appellant 
was injured. An action by the appellant claiming damages from the respondent having 
been dismissed the appellant appealed. 

Held: there was no evidence that R had ceased to be on his own business or pleas-
ure at the time of the accident and, consequently, no evidence that he was then on the 
respondent’s business; per LEWIS, J., even it was intended that after the return of the 
car it was to be used for the joint purposes of R and the respondent, this did not affect 
the purpose of the return journey which remained solely the fulfilment of R’s obliga-
tion. 

Appeal dismissed. 
L. F. S. Burnham for the appellant.  
H. A. Fraser for the respondent. 

ARCHER, Ag. C.J.: The appellant was injured on the night of September 14, 
1956, when a motor car in which he was a passenger and which was being driven 
on Regent Street, Lacytown, Georgetown, by Maurice Rodrigues, a friend of his, 
collided with a concrete post in the centre of a traffic island at the corner of Wel-
lington and Regent Streets. He was unsuccessful in an action for damages for neg-
ligence which he brought against the respondent, the owner of the motor car, and 
in which he alleged that Rodrigues was, at the time of the accident, the respon-
dent’s agent, and he has now appealed to this court. 

The respondent, as he had done on several previous occasions, lent his motor 
car on September 14, 1956, to Rodrigues who came into Georgetown from the 
country for a visit. Rodrigues and the appellant went for a drive up the East Coast 
Road and then returned to Georgetown where they had dinner at the Cactus Club, 
Tower Hotel, Main Street. They remained at the Cactus Club for about an hour and 
left about 9.30 p.m. They proceeded south along Main Street, south along High 
Street, and then east along Regent Street, and it was while they were driving along 
Regent Street that the accident took place. 

The trial judge found that the collision was caused by the negligent driving of 
Rodrigues. The appellant was unable to say what was the cause of the collision but 
the respondent called no evidence and I think that the judge was justified in finding 
that the doctrine of res ipsa loquitur applied to the circumstances’ of the case. 

The real question for determination is whether or not Rodrigues was the re-
spondent’s agent at the time of the collision. There was evidence that he had often 
driven the respondent’s motor car and carried the appellant as a passenger in it and 
that the respondent knew that he had and had never expressed disapproval. There 
was also an admission by the respondent that he had expected Rodrigues to come 
back to Queen’s College for him. The judge excluded evidence of an admission 
that he was on his way to Queen’s College which Rodrigues is alleged to have 
made to the appellant immediately before the accident. 
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The trial judge took the view that there was no evidence to show that at the 
time of the collision the car was being driven for any purpose other than Rodri-
gues’. He was further of the opinion that even if there had been admissible evi-
dence that at the time of the collision the car was on its way back to Queen’s Col-
lege, no reasonable inference could be drawn therefrom that the car was being 
driven for any purpose of the defendant. He said: 

“In such circumstances the purpose for which the car was being driven on 
the road would be the return of the car to the defendant after its use by Rodri-
gues for Rodrigues’ own purpose (see Hillma v. Walls 5 L.J.C.C.R. 167), re-
ferred to in BINGHAM’S MOTOR CLAIMS CASES (3rd Edn.) at pp. 95—96). Up 
to the time of its return to the defendant at Queen’s College the car would 
have been in use for no purpose of the defendant. The defendant had lent the 
car to Rodrigues to be used for purposes in which the defendant had no inter-
est or concern and applying the test laid down by DENNING, L.J., in Ormrod’s 
case, [1953] 2 All ER. 753, the defendant is not liable for the injuries occa-
sioned by Rodrigues’ negligent driving.” 
Counsel for the appellant submitted that the respondent’s two conversations 

with the appellant in the course of which he said “that Rodrigues never turned up 
for him at Queen’s College as he told him to do”, and “that he had no objection to 
Rodrigues taking anyone at all in the car so long as he returned the car in a good 
condition and came back for him at Queen’s College”, amounted to an admission 
of Rodrigues’ agency; that, apart from that consideration, there was a presumption 
that the car was being driven by the respondent’s agent when it set out from 
Queen’s College as there was no evidence as to the purpose for which Rodrigues 
took the car initially from Queen’s College and it was for the respondent to rebut 
that presumption, which he had failed to do, that Rodrigues continued to be the 
respondent’s agent even though he was for a part of the night on his own business 
or pleasure, and that his conversation with the appellant immediately before the 
accident was admissible in evidence on the ground that it was an admission with 
regard to his agency which was equivalent to an admission by the respondent him-
self. 

Counsel for the respondent submitted that any presumption of agency was re-
butted by the evidence of the appellant himself; that the element which would have 
made the respondent liable was his part or share in the use of the vehicle viewed as 
a whole; that from the time Rodrigues took the car from Queen’s College to the 
time of the accident should be considered as one journey, and that the respondent’s 
interest would not have arisen until the car returned to Queen’s College. Several 
cases have been referred to by both counsel but I derive little assistance from them 
and regard most of them rather as decisions on particular facts, and, in some in-
stances, not easily reconcilable, than as laying down propositions of law. I do not 
therefore propose to discuss them but as great reliance has been placed by both 
counsel on Ormrod v. Crosville Motor Services, Ltd., [1953] 2 All E.R. 753, and 
each counsel has submitted that that case is in his favour, I shall devote a word or 
two to it. I need not recite the facts and I find no fault with the decision in that 
case, but I do not consider that it provides a criterion such as has been suggested in 
argument, namely, that in every case whatever travelling is done by the driver of 
the car must be considered as a single journey. In Ormrod’s case, both SINGLETON, 
L.J., and DENNING, L.J., thought that the trip from Birkenhead (which was Orm-
rod’s starting-point) to Monte Carlo (where he was to join the owner and from 
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which place they were to proceed together to some other place) should be consid-
ered as a whole, including the pre-arranged excursion to Normandy, and in the 
circumstances of that case there is nothing unreasonable in that view though I 
think that the view could equally well have been taken that Ormrod was on his 
own business when the accident occurred and would not have become the owner’s 
agent until he had completed the authorised detour and set out for Monte Carlo. I 
see no principle of law which compelled the conclusion reached in that case that 
the authorised detour was a part of a whole journey and I agree with the Submis-
sion of counsel for the respondent that the crux of the matter in this case lies in the 
determination of the question whether Rodrigues was on his own business at the 
time of the collision or on the respondent’s business or on their joint business. 

I do not find it necessary to determine on whose business Rodrigues was when 
he took the car from Queen’s College, but it is clear to me that he was on his own 
business from the time he drove the appellant from the appellant’s home to the 
time they arrived at the Cactus Club for dinner. He was not during this period the 
respondent’s agent and I do hot accept the contention, even if the assumption be 
made that he was the respondent’s agent when he left Queen’s College, that he 
continued to be when the appellant and he were bent on their own pleasure. There 
is, in my view, no evidence that he had ceased to be on his own business or pleas-
ure at the time of the accident and, consequently, no evidence that he was then the 
respondent’s agent. It follows that his conversation with the appellant at the time 
of the accident is inadmissible and it cannot be established that he was then on his 
way to Queen’s College. The appellant has, in my judgment, failed to prove that he 
was injured on a journey for which the respondent is responsible. My conclusion 
would, however, have been otherwise if the evidence which the judge excluded 
had been admissible. The judge accepted the appellant’s evidence as to what the 
respondent had told him concerning the arrangement for the return of the car to 
Queen’s College. Rodrigues was not only to bring the car back but he was to come 
back for the respondent. Although so contended for by counsel for the respondent, 
this is not a mere matter of dispute as to the particular preposition used by the re-
spondent; “to return the car” and “to come back for the respondent” do not convey 
to my mind the same purpose and I entertain no doubt at all that the meaning to be 
attached to what the respondent said is not that Rodrigues was merely to hand the 
car back at the end of a bailment but that they had a joint purpose in contemplation 
when Rodrigues took the car. The arrangement between them was similar to the 
arrangement between Ormrod and the owner in Ormrod’s case for meeting at 
Monte Carlo and if there had been evidence that Rodrigues at the time of the acci-
dent was on his way to fulfil the engagement upon which he and the respondent 
were to enter when he had completed his own business I would have had no diffi-
culty in fixing the respondent with liability on the ground that Rodrigues was at 
the time on a journey in which the respondent had an interest. I think that the trial 
judge’s conclusion was right, though I am not in entire agreement with his reason-
ing, and that the appeal should therefore be dismissed with costs. 

WYLIE, J.: I agree that the appeal must be dismissed with costs and would 
only add that, if it were necessary to decide, I would find myself unable to express 
any final opinion as to the position if the evidence which in the circumstances the 
trial judge properly excluded, had been admitted, and the plaintiff cross-examined 
in respect of it. My tentative view is that, if the evidence amounted only to what is 
referred to by the trial judge at 
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p. 48 of the record, it may only have established that, at the time of the accident, 
Rodrigues was driving the car back for the purpose of returning it to its owner after 
using it himself. A proper view might then still be that the driver was on his own 
business only, and not also on the owner’s business. The fact that the evidence 
suggested that the owner was going to use the car again after Rodrigues had re-
turned for him would not in my view necessarily establish that the return journey 
was on their joint business. For, if all the circumstances were known, the proper 
view might be that there were two separate journeys. 

LEWIS, J.: The facts of the case are set out in the judgment which has just 
been delivered by the Acting Chief Justice and it is unnecessary for me to repeat 
them. The point for decision is whether, at the time of the collision, the appellant’s 
friend, Rodrigues, was driving the respondent’s car either wholly or partly for pur-
poses in which the respondent had an interest or concern so as to make him (the 
respondent) vicariously liable for his negligence. I am clearly of opinion that he 
was not. 

It was urged on behalf of the appellant that on the authority of Barnard v. 
Sully (1931), 47 T.L.R. 557 D.C., in the absence of any other evidence as to the 
purpose for which Rodrigues took the car from Queen’s College, he must be pre-
sumed to have been driving it as the respondent’s agent, and that as in this case the 
respondent had not called or given evidence in rebuttal of that presumption the 
agency must be deemed to have continued up to the moment of the collision. In 
my view, Barnard’s case only applies where the court finds that a vehicle was 
negligently driven and that the defendant was its owner, and is left without further 
information. That is not the position in this case, for it was clearly proved, and 
admitted in argument, that the drive from the appellant’s home along the East 
Coast and to the Cactus Club was undertaken solely for the pleasure of Rodrigues 
and the appellant and in no way on the business of the respondent. 

But, it is said, there is evidence that the respondent had told Rodrigues to 
“turn up”, or to “come back”, for him at Queen’s College, and it may be inferred 
from this that Rodrigues was carrying out the instructions of the respondent to 
bring the car back for the respondent’s use, so that at any rate the respondent 
would have an interest in the return journey. It was submitted that in such circum-
stances the respondent would be liable for Rodrigues’ negligence. In support of 
this proposition counsel for the appellant relied on the case of Ormrod v. Crosville 
Motor Services, Ltd., [1953] 2 All E.R. 753, 

This submission could admittedly not be maintained without the assistance of 
evidence, excluded by the trial judge, that Rodrigues had told the appellant, after 
leaving the Cactus Club, that he was on his way back to Queen’s College for the 
respondent. In my opinion, in the absence of other evidence that Rodrigues was the 
respondent’s agent, this evidence was rightly excluded. 

The learned trial judge held that the suggested inference could not reasonably 
be drawn from the admitted statements of the respondent, and I see no reason to 
differ from him. Even if this inference could properly be drawn, however, and the 
excluded evidence were admissible, the appellant’s action, in my opinion, must 
still have been unsuccessful. Rodrigues was under an obligation to return the car 
which he had borrowed and in this case this obligation was to be fulfilled by re-
turning it at Queen’s College. The fact that it may have been intended that after the 
return of the car 
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it was to be used for the joint purposes of Rodrigues and the respondent does not, 
in my view, affect the purpose of the return journey, which remains solely the ful-
filment of Rodrigues’ obligation. 

I regard the facts of this case as being materially different from those of Orm-
rod’s case, where the main purpose for which the driver set out on his journey was 
to comply with the owner’s request that he should drive the car, containing the 
owner’s suitcase, from Birkenhead to Monte Carlo. I do not read Ormrod’s case as 
laying down a rule that, wherever it is intended that on the completion of one jour-
ney a vehicle is to be used for the joint purposes of the owner and the driver, the 
owner must be deemed to have such an interest in the first journey as to make him 
liable for the driver’s negligence. The instant case appears rather to fall within the 
exception mentioned by Lord DENNING, where he says ([1953] 2 All E.R. at p. 
755): 

“The owner only escapes liability when he lends it or hires it to a third 
person to be used for purposes in which the owner has no interest or concern: 
see Hewitt v. Bonvin, [1940] 1 K.B. 188.” 

I agree that the appeal should be dismissed with costs. 

Appeal dismissed. 

Solicitors: Carlos Gomes (for the appellant); H. B. Fraser (for the respondent). 
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BRITISH GUIANA v. JEFFREY 

(Federal Supreme Court—Civil Appellate Jurisdiction (Archer, C.J. (ag.), 
Wylie & Lewis, JJ.) July 21, 22, 1959). 

Evidence—Agreement for evidence to be taken by affidavit—Affidavits deficient —
Whether agreement precludes judge from hearing oral evidence—O.34, rr. 1 and 2. 

The agreement of parties to an action that evidence shall be taken by affidavit does not 
preclude the court from ordering oral evidence to be taken where the affidavit evidence is 
unsatisfactory. 

Appeal allowed; new trial ordered. 

C. L. Luckhoo, Q.C., for the appellant.  

J.O.F. Haynes, for the respondent. 

ARCHER, Ag. C.J.: In 1937 the respondent founded a church at Bartica, Brit-
ish Guiana, under the name of the Bartica Holiness Tabernacle, of which he be-
came the first minister. During the year 1941 the name of the church was changed 
to the Christian Catholic Holiness Tabernacle and from December 29, 1941, the 
respondent began to receive financial assistance from the Christian Catholic 
Church, Zion, Illinois, in the United States of America (hereinafter referred to as 
the American Church), a church incorporated under the laws of the State of Illi-
nois. In 1945 there was further alteration in the name of the respondent’s church 
and it became the Christian Catholic Church. On December 15, 1950, the respon-
dent as Superintendent of the Christian Catholic Church and his successors in that 
office were 
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created a body corporate with perpetual succession by the Christian Catholic 
Church (Incorporation) Ordinance, Cap. 226. On August 27, 1958, Carl Q. Lee, 
Attorney of the American Church and of Michael J. Mintern, General Overseer of 
that church, notified the respondent by letter that he would cease to be Superinten-
dent and Overseer of the Christian Catholic Church in British Guiana (hereinafter 
sometimes referred to as the local church) from the date of his receipt of that letter 
and called upon him to deliver up all transports, leases’ and documents of title to 
all immovable property, and all moneys and funds and movable and immovable 
property belonging to, and owned by, the local church, to Samuel Harrichand of 
Anna Catherina, West Coast, Demerara, whom, by a letter of even date, Carl Q. 
Lee, acting in the aforesaid capacity, purported to appoint as Superintendent of the 
local church, the appointment to take effect from the date of the removal of the 
respondent from office. The respondent ignored this supposed letter of dismissal. 
On August 27, 1958, the date of these two letters, the writ in the action out of 
which this appeal arises was issued. The writ is in the name of the Christian Catho-
lic Church in British Guiana as plaintiff and was taken out by Samuel Harrichand, 
who is described in the writ as Superintendent of the Christian Catholic Church in 
British Guiana. The claim is for a declaration that the respondent had ceased to be 
the Superintendent of the local church and that Samuel Harrichand had become the 
Superintendent in his place, an order for the restitution and return of certain docu-
ments and goods, and other relief. 

Several points were argued in the court below but the main point agitated and 
on which the trial judge based his decision was whether or not the local church 
was a branch of the American Church and subject to the bye-laws of that church. 
The judge held that it had not been proved that the respondent’s appointment as 
Superintendent of the local church was governed by those bye-laws and dismissed 
the action. The appellant now asks that the judgment in the court below be set 
aside and judgment entered for the appellant. Alternatively, the appellant seeks an 
order for a new trial or leave to discontinue the action. 

There was a lamentable paucity of evidence before the judge. The parties 
elected to have the action tried on the affidavit evidence of Carl Q. Lee and the 
respondent and to forgo cross-examination. There were points of variance between 
these two affidavits which were themselves palpably deficient. The judge consid-
ered the evidence placed before him to be quite inadequate but he felt himself 
obliged to adjudicate upon it. 

In this court counsel were asked to confine themselves in the first instance to 
the question of a new trial. Counsel for the appellant conceded that the trial had 
been unsatisfactory and submitted that both parties had been equally at fault. 
Counsel for the respondent resisted an order for a new trial and said that as the 
plaintiff had chosen to rely on the evidence which the judge had before him the 
respondent should be allowed to hold his judgment. 

If Samuel Harrichand has not been validly appointed to be the Superintendent 
of the local church he had no authority to issue the writ in the name of the local 
church and the title of the action therefore begs the very question to be decided. 
The dispute is essentially one between Samuel Harrichand and the American 
Church on the one hand, and the respondent 
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on the other, but the American Church is not a party to the proceedings. The re-
spondent did not enter a conditional appearance or make an application to have the 
writ set aside and no preliminary point of law was argued before the judge. The 
affidavits were treated as the pleadings and evidence and counsel addressed the 
judge on them. 

Order 34, r. 1, of the Rules of the Supreme Court provides that the evidence of 
witnesses shall ordinarily be given orally in open court. Parties may agree that 
evidence shall be taken by affidavit but such agreement does not tie the hands of 
the judge in the way that counsel in the court below persuaded the judge that it did. 
The court has always had jurisdiction after reading the affidavits on both sides, and 
considering them unsatisfactory, to order the witnesses’ to be examined viva voce 
at the trial, and to refuse to have the affidavits then read. This was the course adop-
ted in Lovell v. Wallis (1883), 53 L.J. Ch. 494, in circumstances which were re-
markably similar to the circumstances in the present case. The trial judge should 
have followed the same course. 

Section 10 (1) (a) of the Federal Supreme Court (Appeals) Ordinance, No, 19 
of 1958, provides that on the hearing of an appeal from an order of the Supreme 
Court of British Guiana in any civil cause or matter the Federal Supreme Court 
shall have power to confirm, vary, amend, or set aside the order or make any such 
order as the court from whose order the appeal is brought might have made, or to 
make any order which ought to have been made, and to make such further or other 
order as the case may require. Section 10 (2) provides, inter alia, that the Federal 
Supreme Court may make any such order on such terms as it thinks just to ensure 
the determination on the merit of the real question in controversy between the par-
ties. Section 12 (1) provides that the court shall have power to set aside the order 
appealed against and order that a new trial be held if it appears to the court that a 
new trial should be held. The court also has power to order any witness who would 
have been a compellable witness at the trial to attend and be examined before the 
court or before a person appointed by the court. 

To allow the respondent to succeed on the ground that the appellant has failed 
to discharge the onus of proof would, in the circumstances of this case, be to pre-
vent and not to ensure the determination on the merits of the real question in dis-
pute. In City Tote, Ltd. v. Chin, (unreported, No. 5 of 1954) decided by the West 
Indian Court of Appeal, to which counsel for the appellant has referred us, a simi-
lar situation appears to have arisen. There is no report of the case but counsel has 
informed us that in that case the parties had agreed the facts and there was nothing 
controversial in the affidavits. Neither party had asked for a retrial but the West 
Indian Court of Appeal nevertheless set aside the judgment and ordered a new 
trial. 

I think that the appropriate order that should be made in this case is an order 
setting aside the judgment and for a new trial both parties are to blame for the un-
satisfactory result and the costs of this appeal and of the first trial should abide the 
result of the new trial. I do not think that it is necessary to give any directions con-
cerning the new trial. The judge will have ample power to deal with the matter at 
the rehearing. 
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It should, however, be understood that the parties are to be at liberty to file such 
pleadings as they may be advised. There should also be an injunction in the terms 
of the interim injunction granted on August 27, 1958, until the determination of the 
new trial in the court below. 

WYLIE, J.: I agree that there should be an order for a new trial. I agree with 
the other members of this court that the judge below, while appreciating that the 
issues could not be properly tried without oral evidence, does not appear to have 
appreciated the powers the court possessed in this respect, but appears to have ac-
cepted the submission of counsel that the court had no power to order oral evi-
dence because of the provisions of O. 34, r. 2, of the Rules of the Supreme Court. 
In fact, the court was engaged in the trial of an action and this rule was not appli-
cable. On the record, it seems possible that the provisions of O. 34, r. 1, of the 
R.S.C. were not complied with. However that may be. as the trial judge himself 
points out, in the result the trial has been most unsatisfactory in so far as the eluci-
dation of the real issues in this case are concerned, and the only course open to 
remedy this state of affairs is to order a new trial. 

I do not agree that the circumstances as disclosed before this court warrant the 
issue of an interim injunction. No injunction has been in force since the judgment 
of the court below given over seven months ago and there was no evidence before 
this court as to the present position in regard to the various items of property re-
ferred to in the previous interim injunction. If a new trial is ordered, it will be open 
to the plaintiff to apply to the court below in the usual manner and his application 
will presumably be supported by evidence on affidavit as to the present position of 
the property. 

Costs of the appeal and of the first trial should abide the result of the new trial. 

LEWIS, J.: I agree that this case should be sent back for a new trial. 

The affidavits on which the case was tried contained conflicting statements on 
vital issues and were silent on matters which required elucidation. In these circum-
stances the judge on more than one occasion suggested that oral evidence be taken 
but this was opposed by both counsel. The court was thus deprived of evidence 
which was essential to a proper trial of the issues. Had the judge’s attention been 
drawn to Lovell v. Wallis (1883), 53 L.J.Ch. 494, it seems probable that he would 
not have considered himself bound by the agreement of counsel and would have 
exercised his discretion to order that oral evidence be given. The trial was most 
unsatisfactory and a new trial must be ordered. 

On the question of an injunction, it is now over seven months since the injunc-
tion of August 27, 1958, was discharged and in my view no good reason has been 
adduced for ordering a fresh injunction. 

 I agree that the costs of the first trial and of this appeal should abide the result of 
the new trial. 

Appeal allowed. New trial ordered. 

Solicitors:  Carlos Gomes (for the appellant); O. M. Valz (for the respondent). 
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[Federal Supreme Court — Civil Appellate Jurisdiction (Archer, C.J. (ag.), 
Wylie & Lewis, JJ.) July 22, 1959). 
Appeal — Death of appellant — Right of personal representative to extension 

of time for purpose of prosecuting appeal. 

Two days after the appellant’s death counsel for the appellant, as amicus cu-
riae, informed the court of the death and asked that the appeal be taken off the list 
to enable the personal representative of the appellant to be substituted as a party. 

Held: (1) where the rules are silent the jurisdiction of the court shall be exer-
cised as nearly as may be in conformity with the law and practice for the time be-
ing in force in England in relation to civil matters in the Court of Appeal; 

 (ii) in England the personal representative of a deceased appellant is en-
titled to prosecute the appeal and if, though not on the record, he applies for leave 
to appeal as soon as he knows of the judgment or order he will be allowed the nec-
essary extension of time for appealing. 

Application granted. 
J. Carter, amicus curiae. 
Sir Eustace Woolford, Q.C., for the respondent. 

ARCHER, Ag. C.J.: On July 16, 1959, an application was made by 
counsel on behalf of the appellant in this appeal, for a postponement of the 
hearing of the appeal to the next sitting of the court in British Guiana, and 
the court intimated that the application should be renewed later in this sit-
ting. On July 22, T1959, counsel, as amicus curiae, informed the court that 
the appellant had died on July 20, 1959, and asked that the appeal be taken 
off the list in order to enable the personal representative of the appellant to 
be substituted as a party. There is, understandably, as yet no active repre-
sentative of the appellant’s estate but counsel for the respondent has op-
posed the application. 

Rule 12 of O. 1 of the Federal Supreme Court (Appeals from British 
Guiana) Rules, 1959, provides that in matters of practice and procedure 
where no special provision is contained in any Act of the Legislature of the 
West Indies or rules of court made under the British Guiana (Appeals) Or-
der in Council, 1957, the jurisdiction of the court conferred upon it by vir-
tue of that Order and of the Federal Supreme Court (Appeals) Ordinance, 
1958, shall be exercised as nearly as may be in conformity with the law and 
practice for the time being in force in England in relation to civil matters in 
the Court of Appeal. There is no such special provision contained in any 
such legislation or subsidiary legislation. In the ANNUAL PRACTICE, 1959, 
at p. 1658, in the rubic to O. 58, r. 3, under the heading “Particular In-
stances”, the following statement appears: 

“On the death of an appellant, his personal representative (on ob-
taining an order to carry on the proceedings under O. 17, r. 4) may 
prosecute the appeal,” 
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and Ranson v. Patton (1881), 17 Ch. D. 767, C.A., which is referred to 
supports that statement. Further on, in the same rubric it is said: 

 “If a person, not on the record, applies for leave to appeal as soon as 
he knows of the judgment or order, he will be allowed the necessary 
extension of time for appealing.” 

Not only, therefore, is the opportunity given to the personal repre-
sentative to make an application to be substituted as a party to the appeal, 
but extension of time within which to appeal is granted to him where the 
time for appealing has expired before he learns of the judgment or order. 
There is therefore even stronger reason in this case to allow time for the 
appellant’s estate to be represented. 

Judgment was obtained against the appellant on October 24, 1958. 
There was no stay of execution and the respondent was therefore entitled to 
enforce the judgment which she had obtained. This she must have at-
tempted to do for her counsel informed us that opposition to sale on execu-
tion has been entered. He has, however, asked for an order for protection of 
the respondent’s interest if the court grants the application for further post-
ponement of the appeal. In the present state of the appeal there is no person 
against whom such an order is enforceable and no order of this court could 
dispose of the opposition which stands in the way of the respondent obtain-
ing the fruits of her judgment. 

The application is granted and the case will be taken off the list for this 
sitting of the court. If the respondent is vigilant she will see to it that there 
is no undue delay in bringing the appeal before the court again. 
LEWIS, J.: I concur.  
WYLIE, J.: I concur. 

Application granted: 

Solicitor:   H. B. Fraser (for the respondent). 
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FRIENDSHIP VILLAGE COUNCIL 

(Federal Supreme Court — Civil Appellate Jurisdiction (Archer, C.J. (ag.), 
Wylie and Lewis, JJ.) July 22, 1959). 
Contract—Local Authority empowered by statute to levy tolls according to tariff—

Whether local authority competent to accept commuted payment in substitution for 
tolls—Local Government Ordinance, Cap. 150, s. 94. 

Section 94 of the Local Government Ordinance, Cap. 150, provides as follows:— 
“The local authority of any village or country district may charge tolls, according 

to a tariff to be posted up at the village office or some other conspicuous place within 
the district, for bateaux, punts, or other craft, passing through any of the trenches, aq-
ueducts, or kokers, under the control of the authority, and for animals using the roads 
and dams within the boundaries of the district, but no toll shall be charged until the 
tariff has been approved by the Board.” In 1943 the respondent local authority entered 
into a contract with appellants to allow the appellants’ punts free and unrestricted use 
of the respondents’ waterway upon payment by the appellants of an annual sum. In an 
action by the appellants PHILLIPS, J., ordered specific performance of the contract but 
also held that the respondents could nevertheless exact tolls from the appellants under 
s. 94 supra. 

Held: the respondents were competent to, and did by their contract, commute their 
tolls for an annual payment and could not now levy tolls on the appellants’ punts. 

Appeal allowed. 
S. L. Van B. Stafford, Q.C., for the appellants.  
L. F. S. Burnham for the respondents. 

LEWIS, J.: The appellants claimed against the respondents, a local au-
thority, a declaration that a parol agreement for a right of way over and along a 
canal and dams on the Kryenhoff Empolder, made with the appellants in con-
sideration of their undertaking certain works and paying an annual sum, was 
valid and binding on the local authority; a further declaration that they are enti-
tled to a grant of and/or to enjoy the said right of way so long as their estate 
known as Plantation Lusignan continues in cultivation or, alternatively, for a 
period of 99 years from January 1, 1944, an order for the specific performance 
of the agreement; a further declaration that the local authority are not entitled 
to determine the right of way nor to prevent them from using the canals or 
dams, nor to levy a toll on their punts passing along the canal; and an injunc-
tion to restrain the local authority, their servants and agents, from interfering 
with the enjoyment of their franchise. The agreement was alleged to have re-
sulted from correspondence in the year 1943 between the company, the local 
authority, the local government department and the District Commissioner, a 
government official. The trial judge held that the respondents had made a pri-
vate contract with the appellants to allow the appellants’ punts free and unre-
stricted use of the waterway upon the payment by the appellants of the annual 
sum of $500, ordered specific performance of that contract, and granted an 
injunction restraining the respondents from preventing the appellants from 
having the free and unrestricted use of the waterway; but he also held that the 
respondents could nevertheless exact tolls from the appellants under s. 94 of 
the Local Government Ordinance, Cap. 154. 

The appellants complain against the following portions of the judgment in 
which the judge held that tolls may be demanded from the appellants, namely: 
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“The plaintiff company, having therefore been granted a pass, were 
put in the same position with respect to their punts as the cane farmers’ 
punts, and if it is conceded that tolls could be exacted from the cane farm-
ers on the passing of their punts pursuant to the provisions of s. 90 (now s. 
94 of Cap. 150), then I can see no legitimate reason why notwithstanding 
this private contract, the same cannot be exacted, should it be deemed ad-
visable, from the plaintiffs subject however to the approval of the Local 
Government Board. 

For my own part I do not see in the instant agreement that the defen-
dant Council have deprived themselves of the power to charge the plain-
tiffs’ company such tolls as might enable them to cope with any emer-
gency under the powers contained in s. 90 (now s. 94 of Cap. 150).” 
Section 94 of the Local Government Ordinance. Cap. 150, is as follows: 

“The local authority of any district may charge tolls, according to a 
tariff to be posted up at the village office or some other conspicuous place 
within the district, for bateaux, punts, or other craft, passing through any 
of the trenches, aqueducts, or kokers within the boundaries of the district, 
but no toll shall be charged until the tariff has been approved by the 
Board.” 
The question for decision is whether the respondents are entitled to have 

the annual payment under the contract and also to levy a toll on the appellants’ 
punts. It is fair to the respondents to say that they have never put forward such 
a claim; and at the hearing of this appeal their counsel presented no argument 
in support of it and informed the court that his clients would abide by the 
court’s ruling. 

The trial judge, in reaching his conclusion that the respondents were enti-
tled to levy a toll in addition to the annual payment, took the view that the con-
tract merely placed the appellants in the same position as villagers, and that 
since the toll could be levied on villagers, who, he said, had a right to pass 
along the canal, it could also be exacted from the appellants. He said: 

“The villagers’ punts already had this right to pass, which right the 
plaintiffs were now seeking also to acquire. So that in the year 1944 after 
the agreement was made not only the villagers’ punts would use the 
Kryenhoff Empolder in this way but also the plaintiffs.” 

In taking this view the judge appears not to have given sufficient consideration 
to the true meaning and purpose of a toll and to the real effect of s. 94. What-
ever rights the villagers may have had in respect of the canal before a toll was 
imposed were restricted and curtailed upon its imposition, and thereafter they 
could not enjoy the free and unrestricted use of the canal without payment of 
the toll. The consideration for the toll is the accommodation provided and the 
service rendered, namely, the facility of passage along the waterway. This is 
the same facility for which the appellants bargained and agreed to make their 
annual payment. 
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It appears that in 1943 when the respondent Council was considering 
whether the appellants’ proposal should be accepted, the question of tolls then 
being charged upon farmers’ punts was discussed. The Council decided that 
having regard to the number of punts that would pass along the waterway the 
sum of $240 offered by the company by way of financial consideration was 
insufficient “compensation”. In the words of the District Commissioner’s letter 
of November 11, 1943, conveying the Council’s decision, they “assessed the 
value of the facilities of the right of way at $500 per annum”; and this sum the 
appellants agreed to pay. This was, in effect, a decision to accept a commuted 
payment of $500 per annum in lieu of levying tolls upon individual punts and 
the only question is whether they were entitled so to do. 

In Hungerford Market Co. v. City Steamboat Co., Ltd. (1860), 3 E. & E. 
365, it was held that a company empowered by statute to take tolls in return for 
a public service is not bound, independently of express enactment, to exact the 
same tolls from all persons alike, but is at liberty to remit the tolls, or any por-
tion of them, to particular persons, at its pleasure and discretion. COCKBURN, 
C.J., in delivering the judgment of the court, said (30 L.J.Q.B. at p. 380): 

“We have therefore to consider whether a company entitled to take 
tolls in return for public service is bound, independently of express provi-
sion, to exact the same tolls from all persons alike, or is at liberty, if so 
minded, to remit the tolls, or any portion of them, to particular individuals 
at its pleasure and discretion. No authority has been adduced for the for-
mer of these propositions. In Lees v. The Manchester & Ashton Canal Co. 
(1809), 11 East 645, the observations of Lord ELLENBOROUGH go no fur-
ther than to show that, on grounds of public policy, it may be desirable 
that such an obligation should attach to the power of a public company to 
take toll. Yet authority would certainly seem to be required to establish a 
proposition directly at variance with the well-known axiom that everyone 
is at liberty to renounce a right established in his favour. The power to take 
the tolls is conferred on the company in consideration of service to be ren-
dered, and accommodation to be afforded, to the public. If the service be 
rendered and the accommodation afforded, the obligation of the company 
is fulfilled.” 
Consideration of s. 94, which requires a tariff of tolls for bateaux, punts or 

other craft to be approved by the Board, confirms the view that the local au-
thority is entitled to take various and differing circumstances into con-
sideration in formulating their tariff, and is not bound to fix a uniform toll in 
respect of all craft, or even of every type of craft. 

Nor is the authority bound by the Ordinance, as was the case in York Cor-
poration v. Henry Leetham and Sons, Ltd., [1924] 1 Ch. 557, to take only 
“such reasonable tolls or rates as shall be so laid as aforesaid and no other”. 
Section 89 of the Ordinance, which places the waterways under their manage-
ment and administration, imposes no limitations upon the arrangements they 
may make for the purposes of such management with persons desiring the use 
of the waterways. 
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In my opinion, the respondents were competent to, and did by their con-
tract, commute their tolls for an annual payment. By that contract they are 
bound, and they cannot now levy tolls upon the appellants” punts. 

I do not consider it necessary to discuss the submission made by counsel 
for the appellants that the Kryenhoff Empolder having been acquired under a 
Crown grant is the private property of the Village Authority and that they are 
entitled to administer it without the aid of ss. 89 and 94 of the Local Govern-
ment Ordinance, and accordingly I express no opinion on this question. 

I would allow the appeal. The judgment of the court below should be var-
ied as prayed and set out in paragraph 4 of the notice of appeal by inserting in 
the formal order of the court between the words “user” and “so” the words: 
“and from demanding from the plaintiffs tolls on the plaintiffs’ punts passing 
along the said canal”. 

By consent there will be no order as to costs.  
ARCHER, Ag. C.J.: I concur.  
WYLIE, J: I also concur. 

Appeal allowed. 

Solicitors: J. Edward de Freitas (for the appellant); H. B. Fraser (for the re-
spondents). 
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(Federal Supreme Court — Civil Appellate Jurisdiction (Archer, C.J. (ag.), 
Wylie & Lewis, JJ), July 23, 1949). 

Divorce — Cruelty and desertion — What amounts to — Whether medical 
evidence necessary to establish cruelty. 

In an undefended divorce petition by the appellant wife, who resided in 
France, STOBY, J., made an order dispensing with oral evidence from her and al-
lowing her affidavit, which was in verification of the petition, to be read as evi-
dence at the trial. The petition set forth acts of cruelty including assault, which 
were alleged to have caused bruising, and the making of sexual demands which the 
husband knew were regarded by the petitioner as excessive. 

BOLLERS, J., however dismissed the petition holding that there was no con-
vincing evidence that the husband’s conduct was of such a character as to have 
caused danger to the life of the petitioner, to her limb or health bodily or mental, or 
as to give rise to a reasonable apprehension of such danger, and in particular that 
the absence of medical evidence corroborating the petitioner’s evidence con-
cerning injury to her health was fatal to proof of cruelty. The petitioner appealed. 

Held: (i) medical evidence, though desirable was not essential if the appel-
lant’s evidence was believed; 
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(ii) the alleged incidents of cruelty should not be treated seriatim; 
(iii) conduct which falls short of cruelty may nevertheless constitute 

desertion, and in this regard the appellant did not have to prove a deliberate in-
tention on the part of the respondent to turn her out of doors, it being sufficient in 
law if the offending spouse would know as a reasonable person that his behaviour 
would probably result in the departure of the other spouse from the matrimonial 
home; 

(iv) it is, however, essential for the court to have before it a general pic-
ture of the married life of the parties; 

(v) the order made by STOBY, J., permitting the minimum proof of the 
facts averred in the petition allowed for no expansion of those allegations and of 
evidence of surrounding circumstances which would have afforded the court a 
complete and clear picture of the married life of the parties. 

Appeal allowed; new trial ordered. 
J. A. King for the appellant. 

ARCHER, Ag. C.J.: This is an appeal from a judgment of the Supreme 
Court dismissing an undefended petition for divorce. The parties were mar-
ried on February 3, 1950, and there is one child of the marriage. The peti-
tion which is dated August 26, 1958, alleges cruelty and desertion. Para-
graphs 7, 8, 9, 10, 11 and 12 read as follows: 

“7. That the respondent has frequently used violent and obscene 
language to the petitioner. The respondent failed to give the petitioner 
an adequate housekeeping allowance, and when she bought certain 
items of food for the said child of the marriage would accuse her of ex-
travagance and quarrel with her. 

8. In or about the month of October, 1953, the respondent during 
a quarrel shouted at and used abusive language to the petitioner then 
struck her on both sides of the face with his open hand, seized her by 
the shoulders and shook her against a wardrobe thereby bruising her 
shoulders and finally locked her in the bedroom for about three-
quarters of an hour despite her demand to be let out. 

9. The respondent made persistent sexual demands of the peti-
tioner which he knew the petitioner regarded as excessive. On several 
occasions when the petitioner refused the respondent intercourse he 
forced her to have intercourse with him, seizing her by the throat and 
squeezing, leaving bruises which caused the petitioner to have to wear 
a scarf at work. 

10. In April, 1954, the petitioner awoke one night to find the re-
spondent lying on top of her with hands round her throat demanding in-
tercourse. The petitioner resisted and screamed loudly, awakening the 
child which also commenced to cry and scream. Despite this the re-
spondent forced the petitioner to have intercourse with him. 
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11. That by reason of the respondent’s conduct as aforesaid the pe-
titioner’s health was affected, she suffered from chronic headaches, 
and in 1953 she consulted a physician and was referred to the Maida 
Vale Hospital for Nervous Diseases, but she had to stop attending at 
the said Hospital on the respondent’s insistence. 

12. After the incidents described in paragraphs 9 and 10 the peti-
tioner became terrified of the respondent, life with him became impos-
sible, and in September, 1954, she left him and went to live on her 
own. Since that date the respondent has failed and neglected to main-
tain the petitioner and the said child.” 
The respondent who was served with a copy of the petition on October 

23, 1958, has neither entered an appearance nor filed an answer. On No-
vember 12, 1958, the solicitor for the petitioner took out a summons asking 
for one of the following orders, namely: 

(a) that the statements contained in the petitioner’s affidavit filed 
in support of the petition be accepted as sufficient evidence; 

(b) that a further affidavit be filed in support of the petition; 
(c) that the petitioner be examined in the United Kingdom on oath 

before a Commissioner or any such person as the court may deem fit. 
In the affidavit in support of the summons the petitioner’s solicitor set out 
that the petitioner resides in the Republic of France and that it would be 
very inconvenient and expensive for her to visit British Guiana in order to 
give evidence at the hearing of her petition. On December 15, 1958, 
STOBY, J., made an order dispensing with the oral evidence of the peti-
tioner and allowing her affidavit to be read as her evidence upon the trial of 
her petition provided that the petition was undefended. The affidavit was 
the usual affidavit in verification of the facts alleged in the petition. 

The petition was heard by BOLLERS, Ag. J., on December 30, 1958. He 
found that the grounds on which dissolution of the marriage was sought 
had not been proved and dismissed the petition. He expressed himself in 
the following language: 

“Assuming that all this evidence was true in my view the facts did 
not come within the definition of cruelty as laid down by the House of 
Lords in Russell v. Russell, [1895] P. 315. There was no convincing 
evidence that this conduct was of such a character as to have caused 
danger to the life of the petitioner, to her limb or health bodily or men-
tal, or as to give rise to a reasonable apprehension of such danger. If 
there was in fact danger to the petitioner’s life it would have been a 
simple matter for her to have obtained an affidavit from the medical of-
ficer at the hospital to this effect, and stating that when he saw her she 
was in poor mental health which in his opinion was brought about by 
the allegations she was then making in regard to the conduct of her 
husband. In my view this 
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evidence of the respondent amounted to no more than mere wear and 
tear of marriage as dealt with by the legal authorities.” 

In another passage he said: 
“It is to be noted that the acts of cruelty by the petitioner took place 

in October, 1953, and April, 1954. She did not leave the matrimonial 
home and go to live on her own until September, 1954. On the date that 
she left the home no act of cruelty is alleged. It follows, therefore, that 
the acts of cruelty alleged if indeed recognised by the law as such were 
condoned by her. The burden of disproving the condition falls clearly 
on her, facts having emerged which suggest it.” 

He then quoted a portion of the judgment of Lord MERRIMAN in Holborn 
v. Holborn, [1947] 1 All E.R. 32, and observed: 

“Here again the evidence of the petitioner was not assisted by 
medical evidence which would have confirmed her statement that her 
health suffered as a result of persistent sexual intercourse.” 

He concluded this part of his judgment thus: 
“The petitioner’s evidence on the allegation of cruelty was there-

fore not grave and weighty and did not show ‘an absolute’ impossibil-
ity that the duties of married life can be discharged (per Lord STOWELL 
in Evans v. Evans. 161 E.R. 466).” 

He then dealt with the issue of desertion and, after referring to the judg-
ment of Lord GREENE, M. R., in Buchler v. Buchler, [1947] P. 25, decided 
that the petitioner had not satisfied him that the conduct alleged against the 
respondent had driven her from the matrimonial home or that he had had 
the intention of bringing the matrimonial consortium to an end. In the final 
portion of his judgment the trial judge summarised his conclusions in the 
following way: 

“In the petition there was no allegation that the respondent ordered 
the petitioner to leave the matrimonial home, there was no convincing 
evidence of physical violence which caused injury to health and the 
evidence of persistent sexual demands’ was not of a serious nature as 
medical testimony did not confirm the allegation. This evidence, there-
fore, which fell short of any matrimonial offence, was not of a grave 
and weighty nature and in the words of ASQUITH, L.J., it did not ‘ex-
ceed in gravity such behaviour vexatious and trying though it may be 
as every spouse bargains to endure when accepting the other for better 
for worse.’ The evidence therefore was not capable of being regarded 
as equivalent to an expulsion from the matrimonial home and even if it 
were I did not find that the conduct of the respondent as alleged was of 
a grave and convincing character and that he deliberately turned his 
wife out of doors with the intention of bringing the consortium to an 
end.” 
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The grounds of appeal are: 
“(1) that the learned trial judge erred in holding that the evi-

dence of the appellant was not sufficient to support the allegations of 
cruelty and malicious desertion. 

(2) The learned trial judge erred in holding that the appellant was 
not entitled to succeed in her petition because of a lack of medical or 
other evidence to show that the respondent’s conduct was directly re-
sponsible for the appellant’s state of health. 

(3) The learned judge erred in holding that the incidents alleged 
taken either singly or as a course of conduct did not amount to legal 
cruelty. 

(4) The learned judge erred in holding that the respondent’s con-
duct was not such as to cause and did not cause the appellant to leave 
the matrimonial home. 

(5) In view of the evidence of actual physical assaults and exces-
sive sexual intercourse the learned judge erred in holding that the re-
spondent’s conduct was not directed to the appellant or did not cause 
the appellant danger to life or limb or health or give rise to a reasonable 
apprehension of such danger. 

(6) The learned judge though he expressed a desire to have seen 
corroborative medical evidence did not indicate until after the appellant 
had closed her case and he was reviewing the evidence prior to giving 
decision that he considered the lack of such evidence fatal to the appel-
lant’s case, and when at that stage counsel for the appellant applied for 
an adjournment to furnish such evidence the learned judge refused the 
application.” 

The grounds on which a Court of Appeal will disturb the findings of fact 
arrived at by the trial judge who has had the advantage of seeing and hear-
ing the witnesses and observing their demeanour are well established and 
need not be repeated but no such considerations arise in this case. The peti-
tioner did not appear before the judge and he was therefore in no better po-
sition than is this court to ascertain the facts. I proceed therefore to con-
sider the matter unfettered by the conclusions to which he felt impelled. 

Whether or not the respondent has treated the appellant with cruelty is 
a question of fact. It is well settled that there may be cruelty in the popular 
sense without injury to health and, of course, there may be injury to health 
without cruelty: it is trite that the court cannot relieve against mere unhap-
piness. The trial judge considered that the absence of medical evidence cor-
roborating the appellant’s evidence concerning injury to her health was 
fatal to proof of cruelty. But medical evidence, though desirable, was not 
essential if the appellant’s evidence was believed, and the judge assumed 
her evidence to be true. Bruises and the like without more may be evidence 
of cruelty. In Fromhold v. Fromhold, [1952] 1 T.L.R. 1522, it was held 
that it is open to a judge or jury who are satisfied that physical violence by 
the respondent has pro 
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duced on the petitioner’s body bruises, cuts or other physical injuries, to find 
that a case of cruelty has been made out without proof of injury to general 
health, and in Eastland v. Eastland, [1954] 3 All E.R. 159, KARMINSKI, J., 
found that the wife’s health had suffered and that her nervous system was 
affected although no medical evidence was called, being satisfied that her 
evidence and that of her mother was true. There is no apparent reason, how-
ever, why in this case some person or persons could not have been called to 
say that he or they saw the appellant wearing a scarf at work which would 
have been some corroboration of the existence of the appellant’s injuries 
though not of the fact that the respondent had inflicted them upon her. 

The judge felt that the conduct complained of amounted to no more 
than mere wear and tear of marriage as dealt with by the legal authorities. It 
would, I think, be surprising if not alarming if the authorities justified the 
holding that the conduct alleged against the respondent was no more than a 
wife had undertaken to endure when she entered the marital state and I 
would find it exceedingly difficult to accept such a contention. The danger 
of treating the alleged incidents seriatim has also to be avoided. In 
Jamieson v. Jamieson Lord NORMAND said ([1952] A.C. at p. 535): 

“My Lords, I think that it does not do justice to the averments to 
take up each alleged incident one by one and hold that it is trivial or 
that it is not hurtful or cruel and then to say that cumulatively they do 
not amount to anything grave, weighty or serious. The relationship of 
marriage is not just the sum of a number of incidents, and in this case it 
has been overlooked that all the incidents averred are said to have been 
inspired by the respondent’s intention to impose his will upon his wife 
without consideration of her feelings or health. Moreover, it is impos-
sible in the bald averments of a condescendence to convey the effects 
of the conduct of one spouse on the feelings and through the feelings 
on the health of the other spouse. What on paper may seem little more 
than a series of pin-pricks may present a very different aspect when it 
has been developed in evidence, though the evidence does not exceed 
by a single word the bounds set by the record.” 
The judge appreciated that conduct which falls short of cruelty may 

nevertheless constitute desertion but held that the evidence fell short of any 
matrimonial offence. The reasons for this conclusion are contained in the 
last passage from his judgment which I have quoted earlier in this judg-
ment. Until Lang v. Lang, [1954] 3 All E.R. 571, there were two competing 
tests of intention to bring the matrimonial consortium to an end and which 
may be conveniently referred to as the subjective test and the objective test. 
According to the former test an intention to injure can co-exist, though it 
conflicts, with a desire not to bring the matrimonial consortium to an end; 
according to the latter, the offending spouse’s actions are to be judged from 
the point of view of a reasonable spouse and if such a person would know 
that his behaviour will probably result in the departure of the other spouse 
from the matri- 
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monial home, the offending spouse is adjudged to have been guilty of de-
sertion. In Lang v. Lang the Privy Council has sanctioned the objective test 
and has held that gross brutality is prima facie evidence of cruelty ([1954] 
3 All E.R. at p. 579): 

“Prima facie, a man who treats his wife with gross brutality may 
be presumed to intend the consequences of his acts. Such an inference 
may, indeed, be rebutted, but if the only evidence is of continuous cru-
elty and no rebutting evidence is given, the natural and almost inevita-
ble inference is that the husband intended to drive out the wife. The 
court is at least entitled and indeed, driven, to such an inference unless 
convincing evidence to the contrary is adduced. In their Lordships’ 
opinion, this is the proper approach to the problem and it must, there-
fore, be determined whether the natural inference has been rebutted in 
the present case.” 

The appellant in this case has not therefore to prove a deliberate intention 
on the part of the respondent to turn her out of doors. It is essential, how-
ever, to bear in mind what was said in Jamieson v. Jamieson, [1952] 1 All 
E.R. 875, about the necessity for the court to have before it a general pic-
ture of the married life of the parties. Lord MERRIMAN said ([1952] A.C. at 
p. 538): 

“My Lords, while I wish to make it plain that I cast no doubt on the 
jurisdiction of the court to entertain in a consistorial cause the plea of 
relevance, I agree with Lord KEITH that it is desirable to bear in mind, 
particularly in connection with the charge of cruelty, how much de-
pends on the general picture of the married life of the parties which it is 
so difficult to appreciate without a proof.” 

The same judge said in Waters v. Waters [1956] 1 All E.R. at p. 434): 
“The justices’ reasons assume that the wife was telling the truth, 

but that as a matter of law neither the charge of cruelty nor the charge 
of desertion was made out. I have said several times before (e.g., in 
Ramsden v. Ramsden, [1954] 2 All E.R. 623,) that I have no doubt 
whatever that justices have a perfect right, like any other tribunal, to 
throw a case out if they think there is nothing in it, without waiting to 
hear the other side. I repeat the caution, however, that I have coupled 
with that on previous occasions ([1954] 2 All E.R. at p. 624) that, gen-
erally speaking, particularly in cruelty cases, it is not wise for justices 
to do so; and I do not limit that only to justices, because it has been re-
peatedly emphasised by higher authority that the whole story in these 
matters is all-important, particularly in cases which may be described 
as border-line. In all such cases it is very important to get the whole 
atmosphere from both sides.” 
In this case it can be said that there was an averment of actual intention 

to hurt, wilfully persisted in after the respondent knew that the appellant’s 
health was being affected, and the appellant may not, there 
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fore, have to rely on the objective test approved by the Privy Council. The 
court has, however, been denied an adequate and general picture of the 
marriage life of the parties. The petition contains only bald statements of 
alleged fact and it is impossible to do justice to the petitioner or to the re-
spondent, although he has taken no interest in the proceedings, on the basis 
of such meagre material. It is unfortunate that STOBY, J., made the order 
which he did. That order permitted the minimum proof of the facts averred 
in the petition and has allowed for no expansion of those allegations or of 
evidence of surrounding circumstances which would have afforded the 
court a complete and clear picture of the married life of the parties. A par-
ticular instance of the extent to which the court is without useful knowl-
edge is afforded by the circumstance that nothing is known of the marital 
relationship between April, 1954, when, it is alleged, the respondent de-
manded sexual intercourse by force, and September, 1954, when the appel-
lant left the matrimonial home. The appellant’s case appears to me to be 
prima facie one which deserves further investigation and I would allow the 
appeal and order a new trial. The appellant would thus be given the oppor-
tunity to amplify by evidence the case on which she relies. 

WYLIE, J.: I concur.  
LEWIS, J.: I also concur. 

Appeal allowed; new trial ordered.  
Solicitor : H. C. B. Humphrys (for the appellant). 
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(Federal Supreme Court—Civil Appellate Jurisdiction (Archer, C.J., (ag.), 
Wylie and Lewis, JJ.), July 23, 24, 1959). 
Costs — Order that costs of first trial shall abide the event of a new trial — 

Effect. 

An order made on appeal provided that the case be remitted for retrial and that 
the costs of the first trial should abide the event of the new trial and be costs in the 
cause. At the new trial the respondents were awarded the costs of that trial as well 
as of the first trial. 

Held: the effect of the order made on appeal was that the result with regard to 
the costs of the first trial was to be the same as the result of the second trial with 
regard to the costs of that trial. 

Appeal dismissed. 

C. V. Wight for the appellant. 
Sir Eustace Woolford, Q.C., for the respondents. 

ARCHER, Ag. C.J., having dealt with matters not calling for report, 
proceeded to deliver judgment thus: The order made by this court on June 
26, 1958, when it remitted the case for retrial provided that the 
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costs of the first trial should abide the event of the new trial and be costs in 
the cause. The fifth ground of appeal is that the judge erred in law in order-
ing the appellant to pay the cost of both trials on the grounds, inter alia that 
the proceedings in the first trial were by consent incorporated in those of 
the new trial. In support of this ground counsel for the appellant said that 
the judge failed to exercise his discretion in awarding costs and blindly 
followed what he thought was a directive from this court, and that if he had 
exercised his discretion he might have given only a portion of the costs of 
the first trial. 

What is meant by an order that the costs of a former trial shall a-bide 
the result of the new trial was explained in Brotherton v. Metropolitan & 
District Joint Committee where Lord ESHER, M.R., said ([1894] 1 Q.B. at 
p. 667): 

“The part of the order in question related to costs only—to the 
costs of the first trial. It says, in effect, that the result with regard to the 
costs of the first trial is to be the same as the result of the second trial 
with regard to the costs of that trial. It seems to me clear that the ‘re-
sult’ as used in that order means the result of the second trial so far as 
costs are concerned. If the result of the second trial is that the plaintiff 
has no costs of that, then the same result must follow as to the first 
trial.” 

In this case the result of the second trial being that the respondents 
have the costs of it, they must also have the costs of the first trial. 

I regret that the powers of this court do not extend beyond condemning 
the appellant in the costs of this appeal which is wholly without merit. I 
think that the appeal should be dismissed with costs. 

WYLIE, J.: I concur.  

LEWIS, J.: I concur. 

Appeal dismissed. 

Solicitors: H. B. Fraser (for the appellant); V. D. P. Woolford (for the re-
spondents). 
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(Federal Supreme Court—Civil Appellate Jurisdiction (Archer, Wylie and 
Lewis, JJ.) July 24, 27, 1959)  
Sale of land—Mistake—Rectification. 
Specific performance—Agreement to transport—Vendor able to lease but not to trans-

port—Purchaser willing to accept lease—Whether specific performance should be ordered. 
The respondent agreed to sell the appellant two buildings and the land on which they 

stood. In the written agreement of sale the property was described as the cast half of lot 41. . 
. . with all the buildings and erections thereon, but it was later discovered that the buildings 
encroached upon a part of the west half of lot 41. The respondent, who owned the whole lot, 
refused to transport that part of the west half to the appellant. Thereupon the appellant sued 
for specific performance of the agreement and for rectification of it so as to include so much 
of the western half of the lot as would enable him to enjoy the property purchased. 

Section 130 of the Georgetown Town Council Ordinance, Cap. 152, provides that “. . . 
. . .no portion of a lot being less than half a lot . . . . shall be transported except with the 
consent of the (Town) Council first had and obtained.” And s.131 (1) provides that “no 
transport shall be passed for any portion of a lot of land except upon production to the Reg-
istrar of Deeds or the Judge of a certificate signed by the Town Clerk that the provisions of 
(the) Ordinance (Cap. 152) will not thereby be contravened.” The appellant was however 
prepared to accept without compensation a lease for 999 years in lieu of a title by transport 
in respect of that part of the western half on which the building stood. 

Held: (i) the agreement would be rectified by including in it those portions of the 
western half on which stood any part of the buildings; 

(ii) where a party enters into a contract to sell an estate, and it turns out that he 
is unable to complete his contract, but is nevertheless able to perform part of it, the court 
will compel him, if the purchaser chooses, to execute as much of the contract as he is able. 
Thomas v. Dering (1837), 1 Keen 729, 48 E.R. 488, applied; 

(iii) the appellant was entitled to transport for the entire area purchased under 
the agreement as rectified subject to the relevant certificates being issued by the Town 
Clerk, and in the event of those certificates not being issued he was entitled to transport for 
the eastern half and a lease for 999 years for those portions of the western half on which any 
part of the buildings stood. 

Appeal allowed. 
A. S. Manraj for the appellant. 
S. D. S. Hardyal for the respondent. 

ARCHER, J.: I have had the advantage of reading the judgment prepared 
by Mr. Justice WYLIE and I am in full agreement with it. 

WYLIE, J.: The respondent was the owner of a lot of land known as lot 41 
(or 34) situated at the corner of High and Harel Streets in the Werk-en-Rust 
Ward in the city of Georgetown, and of the buildings and erections standing 
thereon. On the 27th May, 1955, after negotiations which are referred to in 
more detail later in this judgment, she entered into a written agreement to sell 
to the appellant the eastern half of the property with the buildings and erections 
thereon, intending to retain the balance for herself. In pursuance of the terms of 
the agreement, the appellant entered on the land and did repairs to the building. 
The appellant subsequently discovered that one of the buildings he had pur-
chased encroached on the western half of the property and called upon the re-
spondent to convey to him so much of the land on the western side as accom-
modated that building or to grant him a long lease of it. The respondent, after 
at first agreeing, ultimately refused to comply with his demand contending that 
the appellant had agreed to buy only the eastern half of the property. The 
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appellant brought an action for specific performance of the agreement and asked 
for rectification of the written instrument so as to include so much of the western 
half of the premises as would enable him to enjoy the property he had purchased. 
In an oral judgment delivered at the trial on 10th March, 1959, the trial judge 
ordered specific performance of the written agreement but refused to order recti-
fication of it. In setting out his reasons for his judgment subsequently, the 
learned trial judge states that he refused to order rectification on the ground that 
there had been no mutual mistake and that the parties were fully aware of what 
they were buying and selling. The appellant contends that the order made by the 
judge does not conform to his findings of fact and seeks from this court a varia-
tion of the order providing for rectification of the contract. The respondent seeks 
variation of the order to provide for rescission of the contract. 

It is logical, before considering whether specific performance should be or-
dered, to consider the claim of the respondent for rescission and the claim of the 
appellant for rectification. As both these claims are founded on an allegation of 
mistake, it is convenient to consider first exactly what the parties agreed to, and 
secondly whether the written agreement (exhibit B) accurately records the details 
of this agreement. 

The first question involves a review of the evidence and the inferences to be 
drawn therefrom. The trial judge has stated that he believed the plaintiff and ac-
cepted his evidence. He had the usual advantage in this respect and I do not see 
any reason why this court should disagree with this view of the trial judge. The 
question therefore involves a review of accepted evidence to consider what in-
ferences should be drawn therefrom. There is no need to refer to the various au-
thorities which support the proposition that an appellate court is usually in as 
good a position as the court of first instance to consider what inferences should 
be drawn from accepted evidence and is therefore entitled, and indeed bound, to 
review the findings of the court below based on inferences to be drawn from the 
accepted evidence. 

This evidence establishes that the appellant who is a merchant, was inter-
ested in the two buildings on the eastern part of the property because that corner 
is a business locality, that in April, 1955, when the appellant first went to inspect 
the property the respondent’s agent said the respondent wanted $10,000 for the 
two buildings and later the respondent herself told the appellant she was selling 
the two buildings and the land and retaining the other two buildings and the land 
on the western side. The respondent also confirmed that she wanted $10,000, for 
the two buildings and the land. On 27th May, 1955, the respondent’s agent 
called on the appellant and took him back to the premises, when the respondent 
agreed to accept the appellant’s offer of $9,000. At that stage, it is abundantly 
clear that the respondent and the appellant had the intention of selling and buy-
ing the two buildings and the eastern part of the land on which these buildings 
stood and had verbally agreed to this sale and purchase for a price of $9,000. 

The parties then went into the respondent’s house, when the agreement (ex-
hibit B) was drawn up by the appellant. Before he drew it up, however, he asked 
if the property was “properly divided”. The respondent said “yes, the property is 
properly divided” and produced two certificates (exhibits A 1 and 2) purporting 
to be certificates given by the Town Clerk of Georgetown under section 129 of 
the Georgetown Town Council Ordinance 1918, certify 
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ing that the provisions of that ordinance with respect to subdivision of lots 
would not be contravened by the passing of transport for either the eastern half 
or the western half of the respondent’s property. According to the record of the 
appellant’s evidence, which the trial judge accepted, this was the first reference 
to the eastern “half”. The only possible inference to be drawn from this evi-
dence is that the respondent was representing to the appellant that the property, 
the subject of the sale, which the parties had twice inspected together, was cor-
rectly described as the “eastern half” of the respondent’s property and the sub-
division was authorised by the certificates for the purposes of transport. And in 
consequence the appellant wrote out the agreement (exhibit B) describing the 
property that was agreed to be sold and purchased in the following terms:— 

“Property purchased:—East half of lot forty-one (41) or thirty-four (34) 
High and Harel Streets, in Werk-en-Rust Ward, in the City of Georgetown, 
and county of Demerara, with all the buildings and erections thereon”, 
Subsequently, when the appellant consulted a carpenter as to the erection 

of paling, it was found that the two buildings the appellant had agreed to pur-
chase encroached on the western half of lot 41 and the appellant took the re-
spondent to his solicitor where she was informed of the encroachment, ex-
pressed surprise and again referred to the two certificates (exhibits A 1 and 2). 
The solicitor pointed out that the certificates appertained only to division of 
land and not to the buildings and the plaintiff stated in his evidence that the 
defendant then consented to give a lease of the strip of land on which the two 
buildings rested. This is the evidence of the appellant which the trial judge 
states he accepted, although it is not clear whether the trial judge accepted the 
evidence that, before the solicitor, the defendant had agreed to the proposal for 
a lease. There is certainly no express finding to that effect. In view of the con-
sequences that might follow if there had been such a finding amounting to a 
variation of the original agreement, one would have expected some reference 
in the reasons for judgment. As there is none, I assume, for the purposes of my 
judgment, that the trial judge made no finding in relation to this allegation. 

In my judgment, this evidence establishes beyond any reasonable doubt 
that the parties’ negotiated for, and agreed to sell and purchase, the two build-
ings and the land on which they stood. This conclusion is confirmed by the 
admission of the respondent in cross-examination that she intended to sell the 
buildings and the land on which the buildings were. The evidence equally es-
tablishes that, due to the misrepresentation (presumably innocent) by the re-
spondent that these buildings stood on the eastern half of lot 41, the land 
agreed to be sold was wrongly described in the agreement as the eastern half. 
Any attempt to assert that the land is correctly described in the agreement leads 
to an absurd result, because the agreement speaks of the “eastern half together 
with all the buildings and erections thereon.” There has not at any stage been 
any dispute between the parties as to the buildings sold and it is now common 
ground that those buildings encroach on the western half of the lot. Conse-
quently, it is clear that this description of the buildings agreed to be sold could 
not be correct, if the description of the land agreed to be sold is correct. As 
there has never been any dispute concerning the buildings and no suggestion 
whatever that the buildings were sold for removal, it is abundantly clear that 
there must 
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be a misdescription of the land agreed to be sold. Otherwise the appellant 
could not enjoy the full benefit of all that he had bought. It is equally clear that 
that misdescription was caused by the respondent’s misrepresentation. 

In these circumstances the respondent’s claim for rescission must fail. The 
intention of a party to a contract is, in general, to be inferred from his conduct. 
The conduct of the respondent in the negotiations with the appellant shows a 
clear intention to sell the buildings and the land on which they stood. This was 
also the intention of the other party. The only common mistake in this case has 
been in describing the property sold. This is not so fundamental a mistake as 
would justify rescission, and in any case this mistake has been brought about 
solely as a result of misrepresentation on the part of the party asking for rescis-
sion. For these reasons, the claim for rescission must fail. See Solle v. Butcher, 
[1950] 1 K.B. 671, and especially the summary in the judgment of DENNING, 
L.J., at p. 692 et seq. as to the conditions under which an order for rescission 
will be made on the ground of common mistake. 

I have not overlooked the contention on behalf of the respondent that she 
would not have sold had she known that the land to be sold was more than half 
the lot. The evidence does not necessarily support such a contention but even if 
it did, it is clear that this was not the basis on which the appellant entered into 
this contract. He was purchasing the buildings and the land on which they 
stood, whether it was more or less than one half, and, therefore, even if the 
respondent’s misapprehension had been the very motive that actuated her, this 
was not, in the common intention of the parties, a condition of the contract, 
without which the contract was not to take effect. 

The claim by the appellant to have the contract rectified must also be con-
sidered in the light of this common mistake leading to the misdescription of the 
property in the agreement. The appellant has not defined precisely what form 
the proposed rectification should take. It was submitted on his behalf that the 
appellant was really entitled to have the contract rectified so as to include in 
the property purchased an extra strip of land right across the property or at 
least the actual land in the western half on which the buildings stood, but that 
the appellant appreciated that this would place upon the respondent the obliga-
tion of obtaining the consent of the Georgetown Town Council under s. 130 of 
the Georgetown Town Council Ordinance, Cap. 152, and would also leave the 
respondent with a title by transport to less than one half of the lot, which 
would put her and her successors in title in the position of being unable to give 
a title by transport to the balance of his lot without first obtaining the consent 
of the Georgetown Town Council. Counsel for the appellant informed the 
court that it was not an uncommon conveyancing practice in British Guiana in 
these circumstances for the purchaser to accept a lease for nine hundred and 
ninety-nine years in lieu of title by transport. Counsel referred to a local in-
stance within his knowledge and also to the case of James Dow v. Benjamin 
Cornellia Phillips (Demerara Civil Case No. 1428 of 1955), as being a case 
where this difficulty had been overcome in this manner by order of the Su-
preme Court of British Guiana. The statement of claim in the latter case shows 
that the plaintiff claimed an order for specific performance of an agreement for 
sale and purchase of less than half a lot of land. 
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and an order compelling the defendant (the vendor) to execute a transport or a 
lease for nine hundred and ninety-nine years of the property. The statement of 
defence alleged that it was discovered after the making of the agreement that it 
was impossible to pass transport of the property”. No record of the evidence is 
available and there is no written judgment. The order of the court was that the 
contract be specifically performed and that the defendant execute in favour of 
the plaintiff a lease for nine hundred and ninety-nine years, “being an interest 
which he can now give to the plaintiff (though he may be debarred from giving 
full fee simple interest)”. Enquiries indicate that the Registrar in British 
Guiana accepts for sequestration leases for nine hundred and ninety-nine years 
in cases where title by transport could not be passed without the consent of the 
Georgetown Town Council under these statutory provisions and it does appear 
therefore that there is a conveyancing practice in British Guiana of this nature. 
The statement to this effect on behalf of the appellant was not challenged by 
the respondent. 

The appellant in the present case is prepared to accept without com-
pensation a lease for nine hundred and ninety-nine years in lieu of a title by 
transport in respect of the land in the western half. 

In my judgment, the appellant has clearly established his claim to have the 
contract rectified and the minimum amount of land in the western half that the 
parties must be deemed to have agreed to include in the sale is the actual area 
on which stands any part of the buildings agreed to be sold. It cannot be said 
that any common intention existed in regard to the sale of any other part of the 
western half so as to include a strip of land from the western half, for owing to 
the shape and relative position of the buildings as disclosed in the evidence, a 
strip would include part of the western half on which neither of these buildings 
stood. Moreover, if the strip was bounded on the western side by a line drawn 
at right angles to the northern and southern boundaries so as to include every 
part of the buildings sold it would (as disclosed in the cross-examination of 
Egbert Bagot) include land on which stand part of the buildings retained by the 
respondent and other amenities. It was clearly not within the common inten-
tion that these portions of land were to be included in the transaction. I con-
clude, therefore, that the only part of the western half which it can be said be-
yond doubt the parties intended to include in the land sold, is that part of the 
western half on which the buildings bought by the appellant actually stand. In 
my judgment, the agreement (exhibit B) should be so rectified as to include 
this part of the western half. The principles applied in United States v. Motor 
Trucks Ltd., [1924] A.C. 196, are clearly applicable to the present case. In-
deed, there is also considerable similarity in the facts. For, in that case, land 
and buildings which formed part of a long schedule of property to be included 
in an agreement, were, by common mistake, not included in that schedule. 
That is, in both cases, part of the property intended to be included in the 
agreement was, by common mistake, omitted from the agreement. To quote 
from p. 202 of the report— 

“Both parties intended the lands and buildings to be included in the 
schedule. These were inadvertently omitted. Rectification must follow 
unless some exceptional ground for excluding this remedy is advanced”. 
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Here both parties intended to include all the land on which the two buildings 
stood, but some of the land was excluded from the agreement by common mis-
take brought about by misrepresentation on the part of the respondent and I see 
no exceptional ground for excluding the remedy of rectification. The agreement 
(exhibit B) must be rectified by including in paragraph 1 thereof those portions 
of the western half of the lot on which stands any part of the two buildings’ 
agreed to be sold. There was no question of the parties agreeing to a lease of 
these portions. The agreement was to sell the land and there can therefore be no 
rectification so as to include agreement to lease this extra land. 

The next question to be considered is whether in the circumstances there 
should be an order for specific performance of the agreement as rectified. It is 
obvious that damages would not be an adequate remedy from the appellant’s 
point of view. He was interested in this corner site as business premises and it 
would clearly be difficult, if not impossible, to compensate him adequately by 
way of damages for any loss he might suffer through not acquiring this site. 
Moreover, the appellant has spent money on repairing the buildings although, in 
an appropriate case, this might have been compensated for by damages. In suits 
concerning sale and purchase of land, an order for specific performance may 
often be the only adequate remedy, and I consider this to be the position in this 
case. 

In considering specific performance, it is. however, necessary to take into 
account the provisions of ss. 127 to 131 of the Georgetown Town Council Ordi-
nance, Cap. 152. If the agreement is to be carried out as rectified, title by trans-
port can be obtained only with the prior consent of the Georgetown Town Coun-
cil. It is said that, if this consent was obtained and title given by transport, the 
respondent would be left with a piece of land to which she could not give title by 
transport without the consent of the same Council. (See s. 130 of the George-
town Town Council Ordinance). It was argued on her behalf that this would im-
pose great hardship on the respondent. To meet this point the appellant has, as 
already stated, offered to accept only a lease for nine hundred and ninety-nine 
years in respect of the part of the land sold which is in the western half. It was 
pointed out that ss. 127 to 131 apply only to title by transport and that therefore 
no consent was necessary if a title by way of leasehold only was conveyed. As 
stated previously in this judgment, the court has referred to other instances of 
this solution and it appears that there is a conveyancing practice in British 
Guiana to conclude a lease for this period where these statutory provisions pre-
vent the passing of transport. The offer of the appellant to accept this somewhat 
lesser title in accordance with this conveyancing practice and without compensa-
tion would, if acted upon, eliminate this cause of hardship to the respondent. 

Whether or not the respondent will actually suffer this suggested hardship 
depends upon whether the Council will consent to transport of the two separate 
portions of land into which lot 41 would be divided if this agreement was carried 
out as rectified. There were produced in evidence the two certificates (exhibits A 
1 and 2) which are the certificates required under s. 131 of the Georgetown 
Town Council Ordinance upon passing of transport for less than a whole lot in 
order to establish that the provisions of this part of the Ordinance would not be 
contravened if transport is passed. That is to say, in appropriate cases the certifi-
cates establish (inter alia) that the 
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Council has consented to transport. These certificates are dated 20th April, 
1954, a year before the negotiations between the parties were opened. Nor is 
there any suggestion in the evidence that the respondent is intending to sell the 
western half. It appears, therefore, that the Council will, upon application, 
grant these certificates in appropriate cases before a sale actually takes place. 
No application has, of course, been made as yet in respect of the subdivision 
which would be entailed in the agreement as rectified. It would be for the ven-
dor to obtain the necessary certificate to enable her to give title. In my judg-
ment, the proper course for this court to pursue in these circumstances is to 
declare what the court considers to be the respective rights and obligations of 
the parties to this agreement under the different circumstances that might arise 
and to afford an opportunity for a request to the City Council for the relevant 
certificates in respect of both parts of lot 41, with, of course, leave to make 
further application, should that prove to be necessary. 

So far as concerns the rights and obligations of the parties, in my judgment 
there should be a decree of specific performance of the agreement as rectified, 
if transport can be passed in compliance with the provisions of the Georgetown 
Town Council Ordinance. If, however, the Council is not prepared to issue the 
certificates required under s. 131 of that Ordinance, the respondent is pre-
vented by those provisions from giving a title by transport to those portions of 
the western half included in the agreement as rectified. However, these provi-
sions apply only to the passing of transport and not to the creation of any other 
estate or interest in the land and therefore do not prevent the respondent from 
conveying to the appellant any estate or interest other than title by transport. If, 
therefore, the certificate is refused, in my judgment, there should still be a de-
cree for specific performance requiring the respondent to give title by transport 
to the eastern half of lot 41 and to demise to the appellant the land in the west-
ern half on which the buildings sold to the appellant actually stand. The lease 
should obviously be for the longest term possible and, following the practice in 
British Guiana, should be for a term of nine hundred and ninety-nine years. 

A lease to this effect would be in accordance with the principles estab-
lished in those cases where the vendor having contracted to sell a greater estate 
or interest than he could lawfully convey, has been ordered nevertheless to 
convey all the estate he lawfully could. The older cases are Bettesworth v. 
Dean of St. Pauls (1728), 1 Bro. Parl. Cas. 240 (1 E.R. 541), and Thomas v. 
Dering (1837), 1 Keen 729 (48 E.R. 488). In the latter case, the purchaser 
could have received all that the vendor contracted to sell if trustees had given 
their consent. This they refused to do. The Master of the Rolls (Lord LANG-
DALE) at p. 743, stated the principle thus:— 

“It is a general principle, subject, however, to some important qualifi-
cations, that, if a party enters into a contract to sell an estate, and it turns 
out that he is unable to complete his contract, but is nevertheless able to 
perform a part of it, the court will compel him, if the purchaser chooses, to 
execute as much of the contract as he is able”. 
In that case, because of certain features, there was no decree for specific 

performance, but those features do not exist here. 



 204
YASSIN v. EGERTON 

Again in Mortlock v. Buller (1804). 10 Ves. 292 (32 E.R. 857), at p. 315, 
the Lord Chancellor, Lord ELDON, referred to the principle in general terms as 
follows:— 

“There is a difference between an estate subject to incumbrances, and the 
case I put; where the vendor at the date of the contract has not a title. Some 
authorities go to the length of giving a specific performance, if the vendor can 
even by an Act of Parliament obtain a title before the report. I also agree, if a 
man, having partial interests in an estate, chooses to enter into a contract, rep-
resenting it, and agreeing to sell it, as his own, it is not competent to him af-
terwards to say, though he has valuable interests, he has not the entirety; and 
therefore the purchaser shall not have the benefit of his contract. For the pur-
pose of this jurisdiction, the person contracting under those circumstances, is 
bound by the assertion in his contract; and if the vendee chooses to take as 
much as he can have, he has a right to that, and to an abatement; and the Court 
will not hear the objection by the vendor, that the purchaser cannot have the 
whole”. 

It is true that, in the two cases from which these quotations are taken, and 
in more recent cases in which this principle has been applied (e.g. Barnes v. 
Wood (1869), L.R. 8 Eq. 424, and Abdul Karim Basha v. Weekes and ors., 
[1950] 2 All E.R. 146 P.C.) the question has been whether to order the vendor 
to convey all his estate or interest, the remaining interests being vested in other 
persons, whereas in the present case the whole estate is vested in the vendor, 
and the decree would order her to convey part only of her interest. But I do not 
consider this difference affects the application of the general equitable princi-
ple. In Bettesworth’s case, the circumstances, so far as this aspect is concerned, 
were more Similar to the present case. The dean and chapter of St. Paul’s, hav-
ing an estate in fee simple, covenanted to grant a lease for a term longer than 
was permitted by an Act of Parliament enacted subsequently to the covenant 
but before the lease was executed. The judgments are not set out, but the head-
note states the principle thus:— 

“Where an equal agreement cannot, by reason of a subsequent Act of 
Parliament, or some other lawful impediment, be performed in the whole; 
yet the same shall be specifically executed in such part of it as remains 
lawful.” 
There was an order for a lease to be made for the longest period which did 

not contravene the statute. That is, the order was in respect of as great an inter-
est as could lawfully be conveyed, although the whole interest contracted for 
was vested in the party against whom the order was made. 

In Tailby v. Official Receiver (1888), 13 App. Cas. 523, Lord MACNA-
GHTEN when faced with a view which did not seem to be consistent with eq-
uity, referred (at p. 551) to Bettesworth’s case in these terms:— 

“My Lords, when I find such a concurrence of opinion in favour of a 
view which seems to me to be contrary to equity, I may perhaps be for-
given for referring to one authority, a very old one, but none the worse, I 
think, for that. Bettesworth v. Dean and Chapter of St. Paul’s was decided 
in this House in 1728. The facts are rather complicated, but the point may 
be stated shortly. Before the disabling statute of 
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Elizabeth the dean and chapter granted a lease for a long term with a cove-
nant for renewal for ninety-nine years. In 1725 a bill was brought to enforce 
the covenant, or to compel the dean and chapter, who had had the benefit of 
the agreement, to grant a renewal for such a term as might by law be 
granted. The case was twice argued in Chancery. On the second occasion 
the Lord Chancellor was assisted by RAYMOND, L.C.J., JEKYLL, M.R., and 
PRICE, J. The Court (the Master of the Rolls’ dissenting) declared that the 
plaintiffs were not entitled to any relief either in law or equity; and so the 
bill was dismissed. On appeal, the objections which had prevailed in the 
Court below were repeated. It was urged that the grant of a lease for ninety-
nine years was prohibited by the statute, and that the covenant was one en-
tire covenant, which could not be varied or divided. ‘In answer to these ob-
jections’, to quote the words of the report, which gives the arguments of 
counsel at length, but not the reasons for the judgment, ‘it was said to be a 
harsh way of reasoning, that because a person was now supposed to be pro-
hibited from doing the whole of what he had agreed to do, he therefore 
should not do what was in his power and was lawful for him to perform, or 
to say that because part of a thing was taken away the whole must be so too, 
though part was still reserved; and in truth such construction and reasoning 
were apprehended to be inconsistent with the rules of equity. All the judges 
having been consulted, the House took that view, and it was ordered and ad-
judged that the decree should be reversed, and that the dean and chapter 
should make a new lease for forty years.” 
In my judgment, it would be contrary to equity if the appellant (being will-

ing to accept what the purchaser can lawfully convey) were to be deprived of a 
decree for specific performance solely because the position may ultimately be 
that, in respect of a very small proportion of the land agreed to be sold, the re-
spondent may lawfully convey only a somewhat lesser interest than the interest 
actually contracted for. More especially would it be contrary to equity to permit 
the vendor to take advantage of his inability to convey so as to escape from his 
bargain in this case, in view of the fact that the purchaser expressly drew atten-
tion to the very aspect which ultimately presented the difficulty and the vendor 
represented to the purchaser that that difficulty would not arise. But for that rep-
resentation, the parties, at that stage being a willing vendor and a willing pur-
chaser merely settling the details of a sale in respect of which the property and 
the price had already been agreed upon, would obviously have provided for the 
possible difficulty in the term of their agreement. As it appears to be con-
veyancing practice in British Guiana to accept a lease for nine hundred and 
ninety-nine years in cases where this difficulty arises, it is not unlikely that, but 
for this misrepresentation, alternative provision to this effect would have been 
included in the agreement to meet the point, if it arose. In the light of all these 
circumstances, it would, in my view, be contrary to equity to refuse the appellant 
a decree for specific performance giving him as great an interest in the property 
he has purchased as the respondent may lawfully convey. 

The exact form the decree for specific performance is to take cannot be de-
termined until it is known whether or not the Georgetown Town Council will 
grant the relevant certificates. For this reason, the order if the court should pro-
vide for an opportunity to settle this question before the 
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decree for specific performance is made and for the proceedings to be remitted 
to the court below with suitable directions in regard to the decree for specific 
performance. 

It may also appear to the appellant’s legal advisers that if the Georgetown 
Town Council does grant these certificates, there should be an amendment of 
the pleadings seeking specific performance by way of title by transport to all 
the land now included in the agreement instead of title by transport to the east-
ern half and a lease in respect of the balance. The order of the court should, 
therefore, provide for an opportunity to seek this amendment. Accordingly, 
there should be an order to the following effect:— 

(1) Setting aside the order of the court below; 
(2) dismissing the respondent’s claim for rescission; 
(3) rectifying the contract of 27th May, 1955 (exhibit B) by includ-

ing in paragraph 1 thereof after the words “county of Demer-
ara” the following additional words — 

“together with those portions of the western half of the said 
lot on which stands any part of the two buildings standing 
on the eastern half”, 

(4) requiring the respondent to apply to the Georgetown Town 
Council for the appropriate certificates under s. 131 of the 
Georgetown Town Council Ordinance and, failing her making 
application within thirty days of the date of this order, for the 
Registrar of the Supreme Court of British Guiana to apply on 
her behalf upon the appellant paying to the Registrar any costs, 
fees or expenses involved or, if the Registrar sees fit, giving sat-
isfactory security therefor; 

(5) remitting the proceedings to the Supreme Court of British 
Guiana with directions that:— 
(i) in the event of the Georgetown Town Council granting 

these certificates in respect of the two portions into which 
lot 41 would be divided in consequence of the agreement 
as rectified, there should be a decree of Specific perform-
ance in respect of the agreement as rectified, subject to 
such amendment of the pleadings as the Supreme Court 
may think appropriate having regard to the fact that the 
appellant has asked for an order directing a lease only in 
respect of part of the land and not title by transport; and 

(ii) in the event of the Georgetown Town Council refusing ei-
ther or both of these certificates, there should be a decree 
for specific performance providing for title by transport 
in respect of the eastern half of lot 41 and for a lease for 
nine hundred and ninety-nine years in respect of the bal-
ance of the land included in the agreement as rectified; 

(6) reserving general liberty to either party or the Registrar to apply 
to the Supreme Court of British Guiana for any further orders or 
directions required to dispose of these proceedings in accor-
dance with the judgment of this court. 
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There should also be an order against the respondent for costs of this ap-
peal and of the proceedings in the court below and also for any costs or ex-
penses involved in carrying out the terms of that part of the order relating to 
the application to the Georgetown Town Council. Any order for costs in regard 
to any subsequent proceedings should be a matter for the Supreme Court of 
British Guiana. 

LEWIS, J.: I agree. 

Solicitors: O. M. Valz (for the appellant); C. M. L. John (for the respondent). 
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Federal Supreme Court — Civil Appellate Jurisdiction (Archer, C.J., (ag.), 
Wylie & Lewis, JJ.) July 27, 28, 1959—) 

Pleadings — Uncertainty — Issues not elucidated — New trial ordered. 

Where the pleadings in a case were unsatisfactory and did not set forth the is-
sues to be resolved a new trial was ordered. 

Appeal allowed; new trial ordered. 
M. C. Young for the appellant.  
C. W. Weithers for the respondent. 

ARCHER, Ag. C.J.: The trial judge decided, in the almost complete 
absence of evidence and after hearing argument upon a preliminary point 
of law, that the appellant’s action was barred by lapse of time. His decision 
presupposes that there is some certainty as to the issue raised, but the 
pleadings of both parties are, to my mind, in such an unsatisfactory state, 
that I feel no such certainty and I am not prepared to make the assumptions 
that he did. 

In paragraph 2 of the statement of claim the appellant pleaded that he 
had purchased a cottage from the mother of the respondent on September 
3, 1951, and had paid her part of the purchase price. In paragraph 3 he al-
leged that she had delivered possession of the building to him but that he 
had permitted her to reside in it until she could make arrangements to live 
elsewhere. In paragraph 4 he asserted that she had died intestate on No-
vember 2, 1951, leaving a husband and two children, of whom the respon-
dent was one. There is nothing to show whether the two children were law-
ful or unlawful, or if one of them was lawful, and, if so, whether the re-
spondent was that one. In paragraph 7, the death intestate on November 9, 
1952, of Walter Nathaniel John, husband of Ada Letitia John, the mother, 
is alleged. The grant to him of letters of administration of the estate of Ada 
Letitia John is alleged in paragraph 4, but whether or not he administered 
the estate or further letters of administration were granted to some person 
after his death does not appear. In paragraph 6 the appellant alleged occu-
pation of the house by himself and his family until the end of June, 1952, 
and his installation of a tenant thereafter.   The statement of claim does 
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not show why the respondent is being sued. In paragraph 8 the appellant ex-
presses his willingness to pay the balance of the purchase price to the lawful 
heirs of Ada Letitia John or Walter Nathaniel John, but beyond this vague 
statement the respondent is not otherwise associated with the claim by any 
warranted inference. 

The defence is equally unhelpful. In paragraph 3 of the defence the re-
spondent pleaded that the cottage was let to the appellant by the respondent’s 
grandmother from July 1, 1952. In paragraph 9 it is pleaded that the respon-
dent obtained judgment in the magistrate’s court on June 24, 1954, against 
the appellant for arrears of rent of the cottage. In paragraph 13 the respon-
dent asserts that he instituted further proceedings against the appellant in the 
magistrate’s court on December 13, 1957, for arrears of rent, and in para-
graph 14 he alleged that the appellant was in possession of the cottage from 
June 24, 1954, as his tenant. In paragraphs 2 and 4 he denied that the appel-
lant had purchased the cottage or that he was given possession of it on Sep-
tember 3, 1951. In paragraph 11 he denied that the appellant had ever asked 
Walter Nathaniel John to transfer the cottage to him or that Walter Nathaniel 
John ever promised to do so. In paragraph 12 he asserted that the appellant 
had not, until he brought the action, asserted a claim to the cottage. 

It was in this condition of the pleadings that the action was tried. The 
judge heard legal argument and decided that the action was barred by the 
Limitation Ordinance and dismissed it with costs. 

During the argument and while counsel for the respondent was ad-
dressing the judge, counsel for the appellant admitted the judgment against 
the appellant for arrears of rent and a certified copy of the proceedings before 
the magistrate was by consent admitted in evidence by the judge. These pro-
ceedings appear to have been taken by the respondent and Solomon John, 
suing by their next friend, and not by the respondent alone as pleaded in 
paragraph 9 of the defence. 

The subject-matter of the dispute is described in paragraph 2 of the 
statement of claim as a cottage. This is a neutral word and there is nothing in 
the pleadings to indicate whether the transaction between Ada Letitia John 
and the appellant concerned movable property. The Sale of Goods Ordi-
nance, Cap. 333, and the Limitation Ordinance, Cap. 26, are Only relevant if 
this is so, but even if the cottage is a chattel, an allegation to that effect 
would not alone have been enough to show that ownership of it had passed 
to the appellant. 

If there were an agreement between Ada Letitia John and the appellant 
for the sale of the cottage, the time at which the property in the cottage was 
to pass would depend on their intention. If the property was not to pass until 
the balance of the purchase price had been paid, no cause of action could 
arise until it was tendered and demand of delivery and refusal had taken 
place. The rules for ascertaining intention which are contained in s. 20 of the 
Sale of Goods Ordinance, Cap. 333, are only applicable where a different 
intention does not appear and it is quite impossible, in the absence of evi-
dence, to infer intention from the bald statements in the pleadings. 
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In paragraph 9 of the statement of claim the appellant seeks a de-
claration that he is the owner of the house, an order for the transfer of the 
house in his name in the books of the Bartica Village District, and an in-
junction to protect his peaceful enjoyment of the house. Whether all or any 
of this relief is appropriate it is quite impossible to determine. Indeed no 
reference was made to it before the trial judge. 

The respondent has been sued in his personal capacity. Why he is be-
ing sued at all is not self-evident. Whether or not Ada Letitia John’s prop-
erty has passed to him has not been established, nor is there any statement 
or evidence as to whether Solomon John died testate or intestate. The re-
spondent has made no claim to ownership of the cottage in his defence but 
I do not know if his counsel intended to assert such a right but to say that 
any action against him was barred. The parties do not appear to have ad-
dressed their minds to the issues to be resolved and there can be no proper 
adjudication until these issues are ascertained and determined. I would al-
low the appeal and order a new trial, the parties to be at liberty to amend 
their pleadings as they may be advised. 

I think that both parties are to blame for the uncertainty that surrounds 
the present pleadings and I would order that the costs of the first trial and 
of this appeal should abide the result of the new trial. 

WYLIE, J.: I concur.  
LEWIS, J.:  I concur. 

Appeal allowed; new trial ordered. 

Solicitors: N. C. Janki (for the appellant); J. E. Too Chung (for the respon-
dent). 
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SEYMOUR & ANOTHER v. BIRKETT 

(In the Full Court, on appeal from the magistrate’s court for the East Dem-
erara Judicial District (Luckhoo, J., Bollers, J. (ag.) July 10, August 15, 
1959). 

Criminal law — Larceny of peeled coconuts — Defendants seen removing co-
conuts from estate — Proof of ownership. 

The appellants were convicted of the larceny of coconuts the property of R. 
The evidence disclosed that two bags of peeled coconuts were found covered with 
bushes on R’s estate. The appellants arrived at the spot where the coconuts were 
hidden and each lifted a bag and placed it on his shoulders. Earlier that day the 
appellants had picked and peeled 10,000 coconuts for R but there was no evidence 
that R had lost any peeled coconuts. The proprietor of the neighbouring estate tes-
tified that he did not miss any coconuts on that day. 

On appeal it was argued for the appellants that as there was no evidence of 
any loss of peeled coconuts from R’s estate and that as all R could say was that the 
coconuts in the bags were similar to the coconuts on his trees, there was no proof 
that the coconuts in the bags were R’s property. 
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Held (i) from their very nature the coconuts were not capable of strict proof of 
identity, but the fact that the appellants were seen to remove them from the estate 
coupled with the proved circumstances supported the magistrate’s conclusion that 
the coconuts came from R’s trees; 

(ii) the fact that the appellants were seen to remove the coconuts from the es-
tate distinguished the case from the cases of Balla and Ramcharran v. Thomas, 
1945 L.R.B.G. 17; Hinds v. Grant, 1947 L.R.B.G. 31; and Schultz v. Ward, 1949 
L.R.B.G. 156. 

Appeal dismissed. 

E. V. Luckhoo for the appellants. 

E. A. Romao, Senior Crown Counsel (ag.), for the respondent. 

Judgment of the Court: On the 29th of October, 1958, the appellants 
were convicted by the magistrate of the East Demerara Judicial District of the 
larceny of 400 coconuts, valued $16.00, the property of Beekam Rajnarine. 

The evidence disclosed that on the day in question about 8.00 p.m. as a re-
sult of information received, Beekam Rajnarine along with his brother 
Beekamjeit Rajnarine, manager and part proprietor of Orange Nassau coconut 
estate, and two rangers of the estate went into ambush on a spot near to where 
two bags of peeled coconuts had been found earlier that afternoon covered 
with bushes on the west side line dam of the estate. 

The party remained in ambush for about two hours when the two appel-
lants arrived at the spot where the coconuts were hidden and commenced to lift 
the two bags. Each appellant lifted a bag and placed it on his shoulders. 
Beekam Rajnarine then shone a torch light on the two men and Beekamjeit 
fired his gun in the air. The appellants then dropped the bags of coconuts that 
they were carrying and the appellant Andrews made his escape and the appel-
lant Seymour was caught and held by the two rangers. 

Both appellants gave sworn evidence in their defence and stated that they 
were catching iguanas up to 6.30 p.m. that afternoon, when on their way home 
they noticed the two bags of coconuts covered with bush. They had not placed 
the bags there and knew nothing about them but they went to the spot and un-
covered the bushes in order to investigate and to see what was being concealed 
thereunder. It was at this stage they claim that the gun went off and Andrews 
ran away and the appellant Seymour was apprehended before he could run. 

The magistrate accepted the evidence led by the prosecution, rejected the 
sworn evidence of the appellants that they were merely investigating the two 
bags of coconuts on the Greenfield driving road, and found the charge proved 
against the appellants. At the conclusion of the case for the defence counsel for 
the defence submitted that there was no sufficient proof of ownership of the 
coconuts in Beekam Rajnarine. 
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The magistrate overruled this submission and convicted the two appellants 
and from his memorandum of reasons for decision, at paragraph four, held that 
the fact that the two bags were found on the coconut estate of Rajnarine con-
ferred on him a special property in the coconuts. 

It is from this conviction that the appellants now appeal. 

Counsel for the appellants in this court repeats and relies on the submis-
sion made in the magistrate’s court and having abandoned his other grounds of 
appeal has argued only on grounds 1(c) and 2(c) of his notice of grounds of 
appeal, namely:— 

“The decision was erroneous in point of law: 

1(c)  There was no proof or no sufficient proof that the two bags of coco-
nuts, the subject matter of the charge, were the property of Beekam 
Rajnarine. 

2(c)  The decision was unreasonable and/or could not be supported hav-
ing regard to the evidence led because of reason 1(c).” 

Counsel urged on this court that the coconuts were not in their original 
state but were peeled and there were no coconuts in that state on the estate at 
the relevant time and as there was no evidence of any loss of peeled coconuts 
from the estate and that as all the proprietors could say was that the coconuts in 
the bags were similar to the coconuts on the trees, he submitted that the magis-
trate could not have reasonably come to the conclusion that the two bags of 
coconuts found in the possession of the appellants were the property of 
Beekam Rajnarine and had been sufficiently and properly identified as such. 

In support of his contention counsel cited Balla and Ramcharran v. Tho-
mas, 1945 L.R.B.G. 17, and Hinds v. Grant, 1947 L.R.B.G. 31. 

In Balla and Ramcharran v. Thomas the headnote reads as follows:— 

“Where the guilt of a person charged with larceny is sought to be in-
ferred from his possession of goods shortly after they have been stolen 
there being no other evidence to connect him with the offence there should 
be strict proof of the identity of the goods, and mere probability however 
high its degree, is not sufficient basis from which such an inference may 
be safely drawn.” 

In that case the subject matter of the charge was crabwood boards the 
property of the Charlestown Saw Mills and the only evidence against the ap-
pellant Balla was that he was seen discharging crabwood boards similar to the 
boards exhibited in court as the stolen boards on the parapet outside a house 
opposite the post office and that the appellant Ramcharran found certain 
boards outside his house which is opposite to the post office and these were the 
boards alleged to have been stolen. 

The question that arose for determination by the Full Court was whether 
there was evidence upon which the magistrate could reasonably have based his 
conclusion that the boards seen in the possession of Balla 



 212
SEYMOUR v. BIRKETT 

were the boards stolen from the saw mills. The Full Court were of the view that 
the natural conclusion to be drawn from the facts proved was that in all probabil-
ity the boards were the same and this probability was strengthened by the denial 
of Balla (which the magistrate did not accept) that he discharged any boards out-
side any house on that day. They went on to point out that proof of probability 
was not the same as proof beyond reasonable doubt and that although in certain 
cases the particular circumstances may aid in the establishment of identity when 
direct evidence is not available, in the case that they were considering there was 
not sufficient evidence direct or circumstantial upon which the magistrate was 
justified in finding that the prosecution had proved beyond reasonable doubt the 
identity of the boards seen in Balla’s possession. The appeal was therefore al-
lowed and the conviction of larceny quashed. It must be noted that the appellant 
Balla was not seen actually removing boards from the precincts of the Charles-
town Saw Mills. Had this been so the decision of the court might well have been 
otherwise. 

In Hinds v. Grant the appellant was an employee of the Public Hospital, 
Georgetown, and was stopped at the gate of the hospital when leaving the com-
pound and her basket searched in the usual way by the porter whose duty it was 
to do so. In the basket were found at least four eggs if not more marked in purple 
“Livestock” and when challenged she took out one of them, broke it and threw 
the shell by the sentry box. She refused to allow her basket to be searched. She 
walked back to the kitchen and on her way back broke some of the eggs. 

The Full Court were of the opinion that this conduct on the part of the appel-
lant was most suspicious and lent colour to the view that she had not honestly 
obtained possession of the eggs she was carrying. The evidence however dis-
closed that eggs bearing the “Livestock” mark were produced by the Livestock 
Farm of the Department of Agriculture and were sold and delivered not only to 
the Public Hospital, Georgetown, but to members of the staff of the department 
and could find their way into the possession of other persons. There was no evi-
dence that any eggs bearing this mark were missed from the kitchen of the hospi-
tal on that day, which it was possible for the appellant to take. 

The Full Court quashed the conviction of larceny on the ground that they did 
not find sufficient evidence and circumstances to justify the magistrate’s finding 
that there was proof of ownership of the eggs in the person in whose name the 
property alleged to be stolen was laid, viz., the inhabitants of the Colony of Brit-
ish Guiana. 

Here again the circumstances which distinguishes the prementioned case 
from the present one is that the appellant Hinds was not seen removing eggs 
bearing the “Livestock” mark from the premises of the Department of Agricul-
ture and she could have come into possession of the eggs lawfully at the instance 
of a member of the staff of the department. 

In Hinds v. Grant the Full Court considered Rex v. Fuschillo, [1940] 2 All 
E.R. 489, when the appellant Fuschillo was convicted of receiving sugar well 
knowing it to have been stolen where there was no 
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actual proof as to the ownership of the sugar or that sugar had been stolen. 
Sugar had been rationed and the appellant had been found in possession of an 
abnormal and excessive amount of that commodity, and when cautioned by the 
police he replied, “I don’t know why I took it.” It was there held that the sur-
rounding circumstances provided sufficient evidence to go to the jury on the 
charge and the conviction was amply justified by the evidence. The Full Court 
in their judgment stated:— 

“The case must be distinguished from the instant one in that the 
charge in the former was one of receiving stolen goods where although 
there must be proof that the goods have been stolen, the circumstances in 
which an accused person had received the goods may of themselves be 
sufficient proof that they have been stolen.” 

In Schultz v. Ward, 1949 L.R.B.G. 156, the appellant was convicted of 
stealing three reels of Coats’ thread and a napkin the property of the inhabi-
tants of British Guiana. She was employed at the Mental Hospital, New Am-
sterdam, and a patient of the hospital was seen to go into her yard with a bag. 
Shortly afterwards the thread and napkin were found in her house. The napkin 
was clearly identified by marks on it and admitted by the appellant to be the 
property of the Mental Hospital. The thread was similar to that imported by the 
hospital through the Crown Agents and was of a kind which might easily be 
obtained outside the hospital. There was no evidence that any thread was miss-
ing from the hospital. The Court of Appeal allowed the appeal and set aside 
the conviction in respect of both articles holding that there was no evidence to 
disprove her explanation as to her possession with regard to the napkin and in 
respect of the thread there was no sufficient identification of the thread to es-
tablish ownership. The Full Court in its judgment observed:— 

“In our view there was no sufficient identification of any of the arti-
cles included in the charge except the napkin; nor was there any evidence 
that any thread had been stolen from the hospital. None of the articles bear 
a special mark to indicate their ownership and were all articles of a kind 
which might be obtained outside the hospital. The evidence of the respon-
dent is that the reels of thread were Coats’ thread; and the evidence 
amounted to no more than that a patient from the hospital had been seen 
carrying a bag into the appellant’s yard, that shortly afterwards the articles 
charged were found in her house and that they were similar in kind either 
to articles issued to the appellant in the course of her duties at the hospital 
or to articles kept in stock there. The warden of the hospital in a detailed 
list of articles found by him to be missing when he took an inventory on 
February 28th, 1949, does not mention reels of thread among the missing 
articles, and as to identification, he could only say that they were similar 
to the reels imported by the institution through the Crown Agents.” 

In all these cases, therefore, the appellant was not seen removing the arti-
cles in respect of which the charge was laid from their place of origin. 
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RUSSEL ON CRIMES, 8th Edition, at p 1242, volume 2, states:— 

“Where all that can be proved is that it is of the same kind as that 
which has been lost this will not in general be deemed sufficient evidence 
of it having been feloniously obtained and some proof of identity will be 
required. But where this is very recent and the property consists of articles, 
the identity of which is not capable of strict proof from the nature of them 
the conclusion may be drawn that the property is the same unless the pris-
oner can prove the contrary. Thus if a man be found coming out of an-
other’s barn and upon his being searched corn be found upon him of the 
same kind as that in the barn, the evidence of guilt will be pregnant; and 
cases have frequently occurred where persons employed in carrying sugar 
and other articles from ships and wharves have been convicted of larceny 
upon evidence that they were detected with property of the same kind 
upon them recently upon coming from such place although the identity of 
the property as belonging to such and such persons could not otherwise be 
proved.” 

When it was considered that the evidence disclosed the appellants picked 
and peeled 10,000 coconuts for the proprietor of the estate earlier that day all 
of which were sold to Arnold McGarrell who gave evidence for the defence 
and who did not state he had lost any coconuts, and that the proprietor of the 
neighbouring estate, Greenfield, who gave evidence for the prosecution that he 
had last picked coconuts two weeks before the day in question and did not 
miss any coconuts on that day, we take the view that there was abundant evi-
dence on which the magistrate could have drawn the inference that the coco-
nuts found in the possession of the appellants on the coconut estate at Orange 
Nassau came from the trees thereon. 

While we are of the opinion that the magistrate erred when he held that a 
special property in the coconuts was conferred on the proprietor of the estate, 
nevertheless on the application of the principles in the foregoing authorities to 
the evidence in the case, we are convinced that from the surrounding circum-
stances there was ample evidence on the record upon which the magistrate 
could have reasonably arrived at the conclusion that the coconuts found in the 
possession of the appellants were the property of the proprietor of the estate, 
Beekam Rajnarine. 

The appeal is therefore dismissed and the conviction and sentence af-
firmed, with costs fixed at $20.00 to the respondent. 

Appeal dismissed.
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(In Full Court, on appeal by way of case stated from the decision of a judge 
in chambers (Holder, C.J., Stoby and Phillips, JJ.) September 25, 26, 
29, December 13, 1958, September 2, 1959). 
Income Tax — Uncollectable loans to employees — Whether deductible for the 

purpose of ascertaining chargeable income — Income Tax Ordinance, Cap. 299. s.s. 
12 and 14. 

For the purpose of ascertaining their chargeable income the appellants claimed a 
deduction of the sum of $134.50 being an amount written off as bad debts in respect of 
uncollectable loans made to their employees. 

Held (i) to qualify as proper deductions the payments must in truth have been laid 
out exclusively for the purposes of the trade and not merely with the incidental inten-
tion of assisting the trade; 

(ii) the loans were to some real extent made for the purpose of promoting the in-
terests of the company in encouraging good staff relationships but not wholly and exclu-
sively for the purposes of producing, acquiring or earning the profits of the trade within 
the meaning of s. 12 (1) of the Income Tax Ordinance, Cap. 299, and were, therefore, not 
deductible in ascertaining the appellants’ chargeable income. 

Appeal dismissed. 
J. H. S. Elliott for the appellants. 
G. M. Farnum, S-G., for the respondent. 

PHILLIPS, J., delivered the judgment of the court: The special case stated 
pursuant to s. 57 of the Income Tax Ordinance, Cap. 299, on appeal from the 
judge in chambers is as follows:— 

1. The appellants, Bookers Central Services Ltd., appealed against an 
assessment to income tax in the sum of $5,997.16 for the year ending 
31st December, 1953. 

2. The said assessment was made under the provisions of the Income 
Tax Ordinance, Cap. 299, in respect of the appellants’ profits from 
management services. 

3. The appellants are a company incorporated in this colony whose reg-
istered office is situate at lots 49/50, Water Street, Georgetown. 

4. On the 22nd July, 1954, the appellants submitted an income tax return 
and profit and loss account in respect of their income for the year end-
ing the 31st December, 1953. 

5. In the said return the appellants claimed to deduct for income tax pur-
poses the sum of $155.25 in respect of bad debts written off in the 
profit and loss account, of which the sum of $134.50 was in respect of 
uncollectable loans made to employees of the appellants. 

6. On the 17th November, 1955, the respondent computed the appel-
lants’ income tax liability, and in his said computation disallowed the 
said deduction as to $134.50 for bad debts arising out of loans to em-
ployees. 

7. On the 25th January, 1956, the appellants objected to the respondent’s 
assessment on the grounds that in the said computation of chargeable 
income no deduction was allowed for bad debts arising from loans to 
staff, $134.50, and that such bad debts were a proper charge against 
profits. 
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8. On the 17th February, 1956, the Commissioners heard the said objec-
tion, and on the 28th February, 1956, they maintained the said as-
sessment. 

9. At the hearing it was proved or admitted that the said sum of $134.50 
formed part of moneys which had been lent to employees of the appel-
lants and that the said loans of $134.50 became uncollectable during 
the year immediately preceding the year of assessment. 

10. It was contended on behalf of the appellants that — 

(a) the said sum of $134.50 was a proper deduction in computing 
the appellants gains and profits under the Ordinance; 

(b) the said sum was an outgoing or expense wholly and exclu-
sively incurred during the year immediately preceding the year 
of assessment by the appellants in the production of their in-
come; 

(c) the said sum was a bad debt incurred in the appellants’ trade or 
business; 

(d) the said sum was not a prohibited deduction under the provi-
sions of s. 14 of the Income Tax Ordinance, Cap. 299. 

11. It was contended on behalf of the respondent that — 

(a) the said sum of $134.50 was not a proper deduction in comput-
ing the appellant’s gains or profits under the Ordinance; 

(b) the said sum was not outgoings or expenses wholly and exclu-
sively incurred in the production of the appellants’ income; 

(c) the said sum was not a bad debt incurred in the appellants’ trade 
or business deductible under the provisions of s. 12 (1) (e) of 
the Income Tax Ordinance, Cap. 299; 

(d) the said sum was a prohibited deduction under the provisions of 
s. 14 (b) of the Income Tax Ordinance, Cap. 299. 

12. It was not contended on behalf of the appellants that the debt claimed 
as bad was a trading debt. 

13. On the 26th April, 1958, the judge in chambers dismissed the appel-
lants’ appeal and confirmed the assessment. 

14. On the 17th May, 1958, the appellants, being dissatisfied with the 
decision, applied to the judge in chambers, to state a case on 
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a question of law for the consideration of the Full Court as to whether or not, 
in ascertaining the chargeable income of the appellants the said sum of 
$134.50 is deductible as — 

(a) an outgoing or expense wholly and exclusively incurred during 
the year immediately preceding the year of assessment by the 
appellants in the production of their income; or 

(b)  a bad debt incurred in the appellants’ trade or business and de-
ductible under the provisions of s. 12 of the Income Tax Ordi-
nance. 

It was admitted that there was no direct authority on the issue involved in 
this appeal. 

Counsel for the appellants submitted that where a company makes loans to 
assist its employees and these loans are not repaid and become uncollectible 
they ought to be regarded as an expense of the company which may be de-
ducted for the purpose of income tax under s. 12 of the Income Tax Ordinance, 
Cap. 299 — not as trading debts under paragraph (e) of s. 12 (1) but under the 
general provisions in the opening words of the section. 

Section 12 enacts as follows:— 

“(1) For the purpose of ascertaining the chargeable income of any per-
son there shall be deducted all outgoings and expenses wholly and exclu-
sively incurred during the year immediately preceding the year of assess-
ment by that person in the production of the income, including 

(e)  bad debts incurred in any trade, business, profession or voca-
tion, proved to the satisfaction of the Commissioner to have be-
come bad during the year immediately preceding the year of as-
sessment and doubtful debts to the extent that they are respec-
tively estimated to the satisfaction of the Commissioner to have 
become bad during that year notwithstanding that the bad or 
doubtful debts were due and payable prior to the commence-
ment of the year, provided that all sums recovered during that 
year on account of amounts previously written off or allowed in 
respect of bad or doubtful debts be treated for the purposes of 
this Ordinance as receipts of the trade, business, profession or 
vocation for that year,” 

Section 14 of the Ordinance enacts as follows:— 

“For the purpose of ascertaining the chargeable income of any 
person no deduction shall be allowed in respect of — 

(b) any disbursement or expenses not being money wholly and ex-
clusively laid out or expended for the purpose of acquiring the 
income;” 
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He further submitted:— 

(1) that bad debts are specifically made deductible by para. (e) of s. 
12 (1) of the Income Tax Ordinance, provided they are trading debts, and that 
though this debt was admittedly not a trading debt it can be said that this un-
collectable loan is a bad debt within the opening words of s. 12 as “Expenses 
wholly and exclusively incurred in the production of the income;” 

(2) that moneys lent to employees to promote good staff relation-
ships (as admitted in this case) are “Expenses wholly and exclusively incurred 
in the production of the income” — that if a company can make presents of 
sums of moneys which are deductible expenses for the purposes of income tax, 
a fortiori, if instead of giving “lends” the money it should be entitled to deduct 
the sums loaned, if made to promote good staff relationships — that they are 
indistinguishable because the principle is always the same; Smith v. Incorpo-
rated Council of Law Reporting, (1914) 6 T.C. 477; Hancock v. General Re-
versionary and Investment Company Ltd., (1918) 7 T.C. 358; Mitchell v. No-
ble Ltd., (1927) 11 T.C. 372. 

(3) that the Commissioner’s mistake was that because the loan was 
not a trading debt and therefore not within para. (e) it was not deductible; 

(4) that the remedy is for the Commissioner to make an additional 
assessment on the employee of such a bad debt and that the company should 
have made a return to the Commissioner of the amount of loan when written 
off as a payment or allowance made to the employee and the employee would 
on that be liable to pay income tax; 

(5) that the phrases (a) “wholly and exclusively laid out and ex-
pended for the purposes of the trade” in the English Act (Rule 3 (a) of the 
Rules applicable to Schedule D, Cases I and II); (b) “wholly and exclusively 
incurred in the production of the income” in section 12 of the local Ordinance; 
(c) “not exclusively incurred in the production of the assessable income” in 
the New Zealand Income Tax Act, 1916, section 86 (1); and (d) “laid out or 
expended for the purposes of earning income” in the Canadian Income Tax 
War Tax Act, s. 6 (a), are in substance the same — that the Legislatures in-
tended in each case to allow legitimate business expenses — that the court 
should look to the substance of the matter and be guided by realistic commer-
cial considerations and that the real test is “was the expenditure laid out in 
profit earning;” 

(6) and, finally, even though there is a difference in language be-
tween the local Ordinance and the English Act nevertheless the words “in the 
production of the income” must be interpreted as “in the course of” and that in 
any view a reasonable expenditure to promote good staff relationship is an 
expenditure “in the production of” or “in the course of” the production of the 
income. 



 219
BOOKERS v. I.R.C. 

(7) that Mr. HANNAN in his textbook (PRINCIPLE OF INCOME TAXA-
TION) in chapters 23 and 24 gives the right approach to this problem—that an 
expenditure incurred in gaining or producing the assessable income is satisfied 
if the expenditure was made in the given year or accounting period and is inci-
dental and relevant to the operations or activities regularly carried on for the 
production of the income. Nevile and C. Ltd. v. F.C. of T (1937), 56 C.L.R. pp. 
305-306, per DIXON, J. 

(8) that in the case of Morgan v. Tate & Lyle Ltd., [1954] 2 All 
E.R. 413, in his submission, the decision of the minority is to be preferred. 

Counsel for the appellants in his argument sought to contrast and compare 
the English decisions on this subject, which he divided into three categories 
and reviewed the relevant authorities. 

The first category dealt with was where the expense was disallowed be-
cause although properly incurred for the purposes of the business they were 
capital and not income expenses. He reviewed the case of Atherton v. British 
Insulated Helsby Cables Ltd., (1925) 10 T.C. p. 155. 

The second category dealt with was where the expenditure was bad debts 
within the meaning of para. (e) or nothing at all (trading debts). He reviewed: 
Hagar v. C.I.R. (1929), 14 T.C. 433; Absolom v. Talbot (1944), 26 T.C. 166; 
Reid’s Brewery Co. Ltd. v. Male (1891), 3 T.C. 279. 

The third category dealt with was where the expenditures were irre-
coverable depredations of directors as opposed to ordinary employees. 

He reviewed the case of Curtis v. Oldfield Ltd. (1925), 9 T.C. 319. 

Counsel further submitted that Hagart’s case (1929), 45 T.L.R. 338, relied 
on by the Solicitor-General was not the relevant case that should have been 
relied on by the judge. 

The oft-quoted observation of Lord DAVEY (discussed by the judge) in 
Strong & Co. Ltd. v. Woodifield, [1906] A.C. 448, below is Still the guiding 
light for the purposes of construction of these sections, vide at p. 458 — 5 T.C. 
p. 220:— 

“These words are used in other rules, and appear to me to mean for 
the purpose of enabling a person to carry on and earn profits in the trade, 
etc. I think the disbursements permitted are such as are made for that pur-
pose. It is not enough that the disbursement is made in the course of, or 
arises out of, or is connected with, the trade, or is made out of the profits 
of the trade. It must be made for the purpose of earning the profits.” 

In Morgan v. Tate and Lyle, Lord DAVEY’S observations were more fully ex-
plained but they have never been overruled. 
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Each case has to be decided upon its own facts. We have read and exam-
ined all the authorities presented to us and in no case were the facts identical 
with the facts in the present case. 

The judge in his decision concluded as follows:— 

“On a consideration of the facts of this case and applying Lord 
CAVE’S statement of the principle in Atherton’s case I am of the opinion 
that the making of loans by the company to its employees is not in the cir-
cumstances of this case consistent with any interest of the company in re-
lation to the production of its income and any loss occasioned thereby is 
not an outgoing or expense wholly and exclusively incurred by the com-
pany in the production of its income.” 

In Atherton v. British Insulated and Helsby Cables Ltd., (1925) 10 T.C. 
155, at p. 191 Lord CAVE said:— 

“It was made clear in the above cited cases of Usher’s Wil-sftire 
Brewery v. Bruce and Smith v. Incorporated Council of Law Reporting for 
England and Wales that a sum of money expended, not of necessity and 
with a view to a direct and immediate benefit to the trade, but voluntarily 
and on the grounds of commercial expediency, and in order indirectly to 
facilitate the carrying on of the business, may yet be expended wholly and 
exclusively for the purposes of the trade, . . They found . . that the pay-
ment was made for the sound commercial purpose of enabling the com-
pany to retain the services of existing and further members of their staff 
and of increasing the efficiency of the staff;” 

The Solicitor-General submitted that the appellants’ argument had pro-
ceeded on the line that the employer has spent money which might produce 
income, that it was not known whether it produced any at all but merely be-
cause it was spent in a pious hope of increasing the income it was therefore 
deductible, which argument he urged was not acceptable. He said that a gift to 
an employee is not deductible unless exclusively laid out for the production of 
the income which was in each case a question of fact. He urged that a loan 
could not be converted to a gift and that it was for the Commissioner to find as 
a fact whether it was a bad debt in all the circumstances. That a sum does not 
become irrecoverable so as to be a bad debt because the employer decides not 
to pursue his remedy or seek to recover it. He finally urged that the relevant 
sections of the New Zealand Income Tax Act and the Local Ordinance were 
almost identical and submitted that the court ought to follow the reasoning in 
Ward & Co., Ltd. v. C. of T., [1923] A.C. 145. In that case Viscount CAVE said 
at pp. 149, 150: 

“the expense may have been wisely undertaken and may properly find 
a place either in the balance sheet or the profit and loss account of the ap-
pellants; but this is not enough to take it out of the prohibition of s. 86 (1) 
of the Act. For that purpose it must have been incurred for the direct pur-
pose of producing profits.” 
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We would wish however to refer to the case of the Racecourse Betting 
Control Board v. Young, (1958) 1 W.L.R. 705. In that case the Racecourse 
Betting Control Board operated totalisators on approved racecourses under the 
provisions of the Racecourse Betting Act, 1928. Under that Act the Board 
caused the moneys staked, less a certain percentage, to be distributed to the 
persons placing winning bets and the percentage deducted was paid into the 
totalisator fund. This fund was utilised to pay the expenses of the Board and 
the surplus was to be applied in accordance with the scheme approved by the 
Secretary of State “for purposes conducive to the improvement of breeds of 
horses or the sport of horse racing.” The Board carried on a trade as a totalisa-
tor operator and was assessed to income tax under Schedule D accordingly. 

In the years 1953-55 the Board expended certain sums out of the totalisa-
tor fund by paying small amounts to racehorse owners who ran horses at race-
courses with which the Board was concerned, by paying sums to the owners of 
such racecourses to improve the structures and amenities of those racecourses, 
by paying to owners and trainers amounts towards their expenses in transport-
ing racehorses to those racecourses and by meeting certain expenses of the 
Jockey Club and the National Hunt Committee, by paying sums to assist those 
responsible for discharging the expenses of point-to-point meetings and finally 
by making payments to assist and encourage racing under the rules of the 
Pony Turf Club. These payments were proper payments within the scheme ap-
proved by the Secretary of State but it was claimed unsuccessfully by the 
Board before Mr. Justice UPJOHN and the Court of Appeal that the payments 
were proper deductions in assessing their profits or gains of their trade as a 
totalisator operator. 

Of the various objects for which the totalisator fund could be applied, the 
Board had chosen those listed above with the object of increasing the receipts 
of its totalisators as, for example, they were calculated to increase the amount 
of racing and the number of persons present at the racecourses in question. 
Nevertheless, the payments did improve the breed of horses or the sport of 
horseracing and were to some real extent at least made for the purpose of as-
sisting and promoting the interests of racehorse owners. In other words, the 
Board applied the surplus moneys for the purposes which Parliament had des-
ignated which were essentially distinct from the business purposes of the 
Board, but nevertheless selected those purposes which were most calculated to 
promote the Board’s business interests. The payments therefore amounted to 
an application of the profits of the business in a proper manner, but calculated 
to assist the trade of the Board. This did not, however, make them expenses of 
the Board in earning the profits from the trade. It was also held that the fact 
that the disbursement ensured for the benefit of a third party is not a factor 
which causes the payment to be disallowable as an expense of the trade, unless 
such benefit to the third party is one of the purposes of the payment which is 
then not wholly and exclusively for the purposes of the payer’s trade. 

In the instant case the loan to an employee was to some real extent made 
for the purpose of promoting the interests of the company in en 
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couraging good staff relationships but not wholly and exclusively for the pur-
pose of producing, acquiring or earning the profits of the trade. In our view the 
payments to qualify as proper deductions must in truth have been laid out ex-
clusively for the purposes of the trade and not merely with the incidental inten-
tion of assisting the trade. In our judgment the judge applied the right principle 
and we are not prepared to interfere with his finding. The appeal is accordingly 
dismissed with costs. The answers to the questions asked are therefore as fol-
lows:— 

As to (a): the answer is in the negative.  
As to (b): the answer is in the negative. 

Appeal dismissed. 

Solicitors: H. C. B.  Humphrys (for the appellants); P. M. Burch-Smith, Crown 
Solicitor (for the respondent). 
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(In the Full Court, on appeal from the magistrate’s court for the East Dem-
erara Judicial District (Luckhoo, J., and Bollers, J. (ag.)) July 20, 22, 
September 2, 1959). 

Landlord and tenant — Injury to tenant’s wife from latent defect — Landlord 
not notified of defect but had right to inspect — Whether landlord liable — Land-
lord and Tenant Ordinance, Cap. 185, s. 44. 

By s. 44(1) of the Landlord and Tenant Ordinance, Cap. 185, there is implied 
in every contract for letting any house for human habitation an undertaking that 
“the house will be kept by the landlord during the tenancy in repair and in all re-
spects reasonably fit for human habitation”; and by subs. (2) the landlord is given a 
right to “enter any premises to which (the) section applies for the purpose of view-
ing the condition thereof. 

The respondent was the wife of a tenant of a house to which s. 44 applied. 
While walking on the floor one of the floor boards suddenly gave way with the 
result that she was injured. No notice of defect had been given to the appellant 
landlord. The appellant appealed from an order of the magistrate awarding dam-
ages to the respondent. 

Held: although the defect was latent and the landlord had a right of inspection 
he was not liable in the absence of notice of the defect. 

Appeal allowed. 

B. O. Adams for the appellant.  

F. R. Wills for the respondent. 

Judgment of the Court: The sole but important point in this appeal is 
whether it is a condition precedent to the liability of a landlord for injuries sus-
tained by an inmate of a house let by the landlord for 
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human habitation, the injuries resulting from a latent defect in the condition of 
the house, that notice of the defect should be given the landlord, the landlord 
having a right of access to inspect the state of repair of the house. 

The respondent is the wife of John Boucher to whom the appellant, the 
landlord, let a cottage at Triumph Village, East Coast, Demerara, for human 
habitation at a monthly rental of twelve dollars. The respondent resided with 
her husband in this cottage and on the 15th January, 1957, while the tenancy 
was still subsisting, she sustained injuries as a result of a defect in the flooring 
of the cottage. In her evidence given before the magistrate of the East Demer-
ara Judicial District at the hearing of her claim the respondent stated that when 
she was walking on the floor one of the floor boards suddenly gave way leav-
ing an opening through which her right leg went up to her thigh and that as a 
result she suffered injury to her right leg and was hospitalised for a fortnight. It 
is common ground that the defect in the flooring was a latent defect and that 
no notice thereof had been given to the landlord prior to the accident. The re-
spondent instituted a claim against the appellant for $250 damages for the inju-
ries she sustained. 

The respondent’s claim before the magistrate and also before us was in the 
main as an inmate of the cottage and is based on the provisions of subs. (3) of 
s. 44 of the Landlord and Tenant Ordinance, Cap. 185. Section 44 of that Or-
dinance provides as follows: 

“(1) In any contract for letting any house for human habitation, there 
shall, notwithstanding any stipulation to the contrary, be implied a condi-
tion that the house is at the commencement of the tenancy, and an under-
taking that the house will be kept by the landlord during the tenancy, in 
repair and in all respect reasonably fit for human habitation: 

Provided that the condition and undertaking aforesaid shall not be im-
plied where a house is let for a term of not less than three years upon the 
terms that it be put by the lessee into a condition reasonably fit for human 
habitation, and the lease is not determinable at the option of either party 
before the expiration of three years. 

(2) The landlord, or any person authorised by him in writing, may at 
reasonable times of the day, on giving twenty-four hours notice in writing 
to the tenant or occupier, enter any premises to which this section applies 
for the purpose of viewing the state and condition thereof. 

(3) Where the property or the person or the health of an inmate of any 
house to which this section applies is, by reason of a breach by the land-
lord of the condition or the undertaking in this section mentioned, injuri-
ously affected, such inmate shall be entitled to recover damages from the 
landlord of the house in respect of such injurious affection. 
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(4) This section applies to a contract made either before or after the com-
mencement of this Ordinance.” 
The magistrate gave judgment in favour of the respondent for $150 with 

costs and in his memorandum of reasons for decision he has stated that he is of 
the opinion that since the case of Heap v. Ind Coope and Allsopp, [1940] 2 
K.B. 476, it no longer appears to be necessary for prior notice of defect to be 
given a landlord to render him liable under the provisions of s. 44 of the Land-
lord and Tenant Ordinance, Cap. 185. The appellant has appealed from the 
decision of the magistrate on the ground that it is erroneous in point of law in 
that it was a condition precedent to the appellant’s liability that prior notice of 
the defect should have been given him. 

It was conceded at the hearing of this appeal by counsel for the respondent 
that liability could not attach to the appellant in nuisance for the reason that 
where the alleged nuisance is not on the highway a person claiming damages 
in nuisance must show some proprietary interest which the respondent in this 
case is unable to do. Counsel also conceded that on the facts of this case the 
appellant would not be liable to the respondent in negligence. He has further 
conceded that the case of Heap v. Ind. Coope and Allsopp, relating as it does 
to injury caused to a passerby on the highway, cannot be used in support of the 
magistrate’s decision. The question is whether the respondent can succeed by 
virtue of the provisions of s. 44 of the Landlord and Tenant Ordinance, Cap. 
185. 

The provisions of subss. (1) and (2) of s. 44 of the Landlord and Tenant 
Ordinance, 1947, (now subss. 44 (1) and (2) of the Landlord and Tenant Ordi-
nance, Cap. 185 (Kingdom Edition of the Laws)) appear to have been mod-
elled on those of subss. (1) and (2) of s. 2 of the Housing Act, 1936, (26 Geo. 5 
& 1 Edw. 8, c. 51) which repeat s. 1 of the Housing Act, 1925, (15 Geo. 5, c. 
14) and substantially re-enact the provisions of the Housing of the Working 
Classes Act 1890, s. 75. The provisions of subs. (1) of s. 44 of the Landlord 
and Tenant Ordinance, Cap. 185, without the proviso thereto, and sub. (3) of 
that section are substantially the same as those which appeared in ss. (2) and 
(3) of s. 212 of the Local Government Ordinance, Cap. 84 (Major Edition) 
replacing those of s. 2 the Local Government (Landlord’s Liability for Repair) 
Ordinance, 1921 (No. 5) (which were adapted in part from s. 14 of the Hous-
ing, Town Planning, Etc., Act, 1909 (9 Edw. 7 c. 44)). The provisions of s. 44 
of the Landlord and Tenant Ordinance, Cap. 185, and the other local enact-
ments referred to above are wider than the corresponding English enactments 
in that on breach of the implied condition or undertaking any inmate whose 
property, person or health is injuriously affected may recover damages under 
the local enactments whereas under the English enactments only a tenant may 
recover damages. 

In Fisher v. Walters, [1926] 2 K.B. 315, owing to a latent defect the ceil-
ing in one room of a house to which the Housing, Town Planning, etc., Act, 
1909 applied, fell and damaged the tenant’s furniture. A Divisional Court, 
FINLAY, J., and MAC KINNON, J., held that the absence of notice to a landlord 
of the defect did not preclude the tenant from recovering damages under the 
provisions of ss. 14 and 15 of the Housing, 
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Town Planning, etc. Act, 1909. (which are substantially the same as those of s. 1 
of the Housing Act, 1925, of s. 3 of the Housing Act. 1936, and of ss. (1) and (2) 
of s. 44 of the Landlord and Tenant Ordinance, Cap. 185). That decision was 
referred to during the course of the argument before the Court of Appeal in Mor-
gan v. Liverpool Corporation., [1927] 2 K.B. 131, but no reference to the deci-
sion was made by the judges of the Court of Appeal in their judgments. ATKIN, 
L.J., and LAWRENCE, L.J., held that under the provisions of section 1 of the 
Housing Act, 1925 (which are similar to those of ss. 14 and 15 of the Housing, 
Town Planning, etc., Act, 1909, and of ss. (1) and (2) of s. 44 of the Landlord 
and Tenant Ordinance, Cap. 185), it was a condition precedent to the liability of 
a landlord that notice of latent as well as of patent defects should be given him 
by the tenant, whether or not the landlord has a right of access to inspect the state 
of repair of the house. Lord HANWORTH. M.R., while agreeing that notice was a 
condition precedent to the landlord’s liability in a case of a patent defect, ex-
pressed no opinion as to a case where the defect was latent. It is to be observed 
that in Morgan’s case the defect— the breaking of the sash cord of a window—
was in the circumstances of that case regarded as a patent defect. The decision of 
the Court of Appeal in Morgan’s case was applied in the local cases of Conway 
v. Martin, 1928 L.R.B.G. 26, where the defect was patent and the relevant enact-
ment s. 2 of the Local Government (Landlord’s Liability for Repairs) Ordinance, 
1921 (No. 5) and Smart v. Vieira, 1931-37 L.R.B.G. 337, where the defect was 
also patent and the relevant enactment s. 212 of the Local Government Ordi-
nance. Cap. 212. In Jeffrey v. Mendes, 1928 L.R.B.G. 43, a case of a latent de-
fect somewhat similar to that in the present case the trial judge Sir ANTHONY DE 
FREITAS, C.J., rejected the plaintiff’s testimony that the fall she said she sus-
tained was the result of a floor board in the demised house being broken and 
accordingly dismissed the plaintiff’s claim. The trial judge stated, however that 
since the decision in Morgan’s case notice to the landlord of the defect was a 
condition precedent to his liability under the relevant enactment, s. 2 of the Local 
Government (Landlord’s Liability for Repairs) Ordinance. 1921. 

The decision of the Court of Appeal in Morgan’s case was approved by the 
House of Lords in Mc Carrick v. Liverpool Corporation, [1947] A.C. 219, where 
the relevant enactment was s. 2 of the Housing Act, 1936 (which reproduced s. 1 
of the Housing Act, 1925). 

In Mc Carrick’s case the tenant fell and fractured her leg as a result of the 
defective condition of two stone steps leading from the kitchen to the back 
kitchen of the house let to her. No notice of want of repair had been given to the 
landlord. In his opinion in that case Lord PORTER stated that he was of the view 
that no question of latency of the defect came in issue as it did in Fisher v. Wal-
ters and that if it did the decision in that case would have to be carefully scruti-
nised. Lord UTHWATT in his opinion stated that as latent defects were not in 
question he expressed no opinion as to their position in relation to the undertak-
ing implied by the provision in issue. But Lord SIMONDS, in whose opinion both 
Lord THANKERTON TT and Lord MACMILLIAN concurred, stated that Fisher v. Wal-
ters was in his view inconsistent with higher authority and could not stand. The 
opinions delivered clearly state the reasons why it is considered necessary for 
notice of want of repair to be given the landlord before any liability could arise 
by reason of the implied condition. Lord PORTER in 
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his opinion has added that nothing he has said is meant to affect one way or the 
other such a case as Melles & Co. v. Holmes, [1918] 2 K.B. 100. where no 
notice was given by the tenant but the landlord had knowledge aliunde of the 
want of repair or to lessen the landlord’s obligation where he keeps part of the 
premises under his own control and has a constant opportunity of observing 
the state of repair. 

In the course of his opinion Lord THANKERTON said (at p. 223) — 
“The effect of s. 2, sub-s 1, of the Housing Act, 1936, is to incorporate 

the prescribed condition in the contract for letting so that it becomes an in-
tegral part of the contract, the whole of which falls to be looked at for pur-
poses of construction, and the statutory origin of such condition, once it 
has been inserted in the contract, does not differentiate it from any of the 
conventional stipulations in the contract in any question of construction. It 
follows that the implied condition as to notice of the material defect estab-
lished by the long line of authority referred to by my noble and learned 
friend, falls to be implied in the present case, and the appeal fails.” 
At pp. 224, Lord PORTER said: 
“. . . . . . . in construing this statute its exact terms must be considered. It 
does not impose extraneously a duty upon the landlord, it merely inserts a 
term into the tenancy agreement, and this term then becomes part of the 
contract between the parties, whether they wish it or not. In such a ten-
ancy there is no reason why any term should not be implied, provided it 
is necessary to secure the business efficacy of the contract and it is not 
contrary to the provisions of the Act. In determining this question one 
must treat the tenancy agreement as if the provision enjoined by the Act 
was inserted in it and consider whether an agreement in that form means 
that the landlord must keep the premises habitable though no notice has 
been given to him that they were not fit for human habitation. My Lords, 
I cannot see that the insertion of the words “provided he knows that the 
premises are not in habitable repair”, or, if you please “provided that the 
tenant has given him notice of the want of repair”, is contradictory of the 
wording of the section, though no doubt it limits its effect. But it still has 
to be determined whether their insertion is necessary to give business ef-
ficacy to the contract. I think it is”. 

Lord SIMONDS in rejecting the contention that where a right of entry is re-
served to the landlord prior notice of a defect need not be given the landlord, 
said:— 

“On a long line of authority beginning with Makin v. Watkinson it is clear 
that on a covenant by a lessor to keep demised premises in repair he can-
not be sued for non-repair unless he has received notice of want of repair. 
In the case cited it appears that the lease did not reserve to the lessor the 
right to enter and to inspect the demised premises and counsel for the ap-
pellant has urged that this makes all the difference and that the right of en-
try given by the imported term distinguishes the present from other cases. I 
think that this is not a valid distinction, In London & South Western Ry. 
Co. 
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v. Flower the principle was applied . . . . . . So also in Hugall v. McLean (a 
case which was I think misunderstood in Fisher v. Walters itself a decision 
which is, I think, inconsistent with higher authority and cannot stand) . . . . 
. . .”. 

“I will refer finally to Morgan’s case again. ATKIN, L.J. closely exam-
ines the principle. I will cite only two short passages. He says: “The result 
is, to my mind, that in all cases of that kind, speaking generally, it is a 
condition of the liability of the landlord that he should receive notice of 
the repairs,’ and later, ‘I think the power of access that is given, extensive 
though it may be, does not take the case away from the principle from 
which the courts have inferred the condition that the liability is not to arise 
except on notice.” The judgment that I have cited of Lord ATKIN is the 
more valuable because it was given after the judgment of this House in 
Murphy v. Hurley, on which the appellant relies. There, the question being 
whether notice was a condition precedent to the liability of a landlord to 
keep in repair a sea-wall erected by him for the common protection of a 
number of holdings, it was held that it was not. The salient fact was that 
the sea-wall, so far from being in the exclusive occupation of any tenant 
was, as Lord BUCKMASTER said “intended to be within the control of the 
landlord.” It is, I think, true that in the speeches of Lord BUCKMASTER and 
of the other noble and learned Lords who heard the case there are observa-
tions which suggest that the principle has no application where the land-
lord has means of access and therefore means of knowing of the defect, 
but the ratio decidendi of the case is that the sea-wall was not in the exclu-
sive occupation of any tenant, a fact always held sufficient to exclude the 
principle, see, e.g., Melles & Co. v. Holme. In none of the speeches is 
there any suggestion that the cases in which, though there was a right to 
enter and therefore means of knowledge, yet the principle was applied, 
were wrongly decided. It is on this footing that the Court of Appeal de-
cided Morgan’s case and in my opinion they were right. I conclude, then, 
that the provision imported by statute into the contractual tenancy must be 
construed in the same way as any other term of the tenancy and, so con-
strued, does not impose any obligation on the landlord unless and until he 
has notice of the defect which renders the dwelling not ‘reasonably fit for 
human habitation’.” 
In his judgment in Morgan’s case, ATKIN, L.J., in referring to the statutory 

condition implied in the contract of tenancy by virtue of the provisions of sec-
tion 1 of the Housing Act, 1925, said ([1927] 2 K.B. at pp. 149 — 151):— 

“It is merely a statutory term of the contract. If it had been an express 
term I think there would be no doubt that in ordinary circumstances the 
obligation of the landlord to do repairs does not come into existence until 
he has had notice of the defect which his contract to repair requires him to 
make good. The reason for that is obvious. The landlord has given the ten-
ant exclusive occupation of the house. The landlord, therefore, is not in a 
position to know 
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whether the house is in repair or out of repair, and it is held that it would be 
quite contrary to justice to impose an obligation to repair of this kind upon a 
landlord in respect of matters of which he has in fact no knowledge. It appears 
to me that the reason for reading in that condition depends, and depends in 
truth and in fact, solely upon that consideration; he has given the exclusive 
occupation of the house to his tenant and he himself does not know, and, more 
than that, he has not the means of knowledge. The result is, to my mind, that in 
all cases of that kind, speaking generally, it is a condition of the liability of the 
landlord that he should receive notice of the repairs. Any other view would 
certainly impose a very considerable hardship upon the landlord, as is illus-
trated by this case. Here is a case of something which arose quite suddenly. It 
is possible that a very careful inspection of the window cords might have re-
vealed the state in which they were, but there are many other defects which 
arise quite suddenly, leaks quite suddenly spring up in joints of water pipes 
and gas pipes, and so on, and to say that the landlord is responsible for the 
consequences of these not being in repair in circumstances in which no time 
could have elapsed between the time when the defect first arose and the time 
when the injury from it occurred, would certainly be to impose a very harsh 
obligation upon a landlord which the courts do not impose except subject to a 
condition that he must receive notice of the defect. To my mind in those cir-
cumstances it is clear that, if the landlord gives the exclusive occupation to the 
tenant, the landlord does not in fact know, and in this case could not know of 
the defect. It is true that he has a right of access given to him by the Act—and I 
think he has stipulated for perhaps a larger right of access in the terms of the 
tenancy —that is to say, he may come upon the premises at any time after 
twenty-four hours’ notice to inspect the state of repairs; but such acts as that, 
though useful to the landlord and to the tenant to enable the landlord to repair 
defects which arise from time to time, are quite insufficient to redress the in-
justice that would arise from imposing this obligation upon the landlord. In-
deed it could not be of any value unless the landlord lived on the premises to 
the same extent that the tenant did. As I said before, I cannot imagine a set of 
circumstances which would be more intolerable to a tenant, to say nothing of 
the landlord, if the landlord had repeatedly day by day and so on, in order to 
protect himself, to survey all his houses for the purpose of seeing whether 
there was any little defect which might result and cause injury. I think the 
power of access that is given, extensive though it may be, does not take the 
case away from the principle from which the courts have inferred the condition 
that the liability is not to arise except on notice. The position is quite a satisfac-
tory one, because as soon as the tenant is aware of the defect he must then give 
notice, and if the landlord does not repair it, the landlord will be liable. If in 
fact the tenant is not able to ascertain the defect, there seems to be no reason 
why the landlord should be exposed to what remains still the same injustice of 
being required to repair a defect of which he does not know, which seems to 
me to be the real reason for the rule. This was a case in which notice was not 
given to the landlord. As I have said, it appears to me that, as soon as the de-
fect became so known by the fall of the sash, the tenant was 
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able to give notice to the landlord and did not give notice. In my view the 
landlord then became under a liability to repair in the circumstances of this 
case, because if he did not, the house would be in a state not in all respects 
fit for human habitation; but as no notice was given, I think the landlord 
was not liable.” 
It is to be observed that in Mc Carrick’s case Lord PORTER stated that he 

was in agreement with the result arrived at in Morgan’s case and in particular 
with the reasoning and decision of ATKIN, L.J., (as he then was) in that case. 

Turning now to the reasons advanced by the Divisional Court in Fisher v. 
Walters for holding that notice of a latent defect is not a condition precedent to 
the landlord’s liability under the relevant enactment (s. 15 of the Housing, 
Town Planning, etc., Act, 1909) FINLAY, J., puts the matter in this way ([1926] 
2 K.B. 315, at pp. 318, 319) — 

“Now we come to s. 15, as to which the argument is, as I have said, 
that inasmuch as no notice was given by the plaintiff of any defect, he is 
precluded from recovering. I do not propose to decide more than is neces-
sary in this case, and I do not think it necessary to review the series of 
cases brought to our attention by Mr. Duckworth, for in my view the 
judgment of the county court judge can be supported upon the ground that 
this being a case of a latent defect, no notice could be given by the tenant, 
because he had not discovered, and could not with reasonable diligence 
have discovered it. I am not aware of any authority which decides, as be-
tween landlord and tenant, that if the tenant could not have discovered the 
defect he is precluded from suing by reason of the absence of notice, and 
there are authorities which tend the other way. In the statute we are con-
sidering nothing is said about notice, and it is impossible, in my opinion, 
to hold upon the words of s. 15 that it is necessary that the tenant, in order 
to be able to recover, should give notice of a defect of which he did not 
know and could not by reasonable diligence have known. What the section 
requires is that the house shall, during the holding, be kept by the landlord 
in all respects reasonably fit for human habitation. Here the landlord was 
entitled to obtain access to the house to view its condition — see s. 15, 
subs. 2 — and there is nothing in the Act which cuts down the plain words 
of the section or entitles us to introduce words into it either importing that 
notice must be given before a tenant can recover, or suggesting that prem-
ises are reasonably fit for human habitation where as here, the fact that 
they are not reasonably fit is because the defect is latent. The question is: 
was this house during the whole time kept by the landlord reasonably fit 
for human habitation? The ceiling fell down. Res ipsa loquitur. The house 
was not kept by the landlord reasonably fit for human habitation. That to 
my mind decides this case.” 
MAKINNON, J., in his judgment stated that he agreed with the reasons 

given by FINLAY, J., and added that while it may be said that Hugall v. 
M’Lean, (1885) 53 L.T. 94, may be authority for the proposition that notice of 
a latent defect is a condition precedent to a landlord’s liability 



 230
FARRIRUDEEN v. BOUCHER 

under an ordinary repairing covenant in an agreement for a lease of a dwelling 
house where there was no covenant enabling the landlord to enter, and so he 
could not enter without permission, that principle cannot be extended to a case 
where an enactment gives the landlord a right to enter and view the state of 
repair of the premises. 

It appears to us that the reasoning applied by the learned judges of the Di-
visional Court in Fisher v. Walters has in effect been rejected by the House of 
Lords in Mc Carrick’s case. The distinctions sought to be drawn by the learned 
judges in Fisher v. Walters and upon which they based their conclusion that 
notice of a latent defect need not be given the landlord have been held by the 
House of Lords in Mc Carrick’s case not to be material on the question of no-
tice. We agree, as the majority of the House of Lords held in Mc Carrick’s 
case, that Fisher v. Walters is inconsistent with higher authority. We also 
agree with the reasons given by ATKIN, L.J., in Morgan’s case for the re-
quirement of notice of a latent defect to be given before liability can attach 
under the enactment in question to the landlord. 

In the result, notice to the landlord in the present case not having been 
given of the latent defect from which the respondent’s injuries resulted, there 
was no breach by the landlord of his undertaking under s. 44 (1) of the Ordi-
nance. The respondent’s claim must therefore fail. The appeal is allowed with 
costs $25 to the appellant and the order of the learned magistrate is set aside. 

Application refused. 
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(Supreme Court (Bollers, J. (ag.)) March 7, 1959). 
Injunction—Trespass to rice lands—Interlocutory injunction—Whether injury 

irreparable—Rice Farmers (Security of Tenure) Ordinance, 1956. 

An application by the plaintiff for an interlocutory injunction to restrain the 
defendants, his landlords, from trespassing on his holding of rice lands was op-
posed on the ground that land is indestructible and that irreparable damage was not 
proved. 

Held: the object of the Rice Farmers (Security of Tenure) Ordinance, 1956, 
being to protect tenants in occupation of rice lands, it could not be said that dam-
ages would be an adequate remedy. Carvalhal v. Pereira, 1953 L.R.B.G. 155, dis-
tinguished. 

Application granted. 
M. Poonai for the applicant. 
E. W. Adams (J. G. Chhangur with him) for the respondents. 
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BOLLERS, J.: This is an application by way of summons for an interlocu-
tory injunction to be granted until the determination of an action for damages 
for trespass. 

The writ of summons was filed on the 31st January, 1959, and served with 
the summons on the defendant on the 17th February, 1959. On the 25th Febru-
ary, 1959, the defendants filed an entry of appearance under protest. On the 7th 
March, 1959, the application for the interlocutory injunction was heard and 
determined, the defendants taking no objection to the form and procedure of 
the summons. 

The plaintiff’s case in his affidavit in support of application for injunction 
is that he is a tenant of the defendants in respect of “3½ acres of rice lands 
situate at No. 65 second depth, Corentyne Coast, in the County of Berbice and 
Colony of British Guiana,” which he rented from the first-named defendant 
since the year 1951, and that he was not in arrears of rent; that during the 
months of December, 1958, and January, 1959, the defendants or by their ser-
vants and or agents wrongfully and unlawfully trespassed upon the land and 
dispossessed him of the said three acres; that he was a rice farmer with no 
other source of earning his livelihood and that he possessed no other rice lands 
and that if the defendants and their servants or agents were not restrained from 
further trespassing or remaining on the land he would suffer irreparable loss 
and damage which could not be adequately compensated for in money. 

The defendants’ case on their affidavits is that the first-named defendant is 
the executor of the estate of George Mars, deceased; and that the second-
named defendant is one of the heirs of the estate of the said George Mars, de-
ceased. 

It is the allegation of the defendants that the plaintiff in the month of No-
vember or December, 1958, terminated his agreement of tenancy, because two 
persons were negotiating for the sale of the said land at No. 65 Corentyne, the 
property of the estate of George Mars, deceased, and that the plaintiff entered 
into an agreement with these two persons. It is the further allegation of the de-
fendants that no one obstructed them or prevented them from ploughing the 
land. The defendants maintain that the plaintiff was not and is not a tenant of 
the first-named defendant for the year 1959. 

It is clear from the affidavits that it is common ground that the plaintiff 
was a tenant of the said land from the year 1951, but whereas the plaintiff is 
alleging that he was a tenant in the year 1959, the defendants are maintaining 
that he had terminated his tenancy in 1958 and was not a tenant in 1959. 

Counsel for the (plaintiff) applicant pointed out that on the affidavit the 
plaintiff had sworn that he had paid his rent up to 1958 and that in the months 
of December, 1958, and January, 1959, the two defendants had ploughed the 
said rice fields and that the second-named defendant was the agent of the first-
named defendant and had issued receipts for rent to the plaintiff in the name of 
the first-named defendant, as executor of the estate of George Mars, deceased. 
He submitted that the plaintiff was 
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protected by the Rice Farmers (Security of Tenure) Ordinance, No. 31 of 1956, 
that under section 3 of the Ordinance a tenancy with regard to rice land is a 
tenancy from year to year and that under s. 5 certain terms and conditions are 
implied in the agreement of tenancy, and that the first of those conditions is 
that the tenancy shall be a tenancy from year to year commencing from the 1st 
May, so that if the plaintiff was a tenant in the year 1958 as admitted by defen-
dants in their affidavit, then up to the 30th April, 1959, he was still a tenant. 
Counsel further submitted that the defendants in their affidavit, were saying 
that he had not determined his tenancy until November or December, 1958, 
and that it followed, that under s. 5 (1) of the Ordinance the plaintiff on the 
defendants’ own case was a tenant up to the 30th April, 1959, and was there-
fore a tenant at the relevant time. 

Counsel further pointed out that under s. 5 (1) (a) a tenant could not termi-
nate the tenancy except as provided for in the Ordinance and that under s. 28 a 
tenant could only terminate his agreement of tenancy relating to rice lands by 
giving to the landlord six months’ notice in writing expiring on the 30th day of 
April in any year. On the defendants’ own affidavit there could be no termina-
tion of the tenancy in law within the meaning of the Ordinance as they had not 
alleged that the plaintiff had served them with such a notice in writing. In any 
case if he had so done it would not take effect until the 30th April, 1959. 

Counsel further pointed out that if there was a determination of the ten-
ancy by the tenant to the landlord and as a result the landlord, relying on it, had 
contracted to sell the land to the two men stated in the affidavit of the defen-
dants, the landlord must still obtain an order for possession from the assess-
ment committee under s. 29 (2) (b). 

Counsel submitted that the whole intention of the defendants was to dis-
possess the plaintiff as they had served him with a notice to quit and there was 
no provision for this under the Ordinance. It followed that if the plaintiff were 
not granted the interlocutory injunction whatever injury he suffered would be 
irreparable as it was his livelihood. 

Counsel for the defendant submitted that the courts are always reluctant to 
grant an interlocutory injunction, because in effect it would be deciding the 
main issue; that there was no clear legal right shown by the plaintiff because of 
the obvious conflict of the plaintiff and defendants in their affidavits; that in 
the circumstances, even if the plaintiff had shown a breach of a right, if the 
loss or damage alleged could be adequately compensated for by money an in-
junction is never granted; and that the plaintiff (applicant) in his affidavit has 
not alleged that he would suffer irreparable damage. 

Irreparable loss or damage must be of a substantial nature which cannot be 
compensated for by damages. The subject matter is land and is indestructible 
and the applicant has not set out facts from which this court can find that the 
damage is irreparable. He cited Carvalhal v. Pereira, 1953 L.R.B.G. 155, as 
an authority for this proposition. He maintained that the affidavit of the plain-
tiff showed that the proper remedy for any infringement of any legal right of 
the plaintiff is for an 
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action for pecuniary compensation; that the total amount claimed was five hun-
dred dollars which the applicant had not stated to be not within the financial 
ability of the defendants to pay. As the land in dispute was only three and a 
half acres on the authority of the dictum of STOBY, J., in Carvalhal v. Pereira 
the damages could be easily assessed. He concluded his argument by maintain-
ing the principle that where damages are an adequate remedy equity would not 
interfere by granting an injunction. 

It is clear from a close study of the Rice Farmers (Security of Tenure) Or-
dinance, No. 31 of 1956, that the whole scheme of the Ordinance is directed to 
and designed for the protection of tenants in occupation of rice lands. I have 
considered the sections of the Ordinance cited by counsel for the plaintiff (ap-
plicant) and also s. 29, which makes provision for the application by a landlord 
to the assessment committee for possession of any holding to which the Ordi-
nance applies only on specified grounds and makes no provision whatsoever 
for the determination of the tenancy by the landlord on a notice to quit; s. 31, 
which states categorically that even if an order for possession is made by the 
assessment committee the tenant shall not be required to quit the holding until 
his crop has been reaped; also ss. 39 and 43 of the Ordinance, which govern 
the position where the landlord seeks to make a re-allocation of the holdings of 
his tenants, and whereby he can only do this if given leave by the committee, 
which leave is not given unless the landlord has made available for the tenant 
other suitable lands. Section 43 makes the landlord guilty of a summary con-
viction offence if the landlord having obtained an order for possession of any 
holding under s. 39 and the order is executed or, if the tenant voluntarily gives 
up his tenancy in consequence of that order, without permission of the assess-
ment committee he then proceeds to use or permits to be used the holding for 
some purpose other than that which constitutes the ground on which the order 
was made. As the Full Court of Appeal have pointed out in Sharma v. Sankar, 
1956 L.R.B.G. 32, it cannot be too strongly stressed that the Ordinance re-
stricts and was designed to restrict the common law right of a landlord to dis-
possess his tenant after the giving of an appropriate notice. At common law if a 
tenant were wrongfully evicted or dispossessed his only remedy was an action 
for damages for breach of the contract of tenancy. He could not sue for a re-
covery of possession of his holding as tenant nor could he seek a declaration 
that he was in fact the tenant. If the intention of the legislature by the Ordi-
nance is the protection of tenants in occupation of rice lands how can it be said 
that damages in this case is an adequate remedy? If the injunction were not 
granted and the plaintiff were to prove his case in the main action, that it to 
say, a clear infringement of his legal right, how could the damages be esti-
mated or assessed, as the tenancy under the Ordinance could last interminably 
unless brought to an end on the specified grounds set out in s. 29 or the tenant 
gave notice to quit in accordance with s. 28 of the Ordinance or the tenancy 
was terminated by mutual consent of the landlord and the tenant under s. 34 of 
the Ordinance. None of these contingencies is alleged in the affidavits. 

In the case of Carvalhal v. Pereira cited by counsel for the defendants it 
was held that as there was so much doubt in the affidavits, as to who had the 
legal right to the land in dispute the application for an injunction must be re-
fused. It is to be noted that when this case was 
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decided in 1953 the Rice Farmers (Security of Tenure) Ordinance had not yet 
come into force. In the circumstances it was a simple matter that the damage 
could be ascertained and the damages easily assessed. This is not the position 
in the instant case. It is worthy of note that STOBY, J., in Diaram Beeputh v. D. 
Budhram, No. 89/1957, granted the interlocutory application to the plaintiff 
(tenant) in circumstances similar to the instant case. 

The damages not capable of being assessed, therefore, it cannot be said 
that the plaintiff in this case could be adequately compensated for by any pe-
cuniary compensation. In any event, the plaintiff, having established prima 
facie the infringement of a clear legal right, is entitled to an interlocutory in-
junction which would have the effect of preserving the “status quo” until the 
main issue is determined. 

To say that the injury is not irreparable because it is in respect of only 
three and a half acres of land would be to give some credence to the view gen-
erally expressed by uninformed persons that there is one law for the rich and 
one law for the poor, which was never the purpose of the law. At p. 352 in 8 
HALSBURY’S LAWS, 3rd edition, it is stated that a plaintiff is entitled to a per-
petual injunction even where the injury is capable of compensation in damages 
if the act in respect of which relief is sought is likely to destroy the subject 
matter in question. 

The plaintiff in this case would be in a far worse position if the defendants 
before the hearing of the action changed the character of the land or let it to 
another, for even under the Ordinance he could not sue for the recovery of pos-
session. 

I am in complete agreement with the submissions made by counsel for the 
plaintiff which I consider to be sound and I find that the plaintiff has estab-
lished prima facie a clear infringement of his legal right and serious and irrepa-
rable damage may be likely to arise if the “status quo” is not maintained. In so 
far as the balance of convenience is concerned, if the injunction were not 
granted more hardship would fall on the plaintiff than on the defendants (who 
have admitted that the plaintiff was a tenant for seven years) if the injunction 
were granted. To refuse the injunction would be to defeat the purpose and in-
tention of the Rice Farmers (Security of Tenure) Ordinance, 1956. 

In the exercise of my discretion of the equitable jurisdiction of the court, I 
therefore grant the interlocutory injunction to continue until the determination 
of the action. 

Application granted.
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(Supreme Court — In Chambers (Miller. J. (ag.) August 14. September 2, 
1959). 
Infancy — Custody — Principles. 

Between the ages of 5 and 16 the applicant’s child lived with and was cared for by 
the respondent, the child’s cousin, to whom the child had been handed over by its 
mother, the applicant. The mother lived in adultery and was very poor, whereas the 
respondent, though inclined to be self-important, kept herself and the child in comfort-
able circumstances and in good society. The child did not wish to leave the respondent. 
On an application by the mother for custody. 

Held: having regard to the age of the child and to the mother’s inability to provide 
for its material and moral necessities it was not in the best interest of the child to re-
store it to the custody of the mother. 

Application refused. 
John Carter for the applicant. 
A. O. H. R. Holder for the respondent. 

MILLER, J.: This is a summons issued upon the application of Beatrice 
Magdalene Nelson of Airy Hall, Mahaicony, East Coast, Demerara, who 
claims to be entitled to the custody of Gloria Maudline Nelson, an infant aged 
fifteen years, for the following orders:— 

(a) that the said Ella Arundel be directed to give up the custody of the 
said Gloria Maudline Nelson; 
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(b) that the said Gloria Maudline Nelson be put under the care and pro-
tection of the applicant; 

(c) that the applicant be granted such further and/or other relief as may 
be just; 

(d) that the said Ella Arundel be condemned in the costs of these pro-
ceedings. 

The applicant is the mother of the infant who was born on the 4th March, 
1944. She was divorced by her husband sometime in 1953, on the grounds of 
desertion and adultery. 

On the 28th August, 1948, the applicant took the child then four years and 
five months old, to the respondent who then lived at Mackenzie City, Demer-
ara River, and requested her to take charge of the child. That request was com-
plied with, and she lived with the respondent, her cousin, until the year 1956, 
when they moved to the village of Ann’s Grove on the East Coast of Demer-
ara. She has lived continuously with the respondent from the year 1948, to the 
present time, save for visits to the applicant during her school vacation. Those 
periodical visits ceased from the month of December, 1956, because of differ-
ences and misunderstandings between the parties. 

The applicant now wishes to have her child, but her application is most 
vigorously resisted by the respondent. The child does not wish to return to her 
mother, and, what is sad and very unfortunate is she shows by her conduct and 
demeanour hostility to her mother. Still more sad and unfortunate, that attitude 
on the part of the child, in my opinion, is being encouraged and nourished by 
the respondent. That being the state of my mind on the facts before me, and 
after a careful study of their demeanour I would wish them to know and under-
stand that they stand rebuked by the judgment of this court. From their de-
meanour, the frequent changes of their dress and exhibition of various styles 
incline me to the view that the respondent has a very exaggerated opinion of 
her importance. Counsel for the appellant was quite correct in my opinion 
when he observed that the girl has now adopted a supercilious air towards her 
mother. In this connection, I would like to adopt and use as my own some of 
the words used by MCCARDIE, J., in Callet and others v. Nash, (1923) 23 
T.L.R., 291. In speaking of the lady concerned in that case, he said — 

“she threw herself beneath the fatal curse of luxury. She forgot that 
those who possess substantial means are trustees to use them with pru-
dence, charity and propriety. She forgot that ostentation is the worse form 
of vulgarity. She ignored the sharp menace of future penury. Dress, and 
dress alone, seems to have been her end in life. Self-decoration is her vi-
sion, her aim, her creed.’ 

Mr. HAZLITT in one of his essays said — 
“Those who make their dress the principal part of themselves will, in 

general, become of no more value than their dress”. 
Another disturbing and distressing feature of this matter which at one 

time presented itself to the parties, was the willingness of the respondent in 
August, 1958, when the girl was fourteen years old, to have her 
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married. Had it not been for factors of a very important nature to which con-
sideration should, and must be given, that alone, in my opinion, is something 
which could be properly taken into consideration as showing the unfitness on 
the part of the respondent, and something to disqualify her from being re-
garded as a suitable person to have the care of a girl of still tender years. There 
was, at that time, I feel, evidence indicating that the girl was in grave danger, 
and stood in urgent need of protection. Happily and to the credit of her father, 
he frowned on, and disapproved of the contemplated child marriage. Again, in 
that regard, the respondent has earned the censure, rebuke and condemnation 
of this court. 

These cases are always difficult ones and always give rise to considerable 
anxiety, but the established principle is that in every such case the paramount 
consideration must be the welfare of the child. The mother who makes this 
application has for many years surrendered her to the care of her cousin. The 
question now is, whether she is to be compelled to exchange the protection of 
the cousin with whom she has spent the greatest part of her life. 

The girl was four years and five months old when she entered the home of 
the respondent. She is now nearly sixteen years of age, and not far removed 
from the age when she would be able to make her own decision. Her cousin, 
with whom she has lived for eleven years, is married, but childless. She has a 
comfortable home and it is conceded by counsel for the applicant that she is in 
a much better financial position than the mother of the child. Apart from the 
steps that have been taken to have the girl trained as a milliner, she belongs to 
the following organisations in her district:— 

(a) a communicant member of Ann’s Grove Methodist Church; 

(b) a junior member of the same church; 

(c) a member of the Women’s League; 

(d) a member of the Women’s Institute; 

(e) a member of the African Improvement Association. 

The applicant lives in a small house some twenty miles from the village of 
Ann’s Grove, with a man, not her husband, six children and a grand-child, all, 
with the exception of the man, dependent on her. She is a vendor of greens and 
makes cassava bread as her means of livelihood. 

The point was made that the child does not wish to go to her mother and 
she is afraid of her. In the case of Thain v. Taylor, [1926] Ch. 676, it was 
urged that the little girl would be greatly distressed and upset at parting from 
Mr. and Mrs. Jones; and, on that aspect EVE, J., had this to say: 

“I can quite understand it may be so, but, at her tender age, one knows 
from experience how mercifully transient are the effects of parting and 
other sorrows, and how soon the novelty of fresh sur- 
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roundings and new associations effaces the recollection of former days 
and kind friends, and I cannot attach much weight to that aspect of the 
case”. 

There, the child was only seven years old, and so, there could be no difficulty 
in agreeing with the view so beautifully expressed by the learned and experi-
enced judge. Here, in a few months, the child will have arrived at the age of 16 
years. Quite definitely, a matter much to be regretted and on which I have al-
ready expressed myself, she does not wish to have anything to do with her 
mother. Is it therefore, in these circumstances, in the best interest of the child 
or even that of the applicant, to make the order as prayed? 

FITZ GIBBON, L.J., in In Re O’Hara, (1900) 2 I.R. 232, at p. 240, states the 
rule thus: 

“Where a parent is of blameless life, and is able and willing to provide 
for the child’s material and moral necessities . . . . . the court is, in my 
opinion judicially bound to act on what is equally a law of nature and of 
society, and to hold (in the words of Lord ESHER) that ‘the best place for a 
child is with its parent’.” 
On the facts I do not think the appellant satisfies those requirements. 
Section 3 of the Custody of Children Act, 1891, enacts that — 

“Where a parent has (a) abandoned or deserted his child; or (b) al-
lowed his child to be brought up by another person at that person’s ex-
pense . . . . . for such a length of time and under circumstances as to satisfy 
the court that the parent was unmindful of his paternal duties; the court 
shall not make an order for the delivery of the child to the parent, unless 
the parent has satisfied the court that, having regard to the welfare of the 
child, he is a fit person to have the custody of the child”. 

That seems to touch the facts of this case. 
Section 1 of the Guardianship of Infants Act, 1925, provides that the court 

in deciding any such question as is here to be considered “shall regard the wel-
fare of the infant as the first and paramount consideration”, and that has been 
interpreted to mean the welfare of the child as a whole, and her general well-
being. 

The conclusion I reach, having regard to all the circumstances of this very 
unhappy and distressing case, is that the child Gloria Maudline Nelson remain 
in the custody of the respondent. 

I would wish to say that the child should bear it in mind and remember 
that the applicant, whatever her condition in life, is her mother, and should, at 
all times, show a proper respect to her. I recommend that to the respondent and 
the girl as an urgent matter for their consideration; but, from the opinion I have 
formed of them, I am certain no attention will be paid to what, after all, is only 
a recommendation. 

The application is refused. I make no order as to costs. 

Application refused.
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(In the Full Court, on appeal from a magistrate’s court for the Georgetown 
Judicial District (Phillips and Date, JJ.) September 4, 1959). 
Landlord and tenant — Termination of tenancy — Whether notice to quit nec-

essary to terminate lease for a term. 

In 1956 the appellant/tenant acquired the interest of the original lessee in the 
unexpired term of a lease for 6 years ending on the 9th January, 1958. On the 8th 
January, 1958, the respondent/landlord served the appellant with a notice to quit 
expiring on the 9th July, 1958. There was no evidence that after the determination 
of the tenancy by effluxion of time on the 9th January, 1958, rent was ever de-
manded or received by the landlord. 

It was contended that the notice was bad in that it should have been, as in the 
case of a tenancy from year to year, for six months expiring on the anniversary of 
the tenancy, viz. on the 9th January, 1959, instead of six months expiring on the 
9th July, 1958. 

Held: (i) a lease for a term generally requires no notice to quit at the end of 
the term, whether the term expires by effluxion of time or on the happening of any 
event on which it is expressed to determine; 

 (ii) the effect of the notice in this case would be to intimate to the ten-
ant that after the determination of the tenancy she would be a tenant at will for six 
months hence and no longer, and further, that she could not claim to be a tenant 
from year to year by agreement or consent, nor of course therefore by implication 
of law. 

Appeal dismissed. 
F. L. Brotherson for the appellant.  
M. C. Young for the respondent. 

Judgment of the Court: It is well settled that there are only two ways 
by which a tenant whose contractual tenancy has come to an end can lose 
the protection of the Rent Restriction Ordinance. One is by giving up pos-
session; the other is by an order against the tenant for recovery of posses-
sion. 

In this case the magistrate made an order for possession against the 
tenant of premises situate at lot 54, William Street, Kitty, within the 
Georgetown Judicial District. Against this order the tenant has appealed. 

The grounds of appeal argued before this court were:— 

(1) that the decision was unreasonable and could not be sup-
ported having regard to the evidence; 

(2) that the decision was erroneous in point of law in that — 

(a) the learned magistrate failed to take into consideration 
the provisions of s. 16, sub-ss. (1) and (5) of the Rent 
Restriction Ordinance, Cap- 186; 

(b) the notice to quit was bad in law. 

By agreement of lease dated 9th March, 1952, the plaintiff landlord 
agreed to let the premises therein mentioned, being a part or portion of the 
east half of the north half of lot 54, William Street, Kitty, to one 
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John Skinner for a period of six years certain, commencing from the 9th 
January, 1952, on payment of $20 in advance during the continuance of the 
lease. 

The defendant tenant, it would appear, acquired the interest of the 
original lessee at execution sale in February, 1956, and the plaintiff orally 
agreed with the defendant for her to occupy the premises for the unexpired 
term of the lease. The term expired by effluxion of time, viz., on the 8th 
March, 1958. 

On the 8th January, 1958, the plaintiff served a notice on the defendant 
in these terms:— 

“109, Second Street,  
Alberttown,  
Georgetown  
8th January, 1958. 

Miss Dhanpattie,  
174, Second Street,  
Alexander Village,  
East Bank, Demerara. 
Dear Madam, 

This is to notify you that the lease of the piece of land part of the east 
of the north half of lot 54, William Street, Kitty, on which you have a 
building has expired. 

Take notice that if the aforementioned building is not removed from 
the aforesaid piece of land by 9th July next, I shall have no alternative but 
to take legal proceedings to have it removed therefrom. 

Yours truly, 
ETHEL HUTCHINSON, 

Lessor.” 
It was argued by counsel for the appellant that this notice was bad in 

law. 
Only one witness was called before the magistrate at the hearing, one 

James Osborne, the lawfully appointed attorney of the plaintiff. He said 
that he wanted to build a house on the land for his mother (the plaintiff) 
and had obtained permission to do so from the Kitty and Alexanderville 
Local Authority; that the land belonged to his mother who was then resid-
ing in a room at 109, Second Street, Alberttown, and had been given notice 
to quit those premises. He further swore that the defendant did not herself 
reside in the house on the land in question, but let it to other tenants, and 
that there was space on the land where the defendant actually lives at 171, 
Second Street, Alexander Village, for the house to be erected if removed 
thereto from the land in question. 

The learned magistrate in his memorandum of reasons for decision 
stated that he found that the land was reasonably required by the plaintiff to 
build a house as a residence for herself and family; that he 
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could not find that any hardship would be suffered by the defendant, who 
was a non-occupying tenant and only used the house as a source of income; 
and that the defendant could remove the house from the premises. It is 
clear that, in the absence of any evidence to the contrary, the magistrate 
was justified in coming to the conclusion that it was reasonable to make the 
order. 

We were not impressed by the submission by counsel for the appellant 
that in this case, as the plaintiff herself did not give evidence as to the rea-
sons for requiring the premises, but tendered such evidence through her 
son, her attorney, the provisions of s. 17 of the Rent Restriction Ordinance, 
Cap 186, could in such a case be circumvented and become nugatory. The 
section makes it an offence, inter alia, for using or letting premises in re-
spect of which an order for possession has been obtained by virtue of s. 16 
of the Ordinance. Cap. 186, for any purpose other than the purpose which 
constituted the ground on which the order was made. If and when such a 
prosecution is brought, that would be the appropriate time to consider 
whether in all the relevant circumstances an offence had been committed or 
not. Suffice it to say it is not necessary to give here any opinion on any 
such possible future event. 

The only point, therefore, that remains, for consideration is whether the 
notice is bad in law. There is no evidence that after the determination of the 
tenancy any rent was ever demanded or received by the landlord. The ten-
ant did not prove that rent had been subsequently paid. 

Counsel for the appellant contended that the notice to the appellant 
should have been, as in a tenancy from year to year, for six months expir-
ing on the anniversary of the tenancy, viz., on the 9th January, 1959, in-
stead of six months’ notice expiring on 9th July, 1958. Crate v. Miller, 
[1947] 1 K.B. 946; Sidebotham v. Holland, [1895] 1 Q.B. 378. 

He relied on s. 21 (1) of the Rent Restriction Ordinance, Cap. 186, 
which enacts:— 

“21. (1) A tenant who by virtue of the provisions of this Ordinance 
retains possession of any premises to which this Ordinance applies 
shall, so long as he does so, observe and be entitled to the benefit of all 
the terms and conditions of the original contract of tenancy, so far as 
they are consistent with the provisions of this Ordinance, and shall 
only be entitled to give up possession on giving the notice which 
would have been required under the original contract of tenancy, or, if 
no notice would have been so required, on giving not less than one 
month’s notice: 

Provided that, notwithstanding, anything in the contract of tenancy, 
a landlord who obtains an order or judgment for the recovery of pos-
session of the premises or for the ejectment of a ten 
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ant retaining possession as aforesaid, shall not be required to give any 
notice to quit to the tenant.” 

He relied also on s. 6 (3) of the Landlord and Tenant Ordinance, Cap. 
185, which enacts:— 

“6. (3) Every agreement for a lease made in writing or orally under 
which the person to become lessee went into possession of the land or 
buildings, shall take effect and be construed as a tenancy from year to 
year from the date of the entry into possession and until the lease has 
been actually executed” 

Counsel for the respondent on the other hand submitted that no notice 
was necessary. 

A lease for a term generally requires no notice to quit at the end of the 
term, whether the term expires by effluxion of time or on the happening of 
any event on which it is expressed to determine. Cobb v. Stokes, (1807) 8 
East 358; 23 HALSBURY’S LAWS, 3rd ed., p. 534, para. 1190. If no notice 
to quit was necessary all that the tenant could hope for was the possibility 
of being able to satisfy the magistrate under the provisions of the Rent Re-
striction Ordinance, Cap. 186, that she was a “statutory” tenant in posses-
sion holding over after determination of her tenancy, and that it would not 
be reasonable for the magistrate to make an order for possession in favour 
of the landlord. This she failed to do. The effect of the notice herein by the 
landlord (no rent having been accepted) would be to intimate to the tenant 
that after determination of the tenancy she would be a tenant at will for six 
months hence and no longer; and further that she could not claim to be a 
tenant from year to year by agreement or consent, nor of course, therefore, 
by implication of law. For this purpose six months’ notice would be rea-
sonable notice. 

It is true that a tenant who holds over after the expiration of his lease 
and pays rent, in the absence of facts pointing to a contrary conclusion, is 
held as a matter of law impliedly to have agreed to hold as tenant from year 
to year upon such terms of the old lease as are applicable to such a tenancy. 
Wedd v. Porter, [1916] 2 K.B. 91, C.A.; Cole v. Kelly, [1920] 2 K.B. 106, 
C.A. However, in this case, no rent having been paid and in the absence of 
any new agreement, then as far as the landlord is concerned (he having in-
timated that the tenant would not be regarded as a tenant from year to 
year), and no notice being strictly required of him in law, the question 
whether the notice in the circumstances, is bad or not is immaterial and 
beside the point. A notice expiring on the anniversary of the tenancy would 
only be necessary if the tenant became by implication of law a tenant from 
year to year. An order for possession having been made by the learned 
magistrate on reasonable grounds, the tenant is without further remedy. 
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We have come to the conclusion that the decision of the magistrate, in 
the circumstances of this case, was correct. The appeal is dismissed with 
costs fixed at $25. 

Possession to be given up on or before 31st December, 1959. 

Appeal dismissed. 
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CHARLES JAMES AND OTHERS v. R. 

(Court of Criminal Appeal (Holder, C.J., Luckhoo & Date, JJ.) July 24, 25, 
31, August 1, 4, 5, 6, 7, 8, 10, 12, 14, September 18, 1959). 

Criminal law — Trial — Simple view of locus in quo — Discretion of trial 
judge as to what stage view should take place — Whether presence of witnesses 
and making of demonstrations necessary — Whether jurors may demonstrate 
among themselves — Absence of accused during part of view when no evidence 
was given — No necessity to take evidence of what took place at simple view. 

The appellants were convicted of murder. In the course of the case for the 
prosecution the jury requested a visit to the locus in quo. The trial judge did not at 
that stage grant the request but at the close of the case for the defence he ordered a 
simple view without witnesses and without demonstrations. It was contended for 
the appellants inter alia that a visit should have been ordered when requested; that 
irregularities had taken place during the view in that jurors were allowed to carry 
out demonstrations among themselves and in that the appellants were not present 
at a particular stage of the view during which a mesh was removed and replaced at 
the trial judge’s direction; and that a further irregularity had been committed in 
that no evidence was subsequently given in court of what took place at the view. 

Held: (i) the trial judge had correctly exercised his discretion as to the stage at 
which the view should take place; 

(ii) a trial by jury is based on the evidence given and not on a re-
enacting of the crime at the scene, and in this case the presence of witnesses and 
demonstrations by them during the view were unnecessary; 

(iii) at a simple view the jury may carry out demonstrations with a 
view to testing the credibility or accuracy of the testimony of a witness; 

(iv) the removal and replacement of the mesh was not the giving of 
evidence and consequently the absence of the accused when this was done consti-
tuted no irregularity; 

(v) it is not necessary when a simple view is had for evidence of that 
fact to be subsequently given in court. 

Appeals dismissed. 

P. A. Cummings for the appellant James. 
H. O. Jack for the appellant Henry. 
N. J. Bissember for the appellant Semple. 
G. S. Gillette, Solicitor-General (ag.), for the Crown. 
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HOLDER, C.J., delivered the judgment of the court: The appellants Charles 
James, Wilbert Henry and Dennis Semple were, on the 23rd April, 1959, convicted 
of the murder of George Cantzlaar after a trial lasting several days before PHIL-
LIPS, J., and a jury and were sentenced to death. From their convictions they have 
appealed. 

The appellants together with Edward Jones and Reynold Culpepper had been 
indicted for the murder of Cantzlaar. A nolle prosequi was entered by the Crown 
in respect of Edward Jones who was called at the trial as a witness for the prosecu-
tion, Culpepper was on the direction of the trial judge acquitted by the jury at the 
close of the case for the prosecution. 

The deceased Cantzlaar was on the 10th January, 1959, employed as a prison 
officer at the Georgetown Prison. At 2 p.m. on that day he went on duty in charge 
of the solitary confinement division of the prison (also referred to in the evidence 
as the punishment division) where nine prisoners including the appellants, Jones, 
Culpepper, Douglas Lewis called “Sotie” and Hubert Benjamin, who was called as 
a witness for the prosecution, were prisoners confined in separate cells. Shortly 
after 3.15 p.m. he was found lying in the cell in which the appellant Henry had 
been confined, with two prisoners’ towels and a prisoner’s night shirt tied around 
his neck. His boots had been taken off his feet which were tied together closely 
just above the ankles with his boot laces and a piece of chain. On being examined 
by the prison surgeon, Dr. Jaikaran, he was found to be dead. On a post mortem 
examination conducted by Dr. Nehaul, the Senior Government Bacteriologist and 
Pathologist, the cause of death was found to be strangulation. 

Dr. Nehaul stated in evidence that from the injuries he saw on examination of 
the deceased’s body, more especially the neck, he was of the opinion that a band-
like object such as a rolled-up towel had been applied around the neck and the 
body suspended by the band-like object by two or more persons holding onto each 
end of the band. 

The solitary confinement division is situate on the ground floor on the eastern 
side of a building known as the Brick Prison. There are twelve cells in that divi-
sion; six of them are on the northern side and are numbered consecutively 1 to 6 
from west to east. On the southern side there are six cells numbered consecutively 
7 to 12 from east to west. A passage way some ten feet wide separates the cells on 
the northern side from those on the southern side. The cell doors open outwards 
into the passageway and each door is fitted with a lock and two iron bars which 
can be placed across the doorway into iron slots. 

On the 10th January, 1959, the cells were occupied as follows: in cell No. 2, 
Hubert Benjamin; in cell No. 4, the appellant Charles James; in cell No. 5, Douglas 
Lewis; in cell No. 6, Culpepper; in cell No. 7, Edward Jones; in cell No. 8, the 
appellant Henry; in cell No. 9, the appellant Semple; in cell No. 11, Edward Steele; 
in cell No. 12, Sydney James. No prisoner was confined in cells Nos. 1 and 3, and 
cell No. 10 was in use as a store room. To the west of the solitary confinement 
division on the ground floor is the social diseases section. That section is divided 
from the solitary confinement division by a wooden door comprised of laths. On 
the 10th January, 1959, there was a large window at the eastern end in the solitary 
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confinement division across which there were spaced bars and in the social dis-
eases section there was a similar window at the western end. The length of the 
passageway from No. 7 cell to the door leading to the social diseases section is 
about thirty-five feet. The eastern window looks out onto a portion of open ground 
about seven feet from the kitchen. 

There are two floors situate above the ground floor in the brick prison. The 
floor above the ground floor is known as the No. 2 landing and the floor of that 
landing consists of boards with laths in the centre. Standing on the laths it is possi-
ble to see the ground floor through the spaces between the laths. 

Between cell No. 10 and cell No. 11 in the solitary confinement division a 
corridor leads south at right angles to the passageway to a wooden door consisting 
of spaced boards or laths opening out into the exercise yard where prisoners are 
exercised under the supervision of prison officers. At the eastern end of the exer-
cise yard is situate the prisoners’ bath and lavatory which are covered by a zinc 
shed. This roof is a short distance south of the window of cell No. 7 which faces 
south. At the eastern, southern and western ends of the exercise yard are walls 
topped by spikes. Immediately south of the southern wall is a public thoroughfare, 
D’Urban Street. 

The case for the prosecution is that in order to effect their escape from prison 
the appellants and Lewis attacked the deceased, the appellant James and Lewis 
strangling the deceased with towels, and the appellants Henry and Semple acting 
in concert with them in the attack on the deceased. The appellants and Lewis made 
their escape via the exercise yard over the D’Urban Street wall. The appellants 
were soon recaptured but Lewis made good his escape and died some days later. 

[The court then proceeded to analyse the evidence and to deal with and over-
rule a submission that the verdict was unreasonable and could not be supported 
having regard to the evidence.] 

It was further submitted on behalf of the appellants that the trial judge 
wrongly exercised his discretion in not directing a view of the locus in quo at the 
time when a view was requested by the jury and by counsel for the appellant 
James. The first witness who testified at the trial was Edward Jones one of the two 
eye-witnesses called by the prosecution. Prison Officer Peters then gave evidence 
describing the layout of the solitary confinement division and the position of the 
cells therein and he was followed by Michael Greaves, a sworn land surveyor, who 
tendered a simple plan of the solitary confinement division showing the position of 
the cells therein and the passageway. After Greaves had given evidence the jury 
requested a visit to the locus in quo. They did not indicate that they desired to have 
witnesses or demonstrations by witnesses at the view. Counsel for the appellant 
James then requested a view with witnesses and referred the trial judge to the last 
paragraph on p. 416 in the judgment of the Privy Council in Karamat v. R, [1956] 
1 All E.R. 415, 1955 L.R.B.G. 213, where the procedure which was adopted at the 
view in that case is Set out. The trial judge then said that a visit to the locus was in 
his discretion and that if he decided that there should be a visit he would make an 
order at the proper time. The trial judge did in fact make an order for a simple view 
at the close of the case for the defence after ascertaining from the jury that they 
still wished to have a view. The jury did not indicate that they desired to have wit-
nesses or demonstrations by witnesses at the view. 
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Counsel for the appellants contended that it appeared to be essential that the 
jury should visit the locus immediately after Greaves had testified and had ten-
dered the plan as the jury’s request indicated that they were desirous of getting a 
mental picture of the various positions referred to in the evidence of the witness 
Jones and that a visit to the locus at that stage of the proceedings would have af-
forded counsel an opportunity of asking more searching questions. Counsel further 
contended that there was a miscarriage of justice by reason of the failure of the 
trial judge to direct a view at that stage especially in view of the order subse-
quently made by him for a view without witnesses or demonstrations. We see no 
merit in this submission. The evidence of the eye-witness Benjamin and the other 
witnesses for the prosecution as well as witnesses the defence may have desired to 
call had yet to be given and any visit at that stage would, in our opinion, have been 
premature and not likely to advance the cause of justice. Moreover the evidence of 
Peters and Greaves and the simple plan tendered indicated a layout quite easy to 
visualise and the fact that the jury had a view later on could not possibly have 
worked any injustice towards the accused persons. In our view the trial judge not 
only exercised his discretion judicially in the matter but we are of opinion also that 
he correctly exercised his discretion. 

It was next submitted on behalf of the appellants that the trial judge erred 
when in the exercise of his discretion he ordered a simple view without witnesses’ 
and without demonstrations by witnesses. It was contended by counsel that in view 
of the evidence given at the trial and the existence of prejudice and self-interest in 
the witnesses Jones and Benjamin and the mental illness of the latter, a simple 
view was useless and it was vital to the defence that there should be a view with 
witnesses and demonstrations by witnesses where the defence would have an op-
portunity of testing the truth and accuracy of the accounts of the crime given by 
the eyewitnesses. Counsel argued that the direction by the trial judge for a simple 
view only was in effect the exclusion of evidence which might have assisted the 
defence and the appellants were thereby precluded from fully putting their defence 
to the jury and that this amounted to a miscarriage of justice. 

In England, as in the territories overseas where the administration of the 
criminal law is patterned on that of England, a trial by jury is based on the evi-
dence given and not on a re-enacting of the crime at the scene. It is true that in 
certain cases demonstrations by witnesses at a view may assist the jury in finding 
out just what they want to know as was the case in Karamat v. R. where it was 
pointed out by the Privy Council that not only were there numerous witnesses but 
a good deal depended on the locality — a large area of agricultural land with dams 
and trenches — and where the various witnesses were at the times to which they 
spoke in evidence and that the witnesses were illiterate and of low intelligence 
with a very poor command of the English language. No such criticism has been 
made in the present case. In Karamat’s case as was also pointed out by the Privy 
Council, the view was desired so that the witnesses might indicate to the jury the 
positions at which they alleged they were at the material times and the direction 
from which others approached the scene of the shooting and to test the opportunity 
afforded for identification.  In the present case not only was 
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the area of the locus very restricted but also the positions of the eye witnesses were 
at fixed points and no assistance could have been got by the jury by having those 
witnesses place themselves in those positions. The range of the witnesses’ vision 
through the spaces could not be tested by placing them in those positions for the 
jury could not see through the eyes of the witnesses. The jury were afforded the 
opportunity of testing for themselves the range of vision from those points. To 
have carried out demonstrations by or with witnesses as to the visual acuity of 
those witnesses which is subjective would have been misleading to the jury for the 
degree of illumination by natural light or by both natural and artificial light de-
pending upon whether or not the lights in the passageway were on or off at the 
material time was not known to be the same at the time of the view and, moreover, 
it is clear from the record that the eastern window of the solitary confinement divi-
sion had been covered with mesh since that date and this had cut down the degree 
of natural illumination in the passageway. 

It is difficult to see just what could have been learnt by demonstrations by 
witnesses at a view that could not have been learnt by questions put to the wit-
nesses in the witness box. It was stated by counsel for the appellant James that 
there was no evidence given as to the position of the deceased at the time of the 
attack on him. From the evidence of Jones it seems clear that the deceased was not 
within the range of his vision at that point of time. Jones’ evidence is that he heard 
a sound “uh” and then saw the appellant and Lewis carrying the deceased. Benja-
min has stated that he saw James hold the deceased by the neck from behind. It 
would have been quite a simple matter for the deceased’s position at that point of 
time to be elicited by counsel in cross-examination of Benjamin if he thought it of 
importance to the defence by reference to any one of several fixed points, for ex-
ample, by reference to the door of a particular cell. 

We have carefully examined the evidence on the record and find ourselves 
unable to agree with the submissions of counsel on this point. 

It was also submitted on behalf of the appellants that certain irregularities oc-
curred in respect of the view which cumulatively may well have resulted in a mis-
carriage of justice. Counsel for James and for Henry at the trial (Mr. Cummings 
and Mr. Collins) attended the view but counsel for Semple (Mr. Bissember) de-
clined to do so. The irregularities complained of are as follows:— 

(i) The trial judge requested the Superintendent of Prisons, who was not a 
witness at the trial, before the commencement of the view to put the 
place in as near as practicable the same condition as it was at the time of 
the incident. 

(ii) There was present at the view the Deputy Superintendent of Prisons, 
Major Candy, who was not a witness at the trial and whom it was sub-
mitted was therefore an unauthorised person attending the view. 

(iii)   The lights in the passageway of the solitary confinement division were 
on at the time of the view by the jury. 
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(iv) The jury were permitted to carry out demonstrations among them-
selves at the view. 

(v) The trial judge, although he ordered a simple view, directed the 
mesh on the outside of the window of cell No. 7 (Jones’ cell) to be 
removed and permitted members of the jury standing on the shed 
over the bath and lavatory to inspect the window with the mesh on 
and the mesh off. 

(vi) The appellants who were present when the jury viewed the Solitary 
confinement division were not taken into the exercise yard when 
the jury visited that yard and inspected the window of cell No. 7. 

(vii) On the court’s return from the view no evidence on oath was given 
in respect of what the jury did or were shown at the view. 

At the request of counsel for the appellants an agreed statement in respect to 
what took place at the view and signed by them and by counsel for the prosecution 
(who appended certain reservations) was submitted to us and at our request the 
trial judge submitted a report and a further report clarifying certain points emerg-
ing from the submissions of counsel. Counsel for the appellants and the learned 
Solicitor-General accepted the trial judge’s reports as accurately stating what had 
taken place at the view. We will refer to the contents of the trial judge’s reports in 
dealing with the various irregularities alleged to have taken place in respect of the 
view: 

(i)  From the evidence it was clear that certain alterations had taken 
place at the locus since the incident and the request made by the 
trial judge was no doubt with a view to the jury having the oppor-
tunity to see the locus, as nearly as practicable as it was at the time 
of the incident. To see whether such a request by the trial judge 
could possibly have affected the result of the trial, it is necessary to 
have regard to what was done in the carrying out of the request. 
Counsel have stated that possibly as a result of the judge’s request 
to the Superintendent of Prisons, the lights in the passageway of 
the solitary confinement division were on. There is, however, noth-
ing to suggest that the lights were put on as a result of the judge’s 
request and when the judge asked counsel at the view whether they 
wished the jury to see anything or whether they would like to see 
anything themselves in the presence of the jury, counsel made no 
request of the judge to have the lights turned off. It was also stated 
by counsel that the mesh on the outside of the window of cell No. 7 
was removed at the direction of the trial judge. This was after the 
trial judge had been told by the Superintendent of Prisons out of 
the hearing of the jury that the mesh had been placed across the 
cell window at his direction subsequent to the incident. 

These are the only complaints made of any alteration being 
done as a result of the trial judge’s request to have the locus in as 
nearly as practicable a condition as it was 
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when the incident occurred. Both of these matters we shall deal 
with under heads (iii) and (v) hereunder. 

(ii) The presence of Deputy Superintendent of Prisons Major Candy at 
the view was known to the judge and permitted by him and he was 
therefore an authorised person present at the view despite the 
judge’s order appearing on the record before the view was had that 
“the judge, jury, prisoners and counsel only to be present.” A judge 
is not hide-bound by an order he has made as to the mere presence 
of persons at a view but he may in his discretion vary his order by 
permitting any other person to be present. 

(iii) As we have pointed out, there is nothing to suggest that the lights 
were put on for the purpose of the view and in any event apart 
from Benjamin’s evidence that at the material time the lights were 
off, there is no evidence from any of the other witnesses as to 
whether the lights were on or off at the material time and the lights 
were found by Shrivnauth to be on when he came into the solitary 
confinement division soon after the incident had occurred. We 
have also pointed out that though given the opportunity by the trial 
judge at the view, counsel did not request the lights to be turned off 
in the presence of the jury. 

(iv) & (v). Complaint has been made that the jury were permitted to carry 
out demonstrations among themselves at the view. Counsel for 
James has stated that the jury went into cells in the solitary con-
finement division though he does not allege that he was aware of 
any demonstrations being carried out by the jurors among them-
selves therein. Complaint was also made that the jury were permit-
ted to inspect the window of cell No. 7 with the mesh affixed to 
that window on the outside and with the mesh off and that mem-
bers of the jury climbed on the shed near to the window and looked 
at the window while one or more of their number were in cell No. 
7. The judge in his report has stated that on being informed (not in 
the hearing of the jury) that the mesh had been placed there at the 
instructions of the Superintendent of Prisons after the incident, he 
considered it only fair that the jury should see the cell window with 
the mesh on as well as off and it is important to observe that noth-
ing was said to the jury when the mesh was removed or replaced. 
Counsel for the appellants have submitted that it is an irregularity 
which goes to the root of the trial where the jury carry out demon-
strations among themselves at a simple view and that a simple 
view is intended only as an inspection of an object and nothing 
more. Counsel has referred us to the judgment of the Privy Council 
in Tameshwar & anor v. R., (1957) 41 Cr. App. 
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R. 161, where it was held as is stated in the headnote that although 
there may be nothing wrong with a simple view of an object or a 
scene by the jury without witnesses being present taking place in 
the absence of the trial judge, it is wrong for a view with witnesses 
to take place in the absence of the judge and it is a defect which 
would vitiate the trial. Tameshwar’s case is not an authority as we 
read it for the proposition that at a simple view the jury may not 
among themselves properly carry out demonstrations with a view 
to testing the credibility or accuracy of the testimony of a witness. 
As the Privy Council pointed out at p. 169, 

“If witnesses give demonstrations or answer questions at a 
view, that is undoubtedly part of the trial and must be had be-
fore the judge and jury. These observations do not apply to a 
simple view without witnesses. It is rather like their examina-
tion of an exhibit or a plan in the jury room without the judge 
being present, but the judge usually sees it himself too.” 

The last sentence of this passage is in point. The jury may make an 
examination of an exhibit in the jury room. So too can they at the 
locus in quo where the object is too cumbrous to bring or cannot be 
brought into the jury room. For example, on a simple view of a 
motor car in a case of motor manslaughter we can see no objection 
to a juror turning up or down the window glasses and looking into 
the car with the glasses up and with them down where an issue in 
the case is one of identity of the driver at the time of the accident. 
We see no objection to the jury carrying out “demonstrations” 
among themselves designed to test the credibility or accuracy of 
the testimony of a witness. In any event we do not appreciate how 
the removal or replacement of the mesh could be regarded as 
prejudicial to the appellant for, as the Solicitor-General in his 
analysis of the evidence has pointed out, whether the mesh was or 
was not on the back of the cell window and whether France could 
or could not see Jones at the bars in his cell if the mesh were on at 
that time could not affect the jury’s acceptance or rejection of 
Jones’ testimony in any way for the testimony given in the defence 
of the appellant James is to the effect that Jones had been locked 
back in his cell by Lewis prior to James’ escape over the wall when 
Prison Officer France was endeavouring to climb after him on the 
shed. 

This submission therefore fails. 

(vi)  Complaint was also made that the appellants were not present in 
the exercise yard when the jury visited it and saw the removal and 
replacement of the mesh on the window of cell No. 7. From the re-
port submitted to us by the trial judge and from what counsel for 
James has stated to us it appears that neither the trial judge nor 
counsel 
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who attended the view were aware that the appellants had not been 
taken into the exercise yard at that point of time. Had demonstra-
tions been given there by witnesses, this would have been part of 
the trial and the giving of evidence in the absence of the accused 
persons who, under the provisions of s. 173 of the Criminal Law 
(Procedure) Ordinance, Cap. 11, are entitled to be present through-
out the whole of their trial unless they misconduct themselves by 
so interrupting the proceedings as to render their continuance im-
practicable, but the judge may if he thinks it proper permit accused 
persons to be out of court during the whole or any part of the trial 
on any terms he deems right. Counsel has contended that the re-
moval and replacement of the mesh by a person other than a wit-
ness at the direction of the judge was a demonstration which was 
an irregularity. It could hardly be successfully contended that if the 
trial judge himself had removed and replaced the mesh, he would 
be giving a demonstration which would render him liable to be 
called as a witness at the trial. 

The same criticism might be made if a juror were himself to 
turn up or down at a simple view the window glasses in a motor 
car exhibited in a motor manslaughter case where the identity of 
the driver by eye-witness is in issue or if a juror in the jury room 
were to look with the aid of a magnifying glass at a documentary 
exhibit alleged to be a forgery. 

We do not agree with counsel’s contention that the removal 
and replacement of the mesh at the judge’s direction was the giving 
of evidence and consequently though it would have been desirable 
that the accused persons having been taken to the locus in quo 
should have been present in the exercise yard when the judge, jury 
and counsel went there, no irregularity has occurred by reason of 
their absence therefrom. Counsel for the appellant James has stated 
that on returning from the exercise yard into the solitary confine-
ment division he then for the first time realised that the appellants 
had not been taken into the exercise yard when the jury went there 
and that he did not draw this fact to the attention of the trial judge 
because its significance did not strike him at the time. 

The submission on this point also fails. 

(vii)  On the resumption of the trial after the court and jury had com-
pleted their visit to the locus in quo, the marshal, who along with 
three police constables had been sworn to take the jury to the scene 
and to see that no communication be made to the jury by any unau-
thorised person, testified that the jury had visited the locus in quo 
and that as far as he knew there had been no communication with 
the jury by any unauthorised person. This witness was not asked 
any questions when the judge asked counsel if they wished to ask 
any questions arising from the visit to the 
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locus in quo. It is in our view not necessary when a simple view is 
had for evidence of the fact to be given. We see no irregularity in 
the matter of which complaint has been made under this head. The 
submissions of counsel on this ground of appeal are in our view 
without substance. 

It was further submitted that inadmissible and prejudicial evidence was 
wrongly let in when Superintendents of Police De Abreu and Austin testified as to 
the tests they carried out after Jones had spoken to De Abreu and indicated the 
ventilation opening at the bottom of his cell. The evidence (to which objection was 
not taken at the trial) was to the effect that Austin lay flat on the floor of cell No. 7, 
peeped through the ventilation space in the door and clearly saw De Abreu as he 
stood in cell No. 4 spinning a towel and was obviously designed to test Jones’ 
story that from the same position in his cell he had seen Semple spinning a towel 
in James’ cell. Austin also stated that from that same position in cell No. 7 he 
could see De Abreu come out of cell No. 4 and walk diagonally across the pas-
sageway towards the corridor leading to the exercise yard and that as De Abreu 
reached near the corridor his legs disappeared from view. This evidence was 
clearly designed to show the range of vision from the ventilation opening in cell 
No. 7. 

We are of the view that the evidence given by these witnesses was admissible 
and this ground of appeal also fails. 

It was also urged on behalf of the appellant James that a question had been 
asked by the judge of the witness Assistant Superintendent of Prisons Simpson 
tending to show that James had previously escaped from lawful custody. Nothing 
appears on the record as to the question or the answer given but the judge’s report 
on this aspect which this court requested and which is not contradicted by counsel 
for the appellant James shows that the question asked by the judge related solely to 
prisoners other than the appellant. 

It was submitted on behalf of the appellants Henry and Semple that the evi-
dence of the attack by those two appellants on Prison Officer Lambert was inad-
missible and prejudicial. In dealing with Lambert’s evidence the trial judge told 
the jury:— 

“Now, members of the jury, when you listen to what Lambert says you will 
ascertain what part the other two prisoners took in this affair and whether it is 
not a link, a concerted action, a common design to kill Cantzlaar to encompass 
their escape and to attack all other prison officers that would be in their way. 

One sentence I will remind you of in the evidence of Edward Jones. He 
said “Lewis called Lambert”. Douglas Lewis called to Lambert after Dennis 
Semple had been spinning the towel and Cantzlaar had come in and they had 
disposed of him and put him in the cell, and they Started to spin the towel 
again; and when Dennis Semple was spinning the towel you can imagine the 
anxiety in waiting because when Douglas Lewis was brought in by Cantzlaar 
it might have been expected that Lambert was following behind. 

Two officers usually take in the prisoners; but Lambert was out in the ex-
ercise yard so Lewis calls for Lambert whilst the towel is 
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being spun; and you saw the distance between the number 4 cell and the cor-
ner of the passageway to go to the exercise yard. So that where the cells were, 
as Lambert would have made that turn the towel was being spun by the num-
ber 3 accused. 

But Douglas Lewis called Lambert. He never came. He was in the exer-
cise yard happily, you may say. It is a matter for you, but happily for Vernon 
Lambert that he remained in the exercise yard, or at least you would have 
asked yourselves this question: ‘what would have happened to that spinning 
towel; the second spinning towel?’ ” 

Lambert has stated in evidence that he was attacked 5 minutes after he last 
saw the deceased who was then taking Lewis to the solitary confinement division 
from the bathroom. In our view Lambert’s evidence of the attack on him was ad-
missible for the purpose stated by the trial judge in the passage cited above and 
also as part of the res gestae. 

It was also submitted that no proper warning was given the jury as to the cor-
roboration of the evidence of an accomplice. In this regard the trial judge told the 
jury — 

“The next matter that I have to bring to your notice is in respect of the 
witness Edward Jones. He may be regarded as an accomplice. That is a matter 
for you. An accomplice is a person who is implicated in the crime charged; 
who is so closely associated with it that he is regarded as an accomplice; a 
person who is guilty of either being an accessory before the fact helping and 
assisting in the crime, or an accessory after the fact. Those persons are accom-
plices. 

It is for you to say on the evidence in this case whether you regard Ed-
ward Jones, a man whom the Crown entered a nolle prosequi against, as an 
accomplice in this case, and it is my duty to inform you and to warn you that it 
is dangerous to convict upon the uncorroborated evidence of an accomplice. 
Therefore, you will look for some corroboration of the evidence of Edward 
Jones if you regard him as an accomplice. 

Corroboration in this regard means some independent testimony from 
some other witness which proves, or tends to prove, or tends to show that the 
accomplice is speaking the truth and tends to show that the crime has been 
committed and committed by the particular person against whom the evidence 
is tendered. 

You will look forward then to finding some evidence which implicates 
the accused to corroborate the evidence of Edward Jones. The evidence that 
corroborates Jones may corroborate him as to one prisoner but not as to an-
other, and it is my duty to tell you also that one accomplice cannot corroborate 
another. 

So you have to consider the evidence of Hubert Benjamin. Is he also re-
garded by you as an accomplice? Was he implicated in the crime of murder? 
Not in any other crime. Was he so closely associated with it that you will say 
that he is an accomplice with all those 
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who committed this act? If you do not regard him as an accomplice then the 
evidence which he gives may corroborate Edward Jones whom you may re-
gard as an accomplice. 

The question as to Benjamin’s mental capacity will be a different matter. 
That will depend upon the weight that you attach to his evidence, if at all. It is 
obvious, members of the jury, as men of commonsense that it is not because a 
man has innumerable convictions, and not because a man has been sent to the 
mental hospital or has eaten a few electric bulbs, that he is incapacitated from 
witnessing something and speaking truthfully about it. Your task is to find 
whether he has spoken truthfully that you can accept his evidence. 

If you accept that Hubert Benjamin was not an accomplice then it would 
seem that his evidence does in some respects corroborate Edward Jones’. It is 
true indeed that the defence has suggested that Hubert Benjamin also was im-
plicated in it and that he panicked and ran back to his cell and asked to be 
locked up. You must examine the whole circumstances and ask yourselves 
whether that has not been suggested merely because Benjamin is a witness for 
the Crown, or whether he actually took part in it.” 

It is contended that the opening sentence of the last paragraph cited above is 
not in accord with the evidence and that the jury may have inferred that the judge 
was saying that Benjamin’s evidence corroborated Jones’ in material particulars in 
respect of all three appellants. When the summing-up on this aspect of the matter 
is read as a whole it is clear that this submission is untenable. The trial judge had 
shortly before told the jury that evidence which corroborates Jones may corrobo-
rate him as to one prisoner but not as to the others and that one accomplice cannot 
corroborate another. 

It was also submitted that remarks prejudicial to the appellants were made by 
the judge during the course of his summing up. During the course of this submis-
sion, counsel for the appellant James sought and obtained our leave to refer to sev-
eral passages which were not stated in the particulars filed by him in respect of this 
ground of appeal but which counsel contended contained remarks prejudicial to the 
appellants. During the course of this submission counsel also abandoned his con-
tention in respect of several of the passages stated in the particulars originally 
filed. We have examined the various passages referred to by counsel and we are of 
the view that although in certain instances the trial judge did indicate clearly his 
opinion on the facts then being referred to by him he was always at pains to make 
it clear to the jury that they were the sole judges of the facts and could reject any 
view on the facts that he put to them and in no instance did he withdraw from the 
jury any issue on the facts. 

Lastly, it was submitted by counsel that the defence was not adequately put to 
the jury. Very early in his summing up the judge told the jury — 

“. . . but what the defence alleges is that as far as James is concerned he 
knew nothing at all about it; that he only left the cell when it was opened by 
Lewis and he ran out. And so it is the defence of Wilbert Henry and Dennis 
Semple.” 
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Later, when dealing with the defence the trial judge read to the jury verbatim 
the statements given by the appellants from the dock and he also read and com-
mented on the evidence of the witnesses who had testified on oath in the defence 
of the appellant James. The trial judge gave the jury a very clear direction on the 
burden of proof and reminded them that they could only convict an accused person 
if the Crown had proved to their complete satisfaction, if they felt sure of, the guilt 
of that accused person. 

The defence of each appellant was clearly and in our view adequately put to 
the jury. 

There is also no substance in the submission by counsel for Henry that the 
trial judge treated the defence of the three appellants as a joint defence. In fact the 
trial judge told the jury that although the appellants were charged jointly they 
would have to consider the admissible evidence against each separately and would 
have to return a verdict in respect of each separately. 

The appeals fail on all points and are dismissed. The conviction in each case is 
affirmed. 

Appeals dismissed. 
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(In the Full Court, on appeal from the magistrate’s court for the Corentyne 
Judicial District (Holder, C.J., and Luckhoo, J.) August 27, September 
25, 1959). 

Workmen’s Compensation — Jurisdiction — Agreement in full settlement entered 
into after proceedings instituted but before their determination — Whether agreement 
deprived magistrate of jurisdiction to continue hearing — Workmen’s. Compensation 
Ordinance, Cap. 111, s. 20 (1). 

During an adjournment of the hearing of a claim by the respondent for payment by 
the appellants of compensation in respect of the death of the respondent’s husband, 
which occurred in the course of his employment with the appellants, the respondent 
was persuaded to sign an agreement under which she agreed to accept $500 from the 
appellants in full settlement of her claim. On the resumption of the hearing the magis-
trate took evidence concerning the circumstances under which the agreement was en-
tered into and found that the appellant M had used undue influence to get the respon-
dent to sign it and, further, that the agreed sum was inadequate. He therefore heard the 
case to finality and awarded the respondent $1800 as compensation. 

On appeal it was argued for the appellants that the agreement having been entered 
into the magistrate could not proceed with the hearing, and that his jurisdiction was 
limited to reviewing the agreement on the application of either party. 

Section 20(1) (ii) of the Workmen’s Compensation Ordinance. Cap. 111, (under 
which provision the magistrate purported to act), provides for compensation agree-
ments to “be forwarded to the court which may within three months cancel (an agree-
ment) and make such order . . . . as . . . . may be just if it is of the opinion that 

(a) the sum paid or to be paid was or is inadequate or excessive; or 
(b) the agreement was obtained by such . . . . undue influence . . . . as would in 

law be sufficient ground for avoiding an agreement.” 
Held  (i) the provisions of s. 20 of Cap. 111 have no application once a claim for 

compensation under the Ordinance has been instituted in the magistrate’s court; 
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(ii) the fact that the magistrate erroneously purported to apply the provi-

sions of s. 20(1) of Cap. 111 to the document did not affect the result, for what in effect 
he did was to refuse to let a consent judgment be entered for the sum stated in the pur-
ported agreement, and this he was entitled to do on his findings that undue influence 
had been exercised and that the sum stated was inadequate. 

Appeal dismissed. 
S. D. S. Hardyal (M. O. Poonai with him) for the appellants. 
R. P. Rawana for the respondent. 
Judgment of the Court: This is an appeal from the decision of the magis-

trate of the Corentyne Judicial District awarding the respondent, the widow of 
a deceased workman, the sum of $1800 as compensation under the provisions 
of the Workmen’s Compensation Ordinance, Cap. 111, on a claim brought by 
her against the appellants, the employers of the deceased workman. The re-
spondent’s claim was made in her capacity as sole dependant in respect of the 
death of her husband Ragnauth. 

The evidence discloses that the deceased was employed by the appellants 
as a fireman at their rice mill at No. 48 Village, Corentyne, Berbice, and that 
on the 29th August, 1958, the deceased was fatally injured as a result of an 
explosion of the boiler in the rice mill. The accident occurred out of and in the 
course of the deceased’s employment. It was the case for the appli-
cant/respondent, and the magistrate accepted the evidence in support thereof, 
that at the time of the accident the boiler was defective and did not have a 
safety valve, and that it was not safe for the boiler to be operated without a 
safety valve. The magistrate also found that the accident was not caused by 
any negligence on the part of the deceased. Evidence was given by Mr. 
Latchmi Narine, Inspector of Labour, to the effect that on the 18th September, 
1958, he inspected the boiler and saw that it had no safety valve. The appel-
lants were not then present. On the 23rd September, 1958, Mr. Narine returned 
to the appellants’ rice mill with Mr. Frampton, Inspector of Factories and Cor-
poral of Police Thorne. There was no safety valve on the boiler. The appellant 
Mohabeer told Mr. Narine that he had been operating the boiler without a 
safety valve for two weeks before the accident, and that he had given the safety 
valve which had previously been attached to the boiler to one John to be re-
paired. John had not repaired it and he (Mohabeer) took it to Skeldon to be 
repaired and was expecting to get it back at any time. Mohabeer stated in evi-
dence that at the time of the accident there was a safety valve attached to the 
boiler and that there was no safety valve there when Mr. Narine visited the mill 
because it had been blown off during the explosion. Mohabeer denied that he 
told Mr. Narine that the boiler had been in operation without a safety valve for 
two weeks prior to the accident. The magistrate rejected the evidence of Moha-
beer and accepted that of Mr. Narine. The evidence of Biju, a skilled fitter and 
engineer of some thirty years’ experience, also supported the case for the re-
spondent (applicant). 

The respondent’s claim was filed on the 3rd October, 1958, and the appel-
lants by their answer dated the 23rd October, 1958, which was duly filed, de-
nied liability to pay compensation under the Workmen’s Compensation Ordi-
nance, Cap. 111, on the following grounds:— 
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(a) The injuries to the deceased were not caused by accident arising out 
of and in the course of his employment. 

(b) The applicant was not a dependant of the deceased at the time of his 
death. 

(c) The injuries to the deceased were the result of an accident at-
tributable to the deceased’s own serious and wilful misconduct, in 
that the deceased, who at the time of the accident was operating the 
boiler, was late for work and in order to generate the necessary pres-
sure of steam to steam padi, had opened the back pressure cock to 
release water from the boiler and had negligently failed to close the 
said cock. The inevitable result was that there was no water in the 
said boiler and six tubes blew. The deceased failed in his duty to 
check the pressure gauge, which if he had done, the accident would 
not have taken place. 

On the 30th October, 1958, the hearing of evidence in support of the claim 
was commenced before the magistrate, the respondent testifying on oath. The 
further hearing was adjourned to the 6th November, 1958. On that day the re-
spondent gave further testimony on oath relating to the circumstances under 
which she had on the 3rd November, 1958, that is, since she had testified on 
oath on the 30th October, 1958, come to sign a written document purporting to 
be an agreement wherein it is stated that the respondent agreed to accept the 
sum of $500: in full settlement as compensation and costs in the matter. That 
document bears the signatures of the respondent and of the appellant Moha-
beer as the contracting parties and is set out hereunder — 

“No. 47 Village,  
Corentyne B., 

3rd November, 1958. 

IN THE MATTER OF BASANTI AND MOHABEER AND JUBRAJ: 

Re: Workmen’s compensation for the death of Ragnauth known as 
Samaroo through an incident whilst in employment of the said abovemen-
tioned Mohabeer and Jubraj. 

This agreement witnesseth that: 

Bassanti agrees to settle and Mohabeer and Jubraj agree to accept as 
settlement in the above matter the sum of five hundred dollars covering 
both compensation and costs. Bassanti agrees further to accept the above-
mentioned sum of five hundred dollars as consideration for settlement due 
to contributory negligence of the said Ragnauth known as Samaroo. 

This amount of five hundred dollars is paid and accepted with the un-
derstanding that no further money shall be demanded or paid by any of the 
two parties in the said matter of compensation for the death of the said 
Ragnauth known as Samaroo due to an accident 
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whilst in the employment of the said abovementioned Mohabeer and Jubraj, 
rice-millers. 

In witness whereof the parties have hereunto set their hands this third day 
of November, in the year of our Lord nineteen hundred and fifty-eight. 

Parties 
Basanti 
Mahabeer 

Witnesses: 1. R. G. A. Samaroo  
2. B. P. Asusingh. 

24c. stamp  
cancelled.” 

The respondent’s evidence on this aspect is as follows:— 

“On the 3rd day of November, 1958, the defendant Mohabeer and one Mr. 
Chhangur and Mr. Tulsi and Juggerdeo and others came to me home and asked 
me to settle. The defendant Mohabeer asked me to settle because if I go to 
court there is too much expenses and I will run and spend the money in vain 
and I’ll get nothing. He said he got plenty money and he will get plenty wit-
nesses and I will get none. He gave me a cheque for $250.00 and asked me to 
sign this agreement tendered, admitted and marked Exhibit “D”. He also give 
me this promissory note for $250.00 in favour of Juggerdeo, tendered, admit-
ted and marked Exhibit “E”. 

I was not satisfied but after they all talked to me so I got frightened and 
that is why I signed these documents Ex. “D” and Ex. “E” and I got $250.00. I 
don’t know how much I will get and I never been to court and I don’t have 
anyone to back me. I was alone at home. My husband was working with the 
defendants for over two years.”; 

And in cross-examination:— 
“This settlement took place at Ramjattan’s house and not my home and I 

made a mistake when I said it took place in my house. The estate manager, Mr. 
John Wood, was present and I asked him to come. Others were present. Jug-
gerdeo was there but he is not related to me. Juggerdeo’s son is married to my 
niece. I never asked Ramjattan and they sent for me. The only person I had 
was Mr. John Wood. Mr. Chhangur wrote the paper. They told me $500.00 I 
told them that I can’t take $500.00 and they got me frightened. Me signed but I 
can’t read or write and when everything was done I told them I was not satis-
fied. They even told me not to come to court today. I became afraid that they 
told me I would lose all my money. They told me that Juggerdeo would give 
me the money. I trust Juggerdeo.’;  
and in answer to the magistrate:— 

“I told them that I want my lawyer to look after me matter. Mr. Chhangur 
told me he would go with me to me lawyer and ac- 
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companied me all the way to New Amsterdam. At New Amsterdam he let me 
go to me lawyer.” 
Mohabeer who testified in his defence on oath said on this aspect:— 

“On the 3rd November, 1958, I issued a cheque to the applicant for 
$250.00 and I also issued a promissory note in favour of one Juggerdeo for 
the sum of $250.00 — Ex. “E”. 

It is not true that I with other men went to her home to effect a settle-
ment. It is not true that I told her that I have a lot of money, and that court 
costs a lot of money and that I have a lot of witnesses’ and she has none. 

I did go to Ramjattan’s home on the 3rd November, 1958. Ramjattan 
is her brother-in-law. I went to Ramjattan’s home as I was asked and she 
agreed to accept $500.00. I gave her $250.00 because I know she is the 
wife of the deceased and for no other reason. My lawyer was not present 
and her lawyer was not present. Ramjattan was present with his son Tika 
and John Kendall called Johnny Wood and Tulshi, Changhur, Jaggernauth 
and Ghassunauth and one teacher Singh. I never took those men to Ram-
jattan’s home. None of these men got any interest in my rice-mill”; 
and in cross examination:— 

“I knew on the 3rd November, 1958, when I went into an agreement, 
Ex. “C”, that Basanti was claiming $3,600.00 when I settled for $500.00. I 
did not carry insurance to cover my workers in my rice-mill for work-
men’s compensation.” 

After the case for the respondent and for the appellants had been closed, 
and the matter adjourned to a later date for the addresses of solicitor for the 
appellants and counsel for the respondent (applicant), solicitor for the appel-
lants asked leave of the magistrate to call another witness whom he stated was 
present when the agreement between the respondent and Mohabeer was signed 
by them on the 3rd November, 1958. On objection being taken thereto by 
counsel for the respondent, the magistrate, no doubt acting in the exercise of 
his discretion, refused solicitor’s application. 

The magistrate came to the conclusion that the appellant Mohabeer used 
undue influence and means to get the applicant to sign the agreement and to 
agree to settle the matter when the matter was already before the court. The 
magistrate also found that the sum paid and agreed upon between the respon-
dent and the appellants was inadequate. The magistrate has found that the re-
spondent was wholly dependent on the deceased at the time of his death. Un-
der the Ordinance the minimum compensation which can be awarded in such 
circumstances is $1,800.00. 

The grounds of appeal filed are as follows:— 
1. An agreement having been entered into by the parties subsequent to 

the accident, it was not competent for the learned magistrate to proceed 
with the trial and give a decision. 
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Wherever there is such an agreement as Exhibit “D”, the magistrate’s 
jurisdiction is limited to a review of the agreement on application of either 
party. 

2. The learned magistrate having found that wages was not properly 
established could not have arrived at a sum to be paid as compensation as 
there was no basis upon which he could have acted. 

No argument was addressed to us on the second ground of appeal. The ar-
guments of counsel for the appellants at the hearing of this appeal, therefore, 
have been limited to the first ground of appeal. 

Before proceeding to consider counsel’s arguments on this ground refer-
ence should be made to the issues raised by the appellant’s answer on the re-
cord. As has been held by the Full Court in Alexander v. Das & Glasgow, 
1938 L.R.B.G. 206, in so far as the answer of the respondent to a claim for 
workmen’s compensation does not extend to any allegation in the claim, it 
must be assumed that the opposition of the respondent does not extend thereto, 
and the issue joined between the applicant and the respondent must be con-
fined within the area limited by the opposition. The reasons for that conclusion 
are fully set out at pp. 212 and 213 in the report of the judgment of the court. 
The court was there considering the provisions of sub-ss (2) and (3) of s. 29 of 
the Workmen’s Compensation Ordinance, 1934 (No. 7), which have been re-
enacted by ss. (2) and (3) of s. 36 of the Workmen’s Compensation Ordinance, 
Cap. 111. We have referred to these provisions because counsel for the appel-
lants has mentioned that the appellants have been informed that other persons 
may claim to be dependants of the deceased workman (not that any such claim 
has actually been made) and that he has been informed that the rice mill in 
question is owned by four persons, two of whom are the appellants. No refer-
ence to either of these matters has been made in the answer filed by appellants 
to the respondent’s claim or in the evidence before the magistrate. Further, an 
appeal to the Full Court from an order of a magistrate made in such proceed-
ings lies only where a question of law is involved or where the decision is one 
which the magistrate viewing the evidence reasonably could not properly 
make. The matters referred to above cannot be said to fall under either of the 
prescribed grounds of appeal. 

Returning now to the sole ground of appeal argued, that the magistrate’s 
jurisdiction was limited to a review of the agreement sighed by the respondent 
and Mohabeer on the application of either party, it is first necessary to consider 
the provisions of s. 20 of the Ordinance referred to by counsel for the appel-
lants in support of his argument. Section 20 (1) provides as follows:— 

“(1) The employer and the workman may, after the injury in respect of 
which the claim to compensation has arisen, agree in writing as to — 
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(i) the amount to be paid by the employer as compensation in re-
spect of the incapacity of the workman resulting from that injury; 

(ii) any other matter under this Ordinance; 

and such agreement shall be forwarded to the court which may within 
three months cancel it and make such order (including an order as to any 
sum already paid under the agreement) as in the circumstances may be 
thought just if it is of the opinion that — 

(a) the sum paid or to be paid was or is inadequate or excessive; 
or 

(b) the agreement was obtained by such fraud, undue influence, 
misrepresentation or other improper means, as would in law 
be sufficient ground for avoiding an agreement; or 

(c) the agreement was entered into in ignorance of or under a 
mistake as to the true nature of the injury;” 

We shall approach counsel’s submission on the assumption that the provi-
sions of the subsection do not preclude the dependants of a deceased workman 
from agreeing in writing with the employer as to a lump sum payment by the 
employer as compensation in respect of the death of the workman resulting 
from injury in respect of which a claim to compensation has arisen. Such an 
agreement may be cancelled by a magistrate within three months after it has 
been forwarded to him on any of the grounds set out in paras, (a), (b) and (c) 
of that subsection. Regulation 12 of the Workmen’s Compensation Regula-
tions, 1955 (No. 9), prescribe the procedure where application for cancellation 
of an agreement is made. It is not a condition precedent to the validity of such 
an agreement that it should be made a judgment of the court, but it is provided 
by sub-s. (2) of s. 20 that if it is desired that it should be made a judgment of 
the court application may be made therefor to the magistrate. Sub-s. (3) of s. 
20 and regs. 7 to 11 inclusive of the Workmen’s Compensation Regulations, 
1955 (No. 9), prescribe the procedure to be followed where application is 
made to the magistrate to record a memorandum containing an agreement de-
sired to be made a judgment of the magistrate’s court. Where an agreement is 
made a judgment of the court, it is enforceable as a judgment of the magis-
trate’s court. An unrecorded agreement can be used as a defence in an action. 

Agreements for payment of compensation under s. 20 of the Ordinance are 
provided for because it is not compulsory that a workman or his dependants 
should commence legal proceedings to recover compensation where both par-
ties can agree on the amount of compensation to be paid. Where any such 
agreement has been entered into it is desirable that there should be safeguards 
to ensure as far as is practicable that the agreement is fair to both parties. Pro-
vision to this end is made by s. 20 whereby the agreement will come under the 
scrutiny of the magistrate’s court. The provisions of s. 20 have no application, 
however, once a claim for compensation under the Ordinance has been insti-
tuted in the 
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magistrate’s court. The jurisdiction of the court having been invoked by the 
claimant and submitted to by the employer the procedure to be followed there-
after is, as is provided by s. 37, save as is specially provided in the Ordinance, 
that in civil actions in the magistrates’ courts. Documentary evidence purport-
ing to be an agreement compromising the rights or obligations of a party may 
be tendered and investigated and the validity and weight of such documentary 
evidence determined in those proceedings just as they may be in civil actions 
in the magistrates’ courts. 

Reference has been made by counsel for the appellant to the judgment of 
this court in Pheku v. Bookers Demerara Sugar Estates, Ltd. (1956) unre-
ported. The relevant provision in that case was s. 17 (2) of the Workmen’s 
Compensation Ordinance, 1934, which it will be observed is somewhat differ-
ently worded from the provisions of s. 20(1) of Cap. 111. Further, in that case 
the agreement in question was made prior to the bringing of proceedings for 
compensation. 

In the present proceedings the magistrate was of the view that on the face 
of the purported agreement the sum agreed to be paid the respondent by the 
appellants was inadequate quite apart from any question of undue influence. 
What in effect the magistrate by his decision has done is to refuse to permit a 
consent judgment to be entered for the sum stated in the purported agreement. 
This he was entitled to do. That the magistrate erroneously purported to apply 
the provisions of s. 20 (1) to this document does not in our view affect the re-
sult. The respondent in her sworn testimony repudiated the purported agree-
ment and therefore the magistrate could not permit a settlement of the claim 
for compensation brought under the Ordinance to be entered on the basis of the 
purported agreement. The refusal of the magistrate to permit after the close of 
the case for the appellant further evidence as to the circumstances under which 
the purported agreement was made is in our view in the circumstances of the 
case a correct exercise of his discretion. 

The sole ground of appeal argued therefore fails and the appeal is dis-
missed with costs $25: to the respondent. 

Appeal dismissed. 
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(In the Full Court, on appeal from the magistrate’s court for the Courantyne 
Judicial District (Holder, C.J., and Luckhoo, J.) August 25, September 
25, 1959). 

Criminal law—Abduction—Joint enterprise—Whether offence committed—
Criminal Law (Offences) Ordinance, Cap. 10, s. 89. 

The appellant was convicted on an indictable charge (taken summarily) of ab-
ducting an unmarried girl under the age of sixteen, contrary to s. 89 of the Crimi-
nal Law (Offences) Ordinance, Cap. 10. The evidence disclosed that while the girl 
was on an errand for her mother the appellant, who was her brother-in-law, 
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by previous arrangement with her stopped and took her away in a car by which he had 
been travelling. But the girl having testified that she had asked the appellant to take her 
away, it was argued for the appellant that the evidence did not disclose that any persua-
sion, inducement or blandishment had been held out by the appellant, but that on the 
contrary the evidence disclosed that it was the girl who persuaded the appellant to take 
her away. 

Held: the evidence that the appellant stopped for her by previous arrangement 
with her showed that the suggestion to go away did not come only from the girl and 
that the appellant did not take only a passive role of yielding to a suggestion made by 
her. Rather this was a joint enterprise entered into by both of them. 

Appeal dismissed. 
K. Prasad for the appellant. 
E. A. Romao, Senior Crown Counsel (ag.), for the respondent. 

Judgment of the Court: The appellant Ramjeet Singh was convicted by 
the magistrate of the Courantyne Judicial District on a charge of unlawfully 
taking Jaswantie, an unmarried girl under the age of sixteen years, out of the 
possession and against the will of her mother Kowsilla, contrary to s. 89 of the 
Criminal Law (Offences) Ordinance. Cap. 10. The charge, which was an in-
dictable one, was dealt with summarily pursuant to the provisions of s. 60 (1) 
of the Summary Jurisdiction (Procedure) Ordinance, Cap. 15, and the appellant 
on conviction was sentenced to imprisonment for six months. Against his con-
viction he has appealed. 

The evidence for the prosecution was to the following effect. Kowsilla, a 
married woman separated from her husband, lived at Bloomfield, Courantyne, 
Berbice. Her elder daughter Gangawattie is married to the appellant and they 
lived at Bloomfield. Her younger daughter Jaswantie, who is fifteen years of 
age, lived with her mother and is unmarried. In September, 1958, Gangawattie 
and the appellant had a quarrel as a result of which Gangawattie came to reside 
at her mothers home. On the 13th November, 1958, Kowsilla sent Jaswantie 
with Gangawattie’s daughter to Bush Lot, Jaswantie being expected to return 
later that day to Kowsilla’s home. According to Jaswantie on the 13th Novem-
ber. 1958, she met the appellant while she was on her way to Bush Lot with 
Gangawattie’s child. They took the child to the home of the appellant’s sister 
and Jaswantie asked the appellant to take her to his mother’s home at New 
Amsterdam. This the appellant agreed to do and they travelled by car to New 
Amsterdam. They spent three days together in a room rented by the appellant’s 
mother. The police there apprehended the appellant who made a statement to 
the police after being cautioned. In that statement which was admitted in evi-
dence, the appellant admitted that he took Jaswantie to New Amsterdam to a 
room rented by his mother. He also stated that he had sexual intercourse with 
Jaswantie with her consent on several occasions before the police intervened. 
Jaswantie has also testified to the effect that some time prior to November, 
1958, the appellant had sexual intercourse with her. 

The appellant did not give evidence or call any witness in his defence at 
the hearing before the magistrate. 

Counsel for the appellant has submitted that the magistrate erred in point 
of law in convicting the appellant in that the evidence did not disclose 
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that any persuasion, inducement or blandishment had been held out by the ap-
pellant to Jaswantie but rather that the evidence disclosed that it was Jaswantie 
who had induced or persuaded the appellant to take her to New Amsterdam. 

In support of his submission, counsel cited the cases of R. v. Olifier, 
(1866) 10 Cox C.C. 402, R. v. Miller, (1876) 13 Cox C.C. 179, and R. v. Jar-
vis, (1903) 20 Cox C.C. 249. These cases are referred to at para. 1923 on p. 
1082 of ARCHBOLD’S CRIMINAL PLEADING, EVIDENCE and PRACTICE (33rd 
Edition), from which the undermentioned facts are extracted. In R. v. Olifier it 
was held that if a girl leaves her father without any persuasion, inducement or 
blandishment held out to her by the prisoner so that she has got fairly away 
from her home, and then goes to him, although it may be his moral duty to 
return her to her mother’s custody, yet his not doing so is no infringement of 
the statute, for the statute does not say he shall restore, but only that he shall 
not take her away. In R. v. Jarvis it was held that if the suggestion to go away 
with the prisoner comes from the girl only, and he merely takes the passive 
part of yielding to this suggestion, he is entitled to an acquittal. In R. v. Miller, 
a servant girl, under sixteen years of age, had permission from her master to 
visit her parents from Sunday to Monday night, and went to them on Sunday 
for a few hours only, and then told them (by previous arrangement with the 
prisoner) that she was going back to her service, instead of which she remained 
with the prisoner all night, and did not return to her service until some days 
afterwards; it was held (1) that the girl was not in the possession of her father 
at the time of the alleged offence, but under the lawful charge of her master, 
and (2) that the above facts would not warrant a conviction for abduction from 
the master. 

Counsel’s submission, however, does not have regard to the statement 
made by the appellant to the police and which forms part of the case for the 
prosecution. This statement was accepted and acted upon by the magistrate as 
he has stated in his memorandum of reasons for decision. The relevant passage 
of the appellant’s statement is as follows:— 

“I have nothing to say except that she said she saw a car stop but not 
the way she said it. The car did stop. We both arrange it like that. The only 
chance that she has is when they sending she out, that is the only chance 
she could get on that particular day to get wid me. After the car stop she 
came in and I ask the chauffeur to stop at the High School at New Am-
sterdam. She ask me where we going, then I told her that didn’t I told you 
that we are going to my mother and she keep on walking. After we reach 
the house in Winkle we both call in. I asked the land-lady if my mother 
was living there, she said yes. I leave her in the yard and I went to my 
mother and I ask her to lend me the key because I want to rest in her room. 
And I return back and open the room and take her in.” 
That passage shows that the suggestion to go away did not come only 

from Jaswantie nor did the appellant take only a passive role of yielding to a 
suggestion made by her. Rather this was a joint enterprise entered into by both 
Jaswantie and the appellant. Further, it is clear from the evidence that when 
Jaswantie left her mother’s home she did so for a mere temporary 
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purpose, the taking of Gangawattie’s child to Bush Lot, intending to return to 
her mother’s home. She was therefore still in the possession of her mother. 
When so out of the house she was induced by or at least arranged with the ap-
pellant to go away with him. This is an offence within the section. See R. v. 
Mycock, (1871) 12 Cox C.C. 28. This ground of appeal therefore fails. 

It was also submitted by counsel for the appellant that there was no proper 
proof of the age of the girl Jaswantie. The usual course adopted in proof of age 
is the production in evidence of a certificate of birth of the girl coupled with 
evidence of identity, but the age may be proved by any other lawful evidence 
such as that of the girl’s mother. While the age might not have been satisfacto-
rily proved by the documentary evidence tendered in this case—a certificate 
issued by the Department of Local Government—yet Kowsilla testified that 
Jaswantie was born in the year 1944 and was therefore under sixteen years of 
age on the 13th November, 1958. Her evidence on this point was unchallenged 
by cross-examination. There was in our view sufficient proof that the girl was 
under sixteen years of age. 

The appeal also fails on this ground of appeal. The remaining grounds of 
appeal were either abandoned or not pressed on us at the hearing of this ap-
peal. 

The appeal is dismissed. The conviction and sentence are affirmed with 
costs $20: to the respondent. 

Appeal dismissed. 
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(In the Full Court, on appeal from a magistrate’s court for the Georgetown 
Judicial District (Holder, C.J., and Luckhoo, J.) September 29, 1959). 

Labour—Minimum wages—Failure to keep records.—Labour Ordinance, Cap. 103, 
ss. 8 and 10. 

Under s. 8 in Part III of the Labour Ordinance, Cap. 103, the Governor may by Order 
prescribe minimum time rates, piece rates and overtime rates or any of them payable in any 
occupation. Pursuant thereto by Order No. 58 of 1958 minimum time rates were prescribed 
for a person of eighteen years of age and over who is employed as a clerk in a dry goods 
store. 

Section 10 of Cap. 103 requires “every employer in an occupation in respect to which 
rates of wages have been prescribed to keep such records of wages as are necessary to show 
that the provisions of. . . . Part (III) of the Ordinance are being complied with in respect of 
persons in his employment”. 

The respondent employed a woman twenty-four years of age as a sales clerk in his dry 
goods store paying her on a commission basis, but keeping no record of the commissions 
paid. A complaint against him for having failed to keep the required record of wages having 
been dismissed the complainant appealed. 

For the respondent it was argued that though the payments by commission were wages 
within the meaning of that term in the Ordinance they were nevertheless payment by piece 
rate in respect of which no rates had been prescribed. 
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Section 15 of Cap. 103 provides that any agreement for payment of wages in con-
travention of Part III of the Ordinance shall be void. 

Held: the sole mode of payment authorised by the Order was by time rate and 
therefore any contract for the payment of wages by way of piece rate was void. 
The sales clerk should accordingly have been paid by time rate. 

Appeal allowed. 
G. L. B. Persaud, Solicitor-General (ag.), for the appellant. 
J. O. F. Haynes for the respondent. 

Judgment of the Court: This is an appeal against the decision of a 
magistrate of the Georgetown Judicial District who dismissed a complaint 
by the appellant against the respondent charging the respondent that he 
employed Ambrosine Murray from the 15th February, 1958, to 31st May, 
1958, as a shop assistant in his dry goods store at the Bourda Market, 
Georgetown, in the Georgetown Judicial District, an occupation in respect 
of which rates of wages have been prescribed, to wit, the Minimum Wages 
(Dry Goods Store Employees) Order, 1956 (No. 58 of 1956), and failed to 
keep such records of wages as are necessary to show that the provisions of 
Part III of the Labour Ordinance, Cap. 103, were being complied with, con-
trary to s. 10 of the Labour Ordinance. 

The evidence discloses that during the period 15th February, 1958, to 
3rd May, 1958, the respondent employed Ambrosine Murray at his stall in 
the Bourda Market, Georgetown, as a sales clerk of dry goods paying her 
on a commission basis 5 per centum on every dollar’s worth sold by her 
during the first three weeks in every month and 4 per centum on every dol-
lar’s worth sold by her during the fourth week of every month. 

It is common ground that the respondent employed three other persons 
on a similar basis but kept no record of the amounts of commission he paid 
to Ambrosine Murray or his other employees in the form of a record of 
wages required to be kept under the provisions of s. 10 of the Labour Ordi-
nance, Cap. 103. 

In evidence Ambrosine Murray stated that she was not bound to go to 
work and that when she did not go to work she received no commission. 
Counsel for the respondent has properly conceded that the payments made 
to Miss Murray are “wages” within the meaning of that term in the Ordi-
nance. Section 10 of the Labour Ordinance provides as follows:— 

“10. It shall be the duty of every employer in an occupation in re-
spect to which rates of wages have been prescribed to keep such re-
cords of wages as are necessary to show that the provisions of this Part 
of this Ordinance are being complied with in respect of persons in his 
employment, and if he fails to do so he shall be liable on summary 
conviction in respect of each offence to a fine not exceeding ten dol-
lars, and also to a fine not exceeding five dollars for every day during 
which the default continues after conviction.” 
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Rates of wages in respect of employees of dry goods stores have been 
prescribed by the Governor in Council under s. 8 of the Labour Ordinance 
by the Minimum Wages (Dry Goods Store Employees) Order, 1956, (No. 
58 of 1956). This Order was amended by the Minimum Wages (Dry Goods 
Store Employees) (Amendment) Order, 1958 (No. 40 of 1958) in June, 
1958, after the material period specified in the complaint. By the provisions 
of Order in Council No. 58 of 1958 the minimum rates of wages of clerks 
employed in dry goods stores in the colony have been fixed. 

Under para. 3 (1) and the schedule to Order in Council No. 58 of 1958 
it is provided that the minimum rate of wages payable to a person who is 
eighteen years and over employed in a dry goods store as a clerk in 
Georgetown and New Amsterdam is $15.60 per week and in a country dis-
trict (defined in para. 2 of the Order as an area other than Georgetown or 
New Amsterdam) is $13.20 per week. Miss Murray was twenty-four years 
of age at the relevant time. The categories of work set out in the schedule 
are cash boys, messengers, clerks and porters and unskilled female workers 
not employed in any of the abovementioned categories of work. For such 
unskilled female workers the minimum rate is $1.80 per day and $1.14 per 
day respectively. It is also provided by the Order:— 

“The minimum rate of wages payable to a person employed in any of 
the above categories of work for any shorter period of time than the 
appropriate period set out above shall be the appropriate minimum rate 
of wages set out above in respect of the last mentioned period.” 

The Order has been made under s. 8 of the Labour Ordinance. Section 8 of 
the Ordinance empowers the Governor in Council to prescribe minimum 
rates of wages payable in any occupation in the colony or any part thereof 
following upon his consideration of the report of the advisory committee 
appointed by him under the provisions of s. 7 of the Ordinance to investi-
gate conditions of employment in such occupations and to make recom-
mendations as to the minimum rates of wages which should be payable. 
Under s. 8 the Governor in Council is also empowered to prescribe by Or-
der time rates, piece-rates and overtime rates, or any of them. 

Counsel for the respondent has submitted that payment by way of 
commission on goods sold for an employer is payment by piece-rate. 

The Governor in Council has prescribed time rates but not piece-rates 
in respect of employees in dry goods store. The sole mode of payment 
authorised by para. 3 of the Order in Council No. 58 of 1958 is by time 
rate. Section 15 of the Ordinance provides that any agreement for payment 
of wages in contravention of Part III of the Ordinance (which provides for 
the regulation of wages) (ss. 7 and 8 are in Part III of the Ordinance) shall 
be void. Therefore any contract for the payment of wages by way of piece 
rate is void. Miss Murray being a sales clerk should have been paid wages 
at the rate per week not less than that prescribed in the schedule to Order 
38 of 1958. It was, 
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however, submitted by counsel for the respondent that there was no proof 
that the defendant’s stall in Bourda Market, Georgetown, is in “George-
town” as defined by para. 2 of the Order No. 38 of 1958, and that this is 
fatal to the complaint brought. We are in agreement with counsel that this 
court cannot take judicial notice of the situation of particular places. But 
the Order prescribes rates of wages not only for Georgetown and New Am-
sterdam as defined by para. 2 of the Order but also for all areas other than 
Georgetown and New Amsterdam so that every employer of persons in a 
dry goods store wherever situate in the colony is required by s. 10 of the 
Ordinance to keep a record of wages of his employees. This the respondent 
has failed to do and is therefore guilty of the charge laid. 

The appeal is allowed and the order of the magistrate is set aside. A 
conviction must be entered on the charge against the respondent and he is 
ordered to pay a fine of $10: within 7 days from date hereof, in default one 
month’s imprisonment. Cost $20.00 to the appellant. 

Appeal allowed. 
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(Federal Supreme Court—Civil Appellate Jurisdiction (Hallinan, C.J., 
Lewis and Marnan, J.J.) November 24, 25, December 2, 1959). 

Trespass — Licence terminated — Action brought before expiry of reasonable 
time to remove — Whether action premature. 

Injunction — Finding that defendants, are not trespassers — Injunction 
granted — Inconsistent findings. 

In an action for trespass the trial judge found that the defendants/appellants 
were not trespassers up to the time of the action, but holding that they were licen-
sees and that the licence had been effectively terminated, he granted an injunction. 
There was no finding as to when the licence was terminated. 

Held: (i) the findings that the defendants were not trespassers up to the time of 
the action but that the plaintiffs were entitled to an injunction were inconsistent 
with each other; 

 (ii) upon the determination of the licence the defendants were entitled 
to a reasonable time — three months — in which to remove; 

 (iii) the case would be remitted for a finding as to the date when the li-
cence was determined and whether as from that date the defendants, at the com-
mencement of the action, had had reasonable time in which to remove. 

Appeal allowed; case remitted. 

A. T. Peters for the appellants. 
S. D. S. Hardyal for the respondents. 

LEWIS, J.: In this case the plaintiffs-respondents claimed damages for 
trespass on certain lands situate on the Corentyne Coast, of which they were 
owners by transport, and an injunction to restrain the 
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defendants-appellants from further trespassing on or using or occupying any 
portion of the said lands. The trial judge dealt with the lands in three sections, 
firstly, a section enclosed by the defendants and on which they had a house, 
secondly, a section used as a coconut and provision farm, and thirdly, a section 
used for the cultivation of rice. With regard to the house area he found that the 
defendants were licensees in exclusive occupation; with regard to the coconut 
and provision farm area he held that they were using the area in common with 
and by permission of some of the plaintiffs; and with respect to the rice area he 
found that they were tenants of the plaintiffs of six acres thereof and that their 
tenancy was governed by the provisions of the Rice Farmers (Security of Ten-
ure) Ordinance, 1956. His decision was as follows:— 

“The plaintiffs have claimed damages for trespass as well as an in-
junction against the defendants. Finding as I do that up to the time of the 
action they were not trespassers, that portion of their claim must fail. As I 
regard the licence given to the defendants as having been effectively ter-
minated, however, I consider that the plaintiffs are entitled to an injunction 
for which they have asked. The defendants and/or their agents will there-
fore be restrained from trespassing or occupying any portion of the land in 
question save and except the six acres of this land which they have under 
rice cultivation. This injunction will take effect from the 21st March, 
1959”. 

From this decision the defendants appealed on various grounds, all of 
which were abandoned at the hearing. This court allowed an amendment to 
enable the following ground to be argued:— 

“That since the judge found that the defendants were licensees in re-
spect of the area occupied by the house, and that there was no trespass, it 
was not open to him to find that the licence was determined or to grant an 
injunction”. 

The question for decision is therefore whether the learned judge was right in 
granting an injunction. 

The findings that the defendants were not trespassers up to the time of ac-
tion but that the plaintiffs are entitled to an injunction are inconsistent with 
each other. The question whether or not the defendants were trespassers in re-
spect of the lands other than the six acres of rice lands depends upon the fur-
ther questions whether the licence to occupy and use those lands had been ter-
minated and the defendants had been given a reasonable time to remove them-
selves and their belongings. The female defendant had purchased the house in 
1936, but had been living in it from the time of its erection on the land in 1927, 
and her husband, Sydney Crawford, had been living there with her from 1938. 
They had for years been making provision gardens on the land. Upon the de-
termination of the licence they would be entitled to a reasonable time to make 
arrangements for removing their house to another spot as well as for removing 
their provision gardens. In my view, they would require not less than three 
months to enable them to do so. 
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If the plaintiffs brought their action before such a reasonable time had 
elapsed they would not be entitled to succeed and their application for an in-
junction should be dismissed. I respectfully agree with and adopt the statement 
of GODDARD, L. J. (as he then was) in Minister of Health v. Bellotti, [1944] 1 
All E.R. 238, at p. 245:— 

“If a licensor determines the licence, he is bound to give a reasonable time 
within which the determination is to take effect, so that the licensee can 
collect himself, his property or whatever it may be, from the premises in 
respect of which the licence has been withdrawn. He is bound to give a 
reasonable time and, if he does not and takes proceedings before the rea-
sonable time has elapsed, he loses his action”. 
In this case the trial judge has not said at what date the licence was termi-

nated, and his finding that at the time of the action the defendants were not 
trespassers — against which the plaintiffs have not appealed — seems to pre-
suppose the further finding that though the licence had been effectively termi-
nated the defendants had not had a reasonable time in which to remove their 
belongings. The judge has not, however, expressly so stated, and it is not clear 
whether this was what he meant. The only evidence of determination of the 
licence is the statement of the plaintiff Ramnaraine that “in 1954 I told the 
Crawfords to move the house”. If the learned judge was relying on this state-
ment, it is strange that he should have considered that a period of some three 
years prior to the commencement of the proceedings was not a reasonable 
time. It seems more likely that the judge did not accept this statement as evi-
dence of revocation of the licence, but considered that the initiation of the ac-
tion for trespass was effective in law to determine it. This view is supported by 
the fact that he suspended the coming into effect of the injunction for six 
months, thus giving the defendants, ample time to find other accommodation. 
Assuming, without deciding, that the filing of the writ would amount to revo-
cation of the licence, the defendant would nevertheless not be entitled to suc-
ceed on his claim for an injunction, for his action would have been premature, 
being commenced before the lapse of a reasonable time, and this difficulty 
could not be overcome by the grant of an injunction to take effect at some fu-
ture date. The success or failure of the plaintiffs’ claim falls to be decided upon 
the facts as proved to exist at the date of commencement of the action, and not 
upon a set of circumstances which may or may not arise at some future date. 

However, it is not clear from the judgment which view the trial judge took. 
That being so, this court is not in a position to dispose of the case finally. In 
my opinion the appeal should be allowed. The decision of the trial judge 
should be set aside and the case should go back to the court below for findings 
as to the date when the licence was determined and whether as from that date 
the defendants, at the commencement of the action, had had a reasonable time 
in which to remove themselves and their belongings from the land. If these 
questions are decided in the plaintiffs’ favour they should have judgment on 
both their claims for the trespass and for an injunction with respect to the land 
other than the six acres under rice cultivation, and there should be an enquiry 
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as to damages, the period of the trespass being from the expiration of the rea-
sonable notice until the commencement of the proceedings: otherwise, the ac-
tion should be dismissed. 

The appellants were allowed to amend their grounds of appeal upon terms 
that they should pay the costs of this appeal in any event, and an order should 
be made accordingly. The costs of the court below should abide the result of 
the new trial. 

HALLINAN, C.J.: I concur.  

MARNAN, J.: I concur. 

Appeal allowed 

Solicitors: H. A. Bruton (for the appellants); R. N. Tiwari (for the respondent) 
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(Federal Supreme Court — Civil Appellate Jurisdiction (Hallinan, C.J., 
Lewis and Marnan, JJ.) November 23, December 2, 1959). 

Workmen’s compensation — Death caused by pre-existing diseased condition 
aggravated by ordinary exertion required by work — Whether accident would not 
have occurred but for the pre-existing diseased condition — Workmen’s Compen-
sation (Consolidation) Ordinance, 1952, Cap. 111, s. 3 (1). 

The second proviso to s. 3 (1) of the Workmen’s Compensation (Consolida-
tion) Ordinance, 1952, Cap. 111, provides that an employer shall not be liable to 
pay workmen’s compensation “if it be proved that the accident would not have 
occurred . . . but for a pre-existing diseased condition of the workman.” 

The respondent’s husband was suffering from arteriosclerosis. While forking 
land for the appellants, his employers, the strenuous but ordinary effort of the work 
aggravated his diseased condition causing a blood vessel to burst and resulting in 
death. 

Held: per HALLINAN, C.J., and MARNAN, J., where the mishap is in any mate-
rial degree contributed to by any exertion on the part of the workman while work-
ing for his employer, proviso (c) to s. 3 (1) of Cap. 111 enables the employer to 
escape liability if he proves, as was proved in this case, that a pre-existing diseased 
condition has also contributed in a material degree towards the injury; and per 
LEWIS, J., the effect of the proviso is that where the mishap was caused, as it was 
in this case, merely as a result of the effect on the pre-existing diseased condition 
of the performance of the workman’s ordinary work in the ordinary way — and 
not of any unusual exertion or of any untoward event such as a slip, or wrench or 
sudden jerk — no compensation is payable. 

Appeal allowed. 

J. H. S. Elliott for the appellants.  

J. N. Singh for the respondent. 
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HALLINAN, C.J.: The applicant-respondent in this case was a dependant 
of the deceased workman Burnett who was her husband and she claims com-
pensation under the Workman’s Compensation (Consolidation) Ordinance, 
1952, Cap. 111, of British Guiana on the ground that Burnett’s death was 
caused by an accident arising out of and in the course of his employment by 
the appellant company. There is no dispute about the facts. Burnett left his 
home one morning as an employee of the appellants to work on their estate. He 
was seen using an agricultural fork tilling the soil. When he failed to return 
home at the accustomed hour, two friends went to look for him; they found 
him lying on the ground breathing heavily with the fork nearby and a substan-
tial portion of the soil appeared to be freshly tilled. He died in hospital the next 
morning. The medical evidence established that death was due to the bursting 
of a blood vessel in the brain. The deceased was suffering from arteriosclerosis 
and strenuous effort such as forking the land could have caused bursting of the 
blood vessel in a person suffering from this disease. 

On these facts the magistrate and (upon appeal) the Full Court have found 
that the appellant as employers are liable under the Ordinance of 1952. 

Assuming that death was due to an accident, the appellants admit that such 
accident arose out of and in the course of their employment. However, it is 
submitted for the appellants that the case falls within para. (c) of the second 
proviso to s. 3 (1) of the Ordinance of 1952 and that in consequence the appel-
lants are not liable to pay the compensation provided by the Ordinance. 

Section 3 (1) of the Ordinance begins in almost the same way as s. 1 of the 
Workmen’s Compensation Act, 1925, of the United Kingdom. It reads:— 

“3.(1) If in any employment a workman suffers personal injury by 
accident arising out of and in the course of such employment his em-
ployer shall be liable to pay compensation in accordance with the provi-
sions of this Ordinance.” 

Then follow two provisos, the second of which reads:— 

“Provided further that the employer shall not be so liable (under this 
Ordinance) for such compensation should — 

(c) it be proved that the accident would not have occurred, or in so 
far as the incapacity or death would not have been caused, but for a pre-
existing diseased condition of the workman;” 

Now, but for the provisions of the second proviso, it is clear on the Eng-
lish authorities that the appellants would be liable. The Full Court considered 
the case decided under the corresponding section of the English Act should be 
applied and relied on the case of McFarlane v. Hutton Bros. (Stevedores) Ltd., 
[1926] 20 B.W.C.C. 222, but this case does no more than follow Clover, Clay-
ton & Co. Ltd. v. Hughes, [1910] 
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A.C. 242. In Clover’s case, a workman suffering from serious aneurism was 
employed in tightening a nut by a spanner when he suddenly fell down dead 
from rupture of the aneurism. The House of Lords (Lords ATKINSON and 
SHAW OF DUNFERMLINE dissenting) held there was evidence to support a find-
ing that it was a case of personal injury by accident arising out of and in the 
course of their employment. 

It is not, I think, an exaggeration to say that the House of Lords in this 
case in order to assist injured workmen and their dependants stretched the 
meaning of the word “accident” somewhat beyond its ordinary meaning: Lord 
LOREBURN, L.C., set out the findings of fact by the arbitrator:— 

“This man died from the rupture of an aneurism, and ‘the death was 
caused by a strain arising out of the ordinary work of the deceased oper-
ating upon a condition of body which was such as to render the strain fa-
tal.’ Again, ‘the aneurism was in such an advanced condition that it might 
have burst while the man was asleep, and very slight exertion, or strain, 
would have been sufficient to bring about a rupture.” 

Lord LOREBURN at p. 247 states:— 

“An accident arises out of the employment when the required exer-
tion producing the accident is too great for the man undertaking the work, 
whatever the degree of exertion or the condition of health.” 

These words were cited with approval by Lord BUCKMASTER in the late case 
of Partridge Jones & John Paton Ltd. v. James, [1933] A.C. 501, where a 
workman, while in the normal course of his work and while suffering from a 
heart disease, died. The decision of the majority in the House of Lords in Clo-
ver’s case has resulted in this curious position: If a man suffering from a seri-
ous aneurism ruptures the aneurism going upstairs in his own house, no one 
would say his death was due to an accident — it was the aneurism that killed 
him; but if he is (an employee) tightening a nut with a spanner and the 
aneurism bursts, his death was, for the purposes of the Workmen’s Compensa-
tion Act, an accident. Lord ATKINSON in his dissenting judgment at p. 254 has 
this to say:— 

“The death of the deceased was, it appears to me, no more an acci-
dent than if, had he been a butler, he had died walking slowly up the 
stairs of the house in which he served, or had he been a coachman, he had 
died while slowly mounting to his box. If may possibly be that it would 
be better, in the interest of workmen, that they should be entitled to com-
pensation for all injuries which arise out of and in the course of their em-
ployment however caused, though that is far from clear, since it might re-
sult in depriving of employment all who were in any way unsound or past 
their prime.” 

Lord SHAW OF DUMFERMLINE in his dissenting judgment at p. 257 put bluntly 
how he would decide the facts apart from authority:— 
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“. . . . . . . on these facts, I am of opinion that this workman did not die 
owing to injury by accident, but died of heart disease. There was nothing 
unusual or abnormal in the work, no strain ‘more than ordinary’ was im-
posed or involved, no occurrence took place to intercept or even disturb 
the work or the workman; all that can be said is that, being at work, and 
diseased, he died. His death was caused, in my view, not by any injury by 
accident, but simply by the disease which he unhappily suffered”. 

Lord SHAW OF DUNFERMLINE concludes his judgment by stating that the deci-
sion of the House of Lords in Clover’s case might prejudice the very class of 
worker which that House was trying to assist. At p. 261 he states:— 

“Nor do I think it altogether without a bearing on the sound construc-
tion of the statute, that if a different interpretation be put upon the words 
cited, then a new peril will have been introduced into the lives of many 
workers who, notwithstanding debility and chronic disease, are most anx-
ious and willing to devote their remaining powers to earning an independ-
ent livelihood. Should such persons be held to carry with them into and 
upon employment the serious additional liability alluded to, employment 
may become for such persons, often the most needy and deserving of the 
population, more difficult to obtain”. 

The Full Court in the present case considered whether para. (c) of the sec-
ond proviso to s. 3(1) exempted the appellants from liability, but found as fol-
lows:— 

“We agree with CRANE ON WORKMEN’S COMPENSATION when he 
says at p. 125 — ‘The meaning of this exception from liability is that the 
employer is not liable to pay compensation if the accident or the resulting 
death or incapacity was due solely to disease’ ”. 

I am unable to see how para. (c) of the second proviso can be so inter-
preted. It is a clear departure from the English statute and it is most probable 
that the Legislature had in mind the judgments of Lords ATKINSON and SHAW 
OF DUNFERMLINE in Clover’s case. It is, I think, significant that para. (c) uses 
the phraseology (although in a contrary sense) of Lord HANWORTH, M.R., in 
McFarlane v. Hutton Bros. (Stevedores) Ltd. — I cite from the report in 20 
B.W.C.C. at p. 228:— 

“That seems to indicate that you have to ask yourselves two questions: 
Did the man die from the disease alone or did the work which he was do-
ing help in a material degree in the sense that it brought on the mishap 
which it may be would not have happened if he had not the diseased con-
dition, but owing to the diseased condition and the work that he was doing 
it was set in motion?” 

If para. (c) to the second proviso means what the learned author and the Full 
Court say it means, then it were only necessary to reproduce Lord HAN-
WORTH’S first question and enact “the employer shall not be 
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liable if it be proved that the workman died from disease alone”; but surely 
such a provision is unnecessary for disease is not an accident and an employer 
must succeed without any such provision if he shows that death was not by 
accident. The Legislature in para. (c) appears to have in mind Lord HAN-
WORTH’S second question as a statement but reverses it and provides expressly 
that if this mishap would not have happened had the workman not had the dis-
eased condition, then the employer is not liable. 

I have no doubt that para. (c) provides an employer with a defence against 
liability which was not open to him under the corresponding English legisla-
tion. What is this defence? We must. I think accept the House of Lords’ inter-
pretation that any exertion while working for an employer which contributes in 
a material degree (to use Lord HANWORTH’S phrase in McFarlane’s case) to 
an injury suffered by a workman is an “accident arising out of and in the 
course of employment”. In these circumstances the mishap and the injury are 
the same event. It is convenient to refer to this interpretation as “accident in its 
extended meaning”. Where then an accident in its extended meaning has oc-
curred proviso (c) enables the employer to escape liability if he proves that a 
pre-existing diseased condition has also contributed in a material degree to-
wards the injury suffered by the workman. The burden of proving this is on the 
employer. 

I am not prepared to say that these are the only circumstances in which 
para. (c) may provide a defence but I do not think that an employer can rely on 
this paragraph to escape liability in a case where the accident is an external 
mishap or untoward event unrelated to the preexisting condition as in the case 
of Jagnarine v. Bookers Sugar Estates Ltd., 1956 L.R.B.G. 136. where a 
workman’s foot slipped while engaged in his employer’s work, and this mis-
hap aggravated a pre-existing hernia. There the accident, the slipping of the 
foot, would have occurred even if the workman had not been suffering from 
hernia. In such circumstances, I do not think that para. (c) applies. It might be 
argued that the words “or in so far as the incapacity or death would not have 
been caused but for the pre-existing diseased condition . . . . .” might help the 
employer, since the pre-existing hernia materially contributes to the incapacity 
of the aggravated hernia. But the words “or in so far as the incapacity or death 
would not have been caused” are so ungrammatical as to be meaningless; since 
the meaning of para. (c) is plain without them, there is no duty on this court to 
try and make sense out of nonsense. 

A more difficult case to determine liability would be where there was an 
external mishap or untoward event but it was related to the preexisting condi-
tion as where a workman through a diseased condition of the eye or the ear is 
injured by a collision (an external mishap) in the course of his employment. It 
might well be argued that an employer in such a case is, by virtue of para. (c), 
not liable. 

In the present case, the bursting of the blood vessel in the deceased’s 
brain was only an “accident in the extended sense” and under para. (c) the em-
ployer is not liable if the pre-existing diseased condition of the 
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deceased in a material degree contributed to such accident. Beyond all doubt 
his arteriosclerosis did so contribute and in my view the employer is not liable. 
I think this appeal should be allowed. The order of the magistrate should be set 
aside and the respondent’s claim dismissed. 

LEWIS, J.: I have had the privilege of reading the judgment which has just 
been delivered by the Chief Justice and I agree with the conclusion which he 
has reached in this case and the order proposed. I propose to add a few words 
because I find that there is a very narrow difference between our respective 
views as to the extent to which the proviso (c) relieves the employer from li-
ability under the Workmen’s Compensation Ordinance. 

I think the result of the English cases of Clover. Clayton & Co. Ltd. v. 
Hughes, [1910] A.C. 242, McFarlane v. Hutton Bros. (Stevedores) Ltd., 
(1926) 20 B.W.C.C. 222, and Partridge Jones and John Paton Ltd. v. James, 
[1933] A.C. 501, on the question whether injury by accident arose out of the 
employment, may be stated thus: If it was proved that the injury resulted from 
the combined effect of the work and the diseased condition of the workman, so 
that the work was in a material degree a contributing factor, then the injury 
arose out of the employment, notwithstanding that no undue exertion or strain 
had occurred or that the workman was merely doing his ordinary work in the 
ordinary way, and that were it not for the pre-existing diseased condition the 
injury might not have resulted. But if it was not proved that the work contrib-
uted in any way to set in motion the mishap, so that the injury resulted from 
the diseased condition alone, then it did not arise out of the employment. 

I consider that proviso (c) to s. 3(1) excepts from the ambit of the main 
clause — which prescribes the liability for compensation — a case which in 
England had been held to fall within it, namely, the case where the mishap, 
though brought on by the work, would not have happened if the workman had 
not the pre-existing diseased condition. In my view, where it is proved that at 
the time of the accident the workman was suffering from a diseased condition 
of the body, and there is no evidence of any unusual exertion, or of any unto-
ward event such as a slip, or wrench, or sudden jerk, but the injury occurred or 
the incapacity or death was caused merely as a result of the effect which the 
performance of his ordinary work in the ordinary way had upon the diseased 
condition, then compensation is not payable. I do not think that the proviso 
applies where the mishap is set in motion by exertion of a degree unusual in 
the workman’s employment, for in my opinion such exertion is similar in char-
acter to an untoward event. 

Applying the foregoing construction to the facts of the case of Jagnarine 
v. Bookers Sugar Estates Ltd., 1956 L.R.B.G. 136, to which counsel for the 
respondent referred us, it seems clear that that case was rightly decided, since 
though there was a pre-existing hernia, its aggravation was due to the slipping 
of the workman’s foot, an untoward event, and not merely to the ordinary work 
which he was doing. 
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In the instant case, there is no evidence of any unusual exertion or any un-
toward event. The forking of the land, which on the medical evidence contrib-
uted to the bursting of the blood vessel and resultant death, was the very work 
which the workman was employed to do, and when he was seen, he was doing 
it in the ordinary way. Had it not been for his pre-existing arteriosclerosis the 
work which he was thus doing would not have brought about the injury. I am 
of opinion that the circumstances fall within the proviso and that the employers 
are not liable for compensation. The appeal should therefore be allowed. 

MARNAN, J.: I too have read the judgments which have just been deliv-
ered, and I agree that this appeal should be allowed. In so far as there is a 
slight difference of opinion as to the extent to which the proviso (c) relieves 
the employer from liability, I think I should add that I fully concur with the 
views expressed by my Lord the Chief Justice. In my opinion the proviso im-
poses a burden of proof which the employer may often find difficult to dis-
charge, but if he does so succeed he is relieved from liability. 

Appeal allowed. 

Solicitors: J .E. de Freitas (for the appellants); R. A. Gunraj (for the respon-
dent). 
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(Supreme Court—Demerara Assizes (Date. J.) December 11, 1959) 

Criminal law—Procedure—Indictment—Appellant committed for trial for one of-
fence—Whether Attorney General could indict for other offences disclosed by deposi-
tions—Criminal Law (Procedure) Ordinance, Cap. 11, s. 113. 

The accused was indicted in respect of ten separate offences in addition to the one 
mentioned in the information at the preliminary inquiry, but all the offences were dis-
closed by the evidence taken at the preliminary inquiry. In support of a motion to quash 
the ten counts it was submitted on behalf of the accused that the indictment must be 
confined to the same wrongful act or omission alleged in the information, even though 
the Attorney General might by virtue of s. 113 of the Criminal Law (Procedure) Ordi-
nance, Cap. 11, attach a different label to that act or omission by, for instance, charging 
the accused under a section other than the section mentioned in the information. 

Section 113 of Cap. 11 provides that “on receipt of the documents relating to the 
preliminary inquiry the Attorney General, if he sees fit to do so, shall institute those 
criminal proceedings in the court against the accused person which to him seem legal 
and proper”. 

Held: the Criminal Law (Procedure) Ordinance, Cap. 11, confers upon the Attor-
ney General of this colony wider powers than are enjoyed by the Attorney General of 
England in the bringing of persons to trial for indictable offences and empowers him to 
include in the indictment, either in substitution for or in addition to a count charging 
the offence for which the accused was committed, any counts for related offences 
founded on facts disclosed in the legally admissible evidence adduced at the prelimi-
nary inquiry. 

Motion dismissed. 
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[Editorial Note: This decision was approved in Insanally v. R., (1960) 2 
W.I.R. 519, F.S.C.] 
J. O. F. Haynes for the accused. 
S. S. Ramphal, Solicitor-General, for the Crown. 

DATE, J.: In the first ten counts of this eleven-count indictment the Crown 
alleges that the accused committed ten separate offences of falsification of ac-
counts, two of them on the 10th of July, 1958, and each of the others on other 
specified dates between the 4th and 16th of July, 1958. In the eleventh count of 
the indictment the Crown charges that between the 1st and 21st days of July, 
1958, the accused, being a clerk or servant of the Government of British Guiana, 
stole the sum of $133.20. 

At the preliminary inquiry before the magistrate, only one offence— and by 
that I mean one act or omission—was mentioned in the information, and that 
was in respect of the alleged falsification of accounts of 11th July, 1958, which 
now forms the subject-matter of the sixth count of the indictment; but evidence 
was there adduced regarding all the acts or omissions now contained in the in-
dictment. 

In this court, before the accused was called upon to plead, counsel for the 
accused submitted that all the counts of the indictment other than the sixth count 
should be quashed on the ground that they are included in the indictment by the 
Attorney General without legal authority and are contrary to the provisions of 
the Criminal Law (Procedure) Ordinance, Cap. 11 of the Laws of British Guiana 
(Kingdon edition). He contended that if evidence of the commission of offences 
other than that mentioned in the information is admissible at the preliminary in-
quiry to prove whether the act or omission alleged in the information was de-
signed or accidental, or to rebut a defence which would otherwise be open to the 
accused, or on any other ground recognised by law, then that evidence can be 
used at the trial, but only for such purpose, and not for the purpose of founding 
charges against the accused in respect of transactions other than the transaction 
charged in the information. He submitted that the indictment must be confined to 
the same wrongful act or omission alleged in the information at the preliminary 
inquiry, even though the Attorney General may, by virtue of s. 113 of Cap. 11, 
attach a different label to that act or omission by, for instance, charging the ac-
cused under a section other than the section mentioned in the information. His 
contention, in short, was that s. 113 merely gives the Attorney General a choice 
as to the offence or offences for which he may indict in respect of the particular 
transaction charged in the information. 

For the Crown, on the other hand, it was contended that the acts or omis-
sions set out in the counts of the indictment other than the sixth count are cog-
nate with the act or omission mentioned in the information and in the sixth count 
of the indictment, and are disclosed in the legally admissible evidence given at 
the preliminary inquiry; and that by virtue of s. 113 of Cap. 11 or, alternatively, 
s. 16 of that Ordinance, the Attorney General has power to include them in the 
indictment even though they were not mentioned in the information. It was fur-
ther argued by the Crown that this motion is bad because there is no authority for 
bringing it and it falls within the general prohibition contained in s. 106 of Cap. 
11 
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The construction urged by the Crown for s. 113 of Cap. 11 would in effect 
give to that section a meaning analogous to that of s. 1 of the Criminal Law 
Amendment Act, 1867, which was reproduced in the proviso to s. 2(2) of the 
Administration of Justice (Miscellaneous Provisions) Act, 1933, and states that 
“where the person charged has been committed for trial, the bill of indictment 
against him may include, either in substitution for or in addition to counts 
charging the offence for which he was committed, any counts founded on facts 
or evidence disclosed in any examination or deposition taken before a justice 
in his presence, being counts which may lawfully be joined in the same in-
dictment”. 

The 1867 Act was passed to remove doubts that had arisen as a result of 
the enactment of the Vexatious Indictments Act, 1859, which precluded the 
presentment to the grand jury (which continued to exist in England up to 1933) 
of certain bills of indictment “unless the prosecutor or other person presenting 
such indictment has been bound by recognisance to prosecute or give evidence 
against the person accused of such offence, or unless the person accused has 
been committed to or detained in custody, or has been bound by recognisance 
to appear to answer to an indictment to be preferred against him”. It was never 
the intention to prevent the inclusion in the bill of indictment of offences other 
than the offence charged before the justices. The system of having a prelimi-
nary inquiry before going to the grand jury was introduced in England only in 
1848 (by the Indictable Offences Act. 1848). Even after that Act was passed a 
preliminary inquiry was not a compulsory step in the proceedings, and even if 
a preliminary inquiry was held the prosecutor was at liberty to include other 
charges in the bill of indictment on going before the grand jury. The 1859 
Vexatious Indictments Act was passed to render compulsory the holding of a 
preliminary inquiry in respect of certain types of offences, but in that Act lan-
guage was inadvertently used which it was thought might have the effect of 
restricting the bill of indictment to be presented to the grand jury to the offence 
charged at the preliminary inquiry; hence the reason for the enactment of the 
1867 Act. 

This would be a convenient stage to set out the provisions of s. 113 of 
Cap. 11 of our Laws:— 

“113. On receipt of the documents relating to the preliminary in-
quiry, the Attorney General, if he sees fit to do so. shall institute those 
criminal proceedings in the court against the accused person which to 
him seem legal and proper.” 

With respect to the interpretation of this section—and particularly the con-
cluding words “which to him seem legal and proper”—counsel for the accused 
submitted (and in my opinion quite rightly) that the general principles reiter-
ated by Viscount SIMONDS in the comparatively recent case of the Attorney 
General v. Prince Ernest Augustus of Hanover, [1957] 2 W.L.R. 1, are perti-
nent. In that case Viscount SIMONDS said (at p. 7): 

“. . . . . words, and particularly general words, cannot be read in isolation: 
their colour and content are derived from their context. So it is that I conceive 
it to be my right and duty to examine every word of a statute in its context, and 
I use ‘context’ in its widest sense, . . . . as including not only other enacting 
provisions of the same statute, 
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but its preamble, the existing state of the law, other statutes in pari mate-
ria, and the mischief which I can, by those and other legitimate means, 
discern the statute was intended to remedy”. 
In this connection counsel for the accused also invited attention to the fol-

lowing passages appearing at pages 81 and 82 of MAXWELL ON THE INTER-
PRETATION OF STATUTES (Tenth Edition):— 

“Before adopting any proposed construction of a passage susceptible 
of more than one meaning, it is important to consider the effects or conse-
quences which would result from it, for they often point out the real mean-
ing of the words. There are certain objects which the legislature is pre-
sumed not to intend, and a construction which would lead to any of them 
is therefore to be avoided. It is not infrequently necessary, therefore, to 
limit the effect of the words contained in an enactment (especially general 
words), and sometimes to depart, not only from their primary and literal 
meaning, but also from the rules of grammatical construction in cases 
where it seems highly improbable that the words in their wide primary or 
grammatical meaning actually express the real intention of the legislature. 
It is regarded as more reasonable to hold that the legislature expressed its 
intention in a slovenly manner, than that a meaning should be given to 
them which could not have been intended. 

One of these presumptions is that the legislature does not intend to 
make any substantial alteration in the law beyond what it explicitly de-
clares, either in express terms or by clear implication, or, in other words, 
beyond the immediate scope and object of the statute. In all general mat-
ters outside those limits the law remains undisturbed. It is in the last de-
gree improbable that the legislature would overthrow fundamental princi-
ples, infringe rights, or depart from the general system of law, without ex-
pressing its intention with irresistible clearness and to give any such effect 
to general words, simply because they have a meaning that would lead 
thereto when used in either their widest, their usual, or their natural sense, 
would be to give them a meaning other than that which was actually in-
tended. General words and phrases, therefore, however wide and compre-
hensive they may be in their literal sense, must, usually, be construed as 
being limited to the actual objects of the Act. It would be “perfectly mon-
strous” to construe the general words of the Act so as to alter the previous 
policy of the law. In construing the words of an Act of Parliament we are 
justified in assuming the legislature did not intend to go against the ordi-
nary rules of law, unless the language they have used obliges the court to 
come to the conclusion that they did so intend.” 
To apply these general principles to the construction of s. 113 of Cap. 11 

calls for an examination of numerous local and English enactments over the 
past 114 years, because a provision on the lines of s. 113 of Cap. 11 first made 
its appearance in our laws in s. 22 of Ordinance No. 27 of 1846 — at a time 
when the Chief Justice here in effect also performed the functions of a grand 
jury. Sections 14, 21, 22, 23 and 34 of that Ordinance, to which special atten-
tion was asked by counsel for the accused, read thus (the words italicised be-
ing the words stressed by him):— 
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“14. And be it enacted, that if there shall appear to the justice suffi-
cient grounds for putting the prisoner on his trial for the crime or offence 
of which he is accused, the justice shall grant his warrant for the commit-
ment of such prisoner to the common jail, there to remain and be detained 
until brought to trial for the said crime or offence, or until discharged in 
due course of law, and in every such warrant the crime or offence with 
which the prisoner is charged shall be clearly expressed: Provided always, 
that nothing herein contained shall be construed to prevent two justices 
from admitting the accused person to jail, if the offence charged shall be 
of a bailable nature, and the justices shall think fit to do so. 

“21. And be it enacted, that the high-sheriff, or the sheriff of Berbice, 
as the case may be, shall within forty-eight hours after receipt of such pre-
liminary examinations and warrant of commitment, petition the Chief Jus-
tice for confirmation of such commitment and on obtaining an order of 
confirmation of such commitment shall forthwith transmit such order with 
the preliminary examinations to the Attorney-General. 

“22. And be it enacted, that upon receipt of the said order of confirma-
tion and preliminary examinations the Attorney-General, if he see reason 
to institute criminal proceedings, shall petition the Chief Justice as hereto-
fore for leave to do so, and if leave be granted, shall institute such pro-
ceedings as to him shall seem legal and proper. 

“23. And be it enacted, that the depositions or preliminary examina-
tions so transmitted to the Attorney-General shall be kept by him until the 
filing of the indictment for the crime or offence to which such depositions 
or preliminary examinations may relate, and shall then be delivered to the 
Registrar of the Court, by whom they shall be kept safely and securely, so 
that he shall have them ready to be produced if called for at the trial of the 
cause. . . . . . . 

“34. And be it enacted, that the recognizance of bail shall be taken in 
writing either from the prisoner alone or from the prisoner and one or 
more surety or sureties at the discretion of the court, judge or, justices by 
whom such bail shall be taken, according to the nature and circumstances 
of the case, and shall be signed by the party and his surety or sureties, and 
the condition of such recognizance shall be, that the prisoner shall person-
ally appear before the Supreme Court of Criminal Justice in Georgetown 
or New Amsterdam, or before any Inferior Court of Criminal Justice in the 
County of Demerary, or of Essequibo, or of Berbice, as the case may be, 
there to answer to any indictment that shall be filed against him in the said 
court for the crime or offence wherewith he is charged, at any time within 
the space of twelve calendar months from the date thereof, and that he 
shall not depart without leave of the court, and that he will accept service 
of any such indictment at some certain place to be elected, and in the said 
condition to be expressed, and that the same may be according to the form 
subjoined to this Ordinance marked B, or as near thereto as the circum-
stances of the case will allow . . . . . . .” 
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Sections 21 and 22 of Ordinance No. 27 of 1846 were repealed and re-
placed by Ordinance No. 3 of 1847, the only change of substance effected by 
the 1847 Ordinance being that it was no longer necessary to petition the Chief 
Justice, who ceased to function as a grand jury. The corresponding statutory 
provisions are now contained in ss. 75 and 113 respectively of Cap. 11. 

In 1850, s. 14 of Ordinance No. 27 of 1846 was replaced by s. 17 of Ordi-
nance No. 29 of 1850 as follows:— 

“17. And be it enacted, that when all the evidence offered upon the 
part of the prosecution against the accused party shall have been heard, if 
the justice or justices of the peace then present shall be of opinion that it is 
not sufficient to put such accused party upon his trial for an indictable of-
fence, such justice or justices shall forthwith order such accused party, if 
in custody, to be discharged as to the information then under enquiry; but 
if in the opinion of such justice or justices such evidence is sufficient to 
put the accused party upon his trial for an indictable offence, or if the evi-
dence given raise a strong or probable presumption of the guilt of such ac-
cused party, then such justice or justices shall, by his or their warrant, 
commit him to any jail of the Colony, to be there safely kept until he shall 
be thence delivered by due course of law or admit him to bail as hereinbe-
fore mentioned.” 

This section, it will be observed, is, in substance, identical with s. 25 of the 
Indictable Offences Act, 1848. It was replaced in 1893 by Ordinance No. 19 of 
1893, and the provisions which replaced it have now become ss. 69 and 71 of 
Cap. 11 of the Kingdon edition of THE LAWS OF BRITISH GUIANA. They are as 
follows: 

“69. When all the witnesses on the part of the prosecutor and of the 
accused person, if any, have been heard, the magistrate shall, if, upon the 
whole of the evidence, he is of opinion that no sufficient case is made out 
to put the accused person upon his trial, discharge him; and in that case 
any recognisance taken in respect of the charge shall become void. 

“71. If upon the whole of the evidence, the magistrate is of opinion 
that a sufficient case is made out to put the accused person upon, his trial 
he shall . . . . . . . . . commit him for trial to the next practicable sitting of 
the court for the county in which the inquiry is held.” 

The provisions of s. 23 of Ordinance No. 27 of 1846 disappeared al-
together from our statute book in 1893 when, by Ordinance No. 19 of 1893, 
the depositions and other documents taken at the preliminary inquiry were re-
quired to be transmitted by the magistrate direct to the Registrar, a copy of 
them being at the same time transmitted to the Attorney-General. 

The provisions of s. 34 of the 1846 Ordinance, however, have been con-
tinued in force up to the present time, and are now to be found in s. 84 of Cap. 
11. 
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Other provisions on which counsel for the accused relied for support for 
his construction of s. 113 of Cap. 11 included r. 3 of the Indictment Rules and 
the marginal notes to Forms 12 and 15 of the fourth schedule to the Ordinance. 
It seems to me, however, that r. 3 merely defines what charges may be joined 
in the same indictment, and expressly permits the joinder of charges which 
form or are a part of a series of offences of the same or a similar character, 
which is the case here. Subsection (2) of s. 17 of the Interpretation Ordinance. 
Cap. 5. provides inter alia that every schedule to an Ordinance shall, together 
with any notes thereto, be construed and have effect as part of the Ordinance. 
In Bradshaw v. Fowler, 1948 L.R.B.G. 90, the Full Court held that in British 
Guiana marginal notes to an Ordinance formed part of the Ordinance. But s. 
222 of the Ordinance with which we are concerned (i.e. Cap. 11) makes it 
clear that the forms contained in the fourth schedule to that Ordinance may be 
varied as found necessary, and I do not think that the meaning of an important 
provision like s. 113 of the Ordinance can be eked out by reference to the mar-
ginal notes to such forms. 

Counsel’s main argument in this court was that the words “which to him 
seem legal and proper” appearing in s. 113 of Cap. 11 do not entitle the Attor-
ney-General to indict for anything he may think legal and proper, but only for 
what is legal and proper, which is a matter to be determined by the court; and 
that what is legal and proper has to be discovered from the other provisions of 
the Ordinance, due regard being paid to the provisions of the 1846 Ordinance 
when those words first appeared in our laws. 

Apart from R. v. Karamat and others, 1954 L.R.B.G. 121, to which I will 
refer in a moment, no case has been cited to show what interpretation has been 
given by the courts to s. 113 of Cap. 11 or to the section replaced by it, but the 
Solicitor-General’s statement that it has always been the practice to include in 
the indictment counts founded on facts disclosed in the depositions, whether or 
not such transactions are charged in the information, was not challenged. 

In Karamat’s case the information before the magistrate charged the ac-
cused with murdering two persons. The accused was indicted for the murder of 
one of those persons. It was submitted by counsel for the defence that the in-
dictment should be quashed on the ground that the committal was bad because 
the information was bad for duplicity. HUGHES. J., in disallowing the submis-
sion said, inter alia, “When a person is committed for trial the indictment may 
include, either in substitution for or in addition to the offence for which he has 
been committed, counts founded on facts disclosed in the depositions.” It will 
be observed that the learned judge used almost the exact words of the proviso 
to s. 2 (2) of the English Administration of Justice (Miscellaneous Provisions) 
Act, 1933. Counsel for the accused has submitted, and not without justifica-
tion, that this passage of the ruling must be regarded as obiter since the ques-
tion which fell to be decided by HUGHES, J., was whether the indictment was 
defective on the ground that the information was bad for duplicity, and not 
whether the Attorney-General had power to indict in respect of a transaction 
not charged in the information. The two things are entirely different. 
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Reference was also made to the Trinidad and Tobago cases of R. v. Dun-
rag and another (1902) and Abraham and another v. R. (1908), but I am un-
able to derive any assistance from either of them since there was at that time 
no provision in THE LAWS OF TRINIDAD AND TOBAGO corresponding with s. 
113 of Cap. 11. 

I have no fault to find with the general principles of law put forward by 
counsel for the accused but I am, after full and careful consideration of all of 
the provisions of Cap. 11, and of their history, unable to agree with the narrow 
interpretation suggested by him for s. 113. Such an interpretation would be 
entirely out of character with the rest of the Ordinance, the general scheme of 
which clearly demonstrates an intention to confer upon the Attorney-General 
of this colony wider powers than are enjoyed by the Attorney-General of Eng-
land in the bringing of persons to trial for indictable offences. That our Legis-
lature did not make use of the same language employed in s. 1 of the Criminal 
Law Amendment Act, 1867, and later in the proviso to s. 2 (2) of the Admini-
stration of Justice (Miscellaneous Provisions) Act, 1933, is no doubt due to the 
fact that our provision was originally enacted before the necessity for any such 
provision arose in England. 

In my opinion s. 113 of Cap. 11 clearly empowers the Attorney-General to 
include in the indictment, either in substitution for or in addition to a count 
charging the offence for which the accused was committed, any counts for re-
lated offences founded on facts disclosed in the legally admissible evidence 
adduced at the preliminary inquiry. 

In view of the decision reached by me in regard to the interpretation of 
section 113 of Cap. 11 it is unnecessary for me to express any opinion with 
respect to the Crown’s arguments in relation to sections 16 and 106 of that 
Ordinance. 

This motion is dismissed. 

Motion dismissed. 



 279
HOLLIES v. GRIFFITH 

[Supreme Court—In Chambers (Luckhoo, J.) November 8, December 5, 
12, 1959]. 

Practice and procedure — Procedure by action prescribed by Ordinance. — 
Whether action may be brought by way of origination summons — The Immovable 
Property (Sale of Interests) Ordinance, Cap. 187, s. 3 — The Supreme Court Or-
dinance, Cap. 7, s. 2 — O. 3, r. 1; O. 43, r. 1(1) (j). 

Section 3 of the Immovable Property (Sale of Interests) Ordinance, Cap. 187, 
provides that where immovable property is owned in undivided shares any owner 
may by action request the court to direct a sale of the property and a distribution of 
the proceeds thereof between or among the parties interested. 

Order 3, r. 1, provides that every action shall be commenced by a writ of 
summons. But by s. 2 of the Supreme Court Ordinance, Cap. 7, ‘action’ means a 
civil proceeding commencing by filing a claim or in any other manner prescribed 
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by rules of court; and under O.43, r. 1(1) (j) applications for or relating to the sale 
by auction or private contract of property may be disposed of in chambers. 

Held: applications contemplated by s. 3 of Cap. 187 may be brought by way 
of originating summons. 

Application to strike out summons refused. 
M. E. Clarke for Hollies.  
H. B. Fraser for Griffith. 

LUCKHOO, J.: This is an application by Arnold Griffith to strike out an 
originating summons issued upon the application of Albert Henry Augustus 
Hollies for an order under ss. 3 and 4 of the Immovable Property (Sale of In-
terests) Ordinance, Cap. 187, that the court direct a sale of the west half of lot 
52 in Alberttown district, Georgetown, and a distribution of the proceeds of 
such sale between or among the parties interested. 

Section 3 of the Immovable Property (Sale of Interests) Ordinance, Cap. 
187, provides that where immovable property is owned in undivided shares 
any owner may by action, request the court to direct a sale of the property and 
a distribution of the proceeds thereof between or among the parties interested. 

Counsel for Griffith has submitted that the proceedings therefor being re-
quired to be by action, should have been instituted by writ of summons and 
that it is not competent for such proceedings to be instituted by way of an 
originating summons. 

Under the provisions of s. 2 of the Immovable Property (Sale of Interests) 
Ordinance, Cap. 187, the expression “the Court” means the Supreme Court 
constituted by the Supreme Court Ordinance (Cap. 7) and any amending Ordi-
nance thereto. By s. 2 of the Supreme Court Ordinance, Cap. 7, in that Ordi-
nance and in rules of court unless the context otherwise requires the term “ac-
tion” means a civil proceeding commencing by filing a claim or in any other 
manner prescribed by rules of court, and includes a suit, but does not include 
any criminal proceeding at the suit of the Crown. Section 44 of the Supreme 
Court Ordinance, Cap. 7. provides that the practice and procedure of the Court 
in its general civil jurisdiction shall be regulated by the Ordinance and by rules 
of court. Order 3, rule 1, of the Rules of the Supreme Court, 1955, made under 
the authority of s. 75 of the Ordinance, provides that every action shall be 
commenced by a writ of summons. This rule must, however, be read with the 
interpretation of the term “action” in s. 2 of the Ordinance. An action therefore 
may be commenced by a writ of summons or in any other manner prescribed 
by rules of court. See In re Fawsitt: Galland v. Burton, (1886) 55 L.J. (N.S.) 
568 at p. 569, C.A. 

It is therefore necessary to see whether the rules of court prescribe the is-
suing of an originating summons in matters of this kind. No rules of court have 
been made under the provisions of s. 10 of Cap. 187 for any of the purposes of 
Cap. 187, but it is important to observe that s. 8 of Cap. 187, provides that all 
powers given by Cap. 187, shall be in addition to and not in derogation of any 
other powers conferred by Ordinance, law or custom and such other powers 
may be exercised in the same manner as if the provisions of Cap. 187, had not 
been made. 
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Solicitor for the respondent Hollies referred to the provisions of Order 43, 
r. 13 (1) (h), as authorising the procedure adopted in commencing these pro-
ceedings. In effect Order 43, r. 13 (1), authorises the making of applications by 
summons in respect of certain specified applications and of any other applica-
tion under the authority of the Ordinance. Those provisions, however, it may 
be argued, fall under the heading of “Administrations and Trusts”—
applications under s. 45 of the Supreme Court Ordinance, Cap. 7. 

Under O. 43, r. 1 (1) (j), applications for or relating to the sale by auction 
or private contract of property, and as to the manner in which the sale is to be 
conducted, and for payment into court and investment of the purchase money 
may be disposed of in chambers. And by O. 41, r. 1, every application in 
chambers ex parte shall be made by summons. By O. 1, r. 4, every summons 
other than a summons in a pending cause or matter is an originating summons. 

Bearing in mind the provisions of s. 8 of Cap. 187, it would appear that 
applications of the kind contemplated by s. 3 of Cap. 187 would fall within the 
category stated in O. 43, r. 1 (1) (j). In such a case, therefore, the procedure for 
commencement of the proceedings is prescribed by rules of court and the ac-
tion may be brought by way of originating summons. 

Application to strike out refused. Costs of this application to respondent 
Hollies. Leave to appeal to appropriate tribunal granted. 

Application refused. 
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(In the Full Court, on appeal from the magistrate’s court for the Berbice 
Judicial District (Luckhoo, J., and Jailal, J. (ag.)) December 16, 1958, 
March 13, 1959). 
Workmen’s Compensation—Dependants—Whether workman’s reputed wife 

can be a dependant of the workman—Workmen’s Compensation Ordinance, Cap. 
111, s. 2. 

Section 2 of the Workmen’s Compensation Ordinance, Cap. 111, provides that 
“ ‘dependants’ means such of the members of a workman’s family as were wholly 
or mainly dependent upon the wages of the workman at the time of his death . . .”; 
and further that “ ‘member of a family’ means wife or husband . . . ; and such other 
person as was at the time of the injury living in the household of the worker and 
was wholly or mainly dependent on his earnings.” 

Held: a workman’s reputed wife can be a dependant of the workman. 

Appeal allowed. 

Ashton Chase for the appellant.  
Hugh Hanoman for the respondent. 

Judgment of the Court: This is an appeal from the decision of a mag-
istrate of the Berbice Judicial District dismissing an application brought by 
the appellant for the payment to her by the respondent of compensation 
under the provisions of the Workmen’s Compensation Ordinance, Cap 111, 
in respect of the death of one John Mentore. 

The evidence discloses that the deceased Mentore was, at the time of 
his death on the 27th October, 1957, and for a number of years prior 
thereto, a workman employed by the respondent at his timber grant at Ta-
cama, Berbice River. It was admitted by the respondent that the accident 
causing the death of the deceased arose out of and in the course of the de-
ceased’s employment. The magistrate found that the notices of claim and 
of accident required by the provisions of the Workmen’s Compensation 
Ordinance, Cap. 111, to be given to the respondent were duly given. 

The appellant’s evidence before the magistrate was to the effect that 
since 1935 and up to date of the death of the deceased she had been the 
deceased’s reputed wife and at the time of his injury she was living in the 
household of the worker and was wholly dependent on his earnings. 

In the course of her evidence before the magistrate the appellant 
said:— 

“I am the reputed wife of the deceased from the year 1935 to the 
time of his death. The deceased was living at 100 Laing Avenue, 
Ruimveldt, East Bank, Demerara, at the time of his death. I was living 
in his house at that time. The deceased paid the rent for the house in 
which we lived. During the year 1957, the deceased used to send me 
money every month, about $40 per month, and sometimes he would 
send an extra ten dollars. With the money sent to me I used to buy food 
and clothes and also pay the rent of the house. During the year 1957, I 
never used to do any work of my own. 
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During 1957 I was not maintained by any other person. The deceased 
had no wife or children when he died. His parents are all dead. The 
furniture in the house in which I live belongs to the deceased. The de-
ceased kept his clothes there also. I used to send up to the deceased at 
Tacama boxes and clothes. 

The deceased usually comes home during August and December in 
every year at 100 Laing Avenue. The balance of the time he lives at 
Tacama, Berbice River, where he worked. The deceased was married 
but his wife died before 1935. The deceased sent money to pay rent”. 
The applicant called two witnesses, Amelia Skellikee and Raphael 

Bennett, who both gave evidence to the effect that the deceased and the 
applicant had been living together since 1935. The learned magistrate in his 
memorandum of reasons for decision stated that he was not impressed with 
the manner in which they gave their evidence and that he came to the con-
clusion that they were not speaking the truth. 

The applicant produced a number of letters which she swore had been 
written to her by the deceased while he was in Berbice at his work-place. 
These letters cover the period 10th November, 1951, to 27th September, 
1957, the last letter bearing date just one month before his death. It was not 
disputed that these letters were in fact written by the deceased to the appel-
lant on the dates they bear and several of them show that the deceased sent 
money to the appellant from time to time to purchase clothing including 
underwear and other articles to be sent by her to him at his work place in 
Berbice. 

In the letter Exhibit “A” dated 10th November, 1951, the deceased 
wrote this:— 

“I will not be coming home for the holidays, I am sending thirty dollars 
($30:—) for you. You could go to the R.D.B. Co. office and receive 
same in the name of Mathilda Jeremiah.” 

In a postscript initialled “J.M.” to a letter dated June, 1952, the deceased 
wrote— 

“P.S.   I forget to let you know your name is Mrs. Mentore in the of-
fice.” 

In a letter to the appellant dated 1st February, 1955, written from Tacama 
the deceased said:— 

“I am sending you twenty dollars ($20:—). This will be yours every 
month. You must go to the Royal Bank and get a deposit form and 
send same in your return letter.” 

On the 19th April, 1955, the deceased wrote the appellant:— 
“. . . . this is over three steamer I has not got a line from you to know if 
you get last month money for I am on the grant and don’t known what 
is happening at Tacama. I will like how much monthly support you has 
received for they have three months charge to my account.” 
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On the 22nd July, 1957, the deceased wrote the appellant:— 
“Yours dated the 14th instant was received on the 18 instant. If you 
have not received the money as yet reply without delay for Alphonso 
does see his home right and I don’t think that what he is doing is right . 
. . . . . . . .” 
When the deceased was fatally injured it was the appellant whom the 

respondent notified by telegram requesting her to inform the deceased’s 
relatives. 

The oral testimony given by the appellant was not rebutted, the re-
spondent electing to close his case without leading any evidence. In decid-
ing whether the appellant had proved that she was at the time of the acci-
dent to the deceased residing in the deceased’s household, the learned mag-
istrate concluded that it would have been simple for the appellant to get the 
landlord of the house in which she resided to testify that the deceased was 
the tenant or for her to produce the rent receipts. Whether the landlord so 
testified or the receipts were issued in the name of the appellant herself as 
tenant or of the deceased as tenant is to our mind beside the point. The 
magistrate also stated that he was not satisfied from the evidence adduced 
that the deceased used to send regular monthly support to the applicant. 
The unrebutted testimony of the applicant and the documentary evidence 
impel us to the conclusion that the applicant was at the time of the accident 
living in the household of the deceased and was wholly or at least mainly 
dependent on his earnings. 

Counsel for the respondent has, however, submitted that a reputed wife 
of a deceased worker is not a dependant within the contemplation of the 
Ordinance even though she was in fact living in the deceased’s household 
and was in fact wholly or mainly dependent on his earnings. 

In this connection reference must be made to the definition of the term 
“dependants” and the expression “member of a family” in s. 2 of the Ordi-
nance — 

“dependants” means such of the members of a workman’s family as 
were wholly or mainly dependent upon the wages of the workman at 
the time of his death, or would but for the incapacity due to the acci-
dent have been so dependent, and where the workman, being the parent 
or grandparent of an illegitimate child, leaves such a child so depend-
ent upon his wages or, being an illegitimate child, leaves a parent or 
grandparent so dependent upon his wages, shall include such an ille-
gitimate child and parent respectively: provided that a person shall not 
be deemed to be mainly dependent on the wages of another person 
unless he was dependent mainly on contributions from that other per-
son for the provision of the ordinary necessaries of life suitable for per-
sons in his class and position; 
“member of a family” means wife or husband, father, mother, grandfa-
ther, grandmother, stepfather, stepmother, son, daughter, grandson, 
granddaughter, stepson, stepdaughter, brother, sister, half-brother, half-
sister, and shall include any child or children, not speci 
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fically mentioned, living with the deceased at the time of his death and 
wholly or mainly dependent on his earnings; and such other person as 
was at the time of the injury living in the household of the worker and 
was wholly or mainly dependent on his earnings. 
The appellant is in our opinion a “member of a family”, as defined in s. 

2 of the Ordinance coming within the words in that expression:— 
“and such other person as was at the time of the injury living in the 
household of the worker and was wholly or mainly dependent on his 
earnings.” 

We are also satisfied that the appellant was wholly or at least mainly de-
pendent on the contributions from the deceased for the provision of the or-
dinary necessaries of life suitable for persons of her class and position. The 
appellant was therefore a dependant of the deceased and as such is entitled 
to compensation under the Ordinance. 

The appeal is therefore allowed. The order of the magistrate is set aside 
and the matter is remitted to the magistrate of the Berbice Judicial District 
for judgment to be entered for the appellant and for the amount of compen-
sation to be awarded her to be fixed by the magistrate. The costs of this 
appeal fixed at $25:— and the costs of the proceedings in the magistrate’s 
court to the appellant. 

Appeal allowed. 
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HARDING v. RAMJATTAN 

(In the Full Court, on appeal from the magistrate’s court of the Corentyne 
Judicial District (Holder, C.J., and Luckhoo, J.) August 26, September 
24, December 18, 1959). 
Criminal law — Trial — Joint summary trial of two defendants for indictable 

offences of which only one could be tried summarily — Nullity — Summary Juris-
diction (Procedure) Ordinance, Cap. 15, s. 60 and first schedule thereto. 

The appellant H was charged indictably with an offence which was triable 
summarily, and one C was charged indictably with having been accessory after the 
fact to that offence. The offence of being accessory after the fact to any offence is 
not triable summarily, but the magistrate purported with the consent of both defen-
dants to hear both matters summarily. After a joint hearing C was dismissed but H 
convicted. 

Held: the joint trial was a nullity for the reason that it was not competent for 
the offence charged against C to be tried summarily. 

Appeal allowed. 
J. O. F. Haynes for the appellant. 
G. L. B. Persaud, Senior Crown Counsel, for the respondent. 



 282
HARDING v. RAMJATTAN 

Judgment of the Court: The appellant Harding was charged indictably 
on an information of embezzlement by a public officer, contrary to s. 191 
of the Criminal Law (Offences) Ordinance. Cap. 10. One Randolph Cod-
dette was charged indictably on the same information as accessory after the 
fact to the same offence. At the hearing of the charges before the magis-
trate of the Corentyne Judicial District the prosecutor applied under the 
provisions of s. 60 of the Summary Jurisdiction (Procedure) Ordinance, 
Cap. 15. for the offences to be dealt with summarily. The magistrate in-
formed both the appellant and Coddette of their right to be tried by a jury 
and they both elected to be tried summarily. The magistrate thereupon pro-
ceeded to hear the charges summarily. Both accused testified on oath and 
were cross-examined. At the conclusion of the hearing the magistrate con-
victed the appellant on the charge as laid and dismissed the charge of ac-
cessory after the fact to the offence of embezzlement by a public officer 
laid against Coddette. The appellant has appealed against his conviction on 
several grounds. 

The indictable offences by adults which may be tried summarily are 
specified in the first schedule to the Summary Jurisdiction (Procedure) Or-
dinance, Cap. 15. Section 191 of the Criminal Law (Offences) Ordinance, 
Cap. 10 — Embezzlement by public officer — is one such offence. There 
is, however, no reference in that schedule to the offence of accessory after 
the fact to any offence. It was not competent therefore for the prosecutor to 
apply for the offence charged against Coddette to be dealt with summarily 
and therefore not competent for Coddette to elect to be tried summarily or 
for the magistrate to deal summarily with the offence. 

The question to be determined is, what is the effect, if any, on the 
summary trial of the appellant, the two charges having been heard to-
gether? 

Counsel for the appellant submitted that the hearing by the magistrate 
was a nullity, the magistrate having exceeded his jurisdiction in respect of 
the summary trial of the offence charged against the appellant. He con-
tended that this is analogous to the trial of two indictments together by 
consent, which has in England been held to be a nullity. 

The procedure adopted by the magistrate in dealing with the offence 
charged against Coddette was wholly irregular. In our opinion the joint trial 
of both offences was a nullity for the reason that it was not competent for 
the offence charged against Coddette to be tried summarily. It is also in our 
opinion immaterial that the charge laid against Coddette was dismissed. 

In view of the conclusion we have reached it is not necessary to deal 
with the other grounds argued by counsel for the appellant. The appeal 
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is allowed and the conviction and sentence against the appellant must be 
set aside.  The matter is remitted to the magistrate of the Corentyne Judicial 
District to be reheard and determined. 

Appeal allowed. 
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(In the Full Court, on appeal from a magistrate’s court for the Georgetown 
Judicial District (Holder, C.J., and Luckhoo, J.) September 30, Decem-
ber 18, 1959). 

Contract — Claim for overtime on quantum meruit — Work done during le-
gally prohibited hours — Overtime not recoverable — Shops Ordinance, Cap. 
118, ss. 6 and 23. 

Section 6 of the Shops Ordinance, Cap. 118, provides that no occupier shall 
employ a shop assistant or permit him to remain in or about the business of a shop 
at any time during which such shop is prohibited from being kept open except for 
certain purposes and during certain periods. 

The respondent, a shop assistant, obtained judgment against his employer, the 
appellant, on a quantum meruit for overtime work some of which was done during 
the prohibited hours. On appeal, 

Held: the appellant could not lawfully employ the respondent during the pro-
hibited hours and to this extent the respondent could not therefore enforce any 
implied promise to pay for overtime. 

Appeal dismissed; order varied. 

Sugrim Singh for the appellant.  

Ashton Chase for the respondent. 

Judgment of the Court: This is an appeal against the decision of the 
magistrate of the Georgetown Judicial District who awarded the respondent 
(plaintiff) the sum of $47.52 with costs $5.92 and counsel fee $6:- on a 
claim brought by him against the appellant (defendant) on a quantum me-
ruit for work done and services rendered. 

The facts proved in evidence and accepted by the magistrate were as 
follows. The respondent was, during the period 16th December. 1957, to 
26th March, 1958, employed by the appellant as a messenger at the appel-
lant’s grocery in Georgetown at a wage of $15.60 per week. It was agreed 
between the appellant and the respondent that the respondent would work 
from 7.30 a.m. to 11.30 a.m. and from 12.30 p.m. to 4.30 p.m. a total of 8 
hours per day. The respondent was required by the appellant to work dur-
ing the aforesaid period 170 ½ hours overtime-but no remuneration there-
for was fixed. 

Under the provisions of the Minimum Wages (Grocery Employees) 
Order, No. 56 of 1956, the minimum rate of wages payable to a person 
employed as a messenger in a grocery in Georgetown is $15.60 per 
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week. By s. 3 of the Shops Ordinance, Cap. 118. and the first schedule 
thereto, the days on which and the hours between which groceries in 
Georgetown may be opened and kept open are as follows — 

“Weekdays, other than public 
holidays and half-holidays .. 7.30 a.m. to  4 p.m. 
Half-holidays .. .. 7.30 a.m. to 12 noon 
The day following Good Friday .. 7.30 a.m. to 12 noon 

Provided that — 

(a) during the Christmas period the hours shall be — 

(i) for the first seven working  
days of this period (other than 
the weekly half-holiday)  7.30 a.m. to 5 p.m. 

(ii) for the second seven 
working days of this period  7.30 a.m. to 6 p.m. 

(iii) On Christmas eve and 
on the Saturday preceding  
Christmas eve when the 
latter falls on a Sunday  7.30 a.m. to 8 p.m. 

 
By s. 6 of the Shops Ordinance no occupier shall employ a shop assis-

tant or permit him to remain on or about the business of a shop at any time 
during which such shop is prohibited from being kept open except for the 
purposes and during the periods of time set out in the second schedule. A 
messenger is a shop assistant within the contemplation of the Ordinance. 
Under the second schedule a messenger may be employed beyond the 
times specified in the first schedule ordinarily not exceeding hah an hour 
and during the Christmas period and on any Saturday (other than the fol-
lowing Good Friday) where the following Monday is a public holiday ex-
ceeding one hour. 

The Christmas period as is defined by s. 2 of the Ordinance means the 
15 working days immediately preceding Christmas day. 

Section 23 of the Ordinance makes provision for penalties to be im-
posed for contravention of the provisions of ss. 3 and 6 of the Ordinance. 

It is clear, therefore, that the appellant could not lawfully employ the 
respondent as a messenger on or about his business after 4.30 p.m. on 
weekdays or to such later hours as are permitted under the first and second 
schedules during the Christmas period and on public holidays. 

From the note book of the respondent, admitted in evidence, it would 
appear that the respondent worked during the relevant period for 21 hours 5 
minutes within the permitted hours of work (being in 
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the Christmas period) after 4.30 p.m., the end of his working day under his 
contract, with the appellant. The remainder of “overtime” was outside of 
the permitted hours of work. 

“An agreement to commit an unlawful act whether it amounts to an 
indictable crime or not, is void, and an agreement which is innocent in 
form cannot be enforced if it is entered into for the purpose of carrying 
out or assisting in carrying out an illegal transaction” — 8 HALS-
BURY’S LAWS, 3rd edition, para. 222, p. 128. 

“It is contrary to public policy that anyone should be allowed to 
benefit from his own criminal act and the courts will not enforce rights 
directly resulting to the person assisting them from the crime of that 
person” — 8 HALSBURY’S LAWS, 3rd edition, para. 225, p. 131. 

The respondent cannot therefore enforce any implied promise for the 
amount of “overtime work” done other than for 21 hours 5 minutes. The 
permitted amount of “overtime” work was outside of the hours of work 
stipulated in the contract between the appellant and the respondent for 
which payment was agreed at the rate of $15.60 per week. The right to the 
respondent to recover does not arise out of that specific contract but on an 
implied promise by the appellant arising from the acceptance of an exe-
cuted consideration. 

The respondent is in our opinion entitled to be remunerated by the ap-
pellant in the sum of $11.20 for 21 hours 5 minutes work outside of the 
specific contract. 

The order of the magistrate is varied accordingly. Each party will bear 
his own costs of this appeal and in the court below. Appeal dismissed. Or-
der of magistrate varied. 

Appeal dismissed; order varied.



 286
RAMNARAINE v. DARSOO 

[Supreme Court — In Chambers (Luckhoo, J.) August 15, September 2, 
22, December 24, 1959] 
Rice lands — Rules of good estate management — Whether cost relevant to land-

lord’s duty to provide irrigation — Rice Farmers (Security of Tenure) Ordinance, 
1956, s. 2. 

Natural justice — Rice assessment committee — Complaint to member by tenant 
about landlord — Whether member disqualified from sitting on committee to hear ten-
ant’s application against landlord. 

The appellant landlord could not provide drainage and irrigation for his tenants’ 
rice lands without thereby flooding and damaging his coconut cultivation except by 
improving his estate at a cost which was very great and out of all proportion to the 
rentals payable in respect of the rice lands. The estate was mainly used for coconut 
cultivation and the landlord made no estate charges in respect of the rice lands, but one 
of the tenants whose crop partially failed for want of water obtained an award from the 
assessment committee of $325 as damages to be paid by the landlord for non-
observance of the rules of good estate management. The tenant had previously com-
plained to the tenant’s representative on the committee. 

Section 2 of the Rice Farmers (Security of Tenure) Ordinance, 1956. provides that 
the expression “rules of good estate management” means, so far as is practicable, hav-
ing regard to the character and position of the rice lands — 

(a)  the erection and maintenance of essential structures, and the construction, 
clearing and maintenance of dams, canals, drains and koker runs; and 

(c)  the provision of dams, canals and drains and essential structures which should 
be kept clean and in good order’.  

Held:  (i) the question of cost was irrelevant in deciding whether it was practica-
ble to provide efficient irrigation and drainage facilities; 

 (ii) the fact that the appellant made no estate charges could not affect the 
question as to whether he had failed to observe the rules of good estate management: 

 (iii) the mere fact that a tenant makes a complaint to the tenant’s represen-
tative should not have the effect of disqualifying that representative from sitting on the 
committee at the hearing of the tenant’s application on the ground of possible bias. 

Appeal dismissed. 
C. L. Luckhoo, Q.C., (T. Lee with him) for the appellant. 
M. G. Fitzpatrick for the respondent. 

LUCKHOO, J: The respondent, Darsoo, the tenant of the appellant Dhanie 
Ramnarine in respect of 6 acres of rice land situate at Bendorf, Wakenaam, 
Essequibo, made application on the 20th February, 1959, to the assessment 
committee for the island of Wakenaam for a certificate under the provisions of 
s. 38 (1) of the Rice Farmers (Security of Tenure) Ordinance, 1956 (No. 31), 
that the appellant was not observing the rules of good estate management. The 
committee after hearing the evidence called on behalf of the tenant and of the 
landlord came to the conclusion that the tenant suffered severe losses of his 
autumn crop for the year 1958 by reason of the inefficient condition of the irri-
gation trench of the landlord’s estate and the refusal of the landlord to open the 
only koker on the estate for a sufficient length of time to enable the applicant 
to irrigate his rice lands fully. The committee granted the tenant’s application 
for the issue of a certificate of non-observance of the rules of good estate man-
agement and acting 
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under the provisions of s. 38 (5) of the Ordinance awarded the tenant the sum 
of $325 as damages to be paid by the landlord for non-observance by the land-
lord of the rules of good estate management. From the decision of the commit-
tee the appellant (landlord) appeals. 

In January, 1958, the appellant had made application under s. 40 of the 
Ordinance for leave to determine the tenancy of the ricelands, including the 
holding of the respondent, on his estate at Bendorf, Wakenaam. These rice 
lands were rented out to various tenants. The appellant himself cultivated 10 
acres of the ricelands on the estate. The chief grounds of the appellant’s appli-
cations were that the ricelands were more suitable for coconut cultivation and 
cattle grazing and that the proper irrigation and drainage of those lands being 
inadequate would lead to the appellant committing a breach of the rules of 
good estate management. 

The following are the facts which emerged at the hearing of those applica-
tions and are largely taken from the reasons for decision of the committee. 
Plantation Bendorf was purchased by the appellant at a cost of $50,000 in No-
vember, 1956, subject to a mortgage for $47,000 with interest thereon at a rate 
of 6 per centum per annum. The plantation consists of 200 acres made up of 
130 acres of coconut cultivation, 38 acres of ricelands, the remainder being 
sand reef and cattle pasture. The plantation or estate is approximately 440 rods 
deep from east to west and about 120 rods wide from north to south. The co-
conut cultivation extends along the entire eastern section of the estate with the 
rice cultivation at the extreme western end and the pasture in between those 
cultivations. Both the coconut cultivation and the rice cultivation have been 
established but the estate appears to have been mainly kept over a number of 
years for the cultivation of coconuts. The land slopes upwards to the west in 
the ricefield area which is on the whole, save for the sand reef, the highest por-
tion of the cultivable lands on the estate. From the amenities available for the 
ricefield area the cultivation of rice depends more upon rainfall than upon any 
services maintained for irrigation or drainage. Both the drainage trenches are 
completely silted up and the irrigation trench is kept in a semi-abandoned state. 
With the existing facilities for drainage and irrigation so long as rice is culti-
vated in the ricefield area water will have to be taken from the river. If this is 
done the coconut area — the lower area — will be flooded and the coconut 
trees will be adversely affected. 

In order to improve the estate for the cultivation of both rice and coconuts 
it will be necessary to dig out both drainage trenches, improve the existing 
irrigation trenches and dig new subsidiary cross trenches to drain the coconut 
area and erect structures to regulate water levels. The cost of such improve-
ment would be very great and out of all proportion to the rentals payable in 
respect of the rice cultivation. 

The committee granted the appellant’s applications for leave to serve no-
tice to quit on the tenants. 

The record in respect of those applications was admitted in evidence at the 
hearing of the respondent’s application for a certificate of the landlord’s failure 
to observe the rules of good estate management and forms part of the record of 
appeal. 
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In 1958 the respondent reaped only 36 bags of padi from his holding of 6 
acres. The normal yield therefrom he stated to be 140 bags of padi. The partial 
failure of his crop he asserted to be due to the appellant’s failure to supply wa-
ter to his land. The committee accepted the respondent’s testimony to the ef-
fect that the failure of the appellant to clean the irrigation trench and to open 
the koker in August, 1958, resulted in his inability to get sufficient water in his 
holding leading to loss of the greater portion of his crop. Counsel for the appel-
lant has referred me to various portions of the evidence on the record and it 
seems clear to me that the appellant having to choose between possible dam-
age to his coconut cultivation if he kept the koker open for a sufficient time to 
give an adequate supply of irrigation water to the ricelands and providing his 
tenants with the necessary water supply, chose perhaps not unnaturally to save 
his own coconut cultivation. 

The appellant does not make any estate charges in respect of the ricelands 
let to his tenants. 

At the hearing of this appeal the question was raised as to whether the re-
spondent’s holding was “riceland” within the meaning of that expression in s. 
2 of the Ordinance. By s. 2 of the Ordinance “rice land” is defined as fol-
lows:— 

‘ “rice land” means any land which is let or agreed to be let the sub-
ject of an agreement of tenancy which is used either wholly or mainly for 
the cultivation of paddy, such land being at the time of letting fit for the 
cultivation of paddy according to normal agricultural standards but does 
not include any land forming part of any estate which is being used by the 
owner (or any person claiming title through the owner) mainly for the cul-
tivation of any crop other than paddy, and is let for the cultivation of 
paddy at an annual rental of not more than six dollars per acre.’ 

The respondent’s holding is let wholly for the cultivation of padi and was 
at the time of the letting fit for the cultivation of padi according to normal ag-
ricultural standards. Although it forms part of an estate which is being used by 
the owner mainly for the cultivation of coconuts it is let for the cultivation of 
padi at an annual rental of more than $6:— per acre. The holding is therefore 
“rice land” within the contemplation of the Ordinance. 

It is submitted by counsel for the appellant that having regard to the char-
acter and position of the ricelands, the facilities or lack of facilities which were 
available before the Ordinance came into operation and the fact that the tenants 
rented the ricelands before the Ordinance came into operation and also having 
regard to the fact that the appellant has not made any estate charges, the appel-
lant would not be in breach of the rules of good estate management within the 
meaning of that expression in s. 2 of the Ordinance. 

By s. 2 of the Ordinance the expression “rules of good estate manage-
ment” means, “so far as is practicable, having regard to the character and posi-
tion of the ricelands — 
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(a)  the erection and maintenance of essential structures, and the 
construction, clearing and maintenance of dams, canals, drains 
and koker runs; 

(c)  the provision of dams, canals and drains and essential structures 
for the use of tenants which should be kept clean and in good 
order to the satisfaction of the assessment committee of the area 
in which such dams, canals and drains and essential structures 
are situate, notification of the making of such provision to be 
given to the tenants.” 

The real question is what do the words “So far as is practicable, having re-
gard to the character and position of the ricelands” mean. The word “practica-
ble” is defined in WEBSTER’S DICTIONARY as “possible to be accomplished 
with known means or resources” while in the OXFORD CONCISE DICTIONARY 
it is defined as “that can be done; feasible.” See Lee v. Nursery Furnishings, 
[1945] 1 All E.R. 387, C.A. The question of the cost of maintaining the irriga-
tion and drainage trenches and of the digging of new trenches to provide effi-
cient irrigation and drainage facilities for the ricefields without damage to the 
coconut cultivation is not a matter which is relevant in deciding whether a 
course of action is “practicable”. Such cost would have been relevant if the 
words “reasonably practicable” had been used. See Edwards v. National Coal 
Board, [1949] 1 K.B. 704, C.A.; Adsett v. K. & L. Steel-founders and Engi-
neers Ld., [1953] 2 All E.R. 320; Knight v. Demolition and Construction Co. 
Ld., [1953] 2 All E.R. 508. 

In the present case it is to be determined whether it was physically possi-
ble with known mechanical and scientific means to provide for proper irriga-
tion and drainage of the ricelands. The answer is obviously in the affirmative 
even though the cost of such works could be enormously high and unremu-
nerative to the landlord. The character and position of the ricelands do not pre-
vent the proper irrigation and drainage of the ricelands if the existing trenches 
are cleaned and new ones dug as indicated by the committee in their reasons 
for decision on the appellant’s applications for leave to serve his tenants with 
notices to quit. 

The fact that the appellant made no estate charges cannot affect the ques-
tion as to whether the appellant has failed to observe the rules of good estate 
management. 

The appellant has not in my view complied with the rules of good estate 
management and this in 1958 resulted in a loss to the respondent of a consid-
erable portion of his padi. I see no reason to interfere with the committee’s 
assessment of the damages awarded. 

Counsel for the appellant at the commencement of the hearing of this ap-
peal submitted that one of the members of the committee — the tenant’s repre-
sentative — should not have been permitted to sit at the hearing of the respon-
dent’s application because the respondent had 
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previous to the hearing made a complaint to the tenant’s representative in his 
capacity as chairman of the B.G. Rice Producers Association in respect of the 
lack of water — a matter in issue on the respondent’s application. Counsel 
who appeared for the appellant before the committee had objected to the pres-
ence of the tenant’s representative on the committee hearing the application. It 
is clear that the tenant’s representative would not be disqualified from sitting 
under s. 9 (5) of the Ordinance as he was not personally interested in the mat-
ter. But it was urged by counsel for the appellant that the tenant’s representa-
tive could not in the circumstances give the application an unbiased hearing 
and should have been requested by the chairman of the committee to withdraw 
from the sitting. The recollection of counsel for the respondent of what tran-
spired on this point before the committee was accepted by counsel for the ap-
pellant as accurate, and I cannot agree that the mere fact that a tenant makes a 
complaint to the tenant’s representative about the lack of water for his holding 
should have the effect of disqualifying him from sitting on the committee at 
the hearing of the tenant’s application on the ground of possible bias. 

The appeal is dismissed. The certificate of non-observance of the rules of 
good estate management granted by the committee and the award of damages 
in the amount of $325:— to the respondent are affirmed. 

Appeal dismissed. 
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[Court of Criminal Appeal (Holder. C.J., Phillips and Luckhoo, JJ.) De-
cember 5, 8, 9, 10, 18, 1958. January 17, 1959]. 

Criminal law—Murder—Self-defence—Requirements to raise this issue. 

In a trial for murder there must be some evidence of the following three require-
ments to raise the issue of self-defence— 

(a) that the appellant had reason to be in fear of death or bodily injury from some 
action or words of the deceased or of a person or persons acting in complicity 
with him; and 

(b) that the appellant had no opportunity to retreat or retreated as far as he could; 
and 

(c) that the appellant struck the blows causing the injuries which resulted in the 
deceased’s death with the intention of defending himself from death or in-
jury, that is, that he then considered his life or limb in actual danger. 

Where the evidence did not satisfy all three requirements the trial judge was correct in 
withdrawing the question of self-defence from the jury. 

Appeal dismissed 

C. Weithers for the appellant. 
G. M. Farnum, Solicitor-General, for the Crown. 

HOLDER, C.J., delivered the judgment of the court: The appellant was on 
October 21, 1958, convicted before STOBY, J., and a jury at the Demerara 
Criminal Sessions of the murder of Leslie Hannibal and was sentenced to 
death. From his conviction and sentence he has appealed. 



 291
LASHLEY v. R 

The evidence for the prosecution was to the effect that about 3.30 p.m. on June 
22, 1958, the deceased Leslie Hannibal, a police constable in uniform, was on beat 
duty in James Street, Albouystown, Georgetown, when the appellant riding a bicycle 
along that street collided with a hydrant at the side of the street. On hearing the 
sound of the collision. Hannibal walked in the direction of the appellant when the 
appellant who appeared to be angry was heard to say in a loud tone of voice to Han-
nibal. “Why you come across me?” Hannibal then took out his baton and told the 
appellant that he was going to take him to the station. Police Constable Martin who 
was off duty and was then cycling along James Street came up to the scene and as 
the appellant was observed to put his hand in his pocket suggested to Hannibal that 
the appellant be searched. The appellant ran into a nearby yard leaving his cycle. 
Hannibal accompanied by Martin then took the appellant’s bicycle to the Ruimveldt 
Police Station where he made a report and lodged the bicycle, the officer in charge of 
that station informing Hannibal that the appellant would be proceeded against by 
way of summons. About twenty minutes after Hannibal had left for the police station 
with the appellant’s bicycle, the appellant returned to James Street carrying a piece 
of greenheart wood in his hand and on inquiring for his bicycle was told by someone 
that it had been taken to the police station. He appeared to be annoyed and said that 
he was going for his bicycle. There was evidence that shortly thereafter, at about 3—
4 p.m., the appellant was seen in the gallery of his house at La Penitence sharpening 
a cutlass and heard saying that he must kill and when he finished it would be like the 
Rattan murder case and that after sharpening the cutlass he placed it in a rice bag and 
left his house carrying the bag and cutlass. 

After lodging the appellant’s bicycle at the Ruimveldt Police Station, Hannibal 
returned to beat duty in James Street. At about 5 p.m. while Hannibal was in James 
Street speaking with other persons the appellant was seen coming towards him carry-
ing a folded rice bag. Hannibal had a cloak in his left hand and a baton in his right 
and told the appellant that he was wanted at the station. The appellant then took out a 
cutlass from the rice bag, and said to Hannibal, “Boy, don’t make your eyes pass 
me.” The appellant then struck Hannibal a blow on the back with the cutlass. Hanni-
bal ran east into James Street, pursued by the appellant with upraised cutlass. Hanni-
bal stumbled and fell into a gutter and the appellant proceeded to chop Hannibal with 
the cutlass while Hannibal lay in the gutter with his right hand upraised to avoid be-
ing cut on the face. The appellant inflicted several injuries with the cutlass on Hanni-
bal and when Police Constable Karim who was on patrol in Hunter Street came up to 
the scene while the appellant was still chopping Hannibal who was lying in the gut-
ter, the appellant raised his cutlass at Karim and ran towards him. Karim sought ref-
uge in a yard in Hunter Street. Corporal of Police Fordyce who was at the corner of 
James and Albert Streets, Albouystown, armed himself with a piece of aluminium 
piping and went towards the scene. He saw the appellant running east on the punt 
trench dam nearby with a cutlass in his left hand and a rice bag in his right. Fordyce 
pursued the appellant and on reaching him told him to drop the cutlass and that he 
was going to arrest him. The appellant had his cutlass upraised and told Fordyce, “I 
just fuck up you mattee”. Fordyce tried to arrest the appellant and struggled with 
him. In the course of the struggle Fordyce struck the appellant a blow on the shoul-
der with the piece of aluminium piping. They fell into the trench and Fordyce had to 
hold the appellant under the water before he succeeded in subduing him. After his 
arrest the appellant was at 5.45 p.m. that day examined by the Prison Surgeon, Dr. 
Jaikaran, who found no evidence of injury to him. 
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Hannibal who had several wounds on the left arm and on the body was taken 
in an unconscious condition to the Public Hospital, Georgetown, where he was at 
about 5.15 p.m. admitted a patient. He died about five minutes after admission 
from shock and haemorrhage as a result of the following multiple wounds: 

1. An incised wound on the left thumb and hand measuring 3½" in length 
and reaching down to the underlying bone and opening at the joint of 
the thumb. 

2. An incised wound at the back of the left shoulder 3¾" long measuring 
1¼" in greatest depth, the upper edge of the wound being undermined. 

3. An incised wound of the inner aspect of the left arm and forearm 9½" 
in length, all the tissue down to the bone of the arm being cut. and also 
a part of the lower end of the arm bone. The muscles of the upper part 
of the forearm were cut. The width of the wound at its greatest extent 
was ¼". A flap of skin and muscle had been separated off. 

4. An incised wound across the left armpit, 6½" long and 1¾" in greatest 
depth. 

5. An incised wound 6" in length ¾" below wound 4. 
6. An incised wound on the front of the left arm v-shaped. 
7. Small abrasions in the region of the back of the right elbow and one 

near the right wrist. 

In evidence Dr. Nehaul, the Government Bacteriologist and Pathologist in 
charge of the Central Medical Laboratory, who performed the post mortem exami-
nation stated: 

“Wound No. 1 must have been received in my opinion when the deceased 
was defending himself. The attacker and deceased must have been facing each 
other and standing. 

Apart from the explanation I have given it is possible to have other expla-
nations assuming other positions. The position I have assumed is that both 
were standing and facing each other and one attacking the other. 

Wound No. 2 was inflicted in my opinion when the deceased was lying 
on his face and by a cutlass or sharp cutting instrument. A glancing blow. 

Wound No. 6 was in my opinion inflicted with a cutlass when the de-
ceased was lying on the ground half turning and his left arm partly raised. 

Wound No. 3 was in my opinion inflicted when the arm was still raised. 

Wounds No. 4 and 5 inflicted in the same position as 3 and 6 except that 
the left arm was raised away from the side with the armpit exposed as if the 
deceased was trying to cover his head. 
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Wound No. 1 could have been inflicted when deceased was in position as 
described with respect to wounds 4 and 5. 

The abrasions were probably due to a fall.” 

From the record of appeal it would appear that no questions in cross-
examination were put to Dr. Nehaul in respect of the opinion he gave as to the 
positions in which the deceased was when he received the several wounds de-
scribed. Support for the case for the prosecution as to circumstances under which 
and the manner in which the appellant attacked Hannibal came from a witness Ivor 
George called by the defence. George had originally given evidence for the prose-
cution at the preliminary inquiry into the charge of murder laid against the appel-
lant but was not called by the Crown at the trial. 

In his defence the appellant made an unsworn statement from the dock as fol-
lows: 

“On June 22, 1958, I rode my bicycle through James Street to La Peni-
tence Market to buy oats for my donkey. The market was closed. I returned 
through James Street riding my cycle as I did not get the oats because the 
market was closed. About 9.30 a.m. on June 22, 1958, I stopped in at one 
Basil Mack and invited him to a drink. I stopped in at one Kassie Ram’s tav-
ern and at Foo’s Tavern and at James and Hunter Street tavern. Many other 
friends joined with us and we drank a great deal. I cannot remember having 
any bottles of rum. We drank but about 12.30 at Kassie Ram’s tavern I started 
to feel sweet because I had nothing to eat that morning. As I reached home I 
had something to eat. My wife was not at home so I thought I would go and 
meet her. As I was cycling down through James Street that is from east going 
west about 2.30 p.m.-3 p.m. I saw Constable Hannibal raising his baton and 
signalling me to stop. I did not stop. I swerved away from him. My bicycle 
fell down. Hannibal came over from the northern side to the southern side and 
accused me of stealing the bicycle I was riding. I protested. Just then another 
policeman in civilian clothes came up and told Hannibal don’t argue with the 
man beat the bitch and lock him up we have the law to protect us. Another po-
liceman came up and told Hannibal to search him. Seeing them swarming me 
like that I became afraid. As I thought I had fallen in a police trap I threw my 
bicycle against Green’s Drug Store and ran through the yard. I stood in the 
yard about half an hour. When I came out from the yard my bicycle was miss-
ing. When I ran into yard Hannibal and other policemen followed me but did 
not catch me. Hannibal shouted you want trouble I going give you trouble. 
Someone on the opposite side of the road named Prescod who gave evidence 
today told me that the police had taken my bike to the station. 1 said man you 
see if I did not run from the people fast now they would have hold me and 
locked me up because I have a bad record. (Note by judge: Before witness re-
peated this I told him that no need to say that unless he wanted to. This was 
because he said it in a jumbled manner and I do not think jury heard. Despite 
warning he repeats it.) 

I also told Prescod the police are always laying a trap for me. Prescod in 
turn advised me not to go to station for cycle. I turned back and went home. 
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About 4.30 p.m. as it is customary for me to feed my donkeys I picked up 
my bag and my cutlass and I went out to cut grass. I did not use any threats to 
anyone nor swear to kill anyone. On my way to cut the grass which I had in-
tended to cut in Princess Street I saw Hannibal and another policeman ap-
proaching me. As he approached me he pulled out his staff and said you bitch 
you we come to take you dead or alive and he started to beat me with the staff 
(accused demonstrates). I fell down. While I was in the yard I heard someone 
say ‘You run away this morning you can’t run now I going to kill you.’ He 
was still beating me. I was still on the ground. My mind became a blank. I do 
not know what happened next. 

It was not until the following morning when I found myself at Ruimveldt 
Police Station that I was told I had killed Hannibal. I did not intend to harm 
Hannibal. I do not know what came over my mind from since I heard that I 
killed Hannibal until now I am grieved and distressed. I am very sorry for the 
life I have taken. I do not know why the police always molest me. The police 
always find excuses to arrest me. On several occasions people make false re-
ports against me and the police arrive in my house in great numbers with their 
big staffs to terrorise me but I always try to control myself. Police always ac-
cused me as an old jail man. The satisfaction they give me is who must we be-
lieve? The people or the old convict. 

On one occasion I went to Brickdam to make a report also at Ruimveldt 
Police Station and they chased me away saying ‘You tek away the police-
man’s wife go out the station. I do not know what to say about you, an old 
thief man and convict like you.’ You know I am always being ill with my 
head. When I was a small boy about 10-12 years of age a donkey kicked me 
on the head in Bourda pasture and my head was cut. From since then everyone 
tells me that I am a madman. That is all.” 

Evidence was given for the defence by one George Humphrys to the ef-
fect that at about 3 p.m. the appellant was riding a bicycle in James Street 
when Hannibal who had a baton in his hand signalled the appellant to stop. 
The appellant’s pedal struck a hydrant causing his bicycle to fall and Hannibal 
came towards the appellant with his baton upraised. P.C. Martin who was pre-
sent said “beat the man and kill him the law is there to cover us.” The appel-
lant said to Hannibal “what wrong with you” and Hannibal told the appellant 
he would arrest him, holding on to the appellant’s bicycle. Hannibal attempted 
to prevent the appellant from leaving whereupon the appellant ran away 
chased by Hannibal who said to him “You want trouble. I going give you 
trouble.” 

Evidence was also given for the defence to the effect that the appellant 
had been drinking large quantities of alcoholic liquor on that day and that 
Hannibal shortly before he received the wounds also had been drinking. 
Medical testimony was called by the defence which established that in 1933 
while the appellant was a convicted prisoner he was examined by the Prison 
Surgeon, Dr. Wharton, and by Dr. Francis who certified him as insane. As a 
result the appellant was sent to the Mental Hospital where he was examined 
by Dr. Nicholson who wrote up day by day reports on the appellant in the 
book kept for that purpose. This book was admitted in evidence at the request 
of the defence. Eventually on December 13, three 
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months after the appellant was at the Mental Hospital under Dr. Nicholson’s 
care, the doctor wrote as follows: 

“This man’s conduct since admission has been almost exemplary save 
that he teases other patients occasionally. Behaviour is rational in every way, 
conversation intelligent, memory very good. Indeed, he knew about all the 
things he did during his ‘fits of insanity’ when at the Georgetown Prison, and 
protested that he was never insane whilst at the prison, that they were made-up 
stories in order to get him here. He makes himself useful and is cheerful. 

I had formed the opinion long before October 13 on which date I made a 
note in the case-book, that this man before his trial had been trying to circum-
vent the law by a plea of insanity; that subsequently it was a display of law-
lessness. I learnt afterwards that he had made the acquaintance of Joseph For-
tune, a criminal patient discharged from this institution to the Georgetown 
Prison, and from Fortune he had evidently learnt a ‘few things’ about the 
Mental Hospital. (Now we know that, according to Fortune, this is entirely 
wrong.) This explains his ‘insanity’ at the prison. 

Once only since admission with a view to keeping up the deception did he 
pretend to be insane. Reproached for his conduct he resumed normality. 

I adhere to my opinion that Edward Lashley has never at any time been 
insane.” 

Apparently after Dr. Nicholson’s report the appellant was discharged from the 
Mental Hospital but was sent back there in 1934 when Dr. Mook Sang who had 
the appellant under his care wrote in the report book as follows: 

“This criminal is so dangerous and tricky that I am of opinion that he 
should be confined for life as he will ever be a danger to the community at 
large if let free.” 

In 1935, the appellant was discharged from the Mental Hospital by Dr. Grand-
soult. There was no evidence led that the appellant has ever since 1935 returned to 
the Mental Hospital. 

Evidence was given that the appellant had during 1957 made many reports to 
the police all of which had been investigated. Some of those reports the police 
concluded to be false while others were not confirmed. 

Dr. Francis who together with Dr. Wharton certified the appellant as insane in 
1933 died some years ago and Dr. Mook Sang was not in the Colony at the time of 
the trial. 

The other doctors who examined the appellant in 1933 and 1935 and Dr. Jai-
karan who had the appellant under observation since his arrest on June 22, 1958, 
all gave evidence at the trial in respect of the issues raised as to the appellant’s 
sanity in 1933, 1935, on June 22, 1958, and at the time of the trial.  

Several grounds of appeal were argued by appellant’s counsel before us. 
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It was first submitted that the trial judge did not adequately or at all direct the 
jury as to the law of self-defence and its application to the appellant’s case. 

It is common ground that the trial judge withdrew the question of self-defence 
from the jury. The evidence of the prosecution witnesses was to the effect that the 
appellant armed with a cutlass without any blow struck or attempted or threatened 
to be struck by Hannibal attacked Hannibal who fled pursued by the appellant, that 
Hannibal fell into a gutter where the appellant inflicted further injuries on his per-
son with the cutlass resulting in Hannibal’s death. On the prosecution’s evidence 
no issue of self-defence arose. Is there any evidence from the appellant or from 
any of the defence witnesses on which such an issue can fairly be said to arise? 
Not on the evidence of the defence witnesses as is conceded by counsel for the 
defence. Can it be considered to arise on the appellant’s evidence? There must be 
some evidence of the following three requirements to raise the issue: 

(a) that the appellant had reason to be in fear of death or bodily injury from 
some action or words of the deceased or of a person or persons acting 
in complicity with him: and 

(b) that the appellant had no opportunity to retreat or retreated as far as he 
could; and 

(c) that the appellant struck the blows causing the injuries which resulted 
in the deceased’s death with the intention of defending himself from 
death or injury, that is, that he then considered his life or limb in actual 
danger. 

The appellant’s evidence satisfies the first two requirements to raise the issue 
but not the third because he says nothing from which that requirement may be in-
ferred. His evidence is to the effect that his mind went blank while being beaten on 
the ground by Hannibal. If at that stage he did strike Hannibal it would be in a state 
of automatism which the trial judge directed the jury would have the result that 
appellant would not be guilty of any offence at all. This the jury by its verdict re-
jected. 

Further, the silent testimony of the position of the injuries inflicted on Hanni-
bal is inconsistent with the injuries being inflicted in self-defence. On the defence 
therefore the issue of self-defence does not arise. Nor does it arise on a considera-
tion of the case as a whole. 

It is to be observed that counsel for the appellant before us conceded that the 
appellant must have been standing in an upright position when inflicting the inju-
ries on Hannibal. Counsel for the appellant also contended before us that the very 
nature of the injuries showed that the appellant was at the time he inflicted the in-
juries in a frenzied state—and the act was that of a madman. 

It was next submitted by counsel for the appellant that the trial judge did not 
adequately direct the jury on the law relating to provocation and on the facts appli-
cable thereto. Counsel argued that the trial judge ought to have told the jury that 
provocation which might reduce the offence of murder to manslaughter may be 
constituted by acts or by words of so extreme or highly provocative a character or 
by a combination of words and acts which would cause any reasonable man to lose 
his self-control. Counsel further 
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contended that the trial judge did not make it clear to the jury that they could have 
regard to the words of a provocative nature alleged to be used by the deceased to 
the appellant. 

The trial judge in his direction to the jury on the issue of provocation said: 

“Provocation as a defence can never result in a complete acquittal; it re-
duces the crime of murder to manslaughter. What then is provocation? Provo-
cation is some act or series of acts done by the deceased—that is, Hannibal—
to the accused, which would cause in any reasonable person and actually 
caused in the accused a sudden and temporary loss of self-control rendering 
the accused so subject to provocation as to make him for the moment not mas-
ter of his mind. Let me repeat that and divide it up for you. Provocation is (1) 
some act or series of acts done by the deceased to the accused; (2) which 
would cause in any reasonable person a sudden and temporary loss of self-
control rendering the accused so subject to passion as to make him for the 
moment not master of his mind. 

So far as the Crown’s case is concerned, the Crown is saying through 
their witnesses—if you believe them—that there was no provocation, that 
there was no act or series of acts done by the deceased to the accused which 
could even be remotely considered as provocation. But in a murder case 
where evidence of death and malice have been given by the Crown—and that 
is a question for you to decide, whether that evidence which has been given 
satisfies you—the prisoner is entitled to show by cross-examination, or his 
own evidence and evidence of witnesses, that the act on his part which caused 
death was provoked. If you are satisfied it was provoked, then the verdict is 
manslaughter. Or, if upon a review of all the evidence in the case, even if the 
prisoner’s evidence is not accepted, you are in a reasonable doubt as to 
whether it was provoked or not, then the verdict should be manslaughter. 

Now, the act or acts of provocation upon which the prisoner depends is to 
be found on his own evidence when he said: 

‘As Hannibal approached me he pulled out his staff and said, “You 
bitch you. We come to take you dead or alive.” And he started to beat me 
with the staff and I fell down. While I was on the ground I heard someone 
say, “You run away this morning. You can’t run now. I going kill you.” 
He was still beating me.’ 

Members of the jury, if that happened, either alone or coupled with the 
earlier incident, then no doubt you would be inclined to say that there was 
provocation. Even though the earlier incident by itself would not amount to 
provocation, if what the accused said happened later on, then that, either by it-
self or coupled with that earlier incident which you would then be entitled to 
take into account, would justify you in coming to the conclusion that there 
was provocation. But did it happen?” 

The definition of provocation given by the trial judge is in substance the same 
as that given by DEVLIN, J., in R. v. Duffy, [1949] 1 All E.R. 932 n., C.C.A., and 
approved on appeal by the Court of Criminal Appeal. The trial judge in the last 
paragraph of the passage cited above made it clear 
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to the jury that on the issue of provocation regard was to be had to the earlier inci-
dent—-an incident which even according to the appellant involved no blow given 
by the deceased to him. 

In our opinion the direction of the trial judge on this aspect of the matter was 
adequate. 

Counsel for the appellant also contended that the trial judge failed to direct the 
jury as to the effect of blows and provocative words on a person who kills another 
while in a drunken condition. Several cases were cited in argument by counsel for 
the appellant some of which we pointed out to him have been overruled and others 
not approved in cases on appeal. The direction given by the trial judge to the jury 
on that aspect of the case is as follows: 

“This is the law. I am taking the law from the opinion of the Lord Chan-
cellor in a case in 1954 in the House of Lords, that is, the highest court in the 
Empire. 

‘The reasonable person, the ordinary person is the person you must 
consider when you are considering the effect which any acts, any con-
duct, any words might have to justify the steps which were taken in re-
sponse thereto. So that, an unusually excitable or pugnacious individual, 
or a drunken one, is not entitled to rely on provocation which would 
never lead an ordinary person to have acted in the way which was in fact 
carried out. There may be, members of the jury, infirmity of mind and in-
stability of character and ungovernable temper, but if it does not amount 
to insanity it is no defence. Affliction of the mind of the assailant if it 
does not amount to insanity is not material in testing whether there has 
been provocation by the deceased to justify the violence used so as to re-
duce the killing to manslaughter.” 

They must be tested throughout this case by the reactions of a reasonable 
man to the acts done by Hannibal, if Hannibal did do any. To put all that in a 
simpler way, if Hannibal did in fact beat and threaten the accused with his ba-
ton, would a reasonable man, the average man who works on his farm, or in 
his shop, would he have chased Hannibal with a cutlass and killed him? It is 
not enough to say. ‘Oh, Lashley was drinking.’ The law is—and again I am 
going to give you the law as laid down by the Lord Chief Justice of England, 
this time in a Court of Appeal—that: 

‘Apart from a man being in such a complete and absolute state of in-
toxication as to make him incapable of forming the intent charged, drunk-
enness which may lead a man to attack another in a manner which no rea-
sonable sober man would do, cannot be pleaded as excuse to reduce mur-
der to manslaughter. The reaction to the act of provocation must be the 
reaction of a reasonable man, the violence used must bear reasonable re-
lation to the provocation.’ 

So you see your approach must be: Was the conduct of Hannibal to the 
prisoner such as would cause a reasonable person, and actually caused the 
person, to lose his self-control suddenly, and to drive him 



 299
LASHLEY v. R 

into such a passion and lack of self-control that such reasonable person might 
use violence of such a nature and degree as the prisoner used here? 

If on a review of all the evidence in the case you are left in a reasonable 
doubt as to whether there was provocation or not, then you resolve that doubt 
in favour of the accused and find that there was provocation and find a verdict 
of manslaughter. But if you say that you have no reasonable doubt, that Han-
nibal’s conduct was not such as to make a reasonable person lose his self-
control, you say there was no provocation, well then, members of the jury, it is 
murder.” 

The direction given by the trial judge is in our view a correct statement of the 
law, see R. v. McCarthy, [1954] 2 All E.R. 262, and Bedder v. D.P.P., [1954] 2 All 
E.R. 801. 

Counsel has criticised the penultimate line in the concluding directions given 
by the trial judge in the passage set out hereunder and has contended that the jury 
may have been misled into thinking that the onus was on the defence to prove that 
there was provocation sufficient to reduce the crime from murder to manslaughter. 
The passage in which those directions occur is as follows: 

“You will remember I told you that the onus is on the Crown to prove 
their case. Each element which goes to constitute murder must be proved be-
yond a reasonable doubt. So that in considering provocation if you have a rea-
sonable doubt as to whether it is provocation or not, always resolve the doubt 
in favour of the accused. If you have a reasonable doubt as to whether it is 
provocation or not, you find manslaughter. If you have a reasonable doubt as 
to whether or not he was conscious when doing the act, resolve that doubt in 
favour of the accused. The only onus on the accused person is to prove insan-
ity, and it is not as heavy as that which rests on the Crown. Insanity is proved 
by the balance of probabilities, and provocation beyond reasonable doubt. If 
you wish any of the exhibits you can have them.” 

The passage must be read as a whole and when so read it is perfectly clear that 
the jury could have been left in no doubt that there was no onus cast on the defence 
to prove provocation and that the only onus on the defence was to prove insanity. 

We would like to make one further observation before proceeding to deal with 
the further contentions of counsel on the issue of provocation. Counsel appeared to 
have been unaware of the fact that the doctrine of chance medley has no longer 
any place in the law of homicide since the case of R. v. Semini, [1949] 1 All E.R. 
233, which he cited in support of the very proposition which was rejected in that 
case. 

Counsel also contended that the direction given by the trial judge to the jury 
on the question of killing in resistance to an unlawful arrest by a policeman was 
inadequate. The trial judge left this issue to the jury with this direction: 

“Counsel for the defence has asked you to say, after reading from Lord 
DENNING’S lecture, that Hannibal had no right to arrest Lashley, and therefore 
Lashley was justified in resisting him, Gentlemen, have 
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you ever in your youth built castles in the sand and then knocked them down? 
Is not that what counsel has done? The Crown has never said that Hannibal 
had arrested or was about to arrest Lashley and therefore Lashley must be de-
prived of the defence that the act was not intentional. That is not the Crown’s 
case. The Crown’s case is that Hannibal, whilst standing at the corner of 
James and Hunter Streets, was without warning, without the simplest or any 
legal provocation, suddenly and treacherously attacked by the accused with a 
cutlass. 

For the purpose of the Crown’s case, forget if you wish that Hannibal was 
a policeman, or assume that he was a policeman making an unlawful arrest. A 
policeman is protected to the extent as explained if the arrest is lawful. As-
suming that in this case it was a wrongful arrest, what the Crown say is that 
there was nothing whatsoever to justify this attack. What Lord DENNING says 
is that if the arrest is wrongful, you can resist it by force, and if an uninten-
tional death results through more force than is necessary, then it is only man-
slaughter because the police constable was acting wrongfully. 

But the Crown’s case is that this was an intentional killing; not resisting 
an arrest, but an act of revenge because his cycle had been taken to the station. 
That is the Crown’s case. I must apologise for digressing in that way. I have 
done so in deference to counsel’s speech. He never really laid the foundation 
during the trial for such a defence. The accused has not said that he killed 
Hannibal unintentionally while resisting an arrest. Of course, the accused can 
rely on a defence which might be open to him without saying so if from the 
facts you think it is a reasonable inference to draw. But can you draw that as a 
reasonable inference in this case? 

The Crown do not say the accused killed Hannibal while resisting lawful 
arrest, nor has the accused said he killed while resisting unlawful arrest, but if 
you think I have omitted some part of the evidence and you think it is a rea-
sonable inference to draw that on that afternoon Hannibal was attempting to 
arrest Lashley unlawfully, or if you have a reasonable doubt about it, then of 
course you are entitled to consider that aspect of the case and to apply the law 
which I have just told you, the law being that a man is entitled to resist an 
unlawful arrest, and that if he used more force than is necessary the offence is 
reduced from murder to manslaughter.” 
We are unable to agree with counsel for the appellant either that the trial judge 

did not leave this issue to the jury or that his direction thereon was not adequate. 
Counsel cited to us certain passages in RUSSELL ON CRIME (11th Edn.) at pp. 486 
and 487 where the older views of the law on this aspect of the matter are set out 
but omitted to refer to the existing law in that connection as correctly set out at p. 
511 of the same book. 

Counsel also submitted that the trial judge misdirected or did not adequately 
direct the jury as to the law of insanity and its application to the appellant’s de-
fence. We will say at once that in our opinion the trial judge adequately explained 
to the jury the standard of proof required of the defence on that issue. Counsel 
made bold to contend that if a trial judge did not explain to the jury the standard of 
proof on the issue of insanity in the identical terms as it has been stated in Sode-
man v. R., [1936] 2 All E.R. 1138, it would be not only a misdirection but a fatal 
one. It has, however, 
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been stated over and over again that there is no set formula for directing a jury on 
the burden or the standard of proof. 

On the issue of insanity the trial judge told the jury: 

“Now, members of the jury, lastly I want to deal with insanity. The law is 
that every person of the age of discretion is, unless the contrary is proved, pre-
sumed by law to be sane and to be accountable for his actions. The law pro-
vides that on a trial of a criminal charge like this if you come to the conclusion 
that the act which caused the death of the deceased was done by the accused, 
but that he was insane at the time of the act which caused the death, then you 
are entitled to return what is known as a special verdict of guilty but insane. 
You do not find him not guilty, but guilty but insane. This is how the section 
reads. It is put much better than I explained it to you just now. 

‘Where in an indictment any act or omission is charged against any 
person as an offence, and it is given in evidence on the trial of that person 
for that offence that he was insane, so as not to be responsible, according 
to law, for his actions at the time when the act was done or the omission 
made, then, if it appears to the jury before whom the person is tried that 
he did the act or made the omission charged, but was insane as aforesaid 
at the time when he did or made it, the jury shall return a special verdict 
to the effect that the accused person was guilty of the act or omission 
charged against him, but was insane as aforesaid at the time when he did 
the act or made the omission.’ 

The onus, the burden of proving insanity where it is raised is on the ac-
cused. The burden of proof which rests upon the prisoner to establish this de-
fence is not as heavy as that which rests upon the prosecution to prove the 
facts they have to establish. The prosecution must prove their case beyond a 
reasonable doubt. The prisoner will discharge the burden of proving insanity 
by evidence satisfying you of the probability of insanity at the material time. 
That is called by evidence of the balance of probability. 

In order to decide whether the accused was insane at the time of commit-
ting the act or not, you will have to be guided by certain rules laid down since 
1843. In the year 1843 in England, a man named McNaghten was indicted for 
the murder of a certain person, and he put up a defence of insanity. He was 
acquitted on the ground of insanity. In those days that was a defence. There 
was no question of a special verdict. He would have to be acquitted. He was 
acquitted on the ground of insanity. His acquittal gave rise to so much discus-
sion that certain questions were submitted to the judges, and they were asked 
to answer those questions, and those questions and answers have now come to 
be known as the McNaghten rules. Since then all judges are guided by those 
rules when directing juries on the question of insanity. 

In 1957 there was some change in England with regard to those rules, but 
that is not the law here. Those rules are still applicable to the law with regard 
to this country, and I can think of no better way of directing you with regard 
to the question of insanity but the McNaghten rules. 
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‘Every man is to be presumed to be sane, and to possess a sufficient 
degree of reason to be responsible for his crimes, until the contrary be 
proved to their satisfaction; to establish a defence on the ground of insan-
ity it must be clearly proved that, at the time of committing the act, the 
accused was labouring under such a defect of reason, from disease of the 
mind, as not to know the nature and quality of the act he was doing, or, if 
he did know it, that he did not know he was doing what was wrong... 

If the accused was conscious that the act was one that he ought not to 
do, and if that act was at the same time contrary to the law of the land, he 
is punishable.’ 

The question for the jury, therefore, is whether the accused had a suffi-
cient degree of reason to know that he was doing an act that was wrong. 

Let me read that again:” 

The trial judge then repeated the McNaghten rules to which he had already re-
ferred. 

The trial judge then analysed the evidence given on this issue and told the 
jury: 

“Let me read a passage from a textbook on crime which I would like to 
adopt: 

‘It has repeatedly been explained that the function of the court and 
the jury in cases where insanity is pleaded in defence, is not to decide 
whether the prisoner is insane (that is not your function) but whether the 
prisoner is or is not in law criminally responsible for his deed.’ 

As I have pointed out to you by those McNaghten rules. 

‘To establish a defence on the ground of insanity it must be clearly 
proved that, at the time of committing the act, the accused was labouring 
under such a defect of reason, from disease of the mind, as not to know 
the nature and quality of the act he was doing or, if he did know it, that he 
did not know he was doing what was wrong.’ 

Not what happened to him in 1933, but what took place in 1958.” 

Counsel contended that the trial judge failed to invite the jury to consider on 
the issue of insanity what he termed exciting factors existing prior to the act of 
killing by the appellant, that is to say, the intoxicated state of the appellant, threat 
of imprisonment by the deceased, sudden excitement, provocative words and 
blows on the appellant’s head. 

The summing up on the issue of insanity reveals that the trial judge left all of 
these matters as questions of fact for the consideration of the jury. Counsel also 
contended that the trial judge in his summing up misdirected the jury by referring 
to certain passages from a medical textbook—WOODMAN AND TIDY’S TT FORENSIC 
MEDICINE—which did not form any part of the evidence 
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at the trial and were not specifically accepted as true by any of the medical wit-
nesses in the case. On reference to the evidence on the record given by Dr. Nichol-
son at the trial it is seen that in answer to counsel for the appellant Dr. Nicholson 
said: 

“I know WOODMAN AND TIDY ON FORENSIC MEDICINE, p. 868. I agree 
with what the author says at p. 868 under symptoms of feigned and true insan-
ity item 5. I agree with items 6, 8, 9 and all the items under that head. I see 
pp. 829-830.” 

Counsel’s contention that Dr. Nicholson did not read or adopt as his opinion what 
was stated at item 1 by the author is quite unfounded in view of the words in italics 
in the extracted passage and we do not appreciate his contention that the word “all” 
in that phrase means “some.” 

Criticism was also made that the trial judge placed undue emphasis on the 
evidence given by Dr. Grandsoult who was called in rebuttal by the Crown on the 
issue of insanity. We are unable to agree with the criticism of counsel. We have 
carefully examined the direction given to the jury by the trial judge on the issue of 
insanity in the light of the above and the other criticisms made by counsel and are 
of the opinion that that direction was not only adequate but very full and fair. 

While there was considerable evidence given on the issue of the appellant’s 
mental condition in 1933-1935 from which it might be inferred that he was insane 
during that period, in our opinion the evidence given or elicited as to the appel-
lant’s mental condition at the time of the killing of Hannibal fell far short of that 
required of the defence to show that the appellant was at that time insane. 

Counsel next submitted that the full and fair presentation of the defence was 
prejudiced because: 

“(A) The learned trial judge frequently interrupted counsel for the defence 
throughout the trial, thereby hampering defence counsel in the fair presenta-
tion of the case for the defence, and by unjustified, unfounded, and disparag-
ing remarks about defence counsel and his conduct of the case, biassed the 
mind of the jury against the defence. For example: 

(i) The remark ‘If you are after cheap publicity you are going to get it 
. . . not the kind you want,’ or words to that effect. 

(ii) At the close of the appellant’s case, just as defence counsel had fin-
ished asking the witness Dr. Wharton his last question, the learned 
trial judge interjected, ‘You are wasting the court’s time. . .’ De-
fence counsel replied, ‘My Lord, Dr. Nicholson,’ whereupon the 
learned trial judge remarked, ‘Do not answer me . . . I will not tol-
erate any impertinence from you—you are incompetent and inex-
perienced . . . you ought not to have undertaken the defence of this 
case.’ 

(iii) The remark that ‘the mistakes you have made have been the result 
of your acting on advice’ or words to that effect. 
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(iv)  The remark ‘You have established evidence of insanity in 1933 but 
you have not established insanity in 1958’ or words to that effect. 

(v)  The remark that ‘You would not take my advice as to how you 
must prove insanity, you continue to prove insanity in 1933 al-
though I have told you before that you have to prove insanity in 
1958’ or words to that effect. 

(B) The learned trial judge asked questions which far from clarifying any mat-
ter of doubt went further and were calculated to prejudice the case for the de-
fence and to strengthen and or did strengthen the case for the Crown, thereby 
identifying himself with the prosecution. For example: 

(1)  The learned trial judge asked the witness Fortune whether he would be 
sane or insane if he were to attack the marshal of the court with a cut-
lass.” 

In respect of the remark referred to at A (i) above counsel in answer to us at 
first sought to impress upon us that this remark was made by the trial judge after 
the trial had commenced and the jury had been sworn, but after stated that that 
remark had been made on a day previous to the commencement of the trial when 
the case was called and adjourned to a later date on the application of the Crown, 
no jury being yet empanelled. The Solicitor-General who was not present on that 
occasion was not able to state what in fact had occurred and this court did not 
think it necessary that the report of the trial judge should be obtained in view of 
the fact that in any event whether or not justified by the circumstances such a re-
mark directed to counsel some days prior to the commencement of the trial could 
not be regarded as prejudicial to the fair trial of the appellant. 

In respect of the remarks referred to at A (ii) to (v) inclusive counsel conceded 
that he had made no note himself of what the trial judge had stated but contended 
that the remarks of the trial judge in that respect might have conveyed the impres-
sion to the jury that the defence had failed or was failing on the issues it had 
raised. We are unable to appreciate that any such conclusion could have been 
drawn by the jury even if the words alleged to have been used by the trial judge 
were in fact used by him. Any remarks by the trial judge to counsel for the appel-
lant who also appeared for the appellant at the trial must be considered in the light 
that counsel had only recently been called to the Bar and had been admitted to 
practice in the Supreme Court of this Colony in July, 1958, just three months be-
fore the trial commenced. Further, this, as counsel stated to us, was his first ap-
pearance as counsel in a criminal trial on indictment. 

The trial judge in his summing up said when dealing with the issue of insanity 
that he had told defence counsel over and over again how insanity should be 
proved. It would appear that the trial judge was endeavouring during the course of 
the trial to assist a somewhat inexperienced counsel in the conduct and presenta-
tion of his case. 

In this Colony at criminal trials the trial judge records the evidence in long-
hand. Only his summing up is required to be taken down in shorthand. 
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There are no means by an examination of the record to ascertain how often and in 
what regard or for what purpose a judge has interrupted counsel during his conduct 
of a case. Counsel for the appellant has been unable to impress us that in fact he 
was unduly interrupted in the conduct of the trial. The manner in which counsel 
presented his arguments on this appeal necessitated many interruptions on our part 
in order that we would understand and appreciate the points he was seeking to 
make. We could not be surprised therefore if the trial judge had of necessity for a 
similar reason frequently to interrupt counsel in the course of the conduct of the 
trial. 

In respect of the sub-head B of this ground of appeal we are of the opinion 
that counsel’s contention thereunder is wholly without substance. 

Counsel next submitted that the trial judge misdirected or did not adequately 
direct the jury on certain portions of the evidence in the case. 

We have examined the various portions of evidence referred to by counsel on 
this ground of appeal. Counsel has failed to show us that there has been any misdi-
rection on the evidence which is of such a nature that in the circumstances of the 
case it was reasonably probable that the jury would have returned a different ver-
dict had there been no misdirection. Certain portions of evidence have been related 
to the jury in their substance and effect and not in the identical words used by the 
particular witness but we do not see any real or substantial misdirection on the 
evidence. 

Counsel next submitted that the trial judge did not direct the jury sufficiently 
or at all on the inconsistencies in the evidence of the witnesses for the prosecution 
and the effect thereof on their credibility. After examination of the evidence re-
ferred to by counsel in this regard we find that this point is without merit. 

Lastly it was submitted by counsel that the trial judge’s summing up by impli-
cation did not leave all the questions of fact for the jury. 

In the course of his summing up the trial judge told the jury: 

“Any question of fact is entirely one for you, not for me. Any comment or 
comments I make on the facts may be ignored by you unless you think the 
comment reasonable and wish to adopt it as your own. Your duty is to con-
sider the facts and then, having regard to the law—as I will explain it—decide 
whether the facts you find justify a verdict of guilty or not guilty of murder, or 
of some lesser offence, or of some special verdict.” 

Nowhere in the summing up have we been able to find any indication that at any 
stage the trial judge endeavoured to withdraw the decision on any question of fact 
from the jury. 

Counsel contended that the trial judge placed undue emphasis on the Crown’s 
case and failed in his summing up to give sufficient weight to the case for the de-
fence. 

When the summing up is read as a whole it is patent that this criticism is with-
out foundation. In our opinion all the issues raised at the trial were left to the jury 
with an adequate and indeed full and fair direction thereon, 
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A further ground of appeal relating to provocation was with leave of the court 
added at the hearing of this appeal to the grounds of appeal filed. This further 
ground was argued together with the second of the grounds of appeal filed and has 
already been dealt with under that head. 

On all grounds this appeal fails. The appeal is dismissed and the conviction af-
firmed. 

Appeal dismissed 

Solicitors: O. M. Valz (for the appellant); Crown Solicitor (for the Crown). 
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(Supreme Court—Demerara Assizes (Luckhoo, J.) February 2, 1959) 
Criminal law—Common law offences in England—Whether applied to this Colony by 

the Criminal Law (Offences) Ordinance, Cap. 10, s. 3. 

Criminal law—Conspiracy to commit misdemeanour contrary to the Criminal Law 
(Offences) Ordinance, Cap. 10, s. 33—Only statutory and not common law offences cogni-
sable, thereunder. 

Criminal law—Procedure—Committal for trial—Bail granted—Committal must pre-
cede admission to bail. 

Criminal law—Procedure—Committal for trial—Corporate bodies not liable thereto— 
Criminal Law (Procedure) Ordinance, Cap. 11, s. 71. 

Criminal law—Procedure—Preliminary Inquiry—Inadmissible evidence—Whether 
proceedings vitiated. 

Criminal law—Procedure—Preliminary inquiry—Right of defendants to call witnesses 
in defence—Defendants represented by counsel—Failure of magistrate to ask whether de-
fendants wish to exercise right—Effect of failure—Criminal Law (Procedure) Ordinance. 
Cap. 11, s. 66(1). 

Criminal law—Procedure—Indictment—Statement and particulars of offence—
Amendment—Principles on which granted—Criminal Law (Procedure) Ordinance, Cap. 
11, s. 93 (1). 

The defendant Reid together with five other persons and two companies were jointly 
indicted for the offence of conspiring to commit a public mischief, stated to be a mis-
demeanour at common law and contrary to s. 33 of the Criminal Law (Offences) Ordinance. 
Cap. 10. At the preliminary inquiry the magistrate did not sign any warrant of committal in 
respect of any of the defendants, but in each case he signed a statement that the defendant in 
question had been committed for trial. All of the defendants, with the exception of the com-
panies, were admitted to bail at the close of the preliminary inquiry, but the defendants 
Reid, Thomas and Bowling did not sign their recognisances until two days after their pur-
ported committal for trial. In addition, it was alleged that in no case did the magistrate ask 
the defendants if they wished to call any witnesses in their defence. The defendants were, 
however, all represented by counsel. 

In support of motions to quash the indictment it was argued that the common law of 
England relating to indictable offences was not part of the law of the Colony, and that even 
if it was, s. 33 of the Criminal Law (Offences) Ordinance, Cap. 10, had no reference to mis-
demeanours at common law; that there was no valid committal because no warrants of 
committal had been signed and because, in the case of the companies, there was no provi-
sion in the laws of the Colony whereby a corporate body could be committed for trial, and 
further, because the magistrate failed to ask the defendants whether they wished to call any 
witnesses in their defence; and that assuming that the companies were not properly before 
the magistrate, their participation in the preliminary inquiry vitiated the entire proceedings 
as against the remaining defendants. 
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The Crown applied to amend the statement of offence by substituting an allegation of 
committing a misdemeanour at common law by conspiring to commit a public mischief, and 
to amend the particulars of offence in order to meet an objection that sufficient information 
was not given to the defendants. 

Section 3 of the Criminal Law (Offences) Ordinance, Cap. 10, provides— 
“3. Subject to the provisions of this Ordinance and of any other statute for the 

time being in force, all the rules and principles of the common law of England relating 
to indictable offences and other criminal matters shall, so far as they are applicable to 
the circumstances of the Colony, be in force therein: 

Provided that nothing in this section shall extend to cause any attainder, forfeiture, 
or escheat.” 
Section 33 of the Criminal Law (Offences) Ordinance, Cap. 10, provides— 

“33. Everyone who, wherever no express provision is made by this Ordinance, or 
by any other statute for the time being in force, for the punishment thereof, conspires 
with any other person to commit any felony not punishable with penal servitude for 
seven years or more, or any misdemeanour, or to do anything in any part of the world 
which, if done in this Colony, would be a felony not punishable with penal servitude as 
aforesaid, or a misdemeanour, shall be guilty of a misdemeanour, and on conviction 
thereof, shall be liable to penal servitude for three years.” 
Section 71 of the Criminal Law (Procedure) Ordinance, Cap. 11, provides— 

“71. If, upon the whole of the evidence, the magistrate is of opinion that a suffi-
cient case is made out to put the accused person upon his trial he shall subject to the 
provisions of section 9 of this Ordinance, commit him for trial to the next practicable 
sitting of the court for the county in which the inquiry is held.” 
Section 97 (1) of the Criminal Law (Procedure) Ordinance, Cap. 11, provides— 

“(1) Where, before trial, or at any stage of a trial, it appears to the Court that the 
indictment is defective, the Court shall make any order for the amendment of the in-
dictment the Court thinks necessary to meet the circumstances of the case, unless, hav-
ing regard to the merits of the case, the required amendments cannot be made without 
injustice.” 
Held:  (i) section 3 of Cap. 10 has the effect of applying to this Colony such offences 

at common law in England which have not specifically been enacted by Cap. 10 or by an-
other enactment; 

(ii) the provisions of s. 33 of Cap. 10, in so far as they relate to conspiracies to 
commit misdemeanours, refer only to statutory misdemeanours and have no reference to 
common law misdemeanours; 

 (iii) in the case of the defendants Reid, Thomas and Bowling, the true date of 
their committal for trial was the date on which they signed the recognisances and not the 
date on which the magistrate purported to commit them for trial as that act was nugatory 
without either a warrant to commit them to prison being signed by the magistrate or the 
defendants entering into their recognisances; 

 (iv) the words “commit him for trial to the next practicable sitting of the court 
for the county in which the inquiry is held” in s. 71 of Cap. 11 mean to commit him to 
prison or on bail where bail may lawfully be granted to await his trial at the next practicable 
sitting of the court for the county in which the inquiry is held. The committal of the two 
companies was therefore invalid, as neither company could possibly be committed to prison 
or sign a recognisance to appear personally as is required by s. 84 (2) of Cap. 11; 

 (v) the proceedings were not vitiated by the circumstance that the companies 
had appeared before the magistrate and that counsel and solicitor had on their behalf cross-
examined witnesses for the prosecution, taken objections to the admissibility of evidence, 
addressed the magistrate and made submissions of law on the evidence adduced; 

 (vi)  if inadmissible evidence is given at a preliminary inquiry a committal for 
trial is not necessarily invalid. If there is sufficient admissible evidence on the depositions 
whereby the accused could have been committed, that is enough; 
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 (vii) although it may well be that if a magistrate in breach of s. 66 (1) of the 
Criminal Law (Procedure) Ordinance, Cap. 11, fails to ask a defendant who is unrepre-
sented by counsel or solicitor if he wishes to call any witnesses a different result may fol-
low, yet where a defendant is in fact so represented such an omission on the part of the mag-
istrate is not such an irregularity which would vitiate the proceedings; 

 (viii) the amendment authorised by s. 97 (1) of Cap. 11 must be an amendment 
of a defect in form and must not amount to an alteration or revision of the substance of the 
charge. The amended particulars of offence must be framed so that the acts of the accused 
alleged in the amendment are the same as in the indictment as it stands; 

 (ix) the amendment sought to the statement of offence would be granted since 
it was concerned with the same act but merely described it in terms which showed it to con-
stitute an offence instead of in terms ineffective to that end. R. v. Abdool Satar, 1931 — 37 
L.R.B.G. 640, applied. 

Motion upheld in the case of the companies 
and dismissed in the case of the other de-
fendants. 

Editorial Note.: The trial commenced on January 13, 1959. Arguments on the 
motions to quash the indictment were heard on January 15, 16, 19. 20, 21, 22, 23, 
26 and 28, 1959. The ruling herein reported was given on February 2, 1959. After 
a hearing of 49 days the trial ended with the entering of a nolle prosequi on April 
4, 1959. 

H. A. Fraser for the defendant Reid. 
F. R. Wills for the defendant Thomas. 
E. V. Luckhoo for the defendant Bowling. 
J. O. F. Haynes for the defendants Storey and Glasgow & Sons, Ltd. 
C. L. Luckhoo, Q.C., for the defendants d’Andrade and Foster & Co., Ltd. 
L. A. Luckhoo, Q.C., for the defendant Bentham. 
G. M. Farnum, Solicitor-General, and A. M. Edun, acting Legal Draftsman, 

for the Crown. 

LUCKHOO, J.: Before the accused Reid pleaded to the indictment Mr. H. A. 
Fraser, counsel for Reid, moved to quash the indictment under the provisions of s. 
106 (1) of the Criminal Law (Procedure) Ordinance. Cap. 11. 

The indictment charges the defendants, including the defendant Reid. thus— 

“Conspiracy to commit a public mischief—misdemeanour at common law, 
contrary to s. 33 of the Criminal Law (Offences) Ordinance. Cap. 10.” 

Mr. Fraser has submitted— 

(a) that offences at common law in England are not and have never been of-
fences in this colony and that the common law of England relating to in-
dictable offences is not and has never formed part of the criminal law of 
this colony; 

(b) that assuming the common law of England relating to indictable offences 
is and forms part of the laws of this colony (which is not admitted) then s. 
33 of the Criminal Law (Offences) Ordinance, 
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Cap. 10, under which the defendants have been indicted, has no reference 
to misdemeanours at common law. 

This submission and the argument of Mr. Fraser thereon were adopted and relied 
on by counsel for the other defendants. 

It will be more convenient to deal firstly with the second limb of Mr. Fraser’s 
submission—Section 33 of the Criminal Law (Offences) Ordinance, Cap. 10 pro-
vides as follows:— 

“Everyone who, wherever no express provision is made by this Ordi-
nance, or by any other statute for the time being in force, for the punishment 
thereof, conspires with any other person to commit any felony not punishable 
with penal servitude for seven years or more, or any misdemeanour, or to do 
anything in any part of the world which, if done in this Colony, would be a 
felony not punishable with penal servitude as aforesaid, or a misdemeanour, 
shall be guilty of a misdemeanour, and on conviction thereof, shall be liable to 
penal servitude for three years.” 

It was at first contended by the Solicitor-General that s. 33 of the Ordinance re-
lated inter alia both to conspiracies to commit statutory misdemeanours as well as 
to conspiracies to commit common law misdemeanours. Later, however, during 
the course of his argument the Solicitor-General conceded that the provisions of s. 
33 of the Ordinance, in so far as they related to conspiracies to commit misde-
meanours, referred only to statutory misdemeanours and had no reference to com-
mon law misdemeanours. I am of the opinion after a consideration of the provi-
sions of the section as well as of the provisions of s. 23 of the Ordinance (which 
relate to the punishment of misdemeanours where punishment is not specified by 
any statute) that Mr. Fraser’s submission in this respect is well founded. Further 
reference will be made to the provisions of s. 33 of the Ordinance when consider-
ing the application made by the Solicitor-General to amend the indictment. 

In dealing with the first limb of his submission that the common law of Eng-
land relating to indictable offences is not and has never formed part of the laws of 
this colony, Mr. Fraser traced the development of the criminal law of this colony 
from the year 1774 when the colony was under the administration of Holland. I 
place on record Mr. Fraser’s historical review of the law in deference to the con-
siderable and careful researches he has carried out. 

In the Rayner Edition of the law of Demerara and Essequebo for the years 
1774 to 1883 published in 1905 there appears an extract from the Register of the 
Resolutions of Their High Mightinesses the States General of the United Nether-
lands dated 4th October, 1744. It is therein stated as follows:— 

“General law of the United Colonies of Essequebo and Demerara. It shall be 
further enacted as it is by these presents enacted accordingly, that all the law 
of Holland in general, and more particularly all laws, statutes, resolutions, and 
ordinances of their High Mightinesses, or the Committee of Ten with the ap-
probation of their High Mightinesses heretofore transmitted or hereinafter to 
be transmitted, to the Direct 
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or General and the Court of Essequebo or to the Commander and Court of 
Demerara, shall be the rule of their judgments.” 

The law of Holland was based on the Roman law supplemented by enactments 
passed in Holland from time to time. This was the law which by the abovemen-
tioned Resolution was applied in this colony from 1774. In 1803 when the United 
Colonies of Essequebo and Demerara were surrendered by the Dutch to Great 
Britain it was provided by the Articles of Capitulation that the laws and usages of 
the colony should remain in force and be respected and that no new establishments 
should be introduced without the consent of the Court of Policy as the Legislature 
of the Colony. 

In 1814 the colonies of Essequebo and Demerara and the colony of Berbice 
were ceded to Great Britain. 

In 1831, the colonies of Essequebo and Demerara and the colony of Berbice 
were united as the Colony of British Guiana and Ordinance 1 of 1831 which came 
into force on the 3rd December, 1831, continued in operation the resolutions, Acts 
and Ordinances heretofore passed, enacted or ordained by the Governor and Court 
of Policy or the Lieutenant Governor and Court of Policy of the United Colonies of 
Demerara and Essequebo and of the colony of Berbice respectively. Section 2 of 
Ordinance 1 of 1831 reserved the Governor and Court of Policy the power of alter-
ing the laws so contained. 

It is well established that in ceded countries which, at the time of their acquisi-
tion, had already laws of their own, the Crown has power to alter and change those 
laws, and that until this is actually done the ancient laws of the country remain in 
force except where they are based on religious or ethical principles inconsistent 
with European civilisation (5 HALSBURY’S LAWS, 3rd Edn., p. 693. at paragraph 
1479). In the Letters Patent constituting the Colony of British Guiana and appoint-
ing Major General Sir Benjamin D’Urban, K.C.B., as Governor of the Colony the 
following appears— 

“Provided, also, and we do further declare our pleasure to be, that nothing 
herein contained shall extend, revoke, or abrogate any law, or lawful usage or 
custom now in force in the said United Colony of Essequebo and Demerara or 
in the said Colony of Berbice respectively, save only in so far as relates to the 
separate constitution and form of civil government heretofore established and 
in use in the said Colony of Berbice, which said constitution or form of civil 
government, we do hereby abrogate and dissolve, and do declare that the same 
hath become and shall henceforth be extinct, and merged in the Colony of 
British Guiana.... 

And we do hereby give and grant to you, the said Sir Benjamin D’Urban, 
full power and authority, with the advice and consent of the Court of Policy of 
our said Colony of British Guiana, to make, enact, ordain and establish laws 
for the order, peace and good government of our said Colony, subject never-
theless, to all such rules and regulations as by your said general Instructions 
we have thought fit to prescribe on that behalf....... 

Provided nevertheless, we do hereby reserve to ourselves, our heirs and 
successors, our and their undoubted right and authority to disallow 
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any such laws, and to make and establish from time to time, with the advice 
and consent of Parliament, or with the advice of our or their Privy Council, all 
such laws as may to us or them appear necessary for the order, peace and good 
government of the said Colony . . . . . . .” 

(4th March, 1831). 

British Guiana being a ceded territory the common law of England did not on 
cession attach and form part of the law of the territory. For the common law of 
England to form part of the law of the Colony it would have to be specifically so 
enacted. Further, the laws of Holland introduced into this Colony in 1774 and re-
maining in force in 1803 would continue in force until abrogated by some later 
enactment or enactments. 

In 1828 rules of procedure setting out the Manner of Proceedings in Criminal 
Causes had been enacted and in 1844 trial by jury was introduced in certain cases. 
In 1846 a number of bills were drafted by the then Attorney-General Mr. ARRIN-
DELL (later Sir HENRY ARRINDELL, C.J.,) which were enacted. By those Ordi-
nances a number of offences at common law in England were codified together 
with a number of statutory offences in England and were introduced into the laws 
of this Colony. Provision was also made for trial by jury generally in criminal 
cases and for the improvement of the administration of criminal justice in the Col-
ony and for regulating the manner and form of proceedings in criminal cases. In 
1862, several of the previous enactments relating to the criminal law were consoli-
dated and amended. 

It is stated in the preface to the 1905 Edition of the Laws of this Colony that 
the earliest compilations of the laws are contained in volumes called “Local 
Guides” which were issued at irregular intervals between 1815 and 1864 and that 
the first attempt to issue a complete edition of the statute law of the Colony was 
made in 1864 when a volume called “The Laws of British Guiana” was published. 

In 1872, an Ordinance No. 4 of 1872, was enacted to amend the criminal law. 
Sections 1,2,15 and 16 of that Ordinance provided as follows:— 

“ 1. The Law of England relating to acts or attempts which by that 
Law constitute felonies or misdemeanours, and which by the 
Law at present in force in this Colony are not yet declared to 
be felonies or misdemeanours, shall henceforth, in so far as 
the same can be made to apply to the circumstances of this 
Colony, be the law of this Colony. 

“ 2.  The Common law of England now in force relating to the 
criminal matters, shall henceforth be the law of this Colony, in 
so far as the same can be made to apply to the circumstances 
of the Colony: But these provisions shall not extend to cause 
any attainder, forfeiture, or escheat.” 

*Ordinance 
to amend 
law relating 
to larceny & 
embezzle-
ment. 

 “15.  Ordinance No 4. of 1869*, and all laws, Ordi-
nances, parts of Ordinances, rules, customs, usages and prac-
tice, whatsoever in any way repugnant to, or inconsistent with 
this Ordinance shall be and the same are hereby repealed and 
annulled, save in so far as they are kept in force by the opera-
tion of the next section. 
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“16.  Sections 1, 2, 9. 12 and 13 of this Ordinance shall apply to 
and affect only acts done, and matters and things occurring, 
after the publication of this Ordinance; all acts done and 
matters and things occurring, previous to such publication 
and which might otherwise have been governed by these 
sections shall be governed by the law existing previously 
thereto; as regards section 3 . . . . . .” 

It was contended by Mr. Fraser that the provisions of s. 1 of that Ordinance 
had reference only to acts and attempts in respect of offences which under the ex-
isting statute law of the Colony had not at that date been designated as felonies or 
misdemeanours. 

The Solicitor-General contended that the effect of s. 1 was to introduce the 
common law and the statute law of England relating to acts and attempts which 
were indictable offences in England except in so far as such acts or attempts were 
already declared to be offences under the laws of this Colony or the same could 
not be made to apply to the circumstances of the Colony. 

Mr. Fraser also contended that the provisions of s. 2 related to criminal mat-
ters as distinct from criminal offences and that s. 2 did not introduce into the Col-
ony the common law of England relating to indictable offences. The Solicitor-
General contended that in the context in which the expression “criminal matters” 
was used in that section, that expression included criminal offences and that fur-
ther the words at the end of the section. “But these provisions shall not extend to 
cause any attainder, forfeiture or escheat,” had reference only to and were inci-
dents of the commission of certain criminal offences and had no reference to 
“criminal matters” in the sense contended for by Mr. Fraser. The Solicitor-General 
also contended that the provisions of ss. 15 and 16 of Ordinance 4 of 1872 showed 
that ss. 1 and 2 did have the effect of introducing the English common law relating 
to indictable offences into this Colony subject to such statutory provisions which 
had been enacted locally. 

Whatever is the true construction to be put upon the provisions of Ordinance 4 
of 1872 it is not material to the question now to be determined because Ordinance 
4 of 1872 was repealed by the Ordinance No. 25 of 1893. By the Indictable Of-
fences Ordinance, 1893 (No. 22 of 1893). the laws relating to indictable offences 
in this Colony were consolidated and amended. 

Section 4 of the Indictable Offences Ordinance, 1893, provided as follows: 

“Subject to the provisions of this Ordinance and of any other statute for 
the time being in force, all the rules and principles of the common law of Eng-
land relating to indictable offences and other criminal matters shall, so far as 
they are applicable to the circumstances of the Colony, be in force therein: 

Provided that nothing in this section shall extend to cause any attainder, 
forfeiture, or escheat.” 

This provision is still in force and appears as s. 3 of the Criminal Law (Of-
fences) Ordinance, Cap. 10 (Kingdon Edition). It is this provision which now falls 
for consideration. Mr. Fraser has contended that this 
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provision does not introduce into this Colony the English common law relating to 
indictable offences. He has also contended that although there is no indigenous 
common law of this Colony the laws of 1774 in force in 1803 have never been 
abrogated and still form part of the laws of this Colony subject only to such laws 
which have been enacted since 1803; that further, the words “rules and principles” 
in s. 3 of the Criminal Law (Offences) Ordinance, Cap. 10, relate only to the in-
gredients of and other matters relating to common law offences introduced into 
this Colony from time to time as distinct from the offences at common law them-
selves. 

The Solicitor-General on the other hand contended that the proviso to s. 3 
would be meaningless unless it is held that the common law of England relating to 
indictable offences applied in this Colony subject to the provisions of that Ordi-
nance and of any other statute for the time being in force. The Solicitor-General 
also referred to the provisions of ss. 10, 24, 25, 26, 27, 29, 31, 33 and 37 of the 
Ordinance in all of which reference to the common law appears. 

The Solicitor-General argued when dealing with the provisions of s. 24 that if 
s. 3 of the Ordinance did not have the effect of applying the English common law 
relating to indictable offences not enacted by the Ordinance or by any other en-
actment, then an accessory before the fact to felony at common law would be 
guilty of an offence while the principal would not. Mr. Fraser, however, stated that 
in practice this would not be the result as all felonies known to the common law of 
England have been introduced into this Colony by statute. However, a similar re-
sult would not follow in respect of s. 31 of the Ordinance for there are misdemean-
ours at common law in England which have not specifically been enacted by stat-
ute in this Colony, e.g., sedition and conspiracy. Section 31 of the Ordinance, Cap. 
10, provides as follows:— 

“Everyone who aids, abets, counsels, or procures the commission of any 
misdemeanour, whether it is a misdemeanour at common law or by virtue of 
any statute for the time being in force, may be indicted, tried, convicted, and 
punished in all respects as a principal offender.” 

If Mr. Fraser’s argument is sound an aider or abettor would by s. 31 be guilty 
of an offence and liable to punishment while the actual perpetrator of the act would 
not be liable. There being no indigenous common law of this Colony the reference 
in the sections referred to above could not be to any “common law” of this Colony. 

In the course of the argument reference was made to a decision by HUGHES, J., 
in R. v. Nasruddeen (1954) (unreported) a trial on indictment for sedition. In that 
case the learned judge held that the common law of England in respect of indict-
able offences did apply to this Colony by virtue of s. 4 of Cap. 17, now s. 3 of Cap. 
10. 

In considering this matter I have borne in mind that HUGHES, J., did not have 
the benefit of as full an argument as has been presented before me. In referring to 
the origin of the common law of England the learned author of KENNY’S OUTLINES 
OF CRIMINAL LAW (1952 Edition) states at Chapter 2, page 6, paragraph 6— 

“Our system of criminal law is not, as in the case of some countries, contained 
in a single code promulgated by a legislative body. It is, 
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on the contrary, a conglomerate mass of rules based upon the ancient com-
mon law of England as modified and extended by the authoritative decision of 
judges in the long passage of history, and vastly enlarged by the addition of 
statutory enactments made by Parliament from time to time to meet the needs 
of the moment.” 

When dealing with the municipal law BLACKSTONE stated (COMMENTARIES, 
Vol. I, p. 44) :— 

“Municipal law, thus understood, is properly defined to be “a rule of 
civil conduct, prescribed by the supreme power in a state, commanding what 
is right and prohibiting what is wrong.” Let us endeavour to explain its sev-
eral properties as they arise out of this definition. And, first, it is a rule; not a 
transient sudden order from a superior to or concerning a particular person; 
but something permanent, uniform and universal. Therefore a particular act of 
the legislature to confiscate the goods of Titius, or to attaint him of high trea-
son, does not enter into the idea of municipal law; for the operation of this act 
is spent upon Titius only, and has no relation to the community in general; it 
is rather a sentence than a law. But an act to declare that the crime of which 
Titius is accused shall be deemed high treason: this has permanency, uni-
formity and universability and therefore is properly a rule. It is also called a 
rule, to distinguish it from advice or counsel, which we are at liberty to follow 
or not, as we see proper, and to judge upon the reasonableness or unreason-
ableness of the thing abused. Whereas our obedience to the law depends not 
upon our approbation but upon the maker’s will............................................... 
Municipal law is also a ‘rule of civil conduct’. It is likewise ‘a rule pre-
scribed’. 
It appears to me that the words “rules and principles” were deliberately used 

in s. 3 of Cap. 10 and with good reason. The common law of England includes 
rules, principles, practice and procedure. Practice and procedure were dealt with in 
Ordinance 23 of 1893—an Ordinance to consolidate and amend the law relating to 
procedure in indictable cases (brought into force on the same date as the Offences 
Ordinance) now replaced by the Criminal Law (Procedure) Ordinance, Cap. 11, 
while rules and principles were dealt with in the Indictable Offences Ordinance 
1893 (No. 22) now replaced by the Criminal Law (Offences) Ordinance, Cap. 10. 
To refer in one enactment to “the common law of England relating to indictable 
offences” would have been to refer not only to the rules and principles of the 
common law but also to the practice and procedure of the common law. 

I therefore hold that s. 3 of the Criminal Law (Offences) Ordinance, Cap. 10, 
does have the effect of applying to this Colony such offences at common law in 
England which have not specifically been enacted by Cap. 10 or by another enact-
ment. 

Mr. Haynes for the defendants Storey and Glasgow and Sons Ltd. also moved 
the court to quash the indictment. Mr. Haynes first submitted and has strenuously 
argued that the indictment against the company and the defendant Storey is bad 
because there was no valid committal for trial. In respect of the company he con-
tended that the provisions of the Criminal Law (Procedure) Ordinance, Cap. 11, 
had no application to a corporate body and further that there was no existing provi-
sion in the laws of this Colony whereby a corporate body could be committed for 
trial. 
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By s. 5 (1) of the Interpretation Ordinance, Cap. 5, the word “person” includes 
any body of persons corporate or unincorporate and by s. 7 (1) of Cap. 5, in the 
construction of any enactment relating to an offence punishable on summary con-
viction or on indictment..........the word “person” unless the contrary intention ap-
pears, includes a body corporate. 

Mr. Haynes has contended that the various sections referred to by him in the 
Ordinance, Cap. 11, which involve the doing of some act by or in relation to an 
accused person, show that a contrary intention appears, that the word “person” in 
those sections includes a body corporate. It is sufficient to say that counsel’s con-
tention appears to be well founded at least in respect of some of those provisions. 

Mr. Haynes’ submission is based on the contention that the words “commit 
him for trial” in s. 71 of the Criminal Law (Procedure) Ordinance mean “commit 
him to prison or send him into custody for the purpose of being taken for trial.” 
That committal for trial is a necessary prerequisite to indictment is not disputed by 
the Crown. 

Mr. Haynes has also urged that in this Colony putting a person on bail at the 
conclusion of the preliminary enquiry has not the effect of a committal for trial as 
it has in England 

Section 71 of the Ordinance is as follows:— 
“If, upon the whole of the evidence, the magistrate is of 

the opinion that a sufficient case is made out to put the ac-
cused person upon his trial he shall, subject to the provisions 
of s. 9 of this Ordinance, commit him for trial to the next 
practicable sitting of the Court for the county in which the 
inquiry is held.” 

Committal of ac-
cused person for 
trial. Fourth Sche-
dule, Form 15. 

 

When reference is made to Form 15 of the Fourth Schedule it is seen that that 
is a form which bears the heading “Warrant to commit (or detain) accused person 
or refactory witness” intended to be used in cases arising under ss. 71 and 83 of the 
Ordinance. Section 83 of the Ordinance makes provision for the committal to 
prison for safe custody of an accused person pending a preliminary enquiry. 

Mr. Haynes contended that s. 17 (2) of the Interpretation Ordinance, Cap. 5, 
provides that marginal notes to a section in an Ordinance are to be construed and 
have effect as part of the Ordinance. Section 17 (2) of the Interpretation Ordi-
nance, Cap. 5, is as follows:— 

“Every Schedule or table to an Ordinance, or Part of an Ordinance, shall, to-
gether with any notes thereto, be construed and have effect as part of the Or-
dinance.” 
Mr. Haynes argued that the words “Part of an Ordinance” refer to sections of 

an Ordinance and that the notes to “Part of an Ordinance” would include the mar-
ginal notes to any section in the Ordinance. Whether the word “Part” be printed 
with a capital “P”, as it appears in Cap. 5 of the current (Kingdon) Edition of the 
laws, or with a common “p”, as in the older editions of the laws and in the original 
printed Ordinance, is immaterial. Section 16 refers to the division of an Ordinance 
into “parts titles or other divisions”. Chapter 11 of the laws is arranged into parts, 
titles and schedules. Section 71 of the Ordinance appears under Part II, 
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Title 4, and the heading “Committal for Trial”. The note to Part I is “Proceedings 
before a magistrate” and to Title 4 “Proceedings on Appearance of Accused Per-
son”. I do not think that the reference in s. 17 (2) of Cap. 5 to “notes” means the 
marginal note to a section. However, it has long been the practice in this Colony to 
refer to the marginal notes, as it is sometimes done in England, to gather the nature 
and drift of the section. But the marginal note cannot limit nor restrict the provi-
sions of a section. 

It does not necessarily follow, therefore, that because the marginal note to s. 
71 refers to a form of committal to prison and does not refer to a form of recogni-
sance that the meaning of the words “commit him to trial” in that section must be 
interpreted as meaning “commit him to prison or send him into custody for the 
purpose of being taken for trial”. In England, by s. 27 of the Interpretation Act, 
1889, (52 & 53 Vict., c. 63) the expression “committed for trial” means committed 
to prison with a view to being tried before a judge and jury. It is now provided by 
statute that “committed for trial” shall mean committed to custody with a view of 
being tried before a judge and jury, whether the person is committed in pursuance 
of s. 7 of the Magistrates’ Courts Act, 1952, or is committed by a court, judge, 
coroner, or other authority having power to commit a person to custody with a 
view to his trial and shall include a person who is admitted to bail upon a re-
cognisance to appear and take his trial before a judge and jury. In the Interpretation 
Ordinance, Cap. 5. and in the enactments relating to the Administration of Crimi-
nal Justice in this Colony no definition is given of the words “committal for trial” 
or “committed for trial”. 

It is conceded by counsel for the Crown that the magistrate did not sign any 
warrant of committal in respect of any of the defendants, the six first-named de-
fendants being admitted to bail at the close of the preliminary inquiry. In each case 
the magistrate signed a statement that the defendant in question had been commit-
ted for trial at the next sitting of the Supreme Court in its criminal jurisdiction to 
be held at the Victoria Law Courts. Georgetown, commencing on the 7th October, 
1958, for the offence charged against him. 

Mr. Haynes contended that the act of committal for trial is done and done only 
when the magistrate signs a warrant to commit the accused to prison in Form 15 of 
the Fourth Schedule— “prison” being defined by s. 2 of Cap. 11 to include any 
lockup house, police cell or other authorised place of detention for persons in cus-
tody. 

Counsel for the Crown has urged upon the Court the argument that committal 
for trial means simply referred or sent to the Supreme Court for trial and that a 
statement to that effect signed by the magistrate constitutes a valid committal for 
trial. 

The expression “refer to” has been used in previous enactments in this Col-
ony. In s. 3 of Ordinance No. 41 of 1834—an Ordinance to establish inferior 
courts of criminal justice in British Guiana—the word “refer” is used in relation to 
the act to be done by a magistrate at the conclusion of a preliminary inquiry. Under 
that Ordinance complaints could be referred to inferior criminal courts and the 
accused committed to prison or admitted on bail. Ordinance No. 4 of 1837 re-
pealed Ordinance No. 41 of 1834 and established a new type of inferior criminal 
court to which complaints could be referred by the lower court. By s. 11 of Ordi-
nance 
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No. 4 of 1837 the inferior court was empowered in turn to refer the case to the 
superior criminal court. In both cases, however, an accused person had to be com-
mitted to prison or put on bail. Ordinance No. 7 of 1872 repealed Ordinance No. 4 
of 1837 and established a new type of inferior criminal court. By s. 8 of that Ordi-
nance it was provided that if an accused person desired to be tried by jury “he shall 
be referred for trial to the Supreme Court of Criminal Justice.” But even in such a 
case the accused would have to be committed to prison or admitted to bail pending 
trial. 

In 1846, Ordinance No. 27 of 1846 was enacted, s. 14 of which was in terms 
very similar to those contained in s. 25 of the Indictable Offences Act, 1848. The 
material words of s. 25 of the 1848 Act are— 

“............. shall, by his or their warrant commit him to the common jail or 
house or correction to be there safely kept until he shall thence be delivered in 
due course of law or admit him to bail as hereinbefore mentioned.” 

It is clear that under the 1846 Ordinance the magistrate was required at the 
close of the preliminary inquiry to commit the accused to prison prior to his ad-
mission to bail. 

In 1891, inferior courts were abolished by Ordinance No. 30 of 1891. 

In 1893 Ordinance No. 19 of 1893 was enacted. By that enactment Ordinance 
No. 27 of 1846 was repealed. Section 66 of Ordinance 19 of 1893 made provision 
for the committal for trial of accused persons in terms identical with those now 
contained in s. 71 of the Criminal Law (Procedure) Ordinance, Cap. 11. Did s. 66 
of Ordinance No. 19 of 1893, now s. 71 of Cap. 11, still require an accused to be 
committed to prison prior to his release on bail, or was this requirement under the 
repealed law abrogated? 

During the course of the argument reference was made to the provisions of ss. 
73, 74 (1), 79, 80 (3) 82, 84, 85 and 86 of the Criminal Law (Procedure) Ordi-
nance, Cap. 11, as throwing some light on the interpretation of the provisions of s. 
71 of the Ordinance. Of those provisions ss. 84 85 and 86 seem to be particularly 
helpful and appear to support the view that a committal for trial includes, but is not 
restricted to, a committal to prison or in custody to await trial. In construing the 
provisions of s. 71 of the Ordinance regard must be had to the object of the enact-
ment relating to the requirement of a committal for trial and in that respect a con-
sideration of the provisions of the sections referred to above is not unimportant. 

It appears to me that the object of such an enactment is to secure the atten-
dance at his trial of the accused person committed. His attendance can be secured 
in one of two ways—(a) by his being lodged in prison to await his trial or (b) by 
his being admitted to bail (except in certain specified cases) on signing a recogni-
sance of bail conditioned for his appearance personally at his trial to answer to any 
indictment filed against him for the offence wherewith he is charged and to accept 
service of the indictment at the prison to which he would have been committed or 
lodged to await his trial if he had not been admitted to bail. 

It was argued that as soon as the magistrate has decided that a prima facie 
case has been made out against the accused, the accused stands in custody and that 
there must be a warrant signed by the magistrate under 



 318
R. v. REID  

which the accused is to be regarded as being in custody. Such a warrant would of 
course be signed after the magistrate has decided that a prima facie case has been 
made out against the accused person. When a recognisance is entered into by the 
accused under s. 84 of the Ordinance such a recognisance would be effective as 
from the time of the magistrate’s finding that a prima facie case has been made 
out. If the accused who is entitled to bail does not at the time of his committal for 
trial procure a sufficient surety or sureties for appearing to take his trial, he would 
have to be committed to prison and in such a case a warrant to commit him to 
prison would have to be signed by the magistrate. 

It would appear that the defendants Reid, Thomas and Bowling did not sign 
their recognisance until two days after their purported committal for trial. In my 
view the true date of their committal for trial was the date on which they signed 
the recognisances and not the date on which the magistrate purported to commit 
them for trial as that act was nugatory without either a warrant to commit them to 
prison being signed by the magistrate or the defendants entering into their recogni-
sances. 

Mr. Haynes has argued that the granting of bail presupposes that the accused 
is in custody. He certainly is in custody of the court during the preliminary inquiry 
whether he appears by virtue of a summons or otherwise. Such custody comes to 
an end only when a warrant to commit the accused to prison is made out or when a 
recognisance as contemplated under s. 84 of the Ordinance has been entered into. 

At note 6 of KENNY’S OUTLINES OF CRIMINAL LAW (1952 Edition) on p. 480 
there appears the following (referring to the word “bail”)— 

“This word means properly (1) the contract whereby the man is bailed (i.e. de-
livered) to his surety, but it is also applied to (2) that surety himself. Even 
nowadays the surety, if he should desire to discharge himself, is allowed to ar-
rest the defendant (and even break into his house for the purpose) that he may 
give him back again into custody of the Court by which he was bailed.” 

It is to be observed that the custody to which the accused is returned by his 
bailor is not that of the keeper of any prison under any warrant or of any police or 
other constable to whom a warrant may have been directed but to the court. 

There has been no suggestion in this case that the defendants committed for 
trial were ever lodged in any lock-up house, police cell or other authorised place of 
detention for persons in custody. It is also to be observed that the term “keeper” in 
s. 85 of the Ordinance includes the superintendent or other chief resident officer of 
a prison. In my view the words “commit him for trial to the next practicable sitting 
of the court for the county in which the inquiry is held” in s. 71 of the Ordinance 
mean commit him to prison or on bail where bail may be lawfully granted to await 
his trial at the next practicable sitting of the court for the county in which the in-
quiry is held. That being the case the committal for trial of the defendant com-
panies Glasgow & Sons Ltd. and Foster and Company Ltd. are invalid as neither 
company could possibly be committed to prison or sign a recognisance to appear 
personally as is required under s. 84 (2) of Cap. 11. It is for this reason that the 
indictment was on Friday 23rd January, 1959, quashed in so far as it related to the 
companies. 
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During the course of the argument on this submission, reference was made to 
the case of R. v. Daily Mirror Newspapers Ltd. (1922). 38 T.L.R 531, where a 
similar question arose as to the validity of the committal for. trial of a corporate 
body. Though the Lord Chief Justice, Lord HEWART, in delivering the judgment of 
the Court of Criminal Appeal held on a consideration of the provisions of the 
Grand Juries (Suspension) Act, 1917, and the Vexatious Indictment Act, 1859, that 
a corporate body could not be committed for trial, counsel for the appellant com-
pany in the course of his argument referred to the definition of the expression 
“committed for trial” in s. 27 of the Interpretation Act, 1889, and contended that it 
was evident that a person was meant. It would appear that the decision of the Court 
of Criminal Appeal in that case led to the passing of legislation in 1925 whereby 
provision was made for the committal for trial of corporate bodies and for their 
appearance on indictment. 

TT

Before passing on to Mr. Haynes’ next submission reference should be made 
to the observation of Mr. E. V. Luckhoo that the Title dealing with Bail in Cap. 11 
follows after that dealing with “Proceedings on Appearance of Accused Person” in 
which s. 71 appears under the heading of “Committal for Trial” and after that deal-
ing with “Proceedings subsequent to Committal of Accused Person.” Mr. Luckhoo 
argued that this was indicative that release on bail was an act which was distinct 
from and was subsequent to a committal for trial, but it is to be observed that under 
Title 6, Bail, the provisions relate to bail at all stages of a preliminary inquiry and 
it would appear that those provisions are collected together under one Title for the 
sake of convenience only. Mr. E. V. Luckhoo also referred to the Canadian cases 
of R. v. Gibson mentioned at note 179 (i) in 14 ENGLISH & EMPIRE DIGEST at page 
200. That was a case decided under provisions which now appear at ss. 690 and 
696 of the Canadian Criminal Code. Under the former section, if a justice thinks 
the evidence sufficient to put the accused on his trial he is required to commit him 
for trial by a warrant of committment which directs a constable to deliver the ac-
cused to the keeper to be lodged in jail. By the latter section where the evidence 
adduced at the preliminary inquiry is sufficient to put the accused on his trial but 
does not furnish such a strong presumption of his guilt as to warrant his committal 
for trial, he may be admitted to bail. In default of such person procuring bail, the 
justices may commit him to prison to be kept until delivered according to law. 
Those provisions are in quite different terms from the local legislation and do not 
aid in the construction of the latter. 

It was next submitted by Mr. Haynes that the companies should never have 
appeared before the magistrate and that appearance on their behalf at the prelimi-
nary inquiry against the defendants on a joint charge vitiated the entire proceed-
ings whereby no valid committal for trial could ensue. Counsel observed that there 
was only one information laid against all of the defendants; there were separate 
committals for one and the same offences and that there is only one count in the 
indictment. By s. 102 of Cap. 11 every count shall be deemed divisible and the 
application of this section can readily be seen when separate trials of persons 
charged on a single count in an indictment are granted. Counsel contended that it 
was a grave irregularity to permit counsel and solicitor for the companies to cross-
examine witnesses for the prosecution, to take objections to the admissibility of 
evidence sought to be led by the prosecution, to address the magistrate and to 
make submissions of law on the evidence adduced. A 
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number of cases relating to irregularities committed in the course of preliminary 
inquiries were cited by counsel but none appear to be in point except perhaps R. v. 
Norfolk Quarter Sessions, [1953] 1 All E.R. 346, and R. v. Edgar (1958), 42 Cr. 
App. R. 182. Those cases show that if inadmissible evidence is given at a prelimi-
nary inquiry a committal for trial is not necessarily invalid. If there is sufficient 
admissible evidence on the depositions whereby the accused could have been 
committed for trial that is enough. In Edgar’s case some of the depositions were 
not signed by the justices and these had as a result to be considered as inadmissible 
on the consideration as to whether or not a prima facie case against the accused 
had been made out. 

In the present case the evidence given at the preliminary inquiry which was 
admissible only as against the companies must be excluded from the consideration 
as to whether a prima facie case has been made out against the remaining defen-
dants. In the Daily Mirror case the conviction of Glover, the other accused, was 
affirmed on appeal despite the fact that it was held that the company was not liable 
to committal for trial of an indictable offence, the conviction against the company 
having as a result been quashed. In that case it was stated at p. 532 of the report 
(38 T.L.R.) that there was only one warrant of committal for both the company and 
Glover. It was submitted on behalf of Glover that if the indictment qua the com-
pany was bad because there was no committal for trial, then the part of it which 
related to Glover was bad for the same reason. That submission was rejected and 
the conviction of Glover for aiding and abetting was upheld by the Court of 
Criminal Appeal. The question which arises therefore is —is there sufficient ad-
missible evidence against the defendants on the depositions which would justify 
the finding of the magistrate that a prima facie case had been made out against 
them? Counsel will be at liberty to address me at a later stage on this question. 

Mr. Haynes has stated that the magistrate failed to comply with the require-
ments of s. 66 (1) of the Criminal Law (Procedure) Ordinance. Cap. 11, in that he 
omitted to ask the defendants if they wished to call any witnesses in their defence. 
Although no proof has been given on this aspect of the matter I shall deal with it 
on the assumption that the magistrate failed to observe the aforesaid provisions. It 
is not denied that at all material times the six first-named defendants were present 
and were represented by counsel or by solicitor. No request was made either by the 
defendants or by their counsel for evidence to be taken from witnesses. Counsel or 
solicitor for the defendants would be in the best position to know if it is desirable 
or necessary to call any such witnesses and although it may well be that if a magis-
trate fails to ask the defendant who is unrepresented by counsel or solicitor if he 
wishes to call any witnesses a different result might follow, yet where a defendant 
is in fact represented by counsel or solicitor such an omission on the part of the 
magistrate is not such an irregularity which would vitiate the proceedings. 

I am of the opinion that the defendants have been validly committed for trial, 
assuming of course that there appears on the depositions sufficient admissible evi-
dence to justify the magistrate’s finding that a prima facie case has been made out 
against each of the defendants. 

Mr. L. A. Luckhoo, counsel for Bentham, has moved the court to quash the 
indictment on the ground that it does not disclose an indictable offence. 
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The statement of offence in the indictment is as follows:— 
“Conspiracy to commit a public mischief—misdemeanour at common law, 
contrary to s. 33 of the Criminal Law (Offences) Ordinance, Cap. 10”. 

As already stated, the Solicitor-General has conceded that the provisions of s. 33 of 
the Ordinance, Cap. 10, are inapplicable to the charge laid against the defendants. 
Section 33 of Cap. 10 provides inter alia that any person who conspires with any 
other person to commit any misdemeanour—that is, any statutory misdemeanour, 
shall be guilty of a misdemeanour. The allegation of the Crown was as originally 
stated by the Solicitor-General that the defendants and other persons unknown 
conspired together to commit a common law misdemeanour, namely, public mis-
chief. The Solicitor-General has now made application to amend the allegation of 
the Crown by changing it from an allegation of a conspiracy to commit a common 
law misdemeanour, erroneously, no doubt, stated to be an offence under s. 33 of 
Cap. 10, to one of committing a misdemeanour at common law by conspiracy to 
effect a public mischief. Is this a distinction with a difference? That it is not ap-
pears from a passage in the judgment of the Court of Criminal Appeal in the case 
of R. v. Newland, [1953] 2 All E.R. 1067, at p. 1072, set out below, the relevant 
words therein being italicised. Before setting out that passage reference should be 
made to the following opinion expressed by that court (see p. 1073) and referred to 
by counsel:— 

“we believe that the right approach to what may be compendiously called pub-
lic mischief cases is to regard them as part of the law of conspiracy and to 
hold actions of an individual not committed in combination with others as in-
dictable only if they constitute what has been held in the past to be common 
law or statutory offences.” 

But this is not an indictment against an individual charging him with public mis-
chief. 

It was also stated by the Court of Criminal Appeal in Newland’s case that it is 
much too late to object that a conspiracy to effect a public mischief is an offence 
unknown to the law. At p. 1072 of the report of Newland’s case the following pas-
sage appears: 

“Secondly, in HAWKINS’ PLEAS OF THE CROWN, vol. I, p. 446, a work of great 
authority, it is stated— 

‘There can be no doubt, but that all confederacies whatsoever, wrongfully 
to prejudice a third person are highly criminal at common law, as where 
divers persons confederate together by indirect means to impoverish a 
third person” 

This passage was quoted in the judgment of FRY, L.J., (23 Q.B.D. 630), in 
Mogul S. S. Co. v. McGregor, Gow & Co. and that judgment is in point in this 
case. He was dealing with indictable conspiracies and refers to R. v. Sterling 
(1663), 1 Lev. 125, (83 E.R. 331). He quotes (ibid 631) the explanation of that 
case given by HOLT, C.J., in TT R. v. Daniel (1704), 6 Mod. Rep. 99, 182, (87 
E.R. 856, 937) that: 

“The real ground of the decision was...............that the offence of the de-
fendants (i.e. conspiracy) was of a public nature and levelled at the gov-
ernment,...” 
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and that is exactly the case here. The third person injured and impoverished 
here is the state, or as HOLT, C.J., called it, the government. The statement of 
offence in both these counts might have consisted simply of conspiracy to 
commit a common law misdemeanour and the particulars thereunder plainly 
show the constituents. In upholding these convictions, therefore, we are in no 
way creating a new offence. The particulars sufficiently allege a common law 
misdemeanour, namely conspiracy, and whether the matter be looked at sim-
ply as a conspiracy to effect an unlawful purpose or a conspiracy by dishon-
est devices to defeat the clear intention and purpose of an Act of Parliament 
or to work to the prejudice of the State, in our opinion, they disclose offences 
which have long been known to the common law of this country.” 

The particulars of offence stated in the indictment in the present case allege 
that the defendants “conspired together and with other persons unknown to effect a 
public mischief by wrongfully procuring the sale to the Government of British 
Guiana of building materials and other goods at prices in excess of the proper 
prices so as to cause an excessive expenditure of public funds to the prejudice of 
the Government of British Guiana”. Those particulars in effect allege a conspiracy 
to work to the prejudice of the Government and fall within the explanation of 
HOLT, C.J., in TT R. v. Daniell (ubi supra) and the statement of HAWKINS (ubi supra) 
approved by the court in Newland’s case. 

The contention of counsel that it is now necessary that the particulars should 
allege some unlawful or fraudulent act or conduct on the part of the defendants as 
distinct from a wrongful act or conduct is not supported by the reference in the 
judgment in Newland’s case to “or work to the prejudice of the State.” 

There is, however, some merit in the contention of counsel that the particulars 
of offence as framed do not give sufficient information to the defendant. But such 
an omission is not fatal to the indictment and can be remedied. The Crown has 
sought to do so by an application for the amendment of the particulars to read— 

“by unlawfully procuring the sale to the Government of British Guiana at ex-
cessive prices in contravention to the Stores Regulations, 1953, and the Finan-
cial Regulations, 1955, of aluminium sheets, galvanised steel pipes, tentest 
boards, fencing and fencing accessories and a safe, well knowing that they 
would thereby cause an excessive expenditure of public funds to the prejudice 
of the Government of British Guiana.” 

Objection has been taken by counsel to the application for amendment of the par-
ticulars of offences on those terms. I agree that the amendment sought, substan-
tially changes the nature of the allegation made in the indictment. The word 
“unlawfully” sought to be substituted for “wrongfully” enlarges the allegation. 
Objection has also been taken to the proposed amendment on the ground that the 
particular regulations alleged to have been contravened have not been specified. I 
do not think that the particulars can be amended in the form as applied for by the 
Crown. The Crown’s application for the amendment of the indictment is made 
under the provisions of s. 97 of the Criminal Law (Procedure) Ordinance, Cap. 11, 
which follow closely those contained in s. 5 (1) of the Indictment Act 1915. 
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Section 97 (1) of the Ordinance, Cap. 11, is as follows:— 

“Where, before trial, or at any stage of a trial, it appears to the Court that the 
indictment is defective, the Court shall make any order for the amendment of 
the indictment the Court thinks necessary to meet the circumstances of the 
case, unless, having regard to the merits of the case, the required amendments 
cannot be made without injustice.” 

The amendment must be an amendment of a defect in form and must not amount 
to an alteration or revision of the substance of the charge (R. v. Hughes (1927), 
136 L.T. 671, C.C.A.). Counsel has argued that the amendment of the statement of 
offence sought is not one in respect of a defect in form but is one which amounts 
to an alteration and revision of the substance of the charge. 

Several cases were cited by counsel in support of their objection but few of 
them appear to be directly in point. The judgment in the case of R. v. Abdool Sa-
tar, 1931—37, L.R.B.G. 640, by the West Indian Court of Appeal in 1934 is the 
most instructive. In that case the prisoner was indicted on a charge of making a 
false entry in a bank book of account under s. 261 of the Criminal Law (Offences) 
Ordinance, then Cap. 17 (Major Edn.) The particulars given made it clear that the 
book referred to was the prisoner’s own savings bank pass book. At the trial it was 
proved that the prisoner made an alteration in the book which had the effect of 
making it appear that his account with the bank was in credit $30:—more than in 
fact was the case; and it was also proved that the alteration was made with fraudu-
lent intent. It was submitted on the prisoner’s behalf that the pass book was not 
“kept by” the bank within the meaning of the section in question. That submission 
the trial judge upheld. The Crown then asked for an amendment of the indictment 
so that upon the same facts as to the prisoner’s act and intent, the charge would 
read as one of altering an accountable receipt under s. 255 of Cap. 17 (Major Edn.) 
The trial judge allowed the amendment asked for. The prisoner was convicted on 
the amended charge. The West Indian Court of Appeal on a question of law re-
served referred to the certain cases (which have all been cited to me) and stated— 

“ ...........Now let us see what was done here, first by the indictment and then 
by the amendment of it. The prisoner was first charged with something for 
which, taking it as we must that the ruling of the learned trial judge upon what 
constitutes “keeping” a pass book was correct, (indeed it is admitted on both 
sides) he could never have been convicted, nor could anyone else, for the act 
upon which the indictment was founded was alleged to have been done in re-
lation to a savings bank book, and such books are not “kept” by a bank ac-
cording to the ruling. 

But the essence of the allegation against the prisoner is the fraudulent al-
teration of a writing: that is surely plain, though originally the writing may 
have been misdescribed in regard to the custody of the book in which it was 
contained and an irrelevant section referred to. The act of the prisoner is one 
and the same in each case, i.e. before and after amendment, and what that act 
is, is clearly brought to his knowledge: the evidence adduced is of that act, and 
the rest is mere misdescription and mis-reference. We think that whether or 
not that is a “variance” within the meaning of s. 95—we do not decide this but 
refer to Hiett v. Ward (1894), 17 Cox, p. 736—it is exactly 
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such a matter as will constitute a “defect” within the meaning of section 93, 
and therefore that the amendment was both permissible and proper to the ends 
of justice. 

It did not substitute one offence for another or charge the prisoner with 
any further or other act than what was alleged against him to begin with; it 
merely described that act in terms which showed it to constitute an offence in-
stead of in terms ineffective to that end, and it related the act to a section mak-
ing it punishable instead of to one which did not. It has never been suggested 
that the prisoner did not know what the act was which he was being called 
upon to answer, or that the amendment subjected him to the slightest embar-
rassment or prejudice. The question put is therefore answered in the affirma-
tive.” 

The amendment of the particulars of offence sought by the Crown must be framed 
so that the acts of the defendants alleged in the amendment are the same as in the 
indictment as it stands—that is the procuring of the sale to Government of articles 
at such prices so as to work to the prejudice of the Government. 

In so far as the statement of offence is concerned, the amendment sought, like 
that in Satar’s case, shows the acts to constitute an offence instead of in terms in-
effective to that end and it relates the acts in such a manner instead of to a section 
which does not make it punishable. Unlike Satar’s case, however, the section un-
der which the offence is stated in the indictment to be punishable prescribes a 
maximum penalty of 3 years’ imprisonment while the section under which it 
would in fact be punishable (s. 23) prescribes a maximum penalty of imprisonment 
for one year. Also the statement of offence is in itself a contradiction in terms. 
These differences, however, are in my view insufficient to distinguish the nature of 
the amendment now sought from that granted in Satar’s case. 

I see no valid ground for refusing the Crown’s application for amendment of 
the statement of offence. Should an acceptable form of amendment of the particu-
lars of offence be formulated by the Crown further consideration will be given to 
the Crown’s application for such an amendment. 

Motion upheld in the case of the companies and dis-
missed in the case of the other defendants. 

Solicitors: H. B. Fraser (for the defendant Reid): A. G. King (for the de-
fendants D’Andrade & Foster & Co., Ltd.): Miss E. A. Luckhoo (for the defendant 
Bentham.)
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(Court of Criminal Appeal (Holder, C.J., Phillips and Luckhoo, JJ.) Janu-
ary 30, February 4, March 20, 1959). 
Criminal law—Evidence—Accidental disclosure of accused’s bad character-

Trial judge advised accused of his right to stop trial—Accused elected to continue 
trial—Accused unrepresented by counsel—Whether trial judge should have 
stopped 

Criminal law—Evidence—Failure of accused to give evidence on oath after 
attacking prosecution witnesses—Comment thereon by trial judge—Effect. 

During his trial for burglary it was accidentally disclosed that the appellant 
was a known thief. The trial judge advised the appellant, who was unrepresented 
by counsel, that the trial could be stopped, but the appellant elected to continue the 
case. 

During the trial the appellant attacked a number of prosecution witnesses and 
suggested that they were framing him but he himself did not give evidence on 
oath. The trial judge commented on this in his charge to the jury. 

Held: (PHILLIPS, J., dissenting) (i) the trial judge, having informed the appel-
lant of his right to apply for the trial to be stopped, did not err in not stopping the 
trial after the appellant had elected not to make such an application; 

(ii) in commenting in the circumstances on the appellant’s failure to give evi-
dence on oath the trial judge acted in no way unfairly to the appellant. 

 
Appeal dismissed. 

The appellant in person. 
E.A. Romao, Crown Counsel, for the Crown. 
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LUCKHOO, J., delivered the judgment of himself and HOLDER, C.J., 
The appellant was convicted at the Demerara sessions on the 15th October, 
1958, upon an indictment charging him with burglary, contrary to s. 233 of the 
Criminal Law (Offences) Ordinance, Cap. 10, and was sentenced to imprison-
ment for five years. From this conviction he has appealed. 

The case for the prosecution was to the effect that between 7.15 and 7.30 
p.m. on the 3rd April, 1958, the appellant was seen by Police Constable Ogle 
and by Detective Constable Sharma on the Albouystown Public Road holding 
a Raleigh bicycle with cycle badge 33319 of 1958 attached. He then rode the 
bicycle south along Albouystown Public Road into La Penitence Public Road, 
then east into Alexander Village followed by Sharma who saw him dismount 
in Second Street, Alexander Village, and speak to a man. The appellant then 
rode to Duncan Street, Kitty, where he entered a house, changed his clothing 
and then rode to Second Street, Alexander Village, reaching there at about 
1.15 a.m. Constables Ogle, Sharma and Babb went into ambush on the north-
ern side of Second Street about fifteen yards from a house on the southern side 
occupied by one Mangri. The accused then walked up the front steps of Man-
gri’s house which appeared to be closed and was in darkness and later came 
downstairs, went to the back steps and pushed the door, returned downstairs 
and rode his bicycle west in Second Street. He then dismounted and leaned the 
bicycle against a lantern post, locked it and walked to Mangri’s house. He 
walked up the back steps, pulled at the eastern window which opened and 
pushed his hand through the window into the house. Thereafter the backdoor 
was seen to open and the appellant entered the kitchen. A noise was then heard 
as if a bucket had fallen in the kitchen and the appellant was seen to jump 
through the western kitchen window into the yard and run along Second Street 
into a yard in which P.C. Babb had gone into ambush. There P.C. Babb held 
him by the wrist but the appellant drew something from his pocket which Babb 
believed to be a weapon and the appellant managed to free himself and was 
pursued by Babb, Sharma and Ogle, but made good his escape. 

A report was made by Sharma at Ruimveldt Police Station and later the 
police returned to Mangri’s house. Neither Mangri nor her granddaughter had 
been awakened by the appellant’s entry into her house. Mangri’s husband, who 
is employed as a watchman, was at that time away from home. One of the two 
kitchen windows was found to be defective and it was found possible for the 
fingers to be inserted in a crevice under the window reaching to a wire secur-
ing that window. That wire which Mangri had put in position securing the 
window on the evening of the 3rd April, 1958, was found broken on the arrival 
of the police after the appellant had made good his escape. The other window 
and the kitchen door were also found open and a bucket which had been placed 
on a box earlier that night was found on the floor. The kitchen door had been 
fastened by Mangri earlier that night with a chain. 

The bicycle, Ex. “C”, which the appellant was seen to lock and place 
against a lantern post in Second Street prior to his entry into Mangri’s house, 
was taken by the police to the police station, the badge 
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number being 33319 of 1958. On the 4th April, 1958, at 4.30 p.m. the appel-
lant made a report at Kitty Police Station that his gents sports model bicycle, 
maker’s name and number unknown, had been stolen from his residence at lot 
10, Sheriff Street, Campbellville, between 11 p.m. on 3rd April, 1958, and 9 
a.m. on 4th April, 1958. The bicycle, Ex. “C”, was later identified by Shirley 
James, widow of the appellant’s deceased brother, Sergeant of Police James, as 
having been sold and delivered by her in November, 1957, to the appellant, it 
having previously been the property of her deceased husband. 

A warrant of apprehension for the appellant in connection with this matter 
was sworn to by P.C. Ogle on the 6th April, 1958, but the appellant was not 
located and arrested until 15th May, 1958. 

The case for the appellant was to the effect that he was from 9 p.m. to 
10.30 p.m. on the 3rd April, 1958, in Robb Street; that he then went to his 
home at 10, Sheriff Street, where he resided with a friend, and remained there 
from 10.30 p.m. 3rd April, 1958, until 10 a.m. on the following day and that he 
discovered that his bicycle — not Ex. “C” — which he had locked on the pre-
vious night and left under his house was missing. After making a search for it 
without success he reported the loss to the police at Kitty Police Station. On 
the following day he returned to that station and enquired whether the bicycle 
had been recovered. 

At the trial and at the hearing of this appeal the appellant contended that 
the police constables Ogle and Sharma had “framed” him, conniving together 
and concocting evidence that he, the appellant, had been seen by them break-
ing and entering into Mangri’s house on that night of the 3rd April, 1958. 

The accused was unrepresented by counsel both at the trial and at the hear-
ing of this appeal. Several grounds of appeal were argued before us by the ap-
pellant but as this court intimated at the hearing all but two of those grounds 
were without substance. 

The first of the two grounds of any substance was that the trial judge erred 
when he failed to stop the trial and order a fresh trial when accidental disclo-
sure was made by a witness for the prosecution during the trial of the previous 
bad character of the appellant. From an examination of the record of appeal 
and from the argument of the appellant before this court it is apparent that the 
appellant has a very good knowledge of police methods and procedure. During 
the course of his cross-examination of P.C. Ogle the appellant asked Ogle if he 
had sent out an all-stations message. In reply Ogle stated that he did cause an 
all-stations message to be sent asking that if appellant is seen in any district he 
be apprehended. Further questions in cross-examination were put to this wit-
ness by the appellant in respect of the all-stations message and later a witness, 
Edmund Lee, who on the 4th April, 1958, was telephone clerk at Ruimveldt 
Police Station was called to testify that he had sent out the all-stations message 
in question. 

Lee had not given evidence at the preliminary inquiry and prior to his be-
ing called to give evidence at the trial a copy of the evidence pro-posed to be 
given by him in the form of a statement by Lee was duly served by the Crown 
on the appellant and on the clerk of court. From an examination of that state-
ment it is clear that the prosecution sought only 
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to establish that an all-stations message had in fact been sent on the morning of 
the 4th April, 1958, for the apprehension of the appellant. Before the witness 
was examined by the crown prosecutor the appellant objected to the admissi-
bility of his evidence on the ground that it would be prejudicial to the appel-
lant. The trial judge quite rightly overruled the appellant’s objection and told 
him that if the witness were asked any question which would not be admissible 
or would be irrelevant he (the trial judge) would rule at the proper time. The 
witness was then examined by the crown prosecutor and after stating that he 
had sent an all-stations message on the 4th April, 1958, blurted out the part of 
the contents of that message “Let Charles James a known thief . . .” 

It is common ground that the trial judge immediately intervened and in-
formed the appellant that it was his duty to tell him that it was his right to have 
the trial stopped. Thereupon the appellant informed the trial judge that he did 
not want the trial to be stopped and that he would rely on the integrity of the 
jury. The trial then proceeded. 

The trial judge in his summing up on this aspect of the matter told the 
jury— 

“Before I summarise the points and conclude, just let me refer to an 
incident which took place during the trial. You will remember the evi-
dence of the witness Edmund Lee. Edmund Lee was called as a witness by 
the Crown. The way he came to be called was like this. The accused, you 
remember, had suggested that no all-stations message had been sent out, 
and Ogle was insisting that he had sent out a message and in the morning. 
He also said that the way all-stations messages are sent out is this: The 
constable gives it to the telephone clerk and then he sends out that mes-
sage. 

As I pointed out to you when dealing with the station diary, that all-
stations message book cannot be produced by the Crown as evidence. Ac-
cused looked at it, asked that it be produced, and then decided he did not 
want it produced; so the Crown did not produce it. But it was important, in 
view of what Constable Ogle had said about a message being sent in the 
morning, to find out when the message was sent, and the only person to 
give it would be the person who sent it. The person could look at the book 
and refresh his memory. Mr. Massiah handed Lee the book and asked him 
to refresh his memory, and Lee blurted out something. He is no longer a 
policeman. He has been attached to the police station just as other police-
men are attached. He was once a policeman, and it may well be the mere 
fact of once being a policeman does not entitle you to be believed. He now 
works at Motor Transport Ltd. 

Lee said in his evidence that he sent out an all-stations message about 
4.45 p.m. and that was the real object of calling Lee, but Lee blurted 
something about the accused’s past, and you heard me say at the time that 
the trial must be stopped. The law is, when an accused person is tried you 
have nothing at all to do with his past. He stands before you an innocent 
person. He stands before you without a blemish, and you are to consider 
the case against him in that way, and on the evidence only, and the prose-
cution cannot bring out purposely or by accident anything about a man’s 
past. 
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You heard me advise accused after I had taken the trouble to consult 
the law on the subject. I advised accused that the trial could be stopped be-
cause the law is that where an accused person is represented by counsel 
and accused’s past is disclosed, then counsel might elect to continue the 
case. He might say, “Irrespective of that I want to go on with the case”. 
But where accused person has no one to advise him, the judge must give 
him as much help as possible. In the exercise of my duty I advised accused 
to have the case stopped. You heard him ignore my advice and ask to have 
the case continued. That is his right, if he wants the case to go on. That in-
cident must not be used in his favour. You must not say, “Poor fellow! 
The witness has brought out this and tried to do him harm. I am going to 
acquit him because of that.” Or, you must not say, “The man has a past. 
He must be guilty, that is why the police followed him”. You are not to 
adopt that attitude. Ignore that incident, and if you do that, that is the 
proper way in which you should approach the consideration of the case.” 
The appellant has contended before us that the trial judge should have 

stopped the trial when Lee blurted out the offending words and should not 
have left it to the appellant to decide whether or not he wanted the trial to be 
stopped, more especially as he was undefended. 

In R. v. Firth, (1938) 26 Cr. App. R. 148, where the appellant was con-
victed on indictment before a jury, accidental disclosure of a previous convic-
tion of the appellant was made during the course of the trial. The appellant was 
represented by counsel who made an application for a new trial which was 
refused by the trial judge. On appeal to the Court of Criminal Appeal it was 
held that in those circumstances it was the duty of the judge to begin the trial 
afresh before a new jury. Lord HEWART L.C.J. in delivering the judgment of 
the court said: — 

“It is not very profitable or satisfactory to enter on the sphere of inquiries 
with regard to the precise effect which may be produced on the mind of a 
juror — and still less on the minds of a collection of jurors by a piece of 
evidence, but the principle laid down by this court is that, where an irregu-
larity manifestly takes place, then there ought to be an end of the trial in 
that form. It seems to us in a high degree dangerous to permit the trial to 
continue to its end where such an irregularity has occurred as that which 
here was inadvertently permitted.” 
In R. v. Featherstone, (1942) 28 Cr. App. R. 177, where the appellant was 

undefended a similar accidental disclosure of a previous conviction of the ap-
pellant was made during the course of the trial. The deputy chairman did not 
inform the appellant of his right to apply to have the trial stopped and a fresh 
trial to begin before a new jury. The trial proceeded and the appellant was 
convicted. On appeal to the Court of Criminal Appeal the court in the course 
of its judgment delivered by the Lord Chief Justice referred to the passage in 
R. v. Firth (ubi supra) set out above and after stating that it was in agreement 
with the court in that case said:— 
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“There is one addition which we think should be made to the rule there 
laid down by the Lord Chief Justice. He was dealing with a case where 
counsel appeared for the prisoner and made an application for a new trial. 
In cases where a prisoner is not defended, and an irregularity of this char-
acter takes place, it is, in our opinion, the duty of the judge to inform the 
prisoner that he has a right to submit that the trial should not proceed, and 
that he should make the application then and there if he wishes to do so. It 
by no means follows that in every case the prisoner would desire to apply 
for a fresh trial, but, if an application is made to that effect, it is the duty of 
the judge to decide upon the application according to the circumstances. In 
this case the appellant was not informed of that right. Whether or not he 
knew that he had the right it is not possible for us to decide, but, the op-
portunity not having been given to him to apply for the jury to be dis-
charged, we think that a manifest irregularity took place.” 
In the present case the appellant was informed by the trial judge of his 

right to have the trial stopped and was given the opportunity to apply for the 
jury to be discharged. He nevertheless declined to have the trial stopped and 
elected to have the trial proceed. As was observed by the Court of Criminal 
Appeal in Featherstone’s case it by no means follows that in every case the 
prisoner would desire to apply for a fresh trial. To take but a few examples, the 
effect of any discrepancies in the evidence of prosecution witnesses disclosed 
at the trial might irretrievably be lost on a new trial or a material witness might 
die in the interval. In the present case the appellant relied on the integrity of 
the jury and made no application for a fresh trial so that there did not arise any 
question of a duty being cast on the judge “to decide upon the application ac-
cording to the circumstances.” 

We are of the opinion that the trial judge having informed the appellant of 
his right to apply for the trial to be stopped did not err in not stopping the trial 
after the appellant had elected not to make such application. This ground of 
appeal therefore fails. 

Reference has been made to the fact that in Featherstone’s case the con-
viction was not quashed because the court applied the proviso to s. 4 of the 
Criminal Appeal Act, 1907 (the corresponding provision in the Criminal Ap-
peal Ordinance, Cap. 8, being the proviso to s. 6) on the ground that as on 
committal the appellant had made a statement which amounted to an admission 
of guilt no substantial miscarriage of justice had actually occurred. It is, how-
ever, to be observed that consideration is only given to the application of the 
proviso to s. 4 of the Act after it has first been determined whether the point of 
law raised in the appeal might be decided in favour of the appellant. 

The only other ground of appeal of any substance is that the trial judge 
erred when he commented adversely to the appellant during his summing-up to 
the jury on the fact that the appellant did not go into the witness box to give 
evidence on oath. 

The direction of the trial judge was as follows:— 
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“Has it occurred to you, gentleman, that the accused has not gone into 
the witness-box? Let me explain the law to you. When the case for the 
prosecution is closed, the judge tells the accused he is entitled to do one of 
three things: he need not say anything at all, because the Crown have to 
prove the case against him; he could stay where he is in the dock and make 
a statement in which case no one could question him; or he could go into 
the witness-box in which case he could be cross-examined. 

Now the judge seldom comments on the fact that an accused person 
does not go into the witness-box, because if you give a person a choice of 
three things and he adopts one, you don’t comment on his doing what he is 
entitled to do. But the judge is in some cases entitled to make that com-
ment—to comment on the fact that an accused person has not gone into 
the witness-box. The judge is the only person entitled to do that. It must be 
a fair comment. The reason why I have made that comment is that here 
you have witness after witness attacked—Ogle you have been told is an 
arch conspirator, a liar, a man who has framed him; Ogle was subjected to 
over an hour’s cross-examination so was Sharma and so was Babb and no 
one has had the opportunity of asking the accused one question!” 

The appellant contended that the comment by the trial judge on the fact 
that he did not give evidence on oath was unfair as he had been informed by 
the trial judge at the end of the case for the prosecution that be had the right to 
give evidence from the dock or even remain silent. 

Section 52 of the Evidence Ordinance, Cap. 25 provides that a person 
charged with an offence shall be a competent witness for the defence at every 
stage of the proceedings and that his failure to give evidence shall not be made 
the subject of any comment by the prosecution. This provision is in similar 
terms to that of s. 1 (b) of the Criminal Evidence Act. 1898. In Kops v. R., 
(1894) 10 T.L.R. 525, a case from New South Wales, Australia, the prisoner 
was charged with attempting to set fire to a building. The Act, 55 Vict., No. 5, 
of New South Wales, provided that a prisoner charged with an indictable of-
fence shall be competent, but not compellable, to give evidence on the charge. 
The prisoner was defended by counsel but was not called to give evidence. The 
trial judge in summing-up commented upon the fact that he was not called to 
give evidence. The prisoner was convicted and on a case stated for the opinion 
of the Supreme Court of New South Wales as to whether the comment was 
right, five of the judges were of the opinion that the conviction should be af-
firmed and two that it should not. The prisoner applied for special leave to ap-
peal to the Judicial Committee of the Privy Council. Counsel for the applicant 
argued that the prisoner had a constitutional right to call on the other side to 
prove their case beyond reasonable doubt and that it was not intended by that 
statute to put the prisoner on the same level as other witnesses. Counsel urged 
that the question was whether the judge had any right to call the attention of 
the jury to the fact that the prisoner had not been called to give evidence. In the 
judgment of the Judicial Committee in dismissing the petition the Lord Chan-
cellor, Lord HERSCHELL, said:— 
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“The point which it was sought to raise by the appeal, for which spe-
cial leave was asked, was whether upon the trial of a prisoner since the 
passing of the Criminal Law and Evidence Amendment Act, 55 Vict., No. 
5, New South Wales, it was legitimate for the judge, in commenting upon 
the facts proved, to refer to the capacity of the prisoner to give evidence on 
his own behalf and so explain matters which would naturally be within his 
own knowledge and of which an explanation would be important in view 
of the evidence already given. The argument would have to go to this 
length, and their Lordships understood it was put as high as this—that ei-
ther in no case was a judge entitled to comment upon the prisoner having 
refrained from giving evidence or that in this particular case there were 
circumstances rendering such comment illegitimate in point of law. The 
majority of the learned judges in the court below had held that the com-
ments made by the learned judge in this case were made according to law, 
and that there was no reason to interfere with the verdict. Their Lordships 
saw no reason to doubt the correctness of the conclusion at which the ma-
jority of the learned judges arrived. They did not lay down—it was not 
within the scope of the case necessary to lay down—any general rule as to 
such comments. There might no doubt be cases in which it would not be 
expedient or calculated to further the ends of justice, which undoubtedly 
does regard the interests of the prisoner as much as the interests of the 
Crown, who were prosecuting, to call attention to the fact that the prisoner 
had not tendered himself as a witness, it being open to him either to tender 
himself or not as he pleased. But, on the other hand, there were cases in 
which it appeared to their Lordships that such comments might be both le-
gitimate and necessary”. 
In R. v. Rhodes, (1898) 15 T.LTT .R. 37, on a charge of false pretences the 

prisoner was not represented by counsel and did not give evidence. Under the 
Criminal Evidence Act, 1898, which had then recently been enacted a prisoner 
was a competent witness for the defence and his failure to give evidence could 
not be made the subject of any comment by the prosecution. The chairman in 
his summing-up to the jury commented on the prisoner’s failure to give evi-
dence to explain some point which had arisen at the trial. The prisoner was 
convicted. On a case stated to the Divisional Court (of five judges) the Lord 
Chief Justice said (at p. 39) that as to the right of the chairman to comment, 
under the circumstances of the case, on the failure of the prisoner to give evi-
dence, he thought that most clearly the chairman had the right and there was 
nothing in the Act to prevent his exercising his discretion in the matter. 

In R. v. Voisin, (1918) 13 Cr. App. R. 89, the judge commented on the fact 
that the prisoner had not gone into the witness box and had not called a certain 
witness. A. T. LAWRENCE, J., in delivering the judgment of the Court of 
Criminal Appeal said:— 

“The judge’s comments on the appellant’s not going into the witness 
box and his not calling the woman Roche after her discharge were within 
his judicial discretion and are not matters for this court to review”. 
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In Waugh’s case, [1950] A.C. 203, certain observations were made by the 
Judicial Committee of the Privy Council on the care to be taken by a judge in 
commenting on the fact that a prisoner has not given evidence. Lord OAKSEY 
in delivering the judgment of the Board after referring to the fact that in nine 
places in the summing-up of the trial judge reference was made to the failure 
of the appellant to give evidence, said:— 

“It is true that it is a matter for the judge’s discretion whether he shall 
comment on the fact that a prisoner has not given evidence; but the very 
fact that the prosecution are not permitted to comment on that fact shows 
how careful a judge should be in making such comment. Here the appel-
lant had told the same story almost immediately after the Shooting, and his 
statements to the prosecution witnesses and his statement to the police 
made the same day were put in evidence by the prosecution. Moreover, his 
story was corroborated by the finding of the bag of coconuts and the iron 
tool and by the independent evidence as to the place where the shooting 
took place. In such a state of the evidence the judge’s repeated comments 
on the appellant’s failure to give evidence may well have led the jury to 
think that no innocent man could have taken such a course. The question 
whether a prisoner is to be called as a witness in such circumstances and 
on a murder charge is always one of the greatest anxiety for the prisoner’s 
legal advisors, but in the present case their Lordships think that the pris-
oner’s counsel was fully justified in not calling the prisoner, and that the 
judge, if he made any comment on the matter at all, ought at least to have 
pointed out to the jury that the prisoner was not bound to give evidence 
and that it was for the prosecution to make out the case beyond reasonable 
doubt. 

Apart, however, from this question, their Lordships are of opinion that 
the dying declaration was inadmissible . . .” 
It is to be observed that the Privy Council allowed the appeal on the 

grounds that part only of a dying declaration had been admitted and was there-
fore inadmissible and that the trial judge failed to point out to the jury that it 
had not been subject to cross-examination. 

In the present case the trial judge did point out to the jury that the appel-
lant was not bound to give evidence and that it was for the prosecution to make 
out the case beyond reasonable doubt. He also told the jury his reason for mak-
ing the comment that the appellant had not given evidence on oath, that is that 
Ogle and other witnesses had been accused by the appellant of a conspiracy to 
frame him and that this accusation had only been made from the shelter of the 
dock. We do not see that the trial judge in making that comment was in any 
way unfair to the appellant, or that we should interfere with the exercise on the 
trial judge’s discretion. This ground of appeal also fails. 

One other matter should be mentioned. The appellant also contended that 
the trial judge erred when in his summing up he referred to the fact that the 
appellant had not called in support of his alibi the person whom he said was 
residing in the house in which he said he slept on the night of the 3rd April, 
1958. We are of the opinion that it was in 
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the discretion of the trial judge to make that comment and therefore not the 
subject of review and authority in support of that (be needed it) is to be found 
in the judgment of the Court of Criminal Appeal in R. v. Voisin (1918), 13 Cr. 
App. R. 89. 

The appeal fails on all grounds and is dismissed. The conviction is af-
firmed. 

PHILLIPS, J., (dissenting): The appellant, Charles James, on the 15th Oc-
tober, 1958, was convicted of the offence of breaking and entering the house of 
one Mangri on the 3rd April, 1958, with intent to steal therein, contrary to s. 
233 of the Criminal Law (Offences) Ordinance, Cap. 10. 

The appellant was unrepresented at the trial. Three constables gave evi-
dence for the prosecution to the effect that on the night of the 3rd April, 1958, 
they had cause to watch the movements of the appellant from 7.15 p.m. to 1.20 
a.m. and that while in ambush they saw the appellant enter Mangri’s premises, 
pushed the door and window nearby, then went downstairs, took up his cycle 
and leaned it up some distance away, locked it and then returned to Mangri’s 
home. They said that the appellant then re-entered Mangri’s home, something 
was heard to fall in the house, that the appellant jumped through the western 
window, and ran north out of the premises. He was pursued, held, but escaped 
into some canefields. 

Nothing was missing from the house. The constables took possession of 
the cycle and it was tendered in evidence at the trial. On the 8th April, 1958, a 
warrant to apprehend the appellant was obtained. He was subsequently arrested 
on the 15th May, 1958. Mangri was not aware at the time that anyone had en-
tered her house. She was so informed by the police later that morning. 

A witness for the prosecution, one Shirley James — the sister-in-law of 
the accused, identified the cycle as that of the appellant’s. She said it had for-
merly belonged to her late husband Sgt. James, that she had sold it to the ap-
pellant in November, 1957, and had seen him with it in the early part of this 
year (1958). 

The appellant’s defence was an alibi and that the police constables had 
“framed him”. His statement from the dock was as follows:— 

“On Thursday, 3rd April, 1958, I was in Robb Street, Georgetown, 
from 9 until 10.30, no until 10 p.m. 

I left there and I went home where I am living. I was stopping at a 
friend in Sheriff Street, Campbellville. I rode with my bicycle. I locked it 
leaving the key inside as I always do. This was about 11 o’clock. 
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Next morning I got up and after searching for my bicycle I did not 
find it. I went across to where my mother was living. I made enquiries and 
I did not find it. I came down to Georgetown and I looked about. I did not 
find it. I asked one or two person about my bicycle. 

From this fruitless search I returned to Kitty and went to the police 
station. This was about 10.45 a.m. I met Constable Willis in the Kitty 
guardroom. He asked me what I wanted and I told him my bicycle was 
lost, it was stolen. Sub-Inspector Ramsamooj, then in charge of the station, 
said he would take the report. He took the report. Before taking it he in-
sisted that I go and search about saying that many people report the loss of 
a cycle and then find it and give a lot of worries. He further advised me to 
go and look by the train line. I told him, “Look sergeant, I am tired.” He 
told me to return if I found it. 

The next day, 5th April, 1958, I returned to the police station and 
made enquiries. He told me it was not found. 

On the 15th May, 1958, I was arrested by Constable Ogle. I was taken 
to Brickdam Police Station. No one told me anything. I was placed in the 
lock-ups. On the 17th May I appeared before Mr. Arthur Chung, magis-
trate. I was never told anything about Exhibit “C” being found near the 
Ruimveldt Public Road. I was not shown any yatching shoe. Other than 
the time when I was arrested by Constable Ogle I was never questioned or 
identified. 

I never broke into Mangri’s home. I do not know where she is living. I 
have suffered prior to this persecution at the hands of Constable Ogle. He 
has framed me and he has always been vowing to keep me in prison. That 
is all.” 

At the trial quite unexpectedly the prisoner’s character was made known to 
the jury as a “known thief”. 

The appellant in cross-examining Detective Constable Ogle was attempt-
ing to show that if the constables had seen him and identified him an all-
stations message would have been sent out. This constable swore that this had 
in fact been done. The prosecution to establish this fact called one Edward Lee, 
a former constable. The appellant objected to the witness being called. The 
witness said (as appears from the record) —”I sent an all-station message on 
the 4th April ‘Let Charles James a known “thief . . . .’” 

At that stage the trial judge proposed to stop the trial and asked the appel-
lant if he desired the trial to be stopped or to proceed. The appellant consented 
to the trial proceeding. 

In his summing-up the trial judge quite properly advised the jury that they 
ought only to convict on the relevant evidence in the case and not by reason of 
the fact that he is alleged to be a “known thief.” 
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The trial judge directed the jury thus: 

“You heard me advise accused after I had taken the trouble to consult 
the law on the subject. I advised accused that the trial could be stopped be-
cause the law is that where an accused person is represented by counsel 
and accused’s past is disclosed, then counsel might elect to continue the 
case. He might say “Irrespective of that I want to go on with the case”. But 
where accused person has no one to advise him, the judge must give him 
as much help as possible. In the exercise of my duty I advised accused to 
have the case stopped. You heard him ignore my advice and asked to have 
the case continued. That is his right, if he wants the case to go on. That in-
cident must not be used in his favour. You must not say. “Poor fellow. The 
witness has brought out this and tried to do him harm. I am going to acquit 
him because of that”. Or, you must not say, “That man has a past. He must 
be guilty, that is why the police followed him”. You are not to adopt that 
attitude. Ignore that incident, and if you do that, that is the proper way in 
which you should approach the consideration of the case”. 

The appellant argued that notwithstanding his consent the trial judge, 
knowing the prejudicial effect of such a disclosure, in the exercise of his dis-
cretion should have stopped the trial. R. v. Featherstone, 28 Cr. App. R. 176; 
R. v. Fripp and Jones, 29 Cr. App. R. 6. 

The appellant, who was also unrepresented at the hearing of the appeal, 
further argued that the trial judge at. the conclusion of his summing-up to the 
jury made an unfair comment to the jury on the appellant’s failure to give evi-
dence on oath. 

The direction given by the trial judge is as follows:— 

“Has it occurred to you, gentlemen, that the accused has not gone into 
the witness-box? Let me explain the law to you. When the case for the 
prosecution is closed, the judge tells the accused he is entitled to do one of 
three things; he need not say anything at all, because the Crown have to 
prove the case against him; he could stay where he is in the dock and make 
a statement in which case no one could question him; or he could go into 
the witness-box in which case he could be cross-examined. 

Now, the judge seldom comments on the fact that an accused person 
does not go into the witness-box, because if you give a person a choice of 
three things and he adopts one, you don’t comment on his doing what he is 
entitled to do. But the judge is in some cases entitled to make that com-
ment — to comment on the fact that an accused person has not gone into 
the witness-box. The judge is the only person entitled to do that. It must be 
a fair comment. The reason why I have made that comment is that here 
you have witness after witness attacked—Ogle you have been told is an 
arch conspirator, a liar, a man who has framed him; Ogle was subject to 
over an hour’s cross-examination, so was Sharma and so was Babb, and 
no one has had the opportunity of asking the accused one question.” 
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It is in the discretion of the judge whether in the circumstances of the case 
he ought to make a comment on the failure of the prisoner to go into the wit-
ness-box and give evidence on oath. With the exercise of this discretion the 
Court of Appeal will not interfere if the comment is fair and just. R. v. Rhodes, 
[1899] 1 Q.B. 77, 83; R. v. Kops, [1894] A.C. 650; R. v. Waugh, [1950] A.C. 
203. 

In R. v. Rhodes, [1899] 1 Q.B. 83, Lord RUSSELL OF KILLOWEN ob-
served:— 

“The nature and degree of such comment must rest entirely in the dis-
cretion of the judge who tries the case; and it is impossible to lay down 
any rule as to the cases in which he ought or ought not to comment on the 
failure of the prisoner to give evidence, or as to what those comments 
should be. There are some cases in which it would be unwise to make any 
such comment at all; there are others in which it would be absolutely nec-
essary in the interests of justice that such comments should be made. That 
is a question entirely for the discretion of the judge;” 

In Kops v. R., [1894] A.C. p. 653, the Lord Chancellor said: 

“There may no doubt be cases in which it would not be expedient, or 
calculated to further the ends of justice, which undoubtedly regards the in-
terests of the prisoner as much as the interests of the Crown, to call atten-
tion to the fact that the prisoner has not tendered himself as a witness, it 
being open to him either to tender himself, or not, as he pleases. But on the 
other hand there are cases in which it appears to their Lordships that such 
comments may be both legitimate and necessary.” 

It would not be fair and just in my view if the comment made might leave 
the jury with the impression that if the prisoner is as innocent as he professes 
he would have gone into the witness-box and submit himself to cross-
examination. To decline to go into the witness-box does not necessarily imply 
guilt. 

The prisoner must be convicted on the strength of the evidence adduced by 
the Crown. By the nature of the defence, if true, it would be necessary to sub-
ject the witnesses for the Crown to very close questioning; it is the right of the 
prisoner by so doing to create, if he can, a reasonable doubt in the minds of the 
jury. Even though the judge intended it to be a fair comment I am not at all 
satisfied that it was a fair and just comment in the circumstances of this case. 

The appellant in his statement from the dock averred that at the time of the 
alleged burglary he was at home at Sheriff Street, Campbellville, where he was 
residing with a friend. The trial judge commented on the fact that the appellant 
had not called this friend as a witness for the defence. 

The trial judge said at page 58 of the record:—  

“Has it occurred to you, gentlemen, that the accused, who said he 
was living in Sheriff Street with a friend, has not called the name of the 
friend, or attempted to get him here? He gave a list of ten 
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or twelve names as witnesses. He called a magistrate, a sergeant of Brick-
dam Police Station, a corporal, superintendent or prisons, police prosecu-
tor and about five or six others whom he did not eventually call, but the 
friend in whose house he slept at Sheriff Street on the night of the 3rd 
April has not entered the witness-box! 

(Here accused got up to say the judge stopped him when he was call-
ing the names of witnesses on his list). 

I am commenting on the fact that the friend hasn’t been brought.” 

It would appear from the record that the appellant attempted to interrupt 
the judge in his summing-up to allege that the judge had somehow stopped him 
from calling all the witnesses on his list of witnesses. How that was possible I 
do not know. However the appellant repeated his allegation in arguing his ap-
peal before this court. He alleged that the trial judge had in the circumstances 
made an adverse and unfair comment to the jury in this regard. 

It may well be that this person, if such there be, was not called by the de-
fence because he would not have supported the defence. The fact remains the 
witness was not called by him. 

In R. v. Firth (1938), 25 Cr. App. R. 153, HEWART, L.C.J., said with re-
gard to the inadvertent disclosure of the prisoner’s character:— 

T

“It is not very profitable or satisfactory to enter on the sphere of in-
quiries with regard to the precise effect which may be produced on the 
mind of a juror — and still less on the minds of a collection of jurors — by 
a piece of evidence, but the principle laid down by the court is that, where 
an irregularity manifestly takes place, then there ought to be an end of the 
trial in that form. It seems to us in a high degree dangerous to permit the 
trial to continue to its end where such an irregularity has occurred as that 
which here was inadvertently permitted.” 

In R. v. Fripp and Jones, 29 Cr. App. R. 9, CALDECOTE, L.C.J., said:— 

“The court is properly slow to apply the proviso, but when the circum-
stances are such as to make it certain, in the opinion of the court, that the 
verdict of the jury would have been the same if there had been no irregu-
larity, it is the duty of the court to do that which the Legislature intended, 
namely, not to allow what would amount to a miscarriage of justice merely 
because there was an irregularity”. 

See R. v. Stirland, [1944] A.C. p. 315:— 

“There is no universal rule that a conviction cannot be quashed on the 
ground of improper admission of evidence prejudicial to the prisoner 
unless his counsel applied for the trial to be begun again before another 
jury”. 
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I am not convinced that if the character of the appellant had not been dis-
closed and the comment not been made of the appellant’s failure to go into the 
witness box to be cross-examined that the jury inevitably would have come to 
the same conclusion. I am not satisfied that the verdict is based purely on the 
evidence established by the Crown and not also on extraneous, irrelevant and 
prejudicial circumstances. 

I would quash the conviction and order a new trial. 

Appeal dismissed. 
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[In the Full Court, on appeal by way of case stated from the decision of a 
judge in chambers (Holder, C.J., Stoby & Phillips. J.J.) September 25, 
26, 29, December 13, 1958, September 2, 1959] 
Income Tax—Company—Cash distribution to shareholders from capital reserve con-

sisting of capital profits—Whether a taxable dividend—Income Tax Ordinance, Cap. 229, 
ss. 5, 29 & 30. 

The appellant company was assessed to income tax in respect of the sum of $1,200 re-
ceived by way of a cash distribution at the rate of $2 a share on 600 shares held by it in an-
other company and paid by the latter out of a capital reserve consisting of profits made upon 
the sale of capital assets. 

Section 5 of the Income Tax Ordinance, Cap. 299, provides that “income tax... shall be 
payable...in respect of...(c) dividends, interest or discounts”. Section 27 (1) provides that 
“tax upon the chargeable income of a company...shall be charged at the rate of forty-five per 
centum of the amount of the chargeable income.” Section 29(1) entitles every company 
registered in the Colony “to deduct from the amount of any dividend paid to the shareholder 
tax at the rate paid or payable by the company (double taxation relief being left out of ac-
count) on the income out of which the dividend is paid”. Section 30 provides that any tax so 
deducted or deductable shall, when the dividend or share “is included in the chargeable 
income of the shareholder, be set-off for the purpose of collection against the tax charged on 
that chargeable income”. 

On appeal by way of case stated from the decision of DATE, J. (1958 L.R.B.G. 58) 
given in favour of the Commissioners, 

Held: by reason of ss. 29 & 30 of Cap. 299 the “dividends” in so far as companies are 
concerned were not intended to mean dividends derived from the sale of capital assets or 
from capital profits but from trading profits and such as would be reflected in the ordinary 
profit and loss account of the company. The cash distribution was therefore not assessable 
to tax. 

Appeal allowed: 

(Editorial Note: The Commissioners appealed successfully to the Federal Su-
preme Court [(1960), 2 W.I.R. 417; 1960 L.R.B.G.] whose decision was upheld by 
the Privy Council [(1962), 1 W.L.R. 897; [1962] 3 All E.R. 294]). 
J. H. S. Elliott for the appellants. 
G. M. Farnum, Solicitor-General, for the respondents. 

PHILLIPS, J., delivered the judgment of the court: The case stated under the 
Income Tax Ordinance, Cap. 299 (1954, No. 385 Demerara), is as follows: 

1. On October 31, 1951, the respondents assessed the appellants to tax 
for the year of assessment 1950 on a chargeable income of $357,920.34. 

2. In computing the appellants’ said chargeable income the respondents 
included as investment income $1,200.00 received by the appellants as a cash 
distribution from the Rupununi Development Company, Limited (hereinafter 
called the Rupununi Company.) 

3. On November 3, 1951, the appellants, by their accountants, Messrs. 
Fitzpatrick Graham and Company, Chartered Accountants, served on the re-
spondents notice of objection in writing to the said assessment. 

4. On February 23, 1954, the respondents confirmed the said assessment 
in so far as it included the said cash distribution as part of the chargeable in-
come of the appellants. 

5. The appellants appealed to a judge in chambers, and the appeal was 
heard on July 22, 1957, and January 10 and 11, 1958. (1958 L.R. B.G. 58) 
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6. At the hearing of the said appeal the following facts were proved or 
admitted: 

(1) The appellants are a company incorporated in the United Kingdom 
and were at all material times carrying on business at lot 17, Water Street, 
Georgetown, and elsewhere in the Colony. 

(2) The appellants were at all material times a shareholder in the Ru-
pununi Company (a company incorporated in this Colony) and held 600 
shares therein. 

(3) In the year 1949 the Rupununi Company made a capital profit of 
$123,889.25 from the sale of its immovable property at No. 27 in the 
County of Berbice. 

(4) At an extraordinary general meeting of the Rupununi Company 
held on November 4, 1949, the following resolution was passed, viz.: 

“That subject to the approval of the Company’s Auditors— Messrs. 
Fitzpatrick, Graham and Company—a cash distribution of $2.00 per share 
be made from the capital profits derived from the sale of No. 27, the bal-
ance of such profits remaining thereafter to be placed on reserve and used 
at the discretion of the directors for the purchase of bulls, etc.” 

(5) Messrs. Fitzpatrick Graham and Company having by letter dated 
November 8, 1949, stated that they could raise no objection to the pro-
posed distribution, the directors of the Rupununi Company at a meeting 
held on November 10, 1949, passed the following resolutions, namely: 

“1. That the profit of $123,889.25 arising out of the sale of No. 27 be 
transferred to a capital reserve account. 

2. That as per the resolution passed by the shareholders at the ex-
traordinary general meeting held on November 4, 1949. a cash distri-
bution of $2.00 per share to be made to the shareholders, to be paid 
out of capital reserve.” 

(6) On or about November 12, 1949, the appellants received in Brit-
ish Guiana from the Rupununi Company the sum of $1,200.00 in pay-
ment of the cash distribution resolved upon by the directors on November 
10, 1949. 

7. On February 27, 1958, the judge dismissed the said appeal and 
confirmed the assessment in the terms set out in his decision hereto an-
nexed. 

8. The appellants being dissatisfied with the decision applied to the 
judge to state a case on questions of law for the consideration of the Full 
Court pursuant to s. 57 of the Income Tax Ordinance, Cap. 299, which 
case the judge states accordingly. 

9. The questions of law for the consideration of the Full Court are 
as follows: 

(a) Whether or not the said sum of $1,200.00 was a “dividend” 
within the meaning of s. 5 of the said Ordinance. 
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(b) Whether or not the said sum of $1,200.00 was “income” of the 
appellants within the meaning of the said s. 5. 

(c) Whether or not, even if the said sum of $1,200.00 be a dividend 
and be income within the meaning of the said s. 5, the same is 
chargeable with income tax, having regard to the provisions of the 
said Ordinance relating to dividends and to the fact that the said sum 
of $1,200.00 was paid out of capital profits. 

The facts giving rise to the appeal are not in dispute, and may be summarised 
as follows: 

The appellants are a company incorporated in the United Kingdom and were 
in the year 1949 carrying on business in this Colony. They held 600 shares in the 
Rupununi Development Company, Ltd. (hereinafter referred to as the Rupununi 
Company), a cattle ranching-company incorporated in the Colony under the Com-
panies (Consolidation) Ordinance. 

In 1949 the Rupununi Company sold certain immovable property which they 
owned in Berbice and realised a profit of $123,889.25. They were not dealing in 
properties, and it is accepted that the profit on this sale, in so far as the Rupununi 
Company is concerned, was a capital profit and, as such, not liable to assessment 
to income tax in their hands. 

At an extraordinary general meeting of the Rupununi Company it was re-
solved to make a cash distribution of $2.00 per share to be paid out of the profit of 
$123,889.25, subject to the approval of the auditors. The auditors approved the 
distribution and the appellants were paid $1,200 in respect of the 600 shares held 
by them. 

The sole question for determination is whether this sum of $1,200 received by 
the appellants in 1949 as cash distribution on the shares held by them in the Ru-
pununi Company should be included in computing the appellants’ chargeable in-
come for the year of assessment 1950. The Commissioners submit that it should be 
so included, on the grounds that 

(a) the distribution by the Rupununi Company was made in cash and not 
in the course of liquidation or in the course of an authorised reduction of capi-
tal; 

(b) the shares of the recipient shareholders are still intact; 

(c) the sum distributed by the Rupununi Company out of their capital 
profits to the appellants was income in the hands of the recipients; 

(d) such an income is exigible to income tax under s. 5 (c) of the Income 
Tax Ordinance, Cap. 299, which provided, inter alia, that income tax shall be 
payable on the income of any person accruing in or derived from the Colony 
in respect of “dividends”. 

It was agreed that an exactly similar question came before SAVARY, J., in 
1935 in Bollers v. Comrs. of Income Tax, 1931—1937 L.R.B.G. 271. In that case it 
was conceded, as it has been in the instant case, that under the English Acts a 
shareholder of a company resident in the United Kingdom is not assessable to in-
come tax or surtax in respect of capital profits 
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distributed by such company, but it was urged on behalf of the Crown that the 
scheme of the local enactment differs from that of the English Acts; it was then 
contended that, though not reached by the English Acts, a distribution of capital 
profits, where not made in the course of liquidation of a company or in the course 
of an authorised reduction of capital, is, in the light of Re Bates, [1928] Ch. 682, 
and Hill v. Permanent Trustee Co. of New South Wales, Ltd., [1930] A.C. 720, in 
the nature of income in the hands of the recipient shareholders, and within the 
meaning of the expression “dividends” in s. 5 (c) of our Ordinance. 

After a review of the relevant authorities SAVARY, J., in Bollers’ case con-
cluded as follows: 

“In the result, my view is that the Income Tax Ordinance is similar in 
scheme to the English Acts so far as companies are concerned, and that I 
should apply what appear to me to be the principles laid down in the English 
Courts on this point, that is, where income tax is not deductable from a divi-
dend by the company distributing it. it is not assessable to income tax in the 
hands of the shareholders or recipient. That being my view, it is unnecessary 
to refer to any other authorities cited to me nor do I feel called upon to define 
the ambit of the word “dividend” in s. 5 (c) of the Ordinance.” 

With this conclusion the judge disagreed and relied mainly for his decision on 
the English case of I. R. Comrs. v. Reid’s Trustees. [1949] 1 All E.R. 354. 

In that case: 

“The Respondent Trustees held shares in a South African trading com-
pany. The company sold certain warehouses and office premises, which it oc-
cupied for the purpose of its trade, at a profit out of which it declared and paid 
a dividend of 20 per cent, ‘payable from capital profits’. The dividend was re-
ceived by the Trustees without deduction of Income Tax, and the dividend on 
shares held for liferenters of the trust was credited by the Trustees to the reve-
nue accounts of the liferenters. 

On an appeal to the Special Commissioners against an assessment to In-
come Tax under Case V of Schedule D in respect of the dividend, the Trustees 
contended that the dividend, having been paid out in profits of a capital na-
ture, was not assessable to Income Tax. The Special Commissioners upheld 
the Trustees’ contention, and discharged the assessment. 

HELD, that the dividend received by the trustees was income arising from 
foreign possessions assessable to tax under Case V of Schedule D.” 

The claim of the appellants in that case was founded on Case V of Schedule 
D, and the interpretation of the words “Income arising from possessions out of the 
United Kingdom.” 

It did not deal with dividends declared by an English company. The present 
case deals with a company incorporated in British Guiana and dividends declared 
here. 
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After citing certain passages of the judgment the judge said: 

“It is clear, I think, that Reid’s case obliges me to hold that the sum re-
ceived by the appellants as cash distribution on their shares in the Rupununi 
Company was income in their hands.” 

Counsel for the appellants contended that the decision of SAVARY, J., was cor-
rect and ought not to be disturbed after 23 years. 

He further submitted that: 

(a) Reid’s case was inapplicable for the reason that: 
(1) It dealt with trust administration. 
(2) It was concerned primarily with income arising from posses-

sions out of the United Kingdom. 
(3) That it was a decision of the House of Lords not binding on 

this court. 

(b) That the trial judge ought not to have rejected the appellants’ conten-
tion that the sum received from the Rupununi Company was not a “dividend” 
within the meaning of s. 5 (c) of the Ordinance, and that the same was meant 
to refer to dividends received from revenue profits. 

(c) That the judge was wrong in concluding that the local Income Tax 
Ordinance is not similar in scheme to the English Acts as far as companies are 
concerned. (See ss. 29 and 30 of the Ordinance.) 

(d) That the decision of SAVARY, J., in Bollers’ case which has not been 
overruled for twenty-three years should not now be disturbed unless upon 
very special considerations or by statutory enactment. He urged that people 
had regulated their affairs and course of action as a consequence of that deci-
sion and were it now to be overruled it would have the effect of retrospective 
legislation. (Pugh v. Golden Valley Ry. Co., (1880) 15 Ch. D. 330.) 

The Solicitor-General’s argument for the respondents was the same as that 
contended for by the Crown in Bollers’ case, but he further submitted that the 
question whether the distribution of profits by the company is income cannot now 
be open to doubt in view of the facts and judgment in Reid’s case. He urged that in 
Reid’s case there was a distribution of a dividend on revenue profits as well as a 
dividend of 20% on capital profits resulting from a sale of four properties; that no 
question was there raised as to whether this cash distribution of the capital profits 
was not a “dividend”, and the Lords treated the cash distribution as a “dividend 
and income liable to tax in the hands of the taxpayer”; and finally that s. 10 of the 
local Ordinance provides no exemption or modification of dividends on which 
income tax is imposed by s. 5 (c); that the enactments of ss. 29 and 30 would not 
justify the court in importing words to qualify the unequivocal language of s. 5. 

Rule 20 of the General Rules is as follows: 
“20. The profits or gains to be charged on any body of persons shall be 

computed in accordance with the provisions of this Act on the 
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full amount of the same before any dividend thereof is made in respect of any 
share, right or title thereto, and the body of persons paying such dividend shall 
be entitled to deduct the tax appropriate thereto.” 

Rule 20 does not apply to foreign companies. (Canadian Eagle Oil Co.. Ltd. v. R., 
[1945] 2 All E.R. 499). 

Sections 29 and 30 of the local Income Tax Ordinance, Cap. 299, enact as fol-
lows: 

“29. (1) Every company registered in the Colony shall be entitled to de-
duct from the amount of any dividend paid to a shareholder tax at the rate paid 
or payable by the company (double taxation relief being left out of account) 
on the income out of which the dividend is paid.: 

Provided that where tax is not paid or payable by the company on the 
whole income out of which the dividend is paid the deduction shall be re-
stricted to that portion of the dividend which is paid out of income on which 
tax is paid or payable by the company. 

“2. Every company aforesaid shall upon payment of a dividend, whether 
tax is deducted therefrom or not, furnish to each shareholder a certificate set-
ting forth the amount of the dividend paid to that shareholder and the amount 
of tax which the company has deducted or is entitled to deduct in respect of 
that dividend. 

* * * * * * 

 “30. Any tax which a company has deducted or is entitled to deduct un-
der the last preceding section from a dividend paid to a shareholder, and any 
tax applicable to the share to which anyone is entitled in the income of a body 
of persons assessed under this Ordinance, shall, when that dividend or share is 
included in the chargeable income of the shareholder or person, be set-off for 
the purposes of collection against the tax charged on that chargeable income.” 

These sections of course refer to companies registered in the Colony. 

It will be necessary therefore to review the decision in Reid’s case. 

Lord SIMONDS in his judgment says (30 Tax Cas. at p. 440): 

“While under Rule 20 of the General Rules an English company may, if it 
thinks fit, deduct tax from the dividend that it pays, that Rule has no applica-
tion to the case of a foreign company whether or not it has in fact paid tax on 
some part of the profits out of which the dividend is paid. It is not, I think, go-
ing too far to say that for the determination of the question, whether under 
Case V the dividend payable upon the shares of a foreign company is taxable 
income, it is irrelevant and, more than that, misleading to look to the analogy 
of an English company. And here, too, I would remind your Lordships of the 
observation of Lord PHILLIMORE in Bradbury v. English Sewing Cotton Co., 
Ltd., [1923] A.C. at p. 770, that, in regard to the income arising from foreign 
possessions, ‘The officers of the Crown do not know and do not care what is 
the character of the sources from which the money comes.” 
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It must not be lost sight of that what Reid’s case was dealing with was income 
arising from possessions out of the United Kingdom, and Lord NORMAND makes 
that perfectly clear in his judgment (30 Tax Cas. at p. 443) where he says: 

“But then the respondents say that, though the dividend may be of the na-
ture of income, it is not taxable income. They say justly that a profit derived 
from the sale of a capital asset would neither have been taxed in the hands of 
the company if it had been registered in the United Kingdom, nor have been 
taxed by deduction when the dividend was paid. The company would not have 
been taxed on this profit, for it would not have been reckoned part of the prof-
its and gains of the company’s business under the rules by which the profits 
and gains of the company would have been computed if it had been a British 
company. The shareholder would not have suffered any deduction because the 
dividend was not paid out of the profits and gains brought into charge. The ar-
gument for the respondents then attempted an elaborate analogy between the 
taxation of the British company and its shareholders and the taxation of a for-
eign company and its shareholders. It assumed an overriding principle of taxa-
tion consistently applied both to British and to foreign companies and their re-
spective members. 

The Income Tax Act is an unpromising field for the argument from anal-
ogy, and it has been said in authoritative expositions of the law in this House 
that there is no analogy between the provisions for taxing the profits of British 
Companies and the provisions for taxing the profits of foreign companies, and 
no overriding principles common to both.” 

And again (ibid, at p. 444) he says; 
“The position of foreign companies and their shareholders resident in the 

United Kingdom is entirely different. The foreign company is beyond the ju-
risdiction and is not assessable and cannot be taxed; the British shareholder is 
directly assessable and is taxed on the full amount of the dividend received by 
him (Rule 1 of the rules applicable to Case V). In Canadian Eagle Oil Co., 
Ltd. v. R., Viscount SIMON said ((1946) A.C. at p. 133): 

“The provision of the Income Tax Act, 1918, by which deduction at 
the source is authorised in the case of dividends in respect of shares in 
companies resident in the United Kingdom, stands in sharp contrast to the 
rules which relate to dividends of foreign companies.” 

It was conceded in the present case that the dividend was paid out of capital 
profits. 

In Gimson v. I.R. Comrs., (1930) 2 K.B. 246, it was also conceded that so 
much of the dividend as was paid out of profits on realisation of investments 
should be treated as of a capital nature and not assessable to income tax. In Neu-
mann v. I.R. Comrs. Lord TOMLIN TT says ((1934) A.C. ar p. 222): 

“The relative positions of a company and the shareholders of the com-
pany in relation to income tax, under the Income Tax Acts, have always been 
recognised as special in character. It was never, I think, doubted that under the 
Act of 1842 the profits of a business carried 
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on by a company were taxable against the company under Sched. D, and were 
not taxable again after distribution in the hands of the shareholders under 
Sched. D or any other schedule. At the same time it was permissible to the 
company under s. 54 of the Act of 1842 to deduct from the dividend the pro-
portionate part of the tax paid to the tax collector, and the shareholders enti-
tled to exemption from or abatement of income tax could upon the footing of 
the deduction obtain the necessary return of tax.” 

Ibid, at p. 228 he says: 

“It is not disputed that if a dividend is paid out of the profits produced by 
a sale of a capital asset it is not made out of profits or gains charged on the 
Company, and therefore no deduction from the dividend is authorised and the 
dividend itself is not liable to be taken into account in fixing the liability to 
surtax of a shareholder.” 

And finally, to quote the words of Lord REID in Reid’s case (30 Tax Cas. at p. 
450): 

“It is true that, owing to the special provisions of the Income Tax Acts 
which distribute liability for Income Tax (including Surtax) between a British 
Company and its shareholders, a dividend paid by a British company out of its 
capital profits is not taxable. But there are no provisions applicable to a for-
eign company which bring about this result. 

“I can find no satisfactory alternative to the view that, if a foreign com-
pany chooses to distribute its surplus profits as dividend, the nature and origin 
of those profits do not and cannot be made to affect the quality of the receipt 
by the shareholder for the purpose of Income Tax.” 

It would seem clear that in that case the distinction was being drawn between 
English and foreign companies, the relevant words in the charging section being 
“Income arising from possessions out of the United Kingdom.” 

The distinction between capital profits and trading profits for this purpose was 
clearly drawn by Lord SIMONDS (30 Tax Cas. at p. 438) when he said: 

“On the same 23rd October, 1943, the board of directors also resolved 
that a dividend of 20 per cent, be declared from capital profits realised on the 
sale of properties during the past financial year. This dividend also was duly 
declared and paid. No deduction of Income Tax was made in the hands of the 
paying agent or otherwise. The sum of £6,866 now in question represents this 
dividend of 20 per cent, upon the 3,433 shares held by the respondents. I am 
content to state thus shortly the facts which are set out in great detail in the 
case because I do not understand it to be denied by the Crown that the divi-
dend of 20 per cent, was in fact paid out of what are conveniently called ‘capi-
tal profits’, that is to say, profits which were derived from a sale of capital as-
sets at an enhanced value, and would not, if the company were being assessed 
to tax under Case I of Schedule D, be included in the computation of its trad-
ing profits.” 
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Where, in England, by virtue of the General Rules no tax is exigible as on a 
sale of capital assets because the profits are not taxable income and for the reason 
that they are not derived from annual profits or gains or trading profits: the same 
position would obtain here as by reason of ss. 29 and 30, in our view, the “divi-
dends” in so far as companies are concerned were not intended to mean dividends 
derived from the sale of capital assets or from capital profits but from trading prof-
its and such as would be reflected in the ordinary profits and loss account of a 
company. 

In other words, in our opinion, the scheme, in this regard, of both enactments 
(in England and in British Guiana) is the same. 

In our judgment the view taken by SAVARY, J., in Bollers’ case was not erro-
neous. We, therefore, do not find ourselves in agreement with the conclusions ar-
rived at by the judge herein and the appeal is allowed with costs. 

Appeal allowed. 

Solicitors: H. C. B. Humphrys (for the appellants); P. M. Burch-Smith (for the re-
spondents). 
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(Federal Supreme Court — Civil Appellate Jurisdiction (Hallinan, C.J., 
Lewis & Marnan, JJ.) November 23, 24, December 2, 1959) 

Divorce—Malicious desertion—Meaning—Requirements of proof—Matrimonial 
Causes Ordinance, Cap. 166, ss. 3 & 9. 

The trial judge found that the appellant wife put herself into a state of desertion on Au-
gust 9, 1953, when she refused to leave her parents’ home and take up residence with her 
husband. In direct consequence of what happened on that day the respondent husband de-
cided to petition for divorce, and filed his petition on September 18, 1953. On a considera-
tion of the whole history of the marriage the trial judge concluded that the wife’s behaviour 
on August 9 was based upon, and conveyed to the husband, a determination not to live with 
him otherwise or elsewhere than at her father’s establishment, which on the evidence was 
disadvantageous to the husband. 

On appeal from an order nisi in favour of the husband, it was argued for the wife that 
the time for which a respondent was alleged to have been in desertion was a most important 
element in considering whether the offence of malicious desertion had been proved, and that 
accordingly the trial judge was not, as a matter of law, entitled to make a finding of mali-
cious desertion even assuming the truth of all the evidence tendered by and for the husband. 

Held: (i) while it is not required by the laws of this Colony that there should be any de-
fined period of desertion yet in many cases the element of time will be one for consideration 
in ascertaining whether or not the desertion is in fact evidence of a final repudiation of the 
marriage state (Matthews v. Matthews, 1931 —37 L.R.B.G. 459, approved) 

(ii) in this case, however, although little time elapsed between the commencement of 
the desertion and the institution of proceedings, the whole history of the marriage justified 
the finding that the offence of malicious desertion had been proved. 

Appeal dismissed. 

B. O. Adams for the appellant. 
C. E. R. Debidin for the respondent. 
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MARNAN, J.: This appeal arises out of a suit for divorce, in which the present 
respondent, to whom I shall refer as “the husband”, was petitioner. The proceed-
ings resulted in a decree nisi being pronounced in favour of the husband, on the 
ground of malicious desertion, and it is against that finding and decree that the 
wife now appeals. The order of the learned trial judge also contained directions as 
to the custody of the two children of the marriage, but that is a matter which is not 
in dispute before this court. 

The parties were married in March, 1950, at Melville, in the island of Wake-
naam, where the wife’s parents resided. According to the marriage certificate the 
husband was then about 25 years of age and the wife some three years younger. On 
the same occasion the husband’s brother married the wife’s sister, and immediately 
thereafter the two newly-wed couples set up house together at the home of the hus-
band’s father, which was at a place called Huis’t Dieren on the Essequibo Coast. 
The male adult members of the husband’s family were jointly concerned in carry-
ing on the business of goldsmiths, in which they were well established in the dis-
trict around Huis’t Dieren. 

These domestic and business arrangements worked happily until late in the 
year 1950. Trouble then arose which led to the two young couples moving from 
Huis’t Dieren to a house provided by the wife’s father, and in the immediate curti-
lage of his own house, at Melville, in Wakenaam. The origin and causes of the 
trouble or troubles were strongly contested in evidence, and the learned trial judge 
found that neither party told the whole truth in that respect. There are, however, 
two points which seem clear beyond dispute: (a) that living in Wakenaam suited 
the inclinations and convenience of the wife and her sister, and was, by compari-
son, adverse to those of the husband and his brother; (b) that as from the time of 
the move to Wakenaam the marriage with which this court is now concerned be-
came progressively less successful. 

Nevertheless, the two couples kept joint house in Wakenaam for over eighteen 
months. Children were born of the present appellant in February, 1951, and April, 
1952. The husbands had to travel frequently from the island to the coast in order to 
maintain contact with the customers of their trade. They also borrowed money 
from their father-in-law, whom the wife described in evidence as “a prosperous 
butcher”, to provide themselves with tools in place of the tools left with their own 
father and brothers at Huis’t Dieren. They paid the money back, and it would be 
wrong to assume that they were ungrateful for the loan. But there were a number 
of other, possibly trivial, incidents, which in fact gave rise to quarrels between the 
husband and the wife, and there can be no doubt that by the middle of 1952 the 
marital relationship between the two had sadly deteriorated. 

In August of that year the husband and his brother left Wakenaam, taking with 
them their personal effects. They found and “hired” a house at a place called Ad-
venture, which is on the coast, and suitably placed for the purposes of their trade. It 
is common ground that the husband neither sought nor received his wife’s agree-
ment to this step. There was a conflict of evidence as to whether, at the last mo-
ment, he invited her to go with him. 

However, within ten days of his final departure the husband wrote and invited 
his wife to join him at Adventure, suggesting a house-sharing arrangement, as be-
fore, with his brother and the wife’s sister. The proposal was 



 335
NISA v. ZAHEERUDDIN 

thus in no sense novel. However, it was not accepted by the wife, who replied to 
the letter, but remained in the society of her sister and her children at the home of 
her parents in Wakenaam. A little later she sought the advice of her local District 
Commissioner, a Mr. Forbes. This step resulted in a meeting between the spouses 
at Mr. Forbes’s office, in October, 1952, when it was suggested that the husband 
should find a separate house for his wife in preference to restarting the sharing 
arrangement. There was no evidence that the wife had asked for a separate home 
on any earlier occasion. Thereafter, however, the husband appears to have had no 
further meeting with his wife until April, 1953, when the latter took out a sum-
mons for maintenance, based on allegations of desertion and neglect to maintain. 

The encounter, necessitated by the hearing of these proceedings in the magis-
trate’s court, provided another opportunity for amicable settlement of the parties’ 
problems. 

The wife maintained her demand for a separate home. The husband agreed, 
and the magistrate adjourned the case, on July 8, and again on August 5, 1953, to 
enable the wife to go to see a house which the husband had found and provision-
ally secured. There was a conflict of evidence as to why the wife failed to visit this 
house during July. Eventually the parties, with some friends who were brought 
along as potential witnesses, met at the house on August 9, 1953, and the wife, 
having looked at it, declined to resume married life with her husband at that house. 
On September 25, 1953, the husband filed his petition for dissolution of the mar-
riage, based on allegations of cruelty and of malicious desertion. The allegations of 
cruelty were unsubstantial, were rejected by the learned trial judge, and can be 
disregarded. The allegation of malicious desertion was pleaded with much circum-
stantial detail by way of narrative, but without any precision as to the time or date 
from which desertion was alleged to have begun. It was thus left open to the 
learned judge to draw such inferences from the evidence as he thought proper, 
without room for objection on behalf of the wife that the husband’s case should be 
restricted to proof of desertion at any particular time. 

I repeat that the petition was filed on September 25, 1953. There was no delay 
in the filing of the answer. Nevertheless, it appears that the suit did not come on 
for hearing until September, 1957, when the witnesses for the husband were heard. 

The wife and her witnesses did not give their evidence until February, 1959. 
Judgment was delivered on May 14, 1959. This court is given to understand that 
there are reasons why such an extraordinary prolongation of the hearing was inevi-
table. That it was undesirable is obvious. But having regard to the conclusion I 
have reached it is only necessary to comment that the evidence of the wife and her 
witnesses must have been more fresh in the judge’s mind, when he decided the 
case, and insofar as he preferred the evidence of the husband to that of the wife, 
the lapse of time between the two may be regarded as having tended to operate, if 
at all, in favour of the wife. 

The learned judge held that the conduct of the wife, on August 9, 1953, when 
she refused to join her husband in the new “separate home” that he had provided, 
was tantamount to a final repudiation of the marriage. 

A case of this nature depends largely upon decisions of disputed matters of 
fact. In this court the main argument advanced on behalf of the wife, 
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and, to my mind, rightly so presented, was that, assuming the truth of all the evi-
dence tendered by and for the husband, the judge was not, as a matter of law, enti-
tled to make a finding of malicious desertion, within the meaning of s. 9 of the 
Matrimonial Causes Ordinance, Cap. 166. 

It was submitted that the concept of malicious desertion is based on Roman-
Dutch law, and that the fact that it was formerly necessary for a deserted spouse to 
take proceedings to compel the return of the deserter before he or she could suc-
cessfully establish a case of malicious desertion, pointed to the extreme gravity of 
this particular matrimonial offence. It was further submitted that it was still the law 
of British Guiana that a petitioner alleging malicious desertion must prove affirma-
tively that he or she had done everything possible to persuade the deserting spouse 
to return. And it was also argued that, since by s. 3 of the Matrimonial Causes Or-
dinance, Cap. 166, desertion for a period of two years must be proved before even 
a decree of judicial separation can be obtained, the time for which a respondent 
was alleged to have been in desertion was a most important element in considering 
whether the offence of malicious desertion had been proved. 

Counsel who urged those points on behalf of the wife, was unable to indicate 
any real distinction between the concept of malicious desertion and desertion as 
known to English matrimonial law, but he suggested that the continuance of a state 
of desertion for at least three years is, by English law, a prerequisite of obtaining a 
divorce on that ground, a point which in my view validly reinforced his argument 
as to the importance of the time element. He also referred the court to the judgment 
of VERITY, J., in Matthews v. Matthews, 1931—37 L.R.B.G. 459, where the 
learned judge reviewed the principles applicable to proof of the matrimonial of-
fence of malicious desertion as follows: 

“There does not appear ever to have been reported a comprehensive defi-
nition by the courts of this Colony of the term ‘malicious desertion’, but con-
sideration of cases decided in the courts of both South Africa and Ceylon 
gives assurance that under the Roman-Dutch system of law from which this 
ground for divorce has been adopted and to which one may rightly refer for 
guidance in this regard, malicious desertion must at least include a deliberate, 
definite, and final repudiation of the marriage state by one spouse against the 
will of the other and without just cause or legal justification. 

The existence of this determination on the part of the deserting spouse 
may be deduced from conduct of varying kinds, but that its existence must be 
proved or properly inferred from the evidence is essential if it be desired that 
the court should dissolve the marriage on this ground. 

The court will not lightly determine the marriage bond where there is no 
clear and convincing evidence of such final repudiation nor by its decree will 
the court convert into final dissolution what may well be but a temporary 
withdrawal, the result of hasty disagreement or misunderstanding. 

It may be desirable that the law should prescribe, as in the case for peti-
tions for judicial separation, some period beyond which alone could such a pe-
tition as the present be brought, not with the object of sub 
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stituting statutory desertion for malicious desertion, but for securing a reason-
able period within which the erring spouse might have time for consideration 
and the aggrieved spouse have the opportunity for seeking by every means 
just reconciliation. This is a view which in my opinion might well receive 
consideration in the proper quarter, but, be that as it may, no such period is 
prescribed by the existing laws of the Colony, nor do those laws require that 
there be refusal on the part of the respondent to comply with an order for the 
restitution of conjugal rights before a decree of dissolution of marriage be 
pronounced on the ground of malicious desertion as is required in South Af-
rica. 

Nevertheless, it is in accordance with what I conclude to be the funda-
mental principles of the divorce laws of this Colony that the respondent 
should be shown by evidence of his or her conduct definitely to have reached 
a final determination to repudiate the obligations of the marriage state, and 
also that it should be shown by evidence of the petitioner’s conduct that such 
repudiation is against his or her will. 

While, therefore, it is not required by the laws of this Colony that there 
should be any defined period of desertion nor that legal proceedings should 
have been instituted to secure either the return of the deserting spouse or re-
fusal of return in obedience to an order of the court, yet in many cases the 
element of time will be one for consideration in ascertaining whether or not 
the desertion is in fact evidence of final repudiation. The efforts of the peti-
tioner to secure or afford opportunity for the return of the respondent, more-
over, will be for consideration in ascertaining whether or not the withdrawal is 
against the will of the petitioner.” 

For my part I have no hesitation in adopting as correct the principles so 
clearly stated in the passage I have just read. It remains to see how those prin-
ciples apply to the facts of this case. 
It is implicit in the learned trial judge’s findings that he held that the wife put 

herself in to a state of desertion by her behaviour on August 9, 1953, when she 
refused to live with her husband at Adventure, and returned to her father’s house in 
Wakenaam. The husband filed his petition on September 18, without any further 
communication with his wife. Indeed, he stated that he made up his mind to start 
proceedings in direct consequence of what had happened on August 9. The period 
of desertion which preceded the filing of this suit could, therefore, scarcely have 
been shorter, and after August 9 the husband made no such efforts to secure his 
wife’s return to him as were referred to by VERITY, J., as being for consideration in 
ascertaining whether or not the withdrawal was against his will. How then, it is 
argued, could the learned trial judge have been justified in finding that the wife’s 
conduct on August 9 amounted to a deliberate, definite, and final repudiation of 
the marriage state against the husband’s will and without just cause? How was it 
possible to exclude the possibility that she intended no more than a temporary 
withdrawal, the result of hasty disagreement or misunderstanding? And where was 
the evidence that the wife’s withdrawal was against the husband’s will? 

In my opinion the answers to those questions are to be found in the fact that 
the learned trial judge did not look at the events of August 9 in isolation. The 
whole history of the marriage was in evidence before him, and he was entitled to 
take into account any matters which helped to throw light 
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on the true purpose and significance of the wife’s behaviour on August 9. He pre-
ferred the evidence of the husband to that of the wife when he found it necessary to 
resolve a conflict between the two, and upon his view of the evidence the pattern 
of the facts may be summarised as follows: 

(a) it was mainly at the wife’s insistence that the husband left Huis’t Di-
eren for Wakenaam in January, 1951; 

(b) conditions of life at Wakenaam, through no fault of the husband, were 
sufficiently aggravating to make him unhappy there and to justify his decision 
to leave, which he did without any intention of bringing the marriage to an 
end; 

(c) the wife rejected the husband’s first request, made a week later, that 
she should join him at Adventure; 

(d) subsequently the wife offered to rejoin the husband if he would pro-
vide a separate house where they could live alone; 

(e) eventually the husband did provide such a house, which was suited to 
the standard of life to which the parties were accustomed; 

(f) on August 9, 1953, the wife for the first time went to the house, but 
her whole attitude was that she was only there to fulfil her promise to the mag-
istrate, and not with any genuine desire to live there with her husband, which 
she in fact refused to do. 
In those circumstances, and having seen and heard the witnesses for himself, 

the learned trial judge formed the conclusion that the wife’s behaviour on August 
9, 1953, was based upon, and conveyed to the husband, a determination not to live 
with him otherwise or elsewhere than at her father’s establishment in Wakenaam. 
He had formed and expressed the view that when the spouses had in fact lived at 
Wakenaam the wife’s father had intervened in their domestic life, and that the hus-
band had suffered considerable inconvenience in the conduct of his trade. Having 
regard to well-known authorities that were cited to us on the question of spouses 
deciding where to live, it is to my mind plain that the wife was not entitled to im-
pose any such condition of residence, or to rely on it as a justification for refusing 
to join her husband in the area where he had to work. If the learned trial judge was 
right in his conclusions as to who was telling the truth, and as to the significance of 
the wife’s conduct on August 9, 1953, he was in my opinion justified in assessing 
that conduct as a deliberate, definite and final repudiation of the marriage by the 
wife, against the will of the husband, and without just cause. 

The short and fundamental point in this appeal is whether this court should say 
that there was not enough evidence to justify the judge in finding that the wife’s 
conduct on August 9 was a clear and final repudiation of the marriage. 

In sketching the pattern of the facts upon which he based that finding I have 
excluded evidence to which he himself did not expressly refer in his judgment. But 
there was other evidence, which was unchallenged, and which he was entitled to 
take into account. It will be sufficient to mention two matters. The husband swore 
that on August 9 the wife’s father was present, and that when he attempted to per-
suade her to stay, holding her hand, the father intervened with words to the effect, 
“loose her, she is no longer your wife.” Secondly, in spite of the fact that his peti-
tion for divorce was pending, the husband made a final effort to get his wife to 
return 
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to him as late as October, 1954. He met her, again in the presence of her father 
and, as he put it, begged her to return. She turned her back on him, and her father 
told her not to worry with her husband. On each of those occasions the wife, by her 
conduct, plainly sided with her father against her husband. I do not think that the 
fact that the learned trial judge did not specifically refer to those matters in the 
course of his judgment implies that they should be disregarded by this court, or 
that the judge did not consider that they shed light on the true purpose and charac-
ter of the wife’s conduct on August 9. 

In these circumstances I have come to the conclusion, though not without 
hesitation, that since the fact that the judge preferred the word of the husband to 
that of the wife, there was evidence to justify him in finding as a matter of law that 
the offence of malicious desertion had been proved. My hesitation was due to the 
short interval of time that elapsed between the encounter of August 9, 1953, and 
the filing of the petition. But, as was pointed out by counsel in his simple and able 
argument on behalf of the husband, the accepted evidence, taken as a whole, dis-
closed a history of the wife preferring her family home to her husband in an in-
creasing measure, until she reached the point of repudiating the marriage in a man-
ner which left the husband without hope for its future. In my opinion it is not open 
to this court to pronounce that the learned trial judge was wrong in taking the same 
view. 

I only wish to add that I regard this as an exceptional case, which depends on 
its own facts and on the view taken by the judge as to the truthfulness of the par-
ties. I hope that it will never be regarded as a precedent for any departure from the 
high standard of proof required for a judicial finding of malicious desertion. This 
court was referred to the decision of the West Indian Court of Appeal in Tiwari v. 
Tiwari [(1954) W.I.C.A., unreported)]. It appears from the record that the facts of 
the case had a superficial similarity to the facts of the present case, the trial judge 
found malicious desertion, and the court reversed his finding. There were, how-
ever, a number of letters passing between the solicitors for the parties, from which 
the appellate court was in as good position to draw inferences, as had been the trial 
judge, and the decision turned largely on the correspondence. I have no doubt that 
it was correct. The only statement of principle was a citation from the judgment of 
BUCKNILL, L.J., in Bater v. Bater ((1950), 114 J.P. at p. 417) as to the high stan-
dard of proof required in all divorce cases, with which I respectfully agree. If, 
therefore, any useful contrast can be drawn between the decision in Tiwari v. Ti-
wari and the decision of this court in the present case in my opinion it can only 
serve to emphasise that no two human relationships are exactly alike. In my judg-
ment the present appeal must be dismissed. I would make no order as to the costs 
of the appeal. 

HALLINAN, C.J.: I agree. 

LEWIS, J.: I also agree. 

Appeal dismissed. 

Solicitors: Carlos Gomes (for the appellant); Daniel P. Debidin (for the respon-
dent). 

[END OF VOLUME] 
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(Supreme Court (Jailal, J. (ag.)) October 15, 16, 1958, April 14, 1959). 
Immovable property—Land held in joint ownership—Whether one co-

proprietor may use land without the consent of the others. 

S and W held land in joint ownership, neither of them having exclusive pos-
session of any portion of it. S having commenced to build a house on a portion of 
the land without W’s consent, W forcibly dismantled the building. 

Held: a co-proprietor of land in this colony has no right to put up a house or 
fence on a portion of the common property without the permission of his co-
proprietors, but the defendant was not entitled to dismantle the plaintiff’s building. 
Barry v. Mendonca et al, 1923 L.R.B.G. 109, applied. 

Judgment for the plaintiff. 
D. Dyal for the plaintiff. 

H. Matadial for the defendant. 

JAILAL, J. (ag.) : In this matter I find that on the 20th April, 1950, the 
second-named plaintiff, Basil Bonds, along with one James Waldron, the 
father of the defendant, purchased at execution sale and subsequently ob-
tained transport for the south half of the north half of lot 16 at Lancaster, 
Berbice. The land was undivided and no agreement was made between the 
two parties as to how it should be occupied. 

Previous to the purchase the land appears to have been jointly owned 
by these two parties and the purchase at execution was arranged purely for 
the purpose of acquiring title to it. 

I accept Bonds’ evidence to the effect that he had at one time been in 
possession of the northern half of the land having acquired it by inheritance 
from his mother and had actually rented it out to individuals who had 
erected a house on it. 

At the time of the purchase at execution, however, the whole of the 
land was unoccupied, and had been in this condition for some considerable 
period of time. 

On the 15th September, 1952, by an agreement in writing Bonds sold 
his right, title and interest in and to the land to the first-named plaintiff, 
Seugobin, an illiterate man, and he (Bonds) actually pointed out the 
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northern portion of the land to Seugobin as the land which was the subject 
matter of the sale. Bonds notified Walrond of the sale of his interest in the 
land to Seugobin. Two weeks later, James Walrond (deceased) realising no 
doubt that the whole of the land was held in joint ownership and seeking to 
establish possession of the northern section of it, fenced that portion of the 
land. As a result Seugobin made a complaint to Bonds who on the 19th 
October pulled down the fence erected by Walrond. On the 7th November, 
1952, the latter sued Bonds for destruction of the fence and he (Bonds), 
undoubtedly realising that he was not entitled to have done that as the land 
was held in joint ownership, settled the matter by paying Walrond a certain 
amount out of court. 

The whole of the land remained unoccupied until the 31st January, 
1956, when the plaintiff Seugobin entered the northern section of the land 
which had been fenced by James Walrond, who had died in the meantime, 
and commenced building a house thereon. The defendant James Walrond, 
the son of James Walrond (deceased), along with others entered the land on 
the 5th February, 1956, and forcibly dismantled the building which was in 
the course of erection. He and his agents removed the materials from the 
house and placed them on the southern section of the land. The plaintiffs 
then commenced the present proceedings. 

It is clear from the foregoing facts that on the 20th April, 1950, the 
plaintiff Basil Bonds and James Walrond (deceased) became the joint legal 
owners of the whole of the land in question, that is the south half of the 
north half of lot 16. I am also satisfied that neither of the parties had exclu-
sive possession of any portion of that land and neither party subsequently 
agreed or consented expressly or impliedly for the other to have exclusive 
occupation or possession of any portion of the land in question. When 
Seugobin purchased Bonds’ interest in the land, therefore, he acquired no 
exclusive right to the northern portion of the land for he could acquire no 
greater right and interest than Bonds” had in the land. 

The court, therefore, has to decide (1) whether the plaintiff Seugobin 
was entitled to erect the building he did, and (2) whether the defendant was 
entitled to remove and/or destroy such building. 

These are the same questions which fell to be determined in the case of 
Barry v. Mendonca et al, 1923 L.R.B.G. 109—a decision with which I 
agree—where the facts were almost identical with the facts in this case. 

In that case DOUGLAS, J., stated as follows: 
“In Roman-Dutch law then as administered in this colony up to 

the 31st December, 1916, a co-proprietor had no right to put up a 
house or fence in a portion of the common property without per-
mission. That such a system of co-ownership still exists is recog-
nised by Ordinance No. 13 of 1914 and its amending Ordinance 
No. 12 of 1920. I am of opinion that the Civil Law Ordinance has 
not altered the rights or remedies of such co-owners and that sec-
tion 2(3) of Ordinance No, 15 of 1916 is applicable.” 
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It is clear from this statement, therefore, that the plaintiff Seugobin had 
no right to erect the house on the land without the consent of the co-owner 
of the land. 

But the other question for determination is, although the plaintiff 
Seugobin had no right to erect the house without consent, but having done 
so, was the defendant within his right in dismantling and removing it? 

The defendant James Walrond claims that he had a right to do so in his 
capacity as heir at law and agent of his mother Ethel Kathleen Walrond, 
administratrix of the estate of James Walrond (deceased). In my view he 
was able to prove that he was indeed heir at law by the oral evidence which 
he gave in addition to the documentary evidence which he produced. 

Could he, therefore, as having an interest in the land in question dis-
mantle the building which had been erected by the plaintiff Seugobin? 
Here again adopting the view held in the case cited above and without go-
ing into details of law which are very fully set out therein, I am of the view 
that he was not entitled to do so. As was said by the learned trial judge in 
that case: 

“The defendant’s action in destroying the plaintiff’s property 
has no justification either in English or in our law; he is fully pro-
tected by the law of this Colony if the plaintiff has rights of owner-
ship.” 

The plaintiff’s claim, therefore, succeeds only in so far as it relates to 
damages for the dismantling of his house. I estimate damages at $150: for 
which I give judgment in favour of the plaintiff. 

As in my view the defendant was quite entitled to file the interim in-
junction to restrain the plaintiff from building further coupled with the fact 
that I can see no reason for Basil Bonds being made a co-plaintiff in this 
action, each party must bear his own costs. 

Judgment for the plaintiff. 

Solicitors: R. N. Tiwari (for the plaintiffs); M. E. Clarke (for the defen-
dant). 
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HAWKER AND ANOTHER 

(Supreme Court (Miller, J.) April 18, 1959) 

Practice and procedure — Action altogether abandoned and incapable of be-
ing revived — Order of revivor thereafter made — Validity of order — Summons 
to set aside order — Whether procedure by summons correct — O.32, r. 9 (1) (a). 
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The writ of summons in this action was filed on 27th November, 1957. The 
first-named defendant entered appearance on 3rd December, 1957, and the second-
named defendant on the 23rd December, 1957. No further proceeding was taken or 
document filed for over a year. On 7th February, 1959, on the plaintiffs’ ex parte 
application BOLLERS, J., made an order of revivor, and on the authority thereof the 
plaintiffs on 20th February, 1959, filed their statement of claim. The first-named 
defendant applied by summons to have the matter deemed altogether abandoned 
and incapable of being revived. 

Order 32, r. 9 (1) provides as follows — 
“9.(1) A cause or matter shall be deemed altogether abandoned and incap-

able of being revived if prior to the filing of a request for hearing or consent to 
judgment or the obtaining of judgment — 

(a) any party has failed to take any proceeding or file any document 
therein for a year from the date of the last proceeding had or the fil-
ing of the last document therein;”. 

Held: (i) the action was already deemed abandoned and incapable of being re-
vived when the order of revivor was made and that order was accordingly bad; 

(ii) the first-named defendant had adopted the correct procedure in ap-
plying by way of summons to set aside the order of revivor. 

Order accordingly. 
M. E. Clarke for the applicant.  
D. Dyal for the respondents. 

MILLER, J. (Ag.) : This is an application by the first-named defendant 
made by way of summons (a) to have this cause or matter deemed alto-
gether abandoned and incapable of being revived under the provisions of 
O. 32, r. 9 (1) (a) of the Rules of the Supreme Court, (b) that the order 
made on the 7th February, 1959, be discharged, and (c) that the statement 
of claim filed on the authority of the said order of court be deemed to have 
been irregularly filed and be struck out from the record. 

This action was commenced on the 27th day of November, 1957, by 
the filing of a writ of summons endorsed for a declaration of interest under 
the last will and testament of George Alves Hawker, deceased, and other 
orders. 

Appearance was entered to the writ of summons for the first-named de-
fendant on the 3rd day of December, 1957, and by the second-named de-
fendant on the 23rd day of December, 1957, but no further proceeding was 
taken by any party to the cause or matter, nor was any document filed for 
more than one year from the date of the last proceeding or the filing of the 
last document therein. 

On the 7th day of February, 1959, on am ex parte application made by 
the plaintiffs, an order of revivor was made by BOLLERS, J., and on the 
20th February, 1959, on the authority of the said order of court, the plain-
tiffs filed and delivered a statement of claim. 
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Now, O. 32, r. 9 (1) (a) of the Rules of the Supreme Court reads:— 
“A cause or matter shall be deemed altogether abandoned and in-

capable of being revived if prior to the filing of a request for hearing or 
consent to judgment or the obtaining of judgment (a) any party has 
failed to take any proceeding or file any document therein for a year 
from the date of the last proceeding had or the filing of the last docu-
ment therein.” 

The last proceeding was on the 23rd December, 1957, when the sec-
ond-named defendant entered appearance to the writ of summons. Conse-
quently in accordance with the order referred to, the action was already 
deemed abandoned and incapable of being revived when the application of 
the 7th February, 1959, was made and entertained. 

It is in these circumstances the first-named defendant took out his 
summons for an order that this action be deemed altogether abandoned and 
incapable of being revived, that the order of the 7th February, 1959, be dis-
charged, and the statement of claim filed on the authority of that order be 
struck off the record on the ground that it was irregularly filed. 

This, as I see it, is not an application to dismiss an action for want of 
prosecution. There is no pending action, for it was already deemed aban-
doned and incapable of being revived when the order of the 7th February, 
1959, was made. In my opinion, therefore, the case of Beaton v. Quintin, 
1943 L.R.B.G. 71, relied on by counsel for the respondents could be of no 
help or assistance in the circumstances of this case. 

The main purpose of this application is to set aside an irregular and 
wrongly made order. That act was in defiance of O. 32, r. 9 (1) (a) and the 
learned judge erred when he acted as he did. In my opinion he further erred 
when he entertained the application as an ex parte one. The defendants had 
entered appearance to the writ of summons, and were entitled to be served 
with a copy of the application and be heard if they so desired. 

I am of the opinion that the defendant has adopted the correct proce-
dure as laid down in Boyle v. Sacker, (1888) 39 Ch.D. (C.A.) 249, in taking 
out a summons. The matter having been dealt with ex parte, an application 
to have it discharged must be made to the judge to whose court the cause is 
attached, and not to the Court of Appeal in the first instance. 

The cause or matter having been deemed altogether abandoned and in-
capable of being revived, the order of the 7th day of February, 1959, must 
be discharged. The statement of claim filed on the authority of that order 
was irregularly filed, and must be struck off the record. 

There will be costs to the first-named defendant in the sum of thirty 
dollars. 

Order accordingly.
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GORDON v. ALVES 

(In the Full Court, on appeal from a magistrate’s court for the Georgetown 
Judicial District (Holder, C. J, and Phillips, J.) January 16, February 9, 
1959. ) 
Summary jurisdiction offence—Procedure—Trial of several charges appear-

ing to arise out of the same circumstances at one and the same time—All parties 
consenting thereto—Whether a specific illegality—Summary Jurisdiction (Proce-
dure) Ordinance, Cap. 15. s. 28. 

The appellant Gordon and two other persons, B and M, were charged by the 
police with the offence of disorderly behaviour. The appellant was also charged by 
the police with the offence of assault causing actual bodily harm to B. By consent 
of all the parties these summary charges were all tried at one and the same time. 
The appellant and M were convicted of disorderly behaviour and the appellant was 
also convicted of assault causing actual bodily harm. The charge against B was 
dismissed. 

At the hearing B and one Taylor gave evidence for the prosecution and were 
cross-examined by counsel. M, the appellant and a witness, one Darrell, called by 
the appellant, gave evidence for the defence and were cross-examined by the po-
lice prosecutor. All parties were represented by counsel. It was contended on be-
half of the appellant that a specific illegality had been committed by the magistrate 
in hearing the several charges at one and the same time. 

Section 28 of the Summary Jurisdiction (Procedure) Ordinance, Cap. 15, pro-
vides as follows — 

“Where two or more complaints appear to arise out of the same circum-
stances the court may, if it thinks fit, and if all the parties consent, hear 
and determine the complaints at one and the same time.” 

Held: (i) the objects of s. 28 of the Summary Jurisdiction (Procedure) Ordi-
nance, Cap. 15, are to save time and expense and to make for speedy trials in 
summary cases; 

(ii) the section is wide enough in its terms to include cross-charges 
which may “arise out of the same circumstances” and a person may at the same 
trial be a complainant and a defendant; 

(iii) the section does contemplate that not only there may be cross-
charges but that witnesses may also be defendants; and it contemplates cases (such 
as in the present case) where in one incident a number of persons are involved but 
not to the same criminal extent or in varying degrees of criminal blame; 

(iv) there is a discretion vested in the magistrate to whom, even though 
all the patties consent, it may not appear just to allow the cases to be heard at one 
and the same time; 

(v) a joint hearing cannot take place without the consent of all of the 
parties. 

Appeal dismissed. 

L. F. S. Burnham for the appellant. 
R. M. F. Delph, Crown Counsel, for the respondent. 

Judgment of the Court: At 5 p. m. on the 20th May, 1958, at lot 17-
17 Norton Street, Georgetown, there occurred, it was alleged, some disor-
derly behaviour. As a result P. C. Leslie Alves charged Leon Brathwaite, 
Gavin Medas, and Benjamin Gordon, the appellant, with the 
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offence of disorderly behaviour contrary to s. 136 (a) of the Summary Ju-
risdiction (Offences) Ordinance, Cap. 14. 

During the course of this disorderly conduct it was alleged that Benja-
min Gordon (the appellant) had struck Leon Brathwaite on his head with a 
bottle causing him actual bodily harm. P. C. Leslie Alves therefore laid 
another charge against the appellant Benjamin Gordon for this more seri-
ous offence. 

By consent of all the parties, pursuant to s. 28 of the Summary Juris-
diction (Procedure) Ordinance, Cap. 15, both these charges were tried at 
one and the same time. 

The section is as follows: 
“Where two or more complaints appear to arise out of the same 

circumstances the court may, if it thinks fit, and if all the parties con-
sent, hear and determine the complaints at one and the same time.” 
The appellant was convicted of the offence of assault occasioning ac-

tual bodily harm: (s. 30 (a) of the Summary Jurisdiction (Offences) Ordi-
nance, Cap. 14,) and fined $20 and costs $4, in default of payment to un-
dergo one month’s imprisonment. On the complaint of disorderly behav-
iour, Leon Brathwaite (the injured man) was acquitted, but the appellant 
(Benjamin Gordon) and one Gavin Medas were convicted and reprimanded 
and discharged. 

Against these convictions the defendant Benjamin Gordon has ap-
pealed. 

The grounds of appeal are as follows: — 
(1) that a specific illegality was committed when on the joint 

trial of the defendants Brathwaite, Gordon and Medas, 
Brathwaite, the No. 1 defendant, was called as a witness for 
the prosecution; 

(2) that inadmissible evidence was admitted when the learned 
magistrate allowed the evidence of the No. 1 defendant 
Brathwaite to be given against the other two defendants, 
Gordon and Medas, before the case for the prosecution had 
been closed; 

(3) that upon the exclusion of the inadmissible evidence given 
by Brathwaite the remaining evidence is insufficient to sus-
tain the conviction against Gordon. 

At the hearing of the appeal, leave was granted to the appellant to ar-
gue an additional ground of appeal namely: 

(4) that the judgment was such that the magistrate viewing the 
circumstances reasonably could not properly have so de-
cided. 

At the trial the parties were represented by counsel. 
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From the record of appeal it would appear the trial proceeded in this 
way: 

(1) Gladys Taylor — first gave evidence and was cross-
examined by Mr. Crane and Mr. Weithers, counsel for the de-
fendants. (2) Leon Brathwaite — (the injured man) next gave 
evidence. He was cross-examined also by counsel. (3) Gavin 
Medas — also an accused person on the disorderly behaviour 
charge, gave evidence and was cross-examined by the prosecu-
tor. (4) The appellant Benjamin Gordon then gave evidence 
and was cross-examined by the prosecutor. (5) Then the last 
witness was May Darrell, apparently a witness for the appel-
lant. She gave evidence and was cross-examined by the prose-
cutor. 

The parties took their chances of a decision on the merits and the ap-
pellant now complains of an irregularity occurring at the trial. 

In his reasons for decision the magistrate stated that he found as a fact 
that: 

“On the 20th May, 1958, Leon Brathwaite and Herod went to the 
home of the defendant Gordon. They met Gordon and Medas. There 
were some arguments. Brathwaite and Herod left the room. Brathwaite 
realising that he left his hat returned and asked Gordon for it. Gordon 
invited him into the room. As soon as he entered the room Gordon 
gave him a lash with a stick. Medas pushed Brathwaite down the steps. 
Gordon struck him with a bottle. 

The defendant’s defence was that Brathwaite and Herod attacked 
him in his house and dealt him several blows about his body. I did not 
believe the defendant or his witnesses owing to their demeanour. 
Moreover the defendant admitted that he struck Brathwaite.” 
There is ample evidence from which the magistrate could conclude that 

those facts had been proved and established. In our view the magistrate 
was justified in convicting the appellant on the merits. 

Counsel for the appellant submitted that on the authority of R. v. Fre-
derick Grant and others, [1944] 2 All E. R. p. 311, and R v. Sharrock, 
[1948] 1 All E. R. 145, it was not competent for the prosecution to call as 
witnesses persons who were themselves concerned in the charges and that 
it was not in accordance with the fair administration of the criminal law 
that men who are charged with the same offence should be called to give 
evidence for the prosecution against their co-defendants at the same trial. 

Counsel further argued that though all the parties had consented for the 
cases to be tried together such consent, as in the procedure of trials on in-
dictments, went so far and no further, viz. — that the parties consented to 
the joinder of the charges or counts in one indictment; that the consent of 
the parties could not be regarded as consenting to an irregularity of such a 
nature and a breach of a fundamental principle in the administration of the 
criminal law; and finally that in any event a party cannot consent to an ir-
regularity in a criminal trial. 
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Counsel for the respondent, on the other hand, contended that the Or-
dinance makes this procedure only possible by the consent of all the parties 
and the parties did consent for the cases to be tried at one and the same 
time; that in any event the virtual complainant Brathwaite was not a co-
defendant with the appellant on the charge of assault occasioning actual 
bodily harm, and that if there was a “specific illegality” it would only af-
fect the disorderly behaviour charge. 

He further submitted that by s. 9 (k) of the Summary Jurisdiction (Ap-
peals) Ordinance, Cap. 17, a specific illegality, if such it is, cam only be 
made a ground of appeal if it substantially affects the merits of the case, 
which he submitted was not the case here as the evidence of the in-
dependent witness Gladys Taylor, if believed, was sufficient to support the 
conviction. 

To this argument, in rejoinder, counsel for the appellant submitted that 
it could not be known to what extent the evidence of Leon Brathwaite con-
tributed to the acceptance of the evidence of that independent witness, 
Gladys Taylor. 

The question for decision, therefore, is what is the effect of the consent 
by the parties pursuant to the statutory provisions on the principle that one 
co-defendant cannot be called to give evidence for the Crown against the 
other at the same trial. 

In the case of an indictment against two or more prisoners one may 
give evidence for the Crown against a co-prisoner only in the following 
cases: 

(1) where a nolle prosequi has been entered; 

(2) where a verdict of acquittal has been given; 

(3) where the prisoner in question has pleaded guilty on ar-
raignment or during trial; and 

(4) where, though jointly indicted, he is not being tried with the 
prisoner against whom he is giving evidence. 

Can it be said there is a 5th category i. e. in summary trials where the 
parties consent to their cases being tried at one and the same time, by virtue 
of the statutory provision herein? 

There has been no previous decision on this point and we have been 
told that the practice has long continued but that it has in many instances 
operated unfairly to an accused person. 

First of all, the object of the section is for the purpose of convenience, 
to save time and expense and to make for speedy trials in summary cases. 



 9 
GORDON v. ALVES

Secondly, the section is wide enough to include cross-charges which 
may “arise out of the same circumstances” and that one may in the same 
trial be a complainant and at the same time a defendant — certainly not the 
usual circumstances in an ordinary criminal trial. 

Thirdly, the section does contemplate that not only there may be cross-
charges, but that witnesses may also be defendants: and contemplate cases 
(such as in the instant case) where in one incident a number of persons are 
involved but not to the same criminal extent or in varying degree of crimi-
nal blame. 

Fourthly, the discretion is left to the magistrate, to whom, even though 
all the parties consent, it may not appear just to allow the cases to be heard 
at one and the same time. 

And finally, such a joint trial cannot take place without the consent of 
all the parties. 

It would seem to us that in many cases contemplated by the section the 
calling of a witness for the prosecution who is also a co-defendant in one or 
other of the cases is inevitable. 

In Dixon v. Wells, (1890) 38 W. R. 606, it was held by Lord COL-
ERIDGE, C. J., 

“that where in cases there was no protest on the part of the person who 
was charged before the magistrate, it has been held that rules of proce-
dure are rules which the persons sought to be affected may waive if he 
appears and elects to take the chances of a trial. That is an old and 
sound rule, and I should be sorry to depart from it.” 

The appellant herein made no objection at the trial. 

The course is always open to a defendant to decline to give his con-
sent or to bring the matter to the attention of the magistrate who in exer-
cising his discretion would not be unmindful of this fundamental rule. 

We have come to the conclusion that the statute makes an exception to 
the rule with the necessary safeguard of the exercise of the discretion of the 
court, even if the parties all give consent for the cases to be tried at one and 
the same time. 

The appeal is therefore dismissed with costs fixed at $25. 
Appeal dismissed.
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(Supreme Court (Bollers, J. (ag.)) December 17, 23, 31, 1958, April 30, 
1959). 
Practice and procedure—Service—Writ of summons addressed to and served 

on person other than defendant—Service set aside. 
Trade Union—Action against trade union touching or concerning its prop-

erty—Whether trustees need be joined. 
Trade union—Act within competence of union but irregularly done—

Competence of individual member to sue. 

The plaintiff, a member of the defendant trade union, commenced an action by 
a writ of summons claiming a declaration that certain elections of the defendant 
union were null and void, but did not allege that his own rights as a member were 
infringed. The writ of summons was addressed to one “W. E. Bobb, general secre-
tary of the British Guiana Mine Workers’ Union, registered office Mc Kenzie, 
Demerara River”, and was served on him. The defendants applied by summons for 
an order setting aside the service and striking out the writ of summons. At the 
hearing of the summons it was contended for the defendants that— 

(a) in as much as the claim included a claim for costs against the defendant 
union which could only be recovered from the property of the union the 
claim ought to have been made in a suit against the trustees of the un-
ion; and that 

(b) the plaintiff was precluded from suing the union in his individual right 
by virtue of the rule in Foss v. Harbottle, (1843) 2 Hare 461. 

Held:     (i)   the issue and service of the writ were irregular; 
(ii) although the trustees may be made liable in an action of tort or 

otherwise (except in respect of any tortious act committed by or on behalf of the 
union in contemplation or in furtherance of a trade dispute) touching or concerning 
the property, right, or claim to property of the union, it is not necessary for them to 
be joined as defendants, for a second action could always be brought by the plain-
tiff in order to obtain equitable execution against the property of the union held by 
the trustees; 

(iii) the plaintiff was attempting to do that which he was precluded 
from doing by the rule in Foss v. Harbottle, (1843) 2 Hare 461, that is, he was 
seeking to declare null and void by reason of irregularity that which by a simple 
majority of the members of the union could be made regular if irregular or legal if 
illegal. Such an action must therefore be brought in the name of the union itself. 

Order accordingly. 

[Editorial Note: An appeal by the plaintiff to the Full Court was unsuc-
cessful. See 1960 L.R.B.G.] 

A. Chase, for the plaintiff. 
L. A. Luckhoo, Q.C., for the defendants. 

BOLLERS, J.: This was an application by way of summons for an or-
der: 

(a) that service of the writ of summons in the above matter upon 
Wendell Eyre Bobb, the general secretary of the defendant Trade Un-
ion, be set aside, or 

(b) that the said writ of summons be struck out. 
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Under (a) and (b) counsel for the defendants submitted that the applica-
tion was brought under O. 10, r. 20, of the Rules of the Supreme Court, 
1955, on the ground that the service of the writ was irregular. 

Order 10, r. 20 (2), states: 
“A defendant shall be entitled either before entering appearance, or 

within seven days after entering appearance, to take out and serve a 
summons or serve notice of motion to set aside the service upon him of 
the writ or notice of the writ, or to discharge the order authorising such 
service or to strike out the writ on the ground that: 

(ii) the issue or service of the writ was irregular.” 
Counsel pointed out that under O. 3, r. 2, every writ of summons shall 

contain in the body thereof the name and place of residence or business of 
the defendant as far as known. In this writ of summons this was not done 
and in the body of the writ instead of the name of the defendants and their 
place of business being stated, the writ was addressed to one W. E. Bobb, 
general secretary of the British Guiana Mine Workers’ Union, registered 
office McKenzie, Demerara River. He argued that if W. E. Bobb were to 
receive the writ and do nothing, could the court award judgment against the 
defendant union when no writ had been addressed to the defendant? 

At p. 11 of the ANNUAL PRACTICE, 1957, it is stated that the address of 
the defendant is a necessary part of a writ in personam, but a wrong ad-
dress or a mis-description as to the defendant’s business is not, when the 
defendant is not misled or prejudiced, an irregularity sufficient to warrant 
the setting aside of the writ and service. 

Counsel urged that this was not a wrong address or a mis-description as 
to the defendant’s business, but a clear violation of the rules whereby the 
writ was addressed to some person other than the defendant. 

Counsel for the respondent, in reply, urged that one must read the 
whole of the paragraph under the name of the addressee in the body of the 
writ and as the defendant union’s name and address appears therein, then 
the writ is properly addressed. He argued that if the marshal had delivered 
the writ to the office the court would not be in a position to know if it had 
been drawn to the attention of the duly authorised officer of the union. 

The immediate answer to these two points argued in the reply by coun-
sel for the respondent are: 

(i) that the writ is addressed to W. E. Bobb, the secretary of the 
union, not to the union itself, which is the defendant; and 

(ii) no doubt would have arisen as to whether the writ had been 
drawn to the attention of the duly authorised officer of the union if the 
writ had been addressed to the defendant union in care 
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of the secretary as in the case of a corporation—see O. 7, r. 13 (a trade 
union being a quasi-corporation). 
Counsel, in reply, further argued that even if there was an irregularity, 

providing there was no prejudice to the defendant, there was provision un-
der O. 54, r. 1, for the amendment of the writ. 

Order 54, r. 1, in my opinion, is discretionary, as it states that: 
“Non-compliance with the rules shall not render any proceedings 

void unless the judge shall so direct, but such proceedings may be set 
aside either wholly or in part as irregular, or amended.” 
At p. 1958 of the ANNUAL PRACTICE, 1957, it is stated that: 

“The line between a nullity and an irregularity is difficult to draw, 
but an order can properly be described as a nullity if it is something 
which a person affected by it is entitled to have set aside ex debito 
justitiae, and could be set aside by the court in the exercise of its inher-
ent jurisdiction.” (Craig v. Kanssen (1943), 168 L.T. 38, C.A.) 
It is submitted that there is an irregularity when a party has power to do 

something but does it wrongly or in a wrong manner, and a nullity when he 
has no power to do the particular act. In the instant case the plaintiff had no 
authority whatsoever to address the writ to the general secretary of the un-
ion. Under the Rules of the Supreme Court he was bound to address the 
writ to the defendant (O. 3, r. 2). I did not overlook the rule that whenever 
the court is satisfied that substantial justice requires any of its own regula-
tions to be waived or any slip to be remedied, it will interfere for the pur-
pose. In view, however, of the particular irregularity which in my view 
amounted to a nullity and my subsequent agreement with counsel for the 
applicant that the writ of summons should be struck out on another ground, 
I did not consider this a fit case for dispensing with the strictness of the 
rules. I am fortified in that opinion by the ANNUAL PRACTICE, 1957, which 
states at p. 80: 

“The registration of a trade union under the Acts renders it capable 
of being sued in its registered name, and service should be made by 
leaving the process at the registered office of the union.” (Trade Union 
Act, 1871, s. 9.) 
As the local rules were silent on this point of procedure the English 

practice should have been followed. The issue and service of the summons 
were therefore irregular. 

Counsel for the defendants next submitted under (b) that the court had 
no jurisdiction to determine the plaintiff’s claim because: 

“Inasmuch as the claim includes a claim for costs against the de-
fendant union which could only be recovered from the property of the 
union, the same ought to have been made in a suit against the trustees 
of the union.” 
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He referred to s. 20 of the Trade Union Ordinance, Cap. 113, whereby the 
trustees of any union are empowered to bring or defend any action or suit 
in any court of law touching or concerning the property, right or claim to 
property of the union. He urged that as the plaintiff sought an order for 
costs it concerned the property of the union. He cited the case of Linaker v. 
Pilcher (70 L.J.K.B. at p. 401) where it was pointed out that the word 
“property” in s. 9 of the Trade Union Act, 1871, which corresponds to s. 20 
of Cap. 113, is not to be construed strictly as it means property generally, 
and (per MATTHEW, J.): 

“a good test in order to determine whether the action is one touch-
ing or concerning the property of the union, is whether the action is one 
to add to the assets of the union or again one that threatens any of the 
assets of the union.” 
Counsel argued that the claim for costs would of necessity threaten the 

assets of the union. There seems to be some support for this contention in 
Roberts v. Page, [1876] 1 Q.B.D. 476, which was a decision under a simi-
lar provision in s. 19 of the Friendly Societies Act (18 & 19 Vict., Cap. 63) 
where there was a claim by a member of the society against the society it-
self. A compromise was arrived at between the member’s solicitor and the 
society whereby the latter agreed to pay the former certain costs and 
charges. Later the solicitor sued the secretary of the society for these costs 
and charges which had not been paid and it was held that the action was 
one touching the “right” of the society. LUSH, J., pointed out that “right” 
means something beyond “property” or claim to property. 

Linaker v. Pilcher, (1901) 70 L.J.K.B. 396, was decided in 1901 before 
the introduction of the Trade Disputes Act, 1906, s. 4. It was an action 
against the trustees for libel and it was held that as the property in the 
newspaper was vested in the trustees they were liable, and that they were 
entitled to be indemnified out of the funds of the society. 

In Vacher & Sons, Ltd. v. London Society of Compositors, [1913] A.C. 
107, decided after the introduction of s. 4 of the Trade Disputes Act of 
1906, it was held that an action for libel or conspiracy to libel relating to 
matters affecting the trade union and its members as such would not there-
fore lie against a trade union. The position of the trustees, however, by s. 4 
(2.) of the Trade Disputes Act, 1906, and s. 7 (2) of Cap. 113 remained the 
same, except in respect of any tortious act committed by or on behalf of the 
union in contemplation or in furtherance of a trade dispute, and it is sub-
mitted by the learned author of SOPHIAN’S TRADE UNION LAW AND PRAC-
TICE that there is nothing to prevent the trustees of a trade union from being 
sued in an action of tort for acts committed by or on behalf of the union, 
provided of course the tort touches or concerns the property of the union, 
and they are not acts in contemplation or furtherance of trade disputes. As 
FARWELL, L.J., put it in Vacher’s case, [1912] 3 K.B. at pp. 560-561: 

“The liability of the trustees under s. 9 (Trade Union Act, 1871) is 
confined to actions in respect of property, and does not extend to ac-
tions of tort, apart from property, e.g. actions for ob 
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structing ancient lights or for nuisance to their neighbour’s premises 
would lie against them but libel would not.” 
It is important to point out that in Linaker v. Pilcher, [1901] 70 

L.J.K.B. 396 the trustees were made liable in an action for libel on the 
ground that the property in the newspaper was vested in the trustees, in that 
the newspaper was registered in the names of the trustees of the union as 
the proprietors thereof.   This aspect of the matter as to the liability of the 
trustees in actions for tort must not be allowed to obscure the point in the 
instant case as to whether the trustees ought or ought not to have been 
joined as defendants. The present action is not one of tort and it has been 
made clear by the Taff Vale case, [1901] A.C. 426, that a trade union regis-
tered under the Trade Union Acts, 1871 and 1876, may be sued in its regis-
tered name. In this case it was considered that a trade union was a legal 
entity and a quasi-corporation. Lord LINDLEY in his judgment stated: 

“Further, it is in my opinion equally plain that if the trustees in 
whom the property of the society is legally vested were added as par-
ties, an order could be made in the same action for the payment by 
them out of the funds of the society of all damages and costs for which 
the plaintiff might obtain judgment against the trade union.” 

This dictum was approved by Lord HALDANE in Vacher’s case where he 
stated: 

“The Legislature appears to have desired to draw a distinction be-
tween the union and its trustees and to preserve the liability of the trus-
tees under s. 9 (s. 20 of Cap. 113), even in the case of tortious acts 
committed by the union, damages arising out of which might, as 
pointed out by Lord LINDLEY in the Taff Vale case, have been made ef-
fective against property in the hands of the trustees.” 
It follows, therefore, that a registered society may be sued in its regis-

tered name, and if the trustees were made defendants in such action an or-
der could be made by the court binding on them for the payment by them 
of the damages or costs recovered out of the funds of the society in their 
hands, so that it is not at all necessary that, judgment being recovered 
against the union, a second action founded on that judgment should be 
brought against the trustees. Equitable execution against the property of the 
union held by the trustees could be obtained in the original suit if they were 
made parties to it. 

The question as to whether the trustees should be joined as defendants 
in actions against the registered trade union where the action is one con-
cerning or touching the property of the union is of mere academic interest, 
since for all practical purposes, if a plaintiff wishes to have his judgment 
satisfied out of the funds of the union it will be necessary for him to sue the 
trustees, or at least to make them parties to the action (SOPHIAN’S TRADE 
UNION LAW AND PRACTICE at p. 313). 

BOLAND, J., in Wajidally v. Butler and Man-Power Citizens’ Asso-
ciation, 1946 L.R.B.G. 17, held; 
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“A registered trade union may be sued in its registered name, and 
there is no necessity for an action against a registered trade union to 
take the form of a representative action, that is to say, an action against 
specified members or officers of the union for and on behalf of all 
members of the union, nor is it necessary to join the trustees so as to be 
enabled to get satisfaction of a judgment out of the funds of the trade 
union.” 

In the particular case he held that the trustees had not been joined as defen-
dants. 

My final conclusion to be placed on the interpretation of s. 20 of Cap. 
113 is, that although the trustees may be made liable in an action of tort or 
otherwise (except in respect of any tortious act committed by or on behalf 
of the union in contemplation or in furtherance of a trade dispute order) 
(under s. 4 (2) of the Trade Disputes Act of 1906 and s. 7 (2) of Cap. 113) 
touching on or concerning the property, right or claim to property of the 
union, it is not necessary for them to be joined as defendants, for a second 
action could always be brought by the plaintiff in order to obtain equitable 
execution against the property of the union held by the trustees. The appli-
cant therefore fails on this submission. 

The final point made by counsel for the defendants was that the plain-
tiff was precluded from suing the union in his individual right in the writ 
by virtue of the rule in Foss v. Harbottle (1843), 2 Hare 461. In support of 
his submission counsel cited MacDougall v. Gardiner (1875), 10 Ch. App. 
606, and Cotter v. National Union of Seamen, [1929] 2 Ch. 58. 

The well-known rule in Foss v. Harbottle (1843), 2 Hare 461, can be 
shortly stated as, that “the court will not interfere in the internal affairs of a 
company when the irregularity complained of can be rectified by the com-
pany itself.” It was laid down in this case that the court has no jurisdiction 
to do what it is for the company itself to do according to the provisions of 
its articles. If a general meeting is wanted, the directors have power to call 
it, but the court cannot compel directors to do something they feel is not in 
the interests of the company. If the directors do NOT call a meeting, it is 
open to the shareholders to call it as provided in articles, and if the share-
holders do not wish to do so, the court has no power to take the manage-
ment out of the hands of the directors. (Mac Dougall v. Gardiner, [1875] 
10 Ch. App. 606). 

The opinion of the majority in any matter involving the internal man-
agement of the company and intra vires the company therefore binds the 
minority. As the author of SHACKLETON ON MEETINGS puts it: 

“Unless there is some provision to the contrary in the instrument 
by which a company is formed, the resolution of the majority upon any 
question is binding on the minority and the company, and every share-
holder has a right to vote even though he may have an interest in the 
subject-matter which may be in conflict with the interests of the com-
pany.” 



 56
CAESAR v. B.G. MINE WORKERS’ UNION 

In Browne v. La Trinidad, [1887] 37 Ch. D. 1, the court followed the 
principle laid down in Foss v. Harbottle (1843), 2 Hare 461, that it would 
not interfere for the purpose of forcing companies to conduct their business 
according to the strictest rules, where the irregularity complained of could 
be set right at any moment. 

In Burland v. Earle, [1902] A.C. 83, it was held that: 
“It is an elementary principle of the law relating to joint stock com-

panies that the court will not interfere with the internal management of 
companies when they are acting within their powers. The cases in 
which a minority can maintain such an action against the company are 
therefore confined to those in which the acts complained of are of a 
fraudulent character or are beyond the powers of the company.” 
In Cotter v. National Union of Seamen, [1929] 2 Ch. 58, the principle 

laid down in Foss v. Harbottle, (1843) 2 Hare 61, was extended to trade 
unions. The plaintiffs, who were members of a registered trade union, 
commenced proceedings against the union and certain officials of the un-
ion. The plaintiffs purported to sue on behalf of themselves and all the 
members of the union other than the named defendants. They claimed a 
declaration that a certain special general meeting was invalidly convened, 
and that certain, resolutions, which were passed at that meeting, were inva-
lid, and they sought injunctions restraining the union from acting on those 
resolutions. 

It was held by ROMER, J., that the defendant union was a legal entity 
capable of maintaining an action in its own name and one in which the ma-
jority had power to bind the minority in matters not ultra vires the union, 
and that it was, therefore, not open to the plaintiffs in the present action 
Suing on behalf of themselves and the other members to restrain the union 
from acting upon the resolutions, however irregularly the meeting might 
have been summoned and conducted. 

On appeal to the Court of Appeal the judgment of ROMER, J., was up-
held on every aspect of the matter and it was held that the resolutions were 
not ultra vires the trade union, and that as regards the alleged irregularities 
the court must treat the union as a legal entity which held property, and was 
governed by the code contained in its rules and therefore the rule laid down 
in Foss v. Harbottle (1843), 2 Hare 461, and explained by MELLISH, L.J., 
in Mac Dougall v. Gardiner, (1875) 10 Ch. App. 606, applied. If, there-
fore, irregularities were committed in the convening and conduct of the 
meeting at which the resolutions complained of were passed, the matter 
could be regularised by the passing of fresh and effective resolutions. The 
court would therefore refuse to interfere by injunction at the instance of the 
individual members of the union and the action must be dismissed. 

ROMER, J., in his judgment, after pointing out that the resolutions were 
not ultra vires the union, stated the law in the following passage which was 
quoted with approval in the Court of Appeal (141 L.T. at p. 181): 
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“The question then at once arises whether the plaintiffs can maintain 
this action so far as it seeks to impeach the resolution having regard to 
what is usually referred to as the rule in Foss v. Harbottle (1843), 2 Hare 
461. That rule was discussed and explained in the well-known judgment 
of MELLISH, L.J., in McDougall v. Gardiner, [1875] 10 Ch. App. 606. 
He said this: ‘I think it is a matter of considerable importance rightly to 
determine this question, whether a suit ought to be brought in the name 
of the company or in the name of one of the shareholders on behalf of 
the others. It is not at all a technical question, but it may make a very se-
rious difference in the management of the affairs of the company. The 
difference is this: Looking to the nature of these companies, looking at 
the way in which their articles are formed, and that they are not all law-
yers who attend these meetings, nothing can be more likely than that 
there should be something more or less irregular done at them—some di-
rectors may have been irregularly appointed, some directors as irregu-
larly turned out, or something or other may have been done which ought 
not to have been done according to the proper construction of the arti-
cles. Now, if that gives a right to every member of the company to file a 
bill to have the question decided, then if there happens to be one cantan-
kerous member, or one member who loves litigation, everything of this 
kind will be litigated; whereas, if the bill must be filed in the name of the 
company, then, unless there is a majority who really wish for litigation, 
the litigation will not go on. Therefore, holding that such suits must be 
brought in the name of the company does certainly greatly tend to stop 
litigation. In my opinion, if the thing complained of is a thing which in 
substance the majority of the company are entitled to do, or if something 
has been done irregularly, which the majority of the company are enti-
tled to do regularly, or if something has been done illegally which the 
majority of the company are entitled to do legally, there can be no use in 
having a litigation about it, the ultimate end of which is only that a meet-
ing has to be called, and then ultimately the majority gets its wishes. Is it 
not better that the rule should be adhered to that if it is a thing which the 
majority are the masters of, the majority in substance shall be entitled to 
have their will followed? If it is a matter of that nature, it only comes to 
this, that the majority are the only persons who can complain that a thing 
which they are entitled to do has been done irregularly; and that, as I un-
derstand it, is what has been decided by the cases of Mozley v. Alston 
(1847), 1 Ph. 790, and Foss v. Harbottle (1843). 2 Hare 461’.” 
He went on to point out that in the case which he was then deciding the 

plaintiffs purported to sue on behalf of themselves and all other members of 
the union but could not sue on behalf of those members who were defendants. 
They therefore did not represent the whole union but were nevertheless seek-
ing to restrain the union from doing certain acts which they could lawfully do. 
The union, whether or not the meeting was capable of passing the resolutions, 
was desirous of doing the acts in question. He concluded that if the union were 
an incorporated company the present action could not be maintained. 
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The learned judge went on to state that there were important differences 
between a registered trade union and an incorporated company but those dif-
ferences were not material to the present question. He cited the case of 
Bloxam v. Amalgamated Marine Workers’ Union (unreported) where there 
was an attempt by two members of the union to quarrel with the validity of 
the appointment of the officers of the union. The judge in that case recalled 
that they were raising a matter not ultra vires the union, but were raising the 
question that the union had done irregularly that which they might have done 
regularly. He concluded the point by declaring that it was his view that the 
Foss v. Harbottle decision (1843), 2 Hare 461, would operate so as to pre-
vent the defendants bringing an action in respect of such matters in their own 
name as the only persons who can properly complain of it being a union. 

The learned judge (ROMER, J.) then dealt with the case of Kaye v. Croy-
don Tramways Co., [1898] 1 Ch. 358, and concluded: 

“But except in cases where the majority or, rather, a mere majority, 
cannot properly authorise the act so as to bind the minority, it is not open 
to individual shareholders to maintain an action in their own names.” 
As counsel for the defendants pointed out, the present action by the 

plaintiff and the relief sought is not ultra vires the union. The complaint of 
the plaintiff is essentially one of and for the internal management of the 
company, redress for which the plaintiff had recourse to the rules of the trade 
union. 

Rule 2 (c) exists for the purpose of settling by negotiation of disputes be-
tween members of the unions. Rule 4 lays it down that the supreme authority 
of the union shall be vested in the annual conference of delegates and subject 
to that authority the union shall be governed by the executive council. Rule 
17 states that the decisions of the executive council are binding on all mem-
bers of the union. Rule 18 provides for the interpretation of the rules of the 
executive council. 

There is in existence therefore a body of the union itself to which the 
plaintiff could have addressed his complaint and sought redress for any ir-
regularity that may have taken place in the conduct of any election or meet-
ing of the union. 

In Edwards v. Halliwell, [1950] 2 All E.R. 1064, it was held that indi-
vidual rights not within the scope of Foss v. Harbottle (1843), 2 Hare 461, 
cannot be altered by a majority decision in a general meeting. The Court of 
Appeal held in this case that the rights infringed were individual rights of the 
members and that therefore the defence of the union that the rule in Foss v. 
Harbottle (1843), 2 Hare 461, applied failed. JENKINS, L.J., summarised it in 
this way: 

“It seems to me the rule in Foss v. Harbottle (1843), 2 Hare 461, has 
no application at all, for the individual members who are suing sue, not 
in the right of the union, but in their own right to protect from invasion 
their own individual rights as members.” 

JENKINS, L.J., in his judgment pointed out that this exception to 
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the Foss v. Harbottle rule (1843), 2 Hare 461, was stated by ROMER, J., in 
Cotter v. National Union of Seamen, [1929] 2 Ch. 58, that the rule did not 
prevent an individual member from suing if the matter in respect of which 
he was suing was one which could validly be done or sanctioned not by a 
simple majority of the members of the company or association, but only by 
some special majority as, for instance, in the case of a limited company 
under the Companies Act, a special resolution duly passed as such. 

In the instant case the plaintiff does not claim that his own individual 
rights as a member of the union have been infringed; he is attempting to do 
that which he is precluded from doing by the rule in Foss v. Harbottle, 
(1843) 2 Hare 461, that is, he is seeking to declare null and void by reason 
of irregularity that which by a simple majority of the members of the union 
can be made regular if irregular, or legal if illegal, Such an action must 
therefore be brought in the name of the union itself. 

The proper plaintiff in an action for a wrong alleged to be done to a 
company or association of persons is prima facie the company or as-
sociation itself. The action therefore cannot be maintained by a single 
member, and must be struck out. 

As stated by RUSSELL, L.J., in Cotter v. National Union of Seamen, 
[1929] 2 Ch. 58: 

“The rule in Foss v. Harbottle, (1843) 2 Hare 461, really works by 
means of something in the nature of a dilemma. The only possible 
plaintiff to stop an intra vires act is the corporation itself. If an individ-
ual is in a position to be able to use the name of the corporation then 
the majority are in agreement with him. If he is not in a position to use 
that name, then the majority are in disagreement with him, and he is 
not entitled to bring an action in his own name.” 
On this point the submission of counsel for the defendants therefore 

succeeds. 
The application was therefore granted and in the result it was ordered 

that the writ of summons filed on November 26, 1958, be struck out and 
that service of the writ of summons on Wendell Eyre Bobb as general sec-
retary of the defendant union be struck out, and it was further ordered that 
the action stand dismissed with costs of the application and action to the 
applicants (defendants) to be taxed, certified fit for counsel. 

Writ struck out. Service of writ set aside. 

Solicitors: L. L. Perry (for the plaintiff); S. M. A. Nasir (for the defen-
dants). 
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(Supreme Court (Luckhoo, J.) January 3, May 4, 1959) 
Income Tax—Claim for deduction—Payment to get rid of inefficient managing di-

rector and to avoid detrimental publicity of law suit—Whether taxable—Income Tax 
Ordinance, Cap. 299, ss. 12(1) and 14(b). 

The appellant taxpayers paid $28,800 to one S for the purpose of getting rid of 
him as their managing director, he being considered inefficient, and for the purpose of 
avoiding a lawsuit for wrongful dismissal which might involve publicity detrimental to 
their business interests. 

Section 12 (1) of the Income Tax Ordinance, Cap. 299, provides— 
“For the purpose of ascertaining the chargeable income of any person there 

shall be deducted all outgoings and expenses wholly and exclusively incurred dur-
ing the year immediately preceding the year of assessment by that person in the 
production of the income . . .” 
Section 14 provides — 

“For the purpose of ascertaining the chargeable income of any person no de-
duction shall be allowed in respect of— 

(b) any disbursement or expenses not being money wholly and exclusively 
laid out or expended for the purpose of acquiring the income”. 

Held: (i) the fact that a disbursement or expense may be allowable under s. 
12 (1) of the Ordinance does not necessarily permit it to he deducted for the purpose of 
ascertaining chargeable income. It must also not be a prohibited deduction under s. 14; 

(ii) the test to be applied in determining whether a disbursement or ex-
pense is an allowable deduction under the Ordinance is that it must have been incurred 
for the direct purpose of producing profits; but an expenditure may be made for the 
direct purpose of producing profit though the means of achieving that purposes are 
indirect; 

(iii) the expenditure was made for the purpose of increasing the effi-
ciency of the company and therefore increasing its income-producing capacity. As such 
it was wholly and exclusively laid out for the purpose of acquiring the income and was 
wholly and exclusively made in the production of the income; 

(iv) it is unnecessary that the chargeable income for the production of 
which the expenditure was made should be that of the year of assessment. 

Appeal allowed. 
J. H. S. Elliott for the appellant. 
G. M. Farnum, Solicitor-General, for the respondents. 

LUCKHOO, J.: The appellant, B.G. Lithographic Company, Limited, 
is a company incorporated in this colony under the Companies Ordinance, 
Cap. 328, and was in the year ended December 31, 1954, carrying on the 
business of printers in this colony. 

On June 20, 1955, the appellant submitted an income tax return for the 
year of assessment 1955, showing a loss of $40,136.33 in respect of the 
year preceding the year of assessment 1955, that is to say, in the year ended 
December 31, 1954. 

The general profit and loss account for the year ended December 31, 
1954, submitted by the appellant to the Commissioners of Income Tax, 
showed a net loss of $179,933.63 for that year after provision had been 
made for amortisation of goodwill and of plant and machinery in the sums 
of $48,200 and $141,440.11 respectively. 
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The trading and profit and loss accounts for the year ended December 
31, 1954, submitted with the income tax return, included a debit charge of 
$28,800 described therein as “compensation to managing director” paid to 
one Leon Schuler who, until June 1, 1954, was the managing director of 
the appellant. That sum was paid to Schuler by the appellant under an 
agreement entered into by the appellant with him on May 20, 1954. 

On the same day Schuler tendered his resignation as managing director 
of the appellant company and his resignation was accepted on May 27, 
1954, by the board of directors as from June 1, 1954, and it was agreed by 
the board that Schuler be paid salary at his then rate of salary up to De-
cember 31, 1954. 

As is stated at paragraph 5 of the statement of material facts filed by 
the Commissioners, under the terms of the aforesaid agreement, Schuler 
was inter alia: 

(a) to be paid $28,800 for loss of office as managing director; 

(b) to be paid remuneration at the rate of $3,600 per annum from 
January 1, 1955, as director, consultant and adviser and for any services 
rendered to the appellant; 

(c) to receive a pension of $4,800 per annum for life as from January 
1, 1955. The Commissioners in their computation of the appellant’s loss for 
the year of assessment 1955, disallowed the sum of $28,800 debited in the 
appellant’s accounts for the year ended December 31, 1954, as not being 
money wholly and exclusively incurred in the production of the appellant’s 
income for that year, and therefore not a deduction which could be allowed 
under s. 12 (1) of the Income Tax Ordinance, Cap. 299, in ascertaining the 
chargeable income of the appellant. 

The appellant objected in writing to the Commissioners against the 
disallowance of that sum in the year of assessment 1955. On September 7, 
1957, the Commissioners decided that under the terms of his employment 
Schuler was not entitled to any compensation upon loss of office; that hav-
ing regard to the amount of salary paid him between July 1 and December 
31, 1954, the sum of $28,800 was in excess of the amount which could rea-
sonably be held to be payable to him in lieu of notice or even as damages 
for wrongful dismissal, and that accordingly it was not wholly and exclu-
sively incurred in the production of the appellant’s income. 

The Commissioners, however, decided that in the circumstances such 
portion of the sum of $28,800 as could reasonably be held to have been 
paid in lieu of notice or as damages for wrongful dismissal “subject to the 
principle laid down in British Transport Commission v. Gourley, [1955] 3 
All E.R. 796,” should be allowed the appellant as being wholly and exclu-
sively incurred in the production of the income, and ordered that the com-
putation of the loss be amended accordingly. 
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On August 8, 1958, the Commissioners made an additional assessment 
No. 269 D/56(a) to give effect to the disallowance made. Certain documen-
tary evidence was exhibited to the Commissioners and forms part of the 
record of appeal. The evidence discloses that prior to 1942, Booker Bros., 
McConnell & Co. Ltd., a company incorporated in the United Kingdom, 
was carrying on lithographic business in this colony with Schuler as man-
ager. On September 30, 1942, the appellant company was incorporated in 
this colony in order to take over the said lithographic business with Schuler 
as manager. On December 22, 1952, the appellant company entered into an 
agreement in writing with Schuler and others by which Schuler was ap-
pointed managing director of the company. 

Clause 8 of the agreement reads: 
“The Manager shall hold the office of Managing Director, or Man-

ager of the Company, at such remuneration as the Directors may from 
time to time fix; PROVIDED ALWAYS that such employment shall be in 
every respect subject to the provisions of Clause 72 of Table ‘A’ and 
Articles 31, 34 and 36 and/or to determination forthwith if he shall for 
any reason be unable to perform his duties as Manager efficiently or 
shall become in any way unfit to act as Manager or shall not comply 
with any of the provisions herein contained relating to his employment, 
AND THAT if such employment be determined under the provisions of 
Clause 72 or Articles 34 or 36 the Firstnamed Vendors undertake to 
purchase all shares held by the manager at their fair value as defined in 
Article 15 if the Manager within one calendar month after such deter-
mination requests them so to do.” 
Clause 72 of Table A and Articles 31, 34 and 36 are set out hereunder: 

Table A—Clause 72: 
“The Directors may from time to time appoint one or more of their 

body to the office of managing director or manager for such term, and 
at such remuneration (whether by way of salary, or commission, or 
participation in profits, or partly in one way and partly in another) as 
they think fit, and a director so appointed shall not while holding that 
office, be subject to retirement by rotation, or be taken into account in 
determining the rotation of retirement of directors, but his appointment 
shall be subject to determination ipso facto if he ceases from any cause 
to be a director, or if the company in general meeting resolves that his 
tenure of the office of managing director or manager be determined.” 

Articles 31, 34 and 36: 
“31. The office of any director (including the first directors and 

any nominated director) shall be vacated, if the director— 
(a) ceases to be a director by virtue of section 71 of the 

Companies (Consolidation) Ordinance; or 
 (b) becomes insolvent; or 

(c) is found lunatic or becomes of unsound mind; or 
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(d) by notice in writing resigns his office; or 
(e) is removed from office or his appointment or nomination 

is revoked. 
34. The Company may by resolution remove any director from 

office. 
36. Booker Brothers McConnell & Company Limited or the 

holders for the time being of at least fifty-one per cent. of the issued 
shares, may at any time, and from time to time, as and when they think 
fit do all or any of the following things, that is to say: 

(i) They may by notice in writing to the Company appoint 
any persons to be directors, remove any director from office and 
fix the remuneration of the directors or any particular director or 
directors. 

(ii) They may at any time convene a general meeting of the 
Company. 

(iii) They may, by notice in writing to the Company make 
any regulations in regard to the conduct of the business of the 
Company or directors thereof and to the signing of documents and 
may in like manner annul and vary such regulations. 

(iv) Any notice under paragraph (iii) of this Clause shall not 
have full effect until it or a copy thereof is filed with the Registrar 
of Companies. 

(v) A notice in writing under this Clause may be signed by 
the person giving the same or any attorney or other agent of such 
person authorised in writing to give the same or generally or spe-
cially.” 

By the year 1953, Schuler’s eyesight was failing and he appeared un-
able to adapt himself to the conditions and became increasingly difficult to 
work with. He resisted the introduction of a new costing system. The 
Commissioners found that the documentary evidence before them dis-
closed: 

(a) that considerable friction in management had developed be-
tween W. L. Lewis, managing director of Industrial Holdings (B.G.) 
Ltd., the majority shareholder of the appellant company, and Leon 
Schuler, the managing director and minority shareholder of the same; 

(b) that Mr. Lewis did not consider Mr. Schuler to be physically 
fit enough to carry on the management of the business; 

(c) that Mr. Schuler did not consider he had mismanaged the 
business in any way; 

(d) that the possibility of Mr. Schuler’s retirement in terms of 
clause 8 of the agreement dated December 22, 1942 (Exhibit D (1)), 
was considered by the other interested parties but was rejected on the 
advice of the appellant’s lawyer; 
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(e) that it was considered essential that either the majority share-
holder should sell to Mr. Schuler or that Mr. Schuler’s equity share-
holdings be acquired to avoid disaster; 

(f) that a reasonable value of Mr. Schuler’s shareholdings would 
possibly be considered by the other interested parties as the proportion 
of the book value of the net assets appropriate to his share, i.e. £25,455 
as at December 31, 1953, with a possible addition of £5,000 for good-
will; 

(g) that it was considered as highly desirable that an amicable 
settlement should be reached if at all possible; 

(h) that any amicable settlement would have to have regard to 
his present salary of £3,000 of which £1,000 was payment in lieu of 
dividend. 
Mr. J. Edward deFreitas, solicitor, also submitted a statement, Exhibit 

“I,” relative to a meeting he had with Schuler on the question of his resign-
ing his office as managing director. The truth of the contents of that state-
ment has not been impugned by the respondent at the hearing of this ap-
peal. The statement is as follows: 

“In May, 1954, I was asked by Mr. Lewis to interview Mr. Schuler and 
see whether I could not get him to agree terms on which he would give up 
his office as managing director. I saw Mr. Schuler several times and at first 
he was absolutely adamant in his refusal to resign. He said that Bookers 
were overlooking the fact that he had started the business, that he had built 
it up, that he had a one-third interest in it, and that he regarded it as his 
child. He knew, he said, that Lewis wanted to get rid of him, but the only 
way they could do so would be by dismissing him, and if they did that, 
Bookers would be involved in the biggest lawsuit they had ever been in-
volved in. He would sue them for hundreds of thousands of dollars for 
wrongful dismissal and conspiracy. He would show them up publicly. They 
were saying that the local man would be given every opportunity of getting 
to the top but he would show that once the local man got there, their aim 
was to get rid of him and prevent him earning too much. I told him he 
couldn’t possibly succeed in any such lawsuit but his reply was that I didn’t 
know all that he knew and that before the action was finished they would 
be begging him to settle. He also hinted that as he was such a large minor-
ity holder, he could petition to wind up the company, and my recollection 
is that he referred to a Barbados case which had gone to the Privy Council. 
At any rate my impression was that he had been speaking to some lawyer 
on the subject. 

I had the greatest difficulty in calming him down and in getting 
him to see reason. I told him that a lawsuit would do him no good, 
would be expensive and might ruin him. It was clear to me that his 
pride was severely hurt and that he was not prepared to give up his po-
sition unless there was some way of his ‘saving face.’ I pointed out 
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that everyone knew his eyesight was bad and I suggested his retention 
on the board as a consultant. I went through with him the terms that 
had been offered him. I said that they seemed to me to be generous and 
that I was sure his health would improve if he had no further business 
worries. He was satisfied with the proposed pension etc., but he wanted 
a much higher sum for giving up his office and his shares. Eventually, 
he agreed to accept £6,000 for loss of office and the other terms were 
agreed as set out in a memorandum which I prepared. 

(sgd.) J. Edward deFreitas. 
6th May, 1957.” 
The directors of the company were of the opinion that difficult ques-

tions of law arose in respect of the provisions for the termination of 
Schuler’s employment as managing director in the agreement of December 
22, 1942, and that in the business interests of the company a lawsuit should 
be avoided and a settlement with Schuler arrived at, particularly in view of 
the political events of 1953. The British Guiana Constitution introduced 
earlier that year was suspended in October, 1953. After negotiations be-
tween the board of directors of the company, their legal advisers and 
Schuler, an agreement was entered into on May 20, 1954, between the 
company and Schuler whereby Schuler was inter alia to be paid $28,800 
by the company for loss of office as managing director. 

The following reasons were given by the Commissioners for 
their decision: 

1. The Commissioners say that the $28,800 was not paid under 
any scheme for employees of the appellant generally. 

2. The Commissioners say that the $28,800 was not paid by the 
appellant to get rid of an onerous contract. 

3. The Commissioners say the $28,800 was not paid by the ap-
pellant under any agreement between the appellant and Mr. Schuler, 
the managing director, for the payment to him of a salary for so many 
years, to last for a definite time, but with power to the appellant to ter-
minate the service by making the payment at once of a capital sum. 

4. The Commissioners say that Mr. Schuler, the managing direc-
tor, was not employed by the appellant for any fixed term and accord-
ingly, he possessed no right of office which was terminated before its 
time; that there was no abrogation of his rights, and that the appellant 
was under no obligation to compensate him for loss of office. 

5. The Commissioners say that the alleged compensation for loss 
of office was not and could not have been determined on the normal 
measure of such damages, that is to say, the loss of his salary, subject 
to a discount on the ordinary principle, in consideration of the fact that 
he might be out of employment. 
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6. The Commissioners say that the appellant may probably, in the 
absence of notice to terminate Mr. Schuler’s employment, have been 
liable in damages, but that the $28,800 was far in excess of what could 
reasonably be considered as damages on this account. 

7. The Commissioners say that while the appellant, to avoid legal 
action which the appellant considered might have had a damaging ef-
fect on the appellant’s business, might have agreed to pay an amount in 
excess of what could be considered as reasonable damages for termina-
tion of Mr. Schuler’s employment without notice, such excess would 
have been expended with a view to the preservation of the appellant’s 
business and accordingly would not be wholly and exclusively incurred 
in the production of the appellant’s income. In support of this opinion, 
the Commissioners cite Ward & Co., Ltd. v Taxes Comr., [1923] A.C. 
145. 

8. The Commissioners say the words “in the production of the in-
come” in s. 12 of the Income Tax Ordinance do not cover the same ex-
penditure as the words “for the purposes of the trade” in the Income 
Tax Act, 1952. The Commissioners cite in this respect Inland Revenue 
Comrs. v. Dowdall, O’Mahoney & Co., Ltd., [1952] 1 All E.R. 531, 
and Ward & Co., Ltd. v. Taxes Comr., [1923] A.C. 145. 

9. The Commissioners say that an expenditure incurred wholly 
and exclusively for the purpose of the trade may yet not be incurred 
wholly and exclusively in the production of the income (Ward & Co., 
Ltd. v. Taxes Comr., [1923] A.C. 145, and Montreal Coke & Manu-
facturing Co. v. Minister of National Revenue, Montreal Light, Heat & 
Power Consolidated v. Minister of National Revenue, [1944] 1 All 
E.R. 743.) 

10. The Commissioners say that damages or compensation for loss 
of office are not exigible to income tax in the hands of the recipient 
(Hunter v. Dewhurst (1932), 16 T.C. 605), and that accordingly, the 
principle laid down in British Transport Commission v. Gourley [1955] 
3 All E.R. 796, applies. 

11. The Commissioners say that on the basis of the accounts sub-
mitted to them the appellant did not suffer considerable losses by the 
year 1953. 

12. The Commissioners say that while the accounts for the year 
ended December 31, 1954, show a loss of $179,933: 

(a) no evidence was submitted to the Commissioners to show 
that the appellant did as a fact incur considerable losses for the pe-
riod January 1 to May 31, 1954, that is, to the date of resignation of 
Mr. Schuler. 

(b) The loss of $179,933 could not, in the absence of abundant 
proof, be reasonably attributed to the failing health of Mr. 
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Schuler, as such loss is to a large extent occasioned by the amorti-
sation of goodwill and of plant and machinery purchased from F. 
A. Persick Ltd. 

13. The Commissioners say that no evidence was adduced to the 
Commissioners as to the difficult questions of law and of fact which 
termination of the manager’s employment would have occasioned. 

14. The Commissioners say that while reference was made to 
the manager’s threat to smear the name of a company associated with 
the appellant, no evidence was adduced to the Commissioners as to any 
threat to smear the name of the appellant, or as to how such a threat 
could or would have affected or jeopardised in any way the business of 
the appellant. 

15. The Commissioners say the Commissioners had evidence 
before them on which they could, in all the circumstances of the case, 
reasonably conclude that in the settlement with Mr. Schuler the appel-
lant was not dealing with him strictly as managing director per se. 

16. The Commissioners say it is the duty of the Commission-
ers to determine for income tax purposes what is and what is not 
wholly and exclusively incurred in the production of the income. 

17. The Commissioners say that the case of Mitchell v. Noble 
(B.W.), Ltd., [1927] 1 K.B. 719, is distinguishable from the present 
case. 
At the hearing of this appeal counsel for the appellant and the Solicitor-

General both adopted the arguments they had advanced at the hearing of 
the abortive proceedings No. 1413/1957 Demerara, on July 21, 1958, 
where an appeal had been lodged by the appellant in the mistaken belief 
that an, additional assessment had been made following upon the Commis-
sioners’ letter to the appellant stating their intention to disallow the deduc-
tion of the sum of $28,800 abovementioned in ascertaining the chargeable 
income of the appellant in the year of assessment 1955. 

Counsel for the appellant submitted that on the facts the present case is 
indistinguishable from the case of Mitchell v. Noble (B.W.), Ltd., [1927] 1 
K.B. 719 (where a deduction was allowed) and that the law as to the de-
ductibility of the expenditure sought to be made in the present case is the 
same as that under the corresponding English provision, r. 3 of the Rules 
applicable to Cases I and II of Schedule D to the Income Tax Act, 1918. 

It may, perhaps, be more convenient to deal first with counsel’s Sub-
mission on the law applicable to the question of the deductibility of the 
expenditure sought to be deducted by the appellant—ss. 12 (1) and 14 (b) 
of the Income Tax Ordinance, Cap. 299. 

The relevant English provision applied in Mitchell v. Noble (B.W.), 
Ltd., [1927] 1 K.B. 719, r. 3 of the Rules applicable to Cases I and II of 
Schedule D of the Income Tax Act, 1918, is as follows: 
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“3. In computing the amount of the profits or gains to be charged, 
no sum shall be deducted in respect of — 

(a) any disbursements or expenses, not being money wholly 
and exclusively laid out or expended for the purposes of the trade, 
profession, employment or vocation . . . 

(b) any capital withdrawn from, or any sum employed or in-
tended to be employed as capital in such trade, profession, em-
ployment or vocation . . .” 

The words “for the purposes of the trade” in the corresponding pro-
vision of the Income Tax Act, 1842, were considered in Strong & Co., Ltd. 
v. Woodifield, [1906] A.C. 448, and Lord DAVEY’S observation on the 
meaning of those words has often since been quoted with approval. Lord 
DAVEY said ([1906] A.C. at p. 453): 

“These words are used in other rules, and appear to me to mean for 
the purpose of enabling a person to carry on and earn profits in the 
trade, etc. I think that the disbursements permitted are such as are made 
for that purpose. It is not enough that the disbursement is made in the 
course of, or arises out of, or is connected with, the trade, or is made 
out of profits or the trade. It must be made for the purpose of earning 
the profits.” 
In Morgan v. Tate & Lyle, Ltd., [1954] 2 All E.R., 413, Lord MORTON 

OF HENRYTON in applying Lord DAVEY’S observation said: 
“The last sentence of this observation has sometimes been quoted 

in isolation, but it cannot be supposed that, in this one short passage. 
Lord DAVEY intended to ascribe two different meanings to the words 
in question and, if his observation is read as a whole, I think it is clear 
that the last sentence in no way qualifies or alters the statement as to 
the meaning of the words in question which is contained in the first 
sentence.” 

The English provision was considered along with the corresponding Cana-
dian, Australian and South African provisions by THORSEN, P., in Imperial 
Oil, Ltd. v. Minister of National Revenue, [1948] 1 D.L.R. 305, cited by 
counsel for the appellant. Earlier THORSEN, P., had in Bond v. Minister of 
National Revenue, [1946] Ex. C.R. 577, expressed the view that the words 
“for the purpose of earning the income” in s. 6 (a) of the Income War Tax 
Act, 1927 [Canada], bore the same meaning as the words “for the purposes 
of the trade” in the corresponding English provision, and ANGERS, J., in 
expressing a like view in Hudson’s Bay Co. v. Minister of National Reve-
nue, [1948] 1 D.L.R. 145, said that the question has to be considered from a 
broad view of commercial accountancy as to what are proper charges 
against revenue and what are proper charges against capital. In Imperial 
Oil, Ltd. v. Minister of National Revenue, [1948] 1 D.L.R. 305, the ques-
tion was whether a sum paid as damages on account of the negligence of 
the taxpayer’s vessel in sinking another was an expense wholly, exclu-
sively and necessarily laid out for the purpose of earning the income. 
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The relevant provision, s. 6 of the Income War Tax Act, 1927 [Can-
ada], appears under Part II of the Act under the heading “Exemptions and 
Deductions” and sub-heading “Deductions from income not allowed”: 

“(1) In computing the amount of the profits or gains to be assessed 
a deduction shall not be allowed in respect of — 

(a) disbursements or expenses not wholly, exclusively and 
necessarily laid out or expended for the purpose of earning the in-
come.” 

THORSEN, P., held (as is stated in the head-note to the report): 
“(i) that the deductibility of disbursements or expenses under the 

Act is to be determined according to the ordinary principles of com-
mercial trading or well-accepted principles of business and accounting 
practice unless their deduction is prohibited by reason of their coming 
within the express terms of the excluding provisions of the Act and that 
if the expense is not within the express terms of the exclusion, its de-
duction should be allowed if it is in accord with the ordinary principles 
of commercial trading or well-accepted principles of business and ac-
counting practice; 

(ii) that the payment made as damages was in respect of a liabil-
ity for a happening that was incidental to the business of the appellant 
and that negligence on the part of the appellant’s servants in the opera-
tion of its vessel, with a consequential liability to pay damages for a 
collision resulting therefrom, was a normal and ordinary risk of the ma-
rine operations of the appellant’s business; 

(iii) that while s. 6 (1) (a) of the Act, by implication, prescribes 
that the expenditure should be made for the purpose of earning the in-
come it is not a condition of its deductibility that it should actually earn 
any income and the view that an expenditure may not be deducted 
unless it earns some income is quite erroneous; 

(iv) that the law as to the deductibility of an expenditure such as 
that sought to be deducted by the appellant in this case is the same un-
der s. 6 (1) (a) of the Act as under the corresponding sections of the 
English, Australian and South African Acts.” 
The first of the two Australian cases considered by THORSEN, P., was 

Todd v. Commissioners of Taxation [1913], N.S.W. Court of Review Deci-
sions 6, decided under s. 16 (1) (e) of the Income Tax (Management) Act, 
1912 [N.S.W.], which required the Commissioners to deduct from the in-
come of the taxpayer the following moneys and expenses: 

“(a) losses, outgoings, including commission, discount, travel-
ling expenses, and expenses actually incurred in New South Wales 
by the taxpayer in the production of his income.” 

In that case a ferry company paid damages to passengers in respect of 
injuries received, and claimed it as a loss incurred in the production of 
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the company’s income. The Commissioners disallowed the deduction, and 
on appeal, MURRAY, D.C.J., allowed it and in the course of his judgment 
said: 

“The question is whether this is a loss incurred by the taxpayer in 
the production of his income. These words mean as I suggested just 
now what is more fully expressed by the words ‘loss incurred by the 
taxpayer in the course of the production of his income . . . .’ The course 
of the production in this case is partly disembarking and embarking 
passengers. This was a loss which happened quite accidentally. There 
was misconduct on the part of some employee; but so far as the com-
pany is concerned it was purely accidental; and it did occur as a loss 
which might reasonably be contemplated to happen some time or other 
in the course of events which were a necessary incident to the produc-
tion of the income; because part of the carrying of passengers, for 
which they pay, is their embarkation and disembarkation. . . . Therefore 
I think this is a loss which does come within the section.” 
The second Australian case considered was Herald & Weekly Times 

Ltd, v. Federal Commissioner of Taxation [1932], 48 C.L.R. 113, decided 
under ss. 23 (1) (a) and 25 (e) of the Income Tax Assessment Act, 1922-
1929 [Australia]. Section 23 (1) (a) is as follows: 

“In calculating the taxable income of a taxpayer the total assessable 
income derived by the taxpayer from all sources in Australia shall be 
taken as a basis, and from it there shall be deducted — 

(a) all losses and outgoings (including commission, discount, 
travelling expenses, interest and expenses, and not being in the na-
ture of losses and outgoings of capital) actually incurred in gaining 
or producing the assessable income.” 

Section 25 (e) is as follows: 
“A deduction shall not, in any case, be made in respect of any of 

the following matters: 
(e) money not wholly and exclusively laid out or expended for 

the production of the assessable income.” 
In that case the appellant, the proprietor and publisher of an evening 

newspaper, claimed as a deduction from its assessable income moneys paid 
by way of compensation, either before or after judgment, to persons claim-
ing damages in respect of libels published in that paper and amounts repre-
senting the costs of contesting the claims or of obtaining advice in regard 
thereto. The Commissioner disallowed the deduction and the Supreme 
Court of Victoria dismissed an appeal from his ruling, MANN, J., being of 
the opinion that although the expenditure was an unavoidable consequence 
of the business of publishing the newspaper it was not in any sense a pro-
ductive expenditure directly or indirectly, and that the sums paid were not 
“wholly and exclusively laid out or expended for the pro 
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duction of assessable income.” The High Court of Australia reversed this 
judgment and allowed the deduction. DUFFY, C.J., and DIXON, J., said 
((1932), 48 C.L.R. at p. 118): 

“None of the libels or supposed libels was published with any other 
view than the sale of the newspaper. The liability to damages was in-
curred, or the claim was encountered, because of the very act of pub-
lishing the newspaper. The thing which produced the assessable in-
come was the thing which exposed the taxpayer to the liability or claim 
discharged by the expenditure. It is true that when the sums were paid 
the taxpayer was actuated in paying them, not by any desire to produce 
income, but, in the case of damages or compensation, by the necessity 
of satisfying a claim or liability to which it had become subject, and, in 
the case of law costs by the desirability, or urgency of defeating or di-
minishing such a claim. But this expenditure flows as a necessary or a 
natural consequence from the inclusion of the alleged defamatory mat-
ter in the newspaper and its publication.” 
The corresponding South African provisions referred to were ss. 11 (2) 

and 13 of the Income Tax Act, 192S. The former Section provides that cer-
tain deductions from income for the purpose of determining taxable income 
should be made as follows: 

“11. (2) The deductions allowed shall be— 
(a) expenditures and losses actually incurred in the Union in the 

production of the income, provided such expenditures or losses are not 
of a capital nature.” 
Section 13 (b) provides as follows: 

“13. No deduction shall, as regards income derived from any trade, 
be made in respect of any of the following matters: 

(b) any moneys not wholly or exclusively laid out or expended 
for the purposes of trade.” 
THORSEN, P. (in Imperial Oil, Ltd. v. Minister of National Revenue, 

1948] 1 D.L.R. 305) reviewed a number of the decisions by South African 
courts under the abovementioned provisions. He refers (C. Tax C. at p. 
364) to Income Tax Case No. 8 in which INGRAM, P., said ((1923) 1 S.A. 
Tax Cases at page 58): 

“In the case of Lockie Bros. v. Commissioner for Inland Revenue 
[1922] T.P.D. 42, MASON, J., interpreted the words ‘losses and out-
goings actually incurred in the production of the income’ as meaning 
‘expenditures incurred in the course of and by reason of the ordinary 
operations undertaken for the purpose of conducting the business.’ 
When applying the construction each case must, of course, depend on 
its own merits, and in certain cases the dividing line might not be easy 
to demarcate.” 
THORSEN, P., also referred to Port Elizabeth Electric Tramway Co., 

Ltd. v. Inland Revenue Comrs. ((1935), 8 S.A. Tax Cases at p. 17), where 
WATERMEYER, A.J.P., is reported as stating: 
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“All expenses attached to the performance of a business operation 
bona fide performed for the purpose of earning income are deductible 
whether such expenses are necessary for its performance or attached to 
it by chance or are bona fide incurred for the more efficient per-
formance of such operation provided they are so closely connected 
with it that they may be regarded as part of the cost of performing it.” 
After referring to the judgment of the Privy Council in Montreal Coke 

& Manufacturing Co. v. Minister of National Revenue, [1944] 1 All E.R. 
743, a case decided under the Canadian provision, THORSEN, P., said (C. 
Tax C. at p. 372): 

“The result is that the law as to deductibility of an expenditure 
such as that sought to be deducted by the appellant is the same under s. 
6 (a) as under the corresponding sections of the English, Australian and 
South African Acts.” 
He went on to say (ibid., at pp. 372, 373): 

“Even apart from the decisions it is a reasonable interpretation of s. 
6 (a) that it should be so, even although there are some differences in 
language. It is obvious that the words ‘for the purpose of earning the 
income’ in s. 6 (a) as applied to disbursements or expenses, cannot be 
construed literally, for the laying out or expending of disbursements or 
expenses cannot by itself ever accomplish the purpose of earning the 
income. As WATERMEYER, A.J.P., pointed out in Port Elizabeth Elec-
tric Tramway Co., Ltd. v. Inland Revenue Comrs. [1935], 8 S.A. Tax 
Cases 13, income is earned not by the making of expenditures but by 
various operations and transactions in which the taxpayer has been en-
gaged or the services he has rendered in the course of which expendi-
tures may have been made. These are the disbursements or expenses 
referred to in s. 6 (a), namely, those that are laid out or expended as 
part of the operations, transactions or services by which the taxpayer 
earned the income. They are properly, therefore, described as dis-
bursements or expenses laid out or expended as part of the process of 
earning the income. This means that the deductibility of a particular 
item of expenditure is not to be determined by isolating it. It must be 
looked at in the light of its connection with the operation, transaction 
or service in respect of which it was made so that it may be decided 
whether it was made not only in the course of earning the income but 
as part of the process of doing so.” 
The Canadian provision had earlier, in 1944, been considered by the 

Privy Council in Montreal Coke & Manufacturing Co. v. Minister of Na-
tional Revenue, [1944] 1 All E.R. 743, on appeal from the Supreme Court 
of Canada. Reference was made in the course of the argument before the 
Board to a number of reported cases on the corresponding English Domin-
ion and Indian revenue statutes, but as is stated in the judgment of the 
Board ([1944] 1 All E.R at p. 747), the Board did not consider it necessary 
to discus’s those authorities. In construing the Canadian provision Lord 
MACMILLAN in delivering the judgment of the Board said a p. 746: 
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“If the statute permitted the deduction of expenditure incurred for 
the purpose of increasing income the appellants’ might well have pre-
vailed. But such a criterion would have opened a very wide door. It is 
obvious that there can be many forms of expenditure designed to in-
crease income which would not be appropriate deductions in ascer-
taining annual net profits or gain. The statutory criterion is a much nar-
rower one. Expenditure to be deductible must be directly related to the 
earning of income.” 
The last sentence bears a close resemblance to the words used by Vis-

count CAVE, L.C., in Ward & Co., Ltd. v. Taxes Comr., [1923] A.C. 145, in 
formulating the test to be applied in respect of the corresponding New Zea-
land provision where the relevant words were “in the production of the as-
sessable income”: 

“. . . it must have been incurred for the direct purpose of producing 
profits.” 
In Ward’s case a brewery company, carrying on business in New Zea-

land, expended money in printing and distributing anti-prohibition literature, 
a poll of the voters of New Zealand being about to be taken under statutory 
authority as to whether or not prohibition of intoxicating liquor should be 
introduced. The poll resulted in a small majority against prohibition. The 
appellants sought to deduct the expenditure in the assessment of income de-
rived from their business for the purposes of the Land and Income Tax Act, 
1916 [N.Z.]. The Commissioner of Taxes rejected the deduction as one 
which could not be made having regard to s. 86 (1) (a) of that Act. The Court 
of Appeal of New Zealand affirmed the decision of the Commissioners of 
Taxes. The provisions of s. 86 (1) (a) of the Act are as follows: 

“In calculating the assessable income derived by any person from 
any source no deduction shall be made in respect of any of the following 
sums or matters: 

(a) Expenditure or loss of any kind not exclusively incurred in the 
production of the assessable income derived from that source. . . .” 
The reasoning of the Court of Appeal upon the point raised was referred 

to with approval by Viscount CAVE, L.C., in delivering the opinion of the 
Board ([1923] A.C. at p. 149): 

“The conclusion of the Court of Appeal upon this point is contained 
in the following passage in the judgment of the court: 

“The question, therefore, is: Was the expenditure under consid-
eration exclusively incurred in the production of the assessable in-
come, for unless it was so, the Act expressly prohibits its deduction 
from such income. This question must, we think, be answered in the 
negative. We find it quite impossible to hold that the expenditure 
was incurred exclusively, or at all, in the production of the assess-
able income. It was incurred not for the production of income, but 
for the purpose of preventing the extinction of the business from 
which the income was derived, which is quite a different thing. It 
was 
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contended by the company that it was illogical that while legitimate 
expenses incurred in the production of the income are deductible, 
similar expenses incurred for the much more important purpose of 
keeping the profit-making business alive are not deductible, and, fur-
ther, that it was inequitable that the Legislature should, on the one 
hand, force a certain class of traders into a struggle for their very ex-
istence, and, on the other hand, treat the reasonable expenses in-
curred in connection with such struggle as part of the profits assess-
able to income tax. These aspects of the matter are clearly and forci-
bly set out in the contentions of the company as embodied in the cor-
respondence with the Commissioner contained in the case, but they 
raise questions which can only be dealt with appropriately by the 
Legislature. This court, however, cannot be influenced by such con-
siderations, being concerned only with the interpretation and appli-
cation of the law as it stands.’ 
Their Lordships agree with this reasoning. The expenditure in 

question was not necessary for the production of profit, nor was it in 
fact incurred for that purpose. It was a voluntary expense incurred with 
a view to influencing public opinion against taking a step which would 
have depreciated and partly destroyed the profit-bearing thing. The ex-
pense may have been wisely undertaken, and may properly find a 
place, either in the balance sheet or in the profit-and-loss account of the 
appellants; but this is not enough to take it out of the prohibition in s. 
86, sub-s. 1 (a), of the Act. For that purpose it must have been incurred 
for the direct purpose of producing profits. The conclusion may appear 
to bear hardly upon the appellants; but, if so, a remedy must be found 
in an amendment of the law, the terms of which are reasonably clear.” 
In concluding the opinion of the Board, Viscount CAVE said: 

“It is only necessary to add that the decisions on the English Income 
Tax Acts, the language of which is different from that of the New Zea-
land Act, have no real bearing upon the question now under decision.” 
That case was considered by the House of Lords in Morgan v Tate & 

Lyle, Ltd., [1954] 2 All E.R. 413. Lord MORTON OF HENRYTON, in deliver-
ing his judgment (in which Lord ASQUITH OF BISHOPSTONE concurred), 
after referring to the reasoning of the New Zealand Court of Appeal in 
Ward’s case said [1954] 2 All E.R. at p. 420): 

“In my view this case is of no assistance to the Crown, having re-
gard to the difference in language which is pointed out by the Board in 
the last sentence just quoted. The language of the New Zealand statute 
is much narrower than that of r. 3 (a), and I think that if the Board had 
been applying r. 3 (a) to the facts in the New Zealand case its decision 
might have been to the opposite effect. It is noteworthy that Viscount 
CAVE, L.C., in delivering the judgment of the Board, said that in order 
to take the expense in question out of the prohibition in s, 86 (1) (a) of 
the New Zealand Act (ibid., 150), . . . . it must have been incurred for 
the direct purpose of producing 
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profits.’ With this observation should be contrasted the observation of 
Viscount CAVE, L.C., only three years later, in regard to r. 3 (a) in Brit-
ish Insulated & Helsby Cables v. Atherton, [1926] A.C. 205: 

‘It was made clear in the above cited cases of Usher’s Wilt-
shire Brewery, Ltd. v. Bruce, [1915] A.C. 433, and Smith v. Incor-
porated Council of Law Reporting for England and Wales, [1914] 
3 K.B. 674, that a sum of money expended, not of necessity and 
with a view to a direct and immediate benefit to the trade, but vol-
untarily and on grounds of commercial expediency, and in order 
indirectly to facilitate the carrying on of the business, may yet be 
expended wholly and exclusively for the purposes of the trade; and 
it appears to me that the findings of the Commissioners in the pre-
sent case bring the payments in question within that description.’ ” 

Lord REID in his judgment ([1954] 2 All E.R. at p. 425) also contrasted 
what Viscount CAVE had said in Ward’s case and in Atherton’s case and 
Stated at page 426; 

“If that is a correct statement of the law in England—and I think it 
is—it is not difficult to see why the Board in Ward’s case said that the 
English decisions had no real bearing on the question in Ward’s case. And, 
if that is so, then it appears to me that the converse must be true: Ward’s 
case has no real bearing on the question now before your Lordships.” 
Lord TUCKER, in his dissenting judgment, declined to examine the precise 

difference in the language of the New Zealand and English provisions, while 
Lord KEITH, in his dissenting judgment ([1954] 2 All E.R. at p. 439), said: 

“We were referred to an Australian case of W. Nevill & Co., Ltd. v. 
Federal Comr. of Taxation (1937), 56 C.L.R. 290, in which the High 
Court of Australia held that a sum paid to a managing director to se-
cure his resignation was a loss or outgoing incurred in gaining or pro-
ducing assessable income, language nearly identical with that in the 
New Zealand case of Ward. In that case (i.e. Nevill) Ward’s case, Brit-
ish Indulated & Helsby Cables v. Atherton, [1926] A.C. 205, and 
Mitchell v. Noble (B.W.), Ltd. were all before the court and a perusal of 
the judgments in that case satisfies me that, in determining what is an 
expenditure to produce assessable income, the Australian Court pro-
ceeded on the same principles and reached the same result as would 
have been recognised and reached by an English Court deciding what 
was an expense laid out for the purposes of the trade.” 
The Australian case of W. Nevill & Co., Ltd. v. Federal Comr. of Taxa-

tion (1937), 56 C.L.R. 290, had been referred to by Lord MORTON who ex-
pressed the opinion that the wording of the Australian provision was nar-
rower than that of the corresponding English provision. In the course of his 
judgment ([1954] 2 All E.R. at pp. 418, 419) he said: 

“I can see no distinction in principle between a payment made to 
preserve the status and dividend-earning power of the company and a 
payment made to prevent seizure of the company’s profit-earning as-
sets. It is interesting to note that in W. Nevill & Co., Ltd. v. 
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Federal Comr. of Taxation (1937), 56 C.L.R. 290, the High Court of 
Australia arrived at the same conclusion, on similar facts, when con-
struing the narrower wording of s. 25 (e) of the Income Tax Assess-
ment Act, 1922-32 [A], ‘wholly and exclusively laid out’ or expended 
for the production of assessable income.” 
If regard is had to the tests formulated in the judgments of the Privy 

Council in the cases of Montreal and Word and by Viscount CAVE, L.C., in 
British Insulated & Helsby Cables v. Atherton, together with the opinions 
of Lord MORTON, Lord REID and Lord ASQUITH in Morgan v. Tate & Lyle, 
Ltd. referred to above, it would appear that the wording of the Canadian 
provision is somewhat narrower than that of the corresponding English 
provision. However, as early as 1937, the Privy Council had adopted the 
test formulated by the Lord President (Lord CLYDE in Addie & Sons’ Col-
lieries, Ltd. v. Inland Revenue Comrs. [19241 S.C. 231, decided under the 
English provision, in construing the corresponding Indian provision in the 
case of Tata Hydro-Electric Agencies, Ltd. (Bombay) v. Income Tax 
Comr., Bombay Presidency and Aden, [1937] 2 All E.R. 291. The relevant 
Indian enactment was the Income Tax Act, 1922 [India], s. 10 (2) of which 
provided that the profits or gains from any business carried on by the as-
sessee were to be computed after making allowance for 

“(ix) any expenditure (not being in the nature of capital expendi-
ture) incurred solely for the purpose of earning such profits or gains.” 
It will be observed that the Canadian provision is in terms very similar 

to the corresponding Indian provision. 
If I am correct in the conclusions I have drawn from an examination of 

the decision referred to above, it would appear that the opinions of the 
Privy Council in the Ward and Montreal cases as to the construction of the 
provisions in the New Zealand Act and the Canadian Act respectively are 
not easily reconcilable with its opinion as to the construction of the corre-
sponding provision in the Indian Act. 

If it is necessary for me to state my opinion I would prefer the con-
clusion reached by Lord MORTON to the effect that the New Zealand and 
Australian provisions are in terms narrower than the corresponding English 
provision and I would hold that the Canadian provision is also in terms nar-
rower than the English provision and is in terms similar to the cor-
responding Australian, New Zealand and British Guiana provisions. 

As to the South African provisions, s. 13 (b) (which relates to pro-
hibited deductions) is in terms identical with the corresponding English 
provision, while s. 11 (2) (which relates to allowable deductions) is in 
terms very similar to the corresponding Australian provision and also to s. 
12 (1) of the Income Tax Ordinance, Cap. 299. Sections 12 (1) and 14 (b) 
of the Ordinance closely resemble ss. 23 (1) (a) and 25 (e) of the Income 
Tax Assessment Act, 1922-1929 [A.]. 

Section 14 (b) of the Income Tax Ordinance, Cap. 299, provides as fol-
lows: 
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“For the purpose of ascertaining the chargeable income of any 
person no deduction shall be allowed in respect of— 

(b) any disbursement or expenses not being money wholly and ex-
clusively laid out or expended for the purpose of acquiring the in-
come.” 
Section 12 (1) of the Ordinance provides: 

“For the purpose of ascertaining the chargeable income of any per-
son there shall be deducted all outgoings and expenses wholly and ex-
clusively incurred during the year immediately preceding the year of 
assessment by that person in the production of the income . . .” 
The fact that a disbursement or expense may be allowable under s. 12 

(1) of the Ordinance does not necessarily permit it to be deducted for the 
purpose of ascertaining chargeable income. It must also not be a prohibited 
deduction under s. 14. In the English, Canadian and New Zealand Acts 
there are no provisions as to deductibility of disbursements and expenses 
other than those which refer to prohibited deductions. Under those Acts, as 
was held by THORSEN, P., in Imperial Oil, Ltd. v. Minister of National 
Revenue, [1948] 1 D.L.R. 305, the deductibility of disbursements or ex-
penses is to be determined according to the ordinary principles of commer-
cial trading or well-accepted principles of business and accountancy prac-
tice unless their deduction is prohibited by reason of their coming within 
the express provisions of the enactment. (See Gresham Life Assurance So-
ciety v. Styles, per Lord HALSBURY ([1892] A.C. at p. 316), and Usher’s 
Wilshire Brewery, Ltd. v. Bruce, per the Earl of LOREBURN ([1915] A.C. at 
p. 444.) 

In my view the test to be applied in determining whether a disburse-
ment or expense is an allowable deduction under the Ordinance is that it 
must have been incurred for the direct purpose of producing profits. It must 
of course be observed, as Lord KEITH pointed out in Morgan v. Tate & 
Lyle, Ltd., [1954] 2 All E.R. 413, that an expenditure may be made for the 
direct purpose of producing profit though the means of achieving that pur-
pose are indirect. 

Having determined the test to be applied, the next step is to apply that 
test to the facts of the case in question. The facts of this case show that the 
payment to Schuler was made bona fide by the appellant for the purpose of 
getting rid of a managing director whom the appellant considered ineffi-
cient and to avoid a lawsuit for wrongful dismissal which might involve 
publicity detrimental to the business interests of the appellant. 

It is clear that the appellant could not induce Schuler to go for any 
lesser sum despite efforts to do so. Had the appellant refused to pay him 
that entire sum there was the real risk of being involved in a lawsuit which 
it was in the company’s business interests to avoid. The expenditure was 
made for the purpose of increasing the efficiency of the company (not, as 
suggested by the respondents, with a view to the preservation of the appel-
lant’s business) and therefore increasing its income 
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producing capacity. It is unnecessary that the chargeable income for the pro-
duction of which the expenditure was made should be that of the year of as-
sessment. 

In my opinion payments of this kind are expenses wholly and exclusively 
laid out for the purpose of acquiring the income and are wholly and exclu-
sively made in the production of the income. It was contended on behalf of the 
respondents that Schuler could have been dismissed at any time on the ground 
of inefficiency, that at most he could recover an amount in lieu of notice or 
damages for wrongful dismissal, and that the allowable deduction in respect of 
any compensation awarded him should be limited to such an amount. This 
contention is in my view wholly erroneous. It ignores the realities of the situa-
tion. Further, there is no suggestion that the amount paid was not paid in the 
bona fide belief that it was necessary to pay that whole amount in order to get 
rid of Schuler as managing director and so increase the efficiency of the com-
pany with the objective of conducting the business on a profitable basis. 

The payment was not an outgoing of a capital nature. It was not made for 
the purpose of acquiring any new plant or for any permanent improvement in 
the assets of the business. It was made in connection with the question of per-
sonnel. 

Lastly, it was contended on behalf of the respondents that compensation 
for loss of office is not exigible to income tax in the hands of the recipient and 
that any deduction allowed should be limited to an amount which would be 
assessed after taking into account the tax Schuler would have had to pay had 
he earned the amount paid him as compensation for loss of office. In support 
of this contention the case of British Transport Commission v. Gourley, [1955] 
3 All E.R. 796, was cited. That case is not an authority for any such proposi-
tion. In that case the question whether the tax position should be taken into 
account in compensation cases was expressly left open by the House of Lords. 
In referring to Comyn v. A.G., [1950] I. R. 142, a case of compensation for 
compulsory acquisition of property, Lord GODDARD said that he should have 
thought it questionable whether a reduction of the amount to be paid as com-
pensation based on prospective tax liability of the owner of the capital asset 
was in accordance with the true principle of valuation. In W. Rought, Ltd. v. 
West Suffolk C.C., [1955] 2 All E.R. 337, the Court of Appeal held that it was 
not legitimate to make any deduction from the compensation awarded for loss 
of profits by a company, in respect of specific orders during the interruption of 
manufacturing operations by any consideration of the company’s possible tax 
liability. 

The decision of the Court of Appeal was reversed by the House of Lords 
sub nom. West Suffolk C. C. v. W. Rought, Ltd., [1956] 3 All E.R. 216, who 
held that in assessing the amount to be awarded for temporary loss of profits 
the tax position must be taken into account and the compensation to foe 
awarded for the loss of profits should be reduced by the amount of additional 
taxation which the respondents would have had to bear if they had earned the 
profits. But the fact is that that decision is referable only to a case where the 
compensation is to be assessed on certain principles and 
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awarded. Where the party to be compensated negotiates with another and 
will take not less than a certain sum as compensation, the principle in the 
Gourley case has no application. The party to be compensated will not ac-
cept the agreed sum less an amount for tax. He will refuse it. The agreed 
sum is what he has bargained for. Whether that sum is or is not exigible to 
tax in the recipient’s hand is immaterial. 

The appeal succeeds and is allowed. The additional assessment dis-
charged. 

There will be costs to the appellant fixed in the sum of $360. 

Appeal allowed. 

Solicitors: Cameron and Shepherd (for the appellant); Crown Solicitor (for 
the respondents). 
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(Court of Criminal Appeal (Holder, C.J., Luckhoo and Miller, JJ.) March 
13, 20, 25, May 9, 1959) 
Criminal law—Rape—Corroboration—Whether judge should point out every 

piece of evidence capable of amounting to corroboration. 

There is no duty upon the judge to point out every piece of evidence which is 
capable of amounting to corroboration provided he has sufficiently told the jury 
what in law is meant by corroboration. 

Appeal dismissed. 

L. A. Luckhoo, Q.C., for the appellant. 
G. A. S. Van Sertima, Crown Counsel, for the Crown. 

Judgment of the Court: The appellant George Sangster was on the 7th 
November, 1958, convicted by a jury at the Demerara criminal sessions of 
rape, contrary to s. 76 of the Criminal Law (Offences) Ordinance, Cap. 10, and 
was sentenced by the trial judge (PHILLIPS, J.) to four years’ imprisonment. 
From his conviction he has appealed. 

The case for the prosecution was that the virtual complainant Khum-
wattie, a girl of about 16 years of age, lived with her father and her mother 
Kowsilla Shivtahal at Mahaica, East Coast, Demerara. Khumwattie worked as 
a sales clerk at a parlour at New Market and Thomas Streets, Georgetown. On 
Monday 5th May, 1958, Kowsilla came to Georgetown where she did some 
shopping. At about 1.00 p.m. she joined a hired car driven by the appellant at 
the Stabroek market along with other passengers to return to her home and at 
her direction the appellant drove the car to the shop where Khumwattie 
worked. There Kowsilla pointed out Khumwattie to the appellant and asked 
him to take Khumwattie also as a passenger. The appellant said that he could 
not then take both of them as the car was full. Kowsilla asked the appellant to 
take Khumwattie and to return for her. The appellant declined to do so and said 
that he would return later to take Khumwattie home. Kowsilla then told 
Khumwattie that the appellant would return for her to take her home. 
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At about 5.30 p.m. that day the appellant returned to the parlour for Khum-
wattie. Khumwattie joined the car sitting in the back seat. The appellant drove to 
La Penitence market where the only other passenger dismounted. The appellant 
then drove through various streets into the La Repentir cemetery and stopped the 
car in the vicinity of the new Mohammedan burial ground, an area entirely sur-
rounded by bushes and without any house or other building nearby. The appel-
lant asked her if she knew for what he had brought her there. She said “No” and 
becoming afraid began, to cry. The appellant then said he would kill her with a 
knife which he held if she did not allow him to do what he wanted to do. He then 
came into the back seat of the car, wound up the windows and took off his 
clothes except his singlet. He told her that he wanted her to get a child for him 
and when she tried to shout he placed his hands over her mouth. He told her to 
take off her pantie and as she did not do so he pulled them off and had sexual 
intercourse with her against her will. When he was finished he gave her a cheese 
cloth to clean herself and he did likewise with another cheese cloth at a pond 
nearby. Khumwattie put on her pantie and when requested by the appellant to sit 
beside him in the front seat she refused to do so. The appellant then drove to the 
La Penitence market where four men joined the car. On the appellant’s in-
structions she sat in the front seat. He then drove to the Bourda market where a 
woman joined the car sitting in the front seat. The appellant drove along the East 
Coast Road, the woman passenger getting off at Unity and Khumwattie at Maha-
ica. There she tendered the fare $1:—whereupon the appellant told her “Man 
don’t worry with fare; what I do to you it would not look nice to take money 
from you”. In answer to Kowsilla the appellant stated that the reason for arriving 
so late—7 p.m.—was because the road was bad. As soon as Khumwattie got into 
her home she began to cry and disclosed to her mother what the appellant had 
done to her. She was sent by her mother to have a bath and in the bath she 
washed her pantie which had been soiled with blood. On the following morning 
Khumwattie accompanied by her mother went to Brickdam police station where 
they made a report about the matter. Khumwattie was taken to Dr. Jaikaran, the 
police surgeon. On examination Dr. Jaikaran found a fresh bruise on the right 
hymeneal margin consistent with having been sustained 24 hours earlier during 
sexual intercourse. He also stated that in his opinion Khumwattie was a virgin 
before the injury was sustained. Khumwattie, in evidence, stated that prior to the 
appellant’s attack she was a virgin. 

At about 2.30 p.m. on the 6th May, 1958, shortly after Khumwattie had 
made her report to the police at Brickdam, Detective Constable Providence went 
to the East Coast car park at Commerce Street, Georgetown, where he saw the 
appellant and told him that Khumwattie had reported that he had raped her on 
the previous afternoon. The appellant after being cautioned told Providence: 

“Man me and the girl a friend, she tell me she want a job. I been with her but 
find out the girl young, me no drive plenty force”. 
The appellant was then arrested and taken by Police Constable Providence 

along with his motor car and a woman passenger to Brickdam police station. 
There the car was searched and on the shelf of the car was found a cheese cloth 
and an “Eddie Polo” knife both of which the appel 



 81
SANGSTER v. R. 

lant in answer to the Police Constable Providence stated were his property. 
Police Constable Providence thereupon disclosed to the appellant that 
Khumwattie had alleged that she had used his cheese cloth to wipe off her 
private parts after the alleged offence and that she had also alleged that he 
had threatened her with a knife. The appellant then disclaimed ownership 
of the knife stating that it belonged to the woman passenger who was still 
in the car. He repeated that statement thrice before the woman, after hesi-
tating for a while, stated that the knife belonged to her. This knife Khum-
wattie identified in evidence as the one with which she had been threatened 
by the appellant. 

On Wednesday 7th May, 1958, the appellant was at Criminal Investiga-
tion Department, Enquiries Office, Brickdam, with one Gouveia when Detec-
tive Constable Harding who was dressed in civilian clothes went into the of-
fice. As he entered he heard the appellant tell Gouveia — 

“I did go to fuck the girl, but I meet maiden and before I can get through a 
break. The girl is 16 years old and they cannot do me anything and I have 
no statement to give the police”. 
It was also part of the case for the prosecution that the appellant was, be-

fore the 5th May, 1958, a stranger to Khumwattie. 
The case for the appellant was to the effect that he had known Kowsilla 

for three years and that she had travelled by his car on several occasions. He 
had known Khumwattie for about a year before the 5th May, 1958, and she 
also had travelled by his car on about six occasions during a period of three 
months immediately preceding the 5th May, 1958. In the month of April, 
1958, Khumwattie travelled from Mahaica to Georgetown in his car and he 
told her he liked her, loved her, appreciated her and that he wanted her to 
marry him; that he was married before but was living apart from his wife for 
several years. He told her that if she would agree to marry him he would get a 
divorce and marry her. Khumwattie then said that she did not know if her 
mother would agree. On the 5th May, 1958, she joined his car at about 5.30 
p.m. and after the other passengers had left the car at La Penitence he and 
Khumwattie were left alone in the car. He told her today was the best day and 
that her mother not being there they “could have a little time”. She then en-
quired whether it was not too late and on being assured it was not, she agreed 
and at his request came into the front seat of the car. He then drove to the bur-
ial ground, fondling her on the journey. In the burial ground he stopped the car 
and had intercourse with her in the back seat with her consent. 

The appellant admitted that Khumwattie had asked him his age and that he 
told her he was 24 years of age. In fact he was 38 years of age. He denied that 
he had the “Eddie Polo” knife in the car at that time or that it belonged to him. 
He also denied speaking to Gouveia or saying what Harding in evidence stated 
that he heard him say. 

At the hearing of this appeal counsel for the appellant applied for and ob-
tained leave to add a further ground of appeal to those originally filed — 
Whether the verdict of the jury should not be set aside on the 
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ground that it is unreasonable and/or cannot be supported having regard to the 
evidence. 

Counsel for the appellant first submitted that the trial judge directed the 
jury that the evidence of the witnesses Police Constable Providence and Police 
Constable Harding could be regarded by them as providing corroboration in 
law and that he was in error in so doing. Police Constable Providence had 
stated in evidence that the appellant after being cautioned on the 6th May, 
1958, had said — 

“Man me and the girl a friend she tell me she want a job. I been with her 
but I find the girl young, me no drive plenty force”. 

Police Constable Hackett stated in evidence that he had overheard the ap-
pellant tell Gouveia at Criminal Investigation Department on the 7th May, 
1958 — 

“I did go to fuck the girl, but I meet maiden and before I can get through a 
break. The girl is 16 years old and they cannot do me anything and I have 
no statement to give the police.” 

The trial judge’s directions to the jury in this regard were as follows— 

“There are certain statements alleged to have been made by the accused 
after the event. It will be for you to say what interpretation to put on those 
words. It is purely a matter for you as to what they mean. The words may 
mean that he did have sexual intercourse with the girl, and she consented, 
in which case, you should not use statements made by the accused as cor-
roboration of her testimony, and on the other hand you may interpret the 
words to mean that he was saying that he did have sexual intercourse with 
the girl and that she did not consent. It is purely a matter for you, gentle-
men of the jury. If that is what he was meaning by the words he used, if 
you believe they were used, then that may be some corroboration of her 
testimony; but it is purely a matter for you;” 

and later in his summing up the trial judge, referring to what Providence said 
the appellant had told him after being cautioned, said — 

“It is a matter for you as to what those words mean. They may well mean 
that he was saying that he had intercourse with her consent. It is a matter 
for you, gentlemen”. 

Counsel for the appellant contended, and crown counsel agreed, that that 
evidence even if believed was not capable of being regarded as an admission 
by the appellant of sexual intercourse without consent and therefore not capa-
ble of providing corroboration of the girl’s testimony. 

In R. v. Zielinki (1950), 34 Cr. App. R. 193, the Lord Chief Justice in de-
livering judgment of the Court of Criminal Appeal said at p. 197 — 

“. . . It is not, in the view of the court, the duty of the judge to point out to 
the jury pieces of evidence which are capable in law of 
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amounting to corroboration, though judges frequently do so. Of course, 
if a judge points to a piece of evidence as being capable in law of 
amounting to corroboration and it turns out that it is not capable of 
amounting to corroboration then the conviction may be quashed; but 
there is no duty upon the judge to point out every piece of evidence 
which is capable of amounting to corroboration, providing he has suf-
ficiently told the jury what in law is meant by corroboration”. 
The trial judge, it will be observed, did not tell the jury that if they be-

lieved the appellant had uttered these words they could be considered as 
being corroborative of the girl’s denial of consent. What he did tell them 
was that it was for them to say, if they believed the words were used, what 
interpretation was to be put upon the words; that if the words meant he did 
have sexual intercourse with the girl with her consent they could not be 
used as corroboration of her testimony; if without her consent then they 
may be some corroboration of her testimony. 

In our opinion the trial judge’s direction could not have misled the jury 
in the way suggested by counsel and we are of the view that counsel’s 
submission is based on a misconception of the meaning of the direction 
given to the jury. 

Counsel next submitted that the direction given by the trial judge on 
the meaning of corroboration though correct as far as it went was insuffi-
cient. The trial judge told the jury — 

“ However, it is the duty of the judge, to warn the jury, that it is 
dangerous and unsafe to convict an accused person upon the uncor-
roborated evidence of the woman alone. It is always dangerous and un-
safe to do so for reasons which I have tried to explain. The law is, 
however, that in any particular case, if the jury find that they can rely 
upon the testimony and truthfulness of the particular woman, in the 
particular case, they may convict upon her evidence, even unsupported 
or uncorroborated, on her evidence alone. Therefore, it is for you, as 
you are the jury trying this case, to decide as to whether you can rely 
upon the trustworthiness, rely upon the truthfulness of the woman, 
Khumwattie, in this case. 

Corroboration in this regard means some independent testimony 
that will show that the crime of rape was committed, and that she was 
ravished against her will and her consent; and some independent testi-
mony that implicates the accused in the commission of the rape against 
her will and her consent. 

The accused in this case, as I have intimated to you, has alleged 
that he did have sexual intercourse with this woman but that she con-
sented. The issue is whether the woman consented or not. It is very im-
portant that there should be corroboration and also very important for 
you to test with scrutiny her evidence and see if you can rely on it”. 

We are unable to agree with counsel’s submission that this direction as to 
the meaning of corroboration was insufficient and we are of the view 
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that the direction given by the trial judge on the meaning of corroboration 
was in the circumstances of this case adequate. 

Finally, counsel submitted that the verdict of the jury should be set 
aside on the ground that it is unreasonable and/or cannot be supported hav-
ing regard to the evidence. 

It is not contended by counsel that the trial judge did not in his sum-
ming up deal adequately with the evidence or with the defence and indeed 
we are satisfied that the trial judge dealt very fully and carefully with the 
evidence in his charge to the jury. The various features of the evidence 
stressed by counsel for the appellant at the hearing of this appeal in making 
this submission were fully put to the jury by the trial judge. 

Quite apart from the fact that the jury heard the evidence and saw the 
witnesses, we ourselves have examined the evidence with care and cannot 
agree that the verdict is unreasonable or cannot be supported having regard 
to the evidence. This ground of appeal also fails. Counsel abandoned the 
remaining grounds of appeal. 

In the result the appeal is dismissed and the conviction and sentence af-
firmed. Sentence to run from the date of conviction. 

Appeal dismissed. 
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(Supreme Court (Luckhoo, J.) February 16, May 4, 14, 1959) 
Immovable property — Unregistered tenancy — Transport of reversion to 

third party — Whether tenancy survived — Deeds Registry Ordinance, Cap. 32, ss. 
14 (2) and 23 (1). 

D rented land from A under an oral agreement at $3.00 per month and erected 
a building thereon. The tenancy was never registered under the Deeds Registry 
Ordinance, Cap. 32, s. 14. Without D’s knowledge A transported the land to the 
defendants who then gave D notice to quit. On D’s failure to vacate the defendants 
removed the building. D sued for a declaration that he was a tenant of the defen-
dants and for damages for trespass. 

 
Section 14 (2) of the Deeds Registry Ordinance, Cap. 32, provides that — 

“(2) No lease of any immovable property, or any surrender, transfer, or 
assignment thereof, shall, as against any bona fide transferee of the property 
for valuable consideration be good, valid, or effectual in law or pleadable in 
any court of justice in the Colony unless filed as of record in the registry.” 

and s. 23 (1) provides that “. . . every transport of immovable property other than a 
judicial sale transport shall vest in the transferee the full and absolute title to the 
immovable property or to the rights and interest therein described in that transport, 
subject to . . . registered leases . . .” 
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Held: (i) unless reserved by the conveyance itself, interests in immovable 
property which are required to be registered, if not registered are void against a 
purchaser even if he has actual notice of those interests; 

(ii) by virtue of the provisions of s. 23 (1) of Cap. 32 the defendants 
took the property free from tenancies which were not registered leases and the 
plaintiff became a trespasser or at most a licensee on the passing of transport of the 
property to the defendants. 

Judgment for the defendants. 

L. F. S. Burnham for the plaintiff.  

J. H. S. Elliott for the defendants. 

LUCKHOO, J.: This action was commenced by the plaintiff filing a writ 
of summons on February 10, 1959, indorsed with a claim for: 

(a) a declaration that the plaintiff is tenant of a parcel of land situate 
at Plantation Retrieve or Speightland, East Bank, Demerara River, in the 
county of Demerara, at a monthly rental of $3.00, on which said parcel of 
land the plaintiff has a building and is entitled to possession thereof; 

(b) an injunction restraining the defendants, their servants and agents 
from trespassing on the said parcel of land and dispossessing the plaintiff 
therefrom or otherwise interfering with the plaintiff in his possession of 
the said land; 

(c) the sum of $20,000 damages for trespass; 

(d) costs. 

Together with the writ of summons the plaintiff filed an ex parte applica-
tion by way of an affidavit sworn to by him for an interim injunction against 
the defendants, restraining them from continuing the acts of trespass and dis-
possession alleged in his affidavit to have been committed by them between 
January 26, 1959, and the date of the issue of the writ. On February 10, 1959, 
the Chief Justice made an order for the interim injunction as prayed until the 
hearing of a summons returnable on February 16, 1959, or until further order, 
and it was further ordered that the plaintiff be at liberty to issue and serve a 
summons returnable for February 16, 1959, to continue the injunction along 
with the writ of summons in the action. 

On the summons coming on for hearing before me on February 16, 1959, 
it was ordered by the court that in the circumstances of the case a speedy hear-
ing of the action should take place without a prior adjudication upon the sum-
mons, the interim injunction to continue until further order of the court. It was 
also ordered, by consent, that an agreed statement of the facts signed by coun-
sel be filed and form part of the record. This was accordingly done. 
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On February 26, 1959, counsel made certain legal submissions upon the 
basis of the contents of the agreed statement of facts filed. These submissions 
will be referred to later in this judgment. During the course of the argument 
counsel for the plaintiff contended that his client never surrendered possession 
of the land in question to the defendants or their agents, while counsel for the 
defendants contended otherwise. From the statement of agreed facts filed, it 
appeared that no clear admission one way or the other as to this had been made 
by the parties, and at the suggestion of the court and by agreement of counsel, 
sworn evidence on this issue was given on March 25, 1959, by the plaintiff, his 
wife and son-in-law and by one of the defendants’ employees. 

The agreed statement of facts filed and the sworn testimony disclose that 
in the year 1953 one Edmund Allicock orally let to the plaintiff a parcel of 
building land at Retrieve, East Bank, Demerara River, at a monthly rental of 
$3. Thereafter the plaintiff erected a dwelling house and a shop premises on 
the land. The dwelling house he used partly as a residence for himself, his wife 
and their children and his son-in-law Deonarain Deoraj, and partly as rooms 
which he let to other persons. In the shop premises he carried on a business, 
the nature of the stock in trade not being stated in the statement of agreed facts 
nor in the sworn testimony. 

At the commencement of the plaintiff’s tenancy Edmund Allicock did not 
have tide to the building land let to the plaintiff and in October, 1956, Allicock 
and other persons entered into an agreement with the defendants to the effect 
that the former would apply for title by prescription of certain lands at Retrieve 
(including the building land occupied by the plaintiff) and that upon issue to 
them of such title, they would advertise and pass and execute transport therefor 
to and in favour of the defendants. The plaintiff had no knowledge or notice of 
this agreement. Prescriptive title of the lands was granted to Edmund Allicock 
and others on December 31, 1956, and registered in their names on January 8, 
1957. 

On January 19, 1957, Edmund Allicock and the other co-owners of the 
lands passed transport thereof to and in favour of the defendants. The plaintiff 
had no knowledge or notice of the advertisement or passing of that transport. 

The plaintiff at no time registered the tenancy which had been granted to 
him by Edmund Allicock and he did not oppose either the grant of prescriptive 
title to Allicock and the other co-owners or the passing of transport of the 
lands by them to the defendants. 

The defendants purchased the lands at Retrieve for the purpose inter alia 
of erecting a high school for the secondary education of children in the area, 
and will be unable to complete the school unless they obtain possession of the 
land occupied by the plaintiff. For that purpose the defendants have at their 
own expense been removing the houses of occupiers in that area and re-
erecting them in re-settlement areas. All persons who occupied the area re-
quired for the erection of the high school building have had their buildings 
removed. 
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On October 8, 1958, the defendants wrote to the plaintiff requiring him to 
deliver to them within six weeks of that date the vacant possession of the land 
occupied by him and informing him that they would provide an alternative lot 
for his occupation at an annual rental of fifty cents, and would assist with the 
transportation of his belongings. 

On October 24, 1958, there began negotiations by way of correspondence 
and interviews between Sir Eustace Woolford, Q.C., barrister-at-law, acting 
for and on behalf of the plaintiff and the defendants, and their legal advisers 
Messrs. Cameron & Shepherd, solicitors. 

At first the plaintiff sought to get the defendants to extend the time for his 
delivering up possession of the land. The defendants desired to have the plain-
tiff’s assurance in writing that he would vacate the land on January 8, 1959, 
but this assurance the plaintiff would not give. On January 6, 1959, the plain-
tiff’s legal adviser stated that it was his view that the notice to quit given in 
October, 1958, by the defendants to the plaintiff was neither legal nor enforce-
able and asked that the company might give consideration to the purchase of 
the plaintiff’s property. By a letter dated January 20, 1959, the defendants 
served notice upon the plaintiff of their intention within 7 days of the date of 
the letter to remove the plaintiff’s buildings from the land. 

On January 21, 1959, Mr. H. C. B. Humphrys, a partner of the firm of 
Cameron & Shepherd, the defendants’ solicitors, delivered to Sir Eustace 
Woolford a letter dated January 21, 1959, in the following terms: 

“21st January, 1959. 

Sir Eustace Woolford, O.B.E., Q.C., 
Barrister-at-law, 
Chambers, Georgetown. 

Dear Sir, 
With reference to our letter to you of the 19th January, 1959, we con-

firm your conversation this morning with Mr. H. C. B. Humphrys, when 
you informed us that your client, Mr Dhanpaul, was asking only that the 
Demerara Bauxite Company Limited should undertake not only to remove 
your client’s building from its present site but to re-erect it on the alterna-
tive site which has been indicated to him, and that if the company agreed 
to do this Mr. Dhanpaul would forthwith deliver up the premises to the 
company. 

We have been instructed by the company to inform you that they are 
willing to accede to your client’s request and have so informed Mr. Sni-
jders at Mackenzie, whom your client should now see with a view to ar-
ranging for the effective carrying out of the work at the earliest possible 
opportunity. 

You also asked us to enquire from the company whether there was 
any prospect of Mr. Dhanpaul obtaining employment from the company. 
We have passed on your enquiry with the request that this application be 
given favourable consideration if a suitable vacancy occurs. 
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We should be obliged if you would sign and return to us the enclosed 
carbon copy of this letter in confirmation of your client’s satisfaction of 
the arrangement. 

Yours faithfully, 
Cameron & Shepherd.” 

Sir Eustace Woolford signed and returned the carbon copy of that letter to 
Mr. Humphry’s on January 21, 1959. 

On January 26, 1959, the plaintiff’s legal adviser wrote to the defendants 
as follows: 

“26th January, 1959. 
J. N. Fraser, Esq.,  
Dear Sir, 

I have just been informed that the cost of the removal of Mr. Dhan-
paul’s building from its present site to the new site will be in the 
neighbourhood of about $6,000.00. I have asked Dhanpaul to see you and 
explain that if you can see your way to do it he will accept a lesser sum 
and have the house removed to some other site on the other side of the 
river which he says he can obtain. 

The only objection that he appears to have now is that the new site is 
not only insanitary but is an isolated spot where it will be impossible for 
him successfully to carry on a shop business. 

I remain, 
Yours faithfully,  

(Signed) Eustace G. Woolford.” 
It is stated in Mr. Humphrys’ affidavit referred to by counsel for the plain-

tiff in the course of the argument that Mr. Humphrys again saw Sir Eustace 
Woolford, who in the presence of the plaintiff and his wife informed Mr. 
Humphrys that the plaintiff was dissatisfied with the agreement, that he wished 
the company to consider an alternative arrangement whereby the plaintiff 
should at his own expense remove the buildings to a site across the Demerara 
River and that the defendants should assist him financially in the cost of the 
said removal. 

Whether this occurred before or after January 26, 1959, the date of Sir 
Eustace Woolford’s letter to the defendants setting out a proposal in similar 
terms, is not clear. I find from the sworn testimony that at 7 a.m. on January 
26, 1959, the defendants’ workmen, against the plaintiff’s will and contrary to 
his express directions, removed the plaintiff’s buildings. The plaintiff subse-
quently left Retrieve to consult counsel in Georgetown. Later the plaintiff 
withdrew his instructions from Sir Eustace Woolford and consulted Messrs. 
Clarke and Martin, his solicitors in this action. The removal by the defendants 
of the plaintiff’s buildings to a new site was completed on February 10, 1959. 
The plaintiff’s dwelling house was removed without being dismantled, the 
occupants remaining therein while it was transported from the old site to the 
new site. The plaintiff, however, during the period of removal was deprived of 
the use of his kitchen and of the conduct of his trade in the shop. His lodgers 
also vacated the premises on January 26, the date of the commencement of the 
removal, and have not since returned. 
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For the plaintiff it was contended that on the passing of transport by Alli-
cock to the defendants of the lands at Retrieve the plaintiff became by opera-
tion of law a contractual tenant of the defendants of the building land let by 
Allicock to the plaintiff on the same terms as those under the original letting. 

It is common ground that the provisions of the Rent Restriction Ordinance, 
Cap. 186, were extended by the Rent Restriction Extension Order, No. 14 of 
1958, to include the lands at Retrieve with effect from March 22, 1958. 

If the plaintiff became the defendants’ tenant on the passing of transport to 
them by Allicock then the defendants could only obtain possession of the land 
occupied by the plaintiff by an order of the rent assessor under the provisions 
of the Rent Restriction Ordinance, Cap. 186. 

Counsel for the defendants has submitted that on the passing of transport 
by Allicock to the defendants, the plaintiff, not having attorned tenant to the 
defendants, became a trespasser and could be ejected by the defendants with-
out an order of the rent assessor or of any other tribunal. 

Section 4 of the Landlord and Tenant Ordinance, Cap. 185, provides as 
follows: 

“4. (1) It is hereby declared that the tenancies defined in section 3 of 
this Ordinance comprise, and have always since the 1st January, 1917, 
comprised, the relationships between landlord and tenant in this Colony 
and that every such tenancy, as the case may be, had and, subject to the 
provisions of this Ordinance, shall continue to have in this Colony such 
and the same qualities and incidents as it has by the common law of Eng-
land. 

(2) It is further declared that the common law of England relating to the said 
respective tenancies has, since the 1st January, 1917, applied in this Colony, 
and subject to the provisions of this Ordinance, shall continue to apply to and 
to govern the said tenancies.” 
At common law in England a devise of the reversion upon a lease was effec-
tual to place the devisee in the position of landlord to the lessee and to entitle 
him to the rent reserved by the lease without any attornment by the tenant; but 
a grant of the reversion was not complete without attornment. The statute of 4 
& 5 Ann. (1705), Cap. 3, ss. 9, 10 (since repealed), virtually abolished the ne-
cessity for attornment upon conveyance of the reversion upon a lease and pro-
vided that the tenant was not prejudiced by payment of rent to the grantor be-
fore notice of the grant given to him by the grantee. The statute applied to all 
tenancies even though by instrument not under seal (Brydges v. Lewis (1842), 
3 Q.B. 603). Under the statute, after purchase the tenant held of the grantee on 
the same terms as previously he held of the grantor until the tenancy was regu-
larly determined either by the landlord or tenant (Greenwood v. Bairstow 
(1836), 5 L.J. Ch. 179). The statute as amended by s. 11 of 
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the Distress for Rent Act, 1737, has been replaced by the provision of s. 151 of 
the Law of Property Act, 1925. These latter provisions have been enacted in 
this Colony by s. 16 of the Landlord and Tenant Ordinance, Cap. 185. 

Counsel for the defendants has pointed out that the provisions of s. 6 (2) of 
the Landlord and Tenant Ordinance, Cap. 185, require that every lease for a 
term of three years or less shall be in writing (in England such a lease may be 
by parol), and that by s. 14 (2) of the Deeds Registry Ordinance, Cap. 32 
(which, as stated by s. 6 (4) of the Landlord and Tenant Ordinance, Cap. 185, 
shall apply to every lease not a long lease) no lease of any immovable property 
shall as against any bona fide transferee of the property for valuable considera-
tion be good, valid or effectual in law or pleadable in any court of justice in the 
colony unless filed as of record in the registry. 

The question arises as to whether there can be under the law a periodic 
lease. Both counsel agreed that there can be. 

By s. 2 of the Landlord and Tenant Ordinance. Cap. 185, it is provided 
that in that Ordinance, unless the context otherwise requires, “lease” includes 
under-lease and assignment operating as a lease or under-lease. 

Under the heading “Capacity for Letting and Taking on Hire Land and 
Buildings” there appears one section—s. 5—which provides as follows: 

“5. (1) Capacity to enter into an agreement for a lease or to enter into 
any of the tenancies defined in this Ordinance is regulated by the general 
law concerning capacity to contract or to dispose of and acquire property. 

(2) All persons not under legal disability may grant leases for such 
terms as are consistent with their right, title or interest in the land or build-
ings, and all persons under no legal incapacity may hold leases.” 

Under the heading “Provisions Relating to Leases” appears s. 9, which re-
lates to persons holding over after expiration of a tenancy for years or from 
year to year. Those provisions and more especially s. 9 confirm counsel’s view 
in that respect. 

It may not be considered out of place to refer to Re Negus, [1895] 1 Ch. 
73, where CHITTY, J., said: 

“The term ‘lease’ is used in strict law so as to include any demise, for 
any period however long, and it is sufficient for this purpose to refer to the 
Statute of Frauds, the first section of which, as is well known, enacts that 
all leases by parol, and not put in writing and signed by the parties making 
or creating the same or their agents thereunto lawfully authorised by writ-
ing, shall have the 
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force and effect of leases or estates at will only. The term ‘lease’ is well 
known to the old lawyers and, I hope, to the modern ones. Then comes the 
2nd section, which contains a well-known exception, though it still speaks 
of the excepted things as ‘leases’: ‘Except all leases not exceeding the 
term of three years from the making thereof.’ I need not read the rest. So 
that the Statute of Frauds shews upon the very face of it that that which is 
a demise for a term not exceeding three years still is properly called at law 
a ‘lease,’ and that a lease may be made without any document whatever, 
but simply by word of mouth. Later in the same Act, the distinction be-
tween a lease, and an agreement for a lease, is maintained, because where 
the instrument is an agreement for a lease in the strict sense of the term, 
there the 4th section applies, that being a ‘contract of’—that means con-
cerning—land . . . . I agree that in ordinary parlance, and in conventional 
language, it may fairly be said that a distinction is constantly made be-
tween a ‘tenancy’ and a ‘lease,’ and I daresay many solicitors speaking to 
their clients talk of a ‘lease’ in the sense of meaning a lease which the law 
requires to be by deed; but I am unable to say that I can introduce this 
same loose parlance into the rule.” 

It is to be observed that s. 3 (D) (d) of the Civil Law of British Guiana Or-
dinance, Cap. 2, adapts the Statute of Frauds, 1677, and is as follows: 

“(d) no action shall be brought whereby to charge anyone upon— 
any lease of immovable property for a period exceeding one year, or 
any contract or agreement for the sale, mortgage, or lease of immov-
able property or any interest in or concerning immovable property, or 
any declaration, creation or assignment of any trust relating to im-
movable property, unless the agreement or some memorandum or note 
thereof is in writing and signed by the party to be charged or some 
other person thereunto by him lawfully authorised.” 

Accepting that as the true position the plaintiff had entered into a lease 
with Allicock which had failed to comply with the requirement of s. 6 (2) of 
the Landlord and Tenant Ordinance, Cap. 185, that it must be in writing. It was 
therefore a void lease. 

In England, where a tenant enters into possession under a void lease and 
pays rent to his landlord he becomes a tenant at will of his landlord (Denn d. 
Warren v. Fearnside (1747), I Wils. 176). Where an act is done by the lessor 
which is inconsistent with such a tenancy the tenancy is impliedly determined. 
Where the lessor conveys the reversion, that is an act done off the premises 
which impliedly determines the tenancy (Doe d. Dixie v. Davies (1851), 7 
Exch. 89, and Turleston v. Rives, 1 Freem. K.B. 106) when the tenant has no-
tice or knowledge of it (Doe d. 
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Davies v. Thomas (1851), 6 Exch. 854). If it is an act done off the premises but 
the tenant does not at that time have notice or knowledge of it, the tenancy is 
not determined until the tenant has notice or knowledge of it (Doe d. Davies v. 
Thomas (1851), 6 Exch. 854, and Pinhorn v. Souster (1853), 8 Exch. 763). 

It was contended by counsel for the plaintiff that under the doctrine in 
Walsh v. Lonsdale (1882), 21 Ch. D. 9, the plaintiff’s oral agreement though 
void as a lease was a good agreement and might be enforced in equity, and 
should be regarded as if it were in fact in writing. 

I do not think that this doctrine can be invoked in this case in the way sug-
gested by counsel for the plaintiff. Section 6 (1) of the Landlord and Tenant 
Ordinance, Cap. 185, provides that if a lease which is required to be made by 
deed is not made by deed it shall have the force and effect of an agreement for 
a lease only. Subsection (3) of that section provides that every agreement for a 
lease made in writing and orally under which the person to become lessee went 
into possession of the lands or buildings, shall take effect and be construed as a 
tenancy from year to year from the date of the entry into possession and until 
the lease has been actually executed. In such circumstances it would be strange 
if a lease, required to be in writing but instead made orally, should neverthe-
less be regarded as if it had in fact been made in writing. 

In this case the agreed facts are silent as to the point of time when the 
plaintiff first became aware of the conveyance to the defendants. Advertise-
ment of the transport in the “Gazette” is not deemed to be notice to the tenant. 
There is no evidence from which it can reasonably be inferred that the plaintiff 
did in fact become in any way aware of that fact before the provisions of the 
Rent Restriction Ordinance became applicable to the land in question. Under 
that Ordinance a “landlord” includes any person from time to time deriving 
title under the original landlord. Counsel for the defendants, however, has 
submitted that by the provisions of s. 23 (1) of the Deeds Registry Ordinance, 
Cap. 32, title to the land is passed free of tenancies which are not registered 
leases and that as transport to the defendants had been passed prior to the com-
ing into operation of the Rent Restriction Extension Order, 1958, the defendant 
took the property free of the plaintiff’s tenancy. As I understand the submis-
sion of counsel for the defendants in this respect, it does not matter whether 
the plaintiff’s tenancy is regarded as an interest at will only, or an unregistered 
oral monthly tenancy or an unregistered monthly lease in writing. Subsection 
(1) of s. 23 provides as follows: 

“From and after the 1st January, 1920, every transport of immovable 
property other than a judicial sale transport shall vest in the transferee the 
full and absolute tide to the immovable property or to the rights and inter-
est therein described in that transport, subject to— 

(a) statutory claims; 
(b) registered incumbrances; 
(c) registered interests registered before the date of the last adver-
tisement of the transport in the “Gazette”; 
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(d) registered leases registered before the date of the last ad-
vertisement of the transport in the “Gazette”: 

Provided that any transport, whether passed before or after the 1st 
January, 1920, obtained by fraud shall be liable in the hands of all parties 
or privies to the fraud to be declared void by the Court in any action 
brought within twelve months after the discovery of the fraud, or from the 
1st October, 1925, whichever is the more recent.” 

Counsel for the plaintiff has contended that the provisions of s. 23 (1) of 
the Deeds Registry Ordinance notwithstanding, the defendants are bound by 
the tenancy granted by Allicock to the plaintiff as a tenant’s occupation gives 
constructive notice of the tenant’s right. He cited James v. Lichfield (1869), 
L.R. 9 Eq 51, and Hunt v. Luck, [1902] 1 Ch. 428, in support of this conten-
tion. In Daniels v. Davison, 33 E.R. 978, the possession of a tenant was held to 
be notice to a purchaser of the nature and extent of his interest, and in Wilbra-
ham v. Livesey, 52 E.R. 81 the purchaser of a property was held to have notice 
of the interest of the tenant in possession. 

In James v. Lichfield ( (1869), L.R. 9 Eq. at pp. 54 and 55) ROMILLY, 
M.R., in referring to Daniels v. Davison, 33 E.R. 978, said: 

“The case of Daniels v. Davison determined that, as between the ten-
ant himself and the purchaser, the purchaser was bound to inquire, and 
could not dispute the tenant’s right. Does that duty apply to the case be-
tween vendor and purchaser as well as between purchaser and tenant? I 
have found no case exactly in point, but the principle appears to me to be 
the same, and to be applicable to both cases. Why is the purchaser bound 
to inquire as regards the tenant, and yet not bound to inquire as regards his 
rights against the vendor? The principle is thus stated in argument in that 
case: ‘Whatever puts a purchaser upon inquiry shall be held notice; and if 
therefore he knows that a tenant is in possession, he is considered as hav-
ing notice of the whole extent of his interest,” 

There can be no doubt that the plaintiff was in occupation of the building 
land at the time of the conveyance by Allicock to the defendants. The defen-
dants must therefore be held to have notice of the whole interest of the plain-
tiff. It is true, as VAUGHAN WILLIAMS, L.J., stated in the Court of Appeal in 
the latter case, that under the old law and quite apart from the provisions of the 
Conveyancing Act, 1882, a rule established was that a tenant’s occupation is 
notice of all that tenant’s rights. But there was no provision which required the 
tenant’s interest in any of those cases to be registered. The object of registra-
tion of a lease under the Deeds Registry Ordinance is to give notice of the ex-
istence of the lease to, amongst others, a purchaser of the immovable property 
in respect of which the lease has been granted. Unless reserved by the con-
veyance itself, interests in immovable property which are required to be regis-
tered, if not registered are void against a purchaser even if he has actual notice 
of those interests. That is so in this colony as it is in England. 
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In 1920, when the provisions of s. 23 of the Deeds Registry Ordi-nance, 
now Cap. 32, came into operation there were no provisions existing in the laws 
of this colony similar to those enacted by 4 & 5 Ann. (1705), Cap. 3, ss. 9 and 
10, now re-enacted by s. 151 of the Law of Property Act, 1925. The English 
common law requirement of attornment by a tenant to a purchaser of the rever-
sion was in force, except that s. 23 (1) (d) of the Deeds Registry Ordinance 
provided that transport of immovable property to a transferee was subject to 
registered leases. Further, s. 14 (2) of the Deeds Registry Ordinance, Cap. 32, 
provides as follows: 

“No lease of any immovable property, or any surrender, transfer, or 
assignment thereof, shall, as against any bona fide transferee of the prop-
erty for valuable consideration be good, valid, or effectual in law or plead-
able in any court of justice in the Colony unless filed as of record in the 
registry.” 
Section 16 of the Landlord and Tenant Ordinance (now Cap. 185) was en-

acted in 1947 and contains provisions similar to those of s. 151 of the Law of 
Property Act, 1925. At the same time s. 6 was enacted and sub-s. (4) of that 
section preserves the effect of the provisions of s.14 (2) of the Deeds Registry 
Ordinance in respect of leases. 

By s. 23 (1) of the Deeds Registry Ordinance, where the lease is registered 
the purchaser takes subject to an existing lease without any necessity for at-
tornment by the tenant even though in the transport to the purchaser it is not 
stated that the property is passed subject to the lease. 

Section 16 (1) of the Landlord and Tenant Ordinance, Cap. 185, in effect 
provides that where it is stated in a conveyance of immovable property that it 
is conveyed subject to an existing lease the transferee takes subject to the lease 
whether or not the lease is registered and without any necessity for formal at-
tornment by the lessee. 

It might at first sight appear that the provisions of s. 14 of the Deeds Reg-
istry Ordinance are not in harmony with those of s. 23 (1), for in the latter sub-
section it is provided that a transferee, whether bona fide for valuable consid-
eration or not, takes the property subject to registered leases while in the for-
mer section it is provided that no lease of immovable property shall as against 
any bona fide transferee of the property for valuable consideration be good, 
valid or effectual in law or pleadable in any court of justice in the colony 
unless filed as of record in the registry. However, once it is observed that s. 14 
deals not only with leases simpliciter but also with surrenders, transfers and 
assignments of leases, the apparent lack of harmony between the two provi-
sions disappears. 

The provisions of s. 23 (1) of the Deeds Registry Ordinance, Cap. 32, in 
my opinion clearly conclude the matter in the way contended for by counsel 
for the defendants, that is that the transferee takes the property free from ten-
ancies which are not registered leases. The plaintiff became a trespasser or at 
the most a licensee on the passing of transport of the property to the defen-
dants. It may well be argued that he could 
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not be treated as a trespasser until he had knowledge of the conveyance to the 
defendants. But he would not be a tenant of the defendants. He would, in my 
view, be a licensee. Further, any permission given him by the defendants to 
remain on the land pending removal of his house may be regarded at the most 
as a licence. In the circumstances set out in the admitted statement of facts and 
related in the oral testimony the plaintiff was given reasonable and adequate 
time to vacate the premises. When he failed to do so the defendants were justi-
fied in removing the plaintiff’s building from the land. 

Counsel for the plaintiff has further contended that the plaintiff in this case 
could be considered in the same position as the plaintiff in the case of Remon 
v. City of London Real Property Co., [1921] 1 K.B. 49: 

In that case, by an agreement in writing dated December 15, 1915, the de-
fendants let to Remon, the plaintiff, two rooms on a quarterly tenancy upon the 
terms that possession of the premises should be surrendered at least four clear 
days before the quarter day for which any notice to quit might have been 
given. On February 25, 1920, the defendants gave the plaintiff notice to quit 
on “24th June next or at the expiration of your tenancy which shall expire next 
after the end of half a year from the delivery of this notice.” In March, 1920, 
the defendants let the premises to another tenant. The plaintiff did not yield up 
the premises but remained in possession until the passing of the Increase of 
Rent and Mortgage Restriction Act, 1920. The defendants then entered the 
premises and retook possession. It was held by the Court of Appeal (affirming 
the judgment of Mc CARDIE, J.) that although the agreement of tenancy had 
come to an end by the notice to quit, the rooms were “let” within the meaning 
of s. 12 (2) of the Act of 1920, and the plaintiff was a tenant who by virtue of 
the provisions of the Act retained possession within the meaning of s. 15 (1) of 
the Act, and that the defendants, the landlords, could not lawfully disturb him 
in his possession. 

In the course of his judgment BANKES, L. J., said ([1921] 1 K.B. at p. 54): 

“In no ordinary sense of the word was the respondent a tenant of the 
premises on July 2. His term had expired. His landlords had endeavoured 
to get him to go out. He was not even a tenant at sufferance. It is however 
clear that in all the Rent Restrictions Acts the expression “tenant” has been 
used in a special, a peculiar sense, and as including a person who might be 
described as an ex-tenant, someone whose occupation had commenced as 
ten-ant and who had continued in occupation without any legal right to do 
so except possibly such as the Acts themselves conferred upon him. The 
respondent therefore on the coming into operation of the new Act was a 
tenant within the meaning of that expression in the Act, and as the Act for 
the first time included business premises within its protection, the prem-
ises were not excluded on the ground that they were business premises 
only.” 

And SCRUTTON, L. J., said (ibid., at p. 58): 
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“If a tenant by agreement whose tenancy had expired was not within 
those terms, the whole purpose of the Act would have been defeated, for it 
was obviously intended to allow former tenants who were willing to carry 
out the terms of their old tenancy, as modified by any permissible statutory 
increases of rent, to stay on. If this was not so every weekly or monthly 
tenant, the small tenant for whose benefit the Acts were obviously framed, 
was outside the Act. Unless ‘tenant’ includes a former tenant by agree-
ment holding over against the will of the landlord, and ‘letting’ includes 
the landlord’s relation to such a tenant, the whole object of the Acts is de-
feated. It is true that some of these persons would never previously have 
been called ‘tenants’ by any lawyer. The nearest approach to them is ‘ten-
ant by sufferance,’ who as Lord COKE says: ‘entreth by a lawfull lease and 
holdeth over by wrong,’ whose tenure was probably invented to prevent 
their obtaining a tide by adverse possession as disseisors. But tenants by 
sufferance seem to have been confined to persons who held over without 
the assent or dissent of their landlords, and not to have included persons 
who held over wrongfully in spite of the active objection of their land-
lords. Yet I think it is clear Parliament has intended to confirm these peo-
ple in a statutory tenancy and to speak of their position as a letting.’ “ 

The position in the present case is very different. On the passing of trans-
port to the defendants in January, 1958, by operation of s. 23 (1) of the Deeds 
Registry Ordinance, the plaintiff did not become the tenant of the defendants 
even though he continued in occupation of the land. As between the defen-
dants and the plaintiff the relationship of landlord and tenant never existed. 
The Remon case therefore, in my view, has no application to the facts of the 
present case. Had there existed between them at some time the relationship of 
landlord and tenants, the Remon case might well have been applicable. 

In the result the plaintiff’s claim fails and must be dismissed with costs to 
be taxed. 

Judgment for defendants. 
Solicitors: Ll. B. Martin (for the plaintiff); H. C. B. Humphrys (for the defen-

dants). 
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DAVIS v. UNITED ARTISTS OF TRINIDAD INCORPORATED. 

(Supreme Court — In Chambers (Luckhoo, J.) May 23, 30, 1959) 
Practice and procedure—Defendants in default of delivering statements of de-

fence—Notice to remedy default not given—Request for hearing filed—Request set 
aside—O. 23, r. 15; O. 32, r. 3 (1) (a). 

The statement of claim in the first action was filed on the 15th October, 1958, 
and in the second action on the 13th November, 1958. No statements of defence 
having been filed the plaintiff filed requests for hearing on the 15th April, 1959, 
but without having given notice to the defendants in accordance with O. 25, r. 15 
requiring them to remedy their default. 
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Order 32, r. 3(1) provides that “a cause or matter shall be ripe for hearing when 
(a) the defendant is in default of appearance or has failed to deliver a defence and the 
plaintiff has complied with the provisions of O. 11 or O. 25 as the case may be”. 

On applications by the defendants to set aside the requests for hearing, 
Held: before the plaintiff could file his request for hearing the cause or matter 

must be ripe for hearing, and the actions could not become ripe for hearing until no-
tices of default were served and filed in accordance with the provisions of O. 32, r. 
15. 

Applications granted. 
LUCKHOO, J: These are two applications by way of summons on the part 

of the defendants in the above-mentioned actions, No. 117 of 1958, Berbice, 
and No. 119 of 1958, Berbice, for an order in each case that the request for 
hearing filed by the plaintiff’s solicitor be set aside for irregularity on the 
ground that the actions are not yet ripe for hearing. The applications were 
heard together by consent of both solicitor for the plaintiff and Solicitor for the 
defendants. 

Both writs in the actions were filed on the 21st May, 1958, and entry of 
appearance to the writs in each case was made on the 28th May, 1958. In ac-
tion No. 117 an extension of time to the 31st October, 1958, to enable the 
plaintiff to file and deliver her statement of claim was signed by solicitor for 
the defendants and was filed on the 15th October, 1958. The statement of 
claim was filed on the same date. On the following day solicitor for the plain-
tiff signed an extension of time to enable the defendants to file and deliver 
their statement of defence. The date and month of the year 1959 to which the 
extension of time was limited were left blank. Solicitor for the defendants 
thereafter by letter to solicitor for the plaintiff requested certain particulars of 
the claim but received no reply thereto. On the 15th April, 1959, solicitor for 
the plaintiff requested hearing of the action by filing a request for hearing. In 
action No. 119, an extension of time to the 30th November, 1958, to enable the 
plaintiff to file and deliver her statement of claim was signed by solicitor for 
the defendants and filed on the 13th November, 1958. The Statement of claim 
was filed on the same date. On that day solicitor for the plaintiff signed an ex-
tension of time to enable the defendants to file and deliver their statement of 
defence. The date and month of the year 1959 to which the extension of time 
was limited were left blank. Solicitor for the defendants thereafter by letter to 
solicitor for the plaintiff requested certain particulars of the claim but received 
no reply thereto. On the 15th April, 1959, solicitor for the plaintiff filed a re-
quest for hearing. 

Solicitor for the defendants submitted that the requests for hearing were 
premature and should be set aside for irregularity. He contended that by virtue 
of O. 32, r. 3 (1) (a) of the Rules of the Supreme Court, 1955, hereinafter re-
ferred to in this judgment as “the Rules,” the actions are not yet ripe for hear-
ing the plaintiff not having complied with the provisions of O. 25. r. 15 which 
relate to the service by the plaintiff upon the defendants of notice in writing 
requiring them to file and serve their defence within fourteen days after service 
of Such notice and that by 
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O. 32, r. 1 of the Rules it is not competent for the plaintiff’s Solicitor to file the 
requests for hearing. Solicitor for the respondent (plaintiff) submitted that the 
requests for hearing were validly filed by virtue of the provisions of O. 32, rr. 
4, 5 and 6 of the Rules. He contended that O. 32 has provided for the filing of a 
request for hearing in two ways — in the way contended for by solicitor for the 
defendants and in the way employed by the plaintiff’s solicitor in the present 
actions whereby it is not a condition precedent to the filing of a request for 
hearing that notice should be given to the defendants in accordance with O. 25, 
r. 15 requiring them to remedy their default. 

It is necessary first to refer to the provisions of Orders 11, 12 and 25 of the 
Rules. The provisions of O. 11 relate to default of appearance to a writ of sum-
mons by a defendant or defendants and permit a plaintiff where he claims cer-
tain remedies in his writ to obtain final judgment in the Bail Court on his filing 
a request for final judgment and a certificate of the Registrar that no appear-
ance has been entered. Under r. 11 of that Order where a writ of summons is 
not indorsed for a liquidated demand, and also with some other claim, and the 
defendant or all the defendants, if more than one, fail to appear thereto, the 
plaintiff may, subject to the provisions of O. 13 where an account is claimed, 
on filing a certificate of non-appearance and a statement of claim and a request 
for hearing, have the action entered on the Bail Court list for hearing ex parte 
and the judge shall hear such action forthwith or fix a day for such hearing and 
in such case may direct that notice of the fixture be served on the defendant 
and published in the Gazette. 

Order 12 relates to claims brought by way of a specially indorsed writ and 
r. 12 of that Order empowers the judge, where leave is given to defend, to give 
all such directions as to the further conduct of the action as he thinks fit includ-
ing directions for a speedy trial. 

Order 25 relates to default of pleading. Under r. 2 of that Order if the 
plaintiff’s claim be only for a debt or liquidated demand and the defendant 
does not, within the time allowed for that purpose deliver a defence, the plain-
tiff may, subject to the provisions of r. 15 of that Order, that is, upon serving 
notice in writing upon the defendant calling upon him to remedy his default 
within fourteen days after service of such notice and upon filing a copy of such 
notice in the Registry, apply in the Bail Court for final judgment at the expira-
tion of such time and on filing a request for final judgment. In actions where 
certain other remedies are sought and the defendant fails to file a defence ap-
plication may be made for final judgment in the Bail Court if the plaintiff pro-
ceeds in the manner set out in r. 2. In probate actions if the defendant makes 
default in delivering a defence, the action may proceed notwithstanding the 
default. In all other actions if the defendant makes default in delivering a de-
fence the plaintiff may, subject to the provisions of r. 15 of that Order, on fil-
ing a request for hearing, have the action entered on the Bail Court List for 
hearing ex parte and the judge shall hear such action ex parte forthwith or fix a 
day for such hearing and may give directions for notification to the defendant 
of the fixture and for publication in the Gazette. 

Order 32 of the Rules is headed “ENTRY FOR HEARING”. Rule 1 of that 
Order provides that when a cause or matter becomes ripe for hearing it shall be 
the duty of the plaintiff or other party in the position 
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of plaintiff to file a request for hearing in a specified form within six weeks 
thereafter. 

Order 32, r. 2, provides that if the plaintiff or other party in the position of 
plaintiff does not within the time prescribed by r. 1 file a request for hearing, 
the defendant may file such a request or apply to the judge or court to dismiss 
the cause or matter for want of prosecution. 

Order 32, r. 4, provides for the filing after request for hearing of a com-
plete copy of the pleadings for use of the judge and O. 32, r. 5, for the giving 
to all parties in the cause or matter of notice of filing a request for hearing. 

Order 32, r. 6, provides that on the day on which a request for hearing has 
been filed the Registrar shall enter the cause or matter on the hearing list and 
such entry shall be made in the order in which each request is filed. Order 32, 
10, provides for the appointment of the days on which the actions appearing on 
the hearing list shall be heard by the court. 

To ascertain when it becomes the duty of the plaintiff or other party in the 
position of plaintiff to file a request for hearing it is necessary to decide when 
the cause or matter becomes ripe for hearing. Provision for that is made by O. 
32, r. 3 which is as follows:— 

“3. (1) Subject as hereinafter provided a cause or matter shall be ripe for 
hearing when — 

(a) the defendant is in default of appearance or has failed to de-
liver a defence and the plaintiff has complied with the provi-
sions of Order 11 or Order 25 as the case may be; 

(b) the pleadings have been closed by the delivery of a reply or if 
no reply has been delivered after the time for delivery of a re-
ply has expired; 

(c) an order has been made under Order 12 or under any other 
Order giving directions as to the trial of the cause or matter . .  

(2) If there are any interlocutory proceedings pending, a cause or mat-
ter shall not become ripe for hearing until the determination of such pro-
ceedings unless the Court or a Judge otherwise orders”. 

Paragraph (c) of that rule is complementary to O. 12, r. 12, and paragraph 
(a) is complementary to Orders 11 and 25. Paragraph (b) relates to cases where 
a defence has been filed. A request for hearing as provided for by O. 32, r. 1, 
includes a request for final judgment and a request for hearing as contemplated 
by Orders 11 and 25. What then is the position where a defendant has failed to 
deliver a defence and the plaintiff does not desire to have the action entered on 
the Bail Court list for hearing ex parte? Is it in such a case necessary for the 
plaintiff to serve on the defendant a notice to remedy his default before he files 
his request for hearing? Before the plaintiff can file his request for hearing the 
cause or matter must be ripe for hearing and to ascertain this one must refer to 
the provisions of O. 32, r. 3. The answer and only answer to that is as provided 
by r. 3 (a) of that Order — that 



 100
DAVIS v. COLUMBIA PICTURES LTD.

the plaintiff must comply with the provisions of O. 32, r. 15, before filing his 
request for hearing. I can find nothing in the Rules to support what in effect 
follows from the contention of solicitor for the respondent (plaintiff)—that 
where request for hearing is made otherwise than on the Bail Court list a mat-
ter automatically becomes ripe for hearing in default of appearance or on fail-
ure to file a defence within the time limited therefor. 

The requests for hearing in the present actions have therefore been irregu-
larly filed and must be struck out with costs of the applications to the appli-
cants-defendants to be taxed. 

Application granted. 

Solicitors: M. E. Clarke (for the respondent), J. E. De Freitas (for the appli-
cants). 
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