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CASES 

DETERMINED IN THE 

Supreme Court of British 
Guiana. 

SURUJ PAUL v. THE QUEEN 

(In the Court of Criminal Appeal, on appeal from the Supreme Court (Stoby, 
C.J., (Acting), Luckhoo and Date, J.J.), November 8, 9, 1957; January, 
1958). 
Criminal Law—Murder—Accessory before the fact—Principals acquitted—

Whether accessory before the fact liable to conviction. 
The appellant and four other men were tried together on indictment for Murder. The 

jury acquitted all of the accused except the appellant whom they found guilty of being an 
accessory before the fact to the murder charged. The case for the prosecution against the 
appellant was to the effect that he arranged with the other accused for the commission of 
an armed robbery on persons carrying a payroll, a felony involving the use of violent 
means, if necessary, to achieve their ends, and that in the course of that crime a police-
man guarding the payroll was fatally shot by his assailants. A verbal as well as a signed 
statement alleged to have been made by the appellant to the police in the absence of the 
other accused (and therefore not admissible in evidence against the other accused), 
amounting to a confession by the appellant that he had arranged with the other accused 
to rob the payroll if need be by violent means, were admitted in evidence at the trial. 

On appeal, it was contended on behalf of the appellant that he could not be found 
guilty as an accessory before the fact to murder where the other persons charged as prin-
cipals in the commission of the crime were themselves acquitted.  . 

For the respondent it was contended that the acquittal of the other accused formed 
no bar to the conviction of the appellant as accessory before the fact to murder by those 
other accused, the jury being properly directed to consider the case against each accused 
person separately taking into consideration only the evidence legally admissible in re-
spect of each accused. 

Held: Under the provisions of section 25 of the Criminal Law (Offences) Ordin-
ance, Cap. 10, the appellant alone could have been indicted with committing the substan-
tive felony and after his conviction the principals could then have been indicted. If they 
were acquitted the conviction of the accessory could not be impeached. It was in the 
circumstances of this case competent for the jury to have returned the verdict they did 
against the appellant. 

R. v. Wallace (1841) 2 Mood. C.C. 200 applied. 

Appeal Dismissed. 
S. Misir for appellant. 
G. M. Farnum, Solicitor-General, for respondent. 
Judgment of the Court: The appellant Surujpaul was, along with four 

other men—Nickram called Chandie, Kissoon called Baljit, Samaroo 
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Karmaia called Battle Boy and Ivan Jagolall—indicted of the murder of Claude 
Allen, a police constable. At the end of the case for the prosecution Chandie was, 
on the direction of the trial judge, acquitted by the jury. At the end of the case the 
jury acquitted the remaining accused except the appellant who was found guilty 
of being an accessory before the fact to murder and was duly sentenced to death. 
From his conviction and sentence the appellant has appealed. 

The evidence for the prosecution disclosed that on the 9th March, 1957, 
Walter Cameron, a field overseer of Rose Hall Estate, was proceeding to a place 
called New Dam in a land rover with the sum of $4,400 for the payment of es-
tate workers. With Cameron in the land rover were the driver and Police Consta-
ble Allen, the latter acting as escort and armed with a pistol. In attempting to 
cross a bridge, the driver brought his vehicle to a stop. Thereupon two masked 
men, one armed with a stick and the other with a double-barrelled shot gun came 
from a nearby cane-field shouting, "Hold up!" The masked man who was armed 
with a stick came up to Cameron who was sitting next to the driver and Cameron 
threw the money in the containers onto the ground. The other masked man 
armed with the shot gun went to the rear of the vehicle where P.C. Allen was 
sitting. Cameron then heard the sound of a shot and found Allen lying in the ve-
hicle bleeding from the face. Allen's pistol was still in its holster. Cameron then 
saw four masked men running away from the direction of the vehicle. 

Allen, who was wounded by gun-shot on the left shoulder and the right side 
of his face, died later that day from shock and haemorrhage resulting from his 
wounds. 

The case against the appellant centred in the main around the evidence of 
Desmond Dhajoo, a witness for the prosecution, and two statements, one verbal 
and the other written, alleged to have been made by the appellant to the police. 

Dhajoo testified that on Thursday, 7th March, 1957, he went to the house of 
the accused Jagolall. In premises near to Jagolall's he saw the appellant with cer-
tain articles of clothing and four masks. The appellant told him that he must keep 
his mouth shut and that "they" were going to rob New Dam payroll money. He 
then saw the accused Baljit and Battle Boy come up and the appellant told them 
that he (Dhajoo) was alright and that they must not be afraid. Baljit was then 
carrying a large bag out of which he (Baljit) took three guns and showed them to 
the appellant who examined them. The appellant, Baljit and Battle Boy had 
drinks together and the appellant showed Baljit and Battle Boy the articles of 
clothing which Dhajoo had earlier seen in the appellant's possession. The appel-
lant placed the clothing in a bag while Baljit placed the guns in that bag. On the 
following day. 8th March, 1957, Dhajoo said that he returned to Jagolall's home 
where he saw the appellant and asked him what had happened. The appellant 
told him that "they" had only hidden the guns and that on that night "they" would 
travel on New Dam. The appellant further told him that "they" had to leave early 
that night as "they" could not carry the guns in daylight. 

Sub-Inspector of Police Charles, a witness for the prosecution testified that 
on the 11th March, 1957, he was at Albion Police Station carrying 
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out investigations into the murder of P.C. Allen when the appellant was brought 
to him by other police officers. He questioned the appellant and then confronted 
him with the accused Jagolall. He asked Jagolall in the appellant's presence and 
hearing whether the appellant was the person named Surujpaul he had told him 
about. Jagolall replied in the affirmative and was taken away. He then told the 
appellant that on the 9th March at 1.15 p.m. a policeman had been killed oh New 
Dam; that the payroll had been robbed at No. 50 Reliance, and that he suspected 
the appellant and others had committed the crime. The appellant thereupon said, 
"Ah so them say. All a we neck rass go broke. Bring pen and paper and write. I 
will tell you the whole story. This shirt and pants a Jagolall give me to go to 
Georgetown." He thereupon cautioned the appellant who made a statement 
which was taken down in writing by him and read over to the appellant who then 
signed his name to it in the presence of two other police officers. At the trial ob-
jection was taken by counsel for the appellant to the admissibility of the verbal 
statement on the ground that no caution had yet been administered to the appel-
lant. In evidence, Inspector Charles stated that at that stage he had not decided to 
charge the appellant with murder but was enquiring into the matter and had no 
evidence implicating the appellant; that he had no time to caution the appellant 
before he made the verbal statement and that as soon as he had made that state-
ment he cautioned him. 

The trial judge thereafter ruled that the verbal statement was admissible in 
evidence. Counsel for the appellant also objected to the admissibility of the writ-
ten statement alleged to have been made by the appellant on the ground that the 
statement was not free and voluntary; that it had been made under duress; and 
that the appellant was not the maker of the statement. After evidence had been 
taken on this issue, the trial judge admitted the statement in evidence. 

In this written statement, Exhibit "R4", the appellant stated inter alia that he 
arranged with Chandie, Baljit, Battle Boy and Jagolall (the other accused) to go 
to New Dam, Canje, to rob the payroll money and that the guns had been hidden 
in a bush; that on the morning of the 10th March, in his presence and hearing, 
Jagolall asked Chandie why he shot the man and that Chandie said that when he 
held up the man he placed his hand on his revolver, whereupon he (Chandie) and 
Battle Boy shot the man. 

Mr. Misir, counsel for the appellant, submitted that a specific illegality af-
fecting or which may have affected the verdict of the jury was committed during 
the course of the trial because the trial judge failed to grant an application by the 
jury to visit the locus in quo. 

In connection with this issue, counsel for the appellant and the Solicitor-
General with leave of the Court submitted an agreed statement which is in the 
following terms:— 

(a) A plan of the relevant area had been tendered by the prosecution 
through a surveyor and certain places thereon had been identified and 
certain routes indicated. 

(b) Subsequent to the tendering of the plan and towards the end of the trial 
the jury through their foreman expressed a desire to visit the locus in 
quo. The learned trial judge stated that he would consider their request 
at a later stage. 
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(c)  Subsequently the learned trial judge informed the jury that he did not 
consider that there was any necessity to visit the locus in quo. 

The Court, acting under the provisions of rule 14 of the Criminal Appeal 
Rules, Chapter 8, requested the trial judge to furnish to the Court his report on 
the point raised. This the trial judge has done. He has stated among other 
things that:— 

(i) The plan admitted in evidence was detailed and explicit. There were 
also photographs. 

(ii) In this case there was no serious dispute as to the fact of the robbery 
having been committed by masked men, or that the deceased had 
been shot in pursuance of the crime of robbery. The main issue was 
the acceptance or rejection of the evidence of an accomplice. 

(iii) In his judgment, this was not a case where a view of the locus in quo 
would have assisted in any material way the jury in the proper de-
termination of the issues involved, and he so informed the jury. 

Provision for a view by the jury of a place connected with the cause is 
made by section 45 of the Criminal Law (Procedure) Ordinance, Chapter 11. 
Under the provisions of sub-section (1) of that section— 

"Where in any case it is made to appear to the Court or a judge 
that it will be for the interests of justice that the jury who are to try or 
are trying the issue in the cause should have a view of any place, per-
son, or thing connected with the cause, the Court or judge may direct 
that view to be had in the manner, and upon the terms and conditions, 
to the Court or judge seeming proper." 

Obviously the object of a view is to enable the jury to appreciate certain 
aspects of the evidence which may not be clear to them without a view. A juror 
may wish to see for himself the density of the cane cultivation and thereby as-
sess the chances of an accused person being identified while escaping through 
the cultivation. There are other examples which could be given. Here, how-
ever, a view could serve no useful purpose. The appellant was never on the 
scene; whatever part he played took place at a house some distance from the 
scene; nor could a view assist a jury in deciding whether his confession was 
true or not. 

We are of opinion that the judge rightly exercised his discretion in refusing 
to permit a view. 

Counsel for the appellant also submitted that a specific irregularity affect-
ing or which may have affected the verdict of the jury was committed at the 
trial in that certain jurors were sworn by the direction of the trial judge before 
challenges by counsel for the defence were made or completed. 

Under the provisions of section 42 (1) of the Criminal Law (Procedure) 
Ordinance, Chapter 11, as soon as the jury is chosen the jurors shall 
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be counted in the box by the Registrar, who shall at once proceed to swear 
them. The provisions of that subsection contemplate that a full jury of twelve 
should be drawn before any of the jurors is sworn. 

The Solicitor-General stated and counsel for the appellant agreed that what 
took place was that after certain peremptory challenges and challenges for 
cause had been made, and the latter tried, there were about six jurors remaining 
unchallenged in the jury box. These were then sworn on the direction of the 
judge and the remaining six jurors were sworn after other peremptory chal-
lenges had been made and challenges for cause tried in relation to the remain-
ing jurors drawn. 

Counsel for the appellant stated that his sole complaint was that he was not 
afforded an opportunity of challenging the juror Robert Matheson, it having 
come to his knowledge after the full panel had been sworn, that Matheson was 
a rural constable, and though not a person exempt from serving as a juror, was 
likely to be biased against the accused persons. 

It follows from counsel's statement that even if the provisions of subsec-
tion (1) of section 42 of the Criminal Law (Procedure) Ordinance, Chapter 11 
had been observed, he would not have been in a position to challenge juror 
Matheson before the swearing of the jury was completed, and indeed counsel 
concedes this. 

We were informed by counsel, though it is not apparent from the record 
that Matheson was in the second batch of six jurors sworn. If that be so, coun-
sel had ample opportunity to challenge him before he was sworn. On the other 
hand, if he was in the first batch, counsel ought not to have stood by without 
demur and allow him to be sworn although he had not exhausted his peremp-
tory challenges. 

It is to be observed that in the local case of Dick v. The Queen (1955) (un-
reported) but commented on in the "Law Times" of 4th March, 1955, at page 
109, the Privy Council refused an application for leave to appeal against a 
conviction for murder where one of the grounds was that it had been discov-
ered after the jurors had been sworn that one of the jurors was related to a wit-
ness for the Crown. 

We are of the view that although the provisions of section 42 (1) of the 
Criminal Law (Procedure) Ordinance, have not been observed in this case, in 
so far as the appellant is concerned, failure so to do could not and did not in 
any way affect the result. 

Counsel for the appellant further submitted that the trial judge failed to di-
rect the jury fully and adequately on the law applicable to the facts of the case 
on the indictment and otherwise misdirected the jury. 

Counsel contended that the trial judge should have directed the jury that 
the appellant could not be found guilty as an accessory before the fact to mur-
der where the other persons charged with the commission of the crime and 
whom the prosecution alleges were acting in complicity with the appellant, are 
themselves acquitted in the indictment. 
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In this connection, reference should be made to the provisions of sections 
24 and 25 of the Criminal Law (Offences) Ordinance, Chapter 10— 

"(24) Everyone who becomes an accessory before the fact to any felony, 
whether it is a felony at common law or by virtue of any statute for 
the time being in force, may be indicted, tried, convicted, and pun-
ished in all respects as if he were a principal felon." 

"(25) Everyone who counsels, procures, or commands any other person to 
commit any felony, whether it is a felony at common law or by vir-
tue of any statute for the time being in force, shall be guilty of fel-
ony, and may be indicted and convicted, either as an accessory be-
fore the fact to the principal felony together with the principal felon, 
or after the conviction of the principal felon, or may be indicted and 
convicted of a substantive felony, whether the principal felon has or 
has not been previously convicted, or is or is not amenable to jus-
tice, and may thereupon be punished in the same manner as any ac-
cessory before the fact to the same felony, if convicted as an acces-
sory, may be punished." 

It is clear therefore that on an indictment for murder, a person, though an ac-
cessory before the fact to that murder, may be indicted, tried, convicted and 
punished in all respects as if he were a principal felon and whether or not the 
principal felon has or has not been previously convicted or is or is not amena-
ble to justice. 

It was argued, however, that although indicted as a principal felon he was 
convicted of being an accessory, and as the persons mentioned in his confes-
sion as principals were acquitted, he could not have procured them to commit 
the crime. 

The Solicitor-General submitted that the acquittal of the other accused 
forms no bar to the conviction of the appellant as accessory before the fact to 
murder by those other accused. He contended that the jury had been properly 
directed to consider the case of each accused person separately taking into 
consideration only the evidence legally admissible in respect of each accused. 
In respect of the appellant, the jury had for consideration the verbal as well as 
signed statement alleged to have been given by the appellant to the police and 
the evidence of the witness Dhajoo whom the trial judge rightly asked the jury 
to consider an accomplice. The Solicitor-General further contended that the 
trial judge gave the jury full and adequate directions in relation to their ap-
proach to the evidence admissible in respect of the appellant. The Solicitor-
General submitted that the jury must have come to the conclusion that on the 
legally admissible evidence in respect of the appellant he was an accessory 
before the fact to murder committed by the other accused mentioned by him in 
his signed statement in pursuance of an agreement to commit the crime of rob-
bery with violence. Further, the jury must have come to the conclusion that 
they were not satisfied on the legally admissible evidence in relation to the 
other accused that the Crown had discharged the burden of proof against those 
accused bearing in mind that the case against each accused person was to be 
considered separately. 

The Solicitor-General drew an analogy with the fact that a respondent 
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may be found guilty of adultery with a co-respondent in a divorce petition while 
the same co-respondent is found not guilty of adultery with the respondent. 

We are in entire agreement with the submissions of the Solicitor-General 
on this ground. By virtue of the Ordinance the appellant alone could have 
been indicted with committing the substantive felony. After his conviction the 
principals could then have been indicted. If they were acquitted the conviction 
of the accessory could not thereby be impeached. (R. v. Wallace (1841) 2 
Mood C.C. 200). 

We fail to see how the guilt or innocence of the accessory could depend 
on the stage at which the principal is acquitted though we appreciate that 
where the evidence shows not only that the principal is not guilty but that 
no crime has been committed the position would be different. We are ac-
cordingly of the view that in the circumstances of this case it was quite compe-
tent for the jury to have returned the verdict they did against the appellant, 
and that the trial judge gave the jury full and adequate directions on the law 
applicable to the facts of the case in respect of the appellant. This disposes also 
of the further ground of appeal that the verdict of the jury was unreasonable 
and could not be supported having regard to the evidence. 

Counsel for the appellant also submitted that the trial judge did not fully 
and clearly put to the jury the defence of the appellant and its relation to the 
facts of the case. 

Counsel contended that when the trial judge read to the jury the state-
ments made by the accused Jagolall in dealing with the case as it affected that 
accused, he unduly stressed Jagolall's association with the appellant; further 
that the defence of the appellant was put as an afterthought by the judge. 

It seems clear to us that the trial judge was under the impression that he 
had already dealt with the appellant's statement from the dock when the So-
licitor-General mentioned that he could not remember whether the judge had 
dealt with the appellant's statement from the dock. The judge then read the 
appellant's statement from the dock verbatim. In that statement the accused 
set up the defence of an alibi and related details of his ill-treatment at the hands 
of the police. Previous to this, the trial judge had dealt with the evidence of the 
witnesses called by the appellant and had told the jury— 

"In fact, the prisoners' defence is what is known as an alibi. They 
are denying that they were on this New Dam on the ninth of March 
and say that they were elsewhere, and, therefore, could not commit this 
offence. So, you will examine also their defence and the witnesses they 
have called. If, by the witnesses they have called, or by their cross-
examination of the Crown witnesses, they establish that they were 
not there then, of course, you will acquit them, or if you are in any 
doubt about it you will also acquit them, one or either of them. If you 
do not believe their defence—when I say their defence I mean each 
individual prisoner, his or their defence—then the case does not end 
there. You have to go back and consider the case for the Crown and 
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come to your conclusion whether the Crown has proved to your com-
plete satisfaction that the offence has been committed and that he or 
they have committed it." 

We are of the view that the appellant's defence was adequately put to the jury. 
At the hearing of this appeal counsel for the appellant abandoned one 

further ground of appeal, that the trial judge in the course of the issues of 
the challenges for cause misdirected the jury in every trial as to the test to be 
applied in determining whether a challenge was supported or not by the evi-
dence and therefore good in law. 

At the hearing of this appeal, counsel for the appellant sought the Court's 
leave to amend the grounds of appeal by the addition of certain other 
grounds.   Leave so to do was refused. 

In these proposed amended grounds exception was taken to the fact that 
the trial judge had permitted the Registrar to ask the foreman of the jury 
whether or not the appellant was guilty as an accessory before the fact to 
murder. 

A further ground sought to be introduced was that "inadmissible evidence 
was wrongly admitted by the learned trial judge in that the weight of evidence 
indicated that the statement of the prisoner Surujpaul was not free and volun-
tary." 

Lastly, it was sought to be shown that inadmissible evidence was wrongly 
admitted by the learned trial judge in that the verbal statement purported to 
have been made by Surujpaul to Sub-Inspector Charles was made without any 
caution being administered. 

In our view the first two of the proposed amended grounds are un-
arguable and devoid of merit. Having regarded to what appears on the re-
cord, the third proposed ground is misconceived and also without merit. For 
those reasons we declined to give appellant's counsel leave to amend the 
grounds of appeal. 

The appeal is dismissed and the conviction and sentence affirmed. 
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(In The Full Court (Holder, C.J., Stoby and Luckhoo JJ.) on appeal from 
the Magistrate's Court of the Georgetown Judicial District, January 1, 
9, 1958.) 
Workmen's Compensation—Half-monthly payments made to injured work-

man—Lump sum payment payable under order of Magistrate on claim brought by 
workman—Whether discretion in Magistrate to order deduction from lump sum 
payable of whole or part of half-monthly payments received by workman—
Workmen's Compensation Ordinance, Cap. 111, s. 8 (3). 

Section 8 (3) of The Workmen's Compensation (Consolidation) Ordinance, Cap. 
111, provides as follows:— 

"In fixing the amount of any compensation the court shall have regard to any 
payment, allowance or benefit, not being a payment made under section 6 of 
this Ordinance, which the workman may have received from the employer after 
the date of the accident." 

On a claim brought by a workman for an injury sustained by him by accident 
arising out of and in the course of his employment the Magistrate held that he had a 
discretion under section 8 (3) of the Ordinance to allow a deduction of the whole or 
part of the half-monthly payments which had been required by the Ordinance to be 
made by the employer to the workman. 

For the workman it was contended that the payment, allowance or benefit re-
ferred to in section 8 (3) of the Ordinance is a voluntary one and not one required by 
law to be 
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made to the workman by his employer. It was conceded that under section 7 (2) of the 
Workmen's Compensation Ordinance, 1934, half-monthly payments made to the work-
man were deductible as of right when a lump sum was awarded by the Magistrate. 

Held: Under the provisions of section 8 (3) of the Workmen's Compensation Ordi-
nance, Cap. 111 (enacted in 1952), the Magistrate is vested with a discretion to allow or 
refuse a deduction in respect of the whole or any part of the amount of the half-monthly 
payments whether or not they are voluntary payments. 

Appeal Dismissed.  
L. F. S. Burnham for the Appellant. 
J. A. King for the Respondents. 
Judgment of the Court: The short but important point in this appeal is 

whether a Magistrate to whom an application is made by a workman who has 
sustained injury by accident arising out of and in the course of his employment is 
empowered to order the deduction from the lump sum payable under the provi-
sions of section 8 of the Workman's Compensation (Consolidation) Ordinance, 
Cap. 111, in respect of the workman's injury of the whole or any part of the half 
monthly payments received by the workman under that Ordinance from his em-
ployers in respect of that injury. 

The facts of this case are not in dispute. The appellant, a workman employed 
by the respondents sustained injury a dislocation of the left clavicle-by accident 
arising out of and in the course of his employment. He was examined by a doc-
tor who assessed a permanent partial disability of 20%. The respondents, subse-
quently to the date of the accident as required by the provisions of the Work-
men's Compensation (Consolidation) Ordinance, Cap. 111, paid the appellant by 
way of half monthly payments the sum of $115.90. On the appellant bringing a 
claim in the Magistrate's Court for the payment of a lump sum of $864.19 calcu-
lated under the provisions of section 8 (1) (c) of the Workmen's Compensation 
(Consolidated) Ordinance, Cap. 111, it was contended for the respondent that the 
provisions of section 8 (3) of that Ordinance- 

"In fixing the amount of any compensation the court shall have regard 
to any payment, allowance or benefit, not being a payment made under sec-
tion 6 of this Ordinance, which the workman may have received from the 
employer after the date of the accident." 

gave the respondents the right to deduct the amounts paid by way of half-
monthly payments to the appellant from the lump sum claimed. 

For the appellant it was contended that the lump sum claimed was to be paid 
without any regard to the amount paid by the respondents to the appellant under 
the Ordinance by way of half-monthly payments. 

The learned Magistrate held that he had a discretion under the provisions of 
section 8 (3) of the Ordinance to allow a deduction of the whole or a part of the 
half-monthly payments made to the appellant. 

The Workmen's Compensation Ordinance, 1934 (No. 7 of 1934) as 
amended from time to time was repealed and re-enacted by the Workmen's 
Compensation Ordinance, 1952 (No. 63 of 1952) now Chapter 111 of the Laws 
of British Guiana (Kingdon Edition). 

As counsel for the appellant observed at the hearing of this appeal the 1952 
Ordinance is a consolidating and amending Ordinance. 
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Section 7 (2) of the 1934 Ordinance provided as follows- 
"Any half-monthly payment may, on review under this section, subject 

to the provisions of this Ordinance, be continued, increased, decreased or 
ended, or, if the accident is found to have resulted in permanent incapacity, 
be converted to the lump sum to which the workman is entitled less any 
amount which he has already received by way of half-monthly payments." 
The words "less any amount which he has already received by way of half-

monthly payments" in that subsection do not appear in section 11 (2) of the 1952 
Ordinance which otherwise is worded exactly as is section 7 (2) of the 1934 Or-
dinance. 

Counsel for the appellant submitted that while by the provisions of section 7 
(2) of the 1934 Ordinance it was clear that an employer was entitled to deduct 
from the lump sum to which an injured workman was entitled the amount paid 
to him by way of half-monthly payments, under the provisions of the 1952 Or-
dinance because of the omission of the words referred to above, the employer 
was precluded from deducting any part of the amount paid to an injured work-
man by way of half monthly payments. 

Counsel contended that the payment, allowance or benefit to which a Mag-
istrate is entitled under the provisions of section 8 (3) of the 1952 Ordinance to 
have regard in fixing the amount of compensation payable to an injured work-
man must be a voluntary one but that where periodic payments are required to be 
made to an injured workman under a statutory provision those payments are not 
payments, allowances or benefits within the meaning of section 8 (3) and there-
fore the magistrate is not entitled to have regard to any such periodic payments 
in fixing the amount of compensation to be paid by an employer to the work-
man. 

In support of his contention, counsel referred us to a passage in the judgment 
of Lord Shaw in the case of Mac Dermott-v-Tintoretto (1911) A.C. 35 at page 
45:— 

"For, my Lords, in my opinion the expression "payment, allowance, or 
benefit which the workman may receive from the employer during the pe-
riod of his incapacity" does not cover the discharge or settlement of a debt 
due to the workman by his employer. The case aimed at by the statute is 
simple and easily figured. It is the case of a workman injured, but of an in-
terval elapsing between the date of the injury and the award or decree in his 
favour. That period may be prolonged by litigation, say, to settle points 
raised by those representing the workman, or, in the more frequent case, by 
insurance companies representing the employer. During that interval the in-
jured workman's house must, so to speak, be kept over his head, and a con-
siderate employer may not unnaturally desire to give a "payment, allowance, 
or benefit" to him and his household in the meantime. The meaning of the 
statute is to secure and encourage an employer so disposed, by making the 
payment, which is truly a payment by way of allowance or benefit, a proper 
credit item against the compensation, when it comes ultimately to be as-
sessed. That is what the statute means. But in my opinion it does not mean 
to make the discharge or settlement of a debt which was due to the workman 
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by the employer enter into the account. It could never be right to give to a 
debtor, who was liable in payment of both and each of two debts, a power 
to treat the payment of debt No. 1 as pro tanto an extinction of debt No. 2. 

My Lords, in the present case the employers propose to put as a debit 
item against compensation running from March 11, 1909, the payment of 
a debt due upon December 29, 1908, namely, the payment of the work-
man's wages due to him by statute and contract on that date. I think such a 
transaction would be illegitimate and that the words of the Act do not jus-
tify it. Such a construction appears to me to twist what was a protection 
and encouragement to the considerate employer, in making what may 
justly be treated as advances to an injured workman, into a punishment 
upon the workman for accepting during his disablement payment of a debt 
justly due to him as a creditor." 
Paragraph 3 of the Workmen's Compensation Act, 1906, provides that in 

fixing the amount of the weekly payments of compensation to the injured 
workman "regard shall be had to any payment, allowance or benefit which the 
workman may receive from the employer during the period of his incapac-
ity......................." 

In Mac Dermott's case, as appears from the head-note to the report, a sea-
man on a voyage abroad was rendered totally incapable by an accidental injury 
and was placed in a foreign hospital. The shipowners in accordance with their 
obligations under the Merchant Shipping Acts paid him eight days wages for 
the interim between the accident and his discharge, also his medical and surgi-
cal expenses in the hospital and made provisions for his maintenance and re-
turn to England. 

It was contended on behalf of the employers that in fixing the amount of 
the weekly payment under the Workmen's Compensation Act, 1906 in respect 
of his continued incapacity in England regard must be had to the payment of 
the eight days' wages. This contention was rejected by the House of Lords. 

In that case the eight days' payment was a debt due to the workman by the 
employer and not any payment received in respect of the incapacity. 

In this case, however, it could hardly be argued that the half-monthly 
payments was a debt due to the workman by his employer and was not a pay-
ment received in respect of the incapacity in respect of that period of it which 
is covered by the compensation. 

Certain passages in the judgments of Lord Loreburn L.C. and Lord Atkin-
son in Mac Dermott's case appear to us to be against the contention advanced 
by counsel for the appellant. 

Lord Loreburn L.C. in the course of his judgment at page 39 of the same 
report in which the Earl of Halsbury concurred said:— 

"We must, in my opinion, seek for it in the scheme of the two Acts 
with which this case is concerned. I will present it quite summarily. When 
a seaman meets with an accident at sea which disables him, he must be 
paid his wages till he reaches a port where he can be dis- 



 106
GIBBS v. BOOKERS SHIPPING (DEMERARA) LTD. 

charged. Further, if he is discharged at a foreign port, the owners must main-
tain him and furnish him with medical aid till he is able to travel and reaches 
a port in this country. This is under the Merchant Shipping Acts. Then the 
Workmen's Compensation Act, 1906, takes up the tale. Before 1906 the 
seaman was not within the Act. In 1906 the right to compensation for acci-
dental injury was extended to seamen, and begins when the injured seaman 
ceases to be entitled to maintenance. It is clear that compensation is to begin 
exactly where the right to maintenance ends. Reading the words of the Act 
which we have to construe in the light of what I have just said, I have no dif-
ficulty in seeing where their generality is limited. It is not every payment, al-
lowance, or benefit which the workman may receive from the employer dur-
ing the period of his incapacity that the county court judge must have regard 
to. It is only such as are received in respect of the incapacity, and received in 
respect of that period of it which is covered by the compensation. It means, 
in short, that the man is not to be paid twice over, by the overlapping of 
benefits derived from two separate Acts of Parliament. 

I feel no hesitation in reading such words into the statute. The same 
thing has been done by this House before, notably in interpreting the Suc-
cession Duty Act in order to avoid a plain absurdity. In this case it is neces-
sary, in order to avoid a plain frustration of the obvious intention of the Leg-
islature." 

and Lord Atkinson on this point said:— 
"The Workmen's Compensation Act provides that where death does not 

ensue compensation must be given in the form of weekly payments. The 
mode in which those weekly payments are to be fixed, the period during 
which they are to be paid, and the fact that, save in the case of death, a lump 
sum is not to be given, would go to show that what is in reality compensated 
for is the loss of the power of earning, rather than the pain or suffering the 
workman has endured. As soon as his incapacity ceases and his power of 
earning is restored, the weekly payments cease. 

It would under these circumstances, therefore, appear to be only reason-
able and right that, in fixing the amount of the weekly payments, regard 
should be had, with a view to their diminution, to any payment, allowance, 
or benefit which the workman should receive from his employer in respect 
of the injury and the consequent incapacity to earn; else the workman 
would, in effect, be compensated twice over in whole or in part for the same 
loss of earning power. Paragraph 3 deals with these latter matters, but the 
words "in respect of the injury and the incapacity resulting from it" do not 
occur in that rule, yet they must be implied." 
Mr. Burnham contended, however, that in England no provision is made for 

lump sum payment saves in the case of the death of the workman, and as a result 
the English cases must be considered in that light. 

Although Lord Atkinson in the passage cited above referred to the fact that 
the provision for weekly payment as compensation indicated that what is in real-
ity compensated for is the loss of earning power rather than pain or suffering, it 
does not follow that a provision for lump sum 
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payments may not also be by way of compensation for loss of earning 
power. 

Mr. King, counsel for the respondents submitted that- 
(a) the half monthly payments are deductible as of right under the provi-
sions of section 11 (2) of the 1952 Ordinance which provides that if the 
incapacity results in permanent incapacity any periodic payment is to be 
converted into a lump sum; 

alternatively 
(b) the Magistrate has a discretion under section 8 (3) of the 1952 Ordi-
nance in fixing the amount of the compensation to allow or refuse the 
whole or any part of any amount paid by way of half-monthly payments 
to the injured workman. 
Counsel contended in respect of his alternative submission that as the 

provisions of section 8 (3) of the 1952 Ordinance specifically exclude pay-
ments made by an employer under section 6 (relating to expenses of con-
veyance for treatment and of treatment paid by an employer) if half-monthly 
payments were intended also to be excluded they would likewise have been 
specifically excluded. 

Counsel further contended that the intention of the legislature appears to 
be that there should not be an arbitrary deduction of periodic payments in 
every case nor should there be an arbitrary demand by a workman for both a 
lump sum and periodic payments, but that the Magistrate should exercise his 
discretion in each case having due regard to the particular facts of the case as 
to whether there should be a deduction of the whole or any part of the 
amount of the half-monthly payments. 

It appears to us that by the omission of the words referred to earlier in 
this judgment from section 11 (2) of the 1952 Ordinance, half-monthly pay-
ments are no longer deductible as of right from the lump sum to which a 
workman is entitled under the provisions of that Ordinance as was the case 
under the 1934 Ordinance. To see whether a Magistrate is vested with a dis-
cretion to allow a deduction in respect of the whole or any part of the amount 
of the half-monthly payment the provisions of sections 8 and 11 (2) of the 
1952 Ordinance must be considered in the light of the scheme of the Ordi-
nance. It appears to us that the scheme of the Ordinance is to compensate 
workmen for loss of earning power by reason of injuries suffered in the 
course of their employment. 

We do not agree with Mr. Burnham's contention that the words "pay-
ment, benefit or allowance" in section 8 (3) of the 1952 Ordinance are to be 
confined to voluntary payments, benefits or allowances made by an em-
ployer to a workman. 

If Mr. Burnham's contention is sound there would be no point for the 
provision in section 8 (3) of the specific exclusion of a payment made under 
section 6 of the Ordinance from "any payment, allowance or benefit." 

Be that as it may, there is nothing in the provisions of the Ordinance 
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which indicates that any such restricted meaning should be given to those 
words. 

In the result we have come to the conclusion that under the provisions 
of section 8 (3) the magistrate has a discretion in fixing the amount of the 
compensation which a workman may receive to make a deduction from the 
lump sum to which the workman is entitled of the whole or any part of the 
half-monthly payments the workman has received. 

The decision of the Magistrate is therefore affirmed. Both counsel have 
stated to this court that this case was in the nature of a test case because of 
the uncertainty prevailing amongst workmen and employers as to the true 
construction of the provisions of section 8 (3) of the 1952 Ordinance. 

In view of this fact and also of the fact that the respondents have not 
succeeded on the contention advanced on their behalf before the Mag-
istrate, there will be no order as to the costs of this appeal. 
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(In the Supreme Court, Civil Jurisdiction (Stoby, J.) May 21; June 24, 

1958). 
Mandamus—Civil claim for assessment of compensation made to magistrate—

Magistrate after hearing arguments on a preliminary submission declined jurisdic-
tion—Motion to show cause why writ of mandamus should not issue to magistrate to 
hear and determine the matter—Whether prerogative writ or rule to be applied for. 

Procedure—Prerogative writ applied for—Whether application to be made for 
leave to apply for order of mandamus. 

Magistrates may be commanded to perform their duty by means of the preroga-
tive writ of mandamus or by a rule under section 37 of The Summary Jurisdiction 
(Appeals) Ordinance, Cap. 17. 

There is a discretion in a Judge for the issue of the writ. 

In British Guiana the procedure for a prerogative writ of mandamus is as it was 
in England prior to the abolition of the prerogative writ of mandamus by the provi-
sions of The Administration of Justice (Miscellaneous Provisions) Act, 1938, (1 & 2 
Geo. 6, c. 63, s. 7). 

S. S. Ramphal, Legal Draftsman, and E. A.  Romao, Crown Counsel, for the 
applicant Vieira. 

P. A. Cummings and L. F. Collins for the respondent Coghlan. 
Application to discharge Order nisi calling upon Vieira (Magistrate) to 
show cause why a writ of mandamus should not issue commanding 
him to hear and determine a civil claim brought by Coghlan. 

Stoby, J.: The Drainage and Irrigation Board, a Statutory Authority, has 
moved the Court that the Order nisi made by a Judge in Chambers on the 
12th May, 1958, should be discharged and set aside. 

The file before the Court shows that the Order nisi came to be made in 
this way: During the month of February, 1958, Captain Joseph Cogh- 
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lan brought a civil action in the Magistrate's Court of the West Demerara 
Judicial District claiming from the Drainage and Irrigation Board the sum 
of $84,183.46 as compensation for certain property of Coghlan's taken 
over by the Board. The claim alleged that the Drainage and Irrigation Or-
dinance Cap. 192 gave the Magistrate jurisdiction to assess compensation. 

The Magistrate, after hearing arguments on a preliminary submission, 
declined jurisdiction. 

On the 8th May, 1958, Counsel on behalf of Coghlan moved the Su-
preme Court for an Order calling on the Magistrate to show cause why a 
writ of mandamus should not issue commanding him to hear and determine 
the action. 

A Judge in Chambers made an Order Nisi and fixed the 21st May, 
1958, as the day when the Magistrate should appear to show cause. 

On the 14th May the Drainage and Irrigation Board filed this motion, 
and with the consent of Counsel for Coghlan it was heard on the 21st May 
instead of the motion to make the Order nisi Absolute. 

Counsel for Coghlan (hereinafter called the respondent) entered ap-
pearance under protest and submitted that the motion should be struck out 
for non-compliance with Order 40 rule 4 of the Rules of the Supreme 
Court,  1955 which is as follows:— 

"Every notice of motion to set aside, remit, or enforce an award or 
for attachment, or to strike off the rolls, shall state in general terms the 
grounds of the application; and where any such motion is founded on 
evidence by affidavit, a copy of any affidavit intended to be used shall 
be served with the notice of motion." 
He submitted that the motion did not state in general terms the grounds 

of the application. 
Counsel for the Drainage and Irrigation Board (hereinafter called the 

applicant) submitted that rule 4 did not apply to a motion of this nature. 
I held that Order 40 rule 4 only applied to the type of motion therein 

mentioned, to wit, a motion to set aside, remit or enforce an award for at-
tachment, or to strike off the rolls. 

I indicated that it would have been helpful, nevertheless, if the grounds 
on which the application was made were stated, as thereby the respondent 
would not be taken by surprise and a request for an adjournment avoided. I 
indicated that I would grant an adjournment if the respondent desired one. 

Counsel for the respondent did not require an adjournment. 
Counsel for the applicant submitted that the Order nisi should be dis-

charged on three grounds:— 
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(a) That the prerogative writ of mandamus only applies where there is 

no other remedy. 
(b) Assuming that the respondent was entitled to apply for the preroga-

tive writ of mandamus he did not comply with the proper proce-
dure. 

(c) That the Order Nisi was made on the suppression of material facts. 
Counsel for the applicant referred me to section 37 of the Summary Ju-

risdiction (Appeals) Ordinance, Chapter 17, and submitted that the respon-
dent's proper remedy was to apply to the Full Court under that section.   Sec-
tion 37 so far as it is relevant states:— 

(1) Wherever a magistrate or a justice of the peace refuses to do any act 
relating to the duties of his office, the person requiring the act to be 
done may apply to the Court on motion supported by affidavit of 
the facts for an order calling upon the magistrate or justice, and also 
upon the person to be affected by the act, to show cause why the act 
should not be done. 

(2) If, after proof of due service of the order, good cause is not shown 
against it, the Court may make it absolute and the magistrate or jus-
tice, upon being served with the order absolute, shall obey it, and 
do the act required, and the costs of the proceedings shall be in the 
discretion of the Court. 

(3) No action or proceeding whatever shall be commenced or prose-
cuted against the magistrate or justice for having obeyed the order 
and done the act thereby required." 

There are many cases in which the principle is discussed upon which a 
Court acts before granting the prerogative writ of mandamus. 

In Stepney (Borough of) v. John Walker & Sons, Ltd. (1934) A.C. 365, 
Lord Wright said:— 

"In the words of Lord Mansfield in Rex v. Barker (1), 'A mandamus 
is a prerogative writ; to the aid of which the subject is entitled, upon a 
proper case previously shown, to the satisfaction of the Court. The origi-
nal nature of the writ, and the end for which it was framed, direct upon 
what occasions it should be used. It was introduced, to prevent disorder 
from a failure of justice, and defect of police. Therefore it ought to be 
used upon all occasions where the law has established no specific rem-
edy, and where in justice and good government there ought to be one. 
Within the last century, it has been liberally interposed for the benefit of 
the subject and advancement of justice.' More compendiously it was said 
by Bowen L.J. in In re Nathan (2) 'If, therefore, there is no other means 
of obtaining justice, the writ of mandamus is granted to enable justice to 
be done"! 

In R. v. Poplar Borough Council (No. 1) (1922) 1 K.B. 72, Banks L.J, 
said;— 
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"In Rex v. Archbishop of Canterbury (1812) 15 East, 117, 136, Lord El-
lenborough points out: 'There have been many dicta of judges cited, 
from none of which am I prepared to differ, or to deny to any of them 
their proper weight and authority; the result of them is in effect this, that 
this Court, in the exercise of its authority to grant the writ of mandamus, 
will render it as far as it can the suppletary means of substantial justice in 
every case where there is no other specific legal remedy for a legal right; 
and will provide as effectually as it can that others exercise their duty 
wherever the subject—matter is properly within its control. The right of 
the Court to apply these means for the attainment of such an end, and to 
prevent that defect of legal justice which might otherwise ensue, has been in 
general admitted.' In Doe v. Bridges 1 B & Ad. 847, 859 Lord Tenter-
ton says: 'Where an Act creates an obligation, and enforces the perform-
ance in a specified manner, we take it to be a general rule that perform-
ance cannot be enforced in any other manner." 
The case of Stepney (Borough of) v. Walker & Sons, Ltd. (supra) was a 

case concerning the rights of occupiers of hereditaments to have their prem-
ises classified as industrial and recorded on the appropriate list. It was 
sought to compel the rating authority to insert the premises of certain occu-
piers on the industrial list. The rule nisi commanding the rating authority to 
insert the names of certain occupiers on the appropriate list was discharged on 
the ground that there was another specific remedy available to the occupiers of 
industrial hereditaments—the specific remedy given by the relevant Act of 
Parliament to a party aggrieved was by an appeal to Quarter Sessions and 
then a further appeal from that Court by special case to the King's Bench 
Division, and eventually to the House of Lords. 

R. v. Poplar Borough Council (No. 1) (supra) was a case where the London 
County Council issued a precept to the Poplar Borough Council requiring them 
to pay a certain sum as their proportion of the county rate. The Borough 
Council refused to pay the sum. On an application to make a rule Nisi for a 
writ of mandamus Absolute, the Borough Council contended that the Court 
could not grant the mandamus as there was a statutory remedy for breach of a 
statutory duty, namely, the London County Council could levy distress. It was 
held that the remedy by distress was wholly inadequate and that mandamus was 
the only effective means of securing the performance of a public duty. 

The importance of these two decisions is that they illustrate, as do all the 
decided cases, that when it is said that mandamus will not issue if there is 
another remedy the other remedy referred to means some remedy other than 
mandamus. That is what the passage in Halsbury's "Laws of England", 3rd 
Edition, Volume 11 at p. 107, to which Counsel for the applicant referred me, 
means. The passage is:— 

"The Court will, as a general rule, and in the exercise of its discretion, 
refuse an order of mandamus, when there is an alternative specific remedy 
at law which is not less convenient, beneficial, and effective." 
It may be well to refer to a few more cases. Lord Mansfield C.J. in R. v, 

Bank of England 99 E.R. 334 refused to grant a mandamus com- 
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pelling the Bank of England to transfer stock because there was a remedy by 
action. Lord Ellenborough C.J. in Anon (1816) 2 Chit. 255 refused to issue a 
mandamus to church wardens to deliver up the vestry books to the vestry 
clerk as the clerk could bring an action in detinue if the books belonged to 
him. 

When, however, section 37 of Cap. 17 is examined, it will be seen that 
no new remedy is given. There is no alternative remedy to mandamus pre-
scribed by the section. The Legislature has not indicated that a litigant can 
appeal, or bring an action, or proceed in some special way other than man-
damus against a Magistrate who has declined jurisdiction. It has merely de-
scribed the procedure for obtaining a statutory mandamus against a Magis-
trate who declines to perform an act of his office. The remedy against the 
Magistrate remains the same; the ultimate Order to the Magistrate, whether it 
be by prerogative writ or by virtue of section 37, is exactly the same. In 
Halsbury's "Laws of England" 2nd Ed. Vol. 11 p. 731, the following passage 
appears:— 

"In addition to the prerogative powers inherent in the High Court to 
issue the writ of mandamus, provision is made by statute for the issue of 
the writ to justices who refuse to state a case or to do an act relating to 
the duties of their offices as justices." 
The words "provision is made by statute for the issue of the writ" are 

significant. "The writ" means the writ of mandamus. 
Is a litigant then bound to follow the procedure set out in section 37, 

Cap.17? Has this procedural section deprived the subject in so far as Magis-
trates are concerned of the benefit of a remedy he hitherto enjoyed? As the 
section has been in existence in British Guiana since 1883 at least, a glimpse 
at the past may be instructive. 

In Roy v. Hodgson A.J. 7.11.1902, Bovell C.J. held that where a Magis-
trate declined jurisdiction there was no right of appeal, but the procedure 
should be by application for a rule under the Magistrates' Decisions Appeals 
Ordinance 1893. This view was also expressed by Hewitt J. in Bellamy v. 
Dos Santos A.J. 19.5.1904 and Hutson Acting J. in A.J. 15.12.1906 in Ma-
rana v. Gowrie et al. 

In all those cases, however, and there are others, the point for decision 
was whether an appeal was the proper procedure where a Magistrate de-
clined jurisdiction. Except in one instance to which I shall refer in a moment, 
the question of whether the prerogative writ would lie never arose. 

The exception is Bellamy v. Dos Santos (supra) Hewitt J. in deciding 
that the correct procedure was under section 45 of the Magistrates' Decisions 
Appeals Ordinance 13 of 1893 the modern equivalent of which is Cap. 37, 
section 17, compared section 45 to section 43 of the 19 & 20 Victoria c. 108 
The County Courts Acts Amendment. That section is:— 

"No writ of mandamus shall henceforth issue to a judge or an officer 
of the county court for refusing to do any act relating to the duties of his 
office; but any party requiring such act to be done may-apply to any Su-
perior Court or a judge thereof, upon an affidavit 
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of the facts, for a rule or summons calling upon such judge or officer of a 
county court, and also the party to be affected by such act, to show cause 
why such act should not be done." 
Hewitt J. referred to the cases which decided that if a County Court Judge 

declines to perform a duty imposed on him by statute, then mandamus is the 
proper remedy, but if the act comes within the ordinary jurisdiction of a 
County Court Judge, then the proper procedure is for a rule under 19 & 20 
Victoria Ch. 108 section 43. Using those decisions as his guide, he came to the 
conclusion that the correct procedure where a Magistrate had declined jurisdic-
tion in an interpleader case because the value of the claim and damages were 
over $100 (the then limit of a magistrate's jurisdiction) was by way of rule and 
not mandamus. 

The case of R. v. Cowan and others ex parte Belmonte (1919) L.R.B.G 79 
cited by Counsel for the respondent as an example of a prerogative writ being 
granted against a Magistrate is not such an example. While the report as it ap-
pears in the Law Reports makes it appear that the proceedings were before 
Major C.J. in his civil jurisdiction, the original documents in the Supreme 
Court Registry make it apparent that it came before him in his appellate juris-
diction. The application for a rule nisi was entitled "In the Supreme Court of 
British Guiana (Belmonte v. Mc Cowan et al). When the rule nisi was granted 
the Order of Court added the words "Magistrate's Court Appeals Decisions 
Ordinance". The Order Absolute also contained those latter words. It will be 
observed too, that the Solicitor General who moved for the rule cited Roy v. 
Hodgson, and, as I have shown, the rule in that case was under the Ordinance. 

The modern lawyer, unaccustomed to the frequent changes which have 
taken place in the evolution of the appellate jurisdiction of the Supreme Court, 
may be perplexed at appeal proceedings being entitled "In the Supreme Court." 
The reason is that until 1921 an appeal from a Magistrate lay to a single Judge. 
"Court" in the Magistrate's Court Appeals Decisions Ordinance, No. 13 of 
1893, means the Supreme Court. "Court" in Cap. 17 mean the Full Court. But 
in 1919 when R. v. Mc Cowan ex parte Belmonte was decided an appeal to the 
Court from a Magistrate or an application for a rule went to a Judge of the Su-
preme Court and not to the Full Court. Until 1921 an appeal would lie from a 
single Judge in his appellate jurisdiction to the Full Court. 

Having looked at the practice of the Courts of British Guiana in its relation 
to section 37, I must turn to see what construction has been placed on it by its 
authors. 

Section 37 has for its model section 5 of the Summary Jurisdiction Act. 
1848 (11 & 12 Victoria Cap. 44). 

After the Act of 1848 was passed, there would seem to be only four re-
ported cases in which the Courts discussed whether the Act had taken away 
from an aggrieved person his right to apply for a prerogative writ of manda-
mus against a Magistrate. R. v. Percy L.R. 9 Q.B. 64 decided that the Act only 
applied where a Magistrate needed protection in respect of the act he was 
called to do. 
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This case was followed by R. v. Phillimore and another, Justices and Pill-

ing Q.B.D. 2.4.1884, reported as a footnote to R. v. Biron 14 Q.B.D. 474. 
Counsel who has obtained the rule Nisi directed the Court's attention to R. v. 
Percy where it was decided that proceedings under the Act were not the ap-
propriate course unless the Magistrate needed protection; and to R. v. Ashton 
which was in conflict with the decision in R. v. Percy, Lord Coleridge CJ. said 
this:— 

"After consideration and consultation with my learned Brothers, the 
result is that we are disinclined to lay down an absolute rule as to when the 
proceeding should be by a rule under 11 & 12 Vict. c. 44, s.5, and when 
by mandamus, but we are not prepared to say that we think Reg. v. Percy 
(law Rep. 9 Q.B. 64) was rightly decided so far as it is to be understood to 
decide that the Act only applies where justices require protection. We are 
clearly of opinion that such a construction narrows the operation of the 
statute too much. But also we are not prepared to say that because the stat-
ute may apply to other cases than those in which the justices require pro-
tection there may not be many such cases where the Court may properly 
grant a mandamus. Having said this we are ready to take either course. 
Cave and Williams, JJ., concurred. 
Since Phillimore's case there never seems to have been any doubt that an 

aggrieved party can elect to use the prerogative writ or proceed under the Act 
as he thinks fit. 

There are numerous cases in which the provisions of the Act were invoked 
against Magistrates, and there are cases not so numerous where the prerogative 
writ was applied for and granted without demur. Mandamus was issued in the 
Queen v. Brown 119 E.R. 1427 where the owner and manager of a colliery 
was charged for breach of a statute and the Justices declined jurisdiction; it was 
issued in the Queen v. Marsham (1892) 56 J.P. 64 where the Magistrate of the 
Greenwich Police Court declined jurisdiction in a complaint preferred by the 
Lewisham District Board of Works against the New Land Development Asso-
ciation. It was applied for in R. v. Barnstaple Justices, Ex parte Carder (1937) 
4 All E.R. 263 where the Justices for the Borough of Barnstaple declined to 
approve of plans for the erection of a cinema. The rule nisi was discharged on 
the ground that the justices had no jurisdiction to approve of a plan but that the 
cinema had to be erected and then an application for a licence could be made. 
There was no suggestion throughout the proceedings that had the justices ju-
risdiction, the prerogative writ could not issue. 

It follows from the cases to which I have referred that those who initiated 
the legislation for the protection of Magistrates never shrunk from command-
ing Magistrates to perform their duty by means of the prerogative writ; I can 
think of no valid reason why the Courts of this country should give to the same 
legislation an interpretation which was never given to it in the 90 years of its 
existence in its homeland. Another feature to which attention should be drawn 
is that when the Act of 1848 the Justices Protection Act or section 37 of Cap. 
17 is compared with section 43 of the County Courts Acts Amendment, 19 & 
20 Vict., Cap. 108, a vital difference is noted. Section 43 of the County Courts 
Acts commences with these words:— 
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"No writ of mandamus shall henceforth issue to a Judge or an officer 

of the County Court for refusing to do any act relating to the duties of his 
office." 
It was the insertion of those words which caused the Court to hold in Re 

Brighton Sewers Act 9 Q.B.D. 723 that if the case which the Judge has re-
fused to hear is within his ordinary jurisdiction, then the proper remedy is to 
apply for a rule under the Act compelling him to hear it. But if the case is 
one which is not normally within his jurisdiction but which he is authorised 
to hear because of some special statutory obligation, then the way to compel 
him to perform his statutory obligation is the prerogative writ of mandamus. 

Now, the words I have referred to do not appear in section 37 of Cap. 17, 
and as they do not appear the Legislature, which had before them the model 
of 1848 that is, the Justices Protection Act and model of 1856, that is the 
County Courts Amendment Acts, and which selected the model that did not 
deprive a subject of his right to a prerogative writ under any circumstances, I 
am forced to conclude that the Legislature intended the prerogative writ to 
remain and to be used on appropriate occasions and merely made provision 
for another procedure which would have the effect of protecting a Magis-
trate. 

I turn to another aspect of the matter. Although in all the local cases ex-
amined and in many of the United Kingdom cases the proceedings have been 
under the Act or Ordinance as the case may be, yet it must not be forgotten 
that mandamus being a prerogative writ is always issued at the discretion of 
the Judge. 

A Judge may think that there is ground for the issue of the writ but in the 
exercise of his discretion he may refuse it, if for instance, he thinks that on 
the facts before him the statutory procedure is preferable. 

Where a Judge has not acted judicially, by failing to recognise, for ex-
ample, that there is another remedy, then of course his discretion was never 
really exercised. No doubt, realising the importance attached to the exercise 
of a Judge's discretion, solicitor for the applicant inserted the name of the 
Judge who made the Order nisi in his motion paper. Circumstances, how-
ever, caused this application to be heard by another Judge. In the light of 
what I have said, about a Judge's discretion I think I am entitled to discharge 
the rule nisi if I should come to the conclusion that, although there is no legal 
impediment to the issue of a prerogative writ, there was some compelling 
reason why proceedings should be taken under section 37 Cap. 17 instead. 

Having said that, let me say now that if I had to exercise my discretion 
originally, and exercising it now, I can see no reason why it would be im-
proper for the prerogative writ to issue. 

I proceed now to discuss the grounds which have influenced me in the 
exercise of my discretion and which I conceive weighed with the Judge who 
made the Order nisi.  I set out the grounds in order:— 

(1)  The action of Coghlan v. Drainage & Irrigation Board was a civil 
action. 
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In R. v. Cotton (1850) 15 Q.B. 569, Cotton J. explained the effect of section 

5 of the Justices Protection Act, 1848 upon which section 37 Cap. 17 is founded. 
He said:— 

"Before the Justices Protection Act, 1848 (11 & 12 Vict, c.44), 'if jus-
tices were compelled by mandamus to do an act, and it turned out that the 
act, after all, could not be done legally, they were liable to an action. This 
Court, therefore, refused to issue a mandamus to them in doubtful cases, 
unless they were properly indemnified. But now, in consequence of the Jus-
tices Protection Act, 1848, (11 & 12 Vict, c.44), s.5, by which justices are 
protected when they act in obedience to the process of this Court, the burden 
is shifted; we may issue our process to the justices, even where the law is 
not quite clear; and the person to be affected by the act commanded may try 
the question by resisting the order of justices." 
In a criminal case where a Magistrate may have to sentence a defendant to 

imprisonment or order him to pay a fine, if the Supreme Court does not bestow 
on him the protection of section 37, he might eventually become liable to an ac-
tion for false imprisonment. No such danger exists in a civil action. If the Magis-
trate is commanded to hear the action of Coghlan v. Drainage & Irrigation 
Board and he gives judgment against the Board, it is inconceivable that a statu-
tory body, represented by Her Majesty's Attorney General, would seek to flout 
the Order of this Court. Supposing it did, the Magistrate is in no way in danger. 
His judgment can be challenged on appeal but he is not personally liable in any 
way. It is not the law that the statute only applies when a Magistrate is in need of 
protection but where no evil consequences can flow if he is not afforded the 
shelter of the statute the judge in his discretion may let the prerogative writ go. 

The case of R. v. Norfolk, Justices, and Another ex parte Director of Public 
Prosecutions serves to show how Magistrates to be on the safe side may need 
the protective shield of a higher Court. In that case, the Justices had convicted a 
defendant on seven charges, but instead of sentencing him referred him to Quar-
ter Sessions for sentence; Quarter Sessions decided they had no power so to do. 
When the charges were returned to the Justices, the solicitors for the defendant 
threatened them with an action for false imprisonment should they sentence him. 
Thereupon the Justices declined to act. An Order for a mandamus was made 
against them as the Divisional Court held that they had jurisdiction and that their 
fears were unfounded. 

Perhaps a few observations on the procedure adapted in that case are re-
quired. 

The application was for an Order of mandamus. This was due to the aboli-
tion in 1938 by the Administration of Justice (Miscellaneous Provisions) Act, 
1938, 1 & 2 George VI, Cap. 63, section 7, of the prerogative writ of mandamus. 
The Act of 1938 also repealed the section of the Justices Protection Act which 
permitted persons to apply for a rule against a Magistrate, and enacted that in 
any case in which a rule could be made then an Order of mandamus could issue. 
It will thus be seen that the same Act which abolished the prerogative writ also 
abolished the procedure by way of rule, and consequently since 1938 no ques-
tion can arise in the United Kingdom concerning what is or is not the proper 
procedure. 
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(2) Will Coghlan obtain some advantage by this procedure? 
If an application for a rule had been made under section 37, the applica-

tion would be heard by the Full Court. Normally, two Judges sit in the Full 
Court to hear appeals from decisions of Magistrates. 

On the other hand, the procedure by way of prerogative writ must come 
before a single Judge of the Supreme Court (see ex parte Surujballi (1948) 
L.R.B.G.) 

If the Judge who makes the Order nisi does not direct that the subsequent 
proceedings should be before a full Bench of Judges then the application to 
make the rule Absolute comes on for hearing before the same, or possibly 
another Judge. By virtue of section 94 (1) (b) (iii) of Cap. 7, there is a right 
of appeal from a decision of a single Judge in a matter of this kind to the Full 
Court in its appellate jurisdiction where three Judges will normally sit. The 
result is that five Judges may be concerned where the prerogative writ is in 
issue as against two if the procedure under section 37 is adopted. 

From June, 1958, in both cases there may be a further appeal to the Fed-
eral Supreme Court. 

(3) Although the procedure is different, the remedy is really the same 
whether an application to compel a Magistrate to perform an act he has 
declined to do is brought under section 37 or by way of a prerogative 
writ. The final Order to hear, if granted, is worded similarly. 
In each case an Order nisi is first made and served on the Magistrate. 

The Order nisi is the same in each case (see the Order in Belmont's case 
where the proceedings were by way of rule, and the Order in Bookers Amal-
gamated Groceries v. Inspector of Distilleries, No. 370 of 1950, bound in 
the Supreme Court Book of Summonses for January to April, 1952, p. 172), 
where the proceedings were for a prerogative writ.) In each case if the Order 
nisi is made Absolute, the Magistrate is commanded to perform the act. 

I have endeavoured to detail three circumstances which have influenced 
me in exercising my discretion in favour of the respondent to these proceed-
ings. There is a fourth circumstance with which I will deal briefly, but as no 
arguments were heard upon it, it is unnecessary to express a positive view. 

Earlier in this judgment I drew attention to the words at the beginning of 
section 43 of the County Courts Acts Amendment, 19 & 20 Vict. Cap. 108, 
and I referred to the decision in Re Brighton Sewers Act (supra). I pointed 
out that the County Courts Acts Amendment specifically enacted that man-
damus was not to be applied for against a County Court Judge refusing to 
perform an act of his office and yet despite this provision the Courts still 
granted mandamus in certain cases. 

It is possible to conclude from the decision in Re Brighton Sewers Act 
(supra) that the procedure under section 37 Cap. 17 is only applicable 
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where the act which the Magistrate has refused to perform is within his ordi-
nary jurisdiction. 

That case came before the Divisional Court because S. 93 of the Brigh-
ton Intercepting and Outfall Sewers Act enacted that any dispute which may 
from time to time arise between the Sewers board and any local authority 
with respect to carrying into effect the provisions of the Act should be re-
ferred to the Judge of the County Court of Sussex who must hear and deter-
mine the dispute. Disputes having arisen, one party to the dispute applied to 
the County Court Judge to hear it. He declined to do so unless the other party 
consented. In making the rule absolute Field J. said: 

"In some cases the Magistrates are the tribunal selected for the set-
tling of local differences. Here it is the judge for the time being of the 
County Court. This case is clearly within s. 93; and, as this is not a mat-
ter which comes within the ordinary jurisdiction of a county court judge, 
it is not a case for an order under 19 & 20 Vict. c. 108, s. 43; but the only 
appropriate remedy is by mandamus commanding the judge to hear and 
determine the matters in dispute. The rule will, therefore, be made abso-
lute for a mandamus—" 
A Magistrate's jurisdiction arises as the result of sections 39 and 40 of 

the Summary Jurisdiction (Magistrates) Ordinance, Cap. 12. With regard to 
civil matters his jurisdiction is limited to the extent stated in the Summary 
Jurisdiction (Petty Debt) Ordinance, Cap. 16, section 3. That section limits 
his jurisdiction to a sum not exceeding $250. The jurisdiction must appear on 
the face of the claim. It may well be that the proceedings by way of rule 
could only be applicable in a matter which would be competent for a Magis-
trate to hear by virtue of Sec. 3 Cap. 16. The claim which gave rise to these 
proceedings was brought under the Drainage and Irrigation Ordinance sec-
tion 30 (1) Cap. 192 which states:— 

"When the amount to be paid as compensation under this Part of this 
Ordinance cannot be agreed upon by the Board and the claimant, the lat-
ter may lodge a plaint in the magistrate's court of the judicial district 
within which the land is situate claiming compensation from the Board 
and the magistrate shall assess the amount of compensation to be paid in 
accordance with the provisions of this Part of this Ordinance." 
As the amount of the claim is over $80,009.00 on the authority of the de-

cision of Field, J. in the Brighton Sewers case (supra) it can be argued with 
some conviction that mandamus is the proper procedure. 

Counsel for the applicant submitted that in any event the respondent had 
not followed the correct procedure for obtaining a prerogative writ. He re-
ferred me to Order 1 Rule 3 of the Rules of the Supreme Court, 1955, which 
states:— 

"Wherever touching any matter of practice or procedure these Rules 
are silent, the Rules of the Supreme Court for the time being in force, 
made in England under and by virtue of the Supreme Court of Judicature 
(Consolidation) Act, 1925, or any statute amending 



 119

COGHLAN v. VIEIRA 
the same shall apply mutatis mutandis." 

He said that the 1955 Rules were silent regarding the procedure for apply-
ing for a prerogative writ of mandamus, and consequently one had to turn 
to the Rules made in England. He cited the English Order 59, Rule 3, 
which states:— 

"No application for an Order of mandamus, prohibition or certiorari 
shall be made unless leave therefor has been granted in accordance 
with this Rule." 

He directed attention to section 75 (3) of the Supreme Court Ordinance, 
Cap. 77, which is to the effect that no Rule, or Order, made by the rule-
making committee shall be deemed invalid by reason that it alters, amends, 
or repeals the provisions of any statute. 

In reply, Counsel for the respondent contended that Order 1, Rule 3 of 
the Supreme Court Rules, 1955, was ultra vires, and that it could not abol-
ish the prerogative writ of mandamus in this Colony. In the alternative, he 
argued that the Supreme Court Rules were not silent as Order 40 applied, 
and if they were silent then Section 44 (1) of Cap. 7 which states that, 
"where no provision is made by this Ordinance by rules of Court or any 
other statute, the existing practice and procedure should remain in force" is 
applicable. 

It is clear that the intention of Order 1, Rule 3, was to introduce the ap-
propriate English rules where no local rule existed. The rule is not ultra 
vires. Section 75 (1) of the Supreme Court Ordinance, Cap. 7, authorises 
the Judges or a majority of them, of whom the Chief Justice shall be one, 
with the advice and assistance of two legal practitioners, to make rules for, 
among other things, regulating the procedure and practice of the Court. 
Sub-section 3 of the same section enacts that, 

"No rule or Order so made shall be deemed invalid or be subject to ob-
jection by reason that it alters, amends or repeals the provisions of Cap. 
7 or any other statute relating to any matter mentioned in Section 75." 

Section 8 (1) of the Interpretation Ordinance, Cap. 5, states that, unless the 
contrary intention appears, "Rules of Court" when used in relation to any 
Court, means rules made by the authority having for the time being power 
to make rules or orders regulating the practice and procedure of that Court. 

This point was specifically dealt with by Duke, Acting J., in Cameron 
v. Chester, (1943) L.R.B.G. 57 where he held that Rule 11 of the Rules of 
the Supreme Court (Declaration of Title) 1923, which provided that noth-
ing in those rules should affect the right of any person to institute a suit for 
declaration of title to property by prescription, was not invalid, although it 
altered or amended the Civil Law of British Guiana Ordinance which, at 
that time, provided that a declaration of title by prescription was to be is-
sued by the Supreme Court upon petition, motion or summons, 
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Although the rule is not ultra vires, it would not apply if the Supreme Court 

Rules, 1955, make provision for the procedure in an application for the preroga-
tive writ of mandamus. In my view, Order 40 makes no provision, and I must 
now decide whether in those circumstances the English procedure is applicable. 
I have come to the conclusion that the English procedure is not applicable. In 
England, by the Administration of Justice Act, 1938, Sections 7 & 8, the pre-
rogative writ of mandamus was abolished. The procedure provided by the Eng-
lish Order 59, Rule 3 (1), was designed to meet a situation which arose by reason 
of the introduction of a new scheme of legislation. The Act of 1938 did not abol-
ish the writ in this country, and Order 1 Rule 3 of the Rules of Court 1955, could 
not abolish the writ. As regards practice and procedure, a Rule of Court can re-
peal or amend an Ordinance, but the substantive law of the country can never be 
repealed by a Rule of Court. I give one example of this in deference to Counsel's 
argument, although an example hardly seems necessary. 

The Summary Jurisdiction (Appeals) Ordinance Cap. 17, section 3, gives to 
anyone dissatisfied with a decision of a Magistrate a right of appeal. Subsequent 
sections regulate the practice and procedure with regard to appeals. The rule-
making authority may by an appropriate rule amend the sections dealing with the 
practice and procedure, but no rule can take away the right of appeal given by 
section 3. No more than can the Evidence Ordinance be repealed by rule. No 
rule making body, however eminent, can abrogate to itself the function of a Leg-
islative Assembly. 

I have said before that I do not agree with the proposition that Order 1 Rule 
3, is ultra vires. The fact that section 44 (1) of the Supreme Court Ordinance, 
Cap. 7, says that where no provision is made by Cap. 7 or Rules of Court or by 
any other statute the existing practice and procedure shall remain in force, is no 
ground for saying that a rule of Court cannot make the English Rules applicable. 
When the English Rules become applicable provision is made and section 44 no 
longer applies. But when the English Rules are not applicable and when there is 
no local rule, then the existing practice and procedure become important. In 
Cameron v. Chester (supra) Duke, Acting J., said this:— 

"As Sir Anthony de Freitas, C.J., delivering the judgment of the Full Court, 
said in Fernandes v. Da Silva (1927) L.R.B.G. 87, 92:— 

'The jurisdiction of a Court may be exercised although no appropriate 
rules of procedure have been made'. 
"In A. G. (Ontario) v. Dauly (1924) A.G. 1011 it was held by the Privy 

Council that there is power in a Colonial Supreme Court (as in the High 
Court in England) to issue an order of mandamus to an inferior court, and 
that although no rules had been made regulating the method in which that 
power was to be exercised, that did not prevent the Court from making full 
use of its powers. Where no rules of procedure have been prescribed, the 
judge will adopt whatever procedure is convenient and will give such direc-
tions as justice and common sense alike call for." 
In this application not only do justice and common sense dictate that the 

proper procedure has been adopted, but it is the procedure which has been 
adopted more than once in the Courts of this country. 
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The final submission concerns the alleged suppression of material facts. 
There is no controversy over the statement that where an ex parte order is ob-
tained by a suppression of material facts, then it is right that it should be dis-
charged even though there was some merit in the application. 

It is said that the respondent never disclosed that he had lodged an appeal 
which was still pending. Respondent's counsel said that he did so inform the 
Judge. 

I understand the position to be that Counsel had some doubt whether his 
correct remedy was by way of appeal or by way of mandamus. He lodged an 
appeal in order to safeguard his client, should he later decide that appeal was not 
the correct procedure. After consideration, he decided that mandamus was the 
correct approach and has abandoned the appeal. Counsel for the applicant in-
formed me that if the appeal was heard he would have submitted that there was 
no right of appeal. 

Assuming that the Judge in Chambers did not know that an appeal had been 
lodged, I fail to see how the non-disclosure was material. Everyone now agrees 
that an appeal would not lie, so that the only purpose to be served in informing 
the Judge would have been to explain that there was some doubt at one time 
what was the correct course to adopt. The only possible effect this could have 
had was to influence the Judge in favour of making the Order nisi, so as to give 
the Magistrate or any interested party the opportunity to submit, in proceedings 
to make the conditional order absolute, that an appeal had been filed and man-
damus could not be the proper remedy if an appeal was pending. 

The other fact which 1 am told might have wrongly influenced the Judge is 
that the respondent's affidavit implied that the Magistrate gave an arbitrary deci-
sion, which implication was unfair to the Magistrate who had reserved decision 
and gave a considered judgment. 

The affidavit is unhappily worded, but there is no implication that he gave 
an arbitrary judgment. It was intended to convey to the Judge that the case before 
the Magistrate was an important one and the respondent's point of view was not 
appreciated or sufficiently discussed. It was an unnecessary statement to make 
as, whether the Magistrate was arbitrary or not was not the point. The issue was 
whether the Magistrate was right, and the Judge in Chambers no doubt ap-
proached the matter in that way. 

The final allegation of non-disclosure was the failure to direct the attention 
of the Judge to section 37 Cap. 17. I was informed that the Judge himself re-
ferred to that section and was aware of it. Be that as it may, the failure of Coun-
sel to refer to it is not a non-disclosure of a material fact. It is entirely a question 
of law whether section 37, Cap. 17 preclude the grant of the prerogative writ, 
and it is a question which could have been argued and decided when the motion 
to make the Order Absolute came on for hearing. Indeed, every point which has 
been taken in this application could have been taken on the substantive motion. 
Had the Drainage & Irrigation Board been served with a copy of the Order nisi 
the correct procedure would have been for the Board to appear on the motion to 
make the Order Absolute and to take these points then. The main point concern-
ing the Magistrate's jurisdiction could then have been argued at the same time 
and a multiplicity of proceedings avoided. 
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In the result this application is refused. The Order nisi commanding the 

Magistrate to appear and show cause will be set down for hearing in the 
usual way. The Drainage and Irrigation Board which is now a party to the 
proceedings will be notified. 

Application refused, the applicant to pay the costs of the respondent 
certified fit for two Counsels. 
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INLAND REVENUE 

(In the Supreme Court, In Chambers (Luckhoo, J.) March 29; April 2; 10; 
June 7, 1958.) 
Income Tax—Income in British Guiana of non-resident—Collection of income by 

Banker in British Guiana—Income remitted to non-resident's Banker abroad—
Whether collecting Banker in British Guiana agent of non-resident—Whether regular 
agent or casual agent—Liability of collecting Banker to taxation on income of tax-
payer received in British Guiana—Income Tax Ordinance, Cap. 299, s. 33. 

The appellants, Bankers in British Guiana, collected the sum of $140 from the 
Government of British Guiana during the year 1956, by encashing bearer bonds sent to 
them for collection through a Bank in Barbados by one Mrs. Bailey, a customer of the 
Barbados Bank. 

The Commissioner of Inland Revenue contended that the appellants were agents 
for Mrs. Bailey and therefore exigible to tax in respect of the year of assessment 1957, 
under the provisions of section 33 (5) of The Income Tax Ordinance, Cap. 299. 

Section 33 (5) of The Income Tax Ordinance, Cap. 299, provides as follows:— 

"(5) Nothing in this section shall render a non-resident person chargeable in 
the name of a broker or general commission agent or other agent where that bro-
ker, general commission agent, or agent, is not an authorised person carrying on 
the regular agency of the non-resident person, or a person chargeable as if he were 
an agent in pursuance of subsections (3) and (4) of this section, in respect of gains 
or profits arising from sales or transactions carried out through such a broker or 
agent." 

Held: Under the provisions of subsection (5) of section 33 of The Income Tax Or-
dinance, Cap. 299, a non-resident instructing a broker or other casual agent in British 
Guiana is not chargeable in the name of the casual agent. He is only chargeable in the 
name of a regular agent. As the appellants were the casual agents of Mrs. Bailey they 
were not chargeable under section 33 (5) of the Ordinance. 

APPEAL ALLOWED. 
J. H. S. Elliot for the Appellants. 
G. M. Farnum, Solicitor General, for the Respondents. 
Luckhoo, J.: The appellants, Barclays Bank D.C.O., in this judgment re-
ferred to as the Georgetown branch, carry on the business of bankers in 
British Guiana and form part of an organisation known as Barclays Bank 
D.C.O. That organisation comprises branches in various territories includ-
ing the Georgetown branch, and a branch in the Island of Barbados, herein-
after in this Judgment referred to as the Barbados branch. There are various 
sub-branches in each territory. 
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Under the provisions of section 35 of the Income Tax Ordinance Cap. 299, 
the appellants were required by the Commissioner to prepare and deliver to him 
a statement of income received by the appellants in the year ended 31st Decem-
ber, 1955, belonging to other persons chargeable in respect thereof, or who 
would be so chargeable if they were resident in British Guiana. 

As stated in the statement of Material Facts filed, the appellant prepared and 
submitted the required income of several persons, some of whom were resident 
out of British Guiana. Among those stated to be so resident was one Mrs. M. 
St.C. Bailey, relative to whom the following information was given: 

Description 
of money or Capacity or 

Name of person value and Joint Capacity  Remarks 
to whom money amount for in which I am 
or value belongs. year ended in receipt there- 

Address 31.12.55 of. 

Mrs. M. St. C. Wakefield, $140 Collecting Non- 
Bailey St. John, Banker Resident 

Barbados 

The Commissioner required the appellants, under the provisions of section 
34 of the Income Tax Ordinance, to submit returns of income for the year of 
Assessment 1956 as agents of those non-residents, in respect of whom the appel-
lants had collected income in the year preceding the year of assessment, and 
among others the appellants were required to submit a return as agents of Mrs. 
M. St. C. Bailey. The appellants who contended that they were not agents of the 
several non-resident persons including Mrs. Bailey refused to submit the return. 

Upon the refusal of the appellant to submit a return as agents of Mrs. Bailey, 
the Commissioner purporting to act under the provisions of section 48 (3) of the 
Income Tax Ordinance, assessed the appellants, as agents of Mrs. Bailey, to tax 
in the sum of $8.40 being 6c. in every dollar of the sum of $140 stated by the 
appellants to be income received by them in the year ended 31st December, 
1955, and belonging to Mrs. Bailey. 

To this assessment the appellants objected. The appellants' objection was 
heard by the Commissioners who maintained the assessment. Against the deci-
sion of the Commissioners the appellants have appealed. 

It is common ground that the sum of money in respect of which the appel-
lants have been assessed was obtained by the appellants encashing at the Treas-
ury interest coupons of the British Guiana Government 31/2 per centum Bearer 
Bonds. 

Prior to the hearing of the appellants' objection to the assessment, the appel-
lants had by letter dated the 13th November, 1956 signed by their Attorney and 
Manager A.M. Man and addressed to the Commissioner, stated their grounds of 
objection in the following terms:— 
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1. The sum of money in respect of which we have been assessed is the 
amount of one or more interest coupons of British Guiana Government 
Bearer Bonds held/owned abroad, collected by us as Bankers on behalf 
of the non-resident person mentioned in the assessment (whose name 
was not known to us at the time) and, after deduction of our charges, re-
mitted abroad. 
2. We are not the agent of such non-resident person within the mean-
ing of section 33 (1) of the Income Tax Ordinance, Chapter 299, and 
hold no authorisation whatsoever from her and we do not know what her 
income in British Guiana is; whether there is any liability to tax; what 
bonds or assets she holds or owns here; whether such bonds are her own 
property or are free of income tax; or any fact relevant to the assessment 
and payment of income tax. 
3. The provisions of section 33 do not apply to non-resident holders of 
Bearer Bonds or other securities negotiable by delivery. 
4. The purpose of sub-section (5) of section 33 is to exclude from li-
ability to charge in his name, a casual agent or an agent who, though he 
may act regularly for the non-resident, carries out the transactions in the 
ordinary course of his business as such agent, and as we are not author-
ised persons carrying on the regular agency of the non-resident person 
mentioned in the assessment and as the above mentioned interest cou-
pons were cashed by us in the ordinary course of our business as Bank-
ers, we come within the exemption. 
5. You have, therefore, erred in making this assessment on us and the 
assessment is wrong. 
At the hearing of the appellants' objection evidence was given by the ap-

pellants' Manager A.M. Man and by the Manager in this country of the 
Royal Bank of Canada with a view to establishing that the two Banks were 
not agents but purchased the coupons outright from the holders thereof. In 
the decision of the Commissioners attached to the statement of Material 
Facts filed by the Commissioner it is stated that Mr. Man deposed in evi-
dence that the remittance charges were paid by the holders of the bond in 
addition to other charges. 

The Commissioners came to a decision in the following terms:— 
"The object of section 33 is to ensure the collection of Income Tax from 
non-residents. That Banks can act as agents is quite clear from the deci-
sion in Mackersy-v-Ramsays Roners & Co., (1843) 9 C1 & Fin. 818, 8 
E.R. 628, H.T. 

We are of the opinion that the evidence of the two Bank Managers 
establishes that they were acting as agents for the collection of the inter-
est due on the coupons and that this interest is income liable to tax. We 
are unable to accept the submissions made on their behalf." 
At the hearing of this appeal Duncan Gordon Shearer, assistant manager 

of the Georgetown branch gave evidence relating to the various 
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ways in which the Barbados branch may come into possession of such interest 
coupons before sending them to the Georgetown branch by which they are later 
encashed at the Treasury. This witness also gave evidence as to the system of 
accounting used by the appellants in respect of those transactions. In answer to 
the Solicitor General the witness testified that the particulars supplied to the 
Commissioner in respect of the transaction in issue were obtained from the Bar-
bados branch who identified Mrs. Bailey's coupons sent to the Georgetown 
branch as belonging to her. According to the witness, in the case of those cou-
pons the appellants credited the Barbados branch on maturity date and at a later 
date encashed the coupons, an amount equivalent to the sum there by collected 
from the Treasury being remitted with other monies to the Barbados branch even 
before encashment. He also stated that in the normal course Mrs. Bailey would 
be given credit in respect of the interest due on the coupons less the discount 
charge made by the Barbados branch even before the maturity date and that if 
for any reason the Treasury had declined to encash the coupons it was likely that 
efforts would be made by the Barbados branch to recover the amount already 
credited to Mrs. Bailey's account therefor. 

It was submitted by Mr. Elliot, Counsel for the appellants, that having re-
gard to the evidence of this witness the transaction was in fact a purchase by the 
appellants of Mrs. Bailey's coupons and that they were therefore not acting as 
agents for Mrs. Bailey. 

The appellants had themselves submitted the information to the Com-
missioner that they were acting as collecting banker for Mrs. Bailey in the en-
cashment of the coupons. This information it has been stated was obtained from 
the Barbados branch. Nothing said by the witness Shearer has impressed me that 
this information is incorrect. Counsel for the appellants submitted that the infor-
mation is mere here say and therefore inadmissible in evidence. But it is infor-
mation supplied to the Commissioner by the appellants under the Income Tax 
Ordinance and moreover information obtained from the Barbados branch which 
branch had forwarded to the appellants the coupons in question. 

The Solicitor General contended that the internal book-keeping arrange-
ments of a bank cannot alone be evidence of a sale and that regard must be had 
to the substance of the matter. I agree, and further, the taxpayer's form of book-
keeping cannot defeat the Crown's right to tax. Neither can liability to pay tax be 
avoided by a local agent of a nonresident person refraining from making such 
enquiries from the nonresident's agent overseas from whom the local agent re-
ceives coupons as are necessary to enable him to make the returns required by 
the Commissioner under the provisions of the Ordinance. I make these obser-
vations because of the contention on behalf of the appellants that they did not 
know to whom any of the coupons received from overseas belonged, 

Lest it be said that there is no privity of contract between Mrs. Bailey and 
the appellants I make reference to the judgment of Viscount Cave L.C. in Muller 
v. Lethem (1928) A.C. 46 at page 48 where in dealing with a similar point he 
said:— 

"In this connection reference may be made to the well known judgment 
of Thesiger L.J. in De Bussche v. Alt 8 Ch. D. 286 at page 
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310 where he pointed out that in certain cases, where the exigences of 
business require it, an agent must be deemed to have authority to consti-
tute a direct privity of contract between a substitute appointed by him 
and his principals." 
In my view the present case falls within that category and the appellants 

became the agent of Mrs. Bailey in respect of the transaction in issue. 
Several cases were cited by appellants' Counsel to show that the normal 

relationship between banker and customer is that of debtor and creditor. 
Counsel for the respondent, while not dissenting from that statement con-
tended that, dependent upon the nature of the transaction, certain transactions 
between banker and customer might be as between principal and agent. I am 
in agreement with Counsel's contention in that respect. 

Counsel for the appellants has further contended that even if it were held 
that the appellants are the regular agents for Mrs. Bailey in this country, they 
are not authorised agents and therefore by virtue of the provisions of subsec-
tion (5) of section 33 of the Ordinance are not liable to be assessed in her 
name. 

It is necessary to examine in some detail the provisions of section 33 of 
the Ordinance. Those provisions are very similar to the provisions of section 
41 of the English Income Tax Act, 1842, as amended by section 31 of the 
Finance (No. 2) Act, 1915, which correspond to rules 5 to 12 inclusive of the 
General Rules applicable to Schedules A, B, C, D, and E of the English In-
come Tax Act, 1918. 

In Maclaine v. Eccott (1926) A.C. 426, Viscount Cave L.C. in delivering 
the leading judgment of the House of Lords at page 432 said:— 

"By section 41 of the Act of 1842 any person chargeable with in-
come tax in respect of any such profits or gains and not resident in the 
United Kingdom was made chargeable in the name of any agent having 
the receipt of the profits or gains as if such person were resident in Great 
Britain; and by section 31 of the Finance Act, 1915, Section 41 of the 
Act of 1842 was extended so as to make a nonresident person chargeable 
in the name of his regular agent in the United Kingdom in respect of 
gains or profits arising through such agent, although the agent might not 
have the receipt of the profits or gains of the non-resident." 

The provisions of subsection (1) of section 33 of the Ordinance in so far as 
they relate to agents are substantially the same as those of section 41 of the 
Act of 1842 as amended by section 31 of the Act of 1915 referred to above, 
with the following exceptions:— 

(a) where the words "profits or gains" occur in the English provisions 
the word "income" is used in section 33 of the Ordinance; 
(b) the proviso to section 33 of the Ordinance (relating to the dis-
allowance in the case of non-residents of certain deductions permitted 
under the Ordinance) is absent from the English provisions. 
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Reference will be made later in this judgment to those exceptions. 
Subsection (2) of section 33 of the Ordinance provides that a nonresident 

person shall be assessable and chargeable in respect of any income arising 
whether directly or indirectly through or from any agency and shall be so 
assessable and chargeable in the name of the agent. These provisions corre-
spond with those of section 31 (2) of the 1915 Act (rule 6 of the General 
Rules) except that in the English provisions the words "profits or gains" ap-
pear where the word "income" occurs in section 33 (2) of the Ordinance. 

The meaning of section 31 (2) of the 1915 Act was considered in Smidth 
v. Greenwood 8 T.C. 193. In that case Rowlatt J. stated that he was of the 
opinion that the scope of subsection (2) of section 31 of the Act was not very 
clear. On appeal from his decision, the Master of the Rolls in reference to 
that subsection said at page 202:— 

"It is true that, looked at from this point of view, subsection (2) is 
not of much use and might have been left out without much, if any, loss 
of effect, but redundancy is not unknown in legislation. I think it better 
to impute such redundancy than to hold that such an important alteration 
has been made the basis of taxation..............." 

and by Atkin L.J. at page 205:— 
"Personally I cannot read the subsection as a charging section at all. 

It is plain that in any view of it the words have to be cut 
down................Even if the subsection adds nothing to the effect of sub-
section (1), I should have thought it more likely to be redundant than 
revolutionary." 
In the House of Lords, Lord Buckmaster in whose opinion the other 

members of the House concurred said at page 206:— 
"Subsection (2) here is at the best a subsection of an extremely 
doubtful character..............Upon this point also I find myself in 
agreement with the views that have been expressed both by the Mas-
ter of the Rolls and by Lord Justice Atkin............." 

In Smidth's case it was held that section 31 of the 1915 Act deals with 
machinery only, and that subsection (2) of that section was not to be con-
strued as imposing a charge which did not previously exist. — per Viscount 
Cave in Maclaine v. Eccott (1926) A.C. at page 436. 

Subsections (3) and (4) of section 33 of the Ordinance are not relevant to 
this case. 

Reference was made to the provisions of subsection (5) of section 33 of 
the Ordinance which are as follows:— 

"Nothing in this section shall render a non-resident person charge-
able in the name of a broker or general commission agent or other agent 
where that broker, general commission agent, or agent, is not an author-
ised person carrying on the regular agency of the non- 
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resident person, or a person chargeable as if he were an agent in pursuance 
of subsections (3) and (4) of this section, in respect of gains or profits arising 
from sales or transactions carried out through such a broker or agent." 
The corresponding English provisions are contained in rule 10 and are 

equivalent to subsection (6) of section 31 of the 1915 Act — 
"10. Nothing in these rules shall render a non-resident person chargeable in 
the name of a broker or general commission agent, or in the name of an 
agent not being an authorised person carrying on the regular agency of the 
non-resident person or a person chargeable as if he were an agent in pursu-
ance of these rules, in respect of profits or gains arising from sales or trans-
actions carried out through such a broker or agent." 
The reasons for the enactment of those provisions as well as those of subsec-

tion (7) of section 31 of the 1915 Act were stated by Viscount Cave in whose 
judgment Viscount Haldane, Lord Atkinson and Lord Sumner concurred, as 
follows — 

"The effect of Section 41 of the Act of 1842 was to tax the foreigner 
trading through an agent in this country only if the profits of the trading 
passed through the hands of the agent. Doubtless it was found that this pro-
vision was evaded by the expedient of arranging that, where goods were 
sold by a foreign trader through an agent here, the proceeds of sale should 
not pass through the hand of the agent but should be paid to a foreign agent 
or to the principals; and accordingly by section 31 of the Act of 1915 the 
condition of payment through the agent was repealed. But there was an ob-
vious danger lest so large an extension of the machinery for taxing persons 
resident abroad on transactions in this country should damage the position of 
this country as a centre of foreign trade; and accordingly the section contains 
two provisions designed to avoid that result. Subsection (6) ensures that a 
non-resident instructing a broker or other casual agent in this country shall 
not be chargeable in the name of such broker or agent in respect of the prof-
its arising from his activities; and subsection (7), as I read it, provides that 
when one non-resident sells goods to another non-resident through the regu-
lar agent of the former in the United Kingdom and the proceeds of sale do 
not pass through the agent's hands, the agent shall not, in the absence of 
other circumstances which make him chargeable, be chargeable to tax. In 
both these cases there were good reasons for the exemption; for in both 
cases the proceeds of the transaction would not normally pass through the 
hands of the broker or agent, who would therefore have no direct means of 
protecting himself against the charge of income tax, and in both cases the 
imposition of the charge would tend to divert business from this country. It 
appears to me that the juxtaposition of the two subsections is not accidental, 
and that similar reasons of policy may well account for both." 
The provisions of subsection (6) of section 31 of the 1915 Act were recently 

considered in the case of Boston Deep Sea Fishing and Ice Co., Ltd. v. Farnham 
(H.M. Inspector of Taxes) (1957)37 Tax Cases 505 where Harman J. reviewed 
the decisions on their interpretation in 
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Gavazzi v. Mace (1926) 10 T.C. 698, Neilson, Anderson & Co. v. Collins. (1927) 
13 H.L. 121 H.L., and Maclaine v. Eccott (1926) A.C. 424; 10 T.C. 481 
H.L. 

At page 513 of the report in the Boston case, Harman J. stated:— 

"This akward phrase - 'carrying on the regular agency' is discussed 
by Rowlatt J. in Gavazzi v. Mace, 10 T.C. 698, at page 744, where, after 
reading Rule 10, which I have already read, he says this: 

'It is quite clear that it was assumed by those who drew that Rule (Sec-
tion 31, subsection (6), in the Finance (No. 2) Act, 1915, as it was originally) 
that there would be no attempt to charge any agent otherwise than in re-
spect of profits on sales and transactions carried out by him or through 
him. Then this provision says that, 'a non-resident shall not be chargeable 
in the name of a broker or general commission agent, or in the name of an 
agent not being an authorised person,' and so on. I find great difficulty in 
quite understanding the fabric of this enactment. First of all, I do not quite 
see why you want the words 'broker or general commission agent' at all, 
because a broker or general commission agent is an agent who is not an 
authorised person carrying on a regular agency of the non-resident person, 
and therefore they would be protected without being mentioned at all. But 
they are put in, I suppose as a sort of indication of the line on which the 
draftman's mind is travelling before he comes to the phase which super-
sedes those words, and expresses a larger idea which includes them. Then I 
am bound to say I find great difficulty in understanding what is exactly 
meant by 'authorised person.' Anybody who carries on a regular agency 
must be an authorised person. One view is that an authorised person is 
meant to indicate that he is to be a person of a somewhat superior scale of 
importance in the agency, to which I rather incline; another view is that 
'authorised person' are merely colourless words for agent, merely serv-
ing, for the convenience of grammar, as a noun to which you can apply 
the words 'carrying on the regular agency of the non-resident person.' 
The use of the word 'agent', again, was what was sought to be avoided 
there by the draftsman, and so he used the non-committal words 
'authorised person' before he went on to say that he should not be carry-
ing on a regular agency of a nonresident person." 

See further per Scrutton L.J. in Neilson, Anderson & Co. v. Collins, 13 T.C. 
91, at page 121, where he says this:— 

"The next point that is taken is, as I follow it, that it is said that the 
person you are trying to tax is merely a broker; he is doing just what an 
ordinary ship broker does, that, of course, puts in 'ship' for the first time; 
a ship broker is a very different thing from a broker —and consequently, 
under subsection (6) of Section 31 of the Finance (No. 2) Act of 1915, the 
non-resident person is not chargeable in the name of a broker or general 
commission agent. Now the language is", 
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and the Lord Justice repeats it— 
"In my view the words 'not being an authorised person carrying on 

the non-resident's regular agency' apply to the whole of the preceding 
descriptions, and the contrast intended to be drawn is between casual 
employment, temporary employment, for a transaction or few transac-
tions, and regular appointment of a permanent agent who is there as 
representing the foreigner. Though it was not necessary for Lord Cave 
to say so, I think what Lord Cave says in the Maclaine and Eccott case 
as to the meaning of subsection (6) expresses what I mean to express, 
and is correct: 'A non-resident instructing a broker or other casual 
agent in this country shall not be chargeable'. I think the distinction is 
between the casual agent and the authorised person carrying on the 
non-resident's regular agency. It is odd language, of course, because 
how you can carry on agency if you are not authorised, I do not quite 
understand, and what was the object of putting in the word 'authorised' 
I do not follow. The emphasis I lay on the term 'regular'." 

See also the judgment of Lord Shaw of Dunfermline in Maclaine v. Eccott 
(1926) A.C. at p. 442— 

"The first—namely subsection (6) is that a non-resident person is 
not to be chargeable in the name of casual, but only of a regular agent." 
It is quite true that there is difference in the wording of subsection (5) 

of section 33 as compared with rule 10, but in my view that difference does 
not affect the position on this point. 

Judged by those tests it seems to me that if the provisions of subsection 
(5) of section 33 of the Ordinance are applicable to the transactions in issue 
the appellants cannot be said to be carrying on the regular agency of the 
non-resident person Mrs. Bailey and so Mrs. Bailey would not be charge-
able in the name of the appellants. 

The Solicitor General has, however, submitted that the provisions of 
subsection (5) of the Ordinance do not affect the point at issue for that sub-
section refers only to "profits or gains" and not to "income" which he con-
tends is wider in its ambit than profits and gain. As I understand the Solici-
tor General's argument on this point, interest from bonds though it may be 
income would not fall within the categories profits or gains. 

Counsel for the appellants, however, contended that the words of sub-
section (5) of section 33 from the beginning of the subsection to the words 
"non-resident person" can be read separately from the remainder of the 
subsection and would have no reference to the words "profits or gains" oc-
curring towards the end of the subsection and would thus not be restricted 
in their operation to profits or gains arising from sales or transactions. But 
the Solicitor General has observed, and in my view correctly. 
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that this cannot be so because of the word "broker" occurring in the phrases 
"profits or gains from sales or transactions carried out through a broker or 
agent." 

Are the words "profits or gains" used in section 31 (1) of the Act of 1915 
synonymous with the word "income"? In London County Cil v. Attorney Gen-
eral (1901) A.C. 26 Lord Macnaghten in that passage of his speech dealing 
with the nature of income tax said— 

"In every case the tax is a tax on income, whatever may be the stan-
dard by which the income is measured. It is a tax on 'profits or gains', in 
the case of duties chargeable under Schedule A and everything coming 
under that Schedule—the annual value of lands capable of actual occupa-
tion as well as the earnings of railway companies and other concerns con-
nected with land—just as much as it is in the case of the other schedules of 
charge. And it is to be observed that the expression 'profits or gains' which 
occurs so often in the Income Tax Acts is constantly applied without dis-
tinction to the subjects of charge under all the schedules." 
For all practical purposes then it would appear that the expressions "profits 

or gains" and "income" are synonymous in the English Income legislation. As 
I understood Counsel for the appellant on this point, in view of legislation ef-
fecting collection of tax at the source the provisions of section 31 of the Act of 
1915 apply only to trading transactions. 

But what is the position in this country? Section 5 of the Ordinance im-
poses the charge of income tax on income from certain specified sources. 
Those sources are categorised and tax is payable on "gains or profits" from 
certain of those sources. Interest, however, which is liable to tax is placed in a 
separate category and is not referred to therein as a gain or profit. Further the 
use of the expression "income" in subsections (1) and (2) of section 33 of the 
Ordinance appears to be deliberate, having regard to the fact that the provi-
sions of the section were obviously modelled on those of the English 1918 Act 
and to the use of the expression "gains or profits" in later subsections of the 
same section. 

In my view the expression "income" is not synonymous with the expres-
sion "gains or profits" as used in the Ordinance, though the object desired to be 
achieved by the use of the expression "income" in subsection (1) of the section 
is to me obscure. 

The provisions of subsection (5) of section 33 of the Ordinance would 
therefore appear to relate only to those sources of income categorised in para-
graphs (a) and (b) of section 5 of the Ordinance and not to interest paid on a 
Government Bond. 

One is therefore thrown back upon the provisions of subsection (1) of sec-
tion 33 themselves in order to determine whether the appellants are agents 
within the meaning of those provisions. 

From the passage in the judgment of Viscount Cave L.C. in Maclaine v. 
Eccott (1926) A.C. at p. 432 set out earlier in this judgment it would 
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appear that for a non-resident to be chargeable in the name of his agent, 
that agent must be his regular agent and not a casual agent. This seems to 
have been recognised by the draftsman of section 33 of the Ordinance as 
provision is made by the proviso to subsection (1) of that section that cer-
tain deductions should not be made from the income. This contemplates 
that certain other deductions allowed by the Ordinance could properly be 
made. Further section 34—which provides that the person in whose name a 
non-resident is chargeable shall be answerable for all matters required to be 
done by virtue of the Ordinance for the assessment of the income of any-
one for whom he acts, appears to me clearly to indicate that such a person 
if an agent must be the regular agent of the nonresident. 

Can it be said that there is evidence that the appellants are the regular 
agents in this Colony of Mrs. Bailey either generally or in respect of trans-
actions of this nature? It is true that the onus of proving that the assessment 
made by the Commissioner is wrong is on the appellants, but there must 
first be evidence upon which the Commissioner could reasonably have 
come to the conclusion that the appellants were the regular agents of Mrs. 
Bailey in this Colony. The only evidence before me in this respect is that in 
the year of assessment under review the appellants acting as collecting 
banker encashed coupons belonging to Mrs. Bailey to the value of $140.00 
on her behalf. From the facts proved I am of the opinion that no reasonable 
inference can be drawn that the appellants were the regular as distinct from 
casual agents of Mrs. Bailey. 

The appeal must therefore be concluded in the appellant's favour and is 
allowed. 

The assessment of the Commissioners is set aside. 
Costs to the appellants fixed at $240.00. 
       Appeal allowed. 

Solicitors:   H. C. B. Humphrys for appellants. 
P. M. Burch-Smith for respondent. 
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(In the Court of Criminal Appeal, on appeal from the Supreme Court (Stoby 
and Phillips, J.J., and Boilers, J. (Acting), November 15, 1957; Janu-
ary, 1958). 

Criminal Law—being found by night in possession of housebreaking implements 
without lawful excuse—Burden of proof—Section 227 (1) (b) of The Criminal Law 
(Offences) Ordinance, Cap. 10. 

The appellant was convicted on indictment on a charge of being found by night in 
possession of housebreaking implements, to wit, a hatchet, a torchlight and a quantity 
of keys, without lawful excuse, contrary to the provisions of section 227 (1) (b) of The 
Criminal Law (Offences) Ordinance, Cap. 10. 

The case for the prosecution was to the effect that the appellant was at 4.30 a.m. 
on the 5th of March, 1957, apprehended while walking along the railway line at Mid-
dleton and Lamaha Streets, and at that time had in his possession a hatchet, a torch-
light, a bunch of ordinary keys and a bag containing a quantity of an odd assortment of 
goods, including a bottle of beer and a tin of peas. 

The appellant in his defence stated that he was arrested by the police at 6.30 a.m. 
on the 4th of March, 1957, but made no reference to any of the articles alleged to have 
been found in his possession. Section 227 (1) (b) of The Criminal Law (Offences) Or-
dinance, Cap. 10, provides as follows:— 
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"Everyone who— 
is found by night, having in his possession without lawful excuse (the proof 
whereof shall lie on him) any pick-lock, key, crow, jack, bit or other implement of 
housebreaking; or…………shall be guilty of a misdemeanour…………." 
The trial Judge directed the jury that the Crown had to establish that the appellant 

was found by night in possession of the articles specified in the indictment without 
lawful excuse. The trial Judge further told the jury that those articles could ordinarily 
be used for innocent purposes and were primarily made for such purposes but that they 
were in law implements of housebreaking if the jury were of the opinion that, from the 
circumstances, at the time when the appellant was found in possession of them it was 
his intention to use them for an unlawful purpose. The trial Judge further directed the 
jury that if the evidence for the Crown was accepted by them, it was then for the appel-
lant to satisfy them that he had a lawful excuse for his possession of the articles. 

It was contended on behalf of the appellant that this direction was wrong in that 
the jury may have been under the impression that after possession by night of house-
breaking implements by the appellant was proved it was then on the accused to show 
his innocence. 

Held: (Phillips, J., dissentiente): Where the implements are mentioned in the stat-
ute and the prisoner gives prima facie evidence of a lawful excuse, the onus is on the 
prosecution to show that he had no lawful excuse. 

Where the implements are outside of the statute and are capable of being used 
both for an innocent and lawful purpose or for an unlawful purpose and for the purpose 
of housebreaking, it is incumbent on the prosecution in order to bring the articles 
within the statute to lead evidence that the implements are capable of being used for 
housebreaking and that the prisoner possessed them for that purpose, whether or not he 
gives a lawful excuse, as the prosecution itself supplies the lawful excuse. The trial 
Judge's direction on the burden of proof was therefore adequate. 

Per Phillips, J. The burden of proof was not sufficiently explained to the jury who 
might have been led to believe that the general burden of proof in the case rested on the 
prisoner. 
       Appeal Dismissed. 

B. S. Rai, for the appellant. 
G. M. Farnum, Solicitor-General, for the Respondent. 
Judgment of Stoby, J., and Bollers, J., (Ag.): The appellant was on the 3rd 

of October, 1957, convicted by a jury at the Demerara Criminal Sessions of 
the offence of "being found by night with implements of housebreaking, contrary 
of Section 227 (1) (b) of the Criminal Law (Offences) Ordinance, Chapter 10", 
and sentenced to three years imprisonment. Against this conviction the ap-
pellant has now appealed. 

It is to be observed that the relevant part of the sub-section of the section 
under which the indictment was laid reads as follows:— 

"227. (1) Everyone who— 
(b) is found by night, having in his possession without lawful excuse 

(the proof whereof shall lie on him) any pick-lock, key, crow, jack, bit, or 
other implement of housebreaking; 
shall be guilty of a misdemeanour, 
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The particulars of the offence in the indictment are set out as follows: 
"Joseph Giddings, in the night of the fourth day of March in the year 

of Our Lord one thousand nine hundred and fifty-seven, in the county 
aforesaid, was found in possession without lawful excuse, of certain im-
plements of housebreaking, that is to say, one hatchet, one torchlight and 
a quantity of keys." 
The wording of section 227 (1) (b) Chapter 10, under which the appellant 

was charged and convicted, follows closely the wording of section 28 (2) of 
the Larceny Act, 1916. 

The appellant, prior to the hearing of the appeal, filed notice of his inten-
tion to raise additional grounds of appeal, namely— 

Ground (4).   The learned trial Judge omitted to direct the jury ade-
quately on the elements constituting the offence. 
Ground (5).   The learned trial Judge misdirected and/or omitted to di-
rect the jury adequately on the onus of proof. 
At the hearing counsel for the appellant made application that another 

ground of appeal (ground 6) be added— 
Ground (6).   That the verdict of the jury was unreasonable and could 
not be supported having regard to the evidence. 

Leave to amend the appellant's grounds of appeal and leave to appeal were 
then granted by the Court. 

Under ground (5), counsel for the appellant submitted that the following 
passage in the summing-up constituted a misdirection. The passage is— 

"So that is the position. The prisoner was found with these things 
at that time of the morning and it is required of him, if you accept the 
evidence, to satisfy you that there was a lawful excuse. Well, if you be-
lieve the case for the Crown, have you got before you any lawful excuse 
for his having these things at that time of the morning, half-past four, 
which comes within the legal definition of night?" 

He said that direction left the jury with the impression that, after possession of 
housebreaking implements by the accused was proved by the Crown, it was 
then on the accused to show his innocence. Counsel submitted that the "lawful 
excuse" was not something apart from the offence, but was indeed an important 
ingredient of the offence, and the onus was on the prosecution to show posses-
sion of housebreaking implements on the part of the accused without "lawful 
excuse." 

Counsel argued that in the case of proceedings involving bribery and cor-
ruption it is provided that once proof is given that a public servant has received 
money then such money is deemed to have been given corruptly unless the con-
trary is proved. He sought to draw a distinction between that type of case 
and one where the section states that possession of an 
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article without lawful excuse (the proof whereof is on the prisoner) is an offence. 
Counsel argued that the burden of proof in a corruption case is on the ac-

cused to show that he received the consideration innocently; whereas in a case of 
possession of housebreaking implements if the accused fails to supply the lawful 
excuse or any excuse at all, the onus still remains on the prosecution to prove 
that the accused was in possession of the implements without lawful excuse. In 
other words, counsel submits that the general burden of proof still rests on the 
prosecution to establish the case against the accused beyond reasonable doubt, 
even though the accused may have failed to prove prima facie the "lawful ex-
cuse." 

He cited "Roscoe's Evidence" page 438. The passage from Roscoe reads:—
"Keys are implements of housebreaking; for though commonly used for lawful 
purposes, they are capable of being employed in housebreaking, and it is for the 
Jury whether the defendant had them 'without lawful excuse', and to use as such 
implements." 

We agree that some difference is to be drawn between corruption cases and 
those of the type we are considering as in a corruption case the onus of proof is 
always discharged by proving the receipt of the money (until an explanation is 
given), but in a case of housebreaking the onus is not always, though it some-
times is, discharged by proof of the possession at night of the implements con-
cerned. We propose therefore to confine our discussion to the case under review 
and to consider whether the question of onus of proof in relation to the facts of 
this case was sufficiently explained and left to the Jury. 

The law was discussed in the case of R. v. Ward 114 Law Times p. 192 
where the prisoner was charged with being in possession of housebreaking im-
plements, namely a chisel and screw-driver. As the prisoner was a bricklayer, the 
prosecution could not deny that such implements formed part of the outfit be-
longing to a bricklayer's trade. The Deputy Chairman directed the Jury that the 
prisoner had to satisfy them that at the time of his arrest he was in lawful posses-
sion of the implements which formed the subject of the charge. It was held on 
appeal that the direction was wrong. The case is important in showing how the 
onus of proof is discharged in a case of this kind. 

Lord Reading said:— 
"The case of Reg. v. Oldham (sup.) establishes that a tool which in the 

ordinary way is used for a lawful purpose may, if it is in the possession of 
anyone who means to use it for housebreaking purposes, come under the 
expression "other implement of housebreaking" as used in section 58 of the 
Larceny Act 1861. The intention of the appellant therefore formed one of 
the questions in this case, and he had to satisfy the jury that under this sec-
tion he had a "lawful excuse" for being in the possession of the tools referred 
to. The prosecution did not dispute the evidence given by the appellant that 
he was a bricklayer, and it was also admitted that the tools were those of a 
bricklayer. The appellant, therefore, in the first place, established that he had 
a lawful excuse for being in the possession of the tools. The prosecution 
then had the onus of proving, if they could, that the appellant was in posses-
sion of the tools for the purpose of house- 



 17
GIDDINGS v. THE QUEEN 

breaking, and not for an innocent purpose…………………The proper 
direction should have been that the prosecution must establish to the sat-
isfaction of the jury, from the other circumstances of the case, that, al-
though the appellant carried on the trade of a bricklayer and was in pos-
session of bricklayer's tools, he had no lawful excuse for being in pos-
session of them at that particular time and place." 
The point was again considered in the recent case of R. v. Hodges 1957 

Criminal Law Review 682 where the housebreaking implements were two 
skeleton keys, and the prosecution led evidence that the prisoner had shown 
these keys to two persons some days before his arrest and had invited them 
to join him in an office-breaking enterprise. This evidence was held to be 
relevant in order to rebut any possible defence by the prisoner that he had 
lawful possession of the keys on the night in question. 

As a general proposition of law we see no reason to differ from counsel's 
submission that the general burden of proof remains on the Crown, even 
though the accused has given no excuse. We recognize that the only burden 
on the prisoner is the evidential burden of introducing so much evidence as 
might raise a reasonable doubt in the minds of the jury. However, the two 
cases above-mentioned show that the general burden on the Crown may be 
discharged by proof that the prisoner was found at night in possession of any 
of the implements mentioned in the sub-section. 

On the other hand, where the implements are not mentioned in the sub-
section or, if mentioned in the sub-section are implements which could have 
an innocent use, or as in Ward's case part of the prisoner's tools of trade, then 
the prosecution have supplied the lawful excuse, and they have to go further 
and give evidence of other circumstances indicating that the prisoner in-
tended to use those implements for some unlawful purpose. 

In the present case the prosecution having proved that the prisoner was 
in possession of housebreaking implements, and having in addition proved 
circumstances from which the jury could have inferred that the implements 
were in the prisoner's possession for an unlawful purpose, it was for him to 
satisfy the jury that he had a lawful excuse, but as he gave no evidence and 
the evidence of the prosecution did not supply the lawful excuse, we con-
sider the direction satisfactory. 

Counsel also submitted that where a statute places the onus on an ac-
cused person to offer an explanation, the burden of proof is not as great on 
him as it is on the Crown. The Crown have to prove the case beyond reason-
able doubt, whereas an accused person satisfies the statute by evidence satis-
fying the jury of the probability of that which he is called upon to establish. 
Counsel stated that no such direction was given in this case. 

The law was settled in R. v. Carr-Briant (1943) K.B. 607 where Hum-
phreys J. said:— 

"In any case, however, where either by statute or common law some 
matter is presumed against an accused person 'unless the contrary is 
proved', the burden of proof required is less than that required at the 
hands of the prosecution in proving the case so as to satisfy 
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the jury of the prisoner's guilt, and is analogous to that laid on a party in a 
civil action. The burden, therefore, may be discharged by evidence satisfy-
ing the jury of the probability of that which the accused person is called on 
to establish." 
As the Solicitor General submitted, there was no necessity for the learned 

trial Judge to give this direction to the jury as there was no "lawful excuse" 
given by the accused. Nevertheless, the general burden of proof placed on the 
prosecution to prove the case beyond reasonable doubt still rested with the 
prosecution, and bearing in mind that a summing-up must not be microscopi-
cally examined, we must now consider the whole of the summing-up in order 
to see whether the Judge gave such a direction. 

On page 5 of the summing-up immediately after the paragraph to which 
objection is taken, the learned Judge told the jury:— 

"Gentlemen, this is a simple matter and no difficulty in arriving at a 
decision should present itself to you. The duty of the Crown is to prove its 
case. It is a responsibility which rests on the Crown. You must have the 
case presented to you in a way that you feel sure of yourselves, on the evi-
dence led by the prosecution, that the offence has been committed." 

In that passage it will be seen that the Judge was telling the jury that the Crown 
had to prove its case and that they must be sure that the offence had been 
committed by the accused before they could properly find him guilty. 

At pages 3 and 4 of the summing-up the learned Judge emphasized the 
presumption of innocence in favour of the accused person when he stated:— 

"In every criminal trial a person who is accused is in law presumed to 
be innocent, and it is a burden and responsibility which rests throughout 
the case on the prosecution to prove the allegations made against the per-
son charged to your satisfaction. The person who is accused has not got 
any responsibility to prove his innocence. The Crown, having brought this 
man here, and having made this accusation against him, must prove the 
case and prove it to you in a way that you could feel, as men of the world, 
sure of yourselves in arriving at your verdict." 
At page 1 of the summing-up the Judge dealt more specifically with the 

burden of proof after dealing with the definition of the word "night" in the 
statute, and went on to state:— 

"Well, that being established by the Crown, it is also to be established 
that the prisoner was found in possession of these articles without lawful 
excuse and the articles alleged are a hatchet, a torchlight and a quantity of 
keys, things which by themselves are quite innocent and can be used for 
an innocent purpose." 

There the Judge actually told the Jury that the onus was on the prosecution to 
establish that the accused person was found in possession of the articles with-
out lawful excuse. 

When we consider the whole of the summing-up therefore, we are of the 
opinion that the Judge directed the jury that the general burden of 
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proof was still on the prosecution throughout the case to prove the case against 
the accused to their satisfaction, even though he (the accused) may have failed 
to give a lawful excuse. 

Under ground (4), which in our view includes ground (6), counsel for the 
appellant submitted that the prosecution must prove that the man who was 
found in possession of implements for the purposes of housebreaking had the 
intention to use them for the purposes of housebreaking, and that the direction 
given by the Judge at page 2 was inadequate. Counsel then invited the Court to 
examine the exhibits in the case. 

Under ground (6) Counsel further submitted that there were not sufficient 
circumstances from which the Jury could say that these implements which 
could be used for an innocent purpose, were in the possession of the accused 
for the purpose of housebreaking, and on a proper direction the jury could not 
have convicted. 

The exhibits were a common torchlight, a hatchet, a bunch of keys, most 
of which appear to be keys used for unlocking presses and cupboards.  One 
key appeared to be a padlock key. 

The direction that the learned Judge gave on page 2 contained a passage 
taken directly from "Archbold" and followed immediately after the previous 
paragraph quoted above:— 

"The torchlight and the keys are things used in the normal way. The 
hatchet can be used in the ordinary way for chopping wood. That is the 
purpose for which it is primarily made and intended, but it could also be 
used for other purposes. So, the position is that every instrument which, 
from its nature, is capable of being used for housebreaking, although ordi-
narily used for a lawful purpose, is, in law, an implement of housebreaking 
if the jury are of the opinion that, from the circumstances, at the time when 
the prisoner was found in possession of these things it was his intention to 
use them for an unlawful purpose." 
Counsel contends that the last sentence in this paragraph should be, "It 

was his intention to use them for the purpose of housebreaking" and not 
"unlawful purpose"; that the man in possession of the implements could have 
had them for an unlawful purpose other than housebreaking. 

In our view, this argument is specious, as from the sentence itself and the 
position in the context the passage could not convey any meaning other than 
"for the purpose of housebreaking." As the Solicitor General in reply pointed 
out, the Judge was telling the jury that, before they could be satisfied that the 
instruments were housebreaking instruments, they must be satisfied that it was 
the intention of the accused to use them for that purpose. 

In R. v. Oldham (1852) 472 the Court of Criminal Appeal held— 
"Any implement that may be used for the purpose of housebreaking, if 

the jury find it to have been in the possession of the person charged for 
that purpose, at the time and place alleged, is an 
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implement of housebreaking within that section, although it may also be 
an implement which is used in the ordinary affairs of life for lawful pur-
poses." 

In this case, the prisoner was found in possession of articles not within the stat-
ute, and which were capable of being used for an innocent and lawful purpose, 
or for the purposes of housebreaking, and failed to give a lawful excuse. The 
jury found that the prisoner at the time had the implements (keys) in his pos-
session for the purposes of housebreaking. In those circumstances it was held 
by the Court of Criminal Appeal that the prisoner was properly convicted. 

Erle J. thought that any implement capable of being used for the purpose 
of housebreaking, where the jury find that the person charged had them in his 
possession for the purposes of housebreaking, are within the statute. 

Alderson B. thought that many cases may be put in which it would be per-
fectly clear that persons were in possession of perfectly lawful instruments for 
housebreaking purposes. If, for instance, the door keys to all houses in a long 
street were found in the possession of a person, without lawful excuse, there 
could be very little doubt that he meant to use them as implements of house-
breaking. 

In the case of R. v. Hatch (1933) 24 C.A.R. 100, where the appellant was 
found in possession of a "timber dog", an implement which may be, and ordi-
narily is used for a lawful purpose, in the early hours of the morning, and the 
police officer who challenged him gave evidence in the witness-box that this 
was an instrument capable of being used for housebreaking purposes, Avory J. 
was of the opinion that these circumstances, coupled with the conduct of the 
appellant, when challenged, "afforded ample evidence on which the accused 
might be lawfully convicted of the offence charged." The verdict of the jury 
was however quashed on the other ground, that inadmissible evidence was 
wrongly admitted. 

The final analysis of these cases shows that where the implements are men-
tioned in the statute, and the accused gives prima facie evidence of a lawful ex-
cuse, then the onus would be on the prosecution to show that he had no lawful 
excuse. Where, however, the implements are outside of the statute and are 
capable of being used both for an innocent and lawful purpose, on the one 
hand, or an unlawful purpose and for the purpose of housebreaking, on the 
other hand, it becomes incumbent on the prosecution in order to bring the arti-
cles within the section of the statute to lead evidence that the implements are 
capable of being used for the unlawful purpose of housebreaking, and that the 
prisoner possessed them for that purpose, whether or not he gives a lawful ex-
cuse, as the prosecution itself supplies the lawful excuse. 

In an article on "Possession of housebreaking implements" in J.P. of De-
cember 10, 1955, there appears the following passage:— 

"Nowadays almost anything can be an instrument of housebreaking: to 
take an extreme example, a pocket handkerchief might be used to lift articles 
without leaving finger-prints or to wipe away any finger-prints that might 
remain on the scene, and the article 
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concerned may well be in the possession of almost anyone so as in itself 
by its very nature to raise a presumption of lawful excuse and so throw the 
burden of proof straight away on the prosecution. But where the nature of 
the article is not such as to raise a presumption of lawful excuse, it is sub-
mitted that it is clearly on the prisoner, bearing in mind R. v. Carr-Briant 
(1943) 2 All E.R. 156; 107 J.P. 167, to show a prima facie case of lawful 
excuse." 
It follows therefore that in the instant case the keys being within the stat-

ute, and the prosecution itself not having supplied the lawful excuse on the 
failure of the accused to give a lawful excuse, there was no necessity for the 
prosecution to prove the felonious intent, although, in view of the fact that 
keys will generally be found in the possession of the average person, the ab-
sence of evidence of a felonious intent might normally result in an acquittal. It 
was not therefore incumbent on the Judge to direct the jury, as far as the bunch 
of keys was concerned, that they must be satisfied that the accused person pos-
sessed them for the purpose of housebreaking. 

As far as the torchlight and hatchet are concerned, these were articles 
which would be used for an ordinary and innocent purpose, and were of such a 
nature as to raise a presumption of lawful excuse. It was therefore on the 
prosecution to show that these articles were capable of being used for the pur-
poses of housebreaking and that the accused possessed them for that purpose. 
This was indeed done by the evidence of the two policemen who stated from 
the witness-box that all these articles were capable of being used as imple-
ments of housebreaking, and other circumstances that the accused was in pos-
session of these articles along with the bunch of keys a housebreaking imple-
ment by the statute in the early hours of the morning on the Railway Line with 
a bag containing a quantity of an odd assortment of goods on his head, includ-
ing a bottle of beer and a tin of peas. The learned trial Judge brought out this 
important aspect of the matter in his direction to the jury on page 2 of the 
summing-up and told the jury that it was for them to say "whether from the 
circumstances at the time when the prisoner was found in possession of these 
articles it was his intention to use them for an unlawful purpose." 

In the result we do not agree with the submissions made by Counsel for 
the appellant, and are of the opinion that the issues which the jury had to try 
were clearly left to them by the learned trial Judge. We are satisfied that the 
learned trial Judge correctly left to the jury to determine whether the accused in 
the night was found in possession of articles which were implements of house-
breaking, and whether the accused had satisfied them that he was in lawful 
possession thereof. 

The appeal must therefore be dismissed and the conviction and sentence 
confirmed. 

Judgment of Phillips, J. dissenting: I do not agree. I would quash the 
conviction. The accused was convicted under Section 227 (1) (b) of the Crimi-
nal Law (Offences) Ordinance, Chapter 10, for having in his possession at 
night without lawful excuse implements of housebreaking. 

There are many unsatisfactory aspects of this case. 
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In my view the burden of proof was not sufficiently explained and I am 
not convinced that the jury might not have been led to believe that the general 
burden of proof in this case rested on the accused. 

There were not, in my opinion, sufficient facts and circumstances from 
which it could be reasonably inferred that the 

(a) small keys, 
(b) hatchet, and 
(c) torchlight 

found on the accused at 4.30 a.m. whilst walking on the railway line at Kitty 
with a bag on his head, were to be used at that time and place as housebreaking 
implements. 

The Crown had not made out a prima facie case. The accused cannot be 
called upon for his defence until that is done. If there were available evidence 
in this case it certainly was not presented to the jury. 

Can a person walking at night with his door key in his pocket who de-
clines to say anything after his rights at the trial have been explained to him be 
convicted of this offence? I think not. 

In my view the verdict cannot be supported having regard to the evidence. 
The Judge did not inform the jury that where the onus is cast on an ac-

cused person to prove any fact the standard of proof is not as high as that of the 
prosecution but merely upon a balance of probabilities. Notwithstanding the 
nature of the defence set up by the accused person it is usually regarded as the 
duty of the Judge so to inform the jury in any case in which the burden is 
shifted, in any issue, to the accused. 

Failure to establish a lawful excuse may be due to many causes such as— 
(a) inability to obtain a postponement; 
(b) absence or illness of witnesses; 
(c) loss of a necessary document or the like. 

R. v. Carr-Briant (1943) K.B. 607 
The Judge in his summing-up told the jury that the accused's explanation 

was as follows:— 
"He said that he was arrested on the 4th of March, 1957, and was 

charged about 5 o'clock in the afternoon. He said that he was locked up at 
Brickdam and he was not bailed. He said that he was arrested about 6.30 
on the morning of the 4th of March and he was kept in custody until when 
he was taken before the Magistrate, and he says that he has nothing more 
to say." 

that therefore as he had given no explanation of his possession, or any lawful 
excuse, in effect, that was the end of the matter. The Judge put this hypotheti-
cal question to the jury—"What lawful excuse has he given?" I gather from 
that statement by the prisoner that he was admitting nothing. 

It was assumed at the trial that all that the prosecution need prove was— 
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(a) possession of implements such as may be used for housebreaking; 
(b) that it was at night. 

In my view that is not correct. The charge is "being in possession of house-
breaking implements at night without lawful excuse": the burden, however, of 
proving lawful excuse is cast on the accused, but this is merely the evidential 
burden—the general burden of proof still rests on the prosecution. It is not over-
looked that the section creating the offence does not state that there should be an 
intention to commit a felony. The object of the section is to prevent a felony be-
ing committed or attempted. 

The title to the section under review reads 
"Housebreaking and Burglary". 

The relevant section (1) (b) reads as follows:— 
"Everyone who is found by night having in his possession without law-
ful excuse (the proof whereof shall be on him) any pick-lock, key, crow, 
jack, bit or other implement of housebreaking shall be guilty of a mis-
demeanour." 

The prisoner pleaded not guilty and his defence was, as I understand it, that he 
was not in possession of housebreaking implements at night, and at all events 
that the implements were not housebreaking implements. It was not brought to 
the attention of the jury that if he was not in possession he would not be able to 
give any lawful excuse and therefore the evidence of possession given by the 
two constables should be carefully scrutinised in this light. The prisoner also 
alleged that he was arrested at 6.30 a.m. He was also putting in issue that the 
offence, if any, was not committed at night. 

However tenuous a prisoner's defence may appear to be he is entitled to 
have his defence fairly and adequately left to the jury. 

The case of R. v. Clifford James Hodges 41 C.A.R. p. 418 can be distin-
guished from the present case. The point at issue and decided there was whether 
the evidence in rebuttal called by the prosecution in reply to the explanation 
given by the prisoner was admissible in evidence. The Court held that it was 
clearly admissible. I agree. At page 220 Barry, J., in delivering the judgment of 
the Court, said— 

"This court is clearly of opinion that that evidence was rightly admitted 
by the learned Recorder. The prosecution had to prove that the appel-
lant was in possession of a housebreaking implement at the time of his 
arrest by night. A key, and indeed many other objects, may be house-
breaking implements and so may objects used for perfectly innocent 
purposes. This court is of opinion that, for the purpose of showing that 
in relation to the offence charged the skeleton keys were housebreak-
ing implements, it was clearly relevant to put before the jury the con-
versation with Cammage and Fletcher in which the appellant was pro-
posing to use the keys or keys exactly similar to them for the purpose 
of entering the office and stealing money from the safe. Consequently, 
in the opinion of the court, the evidence was admissible to rebut any 
defence raised by the appellant alleging 
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that he had a lawful excuse for the possession of the two keys on the 
night on which they were found on him. It was for the jury to consider 
his explanation and consider whether or not he held the keys on that 
night with some lawful excuse..............." 

The facts of that case were that— 
"The appellant was found in a garage at 3 a.m. having in his posses-
sion two skeleton keys. The appellant's case was that he had found the 
door of the garage open and that he had gone into the garage to sleep 
and that he had filed down one of the keys to obtain access to his 
lodgings. The prosecution called two men, who stated that about ten 
days before his arrest the appellant had shown to them the two keys, 
or two keys precisely similar, and had invited them to join him in an 
office breaking enterprise, which they declined to do." 

There was also found in the prisoner's attache case with the keys a wet 
towel.  He pleaded guilty to the larceny of the towel. 

At page 221 it is stated that— 
"The court is unable to accept the submission made in her very clear 
argument by Miss Southworth that the only matter for the considera-
tion of the jury was whether or not it was established that the appellant 
intended to use the keys for the purpose of breaking into the premises 
and stealing there between the moment of arrest and 6 a.m. on the fol-
lowing morning. The court is unable to accept the contention that such 
a narrow construction is to be placed on the wording of the statute. 
The statute provides that it is an offence to have housebreaking im-
plements in one's possession without lawful excuse, and that it is for 
the accused person to prove that some lawful excuse for the imple-
ment found on him did exist. The excuse put forward by the appellant 
was very clearly explained to the jury by the learned 
Recorder and the jury rejected it........................." 

With this statement I am also in complete agreement but the point I make 
is that before the accused is called upon to give any such explanation he must 
be found in possession at night of housebreaking implements and therefore the 
prosecution must prove that the implements were such as had been or were to 
be used or likely to be used for such a purpose and must lead some evidence of 
such circumstances from which this can reasonably be inferred. If this were 
not so it would mean that the accused may be convicted for failing to give an 
excuse (which is not an offence), or if, in the simple illustration I have given, 
the man with his door key, either from ignorance, reluctance or recalcitrance 
declines or refuses to give any explanation showing a lawful excuse. This in 
my view is not the intention of the Ordinance. The prosecution must lead some 
evidence which would bring the offending implement within the definition of 
housebreaking implements in relation to that person and that time and place, 
not only that it is such from its molecular weight, hardness or durability. There 
were no such circumstances in this case, in my view. The charge alleges the 
offence of having in his possession housebreaking implements 
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without lawful excuse which is the offence the prosecution must prove if 
the accused remains silent throughout. If an accused person essays to give 
some lawful excuse he is in effect admitting that in the circumstances in 
which he was found with the articles in the absence of an explanation he 
may very well be convicted. Is the law abiding citizen driving his car at 
night called upon to give an explanation to anyone for the presence of any 
piece of iron he has in his car or is it only in such circumstances as call for 
an explanation? If the statute is interpreted in the way that the judge appar-
ently assumed, then any failure to explain how, why and when some ga-
rage hand may have left it there would bring the citizen, to his amazement 
no doubt, within the ambit of that part of the law that deals with would-be 
burglars or housebreakers. The accused is presumed to be innocent until he 
is proved guilty and cannot be convicted for failing to give a lawful excuse 
for there is no such offence. He may be advised for instance, at the close of 
the case for the prosecution, that there is no case to answer. If there are no 
such circumstances as I have indicated a person could be convicted of the 
offence of having his door key in his pocket at night if he, far from giving 
any explanation, justifiably resists the constable who tries to take it from 
him. With that proposition I cannot agree. The general burden of proof 
rests on the prosecution notwithstanding the wording of the section casting 
the burden of proof on the accused on the issue only of lawful excuse. This 
was not clearly explained to the jury. 

For these reasons I would quash the conviction. 
In conclusion I would like to add that I think it desirable that, at the 

close of the case for the Crown when his rights are being explained to him, 
an accused person should be informed by the trial Judge, in cases where 
the burden of proof by common law or statute rests on the accused, of 
what that burden implies and of the possible consequences of his failure to 
discharge it—especially when he is told that if he chooses he may remain 
silent and say nothing in answer to the charge. 

For the assistance given by counsel for the appellant in this case the 
Court is grateful. 

Appeal Dismissed. 
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(In the Federal Supreme Court (Hallinan, C.J., Rennie and Archer, J.J.) on 

appeal from the Supreme Court of British Guiana June 19: 20; July 4, 
1958). 
Procedure—Barrister acting as a Solicitor—Statement in writ of summons but 

not in statement of claim that subject matter does not exceed $500—Whether writ 
and subsequent proceedings a nullity or an irregularity—Legal Practitioners' Ordi-
nance, Cap. 30, section 42 (1) B (c). 

Parate execution—Immovable property—Sale of land for recovery of rates—
Land incorrectly described in notice demanding rates and advertisement of sale of 
the land—Necessity to follow the statutory procedure strictly in order to give good 
title on sale at execution. 
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Section 42 (1) B (c) of The Legal Practitioners' Ordinance, Cap. 30, provides as follows:— 

"42. (1) Notwithstanding anything to the contrary in any Ordinance or rule, a barris-
ter or a solicitor shall be entitled to act alone and have audience— 

B. In Court— 
(c) in any other cause or matter where the writ is not specially endorsed in which the 

sum of money claimed or the value of the land or thing in dispute as alleged in the state-
ment of claim does not exceed the sum of five hundred dollars; 

A claim for any additional relief in any such cause or matter by way of a declaration, 
an injunction, the appointment of a receiver, the taking of an account, or other consequen-
tial or ancillary remedy shall not affect the right of audience;" 
The writ of summons in this action alleged that the value of the subject matter of the ac-

tion did not exceed $500.00. This allegation was not repeated in the statement of claim. 
A Barrister acted as Solicitor for the plaintiff in the action. The trial Judge held that the 

omission to state in the statement of claim that the subject matter in dispute did not exceed the 
sum of $500.00 was an irregularity and not a nullity and did not affect the validity of the writ 
of summons or the subsequent proceedings. 

Held: The trial judge was right in holding that the omission was only an irregularity and 
not a nullity and that it did not affect the validity of the writ of summons or the subsequent 
proceedings. 

The predecessors in title of both H. and S. were the owners by one Transport of equal un-
divided interests in lot 13E Cotton Tree. In 1940, the immediate predecessor in title of S. had 
lot 13B put up for sale at execution for non-payment of rates and bought it. The Transport 
passed pursuant to the sale referred to lot 13B on a plan of Fowler of 1892, following upon the 
identical description contained in the notice of non-payment of rates and advertisement of the 
sale. 

In 1946, he sold the land to S. and the land was described in S.'s Transport as lot 13B as 
shown on a plan by Fowler of 1895. In the plan of 1895 lot 13B is not part of lot 13E but is a 
separate and distinct lot held by one S.M. under a different and valid Transport. Lot 13B is 
shown on a plan by Seymour of 1908 as being the southern part of lot 13E but this plan is not 
referred to in S.'s Transport. 

Prior to 1908, by mutual arrangement H.'s predecessors in title were in occupation and 
possession of the N 1/2 of lot 13E according to Fowler's plan of 1895, and S.'s predecessors in 
title were in occupation and possession of the S 1/2 of lot 13E on Fowler's plan of 1895. These 
are respectively shown as lots 13C and 13B on Seymour's plan of 1908. 

H. entered upon the lands occupied by S. and disturbed his enjoyment of them and S. 
thereupon brought this action against H. claiming a declaration that he is the owner of the S 1/2 
of lot 13E as shown on Fowler's plan of 1895. 

The trial Judge held— 
(1) that in view of the conduct of both predecessors in title of S. and H. in occupying each 

a portion of lot 13E as defined on Fowler's plan of 1895 prior to 1908 when Transport 
was passed to them, H. was estopped from setting up as a defence his Transport as 
owner of the undivided half part or share of lot 13E as defined on Fowler's plan of 
1895; 

(2) that S.'s Transport should be rectified to refer to lot 13B on Seymour's plan of 1908. 
Held: Since the property purchased by S. at the sale for rates was wrongly described in 

the notice demanding the rates and in the advertisement of sale of the land, the sale and Trans-
port issued thereafter were both invalid. This was not a mistake capable of rectification but was 
a failure to perform a condition precedent to the sale and passing 
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of Transport. S. could not rely on his Transport as against H.'s right to an undivided 
share in lot 13E. 

Appeal Allowed. 
C. Lloyd Luckhoo, Q.C., for the Appellant. 
S. D. S. Hardyal and M. S. H. Rahaman for the Respondent. 
Hallinan, C.J.: The plaintiff-respondent's claim is for a declaration that he 

is entitled to certain land; for $500.00 as damages and compensation for wrong-
ful and unlawful dispossession of his occupation and ownership; and for an 
injunction. 

It is not clear from his pleadings whether the Respondent was in posses-
sion when he brought these proceedings, but the learned trial judge treated the 
claim as one for trespass. At page 35 of the record he states: "the important 
question now arising for determination is whether the defendant had com-
mitted trespass..............", and at page 54 “he that is the plaintiff-respondent) 
does not seek to recover possession of the land...........” 

It is convenient to deal first with the ground of appeal in limine, namely, 
that the writ and subsequent proceedings are void because the barrister who 
signed and issued the writ was not entitled to do so and under the authority of 
the decision in Sanichari v. Etwar & anor. (1945) L.R.B.G. 77, the writ and all 
subsequent proceedings must be set aside. 

The Legal Practitioners Ordinance, Cap. 30 Sec. 42 (1) B (c) provides that a 
barrister may act alone in cases where the writ is not specially endorsed or 
where the sum of money claimed or the value of the land or thing in dispute or 
alleged in the statement of claim does not exceed the sum of $500.00. The writ 
in the present case is not specially endorsed. It contains a statement that the 
value of the subject matter of the action does not exceed $500.00, but the state-
ment of claim contains no such allegation. 

For the defendant-appellant it has been submitted that this allegation must 
be made in the statement of claim and that the writ and subsequent proceed-
ings are a nullity. Neither the damages claimed nor the value of the land ex-
ceeds $500.00 so that apart from the words "an allegation in the statement of 
claim" the barrister might have issued the writ. In my view, these words are 
inserted by the legislature so that, in an action on a writ not specially endorsed, 
the statement of the money claimed or the value of the land or thing in dispute 
should be made known to the Court and to the other party at the earliest 
stage of the proceedings and, therefore objection may be taken as early as 
possible to the irregularity. If the plaintiff gives these particulars in his writ, as 
he did in the present case, it would be contrary to the objects and intentions of 
the statute to hold that the plaintiff had not fulfilled these requirements when 
he inserted the required particulars in his writ rather than in his statement of 
claim. For this reason I think this ground of appeal fails. 

The trial judge has expressed his disagreement with the decision in 
Sanichari's case that the writ and proceedings were a nullity. As a judge of the 
Supreme Court has disagreed with a decision of the Supreme Court given by an 
able and learned Chief Justice, I think it appropriate to express 
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an opinion in this Court of appellate jurisdiction. With deference to the Chief 
Justice, I consider that the issue of a writ by a barrister in excess of his powers 
under section 42 of the Legal Practitioners' Ordinance is an irregularity not a 
nullity. Part III of that Ordinance defines the functions of barristers and solici-
tors; in other words, it concerns the functioning of the legal profession; it is not 
intended to affect the rights or obligations of litigants. Order 3 Rule 6 of the 
Rules of the Supreme Court of British Guiana, 1955, (which reproduces the pre-
vious rule) provides that a writ of summons shall be issued by the plaintiff or his 
solicitor; and Rule 8 provides that the solicitor must produce a written authority 
from the plaintiff. A barrister and a solicitor are the agents of their clients recog-
nised and approved by the law and practice relating to procedure. If proceedings 
are instituted by a member of the legal profession without the authority of the 
apparent plaintiff this is so fundamental a flaw as to make the proceedings a nul-
lity. But in the present case without doubt the plaintiff authorised the proceed-
ings. Merely because a plaintiff employs a barrister as his agent to issue a writ 
and because of certain statutory provisions regulating the internal functioning of 
the legal profession the plaintiff should have employed a solicitor, I do not think 
that either the Ordinance (Cap. 30) or the principles of legal procedure require 
that the issue of the writ should be a nullity or invalidate all subsequent proceed-
ings. Moreover the provisions of the Ordinance can be adequately enforced by 
the Court—providing that a solicitor be employed and by making provision for 
the costs of any application brought to draw the attention of this Court to the 
irregularity or to cure it. 

Turning to the substance of this case, it concerns a dispute about ownership 
of land, each party relying on a transport as the document of title is called in Brit-
ish Guiana. 

The documentary title of the defendant-appellant is perfectly clear. His 
predecessor in title obtained a transport in 1895 of a parcel of land described as 
Lot 13 E at Cotton Tree on the plan of a Mr. Fowler dated 1895. In 1901 this 
land was conveyed to two persons Gangadin and Dhanraj in undivided shares. 
Gangadin's share was passed by transport in 1904 to the respondent's father, who 
passed it to the respondent by transport in 1935. 

Fowler's plan of 1895 shows Lot 13 at Cotton Tree divided into long thin 
strips 1000 rods by 2 rods. Dhanraj had left the undivided half share in Lot 13 E 
to his wife but probate of the will was never obtained; she left this half share to 
Shivbarath by will and probate was granted thereof. This is the evidence of 
Shivbarath. He also stated that by agreement between Gangadin and Dhanraj the 
long strip Lot 13 E was divided along the whole of its 1000 rods length into two. 
Gangadin took the northern half—1000 rods by 1 rod, and Dhanraj took the 
southern half having the same dimensions. This statement is supported by two 
other witnesses for the respondent—Abdul Karim and Seenanan. There is also a 
plan by a Mr. Seymour prepared in 1908 apparently at the request of some pro-
prietors at Cotton Tree and lodged in the Lands and Mines Office. This adopts 
different lettering to Fowler's plan but a comparison shows that on Seymour's 
plan Lot 13 E of Fowler's plan is divided in two, the northern half having the 
letter C and the southern the letter B. Cotton Tree came under the Local Gov-
ernment Board in 1935 and it appears that some rates 
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were levied and collected on the basis of Seymour's plan. The respondent has 
been paying rates on what his receipts described as Lot 13 B Cotton Tree 
since 1947. 

There was evidence which the trial Judge accepted that by arrangement 
between the appellant and the respondent and for the convenience of work-
ing their land for growing rice the appellant allowed the respondent to oc-
cupy the most easterly portion of Lot 13 E together with the most easterly 
portion of Lots 13 F and G (Fowler's plan 1895) which the appellant owned 
to the south of Lot 13 E. In return the respondent has given the appellant the 
exclusive occupation of some rice land more to the west in Lot 13 E. 
Upon the evidence the trial Judge found that:— 

"from the year 1901, Shivbarath and his predecessors in title, that is to 
say, his aunt Rhi and her reputed husband Dhouray, had been in the sole 
and undisturbed possession of this sub-lot of land nec vi. nec clam, nec 
precario." 

and further on he stated:— 
"It is clear that, in spite of the fact that both Nasib and Dhouray had 
transports for one undivided half part or share in the particular sub-lot 
13; it was their intention that they should occupy each a particular half of 
the sub-lot." 

There was sufficient evidence to support these findings but I am unable to 
accept the trial Judge's final conclusion on this part of the evidence:— 

"In view of the conduct of both plaintiff's and the defendant's pre-
decessors in title in occupying each a portion of the said sub-lot, prior to 
the year 1908, and presumably from the year 1901, when transport was 
passed to them, I hold that the defendant is now estopped from setting up 
his transport No. 72 of 1935—Exhibit "R"—as owner of the undivided 
half part or share of sub-lot E of lot number 13, Cotton Tree, as shown 
on Fowler's plan of 1895 in defence to this action for trespass." 

The respondent did not plead any prescriptive title to the sub-lot he now 
claims (that is the southern half of Lot E); nor has he pleaded estoppel. He 
has chosen to rely on a transport which he obtained in circumstances which I 
shall now proceed to examine. 

In 1940 Shivbarath took a step which has led to the dispute in this case. 
It would have been simple for him to have obtained probate of Dhanraj's will 
and to have obtained a transport of Dhanraj's interest, that is to say, one un-
divided half share in Lot 13 E; alternatively, if the appellant and Shivbarath 
had agreed to partition the land into divided shares, they could have gone to 
the Deeds Registry and obtained transports to this end. 

But Shivbarath choose to obtain title by a fictitious action. He allowed a 
judgment to be entered against him for rates on Lot 13 B Cotton Tree (the 
letter on Seymour's plan used perhaps for rating purposes) and 
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on his failure to satisfy the judgment Lot 13 B was sold by the Marshal whereupon 
Shivbarath bought it. The transport he obtained is Exhibit "G", and describes the 
property as Lot 13 B as shown on a plan by Fowler of 1892. In 1946 Shivbarath 
sold his interest to the respondent but in the transport or conveyance the property 
sub-lot B of Lot 13 is stated to be shown on Fowler's plan of 1895 not 1892. The 
plan of 1892 contained no sub-division of Lot 13 so apparently the Registrar al-
tered the transport so as to refer to the 1895 plan. But the description in the trans-
port is still wrong, for Lot 13 B on the plan of 1895 is not the property in dispute 
(that is the southern half of Lot 13 E); Lot 13 B on that plan is a completely differ-
ent parcel of land in the possession of one Shaikh Mohamad under a valid trans-
port No. 959 of 1956. 

The trial Judge came to the conclusion that the reference to Lot 13 B on the 
plan of 1895 was a mistake for Lot 13 B on Seymour's plan of 1908, and he or-
dered that the respondent's transport be rectified by substituting Seymour's plan of 
1908 for Fowler's plan of 1895. This order of course means that the appellant's title 
is altered so that instead of having an undivided half share in Lot 13 E on the plan 
of 1895 the respondent has the exclusive right to the southern half. 

I have said that the procedure which Shivbarath adopted to obtain title was a 
fictitious sale. In some way not disclosed in evidence he procured the Country 
Authority of Cotton Tree and Zee Zight Country District to issue a notice stating 
that $3.13 was due for Village Sanitary rates on Lot 13 B of Cotton Tree and the 
form of notice stated that if the rates were not paid within 2 weeks, application 
would be made to the Magistrate for a warrant to recover the rates by sale. This is a 
form of summary execution available to recover rates, known as parate execution. 
Although Shivbarath states that half of his house was built on the land in dispute 
and half on the appellant's land (with the consent of the appellant's father Nasib), 
the notice (according to the indorsement of the Bailiff) was affixed to a post "there 
being no building" on the lot. We have been invited by his Counsel to infer that the 
notice was affixed on the southern half of Lot 13 E of Fowler's plan of 1895 but I 
can find no sufficient evidence for this assumption. As the rates were not paid pur-
suant to this notice Lot 13 B Cotton Tree was sold by the Marshal. Shivbarath 
bought it for $3.40. In accordance with the Rules made under the Deeds Registry 
Ordinance, Lot 13 B Cotton Tree was advertised for 3 successive Saturdays. The 
form of execution being "parate" or summary, no enquiry was made as to the 
documents of title of the judgment debtor Shivbarath as purchaser of Lot 13 B 
Cotton Tree on Fowler's plan of 1892. Apparently, the Registrar did not even 
check the verbal description against the plan. 

It is disturbing to consider that these fictitious sales by parate execution could 
in 1940 give an indefeasible title. I understand that now some enquiry is made into 
the title of the judgment debtor. The procedure by parate execution for non-
payment of rates is more like a procedure in rem against the land upon which rates 
are levied. Since the procedure is to affect persons not parties to the proceedings 
and execution issues without any hearing in Court, it is of vital importance that the 
notice demanding rates and the advertisement before the transport is passed should 
contain a correct description of the land to be sold in execution. The sale and 
transport of a property not mentioned in the notice or in the advertisement are in 
my view both invalid. This is no question of mere mistake that can 
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be rectified but a failure to perform a condition precedent to the sale and the 
passing of the transport. This transport is bad and cannot stand against the ap-
pellant's right to an undivided share in Lot 13 E. 

I do not consider that the trial Judge's finding that there was an agreement 
between the parties whereby the respondent has the occupation of certain rice 
lands and that the appellant committed a trespass in breach of this agreement, 
should be disturbed, and I think the damages which he awarded should stand 
and the counterclaim should fall. This agreement appears to be in the nature of 
a licence for each party to use portion of the other's land. This would be termi-
nable on reasonable notice. Since 1953 the appellant had forcibly indicated 
that he wished to terminate this agreement, it must be assumed that the re-
spondent has had reasonable notice and the agreement is at an end. The appel-
lant is now entitled to treat the agreement as terminated. 

I should like to add that it now seems in the interests of both parties that 
Lot 13 E should be partitioned and that the respondent should surrender his 
transport for an undivided half and accept one for an exclusive right to the 
northern half while the appellant obtain a transport to the southern half. The 
Court in these proceedings cannot order partition—it can only appeal to the 
common sense of the parties. 

In my view the order of the Court below should be set aside and the re-
spondent's claim for a declaration and injunction dismissed. 

The respondent is entitled to $150 damages for trespass to the respondent's 
possession under an agreement with the appellant for the use and occupation 
of certain rice lands. 

The respondent to pay three-quarters of appellant's costs here and in the 
Court below. 

The respondent's transport No. 285 of 1946 to be cancelled. 
Rennie J.: I concur. 
Archer, J.: I only desire to add that I would have felt compelled even in 

the absence of authority to hold that the Registrar of Deeds was incompetent 
when passing transport to the respondent's predecessor in 1940 to so alter the 
description of the land as to deprive the appellant of his title because the appel-
lant held transport for an undivided share in the same parcel of land since 
1933, but the decision of the West Indian Court of Appeal in Coddett v. Tho-
mas, (1957) L.R.B.G. 181, places the matte: beyond dispute. In that case the 
Registrar also made an unauthorised change in description and the Court in 
language which is peculiarly appropriate to the circumstances of this case said 
".............we can see no reason............why a later title to a particular piece of 
land should be indefeasible qua a prior one which was also indefeasible, 
unless the statutory procedure is followed.............In the absence of express 
statutory provision to the contrary it would be against the dictates of justice to 
allow the respondent to be victimised by the unauthorised and illegal act of the 
officer in question." I adopt that reasoning. I agree with 
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the conclusions reached by the other members of this Court on the preliminary 
point that has been argued, and on the substance of the appeal, and with the 
proposed order as to costs. 

Appeal Allowed. 
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(In the Federal Supreme Court (Hallinan, C.J., and Rennie and Archer, J.J.) 
on appeal from the Supreme Court of British Guiana (June 17; 18; 19; 
July 4, 1958).) 
Private Company—Transfer of shares—Restrictions in Articles of Associa-

tion—Fair value of shares—Registration as shareholders of the legatees of de-
ceased shareholder. 

The Articles of Association of Letter T. Estates, Limited, provided that before 
the shares of a deceased member could be transferred to legatees they must first be 
offered to the other members of the Company at a fair value to be fixed by any three 
Directors or failing this by the Company's Auditors. The Executor offered to sell the 
shares to the other members of the Company. The Directors having failed to fix the 
value of the shares, the Auditors valued them at $410:—each at the date of the de-
ceased's death this being the figure used for the assessment of Estate Duty. Three 
members of the Company (who on the application of the Company were joined as 
defendants and appeared on the appeal) agreed to purchase the shares at $410:—
each. The legatees objected to the sale and contended that they were entitled to be 
registered as shareholders thereof. The Executor applied by originating summons for 
directions as to whether he should transfer the shares to the three members or to the 
legatees. The trial Judge ordered him to transfer the shares to the legatees. The Com-
pany appealed. 

Held: (1)  The offer made by the Executor to the members was a nullity since he 
was not the person required by the Articles to make the offer. The 
offer should have been made by the legatees who should now be di-
rected to make such offer. 

(2)  (ARCHER, J., dissenting)—The fair value should be the fair value as 
at the date of the offer not at the date of death but if this value 
should be greater than the value of the shares at any time during the 
three months ensuing after the death, the fair value should be the 
highest valuation which the Auditors might have placed on the 
shares during that period. 
Per ARCHER, J.: The legatees should have made their offer of the 
shares within three months after the grant of probate, namely, 25th 
January, 1957, and when the trial Judge gave his directions the time 
limit had expired. There was therefore a completed offer and accep-
tance between the Executor and the three members and it remained 
only to ascertain the fair value of the shares as at February 7, 1957, 
the date of the offer. 

J. H. S. Elliott for the Appellants. 
John Carter for the first named Respondent. 
L. F. S. Burnham for the second and third named Respondents. 
S. L. Van B. Stafford, Q.C., for the other members. 
Hallinan, C.J.: Sophia Musterd died on the 19th October, 1956, be-

queathing a legacy of shares in a private company called Letter T. Estates, 
Limited, to the second and third defendants, Victorine Roberts 
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and Oscar James. Probate of her will was granted on the 25th January, 1957. 
Under the Articles of Association of the Company the shares could not 

be transferred to the legatees until they had been offered for sale by the 
Company to its members who were entitled to purchase them at a fair value 
to be determined by a declaration of three directors of the company and, if 
the directors made no such declaration, then by a certificate of the company's 
auditors. In fact, the directors declined to make a declaration. The auditors 
gave a certificate valuing the shares at $410.00 each as at the 19th October, 
1956, (the date of the deceased's death), and this certificate was filed for the 
purposes of the computation of estate duties on the 9th January, 1957. 

On the 30th January, 1957, Miss Musterd's executor, the plaintiff, 
Stanley Heald, wrote to the legatees informing them that the shares had been 
valued at $410.00 and explained that under the Articles of Association of the 
company the shares had first to be offered to members of the company and 
asked for instructions. The legatees' lawyer on the 7th February, 1957, wrote 
to the executor asking for details of the company's finances and on the same 
day the executor wrote to the company giving notice of his desire "pursuant 
of Article 25 to transfer the shares"..............and “to comply with Article 15". 
On the 22nd February, 1957, the company replied that three shareholders 
(who on the application of the company have been joined as defendants and 
have appeared at the hearing of this appeal) had accepted the offer to buy the 
shares at $410.00 each. 

In consequence of communications received from the legatees' counsel, 
the executor has applied to the Court for direction as to whether he should 
transfer these shares to the three shareholders or transfer half the shares to 
one legatee and half to the other. 

It is convenient at this stage to set out the provisions of Articles 25 26, 
and 15 of the company's Articles of Association— 

"25. The heirs, executors or administrators or other the legal repre-
sentatives of a deceased member (not being one of several joint-holders) 
shall be the only persons recognised by the company as having any title 
to the shares registered in the name of such member, and in case of the 
death of any one or more of the joint-holders of any registered shares, 
the survivors shall be the only person recognised by the company as hav-
ing any title or interest in any such shares." 
"26. Any guardian of any infant member and any curator or committee 
of a lunatic member, and any person becoming entitled to shares in con-
sequence of the death or insolvency of any member upon producing such 
evidence that he sustains the character in respect of which he proposes to 
act under this clause, or of his title as the directors think sufficient, may 
with the consent of the directors (which they shall be under any obliga-
tion to give) be registered as a member in respect of such shares, or may, 
subject to the regulations as to transfers hereinbefore contained, transfer 
such shares. This clause is hereinafter referred to as the transmission 
clause." 
"15.   Any person, (not a member or the son, daughter, grand-son, 
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grand-daughter, or other issue, brother, sister, husband or wife, nephew or 
niece, of a member) becoming entitled to shares in consequence of the death 
of any member, shall within three months after his so becoming entitled, offer 
the shares to members or in default of members to persons selected by the di-
rectors in accordance with the provisions of the clauses 8,9, and 10 hereof as 
far as is applicable, and the provisions of clauses 8, 9, 10, 11, 12 and 13, and 
14 hereof shall mutatis mutandis, and so far as they can be made applicable be 
deemed to apply to such shares, and the purchaser of such shares, shall be en-
titled, without making any payment therefor, except the fair value and costs of 
transfer to all the shares held by such deceased person." 
Articles 8 to 13 contain the usual provisions relating to the transfer inter vivos 

of shares in a private company. If a member wishes to transfer his shares and is not 
transferring to a near relative he informs the company that he wishes to sell. The 
company, as his agent, must within one month find the members willing to buy. If 
there are such transfer must be made to them at a fair price. If within three months 
the company finds no member willing to buy, the intending transferor may sell or 
transfer to any one at any price. 

When the executor wrote the letter of the 7th February, 1957, to the company, 
both the executor and the company considered that it was for the executor acting in 
right of his office and without obtaining authority from the legatees to offer to 
transfer the shares to members of the company willing to buy. This is still the con-
tention of the company and the three shareholders in these proceedings. On behalf 
of these parties two alternative interpretations of the articles of association have 
been put forward either of which would entitle the executor to make the offer 
without the legatees' authority. First, that he is the person becoming entitled to the 
shares on the deceased's death under article 25, and is entitled to be registered as a 
member in respect thereof under article 26 or transfer them in accordance with 
articles 9 to 13. Secondly, that article 15 should be construed as if after the opening 
words "any person" there were inserted the words "where the beneficial owner is". 
The words "any person" would then, in the circumstances of the instant case, only 
refer to the executor who under articles 25 and 15 would be the proper person to 
make the offer. 

In my view, both these interpretations are untenable. The plain meaning of 
Article 15 is that the words "any person" means a person becoming entitled to the 
beneficial interest in the deceased's shares who is not a member or a close relative 
of a member. It may well be that this article was drafted without due regard to 
modern company law and practice, to the powers and duties of executors in deal-
ing with a testator's shares, and—especially to Article 25. Article 25 provides that 
the heirs, executors or administrators shall be the only persons recognised by the 
company as having title to the deceased's shares, but this does not constitute them 
the persons to make the offer to transfer which under Article 15 is conferred on 
those beneficially entitled to the shares. There is no irreconcilable conflict between 
Articles 25 and 15. In Article 25, "title" means the legal title,—and executor, qua 
executor, has nothing more. The reference in the same article to the survivor of a 
joint-holder having a title and interest strengthens this interpretation. In Article 15, 
the words "becoming entitled", taken in their context, refers to the beneficial inter-
est. Nor, in my view, can Article 15 be passed over and ignored so that the 
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executor proceeds under Articles 25 and 26 and Articles 9 to 13 alone. Some 
play has been made with the fact that the executor in this case is also the 
holder in the company of some shares as nominee of the deceased, but I am 
unable to see how this position—qua nominee—can entitle him to make an 
offer on behalf of the legatees and without their authority. 

Counsel for the legatees did not seem much concerned as to whether it 
was for the executor to make the offer or for the legatees under Article 15. His 
main endeavour was to show that, however one interprets the articles of asso-
ciation, members of the company had lost their right to purchase the deceased's 
shares, and the executor must transfer them to the Legatees. Counsel submitted 
that if the executor was entitled to make the offer without the authority of the 
legatees, the provisions of the articles had not been observed as the fair value 
of the shares had not been properly ascertained. More than three months had 
elapsed since the offer and, therefore, the legatees were entitled to have the 
shares transferred to them. If, on the other hand, the executor could not have 
made the offer then the legatees having failed to comply with Article 15 and 
the directors having taken no legal steps to compel them to do so, the restric-
tions on the right to transfer were removed and the executor should transfer the 
shares to the legatees. 

The submissions made by Counsel for the legatees are, except on one 
point, without substance. It was the duty of the legatees to offer the shares to 
members within three months of the deceased's death. They have failed to do 
so through no fault of their own, but their duty to make the offer still continues 
and this Court should now direct them to do so. I accept Counsel's submission 
that the fair value has not been properly ascertained. Unless there are special 
circumstances (which do not exist in the present case) the purchase price under 
a contract is normally the price of the subject matter when the offer is made; 
and the auditors' certificate in the present case was given before the offer. 
However, the company's notice that members were prepared to purchase 
which was given under Article 10 within one month of the offer was not inva-
lid because the fair value had not been properly ascertained. 

The true position, in my view, is that the offer made by the executor on the 
7th February, 1957, was a nullity since he was not the person required by Arti-
cle 15 to make this offer. The Court should now direct the legatees to comply 
with that article and make the required offer. The fair value should be ascer-
tained by the auditors as at the date of the offer, but if this value should be 
greater than the value of the shares at any time during the three months ensu-
ing after the deceased's death, then the fair value should be the highest valua-
tion which the auditors might have placed on the shares during that period. 

The executor and the company are entitled to have their costs of this ap-
peal out of the estate. There will be no order as to costs with regard to the 
shareholders or to the legatees. The order of the Court below with regard to the 
legatees' costs is affirmed. 

Rennie, J.: I concur. 
Archer, J.: I have had the advantage of reading the judgment which has 

been delivered. I differ from the other members of the court in so far 



 143
LETTER T. ESTATES LIMITED v. HEALD AND OTHERS 

as the judgment contains a direction to the beneficiaries to offer their 
shares to the respondents who have been made parties to this appeal and to 
the effective date for ascertainment of the fair value of the shares. 

Article 15 of the company's articles of association has been inartistic-
ally drawn and probably does not cover all the cases that can arise under it. 
Whether the expression "the person becoming entitled to the shares in con-
sequence of the death of a deceased member" was intended to refer to the 
legal representative of the deceased member or to the person succeeding to 
the beneficial interest in the shares is, in my opinion, quite indeterminate. 
But in the view that I take it does not matter, for purposes of a direction to 
the executor in this case, whether it refers to him or to the beneficiaries 
who are respondents. It is at least clear that an offer of the shares should 
have been made within three months of entitlement to them. Miss Musterd 
died on the 19th October, 1956, and her will was admitted to probate on the 
27th January, 1957, so that when the trial judge gave his direction on the 
originating summons the time limit for offering the shares had expired. The 
executor is the only person recognised by the company as having any title 
to the shares and any offer of the shares must have been made through him. 
Such an offer was made, admittedly by the plaintiff-respondent as executor 
and not on behalf of the beneficiaries, but equity treats as done that which 
ought to have been done and I do not think that the beneficiaries can be 
heard to say that his offer was invalid because they were the persons to 
make the offer and they had not, and thus to rely on a breach of their own 
obligation to establish the invalidity of the offer. 

In my view, therefore, the only outstanding matter is that of ascertain-
ment of the fair value of the shares for there has already been offer and ac-
ceptance. I would have directed the executor to transfer the shares to the 
added respondents on payment of the ascertained fair value which should 
be the value of the shares on the 7th February, 1957, the date of the offer. 

Agree with the proposed order as to costs. 
      Direction accordingly. 
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(In the Federal Supreme Court (Hallinan, C.J., Rennie and Archer, J.J.) on 
appeal from the Supreme Court of British Guiana—June 26, 27; July 4, 
1958). 
Income Tax—Additional Assessment—Request for particulars of all properties, 

investments and other assets—Whether request can validly be made in the events 
which have occurred—Whether purposes for which particulars required must be dis-
closed to the taxpayer—Income Tax Ordinance, Cap. 299, ss. 40, 50. 

The facts are fully set out in the judgment of Luckhoo, J., at page 176 et seq. in 
(1957) L.R.B.G. 

Appeal from the judgment of the Supreme Court of British Guiana (Luckhoo, 
J.). 

Held:     (1) The right to raise an additional assessment conferred by section 50 
of The Income Tax Ordinance is limited to cases where the Commis- 
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sioner has knowledge which makes it appear to him that the tax-
payer has been assessed at a less amount than that which ought to 
have been assessed. 

(2) The Commissioner is obliged to act bona fide in requiring particulars 
under section 40 (2) of the Ordinance and, if required to do so, shall 
state the purpose of his enquiry so as to provide some means by 
which his bona fides may be tested. 

Appeal Dismissed. 
G. M. Farnum, Solicitor-General, for the appellant. 
J. H. S. Elliott for the respondent. 
Judgment of the Court (delivered by Rennie, J.): This appeal deals 

with the construction to be placed on Section 40 (2) of the Income Tax Or-
dinance, Chapter 299. 

On the 31st October, 1955, the respondent was assessed for income tax 
in respect of income for the year 1954 and in December, 1955, he paid the 
tax so assessed. 

In October, 1956, the appellant requested the respondent to furnish him 
with a complete and detailed statement of all his properties investments and 
other assets. The nature of this request is of some importance and for that 
reason I will set it out fully. It is:— 

"Will you please let me have a complete and detailed statement of all 
properties, investments and other assets and their respective costs, in-
cluding cash at bank and in hand, owned by you or your wife per-
sonally or jointly with others and whether in your or your wife's own 
name or in the name of a nominee on the 31st December, 1954. 
2. In the case of cash at bank, please state whether at General Post 
Office Savings or other local bank. You should state whether the ac-
count is in your or your wife's name and give in respect of each ac-
count, the balance at the 31st December, 1954. 
3. In the case of properties, please give in respect of each:— 

(a) date of purchase; 
(b) from whom purchased; 
(c) purchase price; 
(d) name of agent through whom purchased. 

4. In case of any assets held in the name of a nominee, kindly give 
full name and address of nominee. 
5. In case you sold any properties in 1954 kindly state:— 

(a) sale price; 
(b) date of sale; 
(c) name of purchaser; and 
(d) name of selling agent, and amount of commission paid. 
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6. If you hold or held any properties, investments and other assets as the 
nominee of any other person who holds the beneficial interest therein, 
kindly give full particulars thereof, with respective values and the name and 
address of the person on whose behalf you hold or held them. 
7. If you had any liabilities at the 31st December, 1954, kindly furnish me 
with a detailed list of creditors and the amounts owed to them on that 
date." 
The respondent replied to this request by himself asking the purpose of the 

appellant's enquiry. The appellant then answered the respondent's question by 
directing his attention to section 40 (2) of the Income Tax Ordinance and by 
pointing out that he may require any person to furnish him within a specified 
time any particulars he requires for the purpose of the Ordinance with respect 
to the............income, assets and liabilities of such person and of his wife. 

For the purposes of this appeal Section 40 (1) and (2) and 50 are the rele-
vant sections of the Income Tax Ordinance. They are as follows:— 

"40. (1) Every person chargeable with tax shall on or before the prescribed 
day in every year deliver to the Commissioner a true and correct return of 
the whole of his income from every source whatsoever for the year imme-
diately preceding the year of assessment, and shall if absent from the Col-
ony give the name and address of an agent residing therein. 

(2) The Commissioner may by notice in writing require any person 
to furnish to him within a specified time any particulars in writing he re-
quires for the purposes of this Ordinance with respect to the income, assets 
and liabilities of such person or of his wife." 

"50. Where it appears to the Commissioner that any person liable to tax 
has not been assessed or has been assessed at a less amount than that which 
ought to have been charged, the Commissioner may, within the year of 
assessment (commencing with the year of assessment 1942) or within five 
years after the expiration thereof, assess the person at such amount or addi-
tional amount as according to his judgment ought to have been charged, and 
the provisions of this Ordinance as to notice of assessment, appeal, and 
other proceedings hereunder shall apply to that assessment or additional as-
sessment and to the tax charged under it." 

The respondent, having already been assessed for and having paid the in-
come tax the request of the appellant must of necessity be grounded on section 
50 of the Ordinance. This section enables the appellant to raise an additional 
assessment within 5 years after the year of assessment where it appears to him 
that any person liable to tax has not been assessed or has been assessed at a less 
amount than that which ought to have been charged. The right to raise an addi-
tional assessment is therefore not at large; it is limited to the cases where it 
appears to the appellant that the person liable to tax has been assessed at a less 
amount than that which ought to have been charged. Such a limitation means 
that the appellant must have some material upon which it can appear to him 
that the person liable to tax has 
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been assessed at a less amount than that which ought to have been charged. 
Until he possesses such material he can have no right to raise an additional 
assessment and with no right to raise an additional assessment he can have no 
right to make a request for particulars of income. 

The second point in this appeal is whether the respondent can require the 
appellant to state the purpose of his enquiry. Section 40 (2) of the Ordinance 
enables the appellant to ask for any particulars he requires for the purposes of 
the Ordinance. This, the appellant contends gives him the right to say he re-
quires the particulars for the purposes of the Ordinance and to decline to give 
any further information. This right which the appellant sets up must carry with 
it the obligation to act bona fide. And he should if required to do so give the 
purpose of his enquiry so as to provide some material by which his bona fides 
may be tested. This I believe is the principle laid down by Kindersley V.C. in 
Flower v. The London Brighton and South Coast Railway 34 L.J. Ch. 540 at p. 
543 as follows:— 

"The company are not, by their engineer, to say "You shall not know what 
we think necessary for the purposes of the act: it is sufficient that our engi-
neer says, that in his opinion certain things are necessary"; for that 
amounts to the proposition, that the Court shall not have the means of 
forming a judgment whether it is bona fide or mala fide required. It is ad-
mitted that the Court has a right to determine whether it is bona fide re-
quired; and, if it is not so, to enjoin the company from taking; and yet the 
argument is, that the Court shall not know the details upon which alone it 
is possible to form a judgment as to the bona or mala fides of the taking." 
It, therefore, seems that not only must the appellant have some material 

upon which it can appear to him that the person liable to tax has been assessed 
at a less amount than that which ought to have been charged, but he must also, 
if required to do so, state the purpose of his enquiry so as to provide some ma-
terial by which his bona fides may be tested. And on the question of his bona 
fides the nature of his request can be of some importance. For it may be that 
what is asked cannot properly be classified as particulars. "The name of the 
agent through whom property is purchased" may be of use to the appellant in a 
search to find out if the agent has accounted for his commission in his income 
tax return but it can hardly be said to be particulars with respect to the respon-
dent's income. 

There remains for consideration the matter of the respondent's cross-
appeal. This Court is asked by the respondent to construe section 40 (2) so as 
to restrict its application to cases where (a) no return has been submitted to the 
appellant and (b) where a return has been submitted but the appellant is not 
satisfied that such return is true and correct and has not proceeded to make an 
assessment. 

The facts in the instant case are that a return was made by the respondent 
in 1955 and that the appellant made an assessment thereon. 

The functions of the Courts as I understand them are to hear and determine 
cases. It forms no part of its functions to express opinions on hypothetical 
facts. 
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For the foregoing reasons I am of opinion that the appeal should be dis-
missed with costs. 

Appeal Dismissed. 
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(In the Federal Supreme Court (Hallinan, C.J., Rennie and Archer, J.J.) on 
appeal from the Supreme Court of British Guiana—June 24, 25, 26; July 
4, 1958.) 
Marine Insurance—Variation between slip and policy subsequently issued—Total 

loss only as opposed to actual total loss—Effect of notice of abandonment—
Constructive total loss—Merchant Shipping Ordinance, Cap. 3. 

On December 18, 1953, the respondent Bacchus insured with the appellants, the 
New India Assurance Company, Limited, a cargo of 50 greenheart logs for a voyage 
on a punt from Bartica to Georgetown and was issued on that date with an insurance 
slip against total loss only. On December 21, the logs were lost at sea during the course 
of the voyage and sank. On the 28th of December the Insurance Company issued to 
Bacchus a policy which was at variance with the slip in that it referred to insurance of 
the logs against actual total loss. On December 28, the Insurance Company employed a 
diver to try to locate the logs. Bacchus went with the diver and they searched the sea 
for five or six hours without success. Bacchus on the following day gave notice of 
abandonment to the Insurance Company and claimed payment. The Insurance Com-
pany thereafter employed another diver and managed during the course of the follow-
ing year to recover 45 logs. The Insurance Company contended inter alia that— 

(1) Bacchus was bound by the terms of the policy and not the slip; 

(2) Bacchus was not on the 29th of December in possession of enough informa-
tion to justify him in treating the logs as a constructive total loss; 

(3) In view of the fact that the Insurance Company had succeeded subsequently in 
recovering some of the logs the loss would only become a partial loss. 

Held:    (1)   The Insurance Company was bound by the insurance slip. 

(2) Bacchus was entitled to treat the loss as a constructive loss after the 
diver had failed to locate the logs on the 28th of December. 

(3) The fact that the Insurance Company subsequently recovered some of 
the logs did not in the circumstances affect Bacchus' right to give no-
tice of abandonment. 

Appeal Dismissed. 
H. A. Fraser and J. A. King for the Appellants. 
S. L. Van B. Stafford, Q.C., for the Respondent. 
Hallinan, C.J.: On the 18th December, 1953, the respondent insured for 

$4,000 a cargo of 50 logs of greenheart timber to be transported from Bartica to 
Georgetown on a punt called the "Allerton." On the 21st December while 
about 4 miles out to sea from the coast in the course of the voyage, owing to 
continuous heavy weather, the timber worked loose from the slings and being 
greenheart sank in the sea. The insurance slip issued on the 18th December 
insured against "total loss only" but the policy which was issued on the 28th 
December purports to insure against "actual total loss." On the 29th Decem-
ber, the respondent regarded the 
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logs as lost, informed the appellants and demanded payment of the sum as-
sured. The appellants have refused to pay, and, in this action brought by the 
respondent against them, the learned trial Judge has found for the respondent 
in these words:— 

"In my judgment, therefore, the plaintiff was entitled, when he dis-
covered that the logs could not be located at the bottom of the sea on the 
28th December, to treat the loss as a constructive total loss, to give a no-
tice of abandonment and to claim from the Insurers the amount insured 
in the policy viz: $4,000." 
This appeal has been argued on two submissions—first, that the policy 

only covered actual total loss and not constructive total loss; and secondly, 
that even if the respondent was insured against constructive loss, in the facts 
and circumstances of this case, there was no constructive loss within the pro-
visions of sections 60 to 63 of the Marine Insurance Act 1906 which is in 
force in British Guiana by virtue of the Law of Merchant Shipping Ordi-
nance, Chapter 3. 

As regards the first submission, the Statement of Claim asked for rectifi-
cation of this policy on the ground that the insertion of the words actual total 
loss in the policy was due to fraud or common mistake; the trial Judge found 
that the parties intended that the policy would be issued in accordance with 
the slip and that the policy should be rectified not on the ground of fraud but 
of common mistake. While Counsel for the appellants was addressing this 
Court, it became apparent that rectification could not be supported on the 
ground of common mistake and this Court permitted the appellant to amend 
his Statement of Claim so as to allege that the appellants by inserting the 
words "actual total loss" instead of the words contained in the slip namely 
"total loss only" were in breach of their contract of insurance. 

There is no uncertainty or ambiguity whatever in the meaning of the 
words used. Subsections (2) and (3) of section 56 of the Marine Insurance 
Act 1906 are as follows:— 

(2) "A total loss must be either an actual loss or a constructive loss." 
(3) "Unless a different intention appears from the terms of the policy, an 

insurance against total loss includes a constructive as well as an ac-
tual total loss." 

The cover of an assured under a policy of total loss is wider than under 
one of actual total loss. For the purposes of this case, it is sufficient to point 
out that to establish actual total loss the subject matter insured must be so 
damaged or destroyed as to cease to be a thing of the kind insured or the as-
sured has to be irretrievably deprived of it; but since "total loss" includes 
constructive loss, the assured under section 60 (1) of the Act of 1906 can 
recover where the subject matter is reasonably abandoned on account of its 
actual loss appearing to be unavoidable or because it could not be preserved 
from actual total loss without an expenditure which exceeds its value where 
the expenditure had been incurred. 

The legal position with regard to the insurance slip and the policy is 
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summarised in the following passage from 22 Halsbury's Laws of England 3rd 
Edition at page 40 paragraph 67:— 

"The insurance slip is in practice, and according to the understanding of 
those engaged in marine insurance, the complete and final contract fixing 
the terms of the insurance and the premium, and neither party can without 
the assent of the other deviate from the terms agreed on without a breach 
of faith." 

In Symington & Co. v. Union Insurance Society of Canton, Ltd. Vol 34 Com-
mercial Cases at page 235 Scrutton, L.J. said:— 

"I think, however, that the question of liability of the underwriters can be 
decided without going further into the matter. The obligation of the un-
derwriters originated in the slip, and their duty, in honour if not in law, 
was to reproduce the terms of the slip in the policy. If an insurance com-
pany wishes to make their obligation as expressed in the policy differ from 
the obligation which they have undertaken in the slip they must reserve in 
the slip power to make such alteration. Without such power, where there is 
a total contradiction between the terms of the slip and those of the policy, 
the terms of the slip must prevail": 
 Having given the respondent leave to amend his Statement of Claim, this 

Court allowed the appellants leave to deliver an amended Statement of De-
fence to meet the claim for rectification on a ground other than common mis-
take or fraud. I do not consider that any of the defences put forward against 
rectification on the ground of breach of contract have been established. It is 
only necessary to refer to three of these defences. First, the fact that on five 
previous occasions, slips issued to the respondent for the insurance of logs in 
transit had contained the words "total loss" whereas the policies had contained 
the words "actual total loss" does not materially affect the case. The insertion 
of the word "actual" in the policy might well escape the attention of an assured 
and, not being versed in the law of marine insurance, he probably would not 
appreciate the materiality of the word. It was the duty of the appellants to in-
form him of what they were doing. In the circumstances, the respondent is en-
titled to rely on the words "total loss" used in the slip. 

Secondly, the Court in rectifying the policy is not bound to find common 
mistake or fraud; it can rectify so as to make the policy correspond with the 
terms of the slip if the departure amounts to a breach of the appellants' obliga-
tion under the slip. This is not a case of rectification of a contract—it is not 
rectification in the sense in which it is usually used. The contract itself (which 
is the slip) is not rectified; the insurer is in breach of his agreement if he fails to 
honour it and the measure of damages is the amount due on the insurance. Be-
cause of the law relating to stamp duty, the assured must sue on the policy 
which is stamped, and. not on the slip; and there is an implied agreement that 
the insurer will issue a policy in accordance with the slip. (See Halsbury's 
Laws of England Vo. 22 page 41 paragraph 67). 

The case of "The Aikshaw" (9 T.L.R. 605) is one where the plaintiffs, as 
underwriters, reinsured with the defendant company who issued an 
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insurance slip and later issued a policy into which was inserted two words not con-
tained in the slip. Because of these two words they disclaimed liability under the 
policy and refused to rectify the policy or issue another. The plaintiffs claimed that 
the defendants had committed a breach of the agreement contained in the insur-
ance slip and obtained judgment in their favour on the ground that "the real bar-
gain was that which appeared in the original slip." This case of "The Aikshaw" is 
directly in point for there was no question of fraud or common mistake as the 
claim was based on breach of the agreement contained in the insurance slip. 

Thirdly, the appellants in answering the respondent's claim for rectification on 
the ground of breach of contract, is not entitled at this stage to counter-claim for 
rectification of the reference to the name of the launch which towed the punt. The 
tug "Davy" had towed the punt and the appellants themselves put this name in the 
policy. It is much too late for them to allege that because the respondent did not 
use the tug "Voyager" mentioned in the slip that he committed a breach of the con-
tract. 

For these reasons the first ground of appeal fails. 
The question involved in the second ground of appeal is whether the respon-

dent when he gave notice of abandonment on the 29th December was in posses-
sion of information both reliable and sufficient to justify him in treating the logs as 
a constructive total loss as defined in section 60 (1) of the Act of 1906. Counsel for 
the appellants has submitted that the test of whether or not goods are reasonably 
abandoned so as to constitute constructive total loss is that laid down by Lord 
Abinger in Roux v. Salvador (1831) 3 Bing N.C. 266, that is to say whether a pru-
dent merchant who was uninsured would abandon the cargo as a total loss; and 
Counsel for the respondent has referred us to the test applied in Richards v. Fore-
stal Land Timber & Railways Co. (1942) A.C. 50, namely whether a reasonable 
man would consider it unlikely that he would recover his goods. 

The relevant facts are that the appellants on the 28th December employed a 
diver, Govia, to go out and try to locate the logs and gave him $100.00 for this 
purpose. The respondent went with the diver and they searched in the sea for 5 or 6 
hours without any success. The respondent states that the water was about 9 ft. 
deep; the sea is notoriously muddy along the coast of British Guiana. In these cir-
cumstances, the respondent the next day gave notice of abandonment. 

Counsel for the appellants has drawn our attention to certain parts of the evi-
dence to support his contention that the respondent had no sufficient and reliable 
information to warrant abandonment. The Captain of the punt "Allerton" said he 
had several times seen logs washed away and recovered from the sea with the aid 
of a diver. The respondent said "I might have hired a diver if the goods were not 
insured to go and locate the spot. I would have tried to recover those logs." It is 
true that the respondent did not hire a diver but the appellant did and the respon-
dent went with him. They did not locate the spot where the timber lay. Moreover, 
the trial Judge had to decide what the decision of a reasonable man or a prudent 
uninsured merchant would be, not necessarily the opinion of the respondent as to 
what he might have done in hypothetical circumstances. 

Counsel for the appellants also relied on the fact that after receiving 
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another $250.00 from the appellant company the diver went out again and lo-
cated the logs on the 29th December in a spot not indicated by the Captain of 
the punt. The appellants then made a contract with the diver to give him 
$2,000 for any logs he should recover, the Company's agent, Hayle, taking 
the view that if one log was recovered, the loss would become only a partial 
loss. The diver carried on operations at neap tide when there was 6 ft. 6 inches 
of water where the logs were found in the mud on the sea bottom. By April 
1954, 6 logs had been recovered and by July, 39 were recovered; after that, 
the cost of recovering more would be excessive and was abandoned. 

I accept that what happens after notice of abandonment may assist in 
showing what the probabilities really were if they had been reasonably 
forecasted. But in this case the appellant company had considered it would 
defeat the respondent's claim if one log was recovered and their persistence 
and subsequent success proceeded from incentives that the ordinary unin-
sured merchant would not have had. Such a merchant might well have 
thought, after searching the seas for 5 hours with a diver, that it was no use 
throwing good money after bad.  

Whether one adopts the test of the prudent uninsured merchant in 
Roux's case or of the reasonable man in Rickards' case, I am not prepared to 
disturb the conclusion reached by the trial Judge after due consideration of sec-
tion 60 (1) and applying it to the facts of this case.  

Since this second ground also fails, I consider that the appeal should be 
dismissed with costs.  

Rennie, J.:  I concur.  
Archer, J.:  I concur. 
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(In the Federal Supreme Court (Hallinan, C.J., Rennie and Archer, J.J.) on 
appeal from the Supreme Court of British Guiana (June 17, 1958). 
Intestacy—Illegitimacy of intestate and of claimants to grant of Letters of Admini-

stration—Legitimacy Ordinance, Cap. 165, s. 11 (2). 

Zuleika White was the illegitimate daughter of Catherine Bruce who was the il-
legitimate child of Maria Henry. Zuleika White died intestate and without descen-
dants. The appellant who with others claimed to be descended from Maria Henry 
made application for Letters of Administration of Zuleika White's Estate which was 
refused by the Supreme Court of British Guiana. The applicant appealed and con-
tended that on a true construction of section 11 (2) of The Legitimacy Ordinance, 
Chapter 165, he and all the other persons who claim to be descended from Maria 
Henry were entitled to share in the Estate.  The words to be interpreted were:— 

"Where, after the commencement of this Ordinance, an illegitimate child, not 
being a legitimated person, dies intestate in respect of all or any of his prop-
erty, his mother if surviving shall be entitled to take any interest therein to 
which she would have been entitled if the child had been born legitimate and 
she had been the only surviving parent and if his mother does not survive him 
then such legitimate and illegitimate children of his mother as survive him and 
the persons entitled to succeed them on intestacy shall be entitled to take any 
interest therein to which they would have been entitled if all such children and 
the child had been born legitimate." 
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Held: The word "them" in the phrase "the persons entitled to succeed them" re-
fers to the legitimate and illegitimate children of the deceased's mother. Where the 
deceased's mother does not survive him, his mother's ancestors or her collateral de-
scendants from such ancestors cannot claim. The applicant had no interest in the 
Estate of Zuleika White. 

Appeal Dismissed. 
J. O. F. Haynes for the Appellant. 
G. M. Farnum, Solicitor General, for the Respondent. 

Hallinan, C.J.: In this case, the appellant has been refused a grant of 
Letters of Administration on the ground that he has no interest in the estate 
of Zuleika Angelina White. 

Zuleika White died leaving no descendants. She was the illegitimate 
child of one Catherine Bruce. Catherine Bruce was herself the illegitimate 
child of Maria Henry and from Maria Henry are descended the appellant 
and various other persons who are claiming an interest in the estate of 
Zuleika White. 

It is contended for the appellant that on the true interpretation of Sec-
tion 11 (2) of the Illegitimacy Ordinance 1932 the appellant is entitled to 
Letters of Administration as he and all the other persons I have mentioned 
are entitled to succeed to Zuleika White. 

The words to be interpreted are:— 
"Where, after the commencement of this Ordinance, an illegitimate 
child, not being a legitimated person, dies intestate in respect of all or 
any of his property, his mother if surviving shall be entitled to take ; 
any interest therein to which she would have been entitled if the child 
had been born legitimate and she had been the only surviving parent 
and if his mother does not survive him then such legitimate and ille-
gitimate children of his mother as survive him and the persons entitled 
to succeed them on intestacy shall be entitled to take an interest therein 
to which they would have been entitled if all such children and the 
child had been born legitimate." 
On the plain reading of that section, I agree with the decision of the 

learned trial Judge—that the applicant has no interest in the estate of 
Zuleika White. 

The word "them" in the phrase "the persons entitled to succeed them" 
refers to the legitimate and illegitimate children of the deceased's mother. 
Where the deceased's mother does not survive him, his mother's ancestors 
or her collateral descendants from such ancestors cannot claim 

I consider that the appeal should be dismissed.  
Rennie and Archer, J.J., concurred. 
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(In the Full Court (Holder, C.J., Phillips and Date, J.J.) on appeal from a Judge 
In Chambers, March 13, 14, 17, 18; August 7, 1958). 
Income Tax—Resale of immovable property by Company formed for the purpose of 

acquiring same—Provisions in Memorandum and Articles of Association—Isolated 
transaction—Liability to tax. 

The appellants were incorporated under the Companies (Consolidation) Ordinance, 
Cap. 178, in October, 1949. One of the main objects in the Memorandum of Association 
was to purchase and sell property and to acquire property generally and to sell transport 
and otherwise deal with any immovable property belonging to the Company. 

Very shortly after its incorporation the Company acquired a property and thereafter 
sub-divided it into 2 sub-lots. In January, 1950, the appellants sold the one sublot for 
$8,600 and on the 30th of November, 1950, the remaining sublot was sold for $7,800. No 
other business was carried out by the Company other than renting the tenements on the 
premises which resulted in a loss. Ahmad Sankar, a Director and the holder of shares in 
the Company exceeding 50 % of the issued share capital had for several years prior to the 
formation of the Company been buying and selling immovable property in the Colony. 
The Commissioner of Inland Revenue assessed the Company in respect of the profits 
made on the sale of the two half lots. The appellants appealed to a Judge in Chambers 
who held that the Company had carried out the object for which it is formed by acquiring 
the property and selling it and what it did was in the ordinary course of its business and 
the profits made on the sale were taxable. Against this decision the appellants appealed. 

It was submitted by the appellants inter alia that— 
(a) The Company was not formed for the purpose of dealing and trading in land and 

that as the Company was not so formed it should be treated on the same basis as an 
individual in determining whether or not it was in fact dealing or trading in land. 

(b) The sale was an isolated transaction notwithstanding that the property was sub-
divided and sold in two lots and that the mere sub-division and re-sale of a prop-
erty are not sufficient organisation and repetition to constitute trading. 

Held:   (1) The finding of the Judge that the Company had carried out objects for 
which it was formed in the ordinary course of its business was justified 
by the facts that the appellants were trading and liable to tax. 

(2) The division of the property into sub-lots and subsequent sale of the 
sub-lots resulting in a profit was not a profit made on the realisation of 
the capital and was therefore an accretion of capital. 

(3) The Company could be regarded as trading in properties and that the 
sale of the sub-lots should not be regarded as isolated transactions not 
liable to tax. 

(4) Appellants were therefore liable to tax. 
T. BEYNON & CO. LTD. v. OGG 7 T.C. 125 applied. 

Appeal Dismissed. 
J. H. S. Elliott for the Appellants. 
G. M. Farnum, Solicitor-General, for the Respondent. 
Judgment of the Court: This is an appeal, by way of case stated, from the 

decision of a Judge in Chambers dismissing an appeal by the appellants against 
their assessment to income tax in the sum of $1,969.30 for the year of assess-
ment 1951. 
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On the application of Counsel for the appellants, Counsel for the respon-
dent consenting, this appeal was argued together with appeal No. 286/1958, 
Commissioner of Income Tax v. Central Trading Company Ltd., in which 
we delivered judgment earlier today. 

In this case, as in the other one, no evidence was led by either side when 
the matter was before the Judge in Chambers. The following facts were agreed 
to by the parties:— 

(i)  The appellants, B.G. Trading Limited, of Lot 2, High Street, 
Georgetown, were incorporated on 13th October, 1949, under the 
Companies (Consolidation) Ordinance, Chapter 178. 

(ii)  The Authorised Capital of the Appellant Company is $25,000, and 
as at 31st December, 1950, Capital Issued and Fully Paid was 
$11,150, as follows:— 

Rabbia Sankar $5,000 

Ahmad Sankar 5,650 

K. Beharry Persaud 500 $11,150. 
(iii)  The directors of the Appellant Company as at 31st December, 1950, 

were Ahmad Sankar and K. Beharry Persaud. 
(iv)  The objects of the Appellant Company inter alia are— 

(a) To purchase or otherwise acquire the immovable property 
known as East half of lot number 354 (three hundred and 
fifty four) East and Cummings Streets, North Cummings-
burg, in the city of Georgetown, in the county of Demerara 
and colony of British Guiana, with the buildings and erec-
tions thereon and accordingly to enter and carry into effect 
any agreement for the purchase thereof; 

(b) To acquire, develop and improve lands and buildings and 
for such purposes to purchase, accept transport for. take on 
lease or otherwise acquire for the purposes the Company, 
any estates, lands, buildings, easements or other interests in 
immovable property, and to sell-transport, let on lease, or 
otherwise dispose of or grant rights over any immovable 
property belonging to the company. 

(v) On 12th September, 1949, the aforementioned Ahmad Sankar en-
tered into an agreement for the purchase of the aforementioned East 
half lot 354 Cummings Street, Georgetown, for the sum of 
$11,000.00. The agreement provided that transport was to be 
passed to the aforementioned Ahmad Sankar or nominee. 

(vi) On 1st October, 1949, transport was advertised to B G Trading 
Limited, a company about to be incorporated- 
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(vii) On 4th October, 1949, that is to say, before the incorporation of the 

Appellant Company, S. S. M. Insanally, Sworn Land Surveyor, 
was instructed by the aforementioned Ahmad Sankar to divide the 
property into two sub-lots and make a survey and plan thereof. 

(viii) On the 17th October, 1949, transport of the aforementioned East half 
lot 354 Cummings Street was passed to the Appellant Company. 

(xi) On the 28th October 1949 the aforementioned surveyor completed the 
plan of the aforementioned property dividing the same into sub-lots 
N and R. 

(x) The appellant Company applied to the Mayor and Town Council of 
Georgetown to approve the aforesaid division of the aforementioned 
property and this was granted in 1950. 

(xi) On 30th January 1950 the Appellant Company transported sub-lot N 
of the aforementioned East half lot 354 Cummings Street to Mabel 
and Lilian Davis for $8,600:— 

(xii) On 13th November 1950 the Appellant Company transported the 
remaining part of the aforementioned property, namely sub-lot R, 
to J. I. Ferreira for $7,800:— 

(xiii) The aforementioned property was the only property ever acquired by 
the Appellant Company and apart from the renting of the tene-
ments thereon, which resulted in a loss both in the year 1949 and 
1950, the Appellant Company has carried out no transaction what-
soever other than the realisation of the aforementioned property in 
sub-lots as aforesaid. 

(xiv) The aforementioned Ahmad Sankar has, for several years previous 
to the formation of the Appellant Company and since, been buying 
and selling immovable property in the Colony. 

The learned Judge's findings are contained in the following extracts from 
his judgment:— 

"The company carried out the object for which it was formed by ac-
quiring the property and selling it. What the company did was in the ordi-
nary course of its business. That it was an isolated transaction is of no 
avail as the property was sub-divided and one part of it sold in January, 
1950, and the other part in November, 1950." 

"Having regard to the objects of the company, the manner in which 
the property was acquired, the way it was treated after acquisition and its 
disposal within the year, I took the view that the transaction was a trading 
one and not an accretion of capital." 

"As this was clearly a trading transaction, not merely an adventure in 
the nature of trade, the appeal is dismissed....................." 
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The questions reserved for the consideration this Court are— 
(a) Whether the division of E| lot 354 Cummings Street into sub-lots 
and the subsequent sale of the said sub-lots resulting in a profit was a 
profit made on the realisation of a capital asset, and, consequently, an 
accretion of capital. 
(b) Whether the company having subdivided the property and sold the 
sub-lots separately could be regarded as trading in properties, or whether 
the sale of the sub-lots should be regarded as an isolated transaction and 
not liable to tax. 
In this Court Counsel for the appellant made the following sub-

missions:— 
1. (a) Prima facie the business of a company is that set out in its 
memorandum of association; therefore the Court should look first at the 
memorandum to see what its business is; the Court should then enquire 
whether there is any course of conduct showing that the business is other 
than that stated in the memorandum. 

(b) In examining the memorandum a distinction must be drawn be-
tween the business or purpose of the company and its powers. 

(c) Articles (a) and (b) of the memorandum of association of the 
appellant company show that the business or purpose of the company is 
to buy land as an investment even though article (b) also contains a 
power to enable the company to realise such investment. 

 
2. When a company is not formed for the purpose of carrying on the 
business of dealing or trading in land, the same considerations which 
would apply to an individual must be applied to the company in order to 
determine whether or not the company has started to deal or trade in 
land. 
3. The fact that the property was subdivided and sold in two lots does 
not in law deprive the transaction of being an isolated transaction. 
4. The mere purchase, subdivision and resale of a property are not suf-
ficient organisation or repetition to constitute trading. 
One of the objects of this company as set out in paragraph (iv) (b) of the 

agreed facts was to acquire, develop and improve lands and buildings and to 
sell, transport, let on lease or otherwise dispose of or grant rights over im-
movable property belonging to the Company. 

The trial Judge found as a fact that the company carried out the objects 
for which it was formed by acquiring the property and selling it and that 
what the company did was in the ordinary course of its business. 

With this finding of fact we are not disposed to disagree. 
In T. Bevnon & Co. Ltd. v. Ogg, 7 T.C. 125, a company carrying on 

business as coal merchants, ship and insurance brokers, and as sole 
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selling agent for various colliery companies, in which latter capacity it was 
part of its duty to purchase wagons on behalf of its clients, made a pur-
chase of wagons on its own account as a speculation and subsequently dis-
posed of them at a profit. It was contended that, this transaction being an 
isolated one, the profit was in the nature of a capital profit on the sale of an 
investment and should be excluded in computing the liability of the Com-
pany to income tax. But it was held that the profit realised on this transac-
tion was made in the operation of the company's business and was properly 
included in the computation of the company's profits for assessment under 
Schedule D of the English Income Tax Act. 

Sankey J. in the course of his judgment said:— 
"In my view there is no question of law really in issue here. The 

law seems to me to be perfectly well settled, and the only question one 
has to determine is which side of the line this transaction falls on. Is it, 
as Mr. Latter contends, in the nature of capital profit on the sale of an 
investment? Or is it, as the Attorney-General contends, a profit made in 
the operation of the Appellant Company's business?” 

Sankey J. continuing in his judgment said:— 
"Although it is perfectly true that the transaction began with one 

purchase and ended with one sale that, I think, is only a coincidence." 
We think the trial Judge was right in his determination of which side of 

the line the transaction in this case fell. The answers to the questions asked 
therefore are:— 

as to (a):    The answer is in the negative. 
as to (b):    The Company was trading and therefore liable to tax. 

The appeal is accordingly dismissed with costs fixed by agreement of 
parties at $200:— ($100:—in respect of the appeal in this Court and 
$100:—in the Court below). 

Appeal Dismissed. 
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(In the Full Court (Holder, C.J., Phillips and Date, JJ.) on appeal from a 

Judge In Chambers—March 13, 14, 17, 18; August 7, 1958). 
Income Tax—Company incorporated in British Guiana—Objects of Company—

Purchase of property—Resale at a profit—Transaction in the nature of trade—First 
in series in trading transactions in property—Business—Taxable. 

The appellant Company was incorporated on 11th August, 1947, to carry on busi-
ness in the Colony. Among its objects were the purchase of the immovable property 
the subject matter of this appeal and the hotel licence attached thereto, to carry on 
business as hotel, boarding, lodging house and restaurant keepers, etc., and to pur-
chase, accept transport for, take on lease or otherwise acquire for the purposes of the 
Company 
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any estates, lands, buildings or other interest, immovable property and to sell transport 
or otherwise dispose of...........any immovable property belonging to the Company. 

Before the incorporation of the Company S. purchased the property in question for 
$52,500 and arranged to sell it to one W. After the formation of the Company, S. the 
principal shareholder and a director, transported the property to the Company on the 
29th of September, 1947, and on the same day the Company transported the property 
to W. for $62,250 thereby making a profit of $10,741.81. The Company subsequently 
purchased and sold other properties. The appellant submitted their income tax returns 
in respect of the year of assessment ending on the 31st of December, 1947, and dis-
closed as their income rents $445.71. The Commissioner of Income Tax assessed the 
appellants additionally for the year of assessment 1948 in respect of the profit on the 
sale of the property and the appellants objected to the additional assessment. The objec-
tion was considered by the Commissioners who confirmed the additional assessment. 
On appeal to a Judge in Chambers from the additional assessment it was held that the 
sale to W. was not by nature of trade or an adventure in the nature of trade but was an 
isolated transaction and as such the profits were not taxable and that the transaction 
involved a capital asset and that where there is an appreciation of a capital asset such 
appreciation is tax free as no profits or gains are involved. 

Against the decision the Commissioner of Income Tax appealed. 
Held:   (1)  That the profit made on the sale of the property was not a capital profit 

made on the realisation of a capital asset. 
(2) That the sale by the respondents of only one property in the year 1947 

was more than just an adventure in the nature of trade: it was the first 
in a series of trading transactions in property. 

(3) Even if the aforesaid sale was an adventure in the nature of trade and 
did not come within the meaning of the expression "trade" in section 5 
(a) of the Ordinance, it clearly came within the expression "business" 
in that section. 

Appeal Allowed. 
G. M. Farnum, Solicitor-General, for the appellant. 
J. H. S. Elliott, for the respondents. 
Judgment of the Court: On the basis of the respondents' return of income from 
rents received by them during the year ending 31st December, 1947, the appel-
lant, on 16th May, 1949, assessed the respondents to tax in the sum of $178.81 
for the year of assessment 1948. 

For the same year of assessment 1948, the appellant, on 4th December, 
1951, assessed the respondents additionally to tax in the sum of $4,296.72 in 
respect of a profit of $10,741.81 on the sale in 1947 of Lot 9, Regent and High 
Streets, Robbstown, Georgetown. This additional assessment was made under 
sections 5 and 41 of the Income Tax Ordinance, Chapter 38, as amended, which 
are now sections 5 and 50 respectively of Chapter 299 of the Kingdon Edition of 
the Laws of British Guiana. The relevant portions of these sections are:— 

"5. Income tax, subject to the provisions of this Ordinance, shall be pay-
able at the rate or rates herein specified for each year of assessment upon the 
income of any person accruing in or derived from the colony or elsewhere, 
and whether received in the colony or not, in respect of— 
(a) gains or profits from any trade, business, profession or vocation, 
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for whatever period of time the trade, business, profession or vocation, 
may have been carried on or exercised." 

"50. Where it appears to the Commissioner that any person liable to 
tax has not been assessed or has been assessed at a less amount than that 
which ought to have been charged, the Commissioner may, within the 
year of assessment (commencing with the year of assessment 1942) or 
within five years after the expiration thereof, assess the person at such 
amount or additional amount as according to his judgment ought to have 
been charged................." 
The respondents objected to the additional assessment. Their objection 

was considered by the appellant and disallowed. The respondents then ap-
pealed to a Judge in Chambers, as they were entitled to do under the Ordi-
nance. 

At the hearing before the Judge no evidence was led by either side. The 
parties filed an agreed statement of facts, as follows: 

(i) The respondents, Central Trading Company Limited, of 2 High 
Street, Georgetown, are a company incorporated under the 
Companies (Consolidation) Ordinance, Chapter 178. The re-
spondent Company was incorporated on 11th August, 1947, 
with an authorised capital of $15,000. 

(ii) The objects of the respondent Company are inter alia— 
(a) To purchase or otherwise acquire the immovable property 

known as lot 9 (nine) Regent and High Streets, Robbs-
town, in the city of Georgetown and the hotel licence at-
tached thereto, and accordingly to enter into and carry into 
effect any agreement for the purchase thereof. 

(b) To carry on business as hotel, boarding, lodging house 
and restaurant keepers and proprietors, licensed victu-
allers, wine and spirit merchants, etc. 

(g) To purchase, accept transport for, take on lease or other-
wise acquire for the purposes of the company, any estates, 
lands, buildings............or other interests in immovable 
property, and to sell, transport.........or otherwise dispose 
of..........any immovable property belonging to the Com-
pany. 

(iii) In 1947 the shareholders of and shareholdings in the respondent 
Company were as follows:— 

Ahmad Sankar —       700 shares 
K. B. Persaud —         50 shares 

and the Directors the were aforementioned Ahmad Sankar and 
K. B. Persaud. 

(iv) The aforementioned Ahmad Sankar had purchased the afore-
mentioned immovable property together with the 
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fittings and conveniences and licence of the hotel carried on in the 
said property for the sum of $52,500 (of which $2,500 was paid 
as a deposit) from Marie Eugene, subject to the granting of a lease 
to her for two years with the right of renewal for one year, of the 
licence and the two upper flats in which the hotel was being car-
ried on, at a monthly rental of $350:—and the vendor guaranteed 
that the rents of the ground floor were $181:—per month. Trans-
port was to be passed on 31st March, 1947. 

(v) The aforementioned Marie Eugene not only did not pass transport 
on the date fixed but also attempted to repudiate the sale on the 
ground that she was drunk and that the rent of $350:—was in ex-
cess of the standard rent. 

(vi) On the 27th May, 1947, Messrs. Cameron and Shepherd, Solici-
tors, on the instructions of the aforementioned Ahmad Sankar, 
called upon the aforementioned Marie Eugene to pass transport 
and to carry out the terms of the agreement of sale and threatened 
her with a writ for specific performance. The writ was prepared 
but before it was filed Marie Eugene called on Messrs. Cameron 
& Shepherd and promised to pass transport but refused to do so to 
the Company which she was informed was being formed by 
Ahmad Sankar under the name of Central Trading Company Lim-
ited to acquire the same. 

(vii) On the 23rd June, 1947, transport of the aforementioned property 
was passed by the aforementioned Marie Eugene to the aforemen-
tioned Ahmad Sankar who passed a mortgage thereon on the 
same day to the Demerara Mutual Life Assurance Society Lim-
ited for $45,000:— 

(viii) After the passing of the aforementioned transport the aforemen-
tioned Marie Eugene again gave trouble about the terms of the 
lease, and the aforementioned Ahmad Sankar continued with the 
formation of the aforementioned Company and provided for the 
carrying on of the hotel. Whilst these negotiations in respect of 
the lease were going on, one Michael Andrew Woo Ming offered 
to buy the aforementioned property for $66,250 and Ahmad 
Sankar decided that the best thing to do was to sell out. 

(ix) On the 30th July 1947 the aforementioned Ahmad Sankar entered 
into an agreement with the aforementioned Michael Andrew Woo 
Ming to sell the aforementioned property for $66,250 subject to 
the mortgage for $45,000 as part of the purchase price, and to ac-
cept a second mortgage for $14,000. In the agreement it was pro-
vided that transport was to be passed on 1st September 1947, sub-
ject to the lease to Marie Eugene; that the Vendor was not to be 
called upon by the Purchaser to add to or in any way lessen the 
terms of the agreement of sale with Marie Eugene dated 24th 
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December 1946; and that title was to be passed by way of a Com-
pany unless it was impossible to do so. 

(x) Application was made to the Demerara Mutual Life Assurance So-
ciety Limited for permission to transport the aforementioned prop-
erty subject to the aforementioned mortgage of $45,000. The Soci-
ety agreed provided the capital of the Mortgage was reduced by 
$10,000. The aforementioned Woo Ming said that he would not be 
able to find an additional $10,000 and the sale was considered can-
celled. 

(xi) On the formation of the respondent Company on the 11th August, 
1947, the aforementioned property was taken over as from the date, 
and on the 28th August 1947 the respondent Company agreed to 
sell the aforementioned property on the same terms as had been 
agreed on between the aforementioned Sankar and Woo Ming ex-
cept that the first mortgage, which was being taken over as part of 
the purchase price, was to be reduced to $35,000, to the afore-
mentioned Woo Ming and one Keturah Sam who was contributing 
the aforementioned sum of $10,000 to the purchase. 

(xii) On the 30th August, 1947, the aforementioned Sankar executed the 
lease in favour of the aforementioned Marie Eugene and on the 
13th September 1947 advertised the transport for the first time to 
the respondent Company. On the 13th September, 1947, the re-
spondent Company advertised transport to the aforementioned Woo 
Ming and Keturah Sam and the second mortgage for $14,000:—to 
Ahmad Sankar instead of the respondent Company. 

(xiii) On the 29th September, 1947, transport of the aforementioned lot 9 
(nine) Regent and High Streets, Robbstown, Georgetown, was 
passed from the aforementioned Ahmad Sankar to the respondent 
Company subject to a mortgage of $45,000, and consideration be-
ing stated as $52,500. On the same day the respondent Company 
transported the aforementioned property to the aforementioned 
Woo Ming and Keturah Sam subject to a first mortgage of $35,000, 
the consideration being $66,250, and the aforementioned Woo 
Ming and Sam passed the aforementioned second mortgage to the 
aforementioned Sankar for the balance of the purchase price. 

(xiv) The aforementioned second mortgage of $14,000:— although 
passed to the aforementioned Ahmad Sankar was in reality the 
property of the respondent Company and was included in its assets 
on the 31st December 1947. The said Mortgage was paid off as fol-
lows: $1,500 in the year 1948, $5,500 in the year 1949, and $7,000 
in the year 1951. Immediately after the payment of the said sum of 
$5,500 Ahmad Sankar took over the said mortgage. 
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(xv) The respondent Company, subsequently to the 27th September 

1947, bought the following properties and no others, namely:— 
(1) On the 19th July, 1949, North half lot 10 D'Urban Street; 
(2) On the 12th September, 1949, East half lot 267 New Mar-

ket and Thomas Streets; 
(3) On the 12th June, 1951, lot 101 and south half lot 102 Re-

gent Street, Lacytown. 
(xvi) The respondent Company re-sold the aforementioned North half 

lot 10 D'Urban Street on the 27th August, 1949, and transport 
was passed direct from the original Vendor to the purchaser 
from the respondent Company on the 16th January, 1950, on 
which day the respondent Company took a Third Mortgage 
from its purchaser in payment of the balance of the purchase 
price. 

(xvii) The respondent Company re-sold the aforementioned east half 
of lot 267 Newmarket and Thomas Streets, in sub-lots as fol-
lows:— 

On 30th January 1950 Sub-lot "A" 
On 17th April 1950 Sub-lot "B" 
On 4th June 1951 Sub-lot "C" 
On 19th November 1951 Sub-lot "D" 

(xviii) The respondent Company is still the owner of the afore-
mentioned property in Regent Street. 

(xix) The respondent Company never at any time carried on the busi-
ness of a hotel on the aforementioned property. 

(xx)  The aforementioned Ahmad Sankar has, for several years previ-
ous to the formation of the respondent Company and since, 
been buying and selling immovable property in the Colony. 

In a carefully considered judgment, in which many of the leading Eng-
lish cases on income tax were reviewed, the Judge allowed the appeal and set 
aside the additional assessment of 4th December, 1951. 

The matter now comes before this Court on a case stated by the learned 
Judge at the instance of the appellant (respondent before the Judge) pursuant 
to sub-section (10) of section 57 of the Income Tax Ordinance (Chapter 
299), which reads thus: 

"The decision of the Judge hearing the appeal shall be final; but the 
Judge may, if he so desires and shall on the application of the appellant 
or the Commissioner, state a case on a question of law for the considera-
tion of the Full Court of the Supreme Court." 
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The questions for decision by this Court, as set out by the Judge, involve 

mixed questions of fact and law, and are as follows:— 
(a) Whether the profit of $10,741.81 on the sale of Lot 9, Regent and 

High Streets, was a capital profit made on the realization of a capital asset. 
(b) Whether the Company having sold only one property in the year 

1947 could be regarded as trading in properties or the said transaction 
should be more properly regarded as an adventure in the nature of trade. 

(c) If the Company was not trading but the sale of the one property is 
to be treated as an adventure in the nature of trade, is such a transaction li-
able to tax under section 5 (a) of the Income Tax Ordinance, Chapter 299? 
Before proceeding to a consideration of these questions we should, we 

think, refer briefly to the respective functions of the Judge and of the Full 
Court in these matters, and also to the conclusions reached by the Judge in this 
case. 

The role of a Judge in British Guiana at the hearing of income tax appeals 
is closely analogous to that of the Special of General Commissioners in Eng-
land. In this Colony, the Judge is empowered to hear evidence and arrive at his 
own findings of fact, including of course the inferences to be drawn from rele-
vant facts proved or admitted; he is not bound by any finding of the Commis-
sioner; and, as already indicated, an appeal lies from him to this Court only on 
a point of law. 

Appeals confined to questions of law have come before the Courts from 
time to time. 

The authorities show clearly that if the facts are undisputed and admit of 
but one inference then the question is one of law. 

In Edwards (Inspector of Taxes) v. Bairstow, (1955) 3 W. L. R. 410, fur-
ther aspects of the question were considered. In the course of his speech in the 
House of Lords, Lord Simonds (at p. 418) said: "When the Commissioners, 
having found the so-called primary facts.............proceed to their find-
ing........that 'the transaction, the subject-matter of this case, was not an adven-
ture in the nature of trade', this is a finding which is in truth no more than an 
inference from the facts previously found. It could aptly be preceded by the 
word 'therefore'. Is it then an inference of fact? My Lords, it appears to me that 
the authority is overwhelming for saying that it is. Such cases as Cooper v. 
Stubbs (1925) 2K.B. 753, Jones v. Leeming (1930) A.C. 415, and Inland 
Revenue Commissioners v. Lysaght (1928) A.C. 234 (a case of residence) 
amongst many others are decisive. Yet it must be clear that to say that such an 
inference is one of fact postulates that the character of that which is inferred is 
a matter of fact. To say that a transaction is or is not an adventure in the nature 
of trade is to say that it has or has not the characteristics which distinguish such 
an adventure. But it is a question of law, not of fact, what are those characteris-
tics, or, in other words, what the statutory language means. It follows that the 
inference can only be regarded as an inference of fact 
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if it is assumed that the tribunal which makes it is rightly directed in law what 
the characteristics are." Lord Radcliffe in his speech (at p. 422) referred with 
approval to the statement of the law by Lord Normand in Inland Revenue Com-
missioners v. Fraser, 24 T.C. 498: "In cases where it is competent for a tribunal 
to make findings in fact which are excluded from review, the Appeal Court has 
always jurisdiction to intervene if it appears either that the tribunal has misun-
derstood the statutory language—because a proper construction of the statutory 
language is a matter of law—or that the tribunal has made a finding for which 
there is no evidence or which is inconsistent with the evidence and contradictory 
of it." 

Finally, we would refer to the following passage from the judgment deliv-
ered by the Lord President (Cooper) in Glasgow Heritable Trust Ltd. v. Com-
missioner of Inland Revenue, 35 T.C. 196 at p. 212: "When the choice lies be-
tween concluding that a given series of transactions (a) amounted only to the 
realisation of capital assets, or (b) involved 'acts of realisation done in what is 
truly the carrying out or carrying on of a trade' the question must be a mixed 
question of fact and of law. As scores of reported decisions demonstrate, the 
conclusion to be drawn from the facts is often balanced upon a knife edge, and 
when such cases come before an appellate tribunal, the validity of the Commis-
sioners' conclusions has always been examined from the standpoint (i) of enquir-
ing whether there was evidence to support them, and (ii) of testing the correct-
ness of the reasons, if any, given by the Commissioners for the conclusion which 
they reached." 

In the instant case the learned Judge stated that there was in his opinion a 
clear and important distinction between trade and an adventure in the nature of 
trade. He adverted to the definition of trade in section 237 of the United King-
dom Act (which defines trade as including every trade, manufacture, adventure 
or concern in the nature of trade) and to the absence of any such definition in the 
local enactment, and expressed the view that a person may have an adventure in 
the nature of trade without carrying on a trade. Referring to section 5 (a) of our 
Ordinance he said: "A pre-requisite of this section unlike the United Kingdom 
Act is that the person must carry on a trade. In this Colony the true question is 
not whether the operation constitutes an adventure in the nature of trade but 
whether the operation amounted to the carrying on of a trade by the company." 

The Judge found that the statement of agreed facts in this case did not justify 
the inference that in the year 1947 the respondents were trading in property 
within the meaning of our Ordinance, and he held that the sale of the property 
was a capital accretion. His line of reasoning appears from the following pas-
sages of his judgment:— 

"A house agent who sells a house in 1956 at a profit has not necessarily 
made a profit in 1955 and because he trades in 1956 does not mean he was 
trading in 1955. The subsequent actions of an individual are sometimes a 
useful guide in determining the motive of a previous act but even so great 
care has to be exercised in drawing the correct inference. So too in a busi-
ness transaction by a company the nature of its business in the years suc-
ceeding the year of assess- 
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ment may sometimes serve to explain an earlier transaction. Here, however, 
the sale by the appellant company of properties in 1949, 1950 and 1951 
ought not to be used as establishing that in 1947, the year of assessment, the 
company was trading in properties. The reasons which caused the sale of the 
property in 1947 are not unimportant factors. The absence of any purchase or 
sale in 1948 and the fact that a decision to trade in 1949 might have been 
entirely divorced from the transaction of 1947 are circumstances which 
would make it too dangerous and too speculative to conclude that the acts of 
1949—1951 were the result of a formed design in 1947. The company may 
have genuinely intended to be hotel keepers but due to unforeseen events 
were forced to alter their plans. In deciding whether the additional assess-
ment is correct or not I propose to ignore the transactions of 1949—1951 set 
out in paragraph 17 of the agreed statement of facts." 

"The first point to be noted is that one of the objects of the company is to 
carry on business as hotel proprietors. That is the primary purpose for which 
the company was formed. If the company had kept the property and began 
business as boarding house and restaurant proprietors then the first drink sold 
or the first meal consumed on the premises would be enough for them to be 
regarded as carrying on business. 

"Instead they sold the property. As I have already indicated they did not 
trade by so doing. Not only was the transaction an isolated one but it was not 
the type of venture associated with the hotel business. I have not overlooked 
object (9) of the Memorandum of Association which empowered the com-
pany to purchase immovable property for the purposes of the company and 
to sell property belonging to the company. Although one of the objects of the 
company was to buy and sell immovable property. The agreed facts are that 
after Sankar purchased the property he continued with the formation of the 
company and provided for the carrying on of the hotel. It was the difficulty 
experienced with Marie Eugene the original owner which caused a decision 
to be taken that it would be better to sell than to negotiate with her. That be-
ing so (and it is not my finding of fact but the agreed facts) the transaction 
was simply one of purchase and sale resulting in a profit and not taxable." 

"The cases cited serve to emphasize how important it is in deciding 
whether a profit is due to capital appreciation or the result of trade to avoid 
drawing an incorrect inference from the facts. In paragraph 4 of the agreed 
statement of facts (paragraph 3 of the summary of facts in this judgment) the 
property was purchased with the intention that one Marie Eugene would rent 
it. In paragraph 8 (paragraph 6 of the summary of facts in this judgment) it is 
explained how Marie Eugene gave trouble and the company abandoned their 
previous intention to keep the property and decided to sell. If the company 
was not trading by so doing and if a transaction in the nature of trade is not 
taxable in this Colony, then it follows that the sale of the property was a 
capital appreciation. There is no evidence that in the year 1947 the Com-
pany's intention was to buy and sell property at a profit. That is why subse-
quent events are often useless 
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in assessing one's previous conduct. There is nothing to connect the 
Company's purchase and sale of properties in 1949, 1950 and 1951, with 
the transaction of 1947. No evidence was given on oath, and I did not 
have the opportunity of forming any opinion on the demeanour of the 
principal shareholder of the company. It may be that had be given evi-
dence and been cross-examined evidence of a different nature may have 
emerged. But I take the view that I ought not to assume facts against him 
which the Commissioner himself did not assume. In the agreed facts 
there is no agreed finding of fact that in 1947 the intention of the com-
pany was to buy properties for re-sale and that they had no intention of 
entering into the hotel business. Without such a finding of fact this case 
must come within the Leeming v. Jones principle and not within the 
principle of cases where the transaction has been held to be in the nature 
of circulatory or trading capital." 
Two things should here be noted. The first is that the learned Judge, in 

arriving at his decision to regard the 1947 sale as an isolated transaction, 
lapsed into error in thinking that paragraph (viii) of the statement of agreed 
facts explained how Marie Eugene gave trouble about the terms of the lease 
and "the company abandoned their previous intention to keep the property 
and decided to sell. The statement of agreed facts shows clearly that at the 
time to which paragraph (viii) relates the company had not yet come into 
existence; the property then belonged to Ahmad Sankar, and it was he who 
decided that the best thing to do in those circumstances was to sell. 

The second thing to be observed is that the arguments in the court below 
appear to have centred around the construction of the word "trade" in section 
5 (a) of the Income Tax Ordinance and that little (if anything) was said about 
the associated term "business" in the section. It would seem that the main 
question to which the Judge's mind was addressed was whether, in the ab-
sence of any statutory definition of "trade", that term could be held to include 
an adventure in the nature of trade. Nowhere in his judgment does he in so 
many words say he found that the transaction in question amounted to an 
adventure in the nature of trade; but we agree with counsel for the appellant 
that from the general trend of the judgment it must be assumed that that was 
in fact his finding. The whole judgment is framed upon this basis; so also is 
the question of law stated by the Judge, paragraphs (b) and (c) of which 
would lack relevance were it otherwise. 

In this Court counsel for the appellant made the following submissions: 
1.  Although the Income Tax Ordinance does not expressly make taxable 

a transaction which in the wording of the English Act is described as 
an adventure in the nature of trade, such a transaction is, in the cir-
cumstances of this case, taxable by virtue of the words "busi-
ness..............for whatever period of time the..............business may 
have been carried on" which appear in section 5 (a) of the Ordinance 
(but not in the English Act). 
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2. The incorporation of a company raises the presumption of an inten-

tion to carry on business. 
3. In order to determine the business of the respondent company and 

the true nature of the transaction in question, the circumstances gen-
erally, including everything done in connection with the company be-
fore its formation and by the company after its formation, must be 
taken into consideration. 

4. The circumstances generally, and more particularly the agreement en-
tered into between Ahmad Sankar and Michael Andrew Woo Ming 
on 30th July, 1947, in regard to the passing of transport through a 
company, if possible, show that the company was being formed for 
the purpose of acting as the instrument of Ahmad Sankar to enable 
him to sell the property without paying income tax. 

5. It is an inference properly to be drawn from the agreed facts that 
when the property in dispute was taken over by the respondent com-
pany on 11th August, 1947 (the day on which the company was 
formed), it was for resale and there was no intention to keep it as an 
investment. 

6. The Judge erred in deciding to ignore the respondent's purchases 
and sales of properties during the years 1949—1951. 

7. Nevertheless, even if the 1947 transaction be regarded as an isolated 
one, the profits derived from it are taxable under section 5 (a) of the 
Income Tax Ordinance as profits made in the way of business within 
the meaning of the section. 

The submissions of counsel for the respondents contra were as follows: 
1.  (a) A company is an entirely different legal entity from its share-

holders, and its conduct can be considered only from the date of 
its formation. 

(b) The conduct of the previous owners of a concern is irrelevant 
in determining the business of the concern after it has been 
taken over by a company. 

(c) What Ahmad Sankar did or said before the formation of the re-
spondent company on 11th August, 1947, is irrelevant in consider-
ing the question of law to be determined by this Court. 

2.  (a)   Prima facie the business or purpose of a company is that set out 
in its memorandum of association. 

(b) In examining the memorandum a distinction must be drawn be-
tween the business or purpose for which the company is formed 
and the powers of the company which enable it to effectuate its 
purpose. 
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(c)  The business or purpose of the respondent company is con-

tained in paragraphs (a) and (b) of its memorandum of asso-
ciation; paragraph (g) is merely ancillary; in any case the 
power contained in paragraph (g) is restricted to the buying 
and selling of property "for the purposes of the company." 

3. (a)   The purchase of immovable property raises a presumption 

of investment, not a presumption of trading. 
(b) Furthermore, the respondent company actually held the property 

in question as an income producing investment for a certain 
period; this is evidenced by the fact that the original assessment 
of the company to income tax was on the rents collected by the 
company in respect of the property. 

4. Where a company disposes of the whole of its assets there is a 
presumption that it is a capital transaction. 

5. There is no evidence in this case of any organisation for dealing 
in property. 

6. There is no nexus between the transaction in question and the 
purchases and sales of properties in 1949—1951. The Judge 
rightly decided to ignore the latter transactions in determining 
the true nature of the 1947 transactions. 

7. There is no evidence on which the Court could properly find 
that in 1947 the respondent company's business was other than 
that stated in its memorandum of association. 

8. For the purposes of an additional assessment under section 50 of 
the Income Tax Ordinance, the Commissioner is not entitled 
to take into account events that occurred subsequent to the 
year of assessment. 

As will be seen, the emphasis in this Court was on the word "business" in 
section 5 (a) of the Income Tax Ordinance rather than on the word "trade". It 
was accepted, and rightly so we think, that the term "business" is of wider im-
port than "trade". In Grainger and son v. Gough, (1896) 3 R.T.C. 462 at P. 
474, Lord Davey in his speech in the House of Lords said: 

"Trade in its largest sense is the business of selling, with a view to 
profit, goods which the trader has either manufactured or himself pur-
chased." 

In Smith v. Anderson, 15 Ch. D. 258 at p. 259, Jessel M.R. considered it 
"unnecessary to refer to authorities to show that 'business' has a more exten-
sive signification than 'trade.'" 

For support for his first and last submissions in this Court counsel for the 
appellant relied mainly on the Kenya case of H. Co. Ltd. v. The Commissioner 
Of Income Tax, 1 East African Tax cases 65, not—as he put it—as a binding 
authority, but as a persuasive authority. The relevant 
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provision of the Kenya Income Tax Ordinance is section 7 (1) (a), and it is sub-
stantially the same as section 5 (a) of our Ordinance. In H. Co. Ltd. v. The Com-
missioner of Income Tax the appellant company, a holding company with power 
under its memorandum of association to acquire, sell and dispose of any prop-
erty and any business and to carry on any business so acquired, purchased an 
estate with a view to resale. It had previously and subsequently operated as a 
holding company. One of the points for decision was whether the profits derived 
from the resale of the estate were profits from any trade or business of the com-
pany. The point involved consideration of the question whether the purchase and 
resale of the estate, having in view it's isolated nature, could be said to have con-
stituted the trade or business, or part of the trade or business, of the company. In 
deciding the point Windham, J., reviewed a large number of English and Scot-
tish cases arising out of the U.K. Income Tax Act of 1918. He drew attention to 
the fact that the Kenya Ordinance (like ours) contains no definition of "trade" or 
"business", and consequently nothing corresponding to the English definition of 
“trade” where under it is defined to include an "adventure or concern in the na-
ture of trade"; and he pointed out that in each of the English Cases in which a 
single venture resulting in profit was held to constitute a trade it was so held by 
virtue of its being an adventure in the nature of trade. He recognised that without 
an artificial extension of the meaning of the word trade along the lines of that 
contained in the U.K. Act the expression "trade" does imply some continuity and 
repetition of acts of buying and selling in the same line of business; but he was 
of the opinion that the word "business" and the additional words "for whatever 
period of time such...........business........may have been carried on" counterbal-
anced the absence of such a definition of trade. In the course of his judgment he 
said: 

"Now it seems to me that, even without the words 'for whatever pe-
riod of time such business may have been carried on,' the transaction 
in the present case can properly be called a 'business'. The expression 
'business' is admittedly a wider term than trade, in as much as every 
trade is a business while not every business is a trade. But is it wider 
to the extent that while 'trade' (undefined by legislation) cannot prop-
erly be held to embrace an isolated trade transaction, 'business' can 
properly be said to include an isolated business transaction? I think it 
is. It seems to me that, according to the ordinary usage of words, ‘pro-
fits from any.....business’.....must include profits from what we may 
call any piece of business, or any business transaction. It is true that 
the expression 'business' pure and simple is more frequently applied 
to the habitual transaction of trade or commercial or financial transac-
tions having particular features in common according to the nature of 
the business; but the word is in my view wide enough to embrace a 
single trade or commercial or financial transaction, although such a 
single transaction is more commonly spoken of not as a business sim-
pliciter but as a piece of business or a business transaction..........The 
object and effort of the added words, as I read them, is to leave no 
room for doubt that a business shall not be 
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the less a business because it has endured but for a brief period of 
time, whether the business be a single business transaction or a car-
rying on of a business in the more usual meaning of that word." 

Counsel for the respondents urged that Windham J.'s decision in the H. 
Co. Ltd. case merely contained expressions of opinion unsupported by author-
ity; he cited the Canadian case of M.N.R. v. Taylor, (1956) Canadian Tax Cases 
189, which he said showed that although the word "businesses" originally ap-
peared in the taxing section of the Canadian Income Tax legislation, it was not 
until the Act was amended in 1948 by adding a definition of "business" to 
include "an adventure in the nature of trade" that such a transaction was held to 
come within the meaning of "business" and that it was held to do so only be-
cause of the artificial extension of the meaning of the term. Counsel for the 
appellant, in reply, stressed the absence from the Canadian statute of the addi-
tional words "for whatever period of time the business may have been carried 
on" which appear in the Kenya and British Guiana Ordinances. 

Since listening to the arguments in this appeal our attention has been at-
tracted to the judgment of H.M. Court of Appeal for Eastern Africa in Dhira-
jlal Shankerlal Trivedi v. The Commissioner of Income Tax, (1956) 23 E.A.C.A. 
317, in which that Court approved the dictum of Windham, J., in H. Co. Ltd. 
v. The Commissioner of Income Tax (supra) and expressed the view that the 
word "business"—especially when regarded in juxtaposition with the expres-
sion "for whatever period of time such.........business.........may have been 
carried on or exercised"—plainly covered a single successful venture by a 
chartered accountant into what is normally an estate agent's domain. 

We agree with the views expressed by the East African Courts on this 
subject and are of the opinion that profits from an isolated transaction constitut-
ing what is now so familiarly known to the English law is an adventure in the 
nature of trade may be taxable under section 5 (a) of the British Guiana In-
come Tax Ordinance. But as will be seen from what follows later in this 
judgment, we take the view that the sale, the subject-matter of this appeal, 
should not be regarded as an isolated transaction at all. 

The authorities show clearly that in each case the first question to be de-
termined is what is the proper deduction to be drawn from the taxpayer's 
whole course of conduct viewed in the light of all the circumstances. The 
character of the property involved is a material circumstance, but the mere fact 
that the nature of the property is such as to produce income or enjoyment 
does not, of itself, characterise gain on sale as a capital gain. Where the tax-
payer has not demonstrated any use or enjoyment of the property except a 
potential profit on its sale, the courts have treated gains from land sales as 
income. The frequency of transactions, the methods of disposing of the prop-
erty, the motive of the taxpayer and the period of ownership of the property are 
also relevant factors for consideration. Even the sale of an entire undertaking 
in one lot may be trading, if the circumstances warrant that conclusion. 

In the case of a company it is necessary to examine both what the 
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company was formed to do and what it actually did. Counsel for the re-
spondents contended that in considering what the company was formed to do 
the Court could not look beyond the company's memorandum of association. 
As authority for this he cited the well-known case of Glasgow Heritable Trust 
Ltd. (supra). The facts and circumstances of that case are remote from those of 
the instant case; in that case it was emphasized that there was no question of 
"deliberate tax evasion or even tax avoidance"; even so, the Lord President 
(Cooper), at p. 206 of the report, stated that the Court was entitled to examine 
what happened prior to the formation of the company "for the purpose of dis-
covering the genesis and antecedents" of the company "and so placing the pic-
ture in the proper perspective." 

As regards the respondent company's transactions in property in the years 
1949—1951, it has already been pointed out that the learned Judge's reasons 
for deciding to ignore them and to treat the 1947 transactions as an isolated one 
was based on a misconception of the agreed facts. There is nothing in the 
statement of agreed facts to support the finding that in 1947 the company 
abandoned their previous intention to keep the property in question and de-
cided to sell because of trouble with Marie Eugene over the terms of the lease. 
Indeed, there is nothing to indicate that there was in fact any change of inten-
tion, or any special reason for the company agreeing to sell the property a mere 
seventeen days after its formation and taking over of the property. 

Another factor which the Judge took into account in deciding to ignore the 
transactions of 1949—1951 and in arriving at his conclusion that the 1947 
transaction was an isolated one was the fact that there were no similar transac-
tions in the year 1948. In any business activity, and particularly those relating 
to dealings in immovable property, however, there may be long periods of qui-
escence. The fact that there was no property transaction in 1948 could not in 
itself be a deciding factor. Nor can it avail the respondents anything that the 
1949—1951 transactions may have been ultra vires the company's memoran-
dum of association. 

As regards counsel for the respondents' last submission before this Court 
relative to the scope and intent of section 50 of the Income Tax Ordinance, the 
case of Rellim v. Vise (Collector of Taxes), 32 T.C. 254, is we think sufficient 
authority to show that in making an additional assessment the Commissioner 
can take into account events that occurred subsequent to the year of assessment 
for the purpose of determining the true nature of the earlier transactions in re-
spect of which the additional assessment is being made. 

In our opinion the only proper inference to be drawn from the conduct of 
the company as a whole is that upon its incorporation on 11th August, 1947, it 
took over the property in question for the sole purpose of resale. 

As to whether the profit from the resale is assessable as income or is capi-
tal appreciation (and as such not taxable), reference need only be made to the 
principle reiterated by Lord Justice Clerk in Californian Cooper Syndicate v. 
Harris, 5 T.C. 159 at pp. 165 and 166. Lord Justice Clerk said: 
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"It is quite a well settled principle in dealing with questions of as-

sessment of Income Tax, that where the owner of an ordinary invest-
ment chooses to realise it, and obtains a greater price for it than he 
originally acquired it at, the enhanced price is not profit in the sense of 
Schedule D of the Income Tax Act of 1842 assessable to Income Tax. 
But it is equally well established that enhanced values obtained from 
realisation or conversion of Securities may be so assessable, where 
what is done is not merely a realisation or change of investment, but an 
act done in what is truly the carrying on, or carrying out, of a business. 
The simplest case is that of a person or association of persons buying 
and selling lands or securities speculatively, in order to make gain, 
dealing in such investments as a business, and thereby seeking to make 
profits. There are many companies which in their very inception are 
formed for such a purpose and in these cases it is not doubtful that, 
where they make a gain by a realisation, the gain they make is liable to 
be assessed for Income Tax. 

What is the line which separates the two classes of cases may be 
difficult to define, and each case must be considered according to its 
facts; the question to be determined being—Is the sum of gain that has 
been made a mere enhancement of value by realising a security, or is it 
a gain made in an operation of business in carrying out a scheme for 
profit-making?" 
Applying this settled principle to the facts and circumstances of the in-

stant case it is, we think, clear that the transaction in question is assessable 
as income. 

In these circumstances, our answer to question (a) is in the negative. 
Our answer to question (b) is that the 1947 transaction was more than 

just an adventure in the nature of trade: it was the first in a series of trading 
transactions in property. 

Having regard to our answer to question (b), question (c) does not 
arise, but we think we should add that even if the 1947 transaction were not 
held to come within the meaning of the expression "trade" in section 5 (a) 
of the Ordinance, it clearly comes within the expression "business". 

The appeal is allowed with costs fixed on agreement of parties $150 on 
appeal in this Court and $150:—in the Court below. 

Appeal Allowed. 
Solicitors: 

P. M. Burch-Smith for Appellant.  
J. E. De Freitas for Respondents. 
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of the punt "Trial" 

In the Supreme Court, Admiralty Jurisdiction (Stoby, J.) July 17; 31, August 15, 
16; September 30; October 10, 1958). 
Action in Admiralty Jurisdiction for damages resulting from collision—Defence of limitation of 

liability by tonnage under Merchant Shipping Acts of 1894 and 1921 available—Effect of Merchant 
Shipping Ordinance, Chapter 3. 

The plaintiff as owner of the motor vessel the "Roanda" claimed the equivalent in local currency 
of $31,442 U.S. currency from the defendants for damage done to the "Roanda" by the negligent han-
dling by the defendants 'captain of the defendants' punt "Trial", a vessel of 39 tons propelled by oars. 

The defendants admitted negligence at the trial but it was contended on their behalf that they were 
entitled under The Merchant Shipping Ordinance, Chapter 2, to limit their liability to $1,152, being the 
equivalent of £8 a ton. For the plaintiff it was contended that on the authority of KRAMAT and anor. v. 
THE "ROANDA” (1957) B.G.L.R. 113, the defence of limitation was not available; the defendants 
were privy to the damage by appointing an uncertified master thus depriving themselves of the defence 
of limitation of liability. 

Held (1) Following KRAMAT AND ANOR. v. THE "ROANDA" that the Merchant Shipping 
Ordinance, Chapter 3 made the law in British  Guiana the same as it was in England 
in 1865 and that the law in England at that time did not extend the statutory defence 
of limitation by tonnage to vessels propelled by oars. 

(2) Section 509 of The Merchant Shipping Act, 1894, extended inter alia Part 8 of that 
Act to all of Her Majesty's dominions including British Guiana. By that Act, re-
enacting previous legislation, the liability of vessels as defined in the Act was limited 
to £8 per ton provided there was no loss of life or personal injury and £15 per ton if 
there was loss of life or personal injury. By section 792 of the Act, a ship was de-
fined as including every description of vessel used in navigation not propelled by 
oars and such definition would not therefore have included the defendants' vessel in 
this action, but by The Merchant Shipping Act, 1921, the definition of "ship" was 
extended to include "every description of lighter and barge or like vessel used in 
navigation in Great Britain, however propelled: provided that a lighter, barge or like 
vessel used exclusively in non-tidal waters other than harbours shall not for the pur-
pose of this Act be deemed to be used in navigation." By virtue of the fact that the 
1921 amending Act is itself extended to British Guiana by the provisions of the Act 
of 1894, the defendants' vessel was included in the definition of "ship" and the de-
fendants were therefore entitled to limit their liability to £8 per ton. 

(3) The defendants' master held a licence for a tug or lighter and such licence qualified 
the master to manage the punt. The defendants therefore were not privy to the action. 

YURI MARU (1897) AC. 905 and BRITISH TRANSPORT COMMISSION v. 
THE UNITED STATES OF AMERICA (a United States case) referred to. 
Judgment for the plaintiff in the sum of $1,152.00. 

Stoby, C. J. (ag): I have not put this decision in writing but I think it advisable to 
deliver it before 1 leave the colony tomorrow for a sitting of the West Indian Court 
of appeal in Dominica. 

The plaintiff, who is an American citizen, is owner and Master of the motor 
ship "Roanda". The plaintiff alleges that on the 4th day of November, 1956, the 
"Roanda" was securely moored and sufficiently tended alongside the "Dunna L," 
which was securely moored alongside 
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the Charlestown Saw Mills wharf situated at Water Street on the right bank 
of the Demerara  River. 

He further alleges that while the vessel was in that position it was run 
into and rammed by the punt "Trial", then owned by the defendant Com-
pany, and that as a result of that collision with the punt "Trial" he suffered 
damages to the extent of $31,442 United States Currency. 

The defendants, in their reply to the plaintiff's petition, deny that there 
was any negligence on the part of the Master or Captain of the punt "Trial", 
and further have pleaded that the collision took place without fault or privity 
of the defendants, and in the further alternative pleaded that they were pro-
tected under the Merchant Shipping Ordinance, Chapter 2, under which they 
are entitled to limit their liability to £8 per ton. They also pleaded that the 
punt "Trial" was 39 tons and no more, and that if it could be found that they 
were liable their liability would be limited under the Ordinance to the sum of 
$1,152, British Guiana currency. 

At the trial, after the plaintiff had opened his case, the defendants' coun-
sel said that he was not contending that there was not some negligence on the 
part of the punt "Trial". He admitted liability and contended that that liability 
was limited to £8 per ton, and that the punt "Trial" being 30 tons the amount 
of $1,152 paid into Court satisfied the legal responsibility cast on them. 

As a result of that admission the issues in this case can conveniently be 
summed up as follows:— 

(1) Is there a limitation of liability in this colony with respect to the 
type of vessel involved in this collision? 

(2) If there is, did the damage occur without the owners fault or privy? 
(3) The basis on which damages are to be assessed. 
I propose to deal now with the first point as to whether there is limitation 

of liability in this colony. 
Unfortunately, both counsel seemed to have assumed that my decision 

in Kramat and anor v. Motor Vessel "Roanda" (1957) L.R.B.G. 113, was 
that there could be no limitation of liability in this colony. 

In that decision in dealing with the question of the Court's jurisdiction, I 
sought to give an interpretation to section 3 of Chapter 3 of the Merchant 
Shipping Ordinance. As a result of that decision, Mr. Burnham for the plain-
tiff was content to argue that there could be no limitation of liability because 
of my judgment in that case, while Mr. Elliott more or less skirted the point 
by arguing that section 1 of Chapter 3 provided for the limitation in this col-
ony and that the definition in section 2 makes the Merchant Shipping Act of 
1921 the law of this colony. 

As it might well be that there is some misunderstanding with regard to 
that decision which I gave, I would like very briefly to say something about 
it. 
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of the punt "Trial". 
In the case of Kramat and anor v. the Motor Vessel "Roanda", I attempted 

to explain why I thought section 3 of Chapter 3 did no more than enact that the 
law of this colony was the same as the law of England at the date of the passing 
of the Merchant Shipping Ordinance. Up to 1890 the jurisdiction in this colony 
with regard to Admiralty cases was administered by the Vice-Admiralty Court. 
It was in 1890 that the Colonial Court of Admiralty Act was enacted. 

That Act abolished the Vice-Admiralty Courts throughout Her Majesty's 
Dominions and Colonies and provided for the establishment of Admiralty 
Courts which would have the same jurisdiction in the colony as the Admiralty 
jurisdiction in England. It follows that what this Act of 1890 did was to make the 
law of this colony the same as it was in England in 1890. The law was fully ex-
plained in the Yuri Muru (1897) A.C. 906. 

I turn now to consider the point which has arisen in this case, and that is 
whether there is any limitation of liability in this colony, and before I decide 
whether there is any such limitation in this colony let me say a word on the limi-
tation of liability generally. 

In Marsden's "Collisions at Sea" 9th Edition there is an interesting chapter 
dealing with the history of English legislation on the subject and I propose to 
read a certain passage from that book:— 

"In this country the limitation of ship-owners' liability depends entirely 
upon statute. It is said by writers of authority that by the maritime law the 
shipowner's liability for collision is limited to the value of ship and freight 
and this, it is believed, is the law in most or all foreign countries. Whether 
such a rule of the maritime law ever existed, it is immaterial here to inquire. 
No such rule has ever been recognised by the Courts of this country, either 
at common law or in Admiralty. By the municipal laws of Holland, France 
and other continental nations, the liability of shipowners, not only for the 
torts, but also for the contracts of the master of their ship, has for more than 
two centuries been limited to the value of the ship and freight. It is perhaps 
due to this fact that limited liability has been said to be a principle of the 
general maritime law.........................................Limitation of liability in case 
of collision was first created by 53 Geo. 3. c. 159.............By the Merchant 
Shipping Act., 1854, the same limit was fixed for damages recoverable for 
loss of life or personal injury, with a provision that in such cases the value of 
the ship should be taken at not less than £15 per ton; and the statutory limita-
tion was extended to foreign as well as British ships. Under all these Acts 
the value of the ship and freight at or immediately before the collision had to 
be ascertained, a fruitful source of litigation and expense. To obviate this 
and also in order that bad and inferior ships should not have an advantage in 
case of collision, over good and valuable ships, section 54 of the Merchant 
Shipping Act Amendment Act was passed. That section struck a rough av-
erage value for all ships at £15 or £8 per ton, the valuation to be at the higher 
or lower rate according to whether the collision was accompanied by the 
loss of life or personal injury or not. In 1894 it was repealed but in substance 
re-enacted by the Merchant Shipping Act 1894. 
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of the punt "Trial". 
As we are dealing with an American citizen it might be advisable if I 

also cited a passage from the judgment of Mr. Justice Clarke in the Supreme 
Court of the United States of America in the case of the British-Transport 
Commission v. the United States of America as owners of the U.S.N.S. "Haiti 
Victory" et al. (No. 247—October Term—1956). In that case, in which the 
question of limitation of liability had been pleaded, Mr.  Justice Clarke says 
this:— 

"The British Transport Commission, owner of the overnight ferry, 
"Duke of York", questions the power of a District Court sitting in an 
Admiralty limitation proceeding to permit the parties to cross-claim 
against each other for damages arising out of the same maritime colli-
sion. The United States, as owner of the U.S.N.S. "Haiti Victory", had 
filed the original proceeding in which theCommission with others filed 
claims. While the proceedings was pending some of the claimants 
against the "Haiti Victory" filed cross-claims against the "Duke" and, in 
addition, the United States asserted a 'set-off' and 'cross-claim' against 
the "Duke" in answer to the latter's claim. The District Court dismissed 
all of the cross-claims on the ground that 'a limitation proceeding does 
not provide a forum for the adjudication of liability of co-claimants to 
each other'. The Court of Appeals reversed holding that 'As a practical 
matter as well as an equitable one, the claimants herein should be al-
lowed to implead the Commission'. Because the question is an important 
one of Admiralty jurisdiction we granted certiori, limited to the limita-
tion proceeding question.............". 

"The excellent coverage this Court's cases have given the historical 
incidents forming the background that went into the adoption of the Lim-
ited Liability Act relieves us of any minute recitation of that his-
tory............The history shows that although the Act was patterned on 
earlier English statutes its foundations sprang from the roots of the gen-
eral maritime law of medieval Europe. 'The real object of the 
Act..........was to limit the liability of vessel owners to their interest in the 
adventure.' The Main v. Williams ends thus: 'to encourage ship-building 
and to induce capitalists to invest money in this branch of industry.' 
So, however harsh a law it might seem, when one has regard to the his-

torical development of the legislation dealing with the limitation of liability, 
it is the fact that it is the law throughout the world, and it follows that if that 
is the law throughout the world, it is the duty of a shipowner to carry insur-
ance so that he would be able to recover for any loss which he might suffer 
as a result of a collision with smaller vessels and which would limit his dam-
ages to an amount which bears no relation to the loss which he suffered. 

In England in the year 1894, a Merchant Shipping Act was passed. That 
was an Act which consolidated previous legislation on the subject, and part 8 
of that Act re-enacts that in the event of a collision the damages should be 
limited to £8 per ton provided there was no loss of life or personal injury, 
and if there was any loss of life and personal injury the damages would be 
limited to £15 per ton, 
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of the punt "Trial". 
By section 509 of that Act, the provisions were extended to the whole of 

Her Majesty's Dominions. Let me read section 509:—"This part of this Act 
shall unless the context otherwise requires, extend to the whole of Her Maj-
esty's Dominions." I make this point because I observed that counsel in his 
address argued that it was section 3 of chapter 3 which made it part of the law 
of the colony. As I endeavoured to show in Kramat and anor v. the Motor Ves-
sel "Roanda", section 3 of chapter 3 does no such thing. It is by section 509 of 
the Merchant Shipping Act 1894 that the limitation of liability became part of 
the law of this colony. That is important. In this Act, I think divided into ten 
parts, in each part there is a section which states to which part of Her Maj-
esty's Dominions the Act should apply. Part I applies to the whole of Her 
Majesty's Dominions and Part 8 to a part of Her Majesty's Dominions, and 
some of the other parts do not apply to any part of Her Majesty's Dominions, 
while some of the other parts apply to India and Australia only. 

So that it is definite that since 1894 it was the law of this colony that in 
any collision between ships liability was limited to £8 per ton and by section 
792 of that Act a ship was defined as including every description of vessels 
used in navigation not propelled by oars. So that if this collision had occurred in 
1894 it follows that the defence could not have pleaded that their liability was 
limited to £8 per ton because the punt "Trial" was propelled by oar. 

However, in 1921 there was an amendment of the Act of 1894 and that 
amendment must be read in full. It is the Merchant Shipping Act 1921, and 
it is entitled "An Act to amend the Merchant Shipping Act 1894 and 1920."  
Section 1 reads as follows:— 

"Notwithstanding anything in section 742 of the Merchant Shipping Act 
1894 (hereinafter referred to as the principal Act) the principal Act shall 
have effect as though in the provisions of Parts I and VIII thereof (which 
relate respectively to the register of ships) as amended or extended to any 
subsequent enactment, the expression 'ship' includes every description of 
lighter or barge or like vessel used in navigation in Great Britain, how-
ever propelled: provided that a lighter, barge or like vessel used exclu-
sively in non-tidal waters other than harbours shall not for the purposes 
of this Act be deemed to be used   in   navigation." 

So that the object of section I was to change the definition of ships in the 
Act of 1894. In the Act of 1894 a ship propelled by oar was not a ship for the 
purpose of the limitation of liability, but in 1921 a ship propelled by oar was 
subject to the limitation of liability. 

The question now arises: Does the 1921 Act take effect in this colony? In my 
view it does.  Let me read a portion of section 1 again:— 

"Notwithstanding anything in section 742.............. .....the expression  
'ship' includes every description of lighter or barge or like vessel used in 
navigation in Great Britain, however propelled: provided that a lighter, 
barge or like vessel used exclusively in non-tidal waters other than harbours 
shall not for the purpose of this Act be deemed to be used in navigation," 
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of the punt "Trial". 
Now, when one looks at the Act of 1894 one sees it is stated in part 8 that 

part 8 refers to the whole of Her Majesty's Dominions. What the 1921 Act 
did was to change the definition of ship; so that reading the 1894 Act one 
has to read a ship as if it includes a vessel propelled by oar; therefore I have 
come to the conclusion that it was specifically intended that the 1921 Act 
should apply to this colony. 

It does not specifically state so, but it applies by implication since part 8 
applies to the colony, and since the 1921 Amendment extends the original 
definition of ship.  It follows that the defendants are entitled to limit their 
damages to £8 per ton. That however does not end this case. 

Mr. Burnham contends that there are facts in this case which take it out 
of the limitation of liability. He submits that the shipowners appointed an 
incompetent person, and as a result they cannot escape liability to the full ex-
tent of the damage caused, and that they were privy to the action. He cited 
two cases and contended that under the Harbour Regulations, Chapter 261, 
Captain Aaron was not a competent person. 

The evidence is that Aaron holds a licence for a tug or lighter and that the 
vessel which collided with the plaintiff's vessel was an open punt, and so 
Mr. Burnham contends that since he does not hold a licence for managing a 
punt the owners must be liable. Now, that seems to be a distinction which is 
so trivial that no thought ought to be given to it. When one considers the evi-
dence of Captain Walcott and the evidence of Captain Aaron, it is obvious that 
Captain Aaron is qualified to manage a punt. If he is qualified to manage a tug 
or lighter, it is difficult for me to find that he is not capable of managing a 
punt in the Demerara River. That seems to be a point taken by Mr. Burnham 
as a last resort, and it is a point that I do not propose to develop further 
unless it becomes necessary because it is obvious from the evidence that 
Aaron is a very competent person. 

Having decided those two points, the question of damages becomes aca-
demic. 

I took the trouble to refer to the history of legislation dealing with acci-
dents at sea because it does at first glance appear astonishing that the owner of 
a vessel can suffer $40,000 or $50,000 damages yet in law he is entitled to re-
cover only a little over $1,000 although the defendants admit liability. But as-
tonishing as it might seem, it is the law of America, it is the law of Holland; it 
is the law of Germany; it is the law of England and of this colony; and it is 
not an unusual law having regard to the reason why it was enacted. 

That being so, I have no alternative than to give judgment for the plaintiff 
in the sum of $1,152. 

Judgment for plaintiff. 
Solicitors: 
L. Perry for the plaintiff. 
H. C. B. Humphrys for the defendant. 
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(In the Full Court (Holder, C.J., and Luckhoo, J.) on Appeal from a Magis-
trate of the Berbice Judical District, August 26; October 31, 1958.) 
Criminal law—Indictable offence triable summarily—Election of accused—Con-

viction on summary trial of indictable offence—Conviction set aside on appeal and matter 
remitted by Full Court to a Magistrate of the Judicial District to be re-heard and deter-
mined—Matter to be heard by another magistrate—Exercise of discretion by magistrate as 
to summary trial—Meaning of words "for rehearing and determination" in Order of Full 
Court—Summary Jurisdiction (Procedure) Ordinance, Cap. 15, ss. 60, 62, 63. 

The appellant was charged with one B. indictably with the offence of breaking and en-
tering and larceny, contrary to section 229 (a) of the Criminal Law (Offences) Ordinance, 
Cap. 10. On the application of the prosecutor and with the consent of both the appellant and 
B., the charge was dealt with summarily by the Magistrate who considered it expedient to 
deal with it summarily. Both the appellant and B. were convicted and sentenced to terms of 
imprisonment. 

The appellant appealed and the Full Court set aside the conviction and sentence and 
remitted the matter to a Magistrate of the Berbice Judicial District to be reheard and deter-
mined. The Magistrate before whom the matter was placed was not the Magistrate who had 
convicted the appellant at the first hearing and he considered that the Order of the Full Court 
precluded him from proceeding to deal with the matter in any way but to hear the matter 
summarily. At the rehearing the appellant stated that he wished to have the matter sent for 
trial by jury. The Magistrate proceeded to hear the matter summarily and convicted the 
appellant who appealed to the Full Court on the ground that the Magistrate erred in his in-
terpretation of the Order of the Full Court as precluding him from permitting the appellant 
to withdraw his original consent to a summary trial. 

Held: The Order of the Full Court was in effect an Order for a new trial, and by virtue 
of section 60 (1) of the Summary Jurisdiction (Procedure) Ordinance, Cap. 15, the Magis-
trate should have exercised his discretion as to whether it was expedient or not to deal with 
the matter summarily. The appellant was not bound by his election at the first hearing. 

Appeal Allowed. 
Judgment of the Court: On the 13th November, 1956, an information was laid 
by the respondent against the appellant and one Samuel Brown charging them 
jointly with the offence of breaking and entering and larceny, contrary to section 
229 (a) of the Criminal Law (Offences) Ordinance, Chapter 10. This is one of the 
indictable offences which, under the provisions of section 62 of the Summary Ju-
risdiction (Procedure) Ordinance, Chapter 15, is authorised to be tried summarily. 

On the 12th December, 1956, application was made on behalf of the respon-
dent for the matter to be dealt with summarily under the provisions of section 60 
(1) of the Summary Jurisdiction (Procedure) Ordinance, Chapter 15, and on the 
appellant and Brown being duly informed of their right to be tried by jury they 
both consented to be dealt with summarily. They both pleaded not guilty to the 
charge, the Magistrate, Mr. Chung, apparently having considered it expedient to 
deal summarily with the offence. 

Evidence was then led for the prosecution and the defendant Brown gave evi-
dence on oath in his defence. The appellant who was represented by Counsel, Mr. 
S. D. S. Hardyal, at the hearing did not lead evidence in his defence but closed his 
case and relied on certain legal submissions made to the Magistrate by counsel. 
Both Brown and the appellant were convicted and sentenced to terms of impris-
onment, Brown has, it would 
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appear, served his term of imprisonment. The appellant, however, gave notice of 
appeal and on the appeal coming on for hearing in the Full Court the appellant's 
appeal was allowed and the case was referred to the Magistrate of the Berbice Ju-
dicial District "for re-hearing and determination." 

When the matter came on for re-hearing before another Magistrate of the Ber-
bice Judicial District, Mr. Zitman, counsel for the appellant stated that the appellant 
did not desire to be tried summarily and submitted that the appellant was entitled to 
be tried on the charge before a jury even though he had at the previous hearing 
before the learned Magistrate, Mr. Chung, elected to be tried summarily. The 
Magistrate held that the words "for re-hearing and determination" in the Order of 
the Full Court "IT IS ORDERED that the Appeal be allowed and that the case be 
referred to the Magistrate of the Berbice Judicial District for re-hearing and deter-
mination" precluded him from dealing with the matter in any way but a summary 
trial. Evidence was thereafter led for the prosecution and the defence rested on 
counsel's preliminary submission. The Magistrate convicted the appellant and sen-
tenced him to imprisonment for six months. From this conviction and sentence the 
appellant has now appealed on the ground that the Magistrate exceeded his juris-
diction by proceeding with the trial summarily despite the appellant's request for 
trial by jury. 

For the appellant Mr. Hanoman has submitted that the Magistrate erred in his 
interpretation of the words of the Full Court's Order "for rehearing and determina-
tion" as precluding him from permitting the appellant to withdraw his original con-
sent to a summary trial. 

For the respondent, the Solicitor General contended the Magistrate was bound 
to re-hear and determine the matter summarily because— 

(a) the Full Court could not refer a matter to a Magistrate to be dealt with in-
dictably; 

(b) the appellant having elected in the first instance to stand summary trial 
the matter became in all respects a summary conviction offence and that 
solely because it was a summary conviction offence the Full Court had 
jurisdiction to entertain the appellant's appeal, the matter being referred 
back to the Magistrate to be re-heard and determined in pursuance of that 
jurisdiction; 

(c) the matter did not come to an end with the decision of the Full Court and 
there was no revival of the right of the accused (appellant) to elect trial 
by jury. 

It is necessary to set out in extenso the provisions of Section 60 of the Sum-
mary Jurisdiction (Procedure) Ordinance, Cap. 15— 

"60 (1) Where a person who is an adult is charged before the Court is charged 
before the Court with any indictable offence specified in the first schedule, the 
court, if it thinks it expedient so to do, having regard to any representation 
made in the presence of the accused by or on behalf of the prosecutor, the 
character and antecedents of the accused, the nature of the offence, the ab-
sence of circumstances which would render the offence one of a grave or seri-
ous character and all the other circumstances of the case (including the ade-
quacy of the 
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punishment which the court has power to inflict), and if the accused, when 
informed by the court of his right to be tried by a jury, consents to be dealt 
with summarily, may, subject to the provisions of this section, deal sum-
marily with the offence, and if the accused pleads guilty to, or is found 
guilty of, the offence charged, may sentence him to be imprisoned for any 
term not exceeding twelve months or to a fine not exceeding one thousand 
dollars or to both such imprisonment and fine. 
(2) If the court at any time during the hearing of a charge for such an in-
dictable offence as aforesaid against a person who is an adult becomes sat-
isfied that it is expedient to deal with the case summarily, the court shall 
thereupon, for the purpose of proceedings under this section, cause the 
charge to be reduced into writing (if this has not been already done) and 
read to the accused, and shall then address to him a question to the follow-
ing effect, "Do you desire to be tried by a jury, or do you consent to the 
case being dealt with summarily ?" with a statement, if the court thinks 
such a statement desirable for his information, of the meaning of the 
case being dealt with summarily, and of the sitting of the Supreme Court 
at which he will be tried if tried by a jury, and if the accused consents to 
dealt with summarily, shall forthwith ask him the following question, 
"Do you plead guilty or not guilty ?" 

Sub-section (1) of that section empowers a court (Magistrate's Court, act-
ing in the exercise of its jurisdiction in respect of summary offences) to deal 
summarily with certain indictable offences, "If it thinks fit so to do", having re-
gard to the matters stated in the subsection. A discretion is therefore vested 
in the Magistrate as to whether an indictable offence triable summarily should 
be tried summarily even though both the prosecution and the accused may de-
sire and request a summary trial. 

Sub-section (2) of that section empowers a court to deal summarily with 
any such indictable offence if during the hearing of a charge for such offence it 
becomes satisfied that it is expedient to deal with the case summarily. 

Section 63 of the aforesaid Ordinance provides inter alia as follows: — 

"63. Where an indictable offence is, in the circumstances mentioned in this 
Ordinance, authorised to be dealt with summarily, 
(a) the procedure shall, until the court assumes the power to deal with 
the offence summarily, be the same in all respects as if the offence were to be 
dealt with throughout as an indictable offence, but when and so soon as 
the court assumes the power to deal with the offence summarily, the pro-
cedure shall be the same, from and after that period, as if the offence 
were a summary conviction offence and not an indictable offence, and the 
provisions of this Ordinance shall apply accordingly: 

Provided that nothing herein contained shall be construed to prevent 
the court from dealing thereafter with the offence as an indictable offence, 
if it thinks fit to do so;" 
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The proviso to paragraph (a) of section 63 clearly indicates that even 
though the hearing of a charge for such an indictable offence has been pro-
ceeding summarily, the court may "if it thinks fit so to do" deal thereafter 
with the offence as an indictable offence. 

Dealing firstly with the Solicitor General's contention that the Full Court 
cannot refer a matter to a Magistrate to be dealt with indictably, reference 
need only be made to the powers of the Full Court set out at section 20 of the 
Summary Jurisdiction (Appeals) Ordinance, Chapter 17. By that section it is 
provided inter alia— 

"The Court may— 

(a) affirm, modify, amend, or reverse, either in whole or in part, the 
decision, sentence, or any order made by the magistrate with refer-
ence to the cause, or may enter any judgment or make any order 
which the magistrate ought to have made; or 

(b) refer the cause to the magistrate with directions to re-hear and deter-
mine it or otherwise to deal with it as the Court thinks just; or 

(c) make any other order for disposal of the case which justice re-
quires: 

Provided that the Court may, if of opinion that a different sentence should 
have been passed, quash the sentence passed by the magistrate and pass 
such other sentence warranted by law (whether more or less severe) in 
substitution therefor as the Court thinks should have been passed." 

The powers of the Full Court it will thus be seen are very wide and if, for 
example, a Magistrate purported to deal with matters summarily when he 
should by law have proceeded to deal with it indictably, the Full Court is em-
powered to refer the cause back to the Magistrate to deal with it indictably. 
This disposes of the Solicitor General's contention at (a) above 

With respect to the remaining contentions by the Solicitor General it is to 
be observed that none of the relevant provisions of the Summary Jurisdiction 
(Procedure) Ordinance, Chapter 15, make it obligatory upon a Magistrate either 
(i) to deal summarily with a charge for an indictable offence triable summary 
even if both the prosecutor and the accused consent to a summary trial or (ii) 
to continue to deal summarily with an indictable offence triable summarily 
even though the prosecutor and the accused desire that the Magistrate should 
continue to deal with the matter summarily. 

 The Magistrate is by statute given a discretion, albeit a judicial one sub-
ject to the provisions of section 60 of Chapter 15, as to whether or not a charge 
for an indictable offence triable summarily should be dealt with summarily or 
should be continued to be dealt with summarily. 

An order of the Full Court is not to be so construed that that discretion of 
the Magistrate is in any way divested or whittled down. 
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The Solicitor General contended that the proviso to paragraph (a) of sec-
tion 63 of the Ordinance (Chapter 15) related only to cases where having 
regard to the evidence given the Magistrate considers that the penalty he is 
empowered to inflict on the accused is inadequate. We are unable to agree that 
the proviso should be given so restricted a meaning. Nothing in the wording 
of the proviso suggests that its meaning should be so restricted. 

We are of the view that the Magistrate erred in coming to the conclusion 
that the order of the Full Court precluded him from enquiring into the matter 
as an indictable offence. It is therefore clear that the Magistrate, even if it 
were held that the election by the appellant before Mr. Chung to be tried sum-
marily continued, did not exercise the discretion given him either by section 60 
or by the proviso to paragraph (a) of section 63 of the Ordinance assuming that 
in the latter case the court (Mr. Zitman) had assumed the power to deal with the 
offence summarily. 

But a further question arises. Should the provisions of section 60 (1) of the 
Ordinance have been applied de novo by Mr. Zitman? In other words did the 
appellant have the right to elect trial by jury when the matter came before Mr. 
Zitman for re-hearing and determination? 

In our view he did have that right for two distinct reasons— 

(a) because the order of the Full Court was in effect an order for a new 
trial; 

(b) because Mr. Zitman would himself have had by virtue of the provi-
sions of subsection (1) of section 60 of the Ordinance, to think it ex-
pedient having regard to the matters set out in that sub-section to 
deal with the matter summarily. 

The appeal is therefore allowed. The conviction is quashed and the sen-
tence set aside and the case is referred to the Magistrate of the Berbice Judicial 
District for re-hearing on the indictable charge laid against the appellant in 
this matter and for the avoidance of doubt it is hereby expressly stated that 
such re-hearing shall be subject to the provisions of sections 60, 62 and 63 of 
the Summary Jurisdiction (Procedure) Ordinance, Chapter 15. 

There will be no order as to costs of this appeal. 
Appeal Allowed 
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(In the Supreme Court, Civil Jurisdiction (Luckhoo, J.) September 1; 29; Oc-
tober 6; November 14, 1958). 
Contract—Sale of land—Term specifying date of possession—Term exclusively for the 

benefit of one party—Right to waive and proceed on agreement as evidenced by memorandum 
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In a contract for the sale of land it is as a rule necessary that the memorandum 
or note thereof should contain every material term of the agreement made between 
the parties. If, however, a term is exclusively for the benefit of one party, that party 
may sometimes waive the benefit of it and sue on the contract even though that 
term is omitted from the memorandum or note. But if the oral term omitted from 
the memorandum or note is beneficial to the party sued, the party suing cannot con-
cede the term and seek to enforce the contract with the term added. 

Hawkins v. Prince (1947) Ch. 645 followed. 
T. Lee for the Plaintiff. 
L. F. S. Burnham for the Defendant. 
Luckhoo, J.: On the 7th April, 1956, the plaintiff caused to be entered in the 
Deeds Registry an opposition to the passing of transport of 

"lot number 6 (six) section B Arthurville, in the Arthurville and Freder-
icksburg Country District, situate in the island of Wakenaam, in the 
county of Essequibo and colony of British Guiana, as shown on a diagram 
of Arthurville by M. Newlands, Sworn Land Surveyor dated September, 
1852, and deposited in the office of the Registrar at Georgetown on 10th 
March, 1853, no building thereon," 

to and in favour of King George Williams by the original defendant Rogee-
tan Pollard, now deceased. 

The reason given by the plaintiff for the entry of the opposition is to the 
effect that on the 29th November, 1955, he purchased the above-described 
property from Rogeetan Pollard for the sum of $450 and had paid him on that 
day $100 on account of the purchase price and on the 6th December, 1955, a 
further sum of $50 and that it was therefore not competent for Rogeetan Pol-
lard to seek to sell the said property to King George Williams or to anyone 
else, the plaintiff being ready and willing to accept transport for the land. 

The plaintiff duly filed the writ in this action. Repeating and relying on his 
notice and reasons of opposition in his statement of claim the plaintiff’s 
claims— 

(a) A declaration that the plaintiff purchased from the defendant on the 
29th day of November, 1955 "all that piece or parcel of land known as lot 
number 6 (six) section B, Arthurville, in the Arthurville and Fredericksburg 
Country District situate in the island of Wakenaam" for the sum of $450 
and paid the defendant on the same day the sum of $100.00 and a further 
sum of $50.00 on the 6th December, 1955, and the defendant agreed to 
transport same to the plaintiff; 
(b) A declaration that the opposition dated the 7th day of April, 1956 
and filed on the 7th day of April, 1956 to the passing of a transport by the 
defendant to King George Williams is just, legal and well founded; 
(c) An injunction restraining the defendant from passing or seeking to 
pass any transport of the above mentioned property or any part thereof; 
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(d) Such further or other relief as may be just; 
(e) Damages in the sum of $50.00; 
(f) Costs. 
At the hearing of this action without objection on the part of the defen-

dant's counsel the statement of claim was amended to include a claim for 
specific performance of the alleged agreement of sale and purchase. 

The original defendant in his statement of defence pleaded that the plain-
tiff by his agent Victorine Bethune "did agree to purchase certain lands from 
the defendant for the sum of $450.00 of which the sum of $150.00 was paid 
between the 29th November, 1955 and the 6th December, 1955" and that Vic-
torine Bethune undertook to pay the balance of the purchase price by the 31st 
January, 1956. 

At paragraphs 4 and 5 of the statement of defence, the defendant averred 
that "in spite of repeated requests by the defendant of the plaintiff and his 
agent aforementioned to pay the balance of the purchase price as agreed and the 
intimation by the defendant that he considered time to be of the essence of the 
contract the plaintiff and his agent refused and/or neglected to pay the said 
balance of the price," and that as a result the defendant entered into an agree-
ment with King George Williams to sell to him the said lands. 

At paragraph 6 of the statement of defence the defendant has pleaded that 
there is no sufficient memorandum of the agreement of sale and relies on the 
provisions of section 3 (D) (d) of the Civil Law of British Guiana Ordinance, 
Chapter 2. 

Subsequent to the filing of the request for hearing the original defendant 
died and on the 1st March, 1958, Mr. Justice Boilers, upon application by the 
plaintiff, ordered that the Public Trustee be administrator of the deceased de-
fendant's estate on the grant of Letters of Administration and that he be substi-
tuted as defendant in this action. 

On the 11th April, 1958, appearance was entered for the Public Trustee. 
When this matter came on for hearing the plaintiff and his reputed wife 

Victorine Bethune gave evidence in support of the plaintiff's case. Counsel for 
the defendant thereupon elected to rely upon certain legal submissions and to 
close his case without calling evidence. 

The evidence discloses that sometime prior to the 29th November, 1955, 
the plaintiff's reputed wife Victorine Bethune was told by Pollard that he 
wished to sell some of the lands he owned. This Bethune communicated to the 
plaintiff and on the 29th November, 1955, both the plaintiff and Bethune went 
to the deceased Pollard who offered to sell the plaintiff a piece of land situates 
at Arthursville, Wakenaam. This piece of land which had a few coconut trees 
growing thereon was pointed out by Pollard to the plaintiff and is according to 
the plaintiff approximately 14 rods by 10 rods. Both plaintiff and Bethune 
have stated in evidence that 



 186
PRINCE v. THE PUBLIC TRUSTEE 

this is the same piece of land which Pollard later purported to sell to King 
George Williams. The plaintiff agreed to buy from Pollard and Pollard 
agreed to sell to the plaintiff that piece of land for $450. As a result, on that 
same day the plaintiff paid Pollard $100 on account of the purchase price and 
Pollard gave plaintiff a receipt therefor signed by him in the following 
terms:— 

"Arthurs Ville Wakenaam 

29/11/55.  

"Rec: from 
R Prince the sum of $100 one Hundred Dollars on 

R.P. account of a portion of land value $45.......at Arthur. 
4c. Wakenaam same being my property at the time of sale. 

Stamp 
Cancelled Rogerton 
29/11/55.  Wit: A Pollard Pollard." 

On that date it was agreed that the balance of the purchase price was to be paid 
by the plaintiff when he had collected same. It was also agreed on that date be-
tween the plaintiff and Prince that the balance of the purchase price was to 
be paid at the time of passing of transport but no date was fixed for the pass-
ing of transport. 

It was suggested by counsel for the defendant in the course of his cross-
examination of the plaintiff and Bethune that it was agreed by the parties that 
the balance of the purchase price was to be paid not later than the 31st January, 
1956. This was denied by both the plaintiff and Bethune. I accept their evi-
dence in this respect and have not overlooked the fact that Pollard being dead 
cannot be called to give evidence. Whether "A Pollard" stated to be one of the 
deceased's sons who signed as a witness on the receipt Ex. "A" could have testi-
fied on this aspect of the matter is not clear. 

It was agreed between the plaintiff and Prince that the plaintiff would get 
possession of the land on the passing of transport though whether this was 
agreed on 29th November, 1955 or on 6th December, 1955 is not clear. On 
the 6th December, 1955, the plaintiff paid Pollard the sum of $50:— further 
on account of the purchase price of the land. The receipt of this sum is ac-
knowledged by the endorsement at the back of the receipt Ex. "A"— 

"Rogerton Pollard Rec. $50.00 fifty Dollars. 
6/12/55" 

On the 6th March, 1956, the plaintiff having obtained the balance of the 
purchase price $300:—went to him at Arthursville and told him that he was 
quite ready to pay him the balance. It was thereupon arranged by and between 
them that for the purpose of taking the necessary steps to get transport adver-
tised Pollard should travel to Georgetown on the following Wednesday the 
14th March, 1956, and the plaintiff meet him there on the following day. 

On Thursday 15th March, 1956 the plaintiff and Bethune went to Pol-
lard who apparently had travelled to Georgetown and on the 14th 
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March, 1956, returned therefrom. Pollard told the plaintiff that he would no 
longer "give" him the land as his son had told him to sell it to Williams be-
cause Williams was going to pay him more for the land. 

As a result, the plaintiff sought legal advice and a week later received 
money orders for sums totalling $150: by registered post presumably from 
Prince. These money orders were returned by the plaintiff's solicitor to Pol-
lard on the 14th April, 1956. (See letter Ex. "C2"). Earlier, on 21st March, 
1956, solicitor for the plaintiff had written Pollard calling upon him "to ad-
vertise transport for lot 6 B Arthurville, Wakenaam, purchased by him from 
you for the sum of $450.00 and for which he advanced you the sum of 
$150.00", and informing him that on failure so to do the plaintiff would insti-
tute proceedings against him for specific performance. 

To that letter no reply was received from Prince who on the 24th and 
31st days of March, 1956, and on the 7th day of April, 1956, caused to be 
advertised to King George Williams’s transport of the land in question. 
Thereupon the plaintiff caused an opposition to be entered as already de-
scribed and duly instituted this action. 

Mr. Burnham, counsel for the defendant has submitted that the receipt 
Ex. "A" is not a sufficient note or memorandum required under the provi-
sions of section 3 (D) (d) of the Civil Law of British Guiana Ordinance, Cap. 
2, in that— 

(a) the consideration for the sale is not stated therein; 
(b) the description of the land is not fully set out or at all and the land 
cannot be identified from the contents of the receipt; 
(c) no date as to when possession of the land was to be given is stated 
therein; 
(d) the time of passing of the transport had not been stated in the re-
ceipt; 
(e) the time of payment of the balance of purchase price has not been 
stated therein. 
Section 3 (D) (d) of Cap. 2 provides inter alia that no action shall be 

brought whereby to charge anyone upon any contract or agreement for the 
sale of immovable property unless the agreement or some memorandum or 
note thereof is in writing and signed by the party to be charged or some other 
person thereunto by him lawfully authorised. These provisions are similar to 
those of section 4 of the Statute of Frauds (since repealed). 

Although the memorandum must disclose all the terms of the contract, 
every individual term need not be expressly stated at length. A term is suffi-
ciently disclosed if it can be discovered by reasonable inference from the 
terms expressly set forth and the general nature of the contract, assisted by 
parol evidence of an explanatory nature admitted in accordance with certain 
recognised principles. (The Statute of Frauds Section Four by Williams at p. 
58.) On the other hand where a document purports to be no more than a re-
ceipt and does not show that it is intended to contain all of the terms of ar-
rangement, parol evidence of the other terms can be 
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adduced so as to show that the receipt is an insufficient memorandum 
(Beckett v. Nurse (1948) 1 K.B. C.A.) 

With respect to Mr. Burnham's submissions— 
(a) The Consideration. 

I am of the view that from the words— 
"Rec. from 
R. Prince the sum of $100 one hundred Dollars on account of a 
portion of land value $450" 

it can reasonably be inferred that the consideration is $450 :— 
(b) The description of the land 
Mr. Burnham contended that in the receipt Ex. "A" the land sold is 

stated to be "at Arthur, Wakenaam" which in view of the evidence that the 
deceased owned other lands at Arthursville,Wakenaam does not make the 
land described capable of identification. 

In the cases of Parrott v. Watts (1877) 47 L.J.C.P. 79 and Plant v. 
Bourne (1897) 2 Ch. 281 C.A. among others it was held that parol evidence 
was admissible to identify the property sold. Statements of a deceased ven-
dor made at the time of sale to indicate the property sold, are, for the pur-
pose of its identification, admissible in evidence as a declaration accompa-
nying and explaining an act (e.g. taking the purchaser over and pointing out 
the land to him). 

In Plant v. Bourne (ubi sup), Plant agreed to sell and Bourne to pur-
chase "at the price of £5,000, twenty-four acres of land, freehold, and all 
appurtenances thereto at Totmonslow, in the parish of Draycott, in the 
county of Stafford, and all the mines and minerals thereto, appertaining 
Possession to be had on the 25th of March next. The vendor guaranteeing 
possession accordingly." In an action for specific performance by Plant 
against Bourne founded on this agreement the defendant pleaded (among 
other defences) in effect that the alleged agreement did not sufficiently 
specify what twenty-four acres of land at Totmanslow it referred to, and 
was void for uncertainty or too vague for enforcement, and he relied on the 
Statute of Frauds. At the hearing, the plaintiff sought to adduce evidence to 
prove that he was the owner of certain freehold land at Totmanslow a little 
over 24 acres in extent; that at the date of the contract the defendant was 
well acquainted with the said land, and desirous of purchasing it; that the 
defendant with the plaintiff had gone over it and that the contract was later 
that evening signed. The trial judge ruled that he could not receive parol 
evidence to identify the subject matter. 

On appeal to the Court of Appeal, it was held that parol evidence was 
admissible to shew what was the subject matter of the contract. In the 
course of his judgment Lindley L J. at p. 286 said: 

"As long ago as 1817 Sir William Grant had before him Ogilvie v. 



 189
PRINCE v. THE PUBLIC TRUSTEE 

Foljambe 3 Mer 53, a case of some difficulty, in which property agreed 
to be sold was spoken of as "Mr. Ogilvie's house," and Sir William 
Grant said this: "The subject matter of the agreement is left, indeed to be 
ascertained by extrinsic evidence; and, for that purpose such evidence 
may be received. The defendant speaks of 'Mr. Ogilvie's house' and 
agrees 'to give £14,000 for the premises'; and parol evidence has always 
been admitted, in such a case to show to what twenty-four acres of land 
this agreement related." 
In the present case parol evidence, which I believe, has been given that 

Pollard on the day the agreement was made pointed out the piece of land in 
question to the plaintiff and that this is the same piece of land later sought to 
be transported to King George Williams. No objection was in fact taken to 
the admissibility of this evidence nor did the defence seek to controvert the 
truth of what was stated in this respect. I accept and believe the evidence 
given on behalf of the plaintiff that the piece of land referred to in the receipt 
Ex. "A" is the same land sought to be transported to Williams. 

(c)   Date as to when possession was to be given. 
In the course of his evidence the plaintiff stated that it was agreed be-

tween himself and the defendant that possession of the land was to be given 
him at the passing of transport and that this was an important term in so far 
as he was concerned. 

Mr. Burnham contended that this being an important term to the plaintiff 
it was necessary that it should be included in the memorandum and as it was 
not the receipt does not comply with the provisions of section 3 (D) (d) of 
Cap. 2. In support of his contention Mr. Burnham cited the case of Hawkins 
v. Price (1947) 1 All E.R.689; Ch. D. 645. 

Mr. Lee contended that this term was one solely for the benefit of the 
purchaser and could therefore be waived by him. 

In Hawkins v. Price, on January 31, the plaintiff (purchaser) a market 
gardener and fruit buyer agreed to buy a property consisting of a house and 
an orchard called Oakdene from the defendant who inhabited the house with 
the orchard. A receipt signed by the defendant was made in the following 
form 

"Received of (plaintiff)....one hundred pounds being deposit on bunga-
low and ground named Oakdene." 
In subsequent correspondence between the parties' respective solicitors 

the term that vacant possession should be given and completion be had on 
March 30 was stressed as one important part of the arrangement. The defen-
dant later repudiated the agreement and the plaintiff brought an action for 
specific performance, alleging the oral contract of January 31, and the receipt 
as evidence of it. The evidence given during the hearing showed that the 
transaction of January 31, included a term that possession should be given on 
March 30 of the orchard in particular, but as to the house the defendant 
should be allowed to remain in occupation for one or two months thereafter 
if she should wish.  It is of importance to ob- 
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serve the ratio decidendi of Evershed J. in his judgment in the case. At pages 
657, 658 (Ch. D) he said: 

"The date fixed—March 30 or 31, on which nothing turns—was two 
months ahead and had there not been an agreement about possession or 
completion a reasonable time might well have expired on a date not 
greatly different from March 30. It has to be remembered, however, what 
were the circumstances with regard to the defendant, her daughter and her 
son-in-law as the plaintiff stated them. The plaintiff, so far as personally 
concerned, wished to acquire the house for the occupation, not of himself, 
but of a foreman: and he was particularly anxious to get possession of the 
garden so as to be able to attend to the fruit trees not later than the end of 
March. Bearing all those circumstances in mind—apart from the obvious 
importance of there being something fixed about completion— the term, 
in my view, was, and was intended for the benefit of both parties. The 
plaintiff was anxious to secure possession of the garden— and, possibly, 
of the house—by March 31, but was willing to concede to the defendant 
the right to remain in occupation of the house for two more months. In my 
view, therefore, this is not a case in which one party or the other could, in 
any circumstances, have waived the term on the ground that it was solely 
for his or her benefit. I think, therefore, that, without travelling further into 
the detail of the cases to which I have referred, it is enough—and it is, 
perhaps, prudent to confine it to this extent—to say that this term was of 
real importance so as to be a substantial and material part of the bargain, 
not merely collateral to it, and was, further, not a term exclusively for the 
benefit of either party—certainly not a term exclusively for the benefit of 
the plaintiff or a term which he would be entitled to waive." 

The learned judge had earlier in his judgment referred to the following passage 
in Fry on Specific Performance 6th Ed., at p. 243n. "It would seem, however, 
that where a stipulation of no great importance and solely benefiting the plain-
tiff is omitted from the memorandum, the defendant will not, in an action for 
specific performance, in which the stipulation is not asserted against him, be 
allowed to set up that the memorandum is insufficient by reason of such omis-
sion to satisfy the statute, if the plaintiff chooses to waive the stipulation," and 
to the passage in Williams Vendor and Purchaser 4th Ed., Vol. 1 at pp. 4 and 5 
where the material sentence is: "It appears, however, that if a stipulation, 
which is to the detriment or for the benefit of one of the parties exclusively, is 
omitted from the memorandum, that party may submit to perform it or waive 
the benefit of it (as the case may require) and may with such submission or 
waiver specifically enforce the contract as stated in the memorandum. But this 
exception does not apply where no agreement at all has been actually con-
cluded." The learned judge observed that Fry, but not Williams, states that not 
only must this stipulation be exclusively for the benefit or to the detriment of 
one party or the other, but also it ought to be of no great importance and that 
Williams does not suggest that the stipulation which a plaintiff can waive or to 
which he can submit must be of no great importance. 

Then at page 658, the learned judge states: 
"As I have indicated, importance may or may not be an essential 



 191
PRINCE v. THE PUBLIC TRUSTEE 

element in these cases, according as the court accepts the statement in 
Williams on the one hand, or that in Fry on the other. My own view—
so far as I must state it—is that, if the term is really a substantial part 
of the bargain and is to that extent material, then, unless there is a note 
or memorandum of it, prima facie the plaintiff must fail to establish 
that there is, within s. 40, sub-s. I, of the Law of Property Act, 1925, a 
note or memorandum of the agreement, the note or memorandum being 
of some agreement which is materially different from, or is not, the 
agreement sued on." 

And at page 659: 
"There is, however, to my mind, no doubt that he (Counsel for the 
plaintiff) is there affirming, as a proposition of law, that the mem-
orandum, if it omits a material term of the bargain, fails to comply with 
s. 40 of the Law of Property Act, 1925. In my judgment, that proposi-
tion is, in general, correct, with, no doubt, the qualification that, if a 
term is exclusively for the benefit of one party, that party may some-
times waive the benefit of it and sue on the contract for enforcement, 
even though the memorandum contains no evidence of that term. I say 
"may sometimes", because I do not want to lay down any principle on 
the question whether the term must be of importance or material. I 
have indicated that my own view is that if the term is really an essential 
part of the bargain, there must be some memorandum of it, but I make 
no attempt to determine at what point a term ceases to be of importance 
so that there need not be a note of it." 
Can it be said that the agreement relating to possession in the present 

case was a material or essential term? Had nothing been said about posses-
sion then on the passing of transport the right to immediate possession 
would have arisen by implication of law. As Evershed J. stated in Hawkins 
v. Price (ubi sup) at page 654, 

"The memorandum, however, need not refer to matters which the law 
implies and which, I assume, would not in terms be part of the bargain 
struck. But whether they would be or not, an implied term such as that 
the vendor must make a good title has not to be noted in the writing." 

I am of the view that it was not necessary to insert in the memorandum 
what is implied by law even though it is considered of importance by the 
plaintiff. 

(d) & (e)    Time of passing of transport and time of payment of the 
balance of the purchase price. 

The evidence discloses that no date was fixed by the parties for trans-
port to be passed but it was agreed that whenever the balance of the pur-
chase money was obtained by the plaintiff it would be paid by him to Pol-
lard on the passing of transport. 

In contracts for the sale of land time is not of the essence unless there 
is an express stipulation or clear indication that time should be of the es-
sence of the contract. In this case it was never contemplated that time 
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should be of the essence and it was therefore quite unnecessary for any time 
to be inserted in the memorandum for the passing of transport. In point of 
fact the date for payment of the balance of the purchase price was never 
fixed as it was agreed between the plaintiff and Pollard that it would be paid 
when the former was able to pay same. It is an implied term that the balance 
of the purchase price would be paid on the passing of transport unless it is 
stated to the contrary in the memorandum. Time being not of the essence in 
respect of the passing of transport the time for the payment of the balance of 
the purchase price was therefore not an essential or material term. Further, it 
is a term exclusively for the benefit of the plaintiff and as it is not an essen-
tial or material term it need not be stated in the memorandum. It was not un-
til the 6th March, 1956, that the balance of purchase price was accumulated 
by the plaintiff. On the 11th March, 1956, Pollard asked Bethune to inform 
the plaintiff that he was ready to discuss arrangements for advertising trans-
port. The plaintiff and Pollard made their arrangements for coming to 
Georgetown for purpose of causing advertisement of transport to be made, 
and indeed even then the date for the passing of transport was not fixed, 
though in all probability it would have been passed on the next transport day 
following the third advertisement of the transport. Time was only made of 
the essence when the plaintiff called upon Pollard to carry out the contract 
after Pollard had intimated to him his intention to sell to Williams. 

Mr. Burnham's submissions on all points he has raised therefore fail. The 
contract as contained in the receipt Ex. "A" is enforceable. The plaintiff was 
in March, 1955 and still is ready, able and willing to perform his part of the 
contract. 

There will be judgment for the plaintiff for the following orders— 
(1) the declarations sought under sub-paragraphs (a) and (b) of para-
graph 4 of the statement of claim; 
(2) Specific Performance of the agreement of sale and purchase-
transport of the lot number 6 (six) Section B, Arthurville, in the Arthur-
ville Country District, Wakenaam, to be passed by the Public Trustee in 
his capacity as administrator of the Estate of Rogertan Pollard (de-
ceased) within six weeks of the date of this Order, or on his failure so to 
do by the Registrar of Deeds subject to the payment by the plaintiff to 
the Public Trustee of the sum of $300:— balance of the purchase price; 
(3) an Injunction restraining the defendant from passing transport of the 
property the subject matter of this action to King George Williams or to 
any other person without first seeking to comply with the order made 
under (2) 
(4) Costs to be fixed by consent at $150:— 
It is further ordered by consent that the transport expenses be borne 

equally by the parties to this action. 
Stay of execution granted for 6 weeks, 
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Leave to appeal to the Federal Court granted (if necessary). 
Judgment for the plaintiff.  

Solicitor:  
P. M. Burch-Smith, Crown Solicitor, for defendant. 
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In the Supreme Court, Civil Jurisdiction (Luckhoo, J.) September 4, 5; No-
vember 21, 1958). 
Negligence—Motor vehicle—Agency—Liability of owner—Car driven by a 

friend of owner to whom owner lent it. 

The plaintiff Hopkinson was a passenger in a motor car driven by one Rodrigues 
when it collided with a traffic island because of the negligent driving of Rodrigues. 
The owner of the car Lall had lent it to Rodrigues and had done so on several previ-
ous occasions. Rodrigues had taken the car from the defendant at Queen's College 
and Rodrigues and the plaintiff went for a drive up the East Coast Road and then 
returned to Georgetown where they had dinner at the Cactus Club. They left about an 
hour later in the defendant's car and while proceeding along Regent Street the acci-
dent occurred. The plaintiff was injured in the collision and sued Lall for damages 
for negligence. He claimed that Rodrigues was, at the time of the accident, the de-
fendant's agent. During the course of the plaintiff's evidence it was sought to be elic-
ited that shortly before the accident Rodrigues had told the plaintiff that he was on 
his way back to Queen's College to return the car. This evidence was ruled as inad-
missible by the trial Judge. 

Held: The defendant had lent the car to Rodrigues to be used for purposes in 
which the defendant had no interest or concern and was therefore not liable vicari-
ously for the negligence of Rodrigues. 

L. F. S. Burnham for the Plaintiff. 
H. A. Fraser for the Defendant. 
Luckhoo, J: In this action the plaintiff claims damages from the defendant for 
personal injuries sustained by him as a result of the alleged negligent driving of 
a motor car PB 867 owned by the defendant and driven at the material time by 
one Maurice Rodrigues. 

The plaintiff is an Air Traffic Control Officer in the service of the Govern-
ment of British Guiana. At about 7.30 p.m. on the 14th September, 1956, Mau-
rice Rodrigues, a friend of the plaintiff, called at the plaintiff's home at Camp 
Street, Georgetown, and on Rodrigues' invitation the plaintiff entered motor 
car PB 867 owned by the defendant. The plaintiff sat in the front seat beside 
the driver Rodrigues and at the latter's suggestion they thereupon went for a 
drive along the East Coast of Demerara public road, returning to Georgetown 
along that road and going to the Cactus Club in Main Street, Georgetown, 
which they reached at about 8.15 p.m. There they had dinner and at about 9.30 
p.m. they re-entered the car and proceeded south along Main Street, south 
along High Street and then east into Regent Street with Rodrigues driving 
and the plaintiff sitting in the front seat to the left of the driver. According to 
the plaintiff, Rodrigues was driving at a fast rate of speed—about 30 to 40 
miles per hour—when on approaching the corner of Wellington and Regent 
Streets, 



 194
HOPKINSON v. LALL 

the car swerved to the left. The plaintiff thereupon shouted "Look out" and 
Rodrigues pulled to the right the car colliding with the concrete posts of a 
traffic island situate at that corner. The plaintiff was thrown forward in the 
car by the impact his face striking the windshield and his left knee the bot-
tom portion of a shelf in front of the seat. As a result the plaintiff sustained 
injuries to his face, nose, ear, left knee and other parts of his body and a 
splinter of glass entered the cornea of the right eye. 

The plaintiff and the driver Rodrigues were taken to the Public Hospital, 
Georgetown, after the collision. 

This action is grounded on the allegation of the plaintiff that at the mate-
rial time Rodrigues was the agent of the defendant and that the collision re-
sulted from the negligent driving of Rodrigues. 

The defendant elected to close his case without giving evidence or call-
ing witnesses in his defence. The driver Rodrigues was not called by either 
party and is according to the plaintiff now residing and working in the Island 
of Trinidad. 

The fact that the car struck the traffic island posts after a swerve on an 
apparently clear stretch of roadway raises a presumption of the driver's neg-
ligence. This presumption has not been rebutted either by evidence elicited in 
the cross-examination of the plaintiff or otherwise. 

In the course of his evidence when cross-examined the plaintiff said:— 
"The steering mechanism of the car was functioning all right it 

seemed to me before the accident. . . ." 
"I do not know whether accident was caused by steering mechanism 

defect. It is possible that that may have been the cause but I do not know 
if that was so." 
Applying the principles laid down in the judgments in the House of 

Lords in Woods v. Duncan (1946) A.C. 401, and Moore v. Fox & Sons 
(1956) L.R. 1 Q.B. 596 C.A. in the application of the doctrine "Res Ipsa Lo-
quitur", I find that the collision was caused by the negligent driving of Rod-
rigues. 

The next question is, was the driver at the material time the agent of the 
defendant. It has not been urged by plaintiff's counsel that Rodrigues was 
driving the car as the defendant's servant. 

In the course of his evidence the plaintiff stated: 
"On Saturday 15th September, 1956, while I was in the hospital, the de-
fendant came and he spoke to me and to Rodrigues who was in bed ad-
joining mine. Defendant asked how I was feeling. Defendant told myself 
and Rodrigues that Rodrigues never turned up for him at Queen's Col-
lege as he told him to do. 
On the 30th August, 1958, I spoke with the defendant at his house in 
Russell Street, Georgetown. I went there. Before I did so Mr. Carlos 
Gomes, my solicitor, told me something. As a result I went 
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to defendant's home and asked him if he had instructed Rodrigues not to 
take anyone in the car. Defendant replied "No I had no objection to Rod-
rigues taking anyone at all in the car as long as he returned the car in 
good condition and came back for me at Queen's College," 

And in cross-examination: 
"Mr. Gomes told me to go to find out from defendant if it is true that 

he did not give permission to Rodrigues to take persons in the car when 
he was driving it. 

I told the defendant what Mr. Gomes told me. I told him that the In-
surance Company was saying that he (Lall) did not give Rodrigues per-
mission to take anyone in his car when driving it. Lall said "I did not ob-
ject or instruct Rodrigues.................He said 'I did not tell Rodrigues not 
to take anyone in the car as long as he brought the car back in good con-
dition.' He made no reference to what he had told the Insurance Com-
pany." 
There is no evidence in rebuttal of the above and I see no reason for not 

accepting it in toto. I also accept the plaintiff's evidence that on occasions 
previous to that on the 14th September, 1956, when Rodrigues came from 
his workplace at Waini River, North West District, to Georgetown, on the 
combined purposes of business and pleasure, he would with the defendant's 
knowledge and without his disapproval drive the plaintiff in the defendant's 
car. I also believe that Rodrigues had the approval, if but the tacit approval, 
of the defendant to drive anyone whom he wished in the defendant's car 
whenever the defendant permitted him to drive his car. 

It has not been contended that when, on any occasion prior to that of the 
14th September, 1956, Rodrigues drove the defendant's car he did so either 
as servant or as agent of the defendant. The evidence relating to the user on 
previous occasions by Rodrigues of the defendant's car was led to show that 
it was within the contemplation of the defendant that Rodrigues might on the 
14th September, 1958, have driven the plaintiff or anyone else as a passenger 
in the defendant's car and that in the circumstances it could properly be in-
ferred that on that date the taking by Rodrigues of the plaintiff in defendant's 
car was within the scope of Rodrigues' authority if he were proved to be the 
defendant's agent. 

On behalf of the plaintiff it is contended that the evidence discloses that 
Rodrigues drove defendant's car at least partly for the owner's purposes and 
that Rodrigues would therefore be the agent of the defendant. 

The leading case on the subject is Omrod v. Crosville Motor Services 
Ltd. Murphie Third Party. (1953) 1 W.L.R. 1120 C.A. In that case the male 
plaintiff was driving the third party's car from Birkenhead to Monte Carlo 
under an arrangement that the motor car should be in Monte Carlo before the 
rally which the third party was attending with another car, was finished. 
When the rally was over the purpose of the parties, the male plaintiff, his 
wife (the female plaintiff) and the third party was that they should go for a 
holiday in the car to Switzerland. In pursuance 
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of that arrangement the male plaintiff set out from Birkenhead and was driv-
ing on the journey to Dover for the purpose of crossing to France when the 
car collided with an omnibus owing partly to the negligent driving of the 
male plaintiff. Both the male plaintiff and his wife were seriously injured as 
a result of the collision. It had been agreed that before meeting the owner of 
the car the plaintiffs should visit a friend in Normandy and with that object 
they left a few days earlier than they would otherwise have done. 

In third party proceedings by the owners of the omnibus against the 
owner of the car for damage done to the omnibus it was held that the owner 
of the car was vicariously liable for the damage done to the omnibus since at 
the time of the accident the male plaintiff was driving the car in the joint in-
terest of the owner and himself and was accordingly the agent for the owner. 

In the course of his judgment Singleton L. J. at page 1122 said: 
"It has been said more than once that a driver of a motor car must be 

doing something for the owner of the car in order to become the agent of 
the owner. The mere fact of consent by the owner to the use of a chattel 
is not proof of agency; but the purpose for which the car was being taken 
down the road on the morning of the accident was, either that the car 
should be used by the owner or that it should be used for the joint pur-
poses of the owner and the plaintiffs when it reached Monte Carlo;" 

In the course of his judgment Denning L. J. at page 1123 said: 
"The law puts an especial responsibility on the owner of a vehicle 

who allows it on the road in charge of someone else no matter if it is his 
servant, his friend or anyone else. If it is being used wholly or partly on 
the owner's business or for the owner's purposes, then the owner is liable 
for any negligence on the part of the driver. The owner only escapes li-
ability when he lends it out or hires it out to a third person to be used for 
purposes in which the owner has no interest or concern. See Hewitt v. 
Bonvin (1940) I K.B. 188. That is not the case. The trip to Monte Carlo 
must be considered as whole, including the proposed excursion to Nor-
mandy, and, as such, it was undertaken with the owner's consent for the 
purpose of both of them, and the owner is liable for the negligence of the 
driver in the course of it." 
Mr. Fraser, counsel for the defendant, has contended that there is no evi-

dence that at the material time Rodrigues was driving the car for a purpose 
which in any way concerned the owner. He argues that from the plaintiff's 
evidence that the defendant said subsequent to the date of the collision that 
he expected Rodrigues to come for him at Queen's College on the night of 
the 14th September, 1956, it cannot reasonably be inferred that Rodrigues at 
the time of the collision was on his way to Queen's College for the defendant 
and that even if there had been admissible evidence to that effect in the cir-
cumstances of the case it cannot successfully be urged that the defendant had 
lent Rodrigues the car to be used for any purpose in which he (defendant) 
had some interest or concern. 
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It will be observed that in the Omrod Case there was evidence as to the 
purpose for which and the arrangements under which the owner permitted the 
male plaintiff to drive the car (from Birkenhead). At the end of the journey at 
Monte Carlo the car was to be used for the joint purpose of the plaintiff, his 
wife and the third party and it was being taken to Monte Carlo at the direction 
of the third party for that purpose when the accident occurred. 

Evidence which I excluded as inadmissible in proof of agency was given 
by the plaintiff that Rodrigues had told him that he was going from the Cactus 
Club to Queen's College for the defendant. While this was evidence of the fact 
of what Rodrigues is alleged to have told the plaintiff, it is not evidence of the 
truth of what is stated. 

Mr. Burnham contends, however, that if it is proved that Rodrigues was 
driving the car that night with the permission of the owner then there is prima 
facie evidence that Rodrigues was the agent of the owner. This contention 
cannot be accepted as sound in view of the passage in the judgment of Single-
ton L. J. in Omrod's case (ubi sup.) — "the mere fact of consent by the owner 
to the use of a chattel is not proof of agency." Mr. Burnham cited in support of 
his contention the case of Barnard v. Sully (1931) 47 T.L.R. 557 where it is 
important to observe that apart from the fact that the car was owned by the 
defendant and was being driven negligently at the time of the accident there 
was no further information disclosed in evidence. In the Divisional Court 
Scrutton L. J. in delivering the judgment of the Court said: 

"But apart from authority, the more usual fact was that a motor car was 
driven by the owner or the servant or agent of the owner and therefore the 
fact of ownership was some evidence to go to the jury that at the material 
time the motor car was being driven by the owner of it or by his servant or 
agent. But it was evidence which was liable to be rebutted by proof of the 
actual facts." 
This statement of the law was approved by Du Pareq L. J. in the Court of 

Appeal in Hewitt v. Bonvin (1940) I K.B. 188 at p. 194— 
"It is plain that the appellant's ownership of the car cannot of itself impose 
any liability upon him. It has long been settled law that where the owner of 
a carriage or other chattel confides it to another person who is not his ser-
vant or agent, he is not responsible merely by reason of his ownership for 
any damage which it may do in that other's hands. See the judgment of 
Littledale J. In Laugher v. Pointer (1826) 5 B & C. 547, 561—563, where 
the distinction is drawn between the responsibility of the owner of mov-
able property and that of the occupier of a house or land. This part of the 
judgment of Littledale J. was expressly approved by the Court of Excheq-
uer in Quarman v. Burnett per Baron Parke (6 M & W 499). It is true that 
if a plaintiff proves that a vehicle was negligently driven and that the de-
fendant was its owner, and the Court is left without further information, it 
is legitimate to draw the inference that the negligent driver was either the 
owner himself, or some servant or agent of his: Barnard v. Sully (47 
T.L.R. 557) but in the present case all the facts were ascertained and the 
judge was not left to draw an inference from incomplete data." 
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The plaintiff's evidence proves that Rodrigues was the driver of the car 
and not the defendant. It also proves that Rodrigues was using the car with 
the defendant's permission for his (Rodrigues') pleasure or benefit and that he 
had arranged with the defendant to "come back" for the latter at Queen's Col-
lege sometime later that night. It is, I think, reasonable to infer from the use 
of the words "come back" that the defendant had earlier that evening arrived 
at Queen's College by the car and that Rodrigues had, with the defendant's 
permission, taken the car after arranging with the defendant to return later 
that evening for him at Queen's College. There is no evidence to show that at 
the time of the collision the car was being driven for any purpose other than 
Rodrigues'. Even if there were admissible evidence that at the time of the 
collision the car was on its way back to Queen's College no reasonable infer-
ence could be drawn therefrom that the car was being driven for any purpose 
of the defendant. In such circumstances the purpose for which the car was 
being driven on the road would be the return of the car to the defendant after 
its use by Rodrigues for Rodrigues' own purpose (see Hillman v. Walls 
(1938) 5 LJ.C.C.R. 167 referred to in Motor Claims Cases by Bingham). Up 
to the time of his return to the defendant at Queen's College the car would 
have been in use for no purpose of the defendant. 

The defendant had lent the car to Rodrigues to be used for purposes in 
which the defendant had no interest or concern and applying the test laid 
down by Denning L. J. in Omrod's case the defendant is not liable for the 
injuries occasioned by Rodrigues' negligent driving. 

If it were held otherwise then the owner of a car, who permits a friend to 
drive it for the friend's own purposes from a place at which the owner has got 
off the car with instructions to his friend to return it later, would be liable for 
damage resulting from the negligent driving of his friend on the return jour-
ney. 

Had the plaintiff succeeded in this action I would have proceeded to 
award him damages assessed as hereunder. 

The sum of $106 has been claimed as special damages and the quantum 
is not disputed. 

On the issue of general damages, Dr. W. C. G. Murray, Government 
Ophthalmologist stated in evidence that the plaintiff will continue to suffer 
some discomfort from the use of the right eye in bright sunlight-— his visual 
acuity will suffer to the extent of a loss of 20 per centum. 

This would in some measure affect the plaintiff's performance of his du-
ties as Air Traffic Control Officer when sighting balloons with a theodolite 
for meteorological purposes. Mr. Burnham urged that it might also affect his 
retention of the post he now holds. 

The injury to the plaintiff's left knee has resulted in loss of his enjoyment 
of certain pastimes to which he was accustomed at least temporarily and is 
not yet completely relieved. 

General damages in respect of these and the other injuries sustained by 
the plaintiff I assess at $600. 
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The total damages which I would have awarded to plaintiff against de-
fendant had he been successful in this claim would therefore be $706.00. 

The plaintiff having failed to establish liability in the defendant his 
claim is dismissed with costs to be taxed. 
Solicitors 

Carlos Gomes for plaintiff. 
H. B. Fraser for defendant. 
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In the Supreme Court, Civil Jurisdiction (Stoby, J.) May 14, 21, 22, 28, 29; 
June 3; December 4, 1958). 
Trespass—No proof of title by Transport of plaintiff's or defendant—Rights of 

party in occupation. 

The plaintiffs claimed that they were owners of a piece of land at Beterverwag-
ting as defined on a plan by a Sworn Land Surveyor and that the defendant had 
wrongfully, entered and trespassed on the said land. The defendant contended that he 
was the owner by Transport of a lot of land including the land claimed by the plain-
tiffs, alternatively, that he had been in open and continuous possession of the land 
claimed by the plaintiffs for over 12 years preceding the action. There was no ade-
quate description of the land conveyed by the defendant's title and his counsel at the 
hearing agreed that he was unable to prove such ownership by transport. The plain-
tiffs were also unable to prove ownership by title. 

Held: That the plaintiffs had discharged the onus of proof that they were in pos-
session of the lot and the defendant was a trespasser thereon. 

Judgment For The Plaintiffs. 
J. H. S. Elliott for the plaintiffs. 
S. L. Van B. Stafford Q.C., for the defendants. 

Stoby, J: This case illustrates once again the unsatisfactory nature of 
the colony's conveyancing system and the necessity to hasten those reforms 
which are contemplated. 

The plaintiffs claim that they are the owners of a piece or parcel of land 
part of Beterverwagting Village situate on the east sea coast of the county 
of Demerara having an area of .584 of an acre, the said piece of land being 
shown and defined as Lot 'A' on a plan made by D. C. S. Moses, Sworn 
Land Surveyor, dated the 5th November, 1949, and recorded in the De-
partment of Lands and Mines as No. 5506 of the 21st November, 1949. 

They allege that some time during the year 1949 the defendant by him-
self and/or his servants or agents wrongfully entered and trespassed upon 
the said land and have continued so to trespass. 
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The defendant's answer to the claim is that he is the owner by transport of 
lot 77B Beterverwagting which lot includes the land claimed by the plaintiffs 
and that his predecessors in title had always had exclusive possession of the 
land claimed by the plaintiffs by reason of their ownership of lot 77. In the 
alternative the defendant claimed to be in open and continuous possession of 
the land the subject of this action for over twelve (12) years preceding this ac-
tion. 

A remarkable feature of the case was that neither the plaintiffs nor the de-
fendant produced any title either to the land claimed or to lot 77. As I under-
stand the position the defendant's title to lot 77 would not assist in any way as 
the extent of the land conveyed is not recorded in the title. In the conveyancing 
system of this colony once a property has been conveyed by transport then all 
subsequent conveyances are based on the original transport. If the original title 
to lot 77 did not describe the area with sufficient particularity, no subsequent 
title would rectify that omission. It may not be too late even now for the Regis-
trar to insist that titles should contain a description of the area being conveyed. 
Had such a requirement been insisted on, then lot 77 would have been des-
cribed as having a facade of 4, 6 or 9 roods as the case may be. 

That being the position both counsel agreed that the case was presented on 
the basis of occupation and that if I held that the defendant was not entitled to 
the area of land in dispute, then it belonged to the plaintiffs. 

Counsel for the defendant conceded that the normal width of a lot in the 
part of Beterverwagting to which this land relates is four roods, and conse-
quently whenever reference is made to lot 77 it means a lot having 4 roods in 
facade. In order for his client to succeed in this case he admitted I would have 
to find that the defendant or his predecessors in title occupied the land in dis-
pute in addition to his occupation of lot 77 as understood in this paragraph, that 
is to say, a lot with a width of four roods. 

Before commencing an analysis of the evidence, some reference to those 
matters not in dispute may not be out of place. 

The village of Beterverwagting is laid out in sections. Commencing from 
the sea and going south until one reaches the railway line which runs east and 
west is section A. From the railway line continuing south for about 320 roods 
is Section B. 

There is no plan drawn to scale of the lots which are known as township 
lots in Section B, but there is a diagram by Newlands which gives a general 
idea of the area. 

It appears from this diagram that there is a middle walk dam going south 
from the railway line; on the east of this middle walk are 77 lots and on the 
west there are 69 lots; the area of the land is the same on either side of the 
middle walk but on the western side land has been used for a burial ground and 
for the church thereby accounting for the difference of 8 lots. Continuing south 
one comes to the cultivation lots, in Sections C and D. Originally the owner of 
a township lot owned a cultivation lot but in the process of time it became 
permissible to sell a cultivation lot 
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and retain a township lot and vice versa with the result that many persons own 
land in Section B and do not own land in Section C and D. 

When Moses, a Sworn Land Surveyor, conducted his survey in 1949 for the 
purpose of this case, he found that the persons who occupied township lots in 
Section B were in occupation of four roods in facade as a lot. In other words 
the owners or occupiers of lots 1—76 did not occupy or claim more than four 
roods of land in width. On this process of reasoning any land in excess of four 
roods in respect of lot 77 must belong to the Village Council. 

Newlands' diagram, however, shows no vacant land after lot 77 on his 
diagram although each lot has a facade of 4 roods. Lot 77 is at the extreme 
south of the section. Counsel for the defendant suggested that either Newlands 
in measuring managed to get his roods wrong from the railway to the dam, or 
somebody in laying out the lands managed to save a few inches on each lot. 

Counsel for the plaintiffs explanation of why Newlands' diagram records 
no vacant land between lot 77 and the middle walk dam is that the diagram 
tendered is not a plan and its accuracy is in question. He stressed that noth-
ing turns on Newlands' diagram. 

Since both parties to the dispute through their counsel admit that there is 
land about five roods in width south of lot 77 which is not part of lot 77 it fol-
lows that Newlands' diagram cannot be used for the purpose of proving that lot 
77 extends to the middle walk dam. It would have been of use if, for example, it 
had been shown that someone looked at Newlands' diagram, purchased lot 77 
and swore that he occupied all the land to the middle walk dam in view of 
what he saw in Newlands' diagram. Such conduct might have been considered 
reasonable and such a person's evidence would probably have been accepted. 
Such however is not the case. 

It is common ground, as I have said, that the facade of each lot is four 
roods. Although the plaintiff's case was based on proving that any land in ex-
cess of the four roods facade was theirs, it became apparent at a very early stage 
of the trial that the defendant's predecessors in title had been in exclusive pos-
session of another two roods facade. This was accepted by plaintiff's coun-
sel. This position arose as the first witness for the plaintiffs, Cummings, ad-
mitted in cross-examination that Glasgow, who was the original owner of lot 
77, occupied six roods facade and not four. 

After this admission was made, the issue in the case was whether the Glas-
gows had occupied the remaining three roods (I am assuming that the Moses 
measurements are correct and that the whole width of the land in dispute plus 
lot 77 is 9 roods and not 101/2 or 11 as estimated by some of the witnesses) and 
if he did not, then whether any of Glasgow's successors occupied the remain-
ing three roods or whether the defendant did. 

Cummings said that Glasgow never occupied more than six roods. His evi-
dence that in 1924 in his capacity as overseer he discovered that Glasgow was 
occupying six roods instead of four and he therefore made a new assessment on 
Glasgow for the purpose of rates, and from then onwards 
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Glasgow paid on six roods facade is not correct as Glasgow was assessed 
since 1917 on the basis of six roods. Nevertheless Cummings was a witness 
with whom I was impressed. He seemed to have a good knowledge of the 
district and to know what he was talking about. 

Paul Slowe, who has been a member of the Village Council from 1936, 
next gave evidence. He admitted that one June David, a cousin of his wife, 
was interested in acquiring part of the disputed land should it be held that the 
land belongs to the Village Council. On this account I viewed his evidence 
with caution, and I will not act on his evidence unless the evidence of other 
witnesses confirm any testimony of his which I am inclined to believe. 

An important part of Slowe's evidence was his version of the reason 
which caused the defendant to write the Council and what was written by the 
defendant to the Council. Slowe said that Miss Jacob applied to lease a piece 
of the land south of lot 77 and south of the 2 roods admittedly annexed by 
Glasgow as part of lot 77 and which in this judgment I will hereafter refer to 
as the reserve or land in dispute. 

The Council decided to lease her the west quarter of the eastern half of 
the reserve. He went with Miss David to the part of the reserve proposed to 
be leased to her and some discussion took place with Seemangal, the father 
of the defendant. 

Subsequently, the defendant wrote the Council applying to have a por-
tion of the reserve. 

It was suggested that the defendant's letter to the Council was an admis-
sion that he was not in occupation. 

I do not agree that it must be so regarded. 
At the moment I am not discussing what finding I have arrived at with 

regard to what took place when David and Slowe visited the reserve. Dealing 
solely with what inference should be drawn from the defendant's letter to the 
Council, I have come to the conclusion that it was written for the purpose of 
avoiding litigation and with a view to a settlement and that in deciding 
whether the defendant was in occupation or not I ought not to draw any ad-
verse inference from the letter. 

Although all the witnesses gave evidence at some length, the testimony 
followed a general pattern. The facts relied on by the plaintiff in proof of 
non-occupation are: 

(a) There is a drain running east to west for the whole length of the land 
immediately south of the six roods admittedly occupied by Glas-
gow. 

(b) There was a fence running east to west immediately south of the six 
roods admittedly occupied by Glasgow. 

(c) There is a drain which divides lot 76 from lot 77, and there is in 
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addition to the drain referred to in (a) above another drain on the  
southern  side of the reserve. 

(d) The Village Council was in the habit of burning earth on the reserve 
for road building. 

(e) The Village books establish that rates were assessed on the basis of 
$25 per rood. The defendant paid $150 in rates for the land he oc-
cupied, that is, 6 roods x $25=$150. 

The facts relied upon by the defendant to prove his occupation is: 
(a) Glasgow occupied as owner of lot 77 all the land including the re-

serve. 
(b) Coconut trees were planted on the reserve. 
(c) Cattle were kept on the reserve by Glasgow. 
(d) No earth was burnt on the reserve. 
(e) The east to west drain was dug about 1948. 
This being the position the first issue of fact I have to decide is what was 

the area of land Glasgow occupied. Did he occupy 6 roods or 9 roods? Although 
I recognize that the burden is on the plaintiffs not only to prove that Glasgow 
did not occupy more than six roods, but also to prove that they are entitled to 
the land, I propose to commence with the evidence of Baird who gave evi-
dence for the defence. 

Baird was a village overseer about 1920 to 1922, and claims that Glas-
gow occupied all the land south of lot 76 that is to say lot 77 and the reserve. 
He endeavoured to support his statement by describing how the land was 
fenced and giving the reason for it being secured in the manner described. In 
two respects, however, Baird's evidence struck me as unreliable. In a case of 
this kind where everything depends on the testimony of witnesses and no legal 
principles are involved one has to place some reliance on circumstances and not 
resort merely to expressing preferences for witnesses' demeanour. A vital cir-
cumstance with respect to the affairs of the Beterverwagting Village Council 
was the clear testimony of the documentary evidence that it was the practice 
to assess village lots at $25 per rood or $100 per lot from about 1931. The 
books show that in 1917 the assessment was higher but no doubt the reason 
was that in 1917 cultivation lots were not assessed separately. About 1922 or 
1924 township lots were assessed independently of the cultivation lots. This 
may not be the best method of arriving at the rateable value of the land but 
the books for the relevant years show that that was the method. 

Under cross-examination Baird said that the facade of a normal lot is 
four roods, but that lot 77 was an exception. 

Surely as village overseer it was his duty to see that rates were levied on all 
the property owners! Yet Baird admitted that Glasgow paid rates on owner-
ship of 11/2 lots that is to say, one lot = 4 roods and a half lot= 
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2 roods and not on an ownership of nine roods or 21/4 lots. He could give no 
reason why this preference should be accorded Glasgow. He also said that up 
to 1919 Glasgow paid the same rates as everyone else. This was not correct 
as the books for 1917 prove that Glasgow was paying $120 in respect of lot 
77 and $60 in respect of a half lot unnumbered, while other proprietors were 
paying $120 in respect of a lot and $30, $60 or $90 as the case may be de-
pending on whether ownership was 1/4, 1/2 or 3/4 of a lot. The natural infer-
ence is that Glasgow was paying for what he was occupying that is 6 roods 
and no more. 

Another important factor relates to the condition of the land. Baird ad-
mitted that a general feature of the layout of the area is that a drain divides 
each lot. In a lot-lying country like this and in the period under review it is 
what one would expect to find. The drain would serve a dual purpose; it 
would indicate the boundary and it would prevent water overflowing into the 
neighbour's land. Baird agreed that Glasgow's drain was about 6 roods south 
of the northern boundary. I am not clear whether he meant that that was the 
present situation of the drain or whether that was the situation in 1919—
1922. If the latter, I regard it as important as Glasgow would hardly have 
acted in a manner so unlike the other proprietors. 

Bearing in mind these two aspects of Baird's evidence let me return to 
Cummings, Slowe and Sahibudeen. 

Cummings agreed with Baird that all land in Beterverwagting is 4 roods 
in facade and he it was who caused Glasgow to pay rates for 6 roods. 

Tulsie Persaud who has held the office of ranger for 26 years also placed 
Glasgow's occupation at 6 roods. This witness was easily the most impres-
sive of all the witnesses on both sides. He gave his evidence with an air of 
sincerity and although employed by the plaintiffs I could detect no sign of 
bias. His explanation of why Glasgow was not called on to relinquish his 2 
roods was helpful. I gather from his evidence that Glasgow's house was built 
so near the southern boundary of his 4 roods that if he dug a drain in the cor-
rect place it might endanger the house. It may well be that Glasgow inno-
cently at first appropriated two roods and as time went on regarded himself 
as owner of 6 roods. 

This witness said he supervised labour removing earth from the reserve 
to build up "stop off's" and for burning earth. He was supported in this by 
Cummings, Slowe, June David and Griffith. This was strenuously contested 
by Baird, the defendant, and Sooklall and by inference by Sawh and Phillips. 
If the Council used to take earth from the reserve or disputed portion in order 
to get earth for the roads and mud for their drainage work, Glasgow would 
not have farmed there and had it fenced for his cattle. 

This matter of whether the reserve was fenced so as to form one large 
enclosure was the subject of a great deal of evidence. 

The defendant said that when he went into occupation, from the southern 
end of the paling going west there was a wire fence with palings in 
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between. There were the remains of an old paling but the true fence was of wire. 
About 1949 he removed the wire and erected wooden palings. When this witness 
gave evidence it occurred to me then, and I still think so now, that his evidence 
regarding the existence of a wire fence interspersed with wooden pickets was 
given for the sole reason of reconciling the erection of a wooden paling in 1949 at 
which time this dispute was pending. There was abundant evidence that it was 
only in 1949 that the whole area of land, namely lot 77 and the reserve was fenced. 
It was essential from the defendant's point of view to reconcile his comparatively 
recent effort at seclusion when contrasted with a period of seven years occupation 
during which time no steps had been taken to enclose the area. Thus it was that in 
my view he deliberately invented the evidence about a wire fence. 

An example of the ability of the defendant to adopt his evidence to suit his 
case occurred during his cross-examination. Moses' plan Ex. 1 shows that the drain 
south of the northern boundary of lot 77 is not in a straight line. Defendant was 
being cross-examined to show that although not in a straight line there was no part 
of the drain more than 6 roods from the northern boundary. He admitted this when 
he said "The drain on the eastern side is 51/2 rods = 5 roods 6 feet from 76 and on 
the western side is 5 rods 8 feet. On the western side the drain is 4 feet wide. That 
would be 6 rods to the far side of the drain. On the western side the drain is 41/2 
feet (5 rods 101/2 feet). I agree that on western side the drain is more north than on 
eastern side." Obviously these questions were intended to show that the drain was 
the southern boundary of lot 77 plus the 2 rods appropriated by Glasgow. As soon 
as the defendant realised that he had made an admission which might damage his 
case he volunteered the statement that the western side of the drain was 5 rods 4 
feet and that he had dug the drain because the land was low. I made a note of this 
incident at the time. 

The defendant's statement that he dug the drain because the land was low 
evoked a series of questions which exposed the untruthfulness of the defence. If 
the land was low then that fact was consistent with the plaintiff's evidence that 
earth was dug from the reserve for various purposes. The defendant denied this 
and explained that previous owners occupied the land without putting it to any 
gainful purpose which was why they never took steps to bring it to the level of the 
remaining area. Baird had said that Glasgow indulged in agriculture on one part of 
it and grazed cattle on the other half. The level of the reserve indicates either that 
Glasgow was an inefficient agriculturist or Baird an unreliable witness. The latter 
in my view is the answer. 

The defence witnesses Ramlogan Ramsawh and Sooklall both supported the 
defendant and were not materially shaken in cross-examination. As counsel for the 
plaintiff remarked during his address it is the easiest possible thing for witnesses to 
swear falsely in a case like this and a very difficult thing to show that such a wit-
ness is untruthful. I got the impression that both these witnesses knew the land well 
and it was easy for them to say that the whole land was always fenced and that 
Glasgow cultivated it. They were not witnesses of truth in my opinion. 

What is a little difficult to understand is why if Glasgow and Ramlogan Ram-
sawh's brother cultivated the whole of the eastern half, the 
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terrain shows no sign of abandoned beds, inter-bed drains and so on. It is true 
that this specific question was never asked but a reasonable inference from the 
evidence is that the reserve consists of low lying land, high in some spots and 
low in others. The defendant himself although claiming to be in occupation of 
the reserve never seemed to have done anything positive to it. It may be that he 
was not sufficiently industrious, yet it is hard to believe that a person who 
claims to have occupied for 13 years an area of land 411.9 feet x 37 feet ap-
proximately has not erected a house, planted crops or kept cows or poultry or 
even made a tennis court. 

Finally I should refer to Phillips' evidence. He was clearly biassed. He was 
once an employee of the Council and was charged. Although acquitted he cer-
tainly is no admirer of the Beterverwagting and Triumph Village Council. 

A close examination of the books will disclose that his evidence that Vil-
lage lots are recorded in a special book is a half truth. The Government Com-
pound lot 32, Sec. B for the post office and police station is recorded in the 
assessment book as owned by the Local Authority, so is lot 60, Section B, 
Stephen Street. From time to time the Local Authority is recorded as owning 
various township or cultivation lots. These latter entries do not appear every 
year. It is possible these lots were purchased for nonpayment of rates and then 
sold. No mention of any reserve is made in the assessment book and yet it is 
undisputed that the 5 roods south of lot 146, Section B is the property of the 
Local Authority. In my view the reserves were never entered in the assessment 
book or in any book as the property of the Local Authority because they were 
not treated as lots. Only lots are recorded in the assessment book. 

The only other incident I propose to refer to is the occasion that Jane 
David attempted to occupy a portion of the reserve. Counsel for the defendant 
submitted that the conduct of the defendant and his father in protesting at the 
time indicated that they regarded some right of the defendant as being violated. 
I do not agree that it necessarily follows that because there was a protest the 
only inference is that the defendant was in possession. In my view it would be 
a natural reaction, for an owner of land who has a small vacant piece next to 
him to wish to acquire it if he knows it is for sale or lease. If the Council were 
in the habit of digging earth from the reserve, as I believe they were, and if 
they suddenly decided to lease, the defendant would certainly feel annoyed 
that he was not told that there was to be a change in policy. 

On the whole case I find that the plaintiffs have discharged their burden 
and satisfied me in respect of all the acts and circumstances which I said at the 
commencement of this judgment they relied on as negativing occupation by 
the defendant or his predecessors in title including Glasgow. 

As a result there will be judgment for the plaintiff with costs. Fit for coun-
sel. The declaration will be in respect of the land in excess of a facade of six 
roods. 
Solicitors. 
H. A. Bruton for defendant. 
H. C. B. Humphrys for plaintiff. 
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(In the Supreme Court, in Chambers, (Stoby, J.)—November 17; December 
6, 1958). 
Registrar's refusal to certify lease—Lease of portion of sub-divided sub-lot—

Lessee of sub-division not a proprietor—Owner retaining portion of the land—No 
leasing of land in separate lots—Whether contravention of the Public Health Ordi-
nance, Cap. 145, Section 135 (1) & (5). 

The Registrar of Deeds refused to certify a lease for 999 years of the N1/2 sub-
lot B of W1/2 of S1/4 Lot 33 north section of Lodge Village I. was the owner by 
Transport of the W1/2 of S1/4 of Lot 33. This lot had been sub-divided into two sub-
lots and one sub-lot had been purchased by R. who was entitled to get Transport 
therefor. R. desired to sub-divide his sub-lot and to lease the northern portion to A. 
The Registrar of Deeds considered that such a sub-division would conflict with the 
provisions of Section 135 (1) and (5) of The Public Health Ordinance, Cap. 145. R. 
appealed to the Judge in Chambers against the decision of the Registrar. 

Held: The provisions of section 135 (1) of The Public Health Ordinance, Cap. 
145, are only applicable where the owner of land desires to lease it in separate lots 
and as the owner of the N1/2 sub-lot B of W1/2 of S1/3 Lot 33 had evinced no desire 
to lease in separate lots the Registrar erred in concluding that the sub-division would 
be in conflict with section 135 (1) (5). 

Appeal Allowed. 
J. H. S. Elliott for the Appellant. 
The Registrar in person. 

Stoby, J: This is an appeal from the decision of the Registrar of Deeds 
refusing to certify a lease for 999 years of the N1/2 sub-lot B of W1/2 of S 
1/3 lot 33 North section Lodge Village. 

The agreed facts are that Mohamed Ishmael Ally is the owner by trans-
port No. 2394 of the 9th December, 1957, of the west half of the south one 
third of lot 33 south section Lodge. This lot has been sub-divided into two 
sub-lots, and one sub-lot purchased by D. S. H. Ramdeholl. It is not disputed 
that such a sub-division is lawful nor is there any doubt that Ramdeholl is 
entitled to a transport. 

Ramdeholl desires to sub-divide his sub-lot and to lease the northern half 
so sub-divided to one Antoo. The Registrar of Deeds has objected that such a 
sub-division conflicts with section 135 (1) and (5) of the Public Health Ordi-
nance Cap. 145. 

Section 135(1) is as follows: 
If the owner of any land desires to sell, lease, rent or grant the same 

in separate lots to any person or persons for any purpose whatever, or 
desire to lay it out for building purposes, he must cause a plan thereof to 
be prepared, which, if the Board in any particular case so directs, shall be 
prepared by a sworn land surveyor and laid before the Board, showing 
the mode in which it is proposed to subdivide the land, the streets, roads, 
and means of access to each lot, and the provision for the drainage 
thereof, and the Board may require any alteration to be made in the plan 
appearing to it expedient 



 208
IN RE THE DEEDS REGISTRY ORDINANCE, CAP. 32. 

or necessary, and the Board shall issue a certificate signed by the secre-
tary when the plan is finally approved. 
Counsel for the appellant referred me to Bookers Demerara Sugar Es-

tates Limited v. Registrar of Deeds (1946) L.R.B.G. 163 where Duke, J. 
decided that: 

"Land does not come within the meaning or the spirit of section 
135 (1) of the Public Health Ordinance, 1934 (No. 15) unless— 

(a) the owner of the land desires to sell, lease or rent it, in sepa-
rate lots; or 

(b) the owner of the land desires to lay it out, in separate lots, for 
building purposes. 

Mere suspicion of such a desire on the part of the owner of the land 
is not enough. There must be evidence from which the desire can fairly 
and reasonably be presumed. 

Where there exists any doubt as to the construction to be placed 
upon any section falling within the scope of a cross-heading in a stat-
ute, the words of the heading may be looked at in order to determine 
the effect of the section." 
He submitted that the owner of sub-lot B was not leasing it in separate 

lots. 
The respondent contended that section 135 (5) of Cap. 145 limited the 

sub-division of a sub-lot to not less than twenty square roods, and as a sub-
division of sublot 'B' would be less than twenty square roods he was enti-
tled to reject the application. He also referred me to the Local Government 
Ordinance Cap. 150, section 122, which states that no lot in a village or 
country district shall be sub-divided into portions of less than one fifteenth 
of an acre. 

I propose to deal first with this latter submission. 
Section 2 of Cap. 150 defines "lot" as meaning any portion of land 

separately appraised and any sub-division of a lot together with any ease-
ment attached thereto. 

Section 104 of Cap. 150 provide that: 
"The local authority of a village or country district shall, before enter-

ing in the assessment book of the village or country district the name of 
any person claiming to be the proprietor of any lot or subdivision of a lot or 
any building in the village or country district, satisfy itself that the claimant 
is legally entitled thereto by transport, letters of degree, intestacy, will or 
otherwise, and for that purpose may, in the case of a lot or subdivision of a 
lot, call for the production of documents of title and, in the case of a build-
ing, for any sufficient evidence," 
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In my view the combined effect of sections 2 and 104 of Cap. 150 are to 
preclude a Local Authority from entering the name of a lessee in the assess-
ment book as a proprietor. 

Section 104 enables the Local Authority to call on a person claiming to be 
a proprietor for his documents of title. The authority has to be satisfied that he 
is the proprietor by transport, letters of decree, intestacy, will on otherwise. 

If sub-lot 'B' is sub-divided, the lessee of the sub-division is not the pro-
prietor. He has no document of title to the land. He is not legally entitled to the 
lot as a proprietor; he has a right to occupy the land as a lessee of it. The words 
"or otherwise" in section 104 will include a purchaser of land for which there 
is a transport but do not include a lessee of the land, Title to land is established 
by transport; a lease is an encumbrance on the land, but does not amount to 
ownership of the land. 

The submission with respect to section 135 (5) of Cap. 145 depend on the 
interpretation given to section 135 (1). The provisions of section 135 (1) are 
only applicable where the owner of land desires to lease it in separate lots. The 
owner of the N1/2 sub-lot 'B' W1/2 of S1/3 lot 33 Lodge Village has evinced 
no such desire. The proposed lessee Antoo already owns a building on the sub-
lot; The proposed lessor Ramdeholl has acquired or is acquiring the whole of 
sub-lot 'B' without the building on the northern half which is the property of 
Antoo. No law is violated by such acquisition. After Ramdeholl's purchase 
Antoo is entitled to live in or let his building. No law will be violated if he does 
either. In order to ensure that Antoo is not given notice by Ramdeholl to re-
move his building Antoo can enter into a lease with Ramdeholl for less than 21 
years and refrain from registering it. He concedes that such a lease will be 
binding on them although it will not affect a purchaser from Ramdeholl unless 
such purchaser has notice of the existence of the lease. Section 135 (6) makes 
it an offence for the owner of land to act contrary to the provisions of section 
135 (1) and the Magistrate can order the removal of a building erected on the 
land. If that is correct then neither Ramdeholl or Antoo commits any offence if 
Antoo lives in his house without a lease or if Ramdeholl and Antoo enter into a 
lease for 20 years but Ramdeholl commits an offence if the lease is for 21 
years. I do not agree that the section can have that result. The section is de-
signed to prevent the owner of land sub-dividing his land into separate lots and 
then selling, leasing or renting the separate sub-lots—section 135 (5) provides 
that each of the separate lots so subdivided must have an area of not less than 
twenty square roods. It does not matter whether the lease is for less than 21 
years or over 21 years. But the section is not wide enough to cover the case of 
an owner of a lot who desires to lease one portion of it, less than 20 square 
roods for the erection of a house or for poultry rearing or for any lawful pur-
pose. Such an owner is not leasing his land in separate lots. He is leasing a por-
tion of his land but he is not sub-dividing it into separate lots and is not infring-
ing the provisions of subsection 1. As section 135 (5) is only operative if sec-
tion 135 (1) is applicable it follows that the Registrar of Deeds was not justi-
fied in refusing to certify the appellant's lease and the appeal must be allowed. 
Solicitors: 
J. E. De Freitas for appellant. 
Registrar in person. 
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(In the Supreme Court Civil Jurisdiction (Date, J.) July 24, 28, 30, 31, Au-
gust 25, 26, 27, 28, December 18, 1958). 
Fire Insurance policies—Defence of arson to claim on policies—Acquittal in 

criminal proceedings—Estoppel—Burden of proof—Value of circumstantial evi-
dence—Effect of failure to perform condition precedent in policy. 

The plaintiff insured with the defendants against loss or damage by fire a building 
which was badly damaged by fire while the policy was in force. He was indicted for 
arson of the building but was acquitted and sued the defendants for money due under 
the policies, alternatively, for damages for breach of a contract of fire insurance. 

The defendants pleaded inter alia that: 
(a) it was a condition of the policies that if the damage were occasioned by the 

wilful act or the connivance of the plaintiff all liability under the policy would be for-
feited and that the plaintiff occasioned the damage to the property insured by wilfully 
setting fire to it or causing it to be set on fire; 

(b) it was a condition of the policies that the plaintiff should within 15 days after 
damage to the property deliver to the defendants a claim in writing for such damage 
with particulars, failing which no claim under the policy would be payable and that the 
plaintiff had failed to deliver such claim within the time specified. 

For the plaintiff it was contended at the trial inter alia that: 
1. (a) his acquittal by the jury was binding on the Court on the question of whether 

the plaintiff occasioned the damage by wilfully setting fire to the building and that the 
defendants were estopped from raising the issue: 

(b) that he was not bound by the conditions precedent in the policy because the de-
fendants did not notify him of such conditions and he was entirely unaware of them. 

Held—(1) That the defendants had on a chain of circumstantial evidence dis-
charged the onus of proof cast upon them that the plaintiff had wilfully set fire to the 
premises. 

(2) The fact of the plaintiff's acquittal by the jury was not binding on the Court and 
that the defendants were not thereby estopped from raising the plea of arson. 

(3) The plaintiff was bound by the conditions precedent in the policies and had 
failed to comply with the provision relating to forwarding to the defendants a claim in 
writing within the time specified. 

Holington v. F. Hewthorne and Company, Limited and another (1943) 112 L.J. 
K.B.D. 463 and Hornel v. Newberger Products Limited (1956) 3 All. E.R. 970 applied. 

Action Dismissed. 
Date, J: On 30th March, 1953, the plaintiff insured with the defendants 

for $4,000 a two-storied building known as the Crystal Palace at Lot 19, 
Lombard Street, Georgetown, against loss or damage by fire. A further fire 
insurance policy for $9,000 in respect of the same building was taken out by 
the plaintiff with the defendants on 15th August, 1953. In the early hours of the 
morning of 26th November, 1953, while the policies were yet in force, the 
building was badly damaged by fire. The plaintiff claims "$13,000 being 
money due owing and payable by the defendants to the plaintiff under the 
terms of the policies" or, alternatively, "$13,000 as damages for breach of con-
tract of fire insurance." 

The Defence filed alleges— 
(a) that the benefit of the second policy (i.e. the one for $9,000) was, on 
17th August, 1953, with the consent of the defendants, assigned by the 
plaintiff to one Desmond Widdup; 
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(b) that it was a condition of the policies that on the happening of any 
loss or damage to the property insured the plaintiff should forthwith 
give notice thereof to the defendants, failing which no claim under 
the policies would be payable; and that the plaintiff did not give any 
such notice to the defendants until 12th September, 1955; 

(c) that it was a further condition of the policies that the plaintiff 
should within fifteen days next after the happening of any loss or 
damage to the property insured, deliver to the defendants a claim in 
writing for such loss or damage containing as particular an account 
of such loss or damage as might be reasonably practicable, failing 
which no claim under the policies would be payable; and that the 
plaintiff failed to deliver any claim in writing within fifteen days of 
the fire; 

(d) that it was a further condition of the policies that on the happening 
of any loss or damage to the property insured, the defendants might 
enter and take and keep possession of the building and exercise 
other rights over any property of the plaintiff in the building, and if 
the plaintiff hindered or obstructed the defendants in the exercise of 
such powers all benefit under the policies should be forfeited; and 
that the plaintiff on or about 2nd February, 1954, allowed the prop-
erty insured to be sold in execution and thereby obstructed the de-
fendants in the exercise of their said powers; 

(e) that it was a further condition of the policies that the defendants 
should in no case whatever be liable for any loss or damage under 
the policies after the expiration of twelve months from the happen-
ing of the loss or damage unless the claim were the subject of a 
pending action or arbitration; and that although the fire occurred on 
the night of the 25th—26th November, 1953, the plaintiff failed to 
make any claim in respect thereof until 12th September, 1955; 

(f) that it was a further condition of the policies that if the damage 
were occasioned by the wilful act or with the connivance of the 
plaintiff, all benefit under the policies would be forfeited, and that 
the plaintiff occasioned the damage to the property insured by wil-
fully setting fire to it or causing it to be set on fire. 

The terms or conditions mentioned in paragraphs (b) to (f) are contained 
in the policies which constitute Exhibits "A" and "B" in this case. 

The Reply filed on behalf of the plaintiff states that the plaintiff is a 
Vietnamese who is, to the knowledge of the defendants, completely illiterate 
in English save for the spelling and writing of his name; that the defendants 
did not notify the plaintiff of any special conditions in the policies; that the 
plaintiff is totally unaware of any specific conditions in the policies; that the 
defendants did in fact receive notice of the damage to the property insured 
within fifteen days after the fire; that the plaintiff never obstructed or hin-
dered the defendants in the exercise of any rights to enter and keep posses-
sion of the premises; if the property was sold at execution, it was as a result 
of the negligence of the defendants them- 
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selves; and, finally that the defendants deliberately withheld supplying the plain-
tiff with the necessary claims. 

The evidence reveals that the Crystal Palace was purchased by the plaintiff 
in 1952. At the time of the fire there was another building at the back of it, but 
that was not in any way damaged by the fire. The plaintiff paid $13,000 for the 
lot and the buildings on it. 

The evidence also shows quite clearly that the plaintiff was experiencing 
considerable financial difficulties during the months immediately preceding the 
fire, and that on 17th August, 1953, the insurance policy for $9,000 was assigned 
by him to Desmond Widdup "to the extent of his interest as assignee." The as-
signment was for the purpose of securing, in the event of fire, the sum of $8,000 
which the plaintiff owed Widdup on a first mortgage of the entire property. 
There were two other mortgages on this property: a second mortgage for $2,000 
in favour of Hilary Correia and a third mortgage for $2,000 in favour of Magan 
Hardeen. In March, 1953, Hardeen sued the plaintiff and his partners for rent in 
respect of 9 and 10 Holmes Street where they were carrying on an hotel called 
the London Hotel. Judgment was given against them for $300. This was paid. 
But in August—September, 1953, Hardeen again sued them, and on 13th No-
vember, 1953, the Lombard Street property was levied upon at the instance of 
Hardeen. The sale at execution was advertised to take place on 8th December, 
1953. Rates and taxes due on the property amounted to about $600 and interest 
on the three mortgages to about $640. The plaintiff strenuously denied that be-
fore the fire he had any knowledge of the levy. He said:— 

"Hardeen levied on the Lombard Street property after the fire. 
There was no levy at all before the fire...........I know nothing about a mar-
shal levying on the Lombard Street property about 13 days before the fire." 
The plaintiff's witness, Hardeen, however, fully corroborated Marshal of the 

Supreme Court Hercules that on the 13th November, 1953, the day of the levy, 
the plaintiff was informed of the levy. In the course of his evidence Hardeen 
said: 

"Plaintiff knew about my foreclosure proceedings ........................... 
He knew about the levy. I know he knew because I went with the marshal to 
Holmes Street. Plaintiff was there when the marshal and I went there with 
the levy. I spoke to plaintiff. The marshal told the plaintiff about the levy. I 
am sure of it. The marshal told him he was going to levy on lot 19 Lombard 
Street and asked him if he had any money to pay. He said he had no money 
to pay. I am quite sure that the Lombard Street property was mentioned. The 
marshal and I then went to Lombard Street, and the marshal levied. If plain-
tiff says he did not know about the levy he is not telling the truth." 
As already stated, the fire occurred on the morning of 26th November, 1953. 

On 3rd December, 1953, Hardeen's solicitor requested a stay of the sale at exe-
cution and, in consequence, the property was not sold until 2nd February, 1954, 
when it was bought by Gomati, the reputed wife of Hardeen, for $10 subject to 
the first and second mortgages. Subsequently the property was sold to one Mek-
deci who, around the end 
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of 1955 or early in 1956, sold the damaged building with which we are con-
cerned to Richard Alfred Mitchell for $180. It would appear that the condition 
of the building had deteriorated considerably between the time of the fire and 
the sale to Mitchell. Mitchell dismantled it and used the lumber for various odd 
jobs at his place. 

There was never any cancellation of the assignment of the insurance pol-
icy to Widdup, but Widdup's mortgage was paid off sometime after the execu-
tion sale, and on 28th June, 1954, a cancelment of the mortgage was executed. 

I should here mention that on 23rd November, 1953, an insolvency notice 
against the plaintiff was sued out by Clement Patrick Ferreira in respect of a 
sum of $2,222 claimed by him as being the amount due on a judgment ob-
tained by him against the plaintiff on 5th November, 1953. This insolvency 
notice was actually found by Sergeant Barker in the plaintiff's pocket when he 
was searched at Brickdam Police Station around 2.45 a.m. on 26th November, 
1953. The plaintiff's evidence in this connection is typical of his evidence on 
the whole, and reads as follows:— 

"I never received this insolvency notice dated 23rd November, 1953, 
now shown to me." (Sergeant Barker comes into Court and leaves). Wit-
ness says: "I know this man who just came into Court. I know he is a po-
liceman. I do not know his name. I have known him for a long time. If he 
says he found this insolvency notice dated 23rd November, 1953, on me a 
few hours after the fire started that would be true. I did receive it—about 9 
or 10 days before the fire. I cannot remember how long before the fire it 
was that I received it." 
On 26th November, 1953, the plaintiff was charged with arson contrary to 

section 141 of the Criminal Law (Offences) Ordinance, Cap. 10, the particulars 
of offence being that he on the 26th November, 1953, maliciously set fire to a 
house with intent to injure or defraud. At his first trial in the Supreme Court 
before a Judge and Jury, the Jury disagreed and was discharged. At his second 
trial, which ended on 8th September, 1955, he was acquitted. 

In opening the plaintiff's case his counsel intimated that he would contend 
that the acquittal by the Jury was binding on this Court on the question 
whether the plaintiff occasioned the damage to the property insured by wilfully 
setting fire to it or causing it to be set on fire and that the defendants were es-
topped from raising that issue. It is observed that such estoppel was not 
pleaded by the plaintiff. Further, despite the Court's intimation that the Court 
would rule upon the matter if and when formal objection was taken when evi-
dence as to the setting of the fire was led, no such objection was taken. In his 
closing address the plaintiff's counsel advanced no arguments on the point but 
instead made submissions regarding the standard of proof required in civil 
cases of this kind vis-a-vis the standard required in criminal cases. It is as-
sumed, therefore, that the point was abandoned. In any case, I do not think 
there is any substance in it. In Hollington v. F. Hewthorne and Company Lim-
ited and another, (1943) 112 L.J. K.B.D. 463, which was an action for dam-
ages for negligence arising out of a collision between two cars, not only was it 
conceded that the conviction of the defendant of careless driving was in no 
sense an estoppel, but it was held by the Court that, both on the principle of 
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res inter alios acta and on the authorities, evidence of the conviction was in-
admissible. In the course of the judgment of the Court of Appeal which was 
read by Goddard, L.J., it was said: 

"Before dealing with the authorities, let us consider the question in the 
light of the principles of modern law relating to evidence and see whether 
they support the admissibility of the conviction on such an issue as arises in 
this case. We say of modern law because in former days, it is fair to say, the 
law paid more attention to the competency of witnesses than to the relevance 
of testimony. We are apt to forget that it was not only the parties who were 
incompetent, but also any person who was or could be interested in the ques-
tion at issue, so that parties would sometimes go to Court with releases al-
ready executed under seal, ready to be tendered to a witness to free him from 
any possible obligation that might prove an objection to his giving evidence. 
It was not till the Evidence Act, 1843, that interested witnesses, other than 
the parties, their husbands and wives, were rendered competent; and in 1851, 
by the Evidence Act, 1851, the parties, and in 1853, by the Evidence Act, 
1853, their husbands and wives were at least enabled to give evidence. 

"The law being what it was before these statutes were passed, it is not 
surprising to find Sir Fitz James Stephen saying, in his 'Digest of the Law 
of Evidence', that the law of competency was formerly the most or nearly 
the most important and extensive branch of the law of evidence, and that 
rules of incompetency are nearly the only rules of evidence treated of in 
the older authorities. But nowadays it is relevance and not competency 
that is the main consideration; and generally speaking, all evidence that is 
relevant to an issue is admissible, while all that is irrelevant is ex-
cluded.............................. 

"Hilbery, J., rejected the conviction on the ground that it was res inter 
alios acta, which the reason is generally given for not admitting that class 
of evidence. No doubt it is difficult for a layman to understand why it is 
that if A prosecutes B, say for doing him grievous bodily harm, and sub-
sequently brings an action against him for damages for assault, this doc-
trine should apply so that he cannot use the conviction as proof that B did 
assault him. The 'alios' can only be the Crown who, in the case of what is 
commonly called a private prosecution, is no more than the nominal 
prosecutor. It is for this reason that we have stressed the question of rele-
vancy; and, indeed, it is relevancy that lies at the root of the objection to 
the admissibility of the evidence.................... 

"There is one further observation we may make on this part of the 
case. The contention that a conviction or other judgment ought to be ad-
mitted as prima facie evidence is usually supported on the ground that the 
facts have been investigated, and the result of the previous investigation is, 
therefore, at least some evidence of the facts that thereby have been estab-
lished. To take the present case, it could be said that the conviction shows 
that the Magistrates were satisfied, on the facts before them, that the de-
fendant was guilty of negligent driving. If that be so, it ought to be open to 
a defendant who had been acquitted to prove it, as showing that the crimi-
nal Court was not satisfied of his guilt, though the discussion by text 
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writers and in the cases all turn on the admissibility of convictions, not of 
acquittals. If a conviction can be admitted, not as an estoppel, but as prima 
facie evidence, so ought an acquittal, and this only goes to show that the 
Court trying the civil section can get no real guidance from the former pro-
ceedings without retrying the criminal case. Without dealing with every 
case and text-book that were cited in the argument, we are of opinion that, 
both on principle and authority, the conviction was rightly rejected." 

The authorities show clearly, however, that in a matter of this kind the 
onus is not on the plaintiff to prove that the fire was not wilfully set by 
him. Once it is established that the loss resulted from fire, the onus is on 
the defendants to prove that the fire was originated by an excepted cause. 

As regards the standard of proof required of the defendants, I entirely 
agree with counsel for the plaintiff that the law is as stated in Hornal v. 
Nouberger Products Limited, (1956) 3 All E.R. 970 (C.A.). That case em-
phasizes that, although in a civil action where fraud or other matter which 
is a crime is alleged the standard of proof is that applicable to civil actions 
generally, there really is no absolute standard of proof and no great gulf 
between proof in criminal and civil matters, for in all cases the degree of 
probability must be commensurate with the occasion and proportionate to 
the subject-matter. The elements of gravity of an issue are part of the range 
of circumstances which have to be weighed when deciding as to the bal-
ance of probability. 

Denning, L.J., in the course of his judgment in the Hornal case made 
these observations, which are apposite to the matter now before me: 

"I would only mention the insurance cases on which Counsel for 
the defendants especially relied, in which the insured person tried to 
defraud the insurance company by burning down his house or scuttling 
his ship. In some of those cases, particularly Thurtell v. Beaumont, 
(1823) 1 Bing. 339, and Issaias v. Narine Insurance Company, (1922) 
15 Lloyd's Rep. 186, the judges have said that the offence of arson or 
malicious damage must be as fully proved as a criminal charge: but the 
latest case in the House of Lords, Lek v. Matthews (1927) 29 Lloyd's 
Rep. 141, shows that that is putting too high a burden on the insurance 
company. Lord Sumner said that. 

'On a civil issue I do not think more is required than a correct ap-
preciation of the incidence and the shifting of the onus of proof and a 
reasonable estimate of the correct pro and con of the various parts of 
the evidence.............I am just as reluctant to make the underwriters pay 
Mr. Lek many thousands of pounds if he has been guilty of making a 
false claim as to find him guilty of it if he has not. The whole question 
is whether it has been proved.'" 
I now turn to the evidence on the question whether the plaintiff occa-

sioned the damage to the property insured by wilfully setting fire to it or 
causing it to be set on fire. 



 216
LEE-HONG-GAT v. NEW INDIA ASSURANCE CO. LTD. 

In my opinion that evidence shows conclusively that the fire started in 
the south-eastern room of the upper storey of the building which used to be 
occupied by Stella Barry and some of her relatives. About two or three 
weeks before the fire they moved out and Stella Barry took over from the 
plaintiff the whole of the middle flat of the London Hotel consisting of seven 
rooms, a bar and a dance hall. The plaintiff was at the time residing at the 
London Hotel. It would seem that Stella Barry also took up residence there, 
though, according to the plaintiff, she did not give up her room at the Crystal 
Palace. 

Albert Rodney, a witness for the defence who impressed me very fa-
vourably indeed, said that when Stella Barry moved to the London Hotel the 
south-eastern room of the upper storey of the Crystal Palace was kept locked 
with a padlock and key, and that he never saw anyone go to it except Stella 
Barry's son, James Barry, who, every other night would arrive with a hand-
bag, open the room, stay in it for 20 to 25 minutes, then re-lock it and leave. 

On 23rd November, 1953, the lower and upper stories of the building 
except Stella Barry's room were sprayed by the Yellow Fever Service with a 
liquid that smelt like kerosene oil. According to Rodney, however, the smell 
disappeared that very night. 

To establish that the fire was wilfully set and that it was done by the 
plaintiff, the defendants relied mainly on the evidence of Joseph Prince, 
Rupert Prince (who is not related to Joseph Prince), Albert Rodney, Reginald 
Duncan, Superintendent Atkinson, Sergeant Barker and Superintendent Can-
non. 

Joseph Prince said that on the night of the 25th November, 1953, he had 
been to a party at Agricola Village, East Bank, which is about two miles 
from the La Penitence Bridge. Shortly after midnight he left the party riding 
a bicycle. One of the tyres of his bicycle got punctured and he had to get off 
and push the bicycle. He headed for the Customs Boat-house in order to get 
in touch with a friend to take him home. He had passed the Strand Cinema 
walking northwards in Lombard Street when he became aware of a man rid-
ing on a bicycle behind him. He glanced back. When the man passed him he 
recognised the man as the plaintiff whom he had known for about 23 years. 
The plaintiff had a kerosene tin in his hand and a dog was running alongside 
his bicycle. Joseph Prince said he shouted to the plaintiff: "Lee, lend me your 
pump man," but the plaintiff continued cycling and disappeared from view. 
Joseph Prince admitted that he did not see the plaintiff's face but said he saw 
his whole shape and that he is quite sure it was the plaintiff. He said he had 
been a frequent visitor to the plaintiff's restaurant and could not mistake "the 
stature of this man." He had seen him riding many times before. To appreci-
ate the full significance of these remarks one has to see the plaintiff. 

Joseph Prince went on to say that as soon as he reached the Mackinroy 
Building, where the Telephone Exchange is housed, he heard the alarm of 
fire, stopped, looked back, and saw the fire in Lombard Street. 

Rupert Prince was a Special Reserve Constable in 1953. Just before 2 
o'clock on the morning of the 26th November, 1953, he was on beat duty 
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that included Lombard Street. He was standing on the bottom tread of con-
crete steps in a passageway on the western side of Lombard Street leading up 
to a house. That passageway is between a saloon known as Palace Casino 
and a junk shop belonging to one Jocinth. Rupert Prince said he was standing 
about 2 to 21/2 feet from the western edge of the pavement on that side of 
Lombard Street. The Crystal Palace is on the other side of Lombard Street 
and to the south. It was moonlight and the street lights were on. He saw the 
plaintiff, whom he had got to know about three weeks earlier, riding a bicy-
cle northwards in Lombard Street with a kerosene tin on the handle bar of the 
bicycle. A brown dog was running alongside the bicycle. When the plaintiff 
reached the Crystal Palace he dismounted, wheeled the bicycle on to the 
pavement, leaned it against a post, took the kerosene tin and went into the 
passageway which leads to the Crystal Palace. He actually saw the plaintiff's 
face before the plaintiff went into the passageway. 

It has been established to my satisfaction that from where Rupert Prince 
said he was standing to the northern edge of the Crystal Palace passageway 
is about 75 feet, that is to say, travelling diagonally across Lombard Street in 
a south-easterly direction. I am also satisfied that a person standing where 
Rupert Prince said he was standing, could, on the 26th November, 1953, see 
up to about 15 feet inside the Crystal Palace passageway. 

Rupert Prince went on to say that about five minutes after the plaintiff 
disappeared in the passageway he (plaintiff) returned without the tin, stooped 
down and rubbed his hands on the pavement, took up his bicycle and rode 
away hurriedly southwards down Lombard Street, the dog again running 
alongside the bicycle. 

Rupert Prince said it seemed to him from the plaintiff's manner that 
something was wrong. He came out from the passageway where he had been 
standing, looked in the direction in which the plaintiff went and into the yard 
of the Crystal Palace and saw a burst of smoke coming from that building. 
He blew his whistle and shouted, then proceeded to the nearest telephone and 
put through calls to the Fire Brigade and Brickdam Police Stations. Next day 
he saw a dog at 9 and 10 Holmes Street that looked very much like the dog 
that was running alongside the plaintiff’s bicycle. 

In November, 1953, Albert Rodney was occupying the north-eastern 
room of the upper storey of the Crystal Palace; only a partition separated his 
room from the room Stella Barry used to occupy, and the three-foot deep 
lattice work at the top of the partition had spaces about three inches apart. 
Reginald Duncan was occupying the south-eastern room in the lower storey 
of the building immediately below the room that used to be occupied by 
Stella Barry. Rodney said that in the early hours of the morning of the 26th 
November, 1953, he was awakened by the barking of a dog behind his door. 
He got up and through the lattice work of the partition saw flames in the 
south-eastern room next to his "mounting like when waves washing." He 
went to the door of that room and pushed it, but it did not open. There was a 
padlock on the door and he knew it was kept locked. He threw his weight 
against the door and it "flew in." There was no one in the room. All he saw 
was the two legs of an iron cot 
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in between the flames. He shouted to his two room-mates and took one of 
them down the staircase while the other remained at the window shouting. 
When he (Rodney) returned to his room to try to get some clothes the wall 
between the two rooms caved in and he had to jump through a window. 

Reginald Duncan said that during the night he heard liquid dripping 
from the room above his. At first he thought it was water, then he observed 
a slight smell of kerosene and thought that a rat might have upset a bottle 
with kerosene in it; but a few minutes later he heard shouts from upstairs. 
He rushed outside and saw fire in the room immediately above his. 

Then there was the evidence of Superintendent Atkinson of the Fire 
Brigade, whose headquarters are next to the Telephone Exchange and 
about 200 to 300 yards from the Crystal Palace. He said that the fire call 
was received at 2.15 a.m. He arrived at the scene of the fire at about 2.19 
a.m. and found that the fire had already got a good hold on the eastern side 
of the building and was spreading rapidly to the western side. It took about 
20 minutes for the Brigade to get the fire under control sufficiently to ex-
amine the place; then, with the aid of a ladder, he went through a window 
in the upper storey and crept eastwards along the passageway to see if any-
one was trapped upstairs. After travelling along the passageway for 12 to 
15 feet he noticed a strong smell of kerosene oil. Later "in daylight" he 
made a full examination of the building. The upper storey was completely 
gutted; the lower storey was water and smoke damaged. Very slight dam-
age by fire was done to the lower storey. 

Sergeant Barker's testimony was to the effect that he was summoned to 
the fire around 2.15 a.m. After visiting the fire he went to Holmes Street, 
then returned to the scene of the fire and there found the plaintiff. He took 
the plaintiff to Brickdam Police Station and searched him. In the plaintiff's 
shirt pocket he found a box of matches; in his trouser pockets he found a 
large iron ice-pick, which was bent about three inches from its point, and 
some documents, including the insolvency notice to which reference has 
already been made. Barker said that the plaintiff's hands smelt strongly of 
kerosene; he told him so and the plaintiff smelt his hands and rubbed them 
on his trousers. Shortly after that Superintendent Cannon came in. 

On the 27th November, 1953, he (Barker) found in the south-eastern 
room of the lower storey of the Crystal Palace a hasp and staple with pad-
lock attached. The floor of the room above was burnt right through. The 
padlock was locked on to the hasp and staple. He took the lock, hasp and 
staple to Stella Barry at the London Hotel. She gave him a key and it 
opened the padlock. 

Superintendent Cannon said that he arrived at the Brickdam Police Sta-
tion about 3 a.m. on 26th November, 1953. As he was going up the stairs to 
the C.I.D. room he saw the plaintiff sitting at the western end of the room. 
The plaintiff was stooping and rubbing his hands on the floor and in his 
hair. When he got near to the plaintiff he smelt kerosene oil. He asked the 
plaintiff what he had been doing. The plaintiff did not reply. 
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On this issue of the case the only witnesses who were called on behalf 
of the plaintiff were the plaintiff himself and Rosaline Mohamed. 

In November, 1953, Rosaline Mohamed was working at the Chung-
Viet Restaurant in which the plaintiff has an interest. She said that on the 
night of the 25th November, 1953, she saw the plaintiff at the restaurant up 
to about 7.45 p.m. He had been cooking there that evening. Whenever an 
order was placed he would pour kerosene oil from a bottle into a cup and 
then pour the oil on to the wood in the fireplace. 

The plaintiff said that on the night of 25th November, 1953, he worked 
at the Chung-Viet Restaurant up to about 8 o'clock and that between the 
hours of 9 p.m. and 2 a.m. he was at the London Hotel where he lived. At 
about 2 a.m. he was awakened by a knocking at his door. He got up and 
was told by one "Country" that his property at Lombard Street was on fire 
and he must come quickly. "Country" towed him on a bicycle to Lombard 
St. and he saw that the Crystal Palace was on fire. A policeman asked him 
if he was the owner of the place; he said he was and the policeman held 
him and took him to Brickdam Police Station where he was charged for 
arson and kept for two days and a night before being bailed. His explana-
tion of the presence of the bent ice-pick found on him was that he had it in 
his bed while he was sleeping at the London Hotel; he always keeps some-
thing in his bed for purposes of self-defence; and when "Country" awak-
ened him he put the ice-pick in his pocket. 

Neither "Country", nor Stella Barry, nor James Barry was called as a 
witness by either side. 

Applying to the evidence before me the general principles enunciated 
in Hornal v. Nouberger Products Limited (supra), I can think of no reason 
whatever for holding that the defendants have not discharged the onus of 
proof that rests upon them. To say that the plaintiff was a shifty and un-
reliable witness would be a gross understatement of the true position; and 
the evidence of Rosaline Mohamed even though it may be accurate in 
every detail, does not amount to very much. 

It was not suggested that the witnesses for the defence on this point had 
any ill-will towards the plaintiff, or any other motive for wanting to put 
him in trouble. It was urged that they were mistaken, particularly on the 
question of the identity of the person who passed Joseph Prince and the 
person who went into the yard of the Crystal Palace shortly before the fire. 
Having seen and heard all of the witnesses, however, I do not think that 
that is the case. 

In the course of his final address counsel for the plaintiff advanced as 
one of his arguments that no one saw the plaintiff with kerosene oil and 
setting it alight at Lombard Street. This argument reminded me of the clas-
sic observations by Darling, J., at the trial of solicitor Armstrong After al-
luding to the fact that most murderers take this much care, that nobody 
shall actually see them commit their murders, he referred to the tea party at 
which Martin (another solicitor) was said to have taken the poison on 
something that Armstrong handed him to eat, and continued thus: 
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"On what did he put it? Of course, the prosecution cannot tell you on 

what he put it..........Martin did not see him put it on anything; if he had 
he would not have touched it. No one who had been asked to dine with 
Cesare Borgia would have eaten anything if they had seen him putting 
white powder on the victuals." 
In my opinion the chain of circumstantial evidence put forward by the 

defence is strong and convincing. It leads me irresistibly to the conclusion 
that the fire was set by the plaintiff. In view of this finding, judgment will 
have to be entered for the defendants. Nevertheless, I desire to add that even 
if my findings on this aspect of the case were different, the plaintiff could not 
succeed because I am satisfied from the evidence before me that the plaintiff 
failed to perform the conditions precedent contained in the policies relative 
to the giving of notice and the delivery of a claim in writing within fifteen 
days next after the happening of any loss or damage. 

The plaintiff's assertion that he and Hardeen went to the defendant's of-
fice a few days after the fire and got Pereira to have a claim typed which he 
(plaintiff) and Hardeen signed, cannot hold water. Hardeen's testimony on 
the point is that it was some sort of "transfer" in his favour that was prepared 
and signed. I accept the evidence of Pereira and Hale, which is consistent 
with the letters, Exhibits "C" and "D” that passed between the parties' solici-
tors. 

The allegation in the Reply filed on behalf of the plaintiff that he is com-
pletely illiterate in English save for the spelling and writing of his name has 
not, in my opinion, been borne out by the evidence. I think the true position 
is as stated by Superintendent Cannon: that the plaintiff speaks English but 
not grammatically. 

As regards the plaintiff's contention that the defendants did not notify 
him of any special conditions in the policies and that he was totally unaware 
of any specific conditions in them, the following passages from Sir Alfred 
Denning's admirable little book entitled "The Road to Justice" are pertinent 
and I adopt them: 

"We live in the days of standard forms of contract. If you book a 
passage on a steamship, the company will send you a ticket for your 
journey. Most people do not read the conditions, but if they do, they will 
find that the company exempt themselves from all liability whatsoever to 
the passenger. The passenger has no real opportunity of accepting or re-
jecting these conditions. It is a standard printed form from which the 
company would not dream of departing in favour of any individual pas-
senger. And all steamship companies insist on the same conditions. 

"That is just one instance. The same thing happens in many spheres 
of human activity. Insurance for instance. You may take out cover 
against damage by fire, or loss by burglary or theft, or you may take out 
insurance on your car. But the terms of the contract are contained not in 
anything you sign, but in the insurance policy which the company after-
wards issues to you. This again is a standard form which again you have 
no opportunity of accepting or rejecting: 
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but you are bound by it. All insurance companies have the same condi-
tions. If you want to insure at all, you have no choice but submit to 
these conditions." 

It is quite unnecessary for the Court to deal with the many other points 
urged on behalf of the defendants. 

There will be judgment for the defendants with costs. 
Solicitors: 
O. M. Valz for plaintiff. 
J. E. De Freitas for defendants 
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(In the Full Court, On Appeal From a Magistrate of the Georgetown Judi-
cial District (Holder, CJ., Stoby and Date, JJ.) September 26; October 
2; December 13, 1958. 

Appeal—Who may appeal—Meaning of words "anyone dissatisfied with a deci-
sion of a Magistrate"—Summary Jurisdiction (Appeals) Ordinance, Cap. 17, s. 3. 

The appellant was involved in an accident with a motorist. Both the motorist 
and the appellant were charged by the Police on separate summonses with careless 
driving and riding respectively. The Magistrate found both of them not guilty and 
dismissed both charges. The prosecution did not appeal but the appellant appealed in 
the case in which the motorist was found not guilty. In that case the complainant was 
Police Constable Caesar and the defendant was McDougall. The appellant was a 
witness. At the direction of the Full Court a copy of the proceedings was served on 
the complainant. 

Counsel for the complainant submitted that the appellant was not competent to 
bring the appeal as he was not a dissatisfied person within the contemplation of sec-
tion 3 of the Summary Jurisdiction (Appeals) Ordinance, Cap. 17. 

Held: The right of appeal given by section 3 of the Summary Jurisdiction (Ap-
peals) Ordinance, Cap. 17, is limited to a plaintiff or a complainant on the one hand 
and a defendant on the other and the appellant was within neither category. 

Appeal Dismissed. 
B. S. Rai for the Appellant. 
H. A. Fraser for the Respondent. 
G. L. B. Persaud, Senior Crown Counsel, for the Complainant. 

Judgment of the Court: The proper interpretation to be placed on section 
3 Chap. 17 the Summary Jurisdiction (Appeals) Ordinance is the point for 
consideration in this appeal. 

Section 3 Chap. 17 provides— 

"Unless the contrary is in any case expressly provided by Ordinance, 
anyone dissatisfied with a decision of a magistrate may appeal there-
from to the Court in the manner and subject to the conditions hereinaf-
ter mentioned." 

The appellant was involved in an accident with a motor car. The police 
after investigation charged the motorist as well as the appellant on 
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separate summonses with careless driving and riding respectively. The Mag-
istrate found both of them not guilty and discharged them. The prosecutor 
has not appealed in the case in which the motorist was found not guilty. The 
complainant in that case was Eric Caesar a police constable and the defen-
dant was Patrick Mc Dougall. The appellant was a witness. Counsel for Po-
lice Constable Caesar who although not the respondent to the appeal was 
served with a copy of the proceedings at the direction of the Court submitted 
that a dissatisfied person must mean a dissatisfied complainant or plaintiff or 
defendant and that opposite party in sec. 4(1) cover only refer to one of the 
parties in the proceeding which has just been concluded. 

Counsel for the appellant referred to section 2 of the Summary Jurisdic-
tion Act 1857 which provides that either party to proceedings who is dissatis-
fied with the decision of justices of the peace may apply for a case to be 
stated. He combined this with section 33 of the Summary Jurisdiction Act 
1879 which states that any person who desires to question a decision may 
apply for a case to be stated. He submitted that if the Legislature intended to 
limit an appeal to a party to the proceedings they could have done so by us-
ing the language of the 1857 Act. 

It is a mistake we think to assume that if the Legislature had a certain in-
tention it would have slavishly followed the words of an Imperial Act of Par-
liament; and it is also a fallacy to attempt to construe words in one statute by 
comparing similar words in another statute. As Parker J. said in Regina v. 
Nottingham Quarter Sessions and others—Ex parte Harlow adopting what 
Hewart C. J. said in Sevenoaks Urban Council v. Twynam, 45 The Times 
L.R. 508— 

"as has been said again and again, there is often little utility in seeking to 
interpret particular expressions in one statute by reference to decisions 
given upon similar expressions in different statutes which have been en-
acted alio intuito. The problem with which we are concerned is not, what 
is the meaning of the expression 'aggrieved' in any one of a dozen other 
statutes, but what is its meaning in this part of this statute?" 
Counsel has also overlooked that in Drapers Co. v. Hadden (1893) 57 

J.P. 200 the words "a person aggrieved" were held to be limited to a person 
who was a party to the proceedings. 

In endeavouring to construe the words "anyone dissatisfied with a deci-
sion of a Magistrate" in sec. 3 of Cap. 17 the whole scheme of the Ordinance 
must be considered. 

Sec. 4 (1) Cap. 17 provides that 
"An appellant may— 
(a) at the time of the pronouncing of the decision and before the oppo-
site part has left the court room either personally or by his counsel or so-
licitor, give verbal notice of his appeal in open court, of which notice the 
magistrate shall make a minute; or 
(b) within fourteen days after the pronouncing of the decision, 
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lodge with the clerk a written notice of appeal in form I, and serve a 
copy thereof upon the opposite party." 
The clear indication of this section is that the person appealing must 

have been a party to the proceedings. 
If the contention that a witness on the proceedings can appeal is correct 

it is difficult to determine who is the opposite party. 
The introduction of a third party not one of the original parties makes 

nonsense of the words opposite party as it leaves the third party at his 
whim to decide whom he wishes to be opposite him. In a civil case the op-
portunities for fraud would be abundant. A defendant who is ordered to pay 
damages may get a third party to appeal and treat him as the defendant as 
the opposite party. The defendant can concede the appeal and the plaintiff 
would lose his judgment without his knowledge. 

In the present appeal had not this Court ordered the papers to be served 
on the prosecutor, the appeal could have been heard without the prosecu-
tor's knowledge. If the witness is entitled to appeal then under what cir-
cumstances would an appeal be against him? Supposing the defendant had 
been convicted on the testimony of the appellant could the defendant make 
the witness an opposite party? We think not. 

We have come to the conclusion that on a correct interpretation of the 
section on the right of appeal is limited to a plaintiff or a complainant on 
the one hand and a defendant on the other and as the appellant is within 
neither category, the appeal must be dismissed with costs $20.00 

Appeal Dismissed 
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(In the Full Court, On Appeal From a Magistrate of the Georgetown Judi-
cial District (Holder, C.J., and Stoby, J.) September 5; December 15, 
1958). 
Autrefois acquit—Complaint for summary conviction offence—Defendant pleads 

not guilty—Complainant and witnesses absent—Dismissal of complaint—Second 
complaint for same offence brought—Plea of autrefois acquit well founded—Summary 
Jurisdiction (Procedure) Ordinance, Cap. 15, s. 30 (3) 

The complainant Kingston filed a complaint against the defendant Owens for 
dangerous driving, a summary conviction offence. Owens appeared and pleaded 
not guilty and a date for the hearing was fixed by the Magistrate. On the date fixed 
for the hearing Owens appeared but as neither the complainant nor his witnesses 
appeared to give evidence and as the prosecuting officer did not ask the Magistrate 
for an adjournment nor did he give any satisfactory explanation to account for the 
absence of the complainant and his witnesses, the Magistrate dismissed the charge 
against the defendant as he was entitled to do under section 30 (3) of the Summary 
Jurisdiction (Procedure) Ordinance, Cap. 15. 

About six months later the same complainant instituted another charge for 
dangerous driving against Owens in respect of the same alleged offence. The de-
fendant appeared to the second complaint and raised the special plea of autrefois 
acquit in bar. The Magistrate held the plea well founded and discharged Owens. 

The complainant appealed and on his behalf it was submitted that in order to 
sustain a plea of autrefois acquit one of the essentials to be proved by a defendant is 
that 
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the first acquittal was an acquittal on the merits and that there had been no acquittal of 
Owens on the merits on the first charge. 

Held: There is no distinction between an accused who pleads not guilty to an indictment 
and is put in charge of the jury and is found not guilty because the witnesses for the prosecu-
tion have not appeared and a defendant who pleads not guilty before a Magistrate and is 
found not guilty for the same reason. 

The plea of autrefois acquit was well taken. 

Appeal Dismissed.  
G. L. B. Persaud, Senior Crown Counsel, for the Appellant.  
J. A. King for the Respondent. 
Judgment of the Court: On the 18th of November, 1957, Constable 6037 
Kingston filed a complaint in the Georgetown Magistrate's Court against 
Sergeant John Owens of Atkinson Field. The defendant Owens appeared 
and pleaded not guilty; thereupon the trial of the case was fixed for hearing 
on 21st January, 1958. On the day of the trial neither the complainant nor 
his witnesses appeared to give evidence and as the prosecuting officer did 
not ask the Magistrate for an adjournment nor did he give any satisfactory 
explanation to account for the absence of the complainant and the wit-
nesses the magistrate dismissed the charge against the defendant. In so do-
ing he acted in accordance with section 30 (3) of the Summary Jurisdiction 
(Procedure) Ordinance Chapter 15 which entitles a Magistrate to dismiss a 
complaint against a defendant if the complainant does not appear. 

Nearly six months after the Magistrate had dismissed the complaint 
against the defendant the same complainant instituted another charge for 
dangerous driving against the defendant. It is common ground that this 
second complaint was in respect of the same alleged offence for which the 
defendant had been previously dismissed. The defendant appeared to the 
second complaint and raised the special plea in bar of autrefois acquit. 

The Magistrate held that the plea was well founded and discharged the 
defendant a second time. 

It is from that decision that this appeal arises. 
Counsel for the appellant contended that in order to sustain a plea of 

autrefois acquit one of the essentials to be proved by a defendant is that the 
first acquittal was an acquittal on the merits. 

He drew a distinction between a dismissal by virtue of Cap. 15, section 
30 (3) when the complainant or his witnesses have not appeared and an 
acquittal after evidence has been led or after a successful legal submission 
has been made. He referred us to section 34 (3) of Cap. 15 which is as fol-
lows: 

"If the complaint is dismissed on the merits the Court shall upon being 
required by or on behalf of the defendant at any time within six months 
after the dismissal make a formal order of dismissal and 
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give to the defendant a certificate upon production shall be without fur-
ther proof a bar to any subsequent complaint to the same matter against 
the defendant." 
Counsel also relied on the case of Reed v. Nutt (1890) 38 W.R. 621. This 

was a civil case in which the plaintiff brought an action against the defendant 
for damages for assault. The defendant relied on a certificate of dismissal 
which he had obtained from the Magistrate in previous criminal proceedings. 
This certificate if properly issued would have been a bar to civil proceedings 
by virtue of section 5 of 24 and 25 Vict. C. 100. The plaintiff contended that 
the certificate was improperly issued by the Magistrate as he had not at-
tended the hearing or given evidence and consequently the Magistrate had no 
jurisdiction to issue a certificate of dismissal on the merits. The County 
Court Judge upheld this submission and awarded damages. On appeal the 
Divisional Court upheld the County Court Judge's ruling. This case, how-
ever, is not authority for the proposition that where no evidence is led, a 
Magistrate in this Colony cannot grant a certificate of dismissal on the mer-
its. It appears from the judgment of Lord Esher M.R. that section 27 of 9 
Geo. 4 C. 31 enabled the Magistrate to dismiss a complaint "upon the hear-
ing" of a case and to give a certificate of dismissal to the party against whom 
the complaint is made. It was held in Tunnicliffe v. Tedd(1848) 5 C.B. 553 
and Vaughton v. Bradshaw 9 W.R. 120 that a Magistrate was justified in 
granting a certificate of dismissal where no evidence was given and that such 
a certificate was a complete bar to a civil action under the relevant statute. 

Probably as a result of the decision in those two cases section 5 of 24 
and 25 Vict. C. 100 was passed and section 44 gave justices power to grant a 
certificate of dismissal "upon the hearing of any case of assault and battery 
upon the merits". The Divisional Court held that the words "upon the merits" 
were deliberately inserted so that if the dispute between the parties were 
really fought out at the hearing of the summons and the charge dismissed a 
certificate should be given and all further proceedings barred, but if the 
charge were withdrawn or the complainant did not appear so that there was 
no real trial it should be left open to the person who laid the information to 
exercise his common law rights and maintain an action for assault notwith-
standing the dismissal of his complaint. 

It will be observed that although section 34 (3) of Cap. 15 refers to a 
Magistrate granting a certificate of dismissal on the merits, section 30 en-
ables him to dismiss a complaint where the complainant has not appeared. 
We will decide later in this judgment whether a dismissal under section 30 is 
a dismissal on the merits. 

There is no difficulty in stating the principle of law when a prisoner de-
sires to plead that he has been previously acquitted of the offence for which 
he has been charged. The principle as stated in Blackstone's Commentaries 
Book 4, page 334 is as follows: 

"a plea of autrefois acquit or a formal acquittal grounded on the univer-
sal maxim of the Common law of England that no man is to be brought 
into jeopardy of his life more than once for the same offence." 

The application of that principle to the facts of the present case is one 
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which is not without difficulty especially as there is a singular lack of authority 
on the point. 

The submission of counsel for the respondent that a man is in jeopardy as 
soon as he is served with a summons seems to us to be stating the proposition 
too widely. Where on indictment the Crown enters a nolle prosequi it is not 
competent for the plea to be raised in subsequent proceedings, nor in a sum-
mary case where the charge is struck out on account of the non-appearance of 
both complainant and defendant is the defendant entitled to raise the plea. It is 
not however necessary for us to decide whether a defendant who appears in 
Court to answer a criminal charge is in jeopardy before he has pleaded, as in 
the present case the respondent in fact pleaded not guilty to the charge. 

It was decided in Haynes v. Davis (1915) 112 L.T.R. 417 cited to us by 
counsel for respondent that where a defendant was summoned under the Sale 
Of Food And Drugs Act for selling adulterated milk and no certificate of 
analysis had been served with the summons as required by the Act and the 
Magistrate had dismissed the complaint on that ground without any evidence 
being taken the previous dismissal is a bar to a second complaint based on the 
same facts. Mr. Justice Ridley said: 

"It is not quite correct to say, though the phrase is rather an attractive one, 
that there must been an acquittal on the merits in order that there must be a 
good plea of autrefois acquit. However a person gets his acquittal he is en-
titled to the benefit of this plea, whether his acquittal is by the verdict of a 
jury or by a ruling on a point of law without the case going to the jury." 
The case of Haynes v. Davis is, however, distinguishable from the instant 

one in that that case was dismissed because of an erroneous view of the law. 
Although no evidence was led it was not dismissed because of the failure 

of the witnesses to give evidence but because it was that even if they had given 
evidence a dismissal must result. 

The case of R. v. Middlesex Quarter Sessions; ex p. Director of Public 
Prosecutions 36 C.A.R. 114 is instructive. This case arose in the following 
way: a defendant appeared at quarter sessions charged with driving under the 
influence of drink and dangerous driving; he pleaded not guilty to the count 
alleged in the former and guilty to the count alleged in the latter offence. On 
the conclusion of counsel's opening speech and before evidence was called the 
Chairman suggested to the jury that there was no case against the defendant 
and on his direction a verdict of not guilty was returned. The Director of Public 
Prosecutions applied for an order of certiorari to quash the purported acquittal 
on the ground that the purported trial was in effect a nullity. The divisional 
court consisting of Goddard L. C. J., Hillbury J., Slade J., Devlin J. and Parker 
J. held that though the trial had been deplorably irregular, it did not amount to 
a mistrial in the legal sense or in a nullity, as no error would have been appar-
ent on the record when drawn up, the defendant had been properly arraigned 
and the jury, having been properly sworn to try him, he was technically in 
peril, and the jury had returned a verdict 
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of Not Guilty. The Divisional Court, therefore, could not intervene and the 
application was refused. 
In Simpson (1914) 1KB 66 at page 75 Scrutton J. as he then was, said, 
"there never has been a case in which an acquittal by a Court of Summary 
Jurisdiction has been quashed by certiorari". 

In the present case acquittal of the defendant on the first charge has not 
been quashed. It could not have been quashed by certiorari for the reasons 
given in R. v. Middlesex Quarter Sessions (supra) nor could it have been 
quashed on appeal. If an appeal had been brought against the dismissal it 
would have been a complete answer to say that the magistrate acted under 
section 30 (3) Chapter 15 and that he was entitled to adopt the course he 
did. Had an application for a certificate of dismissal been made under sec-
tion 34 (4) of Cap. 15 the Magistrate would have had to issue his certificate 
that there was a dismissal on the merits as the respondent was in jeopardy 
and appeared to stand his trial. Unlike the provisions in section 24 and 25 
Vict. Ch. 100 referred to above, section 30 is not only limited to dismissals 
on the merits where there is a hearing on the merits but also requires the 
Magistrate to dismiss for non-appearance of a complainant. Consequently 
we think that this certificate referred to in section 34 must refer to a dis-
missal however obtained. 

We cannot see any distinction between an accused who pleads not 
guilty on indictment, is put in charge of the jury and found not guilty be-
cause witnesses for the prosecution have not appeared, the Judge having 
refused to adjourn the case, and the defendant who pleads not guilty before 
a Magistrate and is found not guilty for the same reason. We think there-
fore that the plea of autrefois acquit was well taken. 

We cannot leave this case without expressing our disapproval of what 
appears to be unexplained carelessness of the complainant in failing to ap-
pear on the appointed day. 

Appeal Dismissed. 
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(In the Full Court, On Appeal From the Magistrate's Court of the George-
town Judicial District, (Holder, C. J. and Stoby, J.), September 19; De-
cember 13, 1958). 
Workmen's Compensation—Accident arising out of and in the course of employ-

ment—Pre-existing diseased condition of workman—Workmen's Compensation Or-
dinance, Cap. 111, s. 3 (1). 

B., a workman, was employed by the appellant Company. When last seen at 
work he was tilling the soil in a field with an agricultural fork. He was later discov-
ered lying on the ground with his fork nearby and a substantial portion of the soil 
appeared to be freshly tilled. He died on the next day and the medical testimony 
was to the effect that the cause of death was the bursting of a blood vessel in the 
brain. He had been suffering from Arteriosclerosis and strenuous effort such as fork-
ing of the land could have caused the bursting of the blood vessel, 
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On a claim by a dependant of the deceased workman for compensation under the 
Workmen's Compensation Ordinance, Cap. 111, on the ground that the workman's 
death was caused by an accident arising out of and in the course of his employment by 
the appellant Company, it was contended on behalf of the Company that the case fell 
within the second proviso to section 3 (1) of the Ordinance and that therefore the Com-
pany was not liable to pay compensation. 

Section 3 (1) of the Ordinance provides as follows: 
"3. (1) If in any employment a workman suffers personal injury by accident aris-
ing out of and in the course of such employment his employer shall be liable to 
pay compensation in accordance with the provisions of this Ordinance." 

Proviso (c) is as follows:— 
"Provided further that the employer shall not be liable (under this Ordinance) for 
such compensation should— 
(c) it be proved that the accident would not have occurred, or in so far as the inca-
pacity or death would not have been caused, but for a pre-existing diseased condi-
tion of the workman." 
The Magistrate before whom the dependant's claim was heard made an Order for 

the payment by the Company of compensation. On appeal by the appellant Company 
to the Full Court— 

Held: (1) The meaning of proviso (c) to section 3 (1) of the Ordinance is that the 
employer is not liable to pay compensation if the accident or the re-
sulting death or incapacity was due solely to disease. 

(2) The accident occurred not only because of the pre-existing condition of 
the workman but also because of the nature of the work. The appel-
lant Company had therefore failed to discharge the burden of proof 
required by that proviso. 

Appeal Dismissed. 
J. A. King for the appellant Company. 
P. N. Singh for the Respondent. 

Judgment of the Court: This is an appeal from the decision of a Magistrate 
of the Georgetown Judicial District awarding the respondent compensation 
under the Workmen's Compensation Ordinance, Cap. 111. 

The Magistrate found as a fact that the respondent's husband was a work-
man employed by the appellant company. 

On the 27th December, 1955 he left his home and went to work at Provi-
dence estate. About 10 a.m. he was seen in a field using an agricultural fork 
tilling the soil. The respondent's husband did not return home at the accus-
tomed hour and two of his friends went to look for him. He was discovered 
lying on the ground breathing heavily. His agricultural fork was nearby and a 
substantial portion of the soil appeared to be freshly tilled. He was conveyed to 
the Public Hospital where he died at about 9.20 a.m. the next day. The doctor 
who examined and treated him expressed the opinion that death was due to 
cerebral accident. 

In evidence the doctor said that the deceased was suffering from arterio-
sclerosis and that strenuous effort such as the forking of land would have con-
tributed to his death. 
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The appellant's main contention was that death would not have been 
caused but for the pre-existing condition of the workman and if that were so 
then the respondent was not entitled to compensation by virtue of section 3 
(1) (c) of the Workmen's Compensation Ordinance, Cap. 111. The section is 
as follows:— 

"Provided that where an accident arises out of employment, it shall 
be presumed, unless the contrary is shown, to have occurred in the 
course of the employment and where the accident occurred in the 
course of the employment, it shall be presumed, unless the con-
trary is shown to have arisen out of the employment." 

"(c)   it be proved that the accident would not have occurred, or in so far 
as the incapacity or death would not have been caused, but for a 
pre-existing diseased condition of the workman;" 

Although this subsection did not occur in the U.K. Workmen's Compen-
sation Act 1925 it will be helpful to contract the relevant provisions. 

Section 1 of the U.K. Act is 
"1.    Liability of employers to workmen for injuries—(1) If in any em-

ployment personal injury by accident arising out of (b) and in the 
course of (c) the employment is caused to a workman, his em-
ployer shall, subject as hereinafter mentioned, be liable to pay 
compensation in accordance with the provisions hereinafter con-
tained (d): 
Provided that— 
(a) The employer shall not be liable under this Act in respect of 

any injury which does not disable the workman for a period 
of at least three days from earning full wages at the work at 
which he was employed (c); 

(b) If it is proved that the injury to a workman is attributable to 
the serious and wilful misconduct of that workman, any 
compensation claimed in respect of that injury shall, unless 
the injury results in death or serious and permanent disable-
ment, be disallowed (f). 

2. For the purposes of this Act, an accident resulting in the death or 
serious and permanent disablement of a workman shall be deemed 
to arise out of and in the course of his employment, notwithstand-
ing that the workman was at the time when the accident happened 
acting in contravention of any statutory or other regulation appli-
cable to his employment, or of any orders given by or on behalf of 
his employer, or that he was acting without instructions from his 
employer, if such act was done by the workman for the purposes 
of and in connection with his employer's trade or business (g). 
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3. This Act shall apply notwithstanding any contract to the contrary 
(h), whether made before or after the commencement of this Act, 
except that where under this Act the provisions of a scheme are 
substituted for the provisions of this Act (i), the employer shall be 
liable only in accordance with the scheme." 

It will be noted that in the British Guiana Ordinance there is a pre-
sumption that the accident arose in the course of the employment if it is 
found that it arose out of the employment and vice versa. The effect of this 
provision is that it is not difficult to shift the onus on to the employer to 
prove that the accident and if death results then the death did arise out of and 
in the course of the employment. 

The absence of this provision in the U.K. Act meant that the workman or 
claimant had to prove his case and to prove it he or the claimant had to estab-
lish that the accident or death if death resulted arose out of and in the course 
of the employment. In Kawakin's v. Powell's Tillery Coal Co. (1911) 1 K.B. 
98, Fletcher Moulton L.J. said at p. 955— 

"claimants have to prove their case; that is to say, they must show with 
reasonable clearness that the accident actually did come from the em-
ployment." 

As there was no subsection dealing with pre-existing disease most of the 
U.K. cases turned on the inference which the Arbitrator drew from proved 
facts and whether there were sufficient facts to justify a finding that death 
arose out of and in the course of the employment. Despite what may be con-
sidered as the unfavourable position of a workman when contrasted with his 
counterpart in this colony. The Court of Appeal in McFarlane v. Hulton 
Brothers (Stevedores) Ltd. (1926) 20 B.W.C.C. 222, reversed the finding of 
the Arbitrator. In that case the facts were— 

"a stevedore who for many years had done his work satisfactorily, while 
employed unloading a ship had to fill a tub with iron ore, and at a certain 
point in the transit of the tub to deflect it so as to allow it to clear an ob-
stacle while pulling the tub into the right position he suddenly said "oh" 
and ceased work for a moment but recovering put some iron ore into the 
tub when he again felt ill and stopped. He lay down and within half an 
hour from his saying "oh" was dead. On a post-mortem examination it 
was found that he suffered from coronary disease of the heart which 
sooner or later would have caused death. The County Court Judge held 
that death was due to disease, and that it had not been shown that he had 
been subjected to any sudden strain, but that the work was proceeding in 
the ordinary way, and therefore there had been no accident such as could 
entitle the defendant to compensation." 

The Court of Appeal reversed the finding of the Arbitrator and held that on 
the evidence death resulted from a strain in the ordinary exercise of work and 
that this amounted to an accident although there was no sudden or special 
strain. 

Had the law of this colony been the same as in the U.K. on the facts 
found in the instant case and accepted by the Magistrate there is no doubt 
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that on the authority of McFarlane v. Hulton Brothers (Stevedores) Ltd. 
1926 20 B.W.C.C. 222 the claimant must have succeeded. 

The question now arises whether section 3 (1) (c) will preclude the 
claimant from succeeding. It is clear that the deceased had a pre-existing 
diseased condition, but bearing in mind that the onus is on the employer 
and not on the claimant (the claimant having proved that the accident was 
in the course of the employment) can it be said that the death was due to 
the pre-existing condition and not to the strenuous nature of the work. Un-
doubtedly, but for the pre-existing hypertension forking the soil would 
hardly cause death, yet even with hypertension the workman could have 
lived a long time provided he did not do heavy manual work. In our view 
the accident occurred not only because of the preexisting condition but in 
addition the nature of the work. We agree with Crane on Workmen's Com-
pensation when he says at p. 125 

"The meaning of this exception from liability is that the employer is 
not liable to pay compensation if the accident or the resulting death or 
incapacity was due solely to disease." 
In the U.K. the claimant had to prove a negative in that in order to suc-

ceed he had to establish that death was due to the accident and not from a 
pre-existing condition. In this colony the claimant proves his case by prov-
ing that death arose out of or in the course of the employment and the em-
ployer must then prove that the death was due to a pre-existing condition. 
In the U.K. it was considered sufficient proof to negative that death was 
due to the existence of a pre-existing condition if it were shown that al-
though there was a pre-existing disease the nature of the work contributed 
to the death. Falmouth Docks and Engineering Co. v. Treloar (1933) A.C. 
481. 

We can see no reason why by analogy an employer should not be 
treated as having failed to discharge the onus on him when the evidence 
shows that the nature of the workmen's work contributed to his death. 

As the appellant's did not discharge the burden of proof required under 
section 3 (1) (c) the appeal will be dismissed with costs $25.00. 

Appeal Dismissed. 
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(In the Supreme Court (Luckhoo, J.) November 27; December 31, 1958). 
Mandamus—Village Chairman and Councillor removed from office by Local Government 

Board—Pecuniary interest in contract with the Village Council—Opportunity to be heard before 
office declared vacant—Rules of natural justice—Local Government Ordinance, Cap. 150, s. 
35 (3). 

The applicant Dharry was in November, 1957, elected a member of the Rose Hall Vil-
lage Council to serve for two years from the 1st of January, 1958, and was in December, 1957, 
duly elected Chairman of the Council for the year 1958. A petition from twelve registered 
voters of the Village District was sent to the Governor in Council requesting that an inquiry 
be ordered under the provisions of section 70 of the Local Government Ordinance, Cap. 150, 
with a view to the dissolution of the Council. 
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The Governor in Council directed that an inquiry be held. Pursuant to that direction an in-
quiry was held. The applicant was present at the inquiry. One of the charges investigated during 
the inquiry related to a sale to the Council of wire and staples from a store owned by the appli-
cant's wife. It was proved or admitted that on 13th January, 1958, a requisition was placed by the 
District Commissioner. The requisition was signed by the applicant in his capacity as Chairman 
of the Council for and on behalf of the Council for wire and staples to be purchased from the 
store owned by the applicant's wife. In consequence of the requisition an order dated 17th Janu-
ary, 1958, was placed for those articles with the said store. In due course the articles were sup-
plied to and paid for by the Council. At the inquiry the applicant was given full opportunity of 
challenging or making any explanation he desired in respect of the sale and he admitted that he 
had placed the order for the purchase of the materials from his wife's store. The report of the 
inquiry was considered by the Governor in Council and the petition of the voters was refused. 
However, the findings in respect of the sale of the materials were considered by the Local Gov-
ernment Board and the Board declared the applicant's offices as an elected member and as 
Chairman vacant. The Board did not inform the applicant that it contemplated his dismissal from 
office on the ground that he had become disqualified to be elected a member of the Council by 
reason of the applicant being directly or indirectly pecuniarily interested in a contract with the 
Council. The applicant was offered no opportunity of making any explanation in exculpation of 
his action. The applicant applied for leave to apply for an order of Mandamus directed to the 
Board commanding the Board to restore the applicant to his offices as Councillor and Chairman. 

Held:      (i) The procedure should have been by way of application for a prerogative writ of 
Mandamus. 

(ii) On the facts admitted or proved the applicant was a person pecuniarily inter-
ested in a contract with the Council and was therefore disqualified to sit or 
vote in the Council. The Board was bound by the provisions of section 35 (3) 
of the Local Government Ordinance in such circumstances to declare the ap-
plicant's office as a member of the Council vacant. 

(iii) If it were incumbent on the Board to inform the applicant that it contemplated 
his removal from office on the ground in question so that he might have an 
opportunity of making a defence to the allegation, then in view of the explana-
tion offered by the applicant through his Counsel at the hearing of this applica-
tion, the Board would have been bound to declare vacant the applicant's office 
as a member of the Council. 

On either view the application for the writ would not be granted.  
J. T. Clarke for the applicant.  
G. M. Farnum for the defendant. 
Luckhoo, J: These proceedings originated from an application by way of 
motion by the plaintiff for leave to apply for an order of mandamus di-
rected to the Local Government Board commanding the Board to restore 
the applicant to the offices of councillor and Chairman of the Rose Hall 
Village Council, Corentyne, Berbice. 

The form of the application indicates that the applicant's legal advisers 
were under the impression that the prerogative writ of mandamus had been 
abolished in this Colony and replaced by an order of mandamus as has 
been done in England by the Administration of Justice (Miscellaneous Pro-
visions) Act, 1938, 1 and 2 Geo VI, Cap. 63, section 7. That that impres-
sion is erroneous is to be clearly seen from the judgment of Stoby J. in 
Coghlan v. Vieira delivered on the 24th June, 1958, where that point was 
raised and considered. 
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The facts forming the basis of the application may be summarised as fol-
lows:— 
The applicant was in the month of November, 1957, duly elected a member of 
the Rose Hall Village Council to serve for a period of two years commencing 
from and on the 1st January, 1958, and was in the month of December, 1957, 
duly elected Chairman of the said Council for the year 1958. On the 21st May, 
1958, the Governor in Council considered a petition from 12 registered voters 
of the Rose Hall Village District praying that an inquiry be ordered under the 
provisions of section 70 of the Local Government Ordinance, Cap. 150, with a 
view to the dissolution of the Council on the ground that the further continu-
ance in office of the Council was prejudicial to the welfare of the inhabitants of 
the Village District, and directed that an inquiry be held by Mr. L. B. Thomp-
son, Community Development Officer. Pursuant to that direction an inquiry 
was held by Mr. Thompson between the 2nd and 24th days of June, 1958 at 
which inquiry the applicant Mr. Dharry attended. One of the charges investi-
gated by Mr. Thompson during the inquiry related to a sale to the Council of 
wire and staples from a store owned by Mrs. Ethel Dharry, wife of the appli-
cant. The proved or admitted facts before Mr. Thompson in respect of that 
charge were that on the 13th January, 1958, a requisition signed by the appli-
cant in his capacity as Chairman of the Council for and on behalf of the Coun-
cil for 6 coils of barbed wire and 5 lbs staples to be purchased from the store 
owned by the applicant's wife was placed on the District Commissioner and in 
consequence an order for those articles dated 17th January, 1958, was placed 
on the said store. In due course, the articles were supplied to and paid for by 
the Council. On the order which has been exhibited in these proceedings there 
appears in the handwriting of the applicant a direction indicating the vote from 
which payment of the articles was to be made. At the inquiry the applicant 
who is a barrister at law practising his profession for some years in British 
Guiana was given full opportunity of challenging or making any explanation 
he desired in respect of this sale and he admitted that he had placed the order 
for the purchase of the materials from his wife's store. After Mr. Thompson's 
report of the inquiry had been considered by the Governor in Council the Vil-
lage Council was informed that the prayer of the petitioners had been refused. 
It would appear, however, that Mr. Thompson's findings in respect of the sale 
of the wire and staples referred to above were considered by the Local Gov-
ernment Board for on the 30th September, 1958, the following communication 
was served on the applicant— 

DEPARTMENT OF LOCAL GOVERNMENT, 
   Lot 6, Brickdam,  
        Georgetown,  
            British Guiana  
               29th September, 1958. 
Sir, 

I have to inform you that the Local Government Board, acting under the 
provisions of section 35 (3) of the Local Government Ordinance Cap. 150, has 
declared your office as an elected member of the Village Council of the Rose 
Hall Village District to be vacant. 
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2. This action was taken as the result of the Board being satisfied that 
you had become disqualified to be elected a member of the Council in accor-
dance with the provisions of section 33 of the Local Government Ordinance, 
Cap. 150. 

I have the honour to be, 
Sir, 

Your obedient servant, 
Sgd. L. A. Fonseca 

Secretary, Local Government Board 
Mr. D. Dharry,  

Rosehall, 
(Through District Commissioner, East Berbice)" 
The basis of the Board's decision declaring vacant the applicant's office 

as an elected member of the Council and consequently also his office as 
Chairman of the Council is that the applicant was directly or indirectly pecu-
niarily interested in a contract with the Council and thereby under the provi-
sions of the Ordinance becoming disqualified to be elected a member of the 
Council and thus rendering his office as Councillor to be declared vacant 
either by the Council or the Board under the provisions of section 35 of the 
Ordinance. 

The Board in compliance with the provisions of subsection (3) of section 
35 of the Local Government Ordinance, Chap. 150, ordered the returning 
officer to hold the election of a Councillor in place of the applicant. This 
election was stayed pending these proceedings. 

When the motion came on for hearing ex parte it was ordered that notice 
be given to the Board to show cause why a writ of mandamus should not 
issue directed to the Board commanding the Board to restore the applicant to 
the offices of Councillor and Chairman of the Council and it was further or-
dered that the Board be at liberty to file and to serve on the applicant an affi-
davit in reply. One Louis Aubrey Fonseca thereafter swore to an affidavit in 
which he described himself as Secretary to the Board, a statutory body in-
corporated by the Local Government Ordinance, Cap. 150. After stating the 
fact that under the provisions of section 70 of the Ordinance an inquiry was 
directed by the Governor in Council to be made by Mr. Thompson, that Mr. 
Thompson's findings in respect of the above mentioned sale were considered 
by the Board at a meeting held on the 22nd September, 1958, and that the 
Board was satisfied that the provisions of section 35 (1) (b) of the Ordinance 
applied to the applicant and that the Board in accordance with the provisions 
of section 35 (3) of the Ordinance had declared the office of the applicant 
vacant, Mr. Fonseca swore that the Board was not acting in a judicial nor a 
quasi judicial capacity, that he had been informed and verily believed that 
"the order for mandamus" would not lie to restore the applicant to any office 
declared vacant by the Board pursuant to the said provisions of the Ordi-
nance, and that the Board had no power to restore the applicant to any office 
declared vacant by the Board. 

It no where appears from the affidavit that Mr. Fonseca was authorised 
by the Board to make the affidavit or the statements contained therein. Fur-
ther under the provisions of section 6 of the Ordinance it is 
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enacted that the Secretary shall have the powers and perform the duties which 
are specified in the Ordinance and in the By-laws made under the Ordinance. I 
can find no provision in the Ordinance or in the By-laws which empowers the 
Secretary to make the affidavit filed in these proceedings. Be that as it may, the 
Solicitor General who appeared for the Board in the proceedings subsequent to 
the issue of the writ conceded that the legal objections sought to be raised 
against the issue of the writ were wholly without merit. When the matter came 
on for hearing for the purpose of the Board showing cause why a writ should 
not issue it was stated by Mr. Clarke that the office of Chairman of the Council 
had already been filled and that consequently the applicant now sought restora-
tion only to the office of Councillor. The issues not being clearly defined and 
counsel's submissions not being fully presented, and the Court entertaining 
doubt upon the law and the facts, the writ was granted "in order that the points 
of law may be more solemnly discussed upon the return." 

At the hearing upon the return being duly made, several submissions were 
made by both counsel; these are considered later in this judgment. It was, 
however, conceded by the Solicitor General that the remedy by way of an ac-
tion for a declaration that the applicant is still a Councillor of the Council is not 
equally convenient, beneficial or effective. 

The applicant—plaintiff on the writ issued at the hearing on the return 
stated that he had explained to Mr. Thompson at the inquiry that the order in 
question was originally made on Messrs. S. Wreford & Co. New Amsterdam, 
Berbice for the supply of the barbed wire and the that Village Overseer had 
also explained to Mr. Thompson that he (the Overseer had caused the name of 
the suppliers to be changed from that of S. Wreford & Co to that of E. M. 
Dharry prior to the applicant signing the order. The applicant has in fact admit-
ted that he well knew of the change in the name of the suppliers. He, however, 
has offered the explanation that the wire and staples were required urgently for 
self help work on a Sunday when the firm of Wreford & Co. was closed and it 
was convenient for E. M. Dharry's store to supply those materials as the store 
is situate at Rose Hall Village. The Order was placed on Mrs. E. M. Dharry's 
store on the 17th January, 1958 a Friday while the requisition was dated the 
13th January, 1958—a Monday. Even if the order had been placed on a Sun-
day there is nothing to suggest that the work to be executed was of such a na-
ture that it was necessary to do it on that Sunday e.g. no sudden emergency or 
calamity arising from an act of God or otherwise, assuming this provides a 
ground which could be considered germane to the issue. 

Although the applicant has become the plaintiff on the issue of the writ, it 
will perhaps avoid confusion if I continue to refer to him as the applicant. The 
first point which calls for consideration is whether or not the contract entered 
into by and between the Rose Hall Village Council and Mrs. E. M. Dharry the 
wife of the applicant is one in which the applicant was either directly or indi-
rectly pecunarily interested. It is provided by section 33 of the Local Govern-
ment Ordinance, Cap. 150, that a person shall be disqualified for being elected 
a member of a Village Council, or having been elected to sit or vote in a Coun-
cil, if he is either directly or indirectly pecuniarily interested in any contract 
with the Council. To interpret the words "if he is either directly or indirectly 
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pecuniarily interested in any contract" in that section one must look at the 
object sought to be attained by the provision. It was pointed out by Lindley 
L. J. in Nutton v. Wilson (1889) 22 Q.B.D. 744, 748 that the object of sec-
tions of this kind was "to prevent the conflict of interest and duty which 
might otherwise inevitably arise". 

An interest, within the meaning of the section must be something more 
than a sentimental interest such as that arising from the natural love of a 
husband for his wife but it need not be a pecuniary advantage (See England 
v. Inglis (1920) 2 K.B. 636). It must be a pecuniary interest. The short answer 
to the point is that given by the Solicitor General that the plaintiff's liability 
to assessment of income tax under the Income Tax Ordinance, Cap. 299 and 
the amount of income tax he would be liable to pay are determined having 
regard to the income of his wife. Such income would include the gains or 
profits or losses as the case may be from his wife's business. The contract in 
question was therefore one in which the applicant was pecuniarily interested. 

The second point for consideration is the effect of such a pecuniary in-
terest on the applicant's membership of the Council. Under the provisions of 
section 35 (1) (b) of the Ordinance where an elected member of a Village 
Council becomes disqualified to be elected a member of the Council the 
Village Council shall forthwith declare his office to be vacant and signify the 
vacancy by notice to be posted in the Village Office and sent to the Board 
through the Commissioner. An elected member of a Village Council would 
by virtue of section 33 of the Ordinance become disqualified to be elected a 
member of the Council if he is either directly or indirectly pecuniarily inter-
ested in any contract with the Council. The contract in question therefore had 
the effect of causing him to become disqualified to be elected a member of 
the Council. The Village Council did not as was required by section 35 de-
clare the applicant's office to be vacant. The Board, however, purporting to 
act under the provisions of subsection (3) of section 35 of the Ordinance after 
considering Mr. Thompson's report declared the applicant's office to be 
vacant and notified the Village Council and the applicant to that effect and 
ordered the Returning Officer to hold an election of a Councillor in place of 
the applicant. 

Mr. Clarke has submitted that the provisions of sections 33 and 36 of 
the Ordinance indicate that the only sanction in respect of an elected member 
being either directly or indirectly pecuniarily interest in a contract with the 
Council is that he is prohibited under penalities from sitting or voting in the 
Council. When the provisions of section 35 (1) (b) of the Ordinance are 
considered, however, it will be seen that that is not the only sanction pro-
vided. It must not be overlooked that pecuniary interest in a contract with the 
Council does not ipso facto vacate the office of a Councillor, although it 
renders him liable to penalities under section 36 and it may be to be ousted 
by quo warranto. Not until his office is declared vacant either by the Council 
or by the Board is it rendered vacant. It was therefore necessary to make 
provision by section 33 that a person elected a member of a Village Council 
shall be disqualified to sit or vote in the Council if he is either directly or 
indirectly interested in a contract with the Council. 
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Mr. Clarke further submitted that in any event disqualification attaches 
only for such period as the contract subsists. In Lewis v. Can (1877) 1 Ex. 
D. 484 decided under the Municipal Corporations Act 1835, it was held 
that the disqualification which the Councillor incurred from time to time in 
respect of a number of small contracts with the Council ceased as soon as 
his interest in the particular contract terminated, and that not having been 
removed from office he was entitled to act subsequently as Councillor. The 
decision in Lewis v. Can was followed in Cox v. Truscott (1905) 69 J.P. 
174 but this latter case has been criticised. It is to be observed that the Eng-
lish statutes under which those cases were decided did not penalise a Coun-
cillor who entered into a contract with the corporation so long as he did not 
act as a Councillor while disqualified. For example, section 12 of the Mu-
nicipal Corporations Act 1882 provided inter alia that a person shall be 
disqualified for being elected and for being a Councillor, if and while, he 
has directly or in directly...........any interest in any contract of employment 
with by or on behalf of the Council. The words "if and while" in the Act 
are significant and distinguish the English enactment from the correspond-
ing local enactment. 

In my view the Board could properly seek to act under the provisions 
of subsection (3) of section 35 of the Ordinance with a view to declaring 
the applicant's office vacant. 

It was submitted by both the Solicitor General and Mr. Clarke that the 
Board acting under the provisions of subsection (3) of section 35 had a dis-
cretion as to whether, if satisfied that the provisions of paragraph (b) of 
subsection (1) of that section applied to the applicant, the Board should 
declare his office to be vacant. The relevant portion of the enactment is— 

"Where no notice under subsection (2) of this section (which inter alia 
relates to receipt by the Board of notice from the Village Council that a 
Councillor's Office has been declared vacant) has been received by the 
Board, but the Board is satisfied that the provisions of paragraphs (a), 
(b) or (c) of subsection (1) of this section apply to any member of any 
Village Council the Board may declare his office to be vacant 

The word "may" is ordinarily permissive or enabling but there are cases 
where its use is to be regarded as mandatory, for example, where a statute 
directs the doing of a thing for the public good. The object of the enactment 
is to be looked at. Subsection (1) of section 35 makes it obligatory upon a 
Village Council to declare a Councillor's seat vacant in the same circum-
stances and I rather think that it is likewise obligatory despite the use of the 
word "may" in subsection (3) of that section for the Board in those circum-
stances to make a like declaration. 

Even if I am in error in that interpretation it would not in the particular 
circumstances of this case affect the result of these proceedings in view of 
the explanation offered by the applicant at the hearing before me. It was 
contended that the applicant was never given an opportunity to exculpate 
himself and that therefore the Board in declaring his office vacant in such 
circumstances infringed the principles of natural justice. 
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In this connection reference should be made to the case of The Local 
Government Board v. Arlidge (1915) 84 L.J. K.B. 72 at p. 79 where Lord 
Haldane said— 

"Such a body as the Local Government Board has the duty of enforcing 
obligations on the individual which are imposed in the interests of the 
community. Its character is that of an organisation with executive func-
tions. In this it resembles the great Departments of State. When, there-
fore, Parliament entrusts it with judicial functions, Parliament must be 
taken, in the absence of any declaration to the contrary, to have intended 
it to follow the procedure which is its own, and is necessary if it is to be 
capable of doing its work efficiently." 

What Lord Haldane has stated in reference to the Local Government Board 
in England is applicable to the Board in this Colony. But there is no require-
ment for the Board to take evidence on oath as at a trial or even for parties to 
be heard orally. But in my view a fair opportunity must be given to any per-
son who is a party "in the controversy to correct or contradict any relevant 
statement prejudicial to his view." 

The Board acted on Mr. Thompson's report without informing the appli-
cant that it contemplated his removal from office. In that view it was incum-
bent upon the Board to inform the applicant that it contemplated his removal 
from office on the ground in question so that he would have had an opportu-
nity of making a defence to the allegation just as much as, before declaring a 
Councillor's office to be vacant on the ground (under paragraph (c) of section 
35) that he failed throughout a period of three consecutive months to attend 
any meeting of the Council, unless the failure was due to some reason ap-
proved by the Council, the Board would have had to give the Councillor an 
opportunity of showing that his failure was due to some reason approved by 
the Council. The deprivation of elected office of Councillor is a judicial act 
and a deprivation of a right and must be distinguished from the deprivation 
of a privilege c.f. Nakkuda Ali v. Jayaratne (1951) A.C. 66 P.C, an applica-
tion for certiorari, where the respondent the Controller of Textiles in Ceylon 
had cancelled the applicant's textile licence under a regulation which em-
powered to do so "where the Controller has reasonable grounds to believe 
that any dealer is unfit to be allowed to continue as a dealer." It was held that 
when the respondent cancelled the licence he was taking executive action to 
withdraw a privilege and was not determining a question; that bad faith 
apart, his decision could not be questioned and that it not being prescribed in 
the regulations there was no obligation on the part of the respondent to hold 
an inquiry, public or private, before he acted. 

The general principle forming the basis of the Court's jurisdiction in 
these matters has been stated by Atkin L. J. (as he was then) in Rex v. Elec-
tricity Commissioners (1924) 1 K.B. 171, 205 (where he was dealing with 
the prerogative writs of prohibition and certiorari)— 

"..................the operation of the writs has extended to control the pro-
ceedings of bodies who do not claim to be, and would not be recognised 
as, Courts of justice. Wherever any body of 
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persons having legal authority to determine questions affecting the rights 
of subjects, and having the duty to act judicially, act in excess of their 
legal authority, they are subject to the controlling jurisdiction of the 
King's Bench Division exercised in these writs." As was said by Lord 
Hewart C.J., in Rex v. Legislative Committee of the Church Assembly 
(1928) 1 K.B. 411, 415 when quoting this passage, 

"In order that a body should satisfy the required test it is not enough 
that it should have legal authority to determine questions the rights 
of subjects; there must be superadded to that characteristic the fur-
ther characteristic that the body has the duty to act judicially." 

The question to be determined whether the applicant has contravened the 
provisions of the Ordinance to make him subject to the provisions of section 
35 (1) (b) of the Ordinance is one of law. In addition the Board has the duty 
to act judicially in determining that question. 

But whether or not the Board's action is to be regarded as infringing the 
principles of natural justice in the circumstances of this case set out above, it 
has clearly emerged at the hearing of this matter from the applicant through 
his Counsel that the applicant himself as Chairman of the Council signed the 
requisition for the materials knowing that the order was to be directed to his 
wife's store. His explanation to this Court for so doing does not disclose the 
existence of any such calamity or emergency having arisen requiring any 
such step to be taken at the time. But that apart the prohibition imposed by 
the Ordinance is absolute. The Board would, had his explanation given to 
this Court been before it, have had no option under the Ordinance but to de-
clare the applicant's office vacant. Even if it were held that a discretion was 
vested in the Board under the provisions of subsection (3) of section 35 of 
the Ordinance there was nothing emerging from the applicant's explanation 
to this Court upon which it could be said that the Board may conceivably 
have exercised its discretion with any different result. 

A writ of mandamus is a prerogative writ and not a writ of right and the 
granting of it is in this sense discretionary in the Court, whether it shall be 
granted or not. The Court will not grant a mandamus to restore to an office a 
party who was irregularly removed therefrom if it appears on his own show-
ing that there was good ground for his removal if the proceedings have been 
regular. 

R. v. London Corporation (1787) 2 T.R. 177; 100 E.R. 96. 
Further, the Court in its exercise of its discretion will not make absolute a 
rule nisi to reinstate a Councillor in office from which he may again be im-
mediately removed for the same cause and by the same party. 

R. v. Griffith (1822) 5 B & Ad. 731; 106 E.R 1358. 
On those grounds the application must fail and the rule nisi discharged. 

One further matter remains for consideration. It was submitted by the 
Solicitor General that it is a condition precedent to the bringing of 
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these proceedings by way of mandamus for the applicant to show that there 
was a demand for performance of the act of reinstating the applicant to his 
office and refusal by the Board of compliance with that demand. Mr. 
Clarke submitted that it was not necessary in a case of removal from office 
for such a demand and refusal of compliance to be shown and that in any 
event the affidavit of the Secretary of the Board filed in answer to the ap-
plication showed that the Board was determined not to re-instate the appli-
cant whether or not a demand therefore was made. 

The general rule is that such a demand and refusal prior to the filing of 
an application for mandamus must be shown by the applicant unless it is 
apparent that a demand would have been futile. There are exceptions to that 
rule one example of which is to be found in the case of The King v. Henley 
Revising Barristers (1912) 3 K.B. 518, where such a demand would in any 
event have been incapable of compliance as the time for the act required to 
be done had by statute already expired. I can find no good ground for con-
cluding that the general rule should not apply in this matter. 

I have, I think, sufficiently shown that the affidavit sworn by the Secre-
tary of the Board and filed in these proceedings cannot affect the Board vis-
a-vis the applicant. In this regard I should perhaps refer to the fact that un-
der the provisions of section 4 of the Local Government Ordinance, in any 
legal proceeding by or against the Board, any necessary authority to a so-
licitor may be signed by the Secretary of the Board but no power is given 
the Secretary to carry on or defined any action or prosecution in any Court 
of Justice for or on behalf of the Board as it is given the Secretary under 
section 18 of the Ordinance in respect of any village or country district. 

The applicant has in my view failed to comply with the condition 
precedent to the bringing of the application which must on this ground as 
well fail with the rule nisi being discharged. 

As regards the question of costs, the proceedings were protracted 
mainly as a result of the procedure adopted by those responsible for the 
conduct of the defendant's case in the earlier stages and in the exercise of 
my discretion I order each party to bear his own costs. 
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(In the Supreme Court (In Chambers) On Appeal From the Rice Farmers 
Assessment Committee for the Berbice/Corentyne Districts (Stoby, J.) 
June 7; 14; December 24, 1958). 
Rice Farmers—Assessment of local authority rates—Necessity for appraisement 

of lands before amount for rates can be added to basic rent—Meaning of "highly main-
tained" estate—Rice Farmers (Security of Tenure) Ordinance, 1956, s. 23 (1). 

The tenant Khan rented 92 acres of rice land situate at No. 63 Village, Coren-
tyne Berbice, from Rahaman. Khan applied to the Assessment Committee for the 
Berbice 
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Corentyne Districts to have the rice land assessed. The land apparently was situate 
partly in the first depth and partly in the second depth. It was the practice for the lo-
cal authority of the area to appraise lands in the first depth but not in the second 
depth and the rates levied on the appraised value. Whatever work was done in the 
second depth was borne by the first depth. 

Held: If the second depth is not appraised then no rates are payable in respect of 
the second depth as a rate can only be levied after appraisement. As section 23 (1) (a) 
of The Rice Farmers (Security of Tenure) Ordinance, 1956, specifically limits an 
addition to the basic rent to cases where rates are paid, if no rates are paid in respect 
of the second depth then there can be no addition to the basic rent in respect of the 
rice land situate in the second depth. 

In deciding whether an Estate is highly maintained the test is the expenditure in-
curred on works which come under the definition of good estate management. No 
hard and fast rule as to the amount spent can be laid down. The purpose of granting 
an increase under section 23 (1) (d) of the Ordinance is to encourage the proprietor to 
put and keep his estate in good condition. If he achieves that objective he is highly 
maintaining it. 

Appeal Allowed. 

B. O. Adams for the Appellant. 
Respondent in person. 

Stoby, J: This is an appeal from the decision of the Assessment Committee 
of the Berbice-Corentyne District. 

The tenant (respondent) applied to the Committee to have 92 acres of rice 
land situate at No. 63 Village assessed. 

The Committee assessed the rental at $19.77 per acre. This sum was ar-
rived at as follows: 

(i)     Basic rent per year per acre $10.00 
(ii)     Increase assessed under section 23 (1) (a) Local 

Authority Rates $3.74 plus 5 % 3.93 
(iii)     Increased assessed under Section 23 (1) (b) $3.18 

plus 5% 3.34 
(iv)     Increase assessed under Section 23 (1) (d) (Es- 

tate Charges)   2.50 
$19.77 

The landlord (appellant) has not disputed the correctness of the assessment 
under (i) and (iii) above but in respect of the sum of $3.93 for Local Authority 
rates it is contended that the Committee wrongly construed Section 23 (i) (a). 

Section 23 (i) (a) of the Rice Farmers (Security of Tenure) Ordinance is as 
follows: 
"Subject to the provisions of this Ordinance, the following amounts may be 
added to the basic rent per acre payable by a tenant on or after the 1st day 
of May, 1956; 
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(a)  an amount equivalent to the amount per acre payable by the landlord 
in respect of the holding by way of rates under any Ordinance provid-
ing for local government, plus five per centum of such latter amount;" 

The evidence of Mr. F. Cumberbatch, the Assistant District Commissioner 
is that Rates are collectible in certain Districts on the appraised value of the 
property. In No. 63 and other Districts, the second depth Lands are not ap-
praised. Whatever work is done in the second depth is borne by the first depth. 
The first depth consists of 525 acres while the second depth consists of 579 
acres. 

If the second depth lands are not appraised then no rates are payable in re-
spect of the second depth. Section 96 (1) of the Local Government Ordinance, 
Cap. 150, requires the Board or Village Council or country authority to have 
an appraisement of the lots and buildings in a district. A rate can only be levied 
after an appraisement. So important is this principle that provision is made by 
section 118 (2) of Cap. 150 for Crown or Colony lands within a Village or 
country district to be appraised if such lands are leased. The lands are then li-
able for rates and if the lessee does not pay the rates his right title and interest 
on the land can be sold. If on the other hand Crown or Colony land is leased by 
the Local Authority who in turn has sublet the land or if the Local Authority 
owns land and sublets it there could be no point in such land being appraised 
for rates as in the event of non-payment the Local Authority would have no 
means of collecting the rates. Probably in the present case that is the reason 
why the second depth was not appraised. Whatever the reason, however, sec-
tion 23 (i) (a) of the Ordinance specifically limits an addition to the basic rent 
to cases where rates are paid and consequently if no rates are paid there can be 
no addition to the basic rent. 

The proper course for the Committee to have adopted was to divide the 
Local Authority rates to wit $4127.04 by the acreage of the first depth to wit 
525 acres. This would give $7.86. The addition of 5 % would make the total 
under section 23 (i) (a) $8.25. 

It should be noted that there is no evidence regarding how much land the 
respondent has planted in the first depth and how much in the second. The sum 
of $8.25 refers to first depth land; in so far as the second depth is concerned 
there should be no increase under this head. 

The other objection raised in this appeal was in respect of the increase un-
der section 23 (i) (d). This section is as follows: 

"Subject to the provisions of this Ordinance, the following amounts 
may be added to the basic rent per acre payable by a tenant on or after the 
1st day of May, 1956:— 

(d) an amount in respect of estate charges if any which shall not ex-
ceed the appropriate amount set out in the fifth schedule to this   Ordi-
nance." 
The fifth schedule permits an increase of $7.50 per acre to the basic rent 

when an estate is highly maintained in an area declared under the 
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Drainage and Irrigation Ordinance and $2.50 when it is partly maintained. 
The Committee held that the appellants estate was partly maintained. 

Section 2 of the Ordinance defines "estate charges" as expenses in-
curred by a landlord, other than those referred to in paragraphs (a) (b) and 
(c) of section 23 of this Ordinance, in the improvement and maintenance of 
any holding carried out for the purpose of cultivating paddy; 

The evidence before the Committee relating to estate charges was ex-
ceedingly unsatisfactory. The appellant stated that his estate was highly 
maintained and the respondent stated that the estate was partly maintained. 
On that evidence the Committee made this finding of fact "the holding of 
the applicant is partly maintained." 

It is difficult to determine on what evidence that finding was made. In 
order to decide whether an estate is partly or wholly maintained the Com-
mittee must have evidence of the expenditure incurred by the landlord in 
maintaining his estate. The expenditure must not be in connection with Lo-
cal Authority or drainage of water rates but must be expenditure on drains, 
canals and so on. The definition of "rules of good estate management" in 
Section 2 of the Ordinance is some guide to the kind of expenditure con-
templated under section 23 (i) (d). 

In my view the Committee had no evidence upon which this issue 
could be decided and in accordance with section 26 (5) (b) of the Or-
dinance I refer this issue back to the Committee to make a fresh investi-
gation. In deciding what increase should be given to the appellant under 
section 23 (i) (d) of the Ordinance the Committee must bear in mind that to 
decide whether an estate is highly maintained the test is the expenditure 
incurred on works which come under the definition of good estate man-
agement. No hard and fast rule as to the amount spent can be laid down; if 
the kokers, dams, canals, drains, and so on are in order then the estate is 
highly maintained although the expenditure is nominal. But on the other 
hand if the Committee is satisfied that there has been colossal expenditure 
and yet the dams, canals and so on are not in order due to causes beyond 
the control of the owner the estate is still highly maintained. The purpose 
of granting an increase under section 23 (i) (d) is to encourage a proprietor 
to put and keep his estate in good condition. If he achieves that objective 
he is highly maintaining it. 

The result is that this appeal is allowed as to item (ii) which is varied as 
follows: 
(ii) Increase assessed under section 23 (i) (a) $7.86 plus 5% $8.25 with re-
spect to the first depth. 

No increase assessed with respect to the second depth. 
(iv) As to item (iv) the matter is referred to the Committee to make a fresh 
assessment with regard to section 23 (i) (d). 

The respondent will pay the appellants costs fixed at $20.00. 
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(In the Full Court (Holder, C.J., Phillips and Date, J.J.) February 11; 18, 
1958). 

Legal Practitioners' Ordinance, Cap. 30—Application by Attorney General to 
strike Barrister-at-Law off the Roll of Court or other Order—Facts admitted—
Identification by Barrister at a Bank of a person unknown to him—Gross recklessness 
and conduct not in keeping with traditions of the Bar—Barrister suspended from prac-
tice. 

A Bank wrote one M.M. notifying her of the remittance from abroad of a sum of 
money payable to her. The letter was apparently intercepted by her brother E.N. who 
took his reputed wife K.M. and the Barrister to the Bank where K.M. impersonated 
M.M. and obtained the money. The Barrister identified K.M. as M.M. by signing a 
certificate to such effect on the back of the draft. When M.M. applied to the Bank for 
the money the Bank asked the Barrister for an explanation and the Barrister gave the 
Police a full statement in which he said that he did not in fact know M.M. and relied for 
the identification on the word of a person whom he knew only casually. The Barrister 
received a fee for his services in identifying K.M. 
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The Attorney General applied under sections 20 and 37 of The Legal Practitioners 
Ordinance, Chapter 30, for an Order of the Court that the Barrister be struck off the 
Rolls or that he be suspended from practice as a legal practitioner or that such other 
Order be made as the Court might think fit. 

Held: That the Barrister's conduct in identifying a person he did not know for a fee 
amounted to gross recklessness and conduct not in keeping with the high traditions of 
the Bar which was his duty at all times to maintain and uphold. After taking into con-
sideration the Barrister's youth, his recent admission to practice and his report to the 
Police the Court ordered that the Barrister be suspended from the practice of his pro-
fession for three months. 

Case cited: In Re Patrick Dargan, Barrister-at-Law—Official Gazette 
dated June 5, 1907, page 1588. 

A. M. I. Austin, Q.C., Attorney General (and G. S. Gillette, Crown Coun-
sel) for the Applicant. 

C. Lloyd Luckhoo, Q.C., (and C. V. Wight) for the Respondent. 
Judgment of the Court: This is an application by the Attorney General 

for an order that a certain Barrister-at-Law be struck off the Roll of the Court 
or that he may be suspended from practising as a legal practitioner or that such 
other order may be made as the Court shall think fit. The application is based 
on certain alleged acts of misconduct set out in the affidavits filed in support of 
it. No reply has been filed and the facts are admitted. 

The Attorney General informed the Court that he did not appear for any 
party that has been aggrieved and the reason for his appearance, and in fact, for 
the motion, was that he, as Attorney General, has a special responsibility for 
maintaining the honour and integrity of the Bar. 

It is settled law that this Court has always had the power of depriving a 
Barrister-at-Law who has been admitted by it of his right to practise before the 
Courts of the Colony, such power being incidental to that of admitting to prac-
tise. The procedure is by motion or petition, thus ensuring the person com-
plained against an opportunity of being heard in his own defence, but the Or-
dinance conferring the power on the Court does not say by whom the motion 
or petition shall be made, nor does it in any way limit any right which may, 
apart from it, belong to any person or persons to bring any alleged misconduct 
of a Barrister to the notice of the Court. (Vide In re PATRICK DARGAN, 
Barrister-at-Law—Official Gazette dated June 5th, 1907, page 1588). 

The application is straightforward and practically uncontested. The facts 
are set out in the affidavits which accompany it. 

It appears that one William Naraine of British Guiana who is at present re-
siding in England and employed as a butler in London, has his mother and his 
sister Miriam Murgen living in British Guiana, and that he sends money from 
time to time to his sister whose address used to be 17 Durban Street, Lodge, 
but who now lives at Hope Yard, Enmore, East Coast, Demerara. On 10th 
July, 1957, Miriam Murgen received a letter from her brother informing her 
that he had sent her $959.78, as a result of which she went to Barclays Bank, 
Georgetown, on 15th July, 1957, where she was told that the money had 
already been paid on 8th July by the Bank to 



 27
IN RE A LEGAL PRACTITIONER 

a woman purporting to be Miriam Murgen who had been identified by the Bar-
rister concerned. As a result of Miriam Murgen's visit to the Bank on 15th 
July, the Barrister concerned was invited to go to the Bank when he was in-
formed of the claim by the real Miriam Murgen and asked to explain his iden-
tification of the woman purporting to be Miriam Murgen on 8th July. As a re-
sult of his being called upon by the Bank for his explanation the Barrister 
made a report to Sergeant Alexander at the Brickdam Police Station on 15th 
July, and gave a statement in which he set out the details of his visit to the 
Bank on 8th July, and the circumstances under which he signed his name on 
the back of the draft identifying the person purporting to be Miriam Murgen. 

On 19th July, the Barrister made a further statement to the Police. The 
statements given by him to the Police are sufficiently full and show that he did 
not personally know the woman whom he had identified as Miriam Murgen 
but that he had relied upon a statement made to him by a man whom he had 
known casually for some years who had taken her to his Chambers and whose 
name he did not even know. 

It is apparent that a letter from the Bank notifying Miriam Murgen of the 
arrival of the money had not been received by Miriam Murgen and that her 
brother Ernest Naraine had taken his reputed wife, Khartoum Mohamed, to the 
Bank and had drawn the money. Ernest Naraine must have opened the letter 
from the Bank as it was that letter which was presented to the Bank on 8th July 
in order to obtain payment. Khartoum Mohamed went to the Bank to imper-
sonate Miriam Murgen, accompanied by Ernest Naraine and the Barrister. 

The Court has been informed that satisfactory arrangements have been 
made with the Bank and with Miriam Murgen for the refund of the money. 
Ernest Naraine and Khartoum Mohamed have both been charged with obtain-
ing the money by false pretences. 

We accept the view that the clerk at the Bank relied upon and believed the 
identification made by the Barrister by reason of his status as such. Where a 
Bank, or anyone for that matter, accepts a lawyer for the purposes of identifi-
cation, the Bank or such person relies implicitly on his word because he is a 
lawyer. He is accepted because of his integrity and because it is considered that 
his word can be relied upon. It is in the interest of the profession as a whole 
that it is so and that it should remain so. 

It has not been questioned that the Barrister did not take the proper and 
necessary steps to satisfy himself of the woman's identity but it was urged on 
his behalf that his irresponsible and negligent conduct was not a result of any 
improper motive but from youthful inexperience. His conversation at the Bank 
and his subsequent conduct in sending his clerk to find out if the woman really 
resided at that address point to the fact that he had grave misgivings as to 
whether he ought properly to have identified her. Furthermore, despite the dis-
quieting information received from his clerk no steps were taken by the Barris-
ter to inform the Bank even then of this fact and of the true circumstances in 
which he had made the identification. It is only after the Bank had obtained the 
information that the money had been paid out to the wrong person and the Bar-
rister 
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had been called upon to explain his conduct that he saw fit to inform the 
Bank and the Police of the circumstances that he mentions in his statement. 

We are not unmindful of the Barrister's inexperience (as he had been 
admitted to practice only three months previously). We are, however, of 
the opinion that his conduct in these circumstances in identifying the per-
son whom he did not know to earn a fee of $10 amounted to gross reck-
lessness and conduct not in keeping with those high traditions of the Bar 
which it is his duty at all times to maintain and uphold. The Courts are the 
defenders and also the guardians of the honour of the legal profession. The 
faith and trust reposed by the public in members of the profession must be 
maintained and the standard of conduct kept at a high level by the Court 
and by the profession itself; the word of a Barrister must be trusted and 
respected always. If the conduct of a lawyer falls below what is expected of 
him the Court has a duty to take appropriate action in the matter. 

The Attorney General further said that it ought to be brought to the at-
tention of the Court, though this is not the ground on which the application 
is made, that the proffered exculpatory statements of the Barrister made to 
the Police revealed certain undesirable features and an exposure of a most 
reprehensible practice. It is most unprofessional for a Barrister to give a 
commission or present to anyone introducing business to him and such 
conduct, if detected, would imperil his position as a Barrister. We will say 
nothing more in this regard as it is not a part of the complaint in this appli-
cation. 

We take into consideration the Barrister's youth, his suggested in-
experience and the action taken by him in reporting the matter to the Police 
and the statements made in connection with such report; the arrangements 
that were made for the repayment of the money and the actual repayment 
effected, and also the expression of contrition and regret urged by Counsel 
on his behalf. But we would be unmindful of our duty if we regarded this 
breach of conduct lightly. We ourselves regret the occurrence and the ne-
cessity for disciplinary proceedings, but we must ensure that the high tradi-
tions of the Bar are preserved. 

We order that the Barrister against whom the complaint set out in the 
application and referred to in the affidavits has been made be suspended 
from the practice of his profession for a period of three months with effect 
from to-day, 18th February, 1958. 
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(In the Full Court, on appeal from the Liquor Licensing Board for the 
County of Berbice, (Holder, C.J., and Phillips, J.) February 7, 14, 21. 
1958). 

Intoxicating Liquor Licensing Ordinance—Provisional grant made—Application 
for final grant—Procedure on such application—Whether obligatory on Board to hear 
original opposers to provisional grant on application for final grant—Intoxicating Liquor 
Licensing Ordinance, Cap. 316, s. 27 (2). 
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On an application for a final grant of a licence under The Intoxicating Liquor Licensing 
Ordinance, Cap. 316, it is not obligatory on the Board to whom the application is made to 
hear the original opposers to the application for a provisional grant. 

Appeal Dismissed. 
S. D. S. Hardyal for the Appellant. 
C. L. Luckhoo, Q.C., for the Respondent. 
Judgment of the Court: In this appeal the only point of any merit ar-

gued by Counsel for the appellant was that the provisions of section 27 (2), 
of the Intoxicating Liquor Licensing Ordinance, Chapter 316 had not been 
complied with. 

The section reads thus:— 
"A provisional grant shall not be of any validity until declared to 
be final by an order of the board made, after notice given as re-
quired by the board, at a general licensing meeting or transfer ses-
sions. The declaration shall be made if the board is satisfied that 
the premises have been completed in accordance with the plans 
aforesaid, and when a declaration has been made the procedure and 
forms prescribed in section 19 of this Ordinance, with the neces-
sary variations, shall apply." 

It was submitted that the only procedure prescribed by the Ordinance 
for the final grant of a licence after a provisional grant has been made is 
that prescribed by this section and not section 13 as contended by counsel 
for the respondent—that no notice was given by the board as required; that 
the board had no jurisdiction or alternatively had exceeded its jurisdiction 
in making a declaration for a final grant of the provisional licence granted 
herein to the respondent. 

The words that fall to be construed are:— 
"After notice given as required by the board at a general licensing 
meeting or transfer sessions." 

The only other statutory notices that are required by the Board are 
those mentioned in section 10. 

It was not contended that those statutory notices had not been given in 
conformity with that section. 

The general licensing meeting was convened on the 2nd September, 
1957. 

The respondent's application was adjourned for hearing on the 9th Sep-
tember, 1957, and continued on the 18th September and finally concluded 
on the 1st of October, 1957, when the declaration was made for the final 
grant. 

So that, it is abundantly clear that the declaration for the final grant was 
made at an adjourned general licensing meeting which is permissible under 
the provision of section 11 (3) of the Ordinance. 
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It is admitted that notice had been duly given of the general licensing 
meeting. 

The object of the notice required by section 27 (2) is in order that the ap-
plicant may appear at the general licensing meeting when his application for 
final grant is being heard. 

The Justices may not refuse the application for final grant without notice 
to the applicant. 

In this case, the applicant appeared, his application was heard and a dec-
laration for final grant duly made. 

The applicant therefore has made no complaint that no notice had been 
given by the board. 

It would be unreasonable to assume that no notice was given when the 
applicant appeared at the general licensing meeting and his application was 
granted. 

We can see no merit therefore in the contention that the section now be-
ing reviewed had not been complied with. 

In our view there has been a total misconception of the procedure re-
quired by the Ordinance for the making of final grants of provisional li-
cences. 

The procedure is simply this:— 
That an application for a provision licence is made under section 27 

(1). 
By section 27 (3), the application for a provisional grant shall be subject 

to the same conditions as to giving of notice of opposition and generally as to 
procedure as those to which the grant will be subject if it were not provi-
sional. 

Persons requiring to oppose provisional grants are at liberty to do so un-
der the provisions of section 14. 

After the provisional grant has been made the board will make a declara-
tion for final grant if the board is satisfied that the premises have been com-
pleted in accordance with the plans approved by the provisional licence. 

There is no question of any opposition at that stage of the proceedings it 
is purely a matter for the board and the applicant. 

The applicant must satisfy the board that the premises are in accordance 
with the conditions of his provisional grant. 

The words 
"After notice given as required  by the board at a  general licensing 
meeting or transfer sessions," 
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properly construed mean that the declaration for the final grant must be made 
at a general licensing meeting or transfer sessions after notice has been given 
to the applicant as required by the Board. 

The erection or construction of the building by the applicant may take a 
shorter or a longer time than originally contemplated. 

When the applicant considers that he has complied with the terms of his 
provisional grant he makes an application to the board for a declaration for 
final grant. 

The board gives notice of the general licensing meeting that his applica-
tion will be considered by the board at a general licensing meeting, or trans-
fer sessions (or at an adjourned meeting): if the Board is satisfied the declara-
tion is made. 

No statutory or formal application by the applicant is required by the 
statute to be made by the applicant for final grant. 

Any informal application to the board (subject to any conditions as to 
notice required of him by the board) will suffice. 

If, however, the board in its discretion hears the original opposers to the 
provisional grant, this is merely a concession and it is not at all obligatory on 
the board so to do. 

In this matter, the board however heard two opposers to the application 
for final grant; the appellant opposed on similar grounds, the board having 
made up its mind that there was no merit in respect to those grounds of op-
position, declined to hear further the opposer's counsel, Mr. Hardyal, because 
his client was absent and he had no witnesses. 

Mr. Hardyal had also represented one of those other opposers namely, 
Mr. Leonard Chan, an employer of the appellant—the appellant's manager. 
The board struck out the appellant's opposition and Mr. Hardyal offered no 
objection to this course. In paragraph 3 of the board's memorandum of rea-
sons for decision it states:— 

"Mr. S. D. S. Hardyal did not ask the board to excuse his client's 
(Mr. Henry James) absence nor did Mr. Hardyal offer any objection 
to his client's opposition being struck out." 

It was quite within the board's rights to do so. 
We are not unmindful of the provisions of section 14 (2) which states:— 

"The applicant and anyone who has given notice of opposition 
shall be entitled to appear at the general licensing meeting in person 
or by Counsel or by Solicitor and to adduce evidence in support of 
his case." 

The appellant (opposer) in this case had fully exercised his rights under 
that section. Leonard Chan, Mr. Hardyal's client, who opposed 
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the provisional grant on similar grounds had appealed against the pro-
visional grant herein and his appeal was dismissed. 

The appellant now further seeks to oppose the declaration of a final 
grant by the board (his employee having failed in his opposition to the 
provisional grant) which in our view he is not entitled in law to do. 

In this matter the board itself inspected the premises and was satisfied 
that the premises had been completed in accordance with the plans and 
declared the provisional grant final. 

We see no reason to disturb the findings of the board. 
The appeal is therefore dismissed with costs fixed at $25.00. 

Appeal Dismissed. 
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(In the Supreme Court, on appeal (In Chambers) from a decision of the 
Commissioners of Income Tax (Date, J.). July 22, 1957, January 8. 11; 
February 27, 1958). 

Income Tax—Capital profit made by Company from sale of shares—
Distributed as profits out of capital reserve—Whether to be included in computing 
taxpayer shareholder's chargeable income—Income Tax Ordinance, Cap. 299, ss. 5 
(c), 29, 30. 

A dividend distributed by a Company from a capital reserve fund made up of 
profits realised from the sale of any of its capital assets is exigible to income tax un-
der section 5 (c) of The Income Tax Ordinance, Cap. 299, when received by the 
shareholders. 

Bollers v. Commissioners of Income Tax (1931-37) L.R. B.G. 271, not 
followed. 

      Appeal Dismissed. 

J. H. S. Elliott, Q.C., for the. Appellants. 

G. S. Gillette, Crown Counsel, for the Respondents. 

Date, J.: This is an appeal against a decision of the Commissioners of 
Income Tax. The facts giving rise to the appeal are not in dispute, and may 
be summarised as follows. 

The appellants are a company incorporated in the United Kingdom and 
were in the year 1949 carrying on business in this Colony. They held 600 
shares in the Rupununi Development Company, Ltd. (hereinafter referred 
to as the Rupununi Company), a cattle-ranching company incorporated in 
the Colony under the Companies (Consolidation) Ordinance. 

In 1949 the Rupununi Company sold certain immovable property 
which they owned in Berbice and realised a profit of $123,889.25. They 
were not dealing in properties, and it is accepted that the profit on this sale, 
in so far as the Rupununi Company is concerned, was a capital profit and, 
as such, not liable to assessment to income tax in their hands. 
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At an extraordinary general meeting of the Rupununi Company it was re-
solved to make a cash distribution of $2.00 per share to be paid out of the profit 
of $123,889.25, subject to the approval of the auditors. The auditors approved 
the distribution and the appellants were paid $1,200 in respect of the 600 shares 
held by them. 

The sole question for determination by me is whether this sum of $1,200 re-
ceived by the appellants in 1949 as cash distribution on the shares held by them 
in the Rupununi Company should be included in computing the appellants' 
chargeable income for the year of assessment 1950. The Commissioners submit 
that it should be so included, on the grounds that— 

(a) the distribution by the Rupununi Company was made in cash and 
not in the course of liquidation or in the course of an authorised reduction of 
capital; 

(b) the shares of the recipient shareholders are still intact; 
(c) the sum distributed by the Rupununi Company out of their capital 

profits to the appellants was income in the hands of the recipients; 
(d) such income is exigible to income tax under section 5 (c) of the In-

come Tax Ordinance which provides, inter alia, that income tax shall be 
payable on the income of any person accruing in or derived from the Colony 
in respect of "dividends." 
An exactly similar question came before Savary J. in 1935 in Bollers v. 

Commissioners of Income Tax, L.R.B.G. (1931-1937) 271. In that case it was 
conceded, as it has been in the instant case, that under the English Acts a share-
holder of a company resident in the United Kingdom is not assessable to income 
tax or surtax in respect of capital profits distributed by such company, but it was 
urged on behalf of the Crown that the scheme of the local enactment differs from 
that of the English Acts; it was then contended that, though not reached by the 
English Acts, a distribution of capital profits, where not made in the course of 
liquidation of a company or in the course of an authorised reduction of capital, 
is, in the light of In re Bates, (1928) Ch. 682, and Hill v. Permanent Trustee Co. 
of New South Wales Ltd., (1930) A.C. 720, in the nature of income in the hands 
of the recipient shareholders, and within the meaning of the expression "divi-
dends" in section 5 (c) of our Ordinance. 

Commenting on In re Bates and Hill v. Permanent Trustee Company of 
New South Wales Ltd., Savary J. said:— 

"The first observation I have to make is that these were cases brought to 
determine the question whether cash bonuses or dividends, distributed out of 
capital assets, were to be treated as income or corpus of the respective trust 
estates, in other words, they were cases between tenants for life and remain-
der men, and not revenue cases." 
Savary J. considered that these cases laid down no principle that was appli-

cable to income tax law. He also took the view that the local Income Tax Ordi-
nance was similar in scheme to the English Acts so far as companies were con-
cerned and, on the strength of that analogy, held that a 
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dividend distributed by a company from profits realised from the sale of its capi-
tal assets is not assessable to income tax when received by the shareholders. 

The more recent case of Commissioners of Inland Revenue v. Trustees of 
Joseph Reid (deceased), (1949) 30 T.C. 431, makes it clear, however, that even 
for the purposes of income tax law what may properly be regarded as capital in 
the hands of a company may yet be income in the hands of a shareholder. In that 
case the respondent trustees held 3,433 shares in a South African trading com-
pany. The company sold certain warehouses and office premises, which it occu-
pied for the purposes of its trade, at a profit out of which it declared and paid a 
dividend of 20 % "payable from capital profits." The dividend (£6,866) was re-
ceived by the trustees without deduction of income tax, and the dividend on 
shares held for life renters of the trust was credited by the trustees to the revenue 
accounts of the life renters. On an appeal to the Special Commissioners against 
an assessment to income tax under Case V of Schedule D, (which imposes tax 
on income arising from possessions out of the United Kingdom) in respect of the 
dividend; the trustees contended that the dividend, having been paid out of prof-
its of a capital nature, was not assessable to income tax. The Special Commis-
sioners upheld the trustees' contention and discharged the assessment. On appeal 
to the House of Lords, however, it was held that the dividend received by the 
trustees was income arising from foreign possessions assessable to tax under 
Case V Schedule D. At pp. 442 and 443 of the report Lord Normand is recorded 
as having said this:— 

"In law capital cannot be returned to shareholders by a mere money distribu-
tion whether called a dividend or by some other name, and there was in this in-
stance no return of capital. The shares of the company remained after the distri-
bution intact and precisely as they were before it. The payment wears on the face 
of it, therefore, the appearance of an income receipt in the hands of the share-
holders. It is not irrelevant to consider how similar dividends have been dealt 
with in a question between life renter and fiat" or tenant for life and remainder 
man. It has been held that, according to the law of England, a payment received 
by way of dividend out of the proceeds of a sale of the company's assets prima 
facie goes to the tenant for life as income of the trust estate. In In re Bates (1928) 
Ch. 682, the sum distributed represented profits on the sale of steam trawlers 
previously owned and operated by the company. Eve, J., at page 687, held that it 
was a fund which the company 'could treat as available for dividend and could 
distribute as profits, or having regard to its power to increase capital could apply 
to that purpose by, for example, increasing the capital, declaring a bonus and at 
the same time allotting to each shareholder shares in the capital of the company 
paid up to an amount equivalent to his proportion of the bonus so declared. 
Unless and until the fund was in fact capitalised it retained its characteristics of a 
distributable profit'. In Hill v. Permanent Trustee Company of New South Wales, 
Ltd., (1930) A.C. 720, Lord Russell of Killowen, delivering the opinion of the 
Privy Council, expounded the law in a series of propositions of which it is 
enough here to cite the following (page 731): '(2) A limited company not in liq-
uidation can make no payment by way of return of capital to its shareholders 
except as a step in an authorised reduction of capital.  Any other payment made 
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by it by means of which it parts with moneys to its shareholders must and can 
only be made by way of dividing profits. Whether the payment is called 'divi-
dend' or 'bonus', or any other name, it still must remain a payment on division 
of profits. (3) Moneys so paid to a shareholder will (if he be a trustee) prima 
facie belong to the person beneficially entitled to the income of the trust estate. 
If such moneys or any part thereof are to be treated as part of the corpus of the 
trust estate there must be some provision in the trust deed which brings about 
that result. No statement by the company or its officers that moneys which are 
being paid away to shareholders out of profits are capital, or are to be treated 
as capital, can have any effect upon the rights of the beneficiaries under a trust 
instrument which comprises shares in the company'." 
At pp. 445 and 446 Lord Morton of Henryton said:— 

"The trustees owned the 3,433 shares, and the 'possession' from which the 
sum of £6,866 'arose' was the shares. 

"This sum must be either income arising from that possession or part of 
the capital of that possession. Despite the ingenious argument of Counsel for 
the Respondents, I am clearly of opinion that it cannot be part of the capital of 
that possession. No part of that possession has been sold; no part of the capital 
paid up on that possession has been returned. Before the payment was made 
the Respondents held 3,433 shares of £10 each fully paid in the company; after 
the payment was made their holding was exactly the same. All that happened 
was that certain cash belonging to the company, and representing part of the 
profit realised by the sale of a capital asset belonging to the company, was paid 
away as a dividend. Your Lordships are not concerned to consider whether the 
company could or could not have given its shareholders the benefit of this 
profit in a form which would have been capital in the hands of the Respon-
dents. The directors, having this sum in their hands representing a profit which 
they were at liberty to distribute, very naturally decided to utilise it in paying a 
dividend. 

"For the reasons which I have briefly stated, I must reject the contention 
that this dividend came to the Respondents as part of the capital of the 'posses-
sion'. It follows, I think, inevitably that the dividend is income arising from the 
'possession'. Prima facie a dividend paid on shares is income. It has been held 
that, even if a distribution by way of dividend has been made out of profits 
arising from some dealing with the company's capital assets, the distribution is 
income, as between the persons beneficially interested in capital and income 
respectively see In re Bates, (1928) Ch. 682; Hill v. Permanent Trustee Com-
pany of New South Wales, Ltd., (1930) A.C. 720; In re Doughty, (1947) Ch. 
(263). None of these cases is binding on your Lordship's House, but I see no 
reason to differ from any of them. These cases are not decisions as to the inci-
dence of Income Tax, and, of course, the destination of sums paid to the trus-
tees of a will must depend upon the language used by the testator. The deci-
sions are, however, helpful as showing that the word 'income', when used in its 
ordinary sense, includes a dividend paid out of a profit of the kind that is 
sometimes called 'a capital profit'." 
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Then there is this passage from the judgment of Lord Simonds at p. 439 of 
the report:— 

"The claim of the Appellants is founded on Case V of Schedule D. 
They say that this sum of £6,866 is 'income arising from possessions out of 
the United Kingdom', that the shares in a South African company are pos-
sessions out of the United Kingdom, and that the sum in question is income 
arising from those shares. They say that there is no tertium quid. This sum is 
either capital or income. How can it be capital if the shares remain intact, so 
many shares of £10 each in the capital of the company? There is a way of 
distributing a dividend while leaving the capital intact and there is a way of 
returning part of the capital; it is the former course that has here been taken. 
This then, they say, is income. When Lord Macnaghten reminded this 
House is an oft-quoted phrase that Income Tax is a tax upon income, he did 
not mean that that only was income which fell within Case I of Schedule D, 
but he intended a wider and more popular test. a test which is here satisfied 
by the fact that the sum has been without question treated not as capital but 
as income of the trust, and that this treatment has legal sanction in relevant 
decisions of high authority, see, for example, R. A. Hill v. Permanent Trus-
tee Company of New South Wales, Ltd., (1930) A.C. 720; In re Bates (1928) 
Ch. 682; Re Doughty (1947) 1 A11 E.R. 207; Forgie's Trustees v. Forgie, 
1941 S.C. 188. 

"My Lords, this is the short and simple case made by the Appellants and 
I see no answer to it. The learned Lord President (Cooper) accepted an an-
swer which he thus stated (p. 437 ante): 'The short answer of the Respon-
dents accepted by the Special Commissioners after investigating the facts, is 
that this sum is not the income of anyone, and never was. I agree'. My 
Lords, I must say, with great respect, that I think that this conclusion can 
only be reached by ignoring that what may be regarded as capital in the 
hands of the payer may yet be income in the hands of the payee. It is beg-
ging the question to say that this sum is not income in the hands of the 
shareholders; by every practical test it has proved to be income." 
It is clear, I think, that Reid's Case obliges me to hold that the sum received 

by the appellants as cash distribution on their shares in the Rupununi Company 
was income in their hands. 

Nevertheless, there is no provision, statutory or otherwise, to the effect that 
any and every thing in the nature of income is assessable to income tax. It there-
fore remains for consideration whether this particular income is exigible to tax 
under our law, or whether it is shielded from taxation by a "merciful if somewhat 
anomalous dispensation" akin to that which, under the English law, "disregards 
the juristic personality of the incorporated (English) company and, in effect 
treats its taxation as the taxation of its members" (Lord MacDermott, at p. 447 of 
Reid's Case). This brings us back to the argument from analogy which was suc-
cessfully urged before Savary J. in Bollers' Case and is again relied upon by the 
appellants in the instant case. 

The sections of our Ordinance to which Savary J. alluded as placing local 
companies on a footing analogous to that of companies under the 
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English Acts are sections 23 (1), 24 and 25. Now, section 23 (1) merely prescribes 
the flat rate of tax to be paid by companies other than life insurance companies. 
Section 24 provides that a company registered in the Colony shall be entitled to 
deduct from the amount of any dividend paid to a shareholder, tax at the rate paid 
or payable by the company on the income out of which the dividend is paid, and 
requires the company upon payment of the dividend to furnish to the shareholder a 
certificate setting forth the amount of tax which the company has deducted or is 
entitled to deduct in respect of that dividend. Section 25 makes provision for set-
ting-off any tax which a company has deducted or is entitled to deduct from a 
dividend, against the tax charged on the chargeable income of the shareholder 
when that dividend is included in his chargeable income. Provisions along these 
lines are to be found in the English Acts; but is it really from those provisions of 
the Acts that the deliverance from taxation flows? I think not. Nor is the English 
law founded on some equitable principle as modifying the Statute; it is founded on 
the provisions of the Statute itself (Bradbury v. English Sewing Cotton Company 
Ltd., 8 T.C. 481, per Lord Phillimore at p. 519). The shareholder in an English 
company is not taxed upon his dividend, because on the true construction of the 
Statute no tax is imposed on his dividend. (Canadian Eagle Oil Company, Ltd. v. 
The King, (1946) A.C. 119, per Lord Simonds at p. 158). In Reid's Case, Lord 
MacDermott deals with this aspect of the matter, at pp. 448 and 449, thus:— 

"The main argument for the Respondents depended on a comparison with 
the position which arises when a British company distributes capital profits as 
dividend. In that case there is no liability on the shareholders to pay Income 
Tax, either at the standard rate or in the form or Sur-tax, on such a dividend. 
But the reason for that is not that what the shareholder receives is capital. It is 
that a shareholder is never directly assessable in respect of any dividend paid 
by a British company and that the Sur-tax provisions in the Income Tax Acts 
do not impose any liability to pay Sur-tax in respect of dividends paid by a 
British company out of profits which were not of a kind which is taxable in 
the hands of the company." 
Under section 5 (c) of our Ordinance, however, dividends as such are directly 

assessable to tax, and it seems to me that on a proper construction of the Ordinance 
as a whole an individual is obliged to include in his income tax return any income 
received by him in respect of dividends from a company (local or foreign), irre-
spective of whether tax is payable by the company on the profits out of which the 
dividend is paid. If the company is registered in the Colony and tax is payable by 
it, then the provisions for set-off in sections 24 and 25 of the Ordinance come into 
play; but there is nothing in these or any other sections that can reasonably be con-
strued as negativing or modifying the express provisions of section 5 (c) in so far 
as liability to assessment is concerned. 

The English Acts contain no provision corresponding, in substance, to the 
provisions of section 5 (c) of our Ordinance. This fundamental difference in the 
charging sections of the respective Statutes is, in my view, fatal to the argument 
from analogy on which the appellants' case is based. 

It was also submitted on behalf of the appellants that the sum received by 
them from the Rupununi Company was not a "dividend" within the 
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meaning of section 5 (c) of the Ordinance. In my opinion there is no merit 
in this contention. Stroud's Judicial Dictionary (Third Edition), Vol. 1 p. 
859, points out that the word "dividend" carries no spell with it and is not 
intelligible without knowing the matter to which it is meant as referring, 
but that its ordinary meaning is "share of profits." I can think of no reason 
for not giving the term its ordinary meaning in the context in which it ap-
pears in section 5 (c). 

I regret having to differ from the conclusion reached by Savary J. in 
Bollers' Case. I regret it not only because of the great respect I have for the 
judgments of that learned Judge, but also because his ruling in that case, 
against which no proceedings by way of appeal were instituted, has stood 
for almost twenty-three years, during which period people have ordered 
their affairs by it. It will also be seen from the Statement of Material Facts 
in the present appeal that in 1949, before the resolution for the distribution 
from capital profits was passed, the Rupununi Company were informed by 
the then Commissioner of Income Tax that tax would not be payable on 
such distribution. This point was not taken before me; I therefore express 
no opinion on it except to say that I consider it a factor to be taken into ac-
count, together with all the other relevant circumstances, in dealing with 
the question of costs. 

I hold that the sum of $1,200 received by the appellants as cash distri-
bution on their shares in the Rupununi Company is exigible to income tax. 

This appeal is accordingly dismissed and the assessment of the Com-
missioners confirmed. Each party must, however, bear their own costs. 

Appeal Dismissed. 
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(In the Full Court, on appeal from the Magistrate's Court for the George-
town Judicial District (Holder, C.J., and Luckhoo, J.), January 3, 8, 25, 
30, 1958). 

Motor Vehicles and Road Traffic—Disqualification from holding or obtaining a 
driver's licence—Special reasons for not ordering disqualification—Whether right 
of appeal given—Summary Jurisdiction (Appeals) Ordinance, Cap. 17, ss. 2, 9—
Motor Vehicles and Road Traffic Ordinance, Cap. 280, s. 39. 

The respondent James was convicted on a summary charge of driving a motor 
vehicle while under the influence of drink, contrary to section 39 (1) of The Motor 
Vehicles and Road Traffic Ordinance, Cap. 280. The Magistrate ordered that the 
respondent be not disqualified from holding or obtaining a driver's licence. Under the 
provisions of that section upon a conviction for such an offence the Court is required 
to order disqualification of the person convicted from holding or obtaining a licence 
for a period of at least twelve months unless for special reasons the Court thinks fit 
to order otherwise. 

The appellant appealed against the decision of the Magistrate on the ground that 
it was erroneous in point of law in that the Magistrate failed to comply with the re-
quirements of section 39 (2) of the Ordinance in not ordering disqualification of the 
respondent from holding or obtaining a licence. It was conceded that the Magistrate 
erred in not ordering disqualification of the respondent but it was submitted on be-
half of the respondent that no right of appeal is provided in respect of such an order. 
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Held: The Order relating to disqualification forms part of the decision of the 
Magistrate and by section 9 of The Summary Jurisdiction (Appeals) Ordinance, Cap. 
17, it is a ground of appeal that the decision of the Magistrate was erroneous in point 
of law. 

Appeal Allowed.  Order for Disqualification made. 
G. M. Farnum, Solicitor-General, for the Appellant.  
J. O. F. Haynes for the Respondent. 
Judgment of the Court: This is an appeal from the decision of a Magis-

trate of the Georgetown Judicial District who, after conviction of the respon-
dent on a charge of driving a motor vehicle while under the influence of 
drink, contrary to section 39 (1) of the Motor Vehicles and Road Traffic Or-
dinance, Cap. 280, ordered that the respondent be not disqualified from hold-
ing or obtaining a driver's licence on the ground that there existed special 
reasons for not ordering such disqualification. 

Under the provisions of section 39 of the Motor Vehicles and Road Traf-
fic Ordinance, Cap. 280, upon a conviction for an offence under that section 
the court must order disqualification of the person convicted from holding or 
obtaining a licence for a period of at least twelve months unless for special 
reasons the court thinks fit to order otherwise. 

The respondent who was represented by counsel at the hearing before 
the Magistrate pleaded not guilty and after one witness Dr. L. H. Wharton 
had given evidence for the prosecution as to the condition of the respondent, 
the respondent changed his plea to one of guilty. Counsel for the respondent 
then addressed the Court after which the Magistrate imposed a fine of 
$150:—in default of payment imprisonment for a term of three months with 
hard labour, but ordered that no disqualification from holding or obtaining a 
driver's licence should attach consequent upon the conviction. 

The appellant has appealed against the decision of the Magistrate on the 
ground that it is erroneous in point of law in that the learned Magistrate 
failed to comply with the requirements of section 39 (2) of the Ordinance, 
Cap. 280, in not ordering disqualification of the respondent from holding or 
obtaining a driver's licence. 

At the hearing of this appeal the Solicitor General contended that the 
reasons given by the learned Magistrate in his memorandum of reasons for 
decision for not ordering disqualification, did not disclose the existence of 
any special reason—that is a reason special as regards the offence itself—for 
the exercise of the Magistrate's discretion in that respect. After the Solicitor 
General had concluded his argument the hearing was adjourned in order to 
give the respondent who appeared in person an opportunity to retain counsel 
in the matter. 

When the hearing of this appeal was resumed Mr. Haynes who now ap-
peared for the respondent stated to the Court that he could not support the 
reasons given by the Magistrate for the exercise of his discretion in not or-
dering disqualification in terms of the provisions of section 39 (2) of the Or-
dinance, but submitted in limine that:— 



 40
BRAITHWAITE v. JAMES 

(a) the Court had no jurisdiction to entertain the appeal as the 
grounds of appeal had been signed by a solicitor alone who did not ap-
pear for the appellant before the Magistrate; 

(b) under the provisions of the Summary Jurisdiction (Appeals) Or-
dinance, Cap. 17, no right of appeal is given against a Magistrate's order 
to prevent or remove disqualification of a defendant under the provisions 
of section 39 (2) of the Motor Vehicles and Road Traffic Ordinance, 
Cap. 280; 

(c) having regard to the explanation given by the appellant through 
his counsel to the Magistrate, assuming this Court has jurisdiction to en-
tertain the appeal the matter should be remitted to the magistrate of the 
Georgetown Judicial District for re-hearing and determination on a plea 
of not guilty. 
In support of his first submission, Mr. Haynes contended that having re-

gard to the provisions of section 42 (1) (D) of the Legal Practitioners Ordi-
nance, Cap. 30, Mr. Burch-Smith, the Solicitor who signed the notice of 
grounds of appeal was not competent so to do and that therefore it would 
follow that the notice of grounds of appeal is a nullity. 

Section 42 (1) of the Legal Practitioners Ordinance, Cap. 30 provides as 
follows:— 

"Notwithstanding anything to the contrary in any Ordinance or rule, 
a barrister or a solicitor shall be entitled to act alone and have audi-
ence— 

(A)      ................................................................. 
(B)       ................................................................ 
(C)      ................................................................  
(D) In the Full Court on any appeal from a Magistrate's Court 

or other inferior court or tribunal in any matter in which 
he appeared alone in that court or tribunal." 

Mr. Haynes contended that Section 11 (1) of the Summary Jurisdiction 
(Appeals) Ordinance, Cap. 17, which provides that— 

"Every notice of appeal in writing and every notice of the grounds of 
appeal shall be signed by the appellant or by his counsel or solicitor." 

must be read together with the provisions of section 42 (1) (D) of the Legal 
Practitioners Ordinance, Cap. 30, and that by virtue of the latter provision a 
solicitor is only empowered to sign a notice of grounds of appeal alone 
where he has appeared alone at the hearing in the Magistrate's Court. 

In this respect it is important to consider what the position was prior to 
the enactment of the provisions of section 42 (1) (D) of the Legal Practitio-
ners Ordinance in 1931. In 1929, when the Summary Jurisdiction (Appeals) 
Ordinance (now Cap. 17 of the Laws of British Guiana Kingdon Edition) 
was enacted, a solicitor even if he appeared alone in the Magistrate's Court 
could not appear alone in the Full Court. 
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The appellant's solicitor could by virtue of section 11 (1) above-
mentioned sign the appellant's notice of appeal or notice of grounds of appeal 
and therefore act alone in the appeal whether or not he appeared at the hear-
ing before the Magistrate, there being no words of limitation in that sub-
section restricting that right to a solicitor who appeared at the hearing before 
the Magistrate. 

In 1931, it was sought by section 3 (1) of the Legal Practitioners (Defini-
tion of Functions) Ordinance, 1931 (No. 15 of 1931) now section 42 (1) re-
ferred to above inter alia to provide that a solicitor who appeared alone at the 
hearing before a Magistrate may on appeal act and appear alone. The rights 
of a solicitor under the Appeals Ordinance were not in any way diminished, 
but on the contrary extended by virtue of the provisions of section 42 (1) (D) 
aforesaid. This is in consonance with the opening words of section 42 (1)— 

"Notwithstanding anything to the contrary in any Ordinance or rule, 
a barrister or solicitor shall be entitled to act alone and have audi-
ence—" 

In our view the notice of grounds of appeal were properly signed and 
therefore the respondent's first submission fails. 

Counsel for the respondent next submitted that under the provisions of 
the Summary Jurisdiction (Appeals) Ordinance, Cap. 17, there is no right of 
appeal against a Magistrate's order to prevent or remove disqualification 
from holding or obtaining a licence under the Motor Vehicles and Road 
Traffic Ordinance, Cap. 280. 

Counsel contended that an order stating that disqualification shall not at-
tach is not part of the sentence for purposes of the Summary Jurisdiction 
(Appeals) Ordinance. 

Mr. Haynes argued that disqualification forms part of the conviction 
unless the Magistrate orders otherwise. 

Under the provisions of Section 2 (1) of that Ordinance " 'decision' 
means any final adjudication of a Magistrate in a cause or matter before him 
and includes any non-suit, dismissal, judgment, conviction, order, or other 
determination of the cause or matter." 

It is a ground of appeal under section 9 of the Ordinance that the deci-
sion was erroneous in point of law. 

Such an order is in our view part of the decision of the Magistrate 
whether it is considered part of the conviction or an order simpliciter. 

Counsel's submission on this ground therefore fails. 
Finally, it was submitted by Mr. Haynes that having regard to what was 

stated by Mr. Adams, counsel for the respondent in the Magistrate's Court in 
mitigation of penalty the Magistrate should have proceeded to hear the evi-
dence and determine the case after restoring the original plea of not guilty. 
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Mr. Haynes therefore requested us to remit the matter to a Magistrate 

of the Georgetown Judicial District for re-hearing and determination under 
the provisions of section 28 of the Summary Jurisdiction (Appeals) Ordi-
nance, Cap. 17. 

The Court, however, pointed out to Mr. Haynes that the respondent 
has not appealed against his conviction or sentence and thereupon Mr. 
Haynes requested leave of this Court to appeal against the Magistrate's 
decision out of time. 

As we have already stated earlier in this judgment the respondent who 
was represented by counsel at the hearing before the Magistrate at first 
entered a plea of not guilty to the charge and after Dr. Wharton had given 
evidence for the prosecution altered his plea to one of guilty. 

It can hardly be advanced that the respondent did not appreciate either 
the nature of the charge or the gravity of the offence charged. 

We see no good reason to grant counsel's application to appeal against 
the Magistrate's decision out of time. 

Counsel's third submission likewise fails. 
The reasons given by the magistrate for exercising his discretion in 

favour of the respondent on the issue of disqualification are all special to 
the respondent and not to the offence. As has been held over and over 
again the reasons must be special to the offence charged. 

The appeal is allowed and the order of the Magistrate relating to the 
non-disqualification of the respondent is quashed. The respondent is 
hereby order to be disqualified from holding or obtaining a driver's li-
cence for twelve months from the date of this order. 

Costs to the appellant $20 :—(Twenty Dollars).  
Appeal Allowed. 
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(In the Judicial Committee of the Privy Council, on appeal from the Su-
preme Court of British Guiana, before Lord Reid, Lord Tucker, Lord 
Somervell of Harrow, Lord Denning and Mr. L. M. D. de Silva). 

Murder—Fresh evidence on appeal—Material discrepancies between oral tes-
timony of witnesses for Crown and their statements to Police—Conviction set aside. 

Reasons for Report of the Lords of the Judicial Committee of the Privy Council 
delivered the 13th of February, 1958, by Lord Tucker. 

The appellant and his brother Nabbi Baksh were charged jointly with Murder by 
shooting one Mohamed Saffie. Both accused persons were found guilty of Murder. 
On appeal to the Court of Criminal Appeal certain written statements signed by three 
alleged eyewitnesses were admitted as fresh evidence. At the trial it had been alleged 
that the evidence of these witnesses was false. There were material discrepancies 
between the oral testimony of these witnesses at the trial and the written statements 
they had 
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made. The Court of Criminal Appeal quashed the conviction against Nabbi Baksh 
but dismissed the appellant's appeal on the ground that the written statements con-
tained nothing favourable to the appellant. 

On appeal to the Privy Council— 
Held: If the statements afforded material for serious challenge to the credibility 

or reliability of these witnesses on matters vital to the prosecution's case, it followed 
that the defence might have destroyed the whole case against both accused or at any 
rate shown that the evidence of these witnesses could not be relied upon to displace 
the evidence in support of the alibis put forward by the accused. The credibility of 
the witnesses could not be treated as divisible and accepted against one and rejected 
against the other. 

Appeal Allowed. 
The appellant was convicted of murder on 5th December, 1956, after a 

trial before Clare J. and a jury in the Supreme Court of British Guiana. He 
had been charged jointly with one Nabi Baksh with the murder of Mohamed 
Saffie on 12th June, 1956.  Nabi Baksh was also found guilty. 

Both prisoners appealed to the Court of Criminal Appeal for British 
Guiana and on 7th June, 1957, that Court dismissed the appellant's appeal 
but quashed the conviction of Nabi Baksh and ordered a new trial in his case. 

The appellant appealed by special leave to Her Majesty in Council and 
his appeal was heard by the Board on the 13th February, 1958. 

The case for the prosecution was that the deceased man was killed 
shortly after 3 a.m. on 12th June, 1956, by shots from a gun fired by one or 
other of the two accused acting together with the common design of killing 
or doing grievous bodily harm to the deceased. 

The case rested largely upon the identification of the accused by three 
prosecution witnesses named Mohamed Haniff the deceased's brother-in-
law, Mohamed Nazir brother-in-law of Haniff, and Bebe Mariam, who had 
been living with the deceased. 

Haniff at the trial swore that on 12th June, he was living with the de-
ceased at a house at Clonbrook, East Bank Demerara. Also living in the 
house were Nazir and his wife and Bebe Mariam. He awoke about 3 a.m. 
and helped the deceased and Nazir load a boat with vegetable produce, and 
then returned to the house with the deceased. Nazir and his wife and Bebe 
Mariam went away with the boat. He went to lie on his bed, and before Nazir 
returned with the boat he heard gun fire from the kitchen direction and went 
to the window with his torch. He saw two men whom he could identify. 

He shouted to them "Alright Fiaz and Jacoob no use run any more I see 
you already." Nabi Baksh was known as Jacoob. He saw a gun in the appel-
lant's right hand. He ran downstairs and saw deceased lying at the top of the 
step leading from the kitchen. Nazir was there, and they lifted the deceased 
and placed him on his back. 

He said he had been acquainted with both accused for three or four 
weeks before 12th June. 
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Nazir swore that after he had taken his wife and Bebe Mariam with the 
vegetable produce to the bus when he reached the spot where he usually tied 
his boat he heard a shot. He ran underneath his house and from there saw the 
appellant and Nabi Baksh crossing a trench near the house. He heard Haniff 
shout to them "Alright Fiaz and Jacoob, don't run I see you." He turned his 
torch on them and saw the appellant had a gun. 

Bebe Mariam swore she and the deceased were awakened about 2.30 a.m. 
on 12th June by the barking of dogs and by a torchlight she saw the appellant 
and Nabi Baksh about 48 yards away from the house. She said she had known 
them for about two years. 

Neither of the accused gave evidence but in statements from the dock de-
nied that they were anywhere near the scene of the murder. They gave an ac-
count of their movements and said that the statements they had given to the po-
lice were true. They both called a number of witnesses in support of their ali-
bis. 

Both prisoners appealed and on 13th May, 1957, counsel who had ap-
peared on behalf of Nabi Baksh at the Trial swore an affidavit stating that at 
his request the Solicitor-General had allowed him to inspect the statements 
made to the police by the witnesses Haniff, Nazir and Bebe Mariam on the 
morning of 12th June, 1956, which had not been available to him at the trial, 
and that these statements showed serious discrepancies and contradictions in 
vital matters when compared with the evidence given by them at the trial. The 
Court of Criminal Appeal accordingly allowed these statements to be pro-
duced and proved. They were found to contain the following discrepancies—
Haniff in his statement had said that after he heard the gunshot he looked out 
of the window and shone his torch and saw the appellant and another man 
whom he did not know by name on the parapet of the trench dividing the 
yard and the rice field; that he ran on the bridge and was all the time shouting 
"all right Fiaz, all you run, me see all you two." 

Nazir had said that neither he nor Haniff had shouted at the men who were 
escaping because they were afraid of being shot. 

Bebe Mariam had said that when she was awakened by the barking of dogs 
she saw the appellant by the light of her husband's flashlight running away in 
the rice field south of her home. 

After examining the statements and comparing them with the sworn testi-
mony at the trial the Court of Criminal Appeal in their judgment delivered on 
7th June, 1957, said:—"From an examination of the additional evidence it 
will be seen that Bebe Mariam made no mention of seeing Nabi Baksh on the 
morning of 12th June shortly before the shooting; Mohamed Haniff did not 
know the name of the man he saw with Fiaz Baksh and therefore could not 
have called it out. Had the jury known these facts we are unable to say that 
inevitably they would have arrived at the same conclusion. They may have 
done so because they may have accepted Mohamed Nazir's evidence that he 
saw the two appellants, or the two witnesses already mentioned may have been 
able to explain or amplify their original statements." 
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They went on to say that in their view in respect of Nabi Baksh in the 
interests of justice the value and weight of the evidence should be deter-
mined by a jury and not by that Court. They accordingly quashed the con-
viction in his case and ordered a new trial. 

With regard, however, to the present appellant they considered entirely 
different considerations applied. They could find a good deal unfavourable 
and nothing favourable to him in the statements and considered that noth-
ing favourable to him could have been obtained therefrom which was not 
obtained at the trial. They accordingly held that the jury's verdict in respect 
of this appellant could not be disturbed on this ground. 

Their Lordships are unable to accept this reasoning. If these statements 
afforded material for serious challenge to the credibility or reliability of 
these witnesses on matters vital to the case for the prosecution it follows 
that by cross examination—or by proof of the statements if the witnesses 
denied making them—the defence might have destroyed the whole case 
against both the accused or at any rate shown that the evidence of these 
witnesses could not be relied upon as sufficient to displace the evidence in 
support of the alibis. Their credibility cannot be treated as divisible and 
accepted against one and rejected against the other. Their honesty having 
been shown to be open to question it cannot be right to accept their verdict 
against one and re-open it in the case of the other. Their Lordships are ac-
cordingly of opinion that a new trial should have been ordered in both 
cases. 

It remains only to say that their Lordships are in complete agreement 
with the view expressed by the Court of Criminal Appeal with regard to the 
criticisms which were made, and which have been repeated before the 
Board, of the trial Judge's summing up with respect to the onus of proof in 
connection with the defence of alibi. Taking the summing up as a whole 
the jury could have been left in no doubt that the onus remained on the 
prosecution throughout to establish the guilt of the accused.' 

For the reasons stated above their Lordships have humbly advised Her 
Majesty that the appeal should be allowed and the case remitted to the 
Court of Criminal Appeal of British Guiana with the direction that they 
should quash the conviction of the appellant and either enter a verdict of 
acquittal or order a new trial whichever course they consider proper in the 
interests of justice in the existing circumstances. 

       Appeal Allowed. 
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(In the Supreme Court, (Bollers, J. (Ag.), December 14, 15, 17, 18, 1956; 
January 30, 31; February 3, 4, 5, 6, 13; March 7, 1958). 

Trespass—False imprisonment—Employee permitted to reside on employer's 
premises—Termination of the employment—Notice required to be given. 

The male plaintiff, Kowsal Narayan, was employed by the defendant Kellar as 
Manager of his plantation at Adventure, Essequibo. The female plaintiff was the wife 
of the male plaintiff and resided with the male plaintiff in a house on the plantation. 
The male plaintiff was permitted by the defendant to reside in the house rent free as 
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part of his remuneration for his services. On the 16th of March, 1954, the defendant termi-
nated the employment of the male plaintiff and served upon him in Georgetown a notice to 
leave the house forthwith. The male plaintiff returned to the plantation as soon as was pos-
sible after the receipt of the notice. The defendant called in the police and when the male 
plaintiff said that he was a tenant and was entitled to reasonable notice to quit the police, 
upon the defendant's instructions, arrested and charged the male plaintiff with trespass. The 
defendant threw the plaintiff's belongings out of the house. Later the defendant withdrew 
the trespass charge against the male plaintiff. The plaintiffs instituted proceedings against 
the defendant for (a) false imprisonment and malicious prosecution, and (b) trespass. 

Held: (1) The male plaintiff was not a tenant of the defendant but was a licensee. As 
such he was entitled to reasonable notice within which to quit the house. 
He was not given reasonable notice to remove himself and his belongings 
from the house and could not, therefore, have become a trespasser when 
he refused to leave forthwith; 

(2) The plaintiffs were entitled to damages for false imprisonment as a result 
of the arrest made at the direction of the defendant, and also for trespass to 
the plaintiff's goods; 

(3) The plaintiffs had failed to prove the absence of reasonable and probable 
cause for the prosecution on the charge of wilful trespass brought against 
them by the defendant and the action for malicious prosecution could not 
succeed. 

S. L. Van B. Stafford, Q.C., for plaintiffs. 
H. A. Fraser for defendant at hearing on 14th, 15th, 17th and 18th December, 

1956. 
P. A. Cummings for defendant at hearing on 30th and 31st January, 1958, and 

on 3rd, 4th, 5th, 6th and 13th February, 1958. 
Bollers, J.: These are two actions heard together by consent and brought by 

Kowsal Narayan (hereinafter called the No. 1 plaintiff) and his reputed wife Ismay 
Deen (hereinafter called the No. 2 plaintiff) respectively, against the defendant 
Charles L. Kellar, proprietor of Pln. Adventure, situate on the Essequibo Coast, for 
damages for (a) false imprisonment and malicious prosecution, and (b) trespass. 
The defendant has counter-claimed against both the plaintiffs for the sum of 
$1,026.73 in the case of the No. 1 plaintiff and the sum of $2,258.48 in the case of 
the No. 2 plaintiff, being monies had and received by the two plaintiffs to the use 
of the defendant at Pln. Adventure, Essequibo, in the Colony of British Guiana. 

The case for the two plaintiffs on the pleadings is that the No. 1 plaintiff was 
employed by the defendant as Manager of the said Pln. Adventure and that imme-
diately prior to the defendant acquiring title of the said plantation that the No. 1 
plaintiff had an interest in the plantation and occupied a certain building thereon as 
his residence. That after the defendant acquired the plantation the No. 1 plaintiff 
continued to occupy the said building at a monthly rental of $20.00 which was 
deducted from his salary by the defendant. As a result of this agreement the con-
tractual relationship of landlord and tenant existed between the No. 1 plaintiff and 
the defendant. The allegation is that this tenancy was in no way connected with the 
plaintiff's employment. It was further alleged that on the 16th March, 1954, the 
No. 1 plaintiff was wrongfully dismissed by the defendant whereupon on the 19th 
March, 1954, while the No. 1 plaintiff was in lawful occupation of the said prem-
ises let to him as aforesaid the defendant 
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then assaulted and imprisoned both plaintiffs by giving them into the custody of a 
police constable on a charge of wilful trespass. That the defendant further caused 
the plaintiffs to be taken under arrest from the said premises at Adventure to the 
police station at Suddie, Essequibo, and kept in custody there for some time. 

It is further alleged that on that same day at the police station at Suddie the de-
fendant maliciously and without reasonable and probable cause preferred against 
the plaintiffs a private criminal charge of wilful trespass contrary to section 37 (e) 
of the Summary Jurisdiction (Offences) Ordinance, Chapter 13. That as a result the 
plaintiffs appeared before the Magistrate of the Essequibo Judicial District on the 
22nd March, 1954, and again on the 27th July, 1954, when the defendant with-
drew the charge and the prosecution was determined. That by reason of the false 
imprisonment and malicious prosecution both plaintiffs were deprived of their 
liberty and have been injured in their reputation and have suffered mental pain and 
prevented from attending to their business and have incurred expenses in their le-
gal defence and in the main have suffered damage. 

There is the further allegation that on the 19th March, 1954, while the No. 1 
plaintiff was in lawful occupation of the premises and the furniture and belongings 
of the No. 2 plaintiff were inside therein with the permission of the No. 1 plaintiff 
that the defendant and his servants and/or agents wrongfully broke and entered the 
said premises and evicted the No. 1 plaintiff and all the members of his household 
therefrom and refused to allow them to re-enter the building and to deliver up the 
premises, and that on 24th March, 1954, the defendant threw out all the furniture 
and household articles in the house, the property of the No. 2 plaintiff whereby 
both plaintiffs were humiliated and suffered inconvenience and damage, the No. 2 
plaintiff sustaining the loss and/or damage to her household articles as per particu-
lars of special  damages in her statement of claim. 

The case for the defendant on the pleadings is a denial of the allegations made 
in the respective statements of claim of the two plaintiffs, save and except that he 
admits he is the proprietor of the plantation. The defendant alleges that the No. 1 
plaintiff was employed as the Manager of the plantation at a monthly salary of 
$50.00 and with dwelling accommodation provided free of cost for such time only 
as the No. 1 plaintiff performed the duties of Manager for which he was employed. 
The defendant specifically denies that the No. 1 plaintiff was a tenant of the build-
ing at $20.00 per month. In the case of the No. 2 plaintiff the defendant alleges that 
she is the reputed wife of the No. 1 plaintiff and was employed by him (the defen-
dant) as Manageress of a general store business owned by him for which she was 
to be paid on a commission basis and provided with dwelling accommodation free 
of cost for such time only as she performed the duties of Manageress for which she 
was employed. It is the further case for the defendant that on 16th March. 1954, he 
terminated the employment of both plaintiffs on the ground of dishonesty and re-
quested the No. 2 plaintiff to remove her belongings. That both plaintiffs refused to 
do this and refused to permit him to enter the building, notwithstanding that both 
plaintiffs had been given notice to quit the premises. As a result of this he obtained 
the assistance of the police who accompanied him to the house with a search war-
rant. That after the plaintiffs were told by the officer in charge that he was in pos-
session of a search warrant to search the premises the two plaintiffs permitted 
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the police and himself to enter the premises whereupon they handed over certain 
documents and articles—his property—to him. On being requested by the defen-
dant to quit the premises both plaintiffs stated that they did not intend to remove 
from the building unless arrested, whereupon both plaintiffs were then arrested by 
the police party and taken to the Suddie Police Station where they were charged 
for trespass and placed on bail, the defendant signing the complaint. 

On the 22nd March, 1954, the two plaintiffs appeared before the Magistrate 
who then adjourned the case to the 27th March, 1954, for the purpose of giving the 
plaintiffs the opportunity of removing their belongings, which property was re-
moved by the plaintiffs under the supervision of the police in the intervening pe-
riod. Finally, the case was withdrawn on 27th July, 1954, no evidence being of-
fered. 

On a careful examination and analysis of the evidence in this case I arrived at 
the conclusion that all the parties to the actions gave false evidence when it suited 
them so to do, thus rendering my task of making the necessary findings of fact 
more difficult. The evidence of P.C. de Abreu and Corporal Benn I accepted al-
most completely save and except in one or two minor details when their evidence 
differed due to lapses of memory. The evidence of Corporal King I did not accept 
and Counsel's suggestion that as he was the officer in charge he would be more 
likely to speak the truth and recollect what took place was belied by the number of 
times the sentence "I can't remember" appears in his evidence. His denial that the 
two plaintiffs were arrested and that they volunteered on their own initiative to go 
to the police station was as absurd as it was false as shown by the very pleadings of 
the defendant who at para. 7 in the respective defences to the two actions admitted 
that the plaintiffs were arrested by Corporal King and P.C. Benn. The evidence of 
Joseph Patterson I found to be substantially true, his manner and demeanour in the 
witness-box impressing me greatly as being that of an honest man. Mr. H. B. Fra-
ser's evidence I considered to be honest but did not assist the defendant in his case, 
Mr. Fraser admitting that in the circumstances it was not a satisfactory way of tak-
ing a statement from three witnesses at the same time. I could therefore place no 
reliance on the statements tendered through this witness. 

I now set out my findings of fact in the form of a narrative from which it will 
be seen that I have accepted portions of the evidence of the parties to the action and 
discarded other portions of their evidence. 

In the year 1951 and prior thereto the No. 1 plaintiff managed this plantation 
for the heirs of Rashberry, deceased, and occupied a building on the estate as a 
dwelling-house with the permission of the heirs for which he paid no rent. Subse-
quently, his brother Brahm Narayan who held an undivided one-sixth share in the 
estate of Rashbeharry, deceased, died and the No. 1 plaintiff became administrator 
of the estate of Brahm Narayan, deceased. In 1952 the B.G. Rice Milling and De-
velopmental Company to which Mr. C. V. Wight, Barrister-at-Law, was legal ad-
viser, purchased an undivided one-third part or share of the plantation and it was 
then that the No. 1 plaintiff continued to manage the plantation for the Company 
on the same terms and conditions on which he managed for the heirs and was paid 
a salary of $50.00 per month. It appears that Mr. C. V. Wight for this Company 
was trying to sell the entire plantation to some enterprising 
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investor and in the year 1952 he succeeded in getting the defendant, a lawyer in the 
United States financed by an American Corporation, interested in this venture. In 1951 
when the No. 1 plaintiff was administrator of his brother Brahm's one undivided one-
sixth part or share of Plantation Adventure (in which he also had a share) it appears that 
he also had a one-sixth share in the estate of Rashbeharry, deceased, which consisted of 
an undivided one-sixth part or share in Plantation Adventure. His brother, Deep Nara-
yan, also held a one undivided sixth part or share in the Plantation and these two broth-
ers mortgaged their respective shares in the plantation to Messrs. Bookers Bros, who 
eventually foreclosed on the mortgage and their shares were put up for sale at execu-
tion and purchased by the B.G. Rice Milling and Developmental Company, the Com-
pany obtaining Judicial sale transport on 7th July, 1952. It seems then, although it is not 
clear on the evidence that the Company in 1952 owned the greater part of the estate or 
perhaps the whole of the plantation, save and except the one undivided sixth part or 
share owned by Brahm Narayan, deceased. The No. 1 plaintiff, in his capacity as ad-
ministrator, was trying to sell Braham's one undivided sixth share and obtained the 
consent of the heirs and later the leave of a Judge in Chambers to sell by Public Auc-
tion. It appears that he placed the sale in the hands of Oscar Wight, Limited, who even-
tually sold the one-sixth share to the defendant transport being passed on the 14th day 
of August, 1953. The No. 1 plaintiff swore to the affidavit of sale on the 15th Decem-
ber, 1952, that on the 17th day of July, 1952, he sold this share in the plantation to 
Charles Kellar by public auction. It is extremely unlikely that the property would be 
sold at public auction without the knowledge of the No. 1 plaintiff and I arrive at the 
conclusion by implication that from the period on or about July, 1952, the No. 1 plain-
tiff was well aware that, as Manager, he was accounting to Charles Kellar. In July, 
1953, Mr. C. V. Wight and the defendant arrived at the plantation in Essequibo and on 
Mr. Wight's instructions the defendant was conducted around the plantation by the No. 
1 plaintiff. The defendant returned to the plantation in August, 1953, and stayed in the 
house with the two plaintiffs. At that time transport of the undivided one-third part or 
share and the undivided one-sixth part or share of the plantation, property of the estate 
of Brahm Narayan, deceased, had already passed to the defendant. It was then agreed 
that the defendant would employ the No. 1 plaintiff in order to manage the plantation 
generally and be paid a salary of $50.00 per month which was subsequently raised to 
$60.00 per month. There was no agreement as to tenancy of the house in which the 
two plaintiffs resided. In all the circumstances by inference I find that the No. 1 plaintiff 
was required to occupy the whole of the premises in the performance of his contract of 
service as part of his remuneration and that he was required to do so for the better per-
formance of his duties of service. It would be essential for a Manager of such a planta-
tion having farmers as tenants to be on the spot to see that no petty stealing went on, 
that there were no disputes arising between the tenants, to be always present to receive 
rents from the farmers, to pay wages and supervise generally. The duties of the No. 1 
plaintiff as Manager were to collect whatever revenues were due to the plantation in-
cluding rents from tenants for house-lots and house-spots and rice fields and due from 
the sale of coconuts and other produce on the estate and also to lend money to tenants 
for the growing of crops. He was also to pay wages and for all of his duties he was 
expected to keep books showing entries of money received and monies paid out and to 
render proper accounts to his employer, Charles L. Kellar. It was also agreed between 
the No. 2 plaintiff and the defendant that she should 
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open and manage the business of a shop on the plantation owned by the defendant 
and that the defendant should make available to her the sum of $15,000.00 in credit 
with various business firms in Georgetown which he would sign authorising her to 
draw upon. The business was to be the defendant's property and not that of the No. 2 
plaintiff. The No. 2 plaintiff was to receive no salary but was to be paid on a com-
mission basis. A banking account in respect of both the plantation and the shop busi-
ness was to be opened at the Barclays Bank at Anna Regina, Essequibo, in the name 
of Charles L. Kellar on which the two plaintiffs would deposit all monies received in 
their respective businesses but were not authorised to draw cheques on this account. 
The duty of the No. 2 plaintiff was to supervise the management of the shop business 
and to keep proper books and to render true accounts to her employer. The defendant 
then left British Guiana on or about September, 1953, and on 10th October, 1953, 
the shop business was opened under the management of the No. 2 plaintiff under the 
terms and conditions already stated. Before the defendant left Essequibo in August, 
1953, he gave the No. 1 plaintiff two cheques for the sums of $210.00 and $60.00 
respectively. The first cheque was for the purchase of long boots for labourers and 
materials and the second cheque was in respect of salary. These two cheques were 
never accounted for by the No. 1 plaintiff, his absurd reason being that as he pur-
chased the boots from the shop he did not have to account and the cheque for $60.00 
being salary he was under no obligation to account. 

Meanwhile in May, 1953, the No. 1 plaintiff, when he was under a duty to ac-
count to Charles L. Kellar, had written to Mr. C. V. Wight to say that he had used a 
certain amount of money paid to him as rent for rice lands to pay off his creditors. In 
the letter (Exhibit "K") he states that he expected at the settling up of the estate to 
replace it when Mr. Kellar refunded all the expenses that were incurred since 25th 
October, 1952. This misappropriation was not made known to the defendant until he 
returned to Essequibo on 26th February, 1954, when it appears that he agreed to 
waive it in so far as his right to dismiss the No. 1 plaintiff from his employment was 
concerned. It seems that he was subsequently paid this money by Mr. Wight at the 
time of the purchase of the plantation. I cannot believe that the defendant, knowing 
that this debt was owing to him, would have retained the services of the No. 1 plain-
tiff without making quite sure that he was repaid at some time or other. The defen-
dant on this visit in February, 1954, informed the No. 1 plaintiff that he had heard a 
lot of bad things about him but appears to have been satisfied with the work of the 
No. 1 plaintiff on the plantation. Shortly after the defendant left British Guiana to 
attend a Carnival in Trinidad. On 8th December, 1953, the defendant wrote the No. 1 
plaintiff a friendly letter (Exhibit "N") telling him he had heard nothing from him and 
asking him for information as to rents collected and as to the plantation generally. He 
also mentioned that he had reported to his Corporation the appropriation by No. 1 
plaintiff of a certain sum of money, presumably the money that was used to pay off 
the judgments of Gobin and Beharry against the estate of Brahm Narayan, deceased. 
The letter shows that he was interested in purchasing the "Adventure Hotel." Mean-
while, however, unknown to the defendant the plaintiff on 30th November, 1953, 
had misappropriated two further sums of $190.96 and $551.12, respectively, the 
property of Charles L. Kellar, when he paid off by cheque two judgments that Ram-
dial Sahoy had obtained against the estate of Brahm Narayan, deceased. Joseph Pat-
terson had been appointed accountant in connection with the business 
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of Charles L. Kellar at Adventure and in September, 1953, had gone to Adventure to 
the two plaintiffs with a letter of introduction from Mr. P. A. Cummings, the defen-
dant's attorney. He had received no co-operation from them and had returned to 
Georgetown. He subsequently met them in the chambers of Mr. P. A. Cummings in 
Georgetown when the plaintiffs were informed by Mr. Cummings that he was the 
accountant and all questions of accounts relating to the business of Charles L. Kellar 
should be referred to him. He then sent the two plaintiffs the questionnaire (Exhibit 
"BB") but they ignored it. 

On 13th November, 1953, he returned to Adventure to pay wages and to take a 
stock of the assets of the estate. He took an inventory of the stock in the shop busi-
ness but when he went to assist the No. 1 plaintiff to pay wages the No. 1 plaintiff 
would have none of it. He was forced to abandon his work and returned to George-
town. It was on this visit that he spoke to the plaintiffs about the questionnaire he had 
sent them, and they stated they were replying to none. In a letter dated 27th Novem-
ber, 1953 (Exhibit "R", in the proceedings Exhibit "Y") addressed to the No. 2 plain-
tiff, the defendant stated that he had discharged Patterson. This, however, turned out 
not to be true because Mr. P. A. Cummings had refused to discharge Patterson and 
that he explained in this Court was the reason why he said in his deposition in the 
embezzlement proceedings (Exhibit "Y") that Patterson was in his employment and 
not discharged by him. On the 29th December, 1953, in the letter (Exhibit "L") the 
No. 1 plaintiff wrote to the defendant pointing out that he had not received his salary 
for November and December and in a subsequent paragraph uses the significant 
language, "I could have used the estate's money, but you'll jail me this time for ap-
propriating your money again.''' Presumably he was referring to the Gobin and Be-
harry judgments against the estate of Brahm Narayan, deceased, of which the defen-
dant was well aware. 

On 6th March, 1954, Patterson returned to Adventure accompanied by the de-
fendant. The No. 1 plaintiff was asked to produce his books whereupon he replied 
that he kept no books. It was then discovered that the Day Journal which the defen-
dant had given the No. 1 plaintiff for the purpose of writing up the daily accounts on 
the estate contained no entries. No. 1 plaintiff produced no books but only a sum-
mary which appeared to be written in one handwriting at one and the same time. The 
defendant asked the No. 1 plaintiff what had become of the books that he had given 
him to keep and again he replied that he kept no books. The No. 1 plaintiff then gave 
Patterson some figures from some paper and also produced a book which he said 
was Brahm Narayan's book. A row then ensued between the parties. When he was 
submitting these figures the No. 1 plaintiff also gave some figures on wages from his 
pay-sheet and a little black book which he claimed to be his "field book". The figures 
in the pay-sheet were then compared with the figures in the "field book" and it was 
found that they did not tally. The figures in the pay-sheet and the field book and the 
amount on the cheques for wages should have corresponded. They did not corre-
spond. Kowsal Narayan gave Patterson more information under the various heads 
for which he was requested and for which he produced no record, and as a result of 
all this information Patterson drew up the documents (Exhibits "CC1" and "CC2"). It 
was then found that there was a difference of receipts as against expenditure to the 
extent of over $2,000.00. The defendant spoke to the No. 1 plaintiff about this and 
Narayan showed that he had made some deposits. No final 
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result was reached. Later that evening Narayan admitted that he had used $700.00 odd 
for his own purposes and regretted the apparent shortage and stated that he would like 
to have the matter settled. From an examination of the Bank Statement (Exhibit "HH") 
it would seem that the balance of $3,071.18 remained to the credit of Charles L. Kellar 
on deposits made by both plaintiffs up to that date. As to whether the apparent shortage 
of the No. 1 plaintiff was covered by this balance is not clear. The accounts of the shop 
business were also enquired into on that day and an inventory taken. The No. 2 plain-
tiff supplied to the defendant a list of her creditors and her list of sales and receipts in 
cash from Mr. Cummings as a result of which Patterson drew up a Trading Account 
(Exhibit "DD"). The Trading Account showed an apparent shortage of $2,225.34 
which Patterson designated "Balance loans". The No. 2 plaintiff produced her deposit 
book (Exhibit "G") which showed that she had made a total deposit of $2,648.55, but 
even with this amount taken into consideration the apparent shortage still existed. It 
was after these shortages were discovered in the businesses managed by the two plain-
tiffs that Kellar made up his mind to dismiss both employees on the ground of dishon-
esty and/or misconduct, but decided to give them some time to account for or make 
good the deficiency. It was then decided that the two plaintiffs should report to him in 
Georgetown in order to effect a settlement. I am unable to say definitely that the defen-
dant was defrauded of these two sums of money by the plaintiffs save and except the 
sum of $700.00 odd which the No. 1 plaintiff admitted that he had used and from 
which I drew the inference that that was the amount used to pay off the Sahoy judg-
ment against the estate of Brahm Narayan, deceased. On Saturday, 13th March, 1954, 
the defendant sent the telegram (Exhibit "T") to the plaintiffs telling them to bring up 
their books and records to him and be prepared to close the sale of the hotel. On Mon-
day, 15th March, 1954, the two plaintiffs travelled to Georgetown and had an inter-
view with the defendant that night. The defendant again complained about the books 
and accounts not being properly kept by the plaintiffs and then made an offer to pur-
chase the hotel. It was then that he ordered them to get a detailed list of all the accounts 
of their creditors in Water Street who had supplied goods to the shop. The next day the 
No. 1 plaintiff went to the Woodbine Hotel to meet the defendant and prepared to sell 
the hotel. A dispute arose as to the manner in which it was to be sold and the defendant 
then drove the No. 1 plaintiff out of the Woodbine Hotel. It was then that the defendant 
conceived in his mind the intention to get rid of the plaintiffs because of their dishon-
esty, and/or misconduct, and/or neglect in the management of his affairs. I have no 
doubt that he was hoping to dismiss these employees after an agreement for the pur-
chase of the hotel had been effected. He immediately drew up the notice of dismissal 
and notice to quit the premises (Exlubit "A") which he served on the two plaintiffs later 
that afternoon in High Street. He told them to get their things out of the house at Ad-
venture by the following day, whereupon the No. 1 plaintiff told him that there was no 
boat to Essequibo on that day and that it was impossible to get their belongings out. 
Whereupon the defendant said if he did not get the things out of the house he would 
throw them out. The notice (Exhibit "A") provided for an immediate termination of the 
plaintiffs' contracts of employment for just cause and also for the immediate surrender 
and quitting of the premises on the plantation. The notice did not specify a reasonable 
time nor indeed any time at all for the plaintiffs to remove their belongings out of the 
house and for quitting and vacating the premises. The notice for the immediate termi-
nation of their services 
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of employment was a good notice in view of the admitted dishonesty and fraud on 
the part of the No. 1 plaintiff and also his misconduct and/or negligence in the man-
agement of his master's affairs in failing to keep good and proper accounts. Similarly, 
in the case of the No. 2 plaintiff with reference to her misconduct and negligence in 
the management of her master's affairs, all of which in the case of both plaintiffs was 
misconduct inconsistent with the due and faithful discharge by the servant of his 
duties for which he was engaged (Halsbury's Laws of England), Second Edition, 
Vol. 2, paragraphs 253 and 254. 

It transpired that in November, 1953, and perhaps prior thereto the No. 1 plain-
tiff was making loans to the farmer-tenants in the name of Charles L. Kellar and then 
purchasing their rice at the end of the crop and discounting the loans. He had no au-
thority whatever from Mr. Kellar to make these loans. He claims that this money 
advanced to farmers was his own private money which he received as a buying 
agent of the Government Rice Mill at Anna Regina from Mr. J. L. Brodie, the Man-
ager. Mr. Brodie, in his deposition in the embezzlement proceedings (Exhibit "Y") 
stated that Kowsal Narayan was not a buying agent in 1953 but he might have paid 
in sums of money into the account of Kowsal Narayan in the bank at his request for 
rice sold to the Government Mills. The transactions with the tenants were acts of 
dishonesty which have not been rebutted by the No. 1 plaintiff, and although I can 
make no specific finding that the defendant was defrauded of these monies, never-
theless it was conduct 'incompatible with the faithful discharge of his duty where 
unknown to his employer he entered into transactions whereby his personal interests 
conflicted with his duty as a servant in his particular capacity'. (Halsbury's Hailsham 
Edition, para. 257). The No. 2 plaintiff was unable to discharge the burden placed 
upon him of proving that there was nothing improper in these transactions. Knowl-
edge of these transactions at the time of his dismissal was not possessed by the de-
fendant but subsequently, on learning of them, the No. 1 plaintiff was duly prose-
cuted for embezzlement by the police. This prosecution was determined in favour of 
the No. 1 plaintiff by the 'nolle prosequi' of the Attorney General. It is not difficult to 
see the reason for this as the depositions in Exhibit "Y" appear to be complicated and 
confused and the case might well not have been proved to the satisfaction of the jury. 
This, however, is not binding on me and I arrive at the conclusion that it was a clear 
case of misconduct on the part of the servant and "it is immaterial whether or not it 
was known to the employer at the time of his dismissal. Justification of dismissal can 
accordingly be shown by proof of facts ascertained subsequently to the dismissal or 
on grounds differing from those alleged at the time." (Halsbury's, Hailsham Edition, 
paragraph 258). 

On 19th March, 1954, all the parties travelled to Essequibo and on their arrival 
there the two plaintiffs went to the Adventure Hotel and the defendant and Patterson 
to the police station to secure the assistance of the police. The defendant then re-
turned to the house at Adventure. The plaintiffs made their way to the house and 
when they got there they saw the defendant in the yard who told them not to go up-
stairs but to wait until the police came. Nevertheless the plaintiffs and the Deen chil-
dren entered the house and a few minutes later the police arrived. The defendant and 
the party of police were met at the door by the No. 1 plaintiff who refused to allow 
them to enter. Corporal King then informed the plaintiffs that the defendant wanted 
to go into the house and he claimed that his belong- 
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ings were in the house and he wanted them. The No. 1 plaintiff then stated that Kel-
lar would not be allowed to come into the house and that if he wanted his things he 
could have them there. The defendant and the police party, persisted, however and 
they entered the house whereupon Corporal King informed the plaintiffs in the pres-
ence of the defendant that Kellar had reported that he had terminated Narayan's ser-
vices as Manager of the Adventure Development Corporation and that he had served 
him with a notice to quit the premises and he had failed to do so. The No. 1 plaintiff 
then maintained that he was a tenant and that he had not been given a proper notice 
and that the time was too short, whereupon Kellar exclaimed that if they did not want 
to quit the premises immediately he would have them arrested and charged for tres-
pass. The No. 1 plaintiff then stated that he was not leaving the premises unless he 
was arrested. The defendant then said to the police, "If they do not want to quit the 
premises arrest every mortal soul." As a result Corporal King then arrested both the 
plaintiffs by touching them and telling them they would have to go to the station and 
also proceeded to take into custody the children of the No. 2 plaintiff. The plaintiffs 
and the children were then permitted to drive to the station in their own car under 
escort of the police who drove behind them in a jeep, the defendant following in his 
own van. The defendant authorised and directed the arrest of the plaintiffs and the 
children and it was as a result of his direct act or order that they were arrested and 
deprived of their liberty. At the station the plaintiffs and their children were kept 
there for some time until the complaint (Exhibit "C") was made out by the Police and 
signed by the defendant on a charge of "Wilful trespass, contrary to section 37 (e) of 
the Summary Jurisdiction (Offences) Ordinance, Chapter 13." They were then or-
dered by the police to sign recognizances in the sum of $25.00 to appear at the Mag-
istrate's Court, Suddie, on 22nd March, 1954. Meanwhile the children had been set 
free as the defendant thought they were not responsible for their acts. I have no doubt 
in my mind that the defendant, an American lawyer, full of confidence in himself 
and fortified by police assistance and protection, and anxious to see the plaintiffs and 
their belongings out of the house directed operations in the house at Adventure on 
that occasion and persuaded Corporal King to do exactly as he wanted who became 
mere clay in the potter's hands. After the incident at the station the plaintiffs were 
compelled to return to the house where a search warrant was executed and the No. 1 
plaintiff immediately handed over to the police all the relevant documents and books 
in his possession. I conclude that there was a total restraint of the person of the two 
plaintiffs from the time they were taken from the house up to the time they were set 
free at the police station. On 22nd March, 1954, in the Magistrate's Court, after pre-
liminary discussion between the parties and the Magistrate and after the plaintiffs 
had pleaded not guilty to the charge the Magistrate maintained that they must be 
given reasonable time in which to remove their belongings and quit the premises, 
and on his suggestion the matter was adjourned for one week for this purpose. As a 
result an appointment was made by the No. 1 plaintiff and the police on 23rd March, 
1954, which appointment the No. 1 plaintiff did not keep. On the 24th March, 1954, 
earlier in the day after an exchange of notes (Exhibit "B"), the No. 1 plaintiff was 
seen removing furniture from the house but this was not fast enough for the defen-
dant who was at that time anxious to see the operation completed as he was booked 
to leave British Guiana. The defendant then spoke to the plaintiff about moving out 
everything on that day and there was a heated exchange of words as a 
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result of which the defendant made a report to the police station. Later that 
day, in the absence of the plaintiffs and under police supervision, the defendant 
had all the goods and belongings of the plaintiffs removed from the house and 
taken to a spot outside the Adventure Hotel where the plaintiffs subsequently 
resided. This was carried out with all possible care, the household articles sus-
taining no appreciable damage save and except the inevitable damage that oc-
curs in general cases of removal. On 27th March, 1954, the case was further 
postponed to 27th July, 1954, and on that date the defendant withdrew the 
charge and got the Magistrate to note on the case jacket (Exhibit "C") that the 
charge was withdrawn at the request of the complainant and defendant. Subse-
quently, the words "and defendant" were scratched out presumably by some 
unscrupulous person when the case jacket was in the office of the Magistrate's 
Court. This, however, was of no legal effect. It is clear that the defendant 
wanted the plaintiffs out of that house at Adventure immediately and gave 
them no reasonable and proper time for the purpose of quitting the premises. In 
point of fact he gave them no time at all as he was well aware that on 19th 
March, 1954, he had travelled from Georgetown to Essequibo with them. 

I did not accept the evidence of the No. 1 plaintiff on the following points 
and for the reasons following:— 

(i)     That $20 per month was deducted from his salary for rent of the 
house. 
(a)   No record of ever having paid rent. 

(ii)    That the defendant promised to send him receipts for rent. 
(a)   No mention of this in his letters although he keeps asking for 

salary. 
(iii)  That the defendant promised to pay the No. 2 plaintiff $80.00 per 

month and 3 % commission on the profits of the sales from the 
shop. 
(a) No. 2 plaintiff did not mention this in her letters. 
(b) Unreasonable in the circumstances. 

(iv) At the Woodbine Hotel on the 15th March, 1954, the defendant did 
not question the accounts of the plantation. 

  (a)  The books mentioned in the telegram. 
(v) That he could not find the daily record book in the house at Adven-

ture on 19th March, 1954. 
(a)  He did not want to have it checked in case defalcations might 

be found. 
(vi) That when the goods and household articles were being removed on 

24th March, 1954, he had cash and valuables in the house which 
were lost. 
(a)  Had this been so he would have informed the police. 
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(vii) That in July, 1953, he felt he was working with the B.G. Develop-
mental Company. That in April, 1953, he first heard that Kellar 
was interested in Plantation Adventure. That in May, 1953, he 
did not know that Mr. C. V. Wight, was Kellar's legal adviser. 

(a) Affidavit of sale (in Exhibit "M") disproves this. 

(viii) That some of the money he collected from the tenants in 1953 for 
rent he did not use to pay his private debts and the debts of the Es-
tate of Brahm Narayan, deceased. 

(a) His own admissions and the two (2) cheques (Exhibits "S1" 
and "S2") to Sahoy disproved this. 

(ix) That on 3rd October, 1953, he advanced the sum of $14.21 on ac-
count of salary and informed Mr. Cummings about it. 

(x)  The first denial that he used Kellar's money to pay the Sahoy judg-
ments. 

(a)  His subsequent admissions. 

1 did not accept the evidence of the defendant on the following points and 
for the reasons following:— 

(i)     That the No. 1 plaintiff was only permitted to use a portion of the 
house and that a room was reserved for him (the defendant). 

(a) If this had been so he would not have been staying at the 
Colony House, Suddie, at the material time. 

(ii)   That the plaintiffs did not show up at the Hotel Woodbine in 
March, 1954. 

(a) He sent the plaintiffs a telegram. 

(b) Anxious to avoid admitting interview at Woodbine Hotel for 
the sake of showing malice. 

(iii)  Patterson accused the No. 1 plaintiff "of stealing the man's 
money." 

(a)  Not the type of language that would be used by Patterson who 
wanted to keep out of matters of that kind. 

(iv)   That the No. 1 plaintiff said he used $240.00 to pay the debts of 
the Estate of Brahm Narayan, deceased. 

(v)    That he did not order or authorise the arrest of the plaintiffs and 
that the plaintiffs were never arrested. 

(a)    Disproved by the written defence in the pleadings and the 
fact that the children went to the station. If there were no ar-
rest the children would not have gone to the station. 
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(vi)    That the search warrant was taken to the house on the first 
visit. 

(vii)    That he went to get police assistance for the purpose of getting 
his books and records from the house. 
(a) Disproved by the evidence of the two policemen and his an-

swer to the Court that he could not say the exact state of 
his mind after all these years. 

(viii)     That he had no arrangement to purchase the Adventure Hotel. 
(a)  His letters and telegram show that he wanted to purchase 

the hotel. 
(ix)      That he went to his legal adviser on 16th March, 1954, to get 

advice on the drafting of the notice of dismissal (Exhibit "A") 
and there learnt that the plaintiffs were in Georgetown. 
(a) The legal adviser would have drafted the notice and it 

would not have been typewritten on Hotel Woodbine paper. 
On the evidence there arise three questions of law for determination: 
Firstly, was the No. 1 plaintiff, Kowsal Narayan, a contractual tenant of the 

defendant or a tenant of any kind of the defendant? 

Secondly, if the No. 1 plaintiff, Kowsal Narayan, was not a tenant, was he 
a mere licensee and was he to be given a reasonable time to remove his belong-
ings and quit the premises? 

Thirdly, did he become a trespasser on being given notice to quit imme-
diately and licence revoked, or did he become a trespasser only at the expiry 
of a reasonable time? 

The answers to these questions would also affect the position of the No. 2 
plaintiff who was merely there with the permission of the No. 1 plaintiff. The 
only right to occupy the premises that she could have would have been the 
right possessed by the No. 1 plaintiff. 

In view of my findings, it is clear that he was not a contractual tenant 
of the defendant at the rate of $20.00 per month. There was no question of 
the No. 1 plaintiff being a contractual tenant of the premises quite apart 
from and outside of his contract of employment. I cannot believe that in 
these circumstances the defendant would have created a contractual ten-
ancy with the No. 1 plaintiff and so fettered himself by the Landlord and 
Tenant and Rent Restriction Ordinances. 

The question whether the servant occupies as a servant or tenant is a 
question of fact, but it is a question of law whether on given facts the rela-
tionship of landlord and tenant exists or not (Hughes v. Chatham, 5 M & G. 
at p. 63). Counsel for the plaintiffs urged that as the defendant had stated in 
his evidence that the No. 1 plaintiff was merely permitted to live in the 
house rent-free and did not say that he was required to live in the  
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house for the better performance of his contract of service, he was a tenant and 
cited Dover v. Prosser (1904) 1 K.B. 84 where Lord Alverston C.J. stated, 

"The governing test in cases of this sort is whether or not the occupier 
of the premises, in respect of which the claim is made, is required to oc-
cupy them, either by the express terms of his employment or by the nature 
of his duties. If he is merely permitted, but not obliged, to occupy the prem-
ises so long as he performs certain duties, that is not an occupation by vir-
tue of any office, service, or employment, and is not sufficient to disentitle 
him from having his name registered in Division I." 

But the Learned Chief Justice went on to state, 

"If it necessarily follows from the nature of the duties which a man 
has to discharge that he must occupy a certain house in order properly to 
discharge those duties, that would be a case of a man occupying certain 
premises by virtue of his employment just as much as if he were expressly 
required to do so." 

"Halsbury's Laws of England," 2nd Edition, Volume 20 at page 13 reads as 
follows at paragraph 8— 

"Where a servant is in occupation of premises of his master in the course 
of his employment, his possession is treated as that of the master, and the 
relation of landlord and tenant is not created between the parties. The test is 
whether the occupation is subservient and necessary to the service. If this 
test is satisfied, possession can be required at any moment, though the ser-
vant will have a remedy on the contract of service if it is terminated im-
properly. But where the occupation is allowed solely as remuneration for 
services and is not related to the performance of those services, the posses-
sion is that of the servant, and he is in the position of tenant." 

Applying these principles of law to the facts of this case as found by me 
on this point by inference and on the evidence of the defendant, it is clear that 
the No. 1 plaintiff was not a tenant as his occupation was subservient and nec-
essary to the service. In Butcher v. Poole Corporation (1942) 2 A.C.R. cited 
by Counsel for the defendant where the plaintiff in the action who was em-
ployed by the defendants as foreman at their refuse disposal plant he was re-
quired to occupy a house it was doubted whether there was a tenancy in the 
particular circumstances of the case and the editorial note reads:— 

"It is not uncommon to speak of a service tenancy, but the better view 
of the law seems to be that where premises are occupied for the better car-
rying out of an employer's duties at the command of the employer there 
is no tenancy in the legal sense." 

The No. 1 plaintiff is therefore not a tenant of the defendant. 

Counsel for the defendant in answer to the second question submitted that 
the No. 1 plaintiff was a mere licensee of the defendant and as such the licence 
could be revoked at any time and on the licence being revoked 
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the licensee became a trespasser. In such circumstances the No. 1 plaintiff and 
his family could be ejected by the licensor or by the police at the instance of 
the licensor in his own discretion without reasonable notice being given. In 
support of his contention Counsel cited Butcher v. Poole Corporation and 
Hughes and Corbett v. Derby (7 to 9 C. & P. at paragraph 494). 

Salmond on the Law of Torts, Eighth Edition, states:— 

"A licence is an agreement (not amounting to the grant of a legal 
easement or profit) that it shall be lawful for the licensee to enter upon the 
land of the licensor, or to do some other act in relation thereto which 
would otherwise be illegal." 

At common law a licence was revocable at will by the licensor, even 
though granted for a fixed term, and was therefore no justification for any 
act done in the exercise of it after revocation. This is known as the rule in 
Wood v. Leadbitter (1845), 13 M. and W." 

This rule has now disappeared since the fusion of law and equity the rea-
son being that a licence granted for a fixed period is in all ordinary cases spe-
cifically enforceable—an injunction being obtainable to prevent its premature 
revocation. In the case of Hurst v. Pictures Theatres, Limited, (1915) K.B., the 
law was finally settled that the rule in Wood v. Leadbitter now applies only to 
cases in which the licence is of such a nature that an injunction against its pre-
mature revocation could not be granted in conformity with the rules of equity. 

Salmond at page 264 states that the rule in Wood v. Leadbitter even if not 
considered obsolete is still subject to the limitation that a licensee whose li-
cence is revocable is entitled to reasonable notice of revocation and cites the 
cases of Cornish v. Stubbs, (1870), L.R. 5 C.P. 334; Mellor v. Watkins, (1874) 
L.R. 9 Q.B. 400; Canadian Pacific Railway Company v. The King, (1931) 
A.C. 432 as authority for this proposition. In Cornish v. Stubbs, Willes J. stated 
the law in these terms:— 

"The rule of law is that a simple licence in order to be binding on the 
licensor must be under seal but if it is not, the licensee is not a trespasser 
until the licensor revokes the licence. Under a parole licence the licensee 
has a right to a reasonable time to go off the land after it has been with-
drawn before he can be forcibly thrust off it; and he could bring an action 
if he were thrust off before a reasonable time had elapsed." 

Bovell C.J. dealing with the particular terms of a licence stated:— 

"It seems almost necessary, from the nature of the licence, that the 
plaintiff should have had a right to a reasonable time to remove his goods; 
and if he had, that right has been interfered with, and the plaintiff was enti-
tled to bring this action." 

In Mellor v. Watkins, Cockburn C.T. stated:— 

"Reason and commonsense alike require that, although a licence 



 60
NARAYAN and anor. v. KELLAR 

may be revocable at any moment, the licensee should have a reasonable 
time for removing off the premises what he has been licensed to put upon 
them." 
Blackburn J. was of the same opinion: 

"It seems but reasonable that the person giving the licence, though 
revocable at any time, must give the licensee sufficient time to remove the 
articles from the premises; and, at all events, that he is bound to give the 
licensee reasonable notice." 
In Canadian Pacific Railway Co. v. The King their Lordships were of the 

opinion that:— 
"Whether any and what restrictions exist on the power of a licensor to 

determine a revocable licence must depend upon the circumstances of 
each case. The general proposition would appear to be that a licensee 
whose licence is revocable is entitled to reasonable notice of revocation." 
In Doe v. Derby it is sufficient to observe that the parties were bound by a 

specific agreement and no question of reasonable notice arose, Parke B. hold-
ing that no notice to quit was necessary if the service was put an end to. It 
would appear that the occupation of the premises in that case depended solely 
on the terms of service. In Butcher v. Poole Corporation, (1942) 2 A.C.R. at 
page 573, the respondent (plaintiff) was employed by the appellants as fore-
men at their refuse disposal plant, and was required to occupy a house for 
which he paid no rent. The employment was terminated by notice and he was 
required to leave the house. Eventually the appellants took possession and re-
moved his furniture using no unnecessary force. It was held that in taking pos-
session the appellants were exercising a right of property and not a remedy 
which operated to defeat or determine the interest or title of the respondent and 
therefore the leave of the Court was not necessary, in that case it must be ob-
served that a respite was given to the respondent for the purpose of leaving the 
house although admittedly the Court considered him to be a trespasser. In the 
present case the notice called on the plaintiffs to quit the house immediately 
and they were allowed no respite. In Thompson v. Park, (1944) K.B. 408 the 
plaintiff was a schoolmaster and the owner of a school and, during the war, he 
allowed the defendant, also a schoolmaster, to use the school with his pupils. 
After a time, he gave the defendant a term's notice to leave and when the de-
fendant did not leave he removed his furniture and equipment. The defendant 
therefore entered the premises by taking off the locks of the doors, and the 
plaintiff applied for an interim injunction that the defendant should leave the 
premises. This was granted, on the ground that the defendant was a trespasser 
once his licence was revoked. Lord Goddard in his judgment stated:— 

"The plaintiff was the owner of the house and he was entitled to with-
draw the licence if he wished to do so, although it may be that he would be 
liable in damages if in withdrawing the licence he broke the Con-
tract…………The licensee, once his licence is withdrawn, has no right to 
re-enter on the land and say, 'I will stay there'. If he does, he is a common 
trespasser." 
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Here again reasonable notice to quit the premises, to wit, a term's notice was 
given to the licensee. In the Stoke Poges' Case (1920) 122 L.T. 479, it was held 
that the plaintiff who occupied by reason of service became a trespasser when 
his licence was withdrawn but after the expiration of three months' notice. The 
learned authors of "Clark and Lindsell on Tort" (11th Edition at page 501) 
state:— 

"This case (Thomspon v. Park) must be regarded as an expression of the 
Court's disapproval of the defendant's conduct in forcibly reentering the 
premises after his furnitures had been removed by the plaintiff, rather than a 
decision that the defendant automatically became a trespasser when his li-
cence expired at the end of the term." 
In the case of Minister of Health v. Bellotti, (1944) I A.E.R. 238, the facts 

were that the respondents were evacuees from Gibraltar and occupied premises 
under licences from the Ministry of Health. They were licences for valuable con-
sideration in respect of the premises which they occupied and their licences per-
mitted them to live in their flats and have furniture. They were given a week's 
notice to quit the premises which they failed to leave. Proceedings were taken in 
the County Court to obtain orders for possession. It was contended that the no-
tices were invalid on the ground that the time given to vacate the premises was 
unreasonably short and therefore the licences were not effectively revoked. It 
was held by the Court of Appeal, the Minister of Health appealing, 

(i)  the length of time to be given to licencees on the determination of the 
licence must depend upon the circumstances of any particular case 
and in the present case, the time limit was insufficient, and 

(ii)  a notice determining a licence revokes the licence immediately on 
service and the notice becomes operative on the expiration of a rea-
sonable time from the date of a service, and this is so even though the 
notice states a period of time for the vacation of the premises which 
is held to be too short. No particular period of time need be stated in 
the notice. 

Lord Greene M.R. in his judgment stated:— 
"Where a licence is granted under a contract, it may very well be that 

the contract will make express provision for those matters, where it does 
those express provisions with regard to termination of the licence and so 
forth must be observed. But what is to happen in a case where the contract is 
silent on those matters? I cannot take the view that there is some cast iron 
principle of law which lays down for every type of contract, whatever the 
circumstances and whatever the purposes for which it was entered into, 
some rule which is always to operate. In my opinion the true rule is that the 
implications of the contract on those matters are to be determined in view of 
all the relevant   circumstances   of  the   case…………….It was argued by 
the Attorney General that there was a rule applicable to all licences that the 
only notice or the only time which the licensee can demand is time sufficient 
to enable him to remove himself and his property from the premises com-
prised in the licence and so, he said, the only time which the respondents 
could insist upon was sufficient 
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time to enable them to remove themselves and their furniture from the prem-
ises. He said that a consideration which the County Court Judge had said was 
a relevant consideration, namely, the time required to find alternative ac-
commodation was not a matter which ought to be taken into account in fixing 
the time the licensee is entitled to have. In my opinion, in the circumstances 
of this case, to say that the implied term of the licence was that the Minister of 
Health could at any moment turn any of these individuals out of the flat pro-
vided, giving him only sufficient time to move himself and his furniture into 
the street, would be quite illegitimate……….The true view in my judgment 
is that where a licence is revoked the licensee has in spite of the revocation 
whatever in the circumstances—a reasonable time to remove himself and his 
possessions from the scene of the licence." 
Lord Goddard dealt with the matter more succintly:— 

"If a licensor determines the licence, he is bound to give a reasonable 
time within which the determination is to take effect, so that the licensee can 
collect himself, his property or whatever it may be, from the premises in re-
spect of which the licence has been withdrawn..............................The licence 
has been withdrawn and the withdrawal becomes effective when a reasonable 
time has elapsed." 
The licensees in this case however, although licensees for valuable considera-

tion, were dishonest servants and the question that arises is: — 'Are they to be 
given the same considerations in respect of "reasonable notice" as licensees who 
are honest servants?' Counsel for the plaintiffs in answer to that question posed by 
the Court submitted that "reasonable notice" is a question of degree depending on 
the circumstances. If the licensee is a dishonest servant and were allowed to re-
main on in the premises which he occupied as part of his service and as a result 
would have the opportunity of repeating the acts of dishonesty, then of course in 
those circumstances the requisite reasonable notice would have to be a considera-
bly shorter period than if he were an honest servant. Nevertheless, he would still be 
entitled to some time to remove himself and his belongings. On the facts of the 
instant case, however, assuming that the No. 1 plaintiff was guilty of dishonesty 
and misconduct which entitled the defendant to dismiss him instantly and to re-
voke his licence of occupancy of the house there was no danger of repetition of the 
acts of misconduct and/or dishonesty on his part as the defendant could have with-
drawn and did in fact withdraw all the books and accounts of the plantation from 
him and so placed the No. 1 plaintiff in a position in which he could do nothing in 
relation to the estate and could not repeat the acts of dishonesty and/or misconduct. 
With this submission I am in entire agreement and I hold that the No. 1 plaintiff 
was entitled to reasonable notice and that in view of all the circumstances of the 
case no reasonable notice was in fact given to him. 

The answer to the third question clearly is on the dictum of Lord Greene M.R. 
that the No. 1 plaintiff would only become a trespasser on the expiration of a rea-
sonable time. On 19th March, 1954, when the No. 1 plaintiff still occupied the 
house and on 24th March, 1954, when his reputed wife's belongings were re-
moved, he and his family were not in law trespassers. Counsel for the defendant, 
however, maintained that all these English cases cited as to reasonable notice must 
be read subject to the 
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section of our Summary Jurisdiction (Offences) Ordinance under which the plain-
tiffs were prosecuted. This section is now section 33 (e) Chapter 14:— 

"Everyone who having lawfully entered upon or in that land or other 
place, remains thereon after having been lawfully required by the owner 
thereof, or his servant, to depart therefrom, shall be deemed a wilful tres-
passer." 
Section 32 states that the term "owner" includes any tenant or occupier, and 

the attorney or agent of any owner as thus defined. It follows therefrom that the 
section permits the No. 1 plaintiff himself as occupier to use the section. How then 
could it be properly said that the defendant as owner of the premises would have 
the right to use the section against the No. 1 plaintiff who as occupier had himself 
the right to use the section? In my view this section was meant to be used by the 
owner or the occupier against licensees who have the right by law, custom, or im-
plication to enter on the premises to do a particular act such as dustmen and post-
men. In any event the relevant words in the section are "lawfully required". If the 
No. 1 plaintiff as a licensee of the premises was entitled to reasonable time to quit 
the premises and remove his belongings on the revocation of his licence how could 
it be said that he was lawfully required to depart therefrom? In Hescott v. Roop-
nauth (W.I.C.A. No. 1 of 1957 B.G.) the West Indian Court of Appeal decided 
that under section 34 (1) 'Mens rea' was necessary to constitute the offence charged 
because the word 'wilfully' in the section connoted that the 'mens rea' must be 
proved as a necessary constituent of the offence. The word "wilfully" does not 
appear in section 33(e) but the title to Part III of the Ordinance under which this 
section appears reads "wilful trespass to property." It is clear therefore that "mens 
rea" must be proved for a prosecution under this section to be successful. The West 
Indian Court of Appeal went on to hold that section 34(1) must not be used where 
there was a bona fide dispute as to title to be settled as in that case no 'mens rea' 
would have been proved. In the present case there was a bona fide dispute as to the 
right to possession of the premises in which case there would be no 'mens rea' in 
the No. 1 plaintiff. The West Indian Court of Appeal further held that even under 
section 34 (1) where there was a bona fide dispute as to title to be settled there 
might well have been a civil trespass but it did not justify arrest. 

At common law if a tenant holding under a monthly tenancy were given a 
month's notice to quit, at the expiration of the time of notice while he could be 
evicted from the premises by the landlord without an order for possession being 
made against him by the Court, he could not be arrested and taken to the police 
station and charged. Trespass is an actionable wrong and if a mere trespass, is as a 
rule actionable only and not criminal. (Halsbury's Laws of England, Second Edi-
tion. Volume 33 at paragraph 2). Trespass at common law was never criminal. 
Except under the provision of a special statute, or where wilful and malicious 
damage is done no trespasser can be prosecuted criminally (Note in "Halsbury" at 
page 4). In these circumstances, therefore, I hold that the plaintiffs were not tres-
passers either under the Civil Law or under the Criminal Law. 

The wrong of false imprisonment consists in the act of arresting or imprison-
ing any person without lawful justification (Salmond, 8th Edition at page 373). 
Having found that the defendant authorised and directed 
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the arrest of the plaintiffs by a ministerial officer and having held that the plaintiffs 
were not trespassers, it follows that the imprisonment was false and illegal. It 
should be observed at this stage that at common law a private person under these 
circumstances would have no power of arrest, that power exists only where he has 
reasonable and probable grounds to suspect the person of having committed a fel-
ony. The felony must have in fact been committed. The section of the Statute in 
respect of which the plaintiffs were charged and under which the defendant pur-
ported to act gives no power of arrest to a private person whereas under the other 
sections of the Ordinance power is given to the owner and his servants to seize and 
detain the trespasser. Counsel for the plaintiffs further submitted that even the po-
lice had no power of arrest in these circumstances. At common law the police have 
the power of arrest without warrant on reasonable suspicion of a felony whether a 
felony has or has not been committed. They have no power to arrest without a 
warrant on a charge of misdemeanour unless express power is given by an act of 
Parliament. Under the particular Ordinance, the Summary Jurisdiction (Offences) 
Ordinance, it is clear that the police have no power of arrest or no power to prose-
cute. Under section 25 of the Police Ordinance, Chapter 77, any member of the 
Force may arrest without a warrant— 

(a)   anyone committing in his view an offence punishable either upon 
indictment or upon summary conviction. 

These words received judicial interpretation by the West Indian Court of Appeal in 
the case of Cummings v. Demas, Henry and Davidson (1950), L.R.B.G. 26, and 
were interpreted to mean actually found committing an offence and it was no de-
fence that the Constables honestly and reasonably believed that the person arrested 
was committing an offence, at the time of their arrest. In the instant case it cannot 
be said that the plaintiffs were actually found committing an offence. In this case 
the defendant has not sought to justify the arrest, his defence both on the pleadings 
and on the evidence being that there was no arrest. He has not attempted to dis-
charge the burden of proof placed on him in showing the existence of reasonable 
and probable cause. The case for the plaintiffs in respect of the false imprisonment 
is clearly proved and they are entitled to damages. In assessing the amount of 
damages I take into consideration that they must have been greatly humiliated by 
their arrest and imprisonment in the presence of the children and their fellow vil-
lagers and farmer tenants and must have suffered great mental anguish. I do not 
take into consideration the fact that I have found the No. 1 plaintiff to be a dishon-
est servant as it is not a relevant circumstance. I therefore assess the damages for 
the false imprisonment in the sum of $1500.00 each. As far as the actions for tres-
pass are concerned the trespass to the premises by the defendant was merely tech-
nical and 1 do not award damages. For trespass to the goods of the No. 2 plaintiff 
in keeping with my finding that the damage done was not appreciable I award the 
sum of $50.00 as special damage done to the various household articles. 

It is well established that a plaintiff in an action for damages for malicious 
prosecution in order to succeed must prove:— 

(i) the prosecution by the defendant of a criminal charge against the plaintiff 
before a tribunal into whose proceedings the civil courts are competent to 
inquire; and 
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(ii)     that the proceedings complained of terminated in his favour, if from 
their nature they were capable of so terminating; and 

(iii)   that the defendant instituted or carried on such proceedings mali-
ciously; and 

(iv)    that there was an absence of reasonable and probable cause for such 
proceedings; and 

(v)    that the plaintiff had suffered damage. (Halsbury's 2nd Edition at 
para. 11). 

The first two essentials and the fifth have been clearly proved and I must now 
consider whether the third and fourth essentials have been satisfied. Malice in 
this connection means malice in fact indicating that the defendant was actuated 
by spite or ill-will against the plaintiffs or by indirect or improper motives. The 
plaintiffs rely on the state of mind of the defendant at the refusal of the No. 1 
plaintiff to sell the Adventure Hotel to the defendant as proof of malice. The de-
fendant counters with the tone of the letter (Exhibit "N") which shows goodwill 
towards the No. 1 plaintiff and the letter (Exhibit "R" in the proceedings Exhibit 
"Y") addressed to the No. 2 plaintiff as rebutting any evidence of malus animus. 
On the evidence I cannot and do not find that the defendant was actuated by 
spite or ill-will or some indirect or improper motive towards the plaintiffs, but 
honestly believed that these plaintiffs were trespassers when he terminated their 
services with just cause and called on them to quit the premises and they refused 
to leave. 

As to the fourth essential the burden of proof is clearly on the plaintiffs and 
they must show that the defendant acted maliciously and without reasonable and 
probable cause. The plaintiffs must prove that if certain facts existed, which, if 
known to the defendant would have constituted reasonable and probable cause, 
they were not known to him. In this case the defendant (prosecutor) knew of the 
dishonesty and misconduct of the No. 1 plaintiff (Sahoy judgments) and of the 
misconduct of the No. 2 plaintiff at the time of the signing of the complaint. The 
plaintiffs have not attempted to discharge the burden of proof placed upon them 
in showing his lack of knowledge. 

Halsbury at paragraph 18 states:— 
"Whether there was reasonable and probable cause for a prosecution or 

not is a mixed question of law and fact, the province of the jury being to find 
the facts, unless admitted, including the inferences therefrom and that of the 
judge to say whether such facts amount to reasonable and probable cause." 
In view of my findings it cannot be said that a discreet man with knowledge 

of such facts operating in his mind and a reasonable man with knowledge of 
such facts would not have done what the defendant did in fact do, i.e. prosecute 
the plaintiffs for the offence of trespass. On the evidence it is clear that the de-
fendant honestly and genuinely believed at the time of the prosecution that the 
plaintiffs were guilty of the offence of "wilful trespass, contrary to section 37 (e) 
of Chapter 13" on the facts at his disposal of which he was well aware, i.e. the 
honest belief that the 
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two plaintiffs were dishonest servants, guilty of fraud and of misconduct as 
a result of which he was entitled to terminate their respective service of 
employment, order them to quit the premises and on their refusal they be-
came trespassers. In this connection he sought the advice and guidance of 
the police. How then can it be said that he did what a reasonable and dis-
creet man with knowledge of those facts would not have done? Hawkins J. 
in Hicks v. Faulkner says, 

"I should define reasonable and probable cause to be an honest be-
lief in the guilt of the accused, based upon a full conviction, founded 
upon reasonable grounds, and of the existence of a state of circum-
stances which, assuming them to be true, would reasonably lead any 
ordinary prudent and cautious man, placed in the position of the ac-
cuser, to the conclusion that the person charged was probably guilty of 
the crime imputed." 

I find therefore that the burden of proof placed on the plaintiffs in 
proving the absence of reasonable and probable cause has not been dis-
charged and the case for malicious prosecution must fail. 

Accordingly there will be judgment for the No. 1 plaintiff against the 
defendant for the sum of $1500:—and taxed costs certified fit for Counsel 
and judgment for the No. 2 plaintiff in the sum of $1500 plus $50 and costs 
certified fit for Counsel and on the counterclaim in view of my findings 
there will be judgment for the defendant against the No. 1 plaintiff for the 
sum of $742 and taxed costs certified fit for Counsel. The counterclaim 
against No. 2 plaintiff is dismissed with costs to be taxed. 

Counsels on both sides have been of great assistance to me in this case 
and this fact should be recorded. 
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(In the Full Court, on appeal from a Magistrate's Court of the Georgetown 
Judicial District (Holder, G.J., Stoby and Phillips. J.J.), January 10; 
April 2, 1958). 
False pretences—Representation of fact future in form—Necessity for implica-

tion of an existing fact to be apparent from averment in the charge. 

The appellant, a police constable, was charged with obtaining a chattel (two 
Transport and Harbours Railway and Steamer tickets) by falsely pretending to a 
booking clerk that he was about to proceed on duty and on official business. He was 
convicted on the charge of false pretences laid under section 99 (b) of The Summary 
Jurisdiction (Offences) Ordinance, Cap. 14. 

On appeal, it was contended on behalf of the appellant that the charge was bad 
in law as there was no allegation of an existing fact in the pretence set out in the 
charge but only of a statement of intention to do an act at some future time. 

Held: Where, as in this case, the representation of fact is future in form, the 
charge is only good if there is an implication of an existing fact. 

The statement by the appellant that he was about to proceed on duty carried with 
it the implication that he would be on duty at some future time and did not necessar-
ily imply that he was already on duty. 

Appeal Allowed. 
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J. O. F. Haynes for the Appellant. 
A. M. Edun, Crown Counsel, for the Respondent. 
Judgment of the Court: The appellant, a police constable, was charged 

before a Magistrate of the Georgetown Judicial District, with obtaining a 
chattel by false pretences contrary to Section 99 (b) of the Summary Juris-
diction (Offences) Ordinance, Chapter 14. The particulars of the offence are 
that on Friday, 18th May, 1956, at Georgetown, in the Georgetown Judicial 
District, the appellant, with intent to defraud, obtained a certain chattel, 
namely, two Transport and Harbours Department Railway and Steamer tick-
ets, Nos. 3899 and 3900, valued 88 cents, by falsely pretending to Cedric 
King that he was about to proceed on duty, and on official business on the 
Georgetown/Vreed-en-Hoop Steamer and on the Vreed-en-Hoop/Parika 
train. 

Before this Court it was submitted on behalf of the appellant that the pre-
tence in the charge was that the appellant was about to proceed on duty and 
on official business and that there was no allegation of an existing fact in the 
pretence set out in the charge. Counsel for the appellant contended that the 
language used to describe the alleged false pretence indicated a statement 
purely of intention to do an act at some future time, and that being so the 
summons disclosed no offence and therefore there should be no conviction. 

The argument is based on the words contained in the charge: "I am about 
to proceed on official duty." The point for consideration by the Court is: Do 
those words have a meaning which is a statement of an existing fact or refer 
to something to be done in the future? The question is whether there was, in 
this charge, a statement of an existing fact or of a future event or of a mixture 
of the two, or whether, in the absence of such a clear statement or misrepre-
sentation of an existing fact in the charge the language used can be inter-
preted as containing an implication of an existing fact. Although a different 
false pretence might have been alleged in the charge such as that the pass 
which had been delivered to the appellant was a good and valid document for 
the issue of a free ticket, a distinction may be drawn between the language 
used which may be in such a form as to imply futurity but in substance im-
plies something of an existing fact. It appears to us that where the representa-
tion is future in form but carries with it the implication of an existing fact the 
implied existing fact must be apparent from the averment in the charge. Such 
an implication of the existing fact does not appear in the charge. 

It has long been the law that a promise as to future conduct not intending 
to be kept does not create the offence of false pretence although it may be 
utterly unworthy and dishonest conduct on the part of the person making the 
false promise. In Dent's case, 39 Criminal Appeal Reports, 131, Devlin, J., in 
delivering judgment of the Court of Criminal Appeal, said at page 136: 

"Whatever the position may be in civil cases we are satisfied that a long 
course of authorities in criminal cases has laid it down that a statement of 
intention about future conduct whether or not it be a statement of exist-
ing fact is not such a statement as will amount to a false pretence in 
Criminal Law," 
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When reference is made to the complaint in the present case, it will be 
observed the allegation is that the appellant represented that he was about to 
proceed on duty on official business. Giving those words their grammatical 
meaning it cannot be said that there was a representation that some fact exists 
or existed. If a person says "I am going to proceed to the United Kingdom 
tomorrow," or "I intend to travel to the United Kingdom," or "I am about to 
travel to the United Kingdom," in each case he has stated something con-
cerning the future, whether that future is one hour or several days hence. At 
the most it may be said that it was a statement of present intention to do 
something in the future, but that is not the offence of false pretence. 

It was submitted on behalf of the respondent that the system existing in 
the Police Department whereby a ticket seller would issue a ticket to a po-
liceman was known to the ticket seller and to the appellant and, con-
sequently, the ticket seller would conclude at the time he was issuing the 
ticket that the policeman was not only on duty, but had to represent as an 
existing fact to some officer in his Department that he was on duty and had 
to travel on official business. It was argued that knowledge of the system 
would abundantly prove that the representation made by the appellant must 
have been of an existing fact. 

In our opinion this submission is untenable since a person's guilt or in-
nocence on a charge of this kind cannot depend on an employee's special 
knowledge. If this argument is sound it would follow that the appellant is 
entitled to be convicted where the ticket is delivered by an employee who 
had worked for some years at the Transport and Harbours Department and 
had knowledge of the system, whereas he would be entitled to be acquitted if 
the ticket was delivered by an employee whose first day it was at the Trans-
port and Harbours Department and who was ignorant of the system. 

Counsel for the appellant referred to Bancroft's case (1909) 3 Cr. App. 
R. 16, in which it was held that a promise to do something in the future may 
imply a representation as to an existing fact. He submitted that Bancroft's 
case did not decide whether a false representation as an existing fact depends 
on the peculiar knowledge of the parties concerned. He cited Dent's case su-
pra (at page 139) to show what was the real reason for the decision in Ban-
croft's case. Referring to Bancroft's case, Devlin J., said "without the impli-
cation that the thing was in order for publication in May the statement could 
not have amounted to a false pretence." 

We agree with Counsel's submission. The passage referred to makes it 
clear that where the representation of fact is future in form the charge is only 
good if there is an implication of an existing fact. In the case under review 
the statement by the appellant that he was about to proceed on duty does not 
necessarily imply he was already on duty. Indeed, on the contrary, the impli-
cation is that he would be on duty at some future time. That being so, Ban-
croft's case is distinguishable from the present case and we are of opinion 
that the appeal should be allowed. 

In view of the foregoing we do not express an opinion regarding the 
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power of the Court to amend the charge as laid under the powers conferred by 
the Summary Jurisdiction (Procedure) Ordinance, Chapter 15. 

The appeal is allowed with costs fixed at $25.00. 
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(In the Full Court, on appeal from a Judge in Chambers (Holder, C.J., 
Luckhoo and Date, J.J.), December 23, 24, 1957; April 17, 1958). 
Custody of infant—Order made by Judge in Chambers awarding custody of in-

fant—Whether final Order or interlocutory Order—Whether right of appeal to Full 
Court given—Supreme Court Ordinance, Cap. 7, s. 89. 

Custody of infant—Principles to be applied by Court making Order for custody of 
infant—Infancy Ordinance, Cap. 39—Supreme Court Ordinance, Cap. 7, s. 3 (B). 

An Order made by a Judge in Chambers awarding custody of an infant to any per-
son is an interlocutory Order. With leave of the Judge in Chambers or of the Full 
Court, the Full Court has jurisdiction to hear and determine an appeal from the Judge's 
Order for custody. 

By virtue of the combined effect of section 21 of The Infancy Ordinance, Cap. 39, 
and section 3 (B) of The Supreme Court Ordinance, Cap. 2, the principles stated in 
section 1 of The Guardianship of Infants Act, 1925, of the United Kingdom, (which 
were those acted upon by the Court of Chancery prior to 1925) are of full force and 
effect in British Guiana. 

L. F. S. Burnham and S. Misir for the Appellant. 

F. Ramprashad for the Respondent. 

Judgment of the Court: This is an appeal from an order made by a 
Judge in Chambers directing that the custody of an infant of five years of age, 
Kurt Gordon Bradley Alexander, should be committed to his maternal grandfa-
ther, the respondent. 

When the appeal came on for hearing junior counsel for the respondent 
took an objection in limine on the ground that this Court had no jurisdiction to 
hear an appeal from an order of a judge in chambers in a matter of this kind. 

Counsel submitted that the order of the judge in chambers was a final order 
and that by virtue of the provisions of section 89 of the Supreme Court Ordi-
nance, Cap. 7 (which relate to appeals from a decision of a angle judge to 
this Court) an appeal therefrom would lie to the West Indian Court of ap-
peal and not to this Court, 

The material part of section 89 of the Ordinance is as follows:— 

"Subject to the provisions of section 91 of this Ordinance and to rules 
of court, an appeal shall lie to the Full Court from any judgment given or 
order made by a single judge of the Court in exercise of its civil jurisdic-
tion in respect of which there is by section 94 of this Ordinance no appeal 
to the Court of Appeal: Provided that (a) no appeal shall lie to the Full 
Court from any interlocutory judgment or order given or made without 
the leave of the judge by whom that 
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judgment or order was given or made, or of the Full Court, except in the 
following cases:— 

(i)   where the liberty of the subject or custody of infants is con-
cerned"; 

It is to be observed that the Judge in Chambers had given leave to appeal 
against the whole of his judgment or order. The provisions of section 94 of 
the Ordinance and the rules of court do not affect the point at issue. 

The test as to whether or not an order is a final order was laid down by 
Lord Alverstone in Bozson v. Altrincham U.D.C. (1903) 1 K.B.D. 548 C. A. 
and is to this effect—does the judgment or order as made finally dispose of 
the rights of the parties ? If it does then it is a final order. If it does not it is an 
interlocutory order. 

Re Whittle (1953) Ch. 1405 C.A. was an appeal from an order of Rox-
burgh, J. dismissing an appeal from an order made by justices as to the cus-
tody of an infant. A preliminary point was raised by counsel in the appeal as 
to whether the case was rightly treated as an interlocutory appeal. Jenkins, 
L.J. in the course of his judgment referred to Chinchen v. Chinchen (1950) 
W.N. 22 and said— 

"In that judgment Bucknell, J. said that "at the outset of the appeal a 
point had arisen whether the order for custody against which the appeal 
was brought was an interlocutory order and, that being so, the appeal 
was properly in the interlocutory list". He went on to express the opinion 
that "orders for custody were interlocutory orders and appeals from them 
were properly brought in the interlocutory list" and he referred to sec-
tions 31 and 68 (2) of the Supreme Court of Judicature (Consolidation) 
Act, 1925 and to the note to R.S.C. Order 58, r. 3, concluding thus: "A 
custody order did not finally dispose of the rights concerned". So that 
there is no room for doubt that this is an interlocutory appeal". 
Mr. Burnham, counsel for the appellant, has attracted our attention to the 

wording of the proviso to subsection 89 of the Ordinance and has contended 
that it is implicit in those provisions that such an order is an interlocutory 
order. We agree, and that apart, we entertain no doubt whatever that the or-
der of the Judge in Chambers is an interlocutory order and consequently that 
this Court has jurisdiction to hear and determine the appeal. 

The appeal was argued on the merits at the direction of the Court without 
the objection in limine made on behalf of the respondent being first deter-
mined. 

The question which arises on this appeal is whether the order made by 
the Judge in Chambers in exercise of his discretion was right. Orders which 
are made in respect of the custody of infants are largely matters of discretion 
which must be judicially exercised. 

The facts of the case related below are in the main taken from the deci-
sion of the Judge in Chambers. 
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The appellant Joseph Augustus Alexander is the deputy headmaster of a 
secondary school and is the son-in-law of the respondent, the appellant being 
married to the respondent's daughter. The infant is the only child of the marriage. 
In January, 1955, the appellant's wife left British Guiana for the United States of 
America to qualify first as a beautician and later as a nurse and is not expected to 
return to British Guiana for some years yet. According to the appellant, who 
along with the respondent gave evidence on oath before the Judge in Chambers, 
it was agreed between himself and his wife that after her departure from British 
Guiana the infant, then two and a half years of age, was to be left during the day-
time at the respondent's home and should be taken home by his father at the end 
of each day, this agreement being later by their mutual agreement varied to the 
infant remaining with the respondent and his wife during the week and with the 
appellant at week ends. It was also stated in evidence by the appellant that his 
mother who now resides with him will continue to do so until his wife returns 
and would be able to care the infant. Mr. R. R. Baird, a former colleague and a 
close friend of the appellant, testified before the Judge in Chambers as to the 
great attachment existing between the appellant and the infant. 

The respondent gave evidence to the effect that before the appellant's wife 
left British Guiana the appellant was a party to an agreement between the re-
spondent, his wife, the appellant's wife and the appellant that the infant should 
remain with the respondent and his wife until the appellant's wife returned; that 
in pursuance of that agreement the infant resided with the respondent and his 
wife, spending each week end with the appellant until the 23rd December, 1956; 
that on that day the appellant took the infant from the respondent's home stating 
that he was taking him to see "Father Christmas"; that the appellant did not re-
turn with the infant to him; and that on the 27th January, 1957, he went to the 
appellant's home where he saw the infant in a dirty condition and took him away 
to his home. 

In February, 1957, the appellant instituted proceedings in respect of the cus-
tody of the infant against the respondent by way of habeas corpus. By order of 
Mr. Justice Clare made on the 2nd March, 1957, a writ of habeas corpus was 
granted commanding the respondent to produce the body of the infant on the 8th 
March, 1957, before a Judge in Chambers, and by further order of Mr. Justice 
Clare the date for the production of the body of the infant by the respondent was 
varied to the 30th March, 1957. A return was made and the respondent having 
filed an affidavit in answer to the appellant's affidavit in support of his applica-
tion the matter was heard before a Judge in Chambers when evidence on oath 
was taken from the appellant, the respondent and Mr. R. R. Baird. 

The Judge in Chambers has in his reasons for decision stated that in his 
opinion the respondent's version as to the custody of the child is a more reason-
able one. 

The Judge found that the respondent is happily married and lives in apparent 
comfortable circumstances with his family the youngest daughter being eighteen 
years old; that the appellant was after his wife's departure from British Guiana 
left alone with no one to care for the infant who was then two years of age and 
that with the full approval of all concerned the child was to be left with his ma-
ternal grandparents.  The Judge stated 
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that he found support and confirmation for that view in two letters written 
by the appellant to his wife. 

In one letter dated the 2nd February, 1955, the following appears— 

"I went up to Lodge to take Gordon to the races but found that he had 
a cold. It was therefore decided by me not to take him but I found your fa-
ther and mother rather hostile and therefore I had to let them know that 
Gordon is placed with them with my full knowledge and agreement for I 
would not have placed him with anybody to whom he is not accus-
tomed". 
In the other which is undated and which the respondent in evidence admit-

ted was only a portion of a letter the remainder of which he was unable to 
find the following appears— 

"They seemed to be under the impression that I want to take Gordon 
to my mother for her to care him but I had to let them know that I would 
never do that for reasons best known to you and me. I think the tension is 
eased now and everything is O.K. After all six months is a short time for 
me to wait for a complete reunion of our family of three, Gordon, you and 
me. Dolly asked me about Gordon for she said that you asked her to come 
over and help me with him and she had a surprise when she learnt of your 
parents' objections". 
The Judge in Chambers after referring to portions of the contents of those 

letters said— 

"I am quite aware that despite the agreement, the wish of the father 
as now expressed must not be overlooked. There has been no change of at-
titude on the part of the Legislature between the years 1891 and 1926 in 
respect of the wishes of the parents with regard to the custody of infant 
children. Notwithstanding that, the Guardianship of Infants Act 1925 has 
provided that the welfare of the infant is the first and paramount considera-
tion for the Court. Section 1 of the Act reads— 

'Where in any proceeding before any Court the custody or upbringing 
of an infant is in question, the Court, in deciding that question shall 
regard the welfare of the infant as the first and paramount considera-
tion'. 

The child now 41/2 years has lived with his maternal grandparents, 
aunts and uncle for some considerable time and is not at all accustomed 
to its paternal grandmother." 

In re Thain v. Taylor L.R. (1926) Ch. 676 Eve J., said— 

"At her age one knows from experience how mercifully transient are 
the effects of partings and other sorrows, and how soon the novelty of 
fresh surroundings and new associations effaces the recollection of former 
days and kind friends." 

"That I am prepared to admit but in all the circumstances of this case hav-
ing regard to the ripe old age at which the applicant's mother has 
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happily arrived, and, having seen her, I entertain the gravest doubts and 
misgivings as to her ability to cope with, and effectively control a boy of 
41/2 years. 1 am of the opinion that the welfare and best interests of the 
infant will be best maintained and preserved by leaving him in his pre-
sent custody and under the original arrangement. The application is 
therefore refused." 
Mr. Burnham, counsel for the appellant, submitted that the Judge has cor-

rectly stated the principles of law to be applied in the matter but has not ap-
plied those principles correctly to the facts of the matter. Mr. Burnham con-
tended that the Judge appears to have interpreted the phrase "paramount con-
sideration" as meaning "sole consideration". He referred us to certain passages 
contained in Eversley on Domestic Relations (6th edition) at pages 334, 344 
and 354 and to the cases of Re Goldsworthy (1876) 2 Q.B.D. 75, Reg. v. Gyn-
gall (1893) 2 Q.B. 232 and Re Thain: Thain v. Taylor (1926) Ch. 676. 

Mr. Ramprashad, counsel for the respondent, submitted that the decision 
of the Judge in Chambers was correct and contended that although under the 
common law a father was entitled to the custody of his child that right was 
whittled down by the Judicature Act of 1873 and the Guardianship of Infants 
Act, 1925, so that both parents have equal rights in respect of the custody of 
their children, the paramount consideration being the welfare of the children. 

Under the provisions of section 3 (B) of the Civil Law of British Guiana 
Ordinance, Cap. 2, the common law of the Colony shall be the common law of 
England as at the 1st January, 1917, including therewith the doctrines of equity 
as then administered or at any time hereafter administered by courts of justice 
in England, and the Supreme Court shall administer the doctrines of equity in 
the same manner as the High Court of Justice in England administers them at 
the 1st January, 1917 or at any time thereafter. 

Under the provisions of section 21 of the Infancy Ordinance, Cap. 39, 
which was enacted in 1916 the Supreme Court is empowered to exercise in the 
matter of an infant any power which it hitherto exercised as upper guardian of 
minors under the Roman-Dutch practice or procedure, and further to exercise 
any power then or at any time thereafter exercised in those matters by the 
Chancery Division in the High Court of Justice in England in accordance with 
any practice or procedure of that Court. 

As a general rule, at common law the father had a right to the custody of 
the child which he could enforce by habeas corpus or by application to the 
Court of Chancery even against the mother. He alone could appoint testamen-
tary guardians. The Guardianship of Infants Act, 1886, changed the position 
with regard to the custody and guardianship of infants. By that Act, a mother 
was permitted to make application for the custody of an infant and the Court 
was empowered to award her the custody of the infant in certain circumstances 
e.g. on proof that the father was of general bad character or guilty of cruelty or 
desertion or neglect. 

In Reg. v. Gyngall (1893) 69 L.T. N.S. 481, Lord Esher M.R. in delivering 
the leading judgment in the Court of Appeal explained the 
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exercise of the Chancery jurisdiction in matters relating to the custody of infants 
thus at page 484:— 

"When that jurisdiction is exercised the court acts as if it was the supreme par-
ent of the child, and it acts in the same way as a wise, affectionate and careful 
parent would act in the circumstances for the welfare of the child. The actual 
and natural parent may be a very affectionate one, but yet an unwise one, and 
may be desirous of doing that which a wise, affectionate, and careful parent 
would not do. In such a case the court says that, though there may be no mis-
conduct on the part of the parent, yet he will not be allowed to have the cus-
tody of his child if it is essential to the child's welfare that the parent's right 
should be superseded. But, as Knight Bruce, V.C. said, in Re Fynn (2 De G. & 
Sm. 457), the judge must be careful not to act merely on the view which, out 
of court, he would take as a private person as to the course likely to be the 
most beneficial for the infant; he must exercise his power judicially. That 
power, as it seems to me, is not confined to keeping the child away from its 
parents only in the case of its parent's misconduct. There is a long series of 
Chancery cases which explain the power of the court. In Re Fynn (ubi sup) 
Knight Bruce, V.C. uses these words: "Before this jurisdiction can be called 
into action between them it must be satisfied, not only that it has the means of 
acting safely and efficiently, but also that the father has so conducted himself, 
or has shown himself to be a person of such a description, or is placed in such 
a position, as to render it not merely better for the children, but essential to 
their safety or to their welfare, in some very serious and important respect, that 
his rights should be treated as lost or superseded or interfered with. If the word 
'essential' is too strong an expression, it is not much too strong". Leaving out 
the word "safety", the Vice-Chancellor meant that if the court should be of 
opinion that the parent is in such a position that the court considers it essential 
for the welfare of the child that its parent's authority should be superseded, 
then the court will interfere with and supercede the authority of the parent. 
That is a clear statement of the law. The court must be careful only to act thus 
when it sees clearly that it will be not only better but right for the welfare of 
the child in some serious and important matter that the authority of the father 
should be superseded". 
The Guardianship of Infants Act, 1925, was later enacted and the preamble to 

the Act is as follows:— 
"Whereas Parliament by the Sex Disqualification (Removal) Act, 1919 (t), 
and various other enactments, has sought to establish equality in law between 
the sexes, and it is expedient that this principle should obtain with respect to 
the guardianship of infants and the rights and responsibilities conferred 
thereby." 
Section 1 of the Act states the principles on which questions relating to cus-

tody, upbringing, etc., of infants are to be decided as follows:— 
"Whether in any proceeding before any court (whether or not a court within 
the meaning of the Guardianship of Infants Act, 1886 (v)) the custody or up-
bringing of an infant, or the administration of any property belonging to or 
held on trust for an infant, or the application 
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of the income thereof, is in question, the court in deciding that question 
shall regard the welfare of the infant as the first and paramount consid-
eration, and shall not take into consideration whether from any point of 
view the claim of the father, or any right at common law possessed by 
the father, in respect of such custody, upbringing, administration or ap-
plication is superior to that of the mother, or the claim of the mother is 
superior to that of the father." 
In re Thain (1926) 1 Ch. 678, Lord Hanworth M.R. in the leading judg-

ment in the Court of Appeal states (at page 689)— 
"The other statute referred to, is the Guardianship of Infants Act, 1925, 
which by s. 1 provides that the Court, in deciding any such question as 
we have here, "shall regard the welfare of the infant as the first and 
paramount consideration." That is no new law, and the welfare referred 
to there must be taken in its large signification as meaning that the wel-
fare of the child as a whole must be considered. It is not merely a ques-
tion whether the child would be happier in one place then in another, but 
of her general well-being. The section merely enacts the rule which had 
up to that time been acted upon in the Chancery Division." 
By virtue of the combined effect of section 21 of the Infancy Ordinance, 

Cap. 39 and section 3 (B) of the Supreme Court Ordinance, Cap. 2, the prin-
ciples stated in section 1 of the Guardianship of Infants Act, 1925, which 
were those acted upon by the Court of Chancery when R. v. Gyngall (ubi 
supra) was decided, are of full force and effect in British Guiana. 

This Court must therefore apply those principles in the same way as the 
Court of Chancery and now the High Court of England does. 

It is clear that the Judge in Chambers in coming to the conclusion that 
the child should remain in the respondent's custody was influenced by the 
fact that the appellant's mother was seventy years of age and did not appear 
on casual visual inspection only to be able to cope with and effectively con-
trol a boy of four and a half years. There is no question in this case of the 
father being a man of general bad character or moral unsuitability, or of there 
being any failure on his part of applying parental authority or of any agree-
ment by him for considerable benefit to the child to surrender his custody. 

There is nothing in the evidence in this case whereby a court can prop-
erly consider it essential to the welfare of the child in any serious and impor-
tant respect that the father's rights should be superseded. As is stated in Reg. 
v. Gyngall (ubi supra) the Court must be careful only to supersede the fa-
ther's right to custody of the child when it sees clearly that it will not only be 
better but right for the welfare of the child in some serious and important 
matter that the authority of the father should be superseded. 

As is stated by Warrington L.J. in Re Thain (ubi supra) at page 690, this 
Court will only interfere in a matter of this kind where it is satisfied that the 
discretion vested in the Judge has been wrongly exercised or that some prin-
ciple of law has been violated by him or that there is some other defect. 
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We cannot but conclude, having regard to the facts of this case, that the 

Judge did not fully appreciate that the welfare of the child though the first 
and paramount consideration was not the only consideration but was one 
among several other considerations, "the most important of which," to use 
the words of Warrington L.J. in Thain's case, "it seems to me, is that the 
child should have an opportunity of winning the affection of its parent, and 
be brought for that purpose into intimate relation with its parent." 

Having regard to the evidence in this matter we are unable to appre-
ciate the action of the mother of the child in leaving a child but two and a 
half years of age to the care of others and remaining away from him for 
some three years not intending to return home for at least another year. On 
her return she will be a complete stranger to the child who has been denied 
a mother's love, care and affection so necessary to one of tender years. 

At the conclusion of the argument in the appeal the Court expressed the 
hope that the parties would compose their differences and delayed deliver-
ing decision in the matter in order to give them an opportunity of so doing. 

The order of the judge in chambers is reversed and there will be an or-
der that the appellant do have the custody of the infant Kurt Gordon Brad-
ley Alexander forthwith. 

Solicitors: L. L. Perry for the appellant. 
C. Gomes for the respondent. 



 76
DOWNES v. DOWNES 

(In the Supreme Court (Stoby, J.), March 14; April 17, 1958). 

Divorce—Practice—Undefended petition—No entry of appearance by or on 
behalf of the respondent prior to decree nisi granted petitioner—Subsequent entry 
of appearance by respondent—Application for leave to intervene—Meaning of "any 
person" in The Matrimonial Causes Ordinance, Cap. 166, s. 12 (1). 

The respondent to a petition for divorce or for nullity of marriage, whether or 
not he has entered appearance, is not entitled to intervene to show cause why a de-
cree nisi granted in that cause shall not be made absolute. In section 12 (1) of The 
Matrimonial Causes Ordinance, Cap. 166, which provides that "any person" shall be 
at liberty to intervene to show cause why a decree nisi for a divorce or for nullity of 
marriage should not be made absolute by reason of its having been obtained by col-
lusion or by reason of material facts not brought before the Court, the words "any 
person" mean 'anybody except the respondent or somebody who is the respondent 
in disguise, his agent or his puppet'. 

H. E. Phillips for the Petitioner. 

C. V. Wight for the Respondent. 

Stoby, J.: The petitioner filed a petition for dissolution of her marriage 
with the respondent on the 7th February, 1957. There being no entry of 
appearance by or on behalf of the respondent the matter was listed as an 
undefended one and on the 6th August a Judge of the Supreme Court 
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granted to the petitioner a dissolution of her marriage on the ground of her 
husband's malicious desertion. 

On the 13th September, 1957, that is to say before the expiration of 6 
weeks from the date of the dissolution of the marriage the respondent en-
tered an appearance and filed an affidavit. The affidavit alleges that on re-
ceipt of his wife's petition he retained a legal practitioner and instructed 
him to defend the petition but owing to the negligence of the practitioner 
the suit proceeded as an undefended one. He asks the leave of the Court to 
intervene under the provisions of Rule 31 (1) of the Matrimonial Causes 
Rules, Chapter 166 (Subsidiary Legislation.) 

On behalf of the petitioner it is objected that the procedure is mis-
conceived as the respondent is not a person who is competent to intervene. 
Counsel submitted that the affidavit filed by the respondent does not allege 
that there has been collusion or that material facts have been suppressed 
from the Court. He contended that no person can intervene without making 
one or other of those allegations. 

Section 12 (1) of the Matrimonial Causes Ordinance Cap. 166 is as fol-
lows:— 

"Every decree for a divorce or for nullity of marriage shall be in the 
first instance a decree nisi, not to be made absolute till after the expira-
tion of six weeks; and during that period any person shall be at liberty, 
in the manner the Court by general or special order in that behalf from 
time to time directs, to show cause why the decree should not be made 
absolute by reason of its having been obtained by collusion, or by rea-
son of material facts not brought before the Court." 
It is clear from that section that a person intervening must allege and 

prove that the decree nisi was obtained by collusion or by reason of mate-
rial facts not brought before the Court. Indeed Rule 31 (1) of Cap. 166 
Subsidiary Legislation specifically requires a person intervening to file af-
fidavits setting forth the facts upon which he relies. Apart from alleging 
negligence against his Solicitor the respondent has set forth no facts of any 
kind and consequently on the facts disclosed the Court is unable to say that 
the decree nisi was improperly obtained. 

Had this been the only ground on which the respondent's intervention 
was opposed I would have had to consider whether I ought not to grant 
leave to him to file further affidavits. But there is another objection with 
which I must now deal. 

It has been submitted that the "any person" referred to in section 12 (1) 
can never refer to the respondent. 

Counsel for the respondent frankly admitted that if the respondent had 
entered an appearance to the petition he would not be entitled to intervene. 
He contended, however, that as there was no entry of appearance the re-
spondent was not a party to the petition and has no right of appeal. 

I do not agree with the submission. The respondent is undoubtedly a 
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party and although he did not originally enter an appearance there is noth-
ing to preclude him applying for a new trial. The authorities draw no dis-
tinction between a respondent who has entered an appearance and one who 
has not. 

In Howarth v. Howarth (1884) 9 L.H.P.D. 218 at p. 228 Lindley, L.J. 
said:— 

"The question turns upon the 7th section of the Act of 1860. That sec-
tion provides that during the period there referred to any person shall 
be at liberty to show cause why the decree nisi should not be made ab-
solute. Pausing there for a moment, let us consider the meaning of "any 
person". It has been decided, and properly, that "any person does not 
include the respondent. The respondent has other means of applying to 
the Court besides availing himself of this intervention proceeding. 
"Any person" not only does not apply to the respondent, but it does not 
apply to the respondent in disguise, that is to say, to any mere nominee 
or puppet of his. That which he cannot do in his own name he cannot 
do by anybody else or by using anybody else's name; but so far as I 
know "any person" means anybody except the respondent and some-
body who is the respondent in disguise, his agent, or his puppet." 

The 7th section of the Act of 1860 is similar to section 12 (1) Chapter 166. 
In Underwood v. Underwood and Huigh (1937) W.N. 320 a petitioner 

obtained a decree nisi on the ground of his wife's adultery in an undefended 
divorce suit. The respondent and co-respondent applied to the Court of Ap-
peal for a new trial on the ground that their failure to defend the suit was 
not due to their fault. The application for a new trial was refused. The re-
spondent's brother then intervened as a member of the public to show cause 
why the decree should not be made absolute. He was able to establish that 
the respondent had not committed adultery. The decree nisi was rescinded 
and the petition dismissed. 

It will be noted that the course taken by the respondent was to apply for 
a new trial. The respondent never intervened; it was her brother who did. 

I find that a respondent is not entitled to intervene and that his applica-
tion to do so must be dismissed with costs. 

In order to give the respondent an opportunity to apply for a new trial 
the decree nisi will not be made absolute before the expiration of three 
weeks from today's date. 
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(In the Supreme Court, (In Chambers) on appeal from the Commissioners 
of Inland Revenue (Luckhoo, J.), March 22; April 26, 1958). 

Income tax—Deduction in ascertaining chargeable income—Amount of loans 
made to employees which have become uncollectible—Whether an expenditure 
wholly and 
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exclusively incurred in the production of the employers income—Whether deductible 
as a bad debt—Income Tax Ordinance, Cap. 299, s. 12 (1) (e). 

The appellants, a Company carrying on business in British Guiana, made loans 
from time to time to their employees. The sum of $134.50, part of a loan made by the 
appellants to one of their employees became uncollectible and the appellants claimed 
to have that sum allowed as a bad debt incurred in their business and deductible under 
section 12 (1) (e) of The Income Tax Ordinance, Cap. 299, in ascertaining their charge-
able income or as an outgoing or expense wholly and exclusively incurred during the 
year immediately preceding the year of assessment by the appellants in the production 
of their income. The Commissioners of Inland Revenue did not entertain the appel-
lants' objection to the disallowance by the Commissioner of the appellants' claim. 

The appellants appealed to a Judge in Chambers against the decision of the Com-
missioners of Inland Revenue. 

Held: (i)   The loans made by the appellants to their employees were not consis-
tent with any interest of the appellants in relation to the production 
of their income and any loss occasioned thereby was not an outgo-
ing or expense wholly and exclusively incurred by the appellants in 
the production of their income. 

(ii)   Such a loss was not a bad debt within the contemplation of section 12 
(1) (e) of The Income Tax Ordinance, Cap. 299, as it would not 
have come into the balance sheet as a trading debt in the appellants’ 
trade.  

Appeal Dismissed. 
J. H. S. Elliott for the Appellants. 
G. M. Farnum, Solicitor-General, for the Respondents. 
Luckhoo, J.: Bookers Central Services Ltd., hereinafter in this judg-

ment referred to as "the Company", carries on business in British Guiana 
and from time to time has made loans to certain of its employees. 

The sum of $134.50, part of a loan made by the Company to one of its 
employees, became uncollectible and the Company claimed to have that 
sum allowed as a bad debt incurred in the Company's business and de-
ductible under the provisions of section 12 (1) (e) of the Income Tax Ordi-
nance, Cap. 299, in ascertaining the chargeable income of the Company, 
and/or as an outgoing or expense wholly and exclusively incurred during 
the year immediately preceding the year of assessment by the Company in 
the production of its income. 

Among the objects for which the Company is established are— 
(1) To acquire and take over as a going concern the business of pro-

viders of internal services now carried on by Bookers Properties 
Holdings and Services Limited, and all or any of the assets and li-
abilities thereof, and with a view thereto to enter into and carry 
into effect any agreement for the purchase or acquisition thereof; 

(2) To act as managers, secretaries and agents of all or any com-
panies or firms in British Guiana or elsewhere, and to provide 
services of all kinds therefor; 
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(3) To provide facilities for taking, receiving and paying out of money in 
the ordinary course of business; 

(4) To provide facilities for personnel management, secretarial duties, 
audits, external and internal telephones, staff housing, stationery, ac-
counts, advertising and the purchasing of books of record and other 
books; 

(5) To supervise and operate any pension scheme or schemes for any 
company or firm; 

(6) For all or any of the aforesaid purposes to employ accountants, clerks 
and messengers; 

(20) To advance and lend money upon such security as may be thought 
proper, or without taking any security therefor, and to give guarantees 
or security for any person or company; 

(23) To remunerate the directors, officers, and employees of the Company 
by salary, wages, commission, bonus, interests in profits or other-
wise, and to provide for the welfare of persons who are or have been 
directors, officers or employees of the Company or the Company's 
predecessors in business, and the wives, widows and families of such 
persons, by grants of money, pensions or other payments, and by 
providing or subscribing toward places of instruction and recreation, 
and hospitals, dispensaries, medical and other assistance, as the 
Company shall think fit. 

In computing the Company's liability to tax for the year of assessment 
1954, the Commissioner disallowed the Company's claim to the deduction of 
the sum of $134.50 as a bad debt. 

The Company thereupon filed an objection to the assessment made by the 
Commissioner. At the hearing of the objection it was contended on behalf of 
the Company that the abovementioned sum was a bad debt in the contempla-
tion of the provisions of paragraph (e) of section 12 (1) of the Ordinance and 
further that that sum was an outgoing and expense wholly and exclusively in-
curred during the year immediately preceding the year of assessment by the 
Company in the production of its income as it was customary for the Company 
to make such loans for the purpose of maintaining good staff relations. 

Section 12 (1) (e) of the Income Tax Ordinance, Cap. 299, reads as fol-
lows:— 

"12 (1) For the purpose of ascertaining the chargeable income of any per-
son there shall be deducted all outgoings and expenses wholly and exclu-
sively incurred during the year immediately preceding the year of assess-
ment by that person in the production of the income, including— 
(a)…………………………………………………………………… 
(b)…………………………………………………………………… 
(c)…………………………………………………………………… 
(d)....…………………………………………………………………..
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(e)    bad debts incurred in any trade, business, profession or vocation, 
proved to the satisfaction of the Commissioner to have become 
bad during the year immediately preceding the year of assess-
ment and doubtful debts to the extent that they are respectively 
estimated to the satisfaction of the Commissioner to have be-
come bad during that year notwithstanding that the bad or doubt-
ful debts are due and payable prior to the commencement of the 
year, provided that all sums recovered during that year on ac-
count of amounts previously written off or allowed in respect of 
bad or doubtful debts be treated for the purposes of this Ordi-
nance as receipts of the trade, business, profession or vocation 
for that year." 

It was admitted that such loans were not shown as trading debts in the 
Company's accounts. Before the Commissioners at the hearing of the ob-
jection, the Deputy Commissioner contended that the sum of $134.50 writ-
ten off by the Company was not in respect of a debt brought into account in 
the Company's income and could not be considered as expenditure wholly 
and exclusively incurred in the production of the Company's income. The 
Commissioners held that under the provisions of section 12 (1) (e) of the 
Ordinance bad debts must result from debts which have been brought to 
account for income tax purposes and as it was not contended on behalf of 
the Company that the debt claimed as bad was a trading debt it was not an 
allowable deduction. 

From this decision of the Commissioners the Company has appealed. 
For the Company, counsel has submitted that loans made to employees 

should be viewed in the same light as gratuities and pensions voluntarily 
given to employees which are deductible even though they form no part of 
any contractual obligation. As I understand counsel's submission on this 
point, assistance by way of loans to employees when they are in financial 
difficulties, more especially in colonial territories where some of those em-
ployees may have been recruited from overseas, is calculated to make for 
efficiency and to promote good relations between employer and employee 
with beneficial results to the employer's business, and for that reason such 
a loan if uncollectible should be regarded as an outgoing wholly and exclu-
sively incurred  in  the production of the company's  income. 

The cases of Smith v. Incorporated Council of Law Reporting (1914) 3 
KB. 674; 6 T.C. 477; Hancock v. General Reversionary & Investment Co. 
Ltd.; (1919) 1 K.B. 25: 7 T.C. 358 and Mitchell v. Noble Ltd. (1927) 1 K.B. 
719: 11 T.C. 372, cited by counsel all relate to payments made to employ-
ees on the termination of their employment. The two latter cases were de-
cided under the provisions of rule 3 applicable to cases 1 and 11 in Sched-
ule D of the English Income Tax Act, 1918, which are substantially the 
same as the provisions they replaced in the Income Tax Act, 1842, under 
which Smith's case was decided. 

The relevant portion of rule 3 in the 1918 Act is as follows:— 
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"In computing the amount of the profits or gains to be charged, no sum 
shall be deducted in respect of— 
(a)  any disbursements or expenses, not being money wholly and exclu-

sively laid out or expended for the purposes of the trade, profession, 
employment or vocation." 

In Smith's case a gratuity of $1,500 was paid to a retired law reporter, 
there being no obligation to do so under the terms and conditions of his em-
ployment. For the Crown it was urged that the payment was not a necessary 
expense of earning the profits. Scruther J. held that there was sufficient evi-
dence to justify the conclusion of the Commissioners that the deduction was 
properly allowed. Reference to Smith's case was made in British Insulated and 
Helsby Cables, Ltd. v. Atherton (1926) A.6. 205; 10 T.C. 155. Lord Cave L.C. 
in the course of his judgment in that case said:— 

"It was made clear in the above cited cases of Usher's Wilshire Brewery v. 
Bruce and Smith v. Incorporated Council of Law Reporting for England 
and Wales that a sum of money expended, not of necessity but with a view 
to a direct and immediate benefit to the trade, but voluntarily and on the 
grounds of commercial expediency, and in order indirectly to facilitate the 
carrying on of the business, may yet be expended wholly and exclusively 
for the purposes of the trade;.....They found.....that the payment was made 
for the sound commercial purpose of enabling the company to retain the 
services of existing and future members of their staff and of increasing the 
efficiency of the staff;" 
In Hancock's case, an employee of the respondent company having volun-

tarily retired was granted an annual pension for life, payment of which was 
made annually until the company sold its business. It then paid £4,994 (the 
actuarial equivalent of the pension) as purchase money for an annuity to be 
paid to the retired employee at the same rate of pension. It was held that the 
sum of £4,994 was an admissible deduction in computing the company's prof-
its for the relevant year that sum being the pension in another form. 

In Mitchell's case, in order to get rid of one of its directors for good busi-
ness reasons, compensation was paid to him for loss of office. It was held by 
Rowlatt J. that the amount so paid was deductible. In the course of his judg-
ment (which was affirmed on appeal) Rowlatt J. at page 726 said:— 

"I think that in the ordinary case a payment to get rid of a servant 
when it is not expedient to keep him in the interests of the trade, would be 
a deductible expense: I leave out of consideration for the moment special 
cases as when a servant is dismissed on the ground of a purely personal 
quarrel, although his staying on would not affect the trade at all. But it 
seems to me that a payment to get rid of a servant in the interests of the 
trade is a proper deduction. A person who carries on a trade has to employ 
an efficient staff, and he has to employ a staff that will prove satisfactory 
to the customers of the trade.  He has also to cease from employing an in-
efficient staff 
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and a staff that does not get on with the customers of the trade; and if he 
has to pay for that cessation, it seems to me that there is no reason why 
that should not be an expense incurred for the purposes of the trade." 
The basis on which the deduction was allowed in both the Smith and 

Hancock eases was that "the expectation of receiving such payments on re-
tirement attracts persons of the class desired into the service of the employer 
at smaller salaries than they would otherwise demand." In Mitchell's case the 
getting rid of a director was essential to prevent the company losing profits. 

The approach to be taken in considering whether a deduction sought to 
be made by the taxpayer is to be disallowed under rule 3 (a) above-
mentioned has thus been stated by Lord Davey in Strong v. Woodifield 
(1906) A.C. 448, 5 T.C. 215:— 

"It is not enough that the disbursement is made in the course of, or 
arises out of, or is connected with, the trade or is made out of the profits 
of the trade. It must be made for the purpose of earning the profits." 
Counsel for the Company also cited the case of Reid Brewery Co. Ltd. v. 

Male (1893) 2 Q.B.I; 3 T.C. 279 in support of his submission. In that case a 
brewery company lent money to its customers on the security of its public 
houses. Each customer was under an obligation to purchase his supplies of 
beer from the company which also accepted moneys on deposit from its cus-
tomers and provided them with certain banking facilities. Losses incurred in 
respect of certain advances were claimed as a deduction in ascertaining its 
profits. It was held (by Pollock B. and Charles J.) that such losses could be 
deducted. In that case there was evidence that it was a practice of breweries 
to advance moneys to customers or the purpose of increasing the profits of 
its trade and the judges were of the view that the company carried on not two 
businesses (brewery and banking) but one, to which advancing of money, 
and the provision of banking facilities was a valuable adjunct and the losses 
incurred were losses of money lent out wholly and exclusively for the pur-
pose of the trade. 

That decision was referred to and explained by Lord Buckmaster in the 
course of his judgment in the House of Lords in Hagart and BurnMurdoch v. 
Inland, Revenue Commissioners (1929) 45 T.L.R. 338 cited by the Solicitor-
General. In Hagart's case (to which the provisions of rule 3 applied) as is 
stated in the headnote to the report "the appellants who were underwriters to 
the signet and were law agents to a company, advanced money to the com-
pany without security in the hope that this might secure profitable business 
for themselves, but the company failed and the money became wholly irre-
coverable." It was held by the House of Lords that as lending money to cli-
ents was no essential part of the profession of Writers to the signet, the ap-
pellants were not entitled, to deduct the sum in question in ascertaining for 
the purposes of income tax the profits of the appellant's business as such 
writers. 

In the course of his judgment at p. 338, 339, Lord Buckmaster re- 
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ferred to the fact that the loans under consideration were not isolated instances of 
such a transaction the General Commissioners having found that the appellants 
were "in the habit of making advances to clients when required, without security." 

Lord Buckmaster also referred to the fact that the facts and circumstances in 
which the loans were made were not analysed nor was it stated whether they bore 
interest or not and except in one case the object of the loan was not disclosed and 
he expressed the view that it must, therefore, be taken that there was no question of 
advances being made in the strict and usual course of professional work, as, for 
example, in making payments to defray expenses in connection with a lawsuit or 
the purchase of property. It is to be observed that the abovementioned remarks of 
Lord Buckmaster are pertinent to the facts of this case as presented before me. 

At page 337 Lord Buckmaster said:— 
"The nearest case is that of Reid's Brewery Co. Limited v. Male (7 the 

Times L.R. 278; (1891) 2 Q.B. i), where moneys advanced by a brewery to 
tenants were held to be properly deducted, but in that case the Special Com-
missioners found as a fact that 'the loans and advances were essentially neces-
sary' and without these the business could not be carried on at a profit. It was 
held that as the result the brewing and money lending business was one and 
that the money was laid out exclusively for the purposes of the brewery trade." 
The Solicitor-General has contended that the lending of money to employees 

was no essential part of the business of the appellant Company Bookers Central 
Services Ltd. and that on the authority of Hagart's case the loss sustained by the 
Company would not be money wholly and exclusively laid out or expended for 
the purposes of the Company's business and therefore would not be an outgoing or 
expense wholly and exclusively incurred in the production of the Company's in-
come. 

Counsel for the Company has, however, referred to the fact that Hagart's case 
relates to loans made to customers while the case under review relates to loans 
made to employees of the Company. While that is so the fact remains that the loss 
sought to be deducted must be an outgoing or expense wholly and exclusively 
incurred in the production of the tax-payer's income. The principle to be applied 
therefore is in either case the same. It is clear that the ratio decidendi in the Reid 
case is that the lending of money was an integral part of the company's business in 
the production of profits. This cannot be said of the Company's business in so far 
as lending of money to employees is concerned, nor can it be said that such loans 
were made in order even indirectly to facilitate the production of the Company's 
income.  

Counsel for the Company, however, has contended that Lord Buck-master's 
statement of the principle is too narrow and that Lord Cave's in Atherton's case is 
to be preferred. On a consideration of the facts of this case and applying Lord 
Cave's statement of the principle (without expressing any opinion on counsel's 
contention) I am of the opinion that the making of loans by the Company to its 
employees is not in the circumstances of this case consistent with any interest of 
the Company in relation 
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to the production of its income and any loss occasioned thereby is not an 
outgoing or expense wholly and exclusively incurred by the Company in 
the production of its income. 

It was further advanced on behalf of the Company that the loss can be 
regarded as a bad debt deductible under the provisions of paragraph (e) of 
section 12 (1) of the Ordinance. Now, what is a bad debt as contemplated 
by that paragraph? That expression is used in rule 3 abovementioned has 
been interpreted by Rowlatt J. in Curtis v. Oldfield (1929) 9 T.C 330 as 
follows:— 

"bad debt means a debt which would have come into the balance sheet 
as a trading debt in the trade that is in question and that it is bad. It 
does not really mean any bad debt which, when it was a good debt, will 
not have come to swell the profits." 
In my opinion that interpretation is equally applicable to the expression 

as used in paragraph (e) of section 12 (1) of the Ordinance. 
As observed by the Solicitor-General it has not been contended on be-

half of the Company, and could not be successfully contended, that the 
debt claimed as bad was a trading debt. 

I am in agreement with the submission of the Solicitor-General that the 
loss in question is not a bad debt within the contemplation of section 12 (1) 
(e) of the Ordinance. 

The appeal therefore fails and is dismissed with costs to the respondent 
fixed at $240. 

The assessment made by the Commissioner is hereby affirmed. 
Solicitors: H. C. B. Humphrys for appellant. 

 P. M. Burch-Smith for respondent. 
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(In the Judicial Committee of the Privy Council, on appeal from the Supreme 
Court of British Guiana, before Lord Tucker, Lord Somervell of Harrow 
and Lord Denning). 

Accessory before the fact—Murder—Principals acquitted—Appellant charged 
jointly with principals—Appellant convicted as accessory before the fact—
Inconsistency of verdict. 

Reasons for report of the Lords of the Judicial Committee of the Privy Council 
delivered on the 24th of July, 1958, by Lord Tucker. 

Conviction quashed where, on an examination of the evidence, no distinction 
as between the appellant and the other accused who was acquitted could be found. 

       Appeal Allowed. 
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The appellant was convicted at the criminal assizes for the County of Ber-
bice in British Guiana on 29th July, 1957, of being an accessory before the fact 
to the murder of Claude Allen and was sentenced to death. His appeal to the 
Court of Criminal Appeal of British Guiana was dismissed on 8th January, 
1958. He appealed in forma pauperis by special leave to Her Majesty in 
Council and this appeal was heard by the Board on 22nd, 23rd and 24th 
July, 1958. 

The appellant was charged with four other men in one count with the mur-
der of Claude Allen on 9th March, 1957. The other four men will be re-
ferred to as accused Nos. 2, 3, 4 and 5. At the end of the case for the prose-
cution accused No. 2 was on the direction of the trial judge acquitted by the 
jury. Owing to uncertainty as to which, if any, of the remaining accused was 
actually present and taking part in the murder and which, if any, might have 
been accessories before the fact the jury were quite properly asked with re-
gard to each accused whether they found him guilty or not guilty of being 
accessory before the fact to murder and whether they found him guilty or not 
guilty as principal. They found the accused guilty as an accessory before the 
fact to murder and not guilty as principal, accused Nos. 3, 4 and 5 they found 
not guilty as accessories and not guilty as principals. 

The appellant contended that these verdicts were contradictory and in-
consistent and accordingly his conviction should be quashed. The Court of 
Criminal Appeal rejected this contention on the ground that the jury must 
have come to the conclusion on the evidence legally admissible against the ap-
pellant that he was accessory before the fact to murder committed by the 
other accused, although they were not satisfied on the evidence legally admis-
sible against each of the other accused considered separately that the Crown 
had discharged the burden of proving the guilt of any one of them. 

Sections 24 and 25 of the Criminal Law (Offences) Ordinance, Chapter 
10 of the Laws of British Guiana, are as follows:— 

Sec. 24. "Everyone who becomes an accessory before the fact to 
any felony, whether it is a felony at Common Law or by virtue of any 
statute for the time being in force, may be indicted, tried, convicted, and 
punished in all respects as if he were a principal felon." 

Sec. 25. "Everyone who counsels, procures, or commands any other 
person to commit any felony, whether it is a felony at common law or by 
virtue of any statute for the time being in force, shall be guilty of felony, 
and may be indicted and convicted either as an accessory before the fact 
to the principal felony together with the principal felon, or after the con-
viction of the principal felon, or may be indicted and convicted of a sub-
stantive felony, whether the principal felon has or has not been previously 
convicted, or is or is not amenable to justice, and may thereupon be pun-
ished in the same manner as any accessory before the fact to the same 
felony, if convicted as an accessory, may be punished." 
These sections are for all practical purposes identical with Sections 1 and 

2 of the English Accessories and Abbettors Act, 1861, which in their turn had 
previously appeared respectively in the Acts of 1826 and 1848. 
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It may be convenient at this stage to refer to a passage in Russell on Crime 
(11th Ed.) at pages 134 and 135 which shortly and accurately states the nature 
of this crime. It is as follows: "A simple but important point is sometimes over-
looked, namely, that when the law relating to principals and accessories as 
such is under consideration there is only one crime, although there may be 
more than one person criminally liable in respect of it; if there are more than 
one person, then the question arises as to the category in which each one is to 
be placed, that is whether he is accessory before the fact, a principal in the first 
or second degree or an accessory after the fact. There is one crime, and that it 
has been committed must be established before there can be any question of 
criminal guilt of participation in it. It is true that one who procures, advises, 
solicits or instigates in any way another person to commit a crime is himself 
guilty of the common law misdemeanour of incitement whether or not the of-
fence solicited is carried out; but incitement is a different offence from the one 
which is solicited: if and when the latter offence is committed then, and not 
until then, the inciter becomes a party to it, and if it be a felony, he is classed as 
an accessory before the fact, the fact being the crime which the incited person, 
has, in the character of principal in the first degree, carried out". 

In the present case it was essential to the conviction of any one of the ac-
cused as accessory before the fact for the Crown to prove that he had coun-
selled, procured or commanded one or more of the other accused persons to 
murder Claude Allen and that such person or persons had in fact murdered the 
said Allen. By their verdict the jury has found that murder by any one of the 
accused has not been proved, but none the less the appellant was guilty of hav-
ing counselled one or more of them to commit murder and that one or more of 
them, unspecified, in fact committed it. This certainly appears, at first sight at 
any rate, an inconsistent and contradictory verdict. 

In the course of the argument their Lordships were referred to several au-
thorities, some dealing with the law as to conspiracy, which was said to be 
analogous for present purposes, and to the history and origins of the law with 
regard to principals and accessories, but it is sufficient to refer to the only two 
cases which really throw much light on the present question. 

The first is R. v. Hughes (1860) Bell 242. This was a case reserved by the 
Recorder of Manchester for the opinion of the Court of Queen's Bench. The 
prisoner Hughes had been charged together with one Hall in the first two 
counts of the indictment with larceny and in the third count alone with receiv-
ing. Both prisoners pleaded not guilty and were put in charge of the jury, 
whereupon counsel for the prosecution intimated that he did not propose to 
offer any evidence against Hall and applied that he should be acquitted in order 
that he might be called as a witness for the prosecution against Hughes. The 
Recorder acceded to this request and Hall was acquitted. He was called as a 
witness and testified that he had stolen the goods in question and sold or given 
them to Hughes. The jury returned a general verdict of guilty against Hughes. 
The question reserved for the Court was "whether, as the facts showed that 
Hughes, if guilty at all of the larceny was guilty only as an accessory before 
the fact, and Hall, the principal, having been acquitted, I ought not to have told 
the jury that Hughes was entitled to his acquittal on the 
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counts for larceny, and that they were to confine their attention to the count for 
receiving only". The judgment of the Court was delivered by Erle, C.J. He said 
that 11 & 12 Vict c. 46, s. 1, had made the crime of being an accessory a sub-
stantive felony, and that the old law which made the conviction of the principal 
felon a condition precedent to the conviction of the accessory had been done 
away with. He added that the accessory, "whether tried before or at the same 
time as the principal may be found guilty", although the principal be acquitted. 

In the report of this case in 1 L.T. 450 at 452 instead of the words italicised 
above the sentence reads: "Whether the principal be tried before or at some time 
after the accessory before the fact, still there may be guilt in the accessory". 

The variation is perhaps of little importance since in the case with which the 
Court was dealing the principal had been acquitted on the same indictment and 
by the same jury, albeit the acquittal of the principal was reached in the absence 
of any evidence of the commission of the felony, whereas there was ample evi-
dence of such commission in the evidence adduced on the trial of Hughes. 

The second, and more recent case, is Rex. v. Rowley, 32 Cr. App. R. 147. 
In this case the appellant had been charged at Birmingham City Quarter 

Sessions in one count together with two other men with breaking and entering 
and stealing, and in a second count together with the other two with receiving. In 
a further count the appellant was charged alone as an accessory after the fact to 
the felonious receiving by the other two. 

At the trial the appellant's plea on this last count was taken first. He pleaded 
guilty and was sentenced. The trial of the other two men proceeded and they 
were acquitted on all counts. 

On appeal to the Court of Criminal Appeal (Lord Goddard, L.C.J., Hum-
phreys and Singleton, J.J.), counsel for the Crown conceded that the procedure 
adopted had been quite irregular. Mr. Justice Humphreys in delivering the judg-
ment of the Court quashing the conviction said: "In the result there is an error on 
record which cannot be cured by amendment. Writs of error have been abolished 
since 1908 by the Criminal Appeal Act, but this Court has the power which the 
Court of King's Bench used to exercise in dealing with error on the record. 
Where there is no means of amending the record so as to make it consonant with 
the proved facts of the case and where the record is inconsistent with itself, as it 
is here, the only course which this Court can take is to quash the conviction." 
The judgment then proceeded to comment on the undesirability of the course 
which had been adopted at the trial of taking the plea of the accessory before the 
trial of the principal felons. 

It is to be observed that the case of R. v. Hughes (supra) was not cited to the 
Court and it is true that counsel for the Crown did not seek to support the convic-
tion. Nonetheless, whatever the true view may be with regard to the technicali-
ties, the course which had been adopted by the Recorder of Manchester in the 
last mentioned case would now be regarded with even greater disapproval than 
that of the Assistant Recorder of Birmingham in Rowley's case. 
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Their Lordships do not consider it necessary in this case to decide whether 
writ of error would have lain by reason of error on the record which could not be 
cured by reference to the evidence. They are content to deal with the case on the 
basis upon which counsel for the Crown sought to uphold the conviction namely 
by looking at the evidence to see if the inconsistency on the record is real or only 
apparent. 

The case for the Crown was that the accused men had engaged in a plot to rob 
the overseer of an estate of the wages of the estate workers, and that on 9th March, 
1957, Walter Cameron, the overseer, was in a land rover driven by a man named 
Ashroof together with a police escort, Claude Allen, near a place called New Dam, 
when two of the accused wearing masks and armed with a stick and a double bar-
relled shotgun held them up. Cameron threw the wages to the man with a stick, a 
shot from the rear of the vehicle was fired and Allen was wounded. Five masked 
men were seen running away, and Allen died later in the day. 

The case for the prosecution rested largely upon the evidence of a man 
named Dhajoo whom the jury were rightly told to treat as an accomplice. His 
evidence went to prove the existence of a plot by the accused to rob the payroll 
and to make use of masks and to hide guns in preparation for the robbery. If be-
lieved there could be little doubt of the existence of the plot, and there was mate-
rial in all the circumstances from which they might have drawn the inference 
that the plan was carried out by all or some of the accused and that in the course 
thereof the murder was committed. But the jury, whatever they may have 
thought with regard to the evidence of the plot, evidently did not consider it suf-
ficient to warrant the conviction of any of the accused as a principal. But it is 
said on behalf of the Crown that as against the appellant they may have found 
something in his statement to the police which would amount, with Dhajoo's 
evidence, to sufficient evidence and admissible against him that the crime was 
committed by one or more of those who had been "counselled or procured" by 
the accused so to do. This necessitates a close examination of the statement, but 
it may here be observed that although such statement may afford very strong 
corroboration of Dhajoo's evidence with regard to the part taken by the appellant 
in the plot and as to his counselling or inciting the others to commit robbery or 
murder it is difficult to see how it can afford any evidence as to the actual com-
mission of the crime at which by their verdict the jury have found he was not 
proved to have been present and assisting. A voluntary statement made by an 
accused person is admissible as a "confession". He can confess as to his own 
acts, knowledge or intentions, but he cannot "confess" as to the acts of other per-
sons which he has not seen and of which he can only have knowledge by hear-
say. A failure by the prosecution to prove an essential element in the offence 
cannot be cured by an "admission" of this nature. 

The passage in the statement of the accused relied upon by the Crown is as 
follows: 

"When Chandee, No. 2 accused, came back Sunday morning 10-3-'57 
about 5 o'clock, he and Jagolall (No. 5) begin to gaff, and Jagolall ask 
Chandee why he shoot the man, and Chandee say when I say stick it up the 
man put he hand pon the revolver foh draw am out, and then Chandee and 
Battle Boy (No. 4) shoot am." 
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A statement of this nature cannot in their Lordships' opinion be regarded 
as equivalent to evidence by witnesses of the acts spoken to in this conversa-
tion and as sufficient to warrant as against the appellant a finding that Chan-
dee (No. 2), and/or Battle Boy (No. 4), both of whom the jury acquitted, in fact 
committed the murder. 

Their Lordships find it difficult to believe that in any event the jury applied 
this process of reasoning in arriving at their verdict. They consider it much 
more likely that the jury failed to appreciate the distinction between incite-
ment to murder or conspiracy and being an accessory before the fact and that the 
passage in the trial Judge's summing up dealing with the appellant's case at 
page 194,1. 26, may have contributed to this result. He there said: "If you feel 
sure that the evidence does not prove that he was there on the dam, but that 
he conspired with others to rob this payroll money and to commit this crime 
of robbery with violence with loaded guns, then you may convict him of the of-
fence of being an accessory before the fact to murder." In so saying their 
Lordships do not desire to be unduly critical of the learned trial Judge's 
summing up taken as a whole. This was a most difficult and troublesome case 
to deal with and was not made easier for Judge or jury by the numerous ob-
jections which were taken at various stages, none of which are now relied 
upon. 

Whatever may have actuated the jury in coming to these inconsistent ver-
dicts their Lordships are satisfied on an examination of the evidence that there 
was no distinction with regard to the evidence relating to the commission of 
the substantive offence as between the appellant and the other accused which 
could justify the result arrived at. 

Their Lordships have accordingly humbly advised Her Majesty that this 
appeal may be allowed, the verdict against and sentence upon the appellant be 
quashed and a verdict of not guilty entered. 
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KAILAN v. HUTT and anor. 
(In the Supreme Court, Civil Jurisdiction (Luckhoo. J.) February 20, 25, 

1958). 
Money-lending—Carrying on business in name other than registered name—

Promissory note made out in son's name—Single transaction held void. 

The plaintiff, who was then a registered money-lender, lent $200:—to the first 
defendant and took a promissory note from both defendants for $560:—at 5% per 
month, being that $200:—together with an earlier loan of $200:—to the first defen-
dant and 8 months interest at 10% per month on that earlier $200. The note was in 
favour of the plaintiff's son, Claude Vibert Kailan. The defendants dealt with the 
plaintiff throughout, and did not know the son. 

Held: That the plaintiff was carrying on the business of money-lending in a 
name other than his registered name, and that the transaction was void. 
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On the 19th February, 1955, the defendants signed a promissory note in 

the following terms:— 
N 1/3, 241 Camp St. Cummingsburg  

GEORGETOWN, DEMERARA,  
Feby. 19th, 1955. 

$560.00 
On demand We jointly & Severally promise to pay CLAUDE 

V1BERT KAILAN or Order at Georgetown the sum of Five hundred 
and Sixty-Dollars for value received with interest at the rate of five per 
cent per month or any part of a month after date until paid. 

Ivy Hutt  
179 Waterloo St.  

Gladys Inniss 
32 Robb St. 

Stamp cancelled  
   $1.00 
The plaintiff brought the present action as assignee of the note. He said 

in evidence that he was not a registered money-lender at the date of the note, 
and that he had had nothing to do with the note until it was assigned to him 
in September, 1956. When a certified copy of his return pursuant to the 
Moneylenders Ordinance, c. 335, was produced to him in cross-examination, 
he admitted that he was a registered money-lender at the date of the note, but 
said that he had not then paid his licence fee. At first he also denied that he 
had made out the note, and denied every step in the interviews which led up 
to the making of the note, but when it was pointed out to him that the note 
was in the same handwriting as part of an account which he admitted was in 
his handwriting, he agreed that he had made out the note. He then said that 
he had made it out for his son, Claude Vibert Kailan, but had taken no inter-
est at all in the transaction until the note was assigned to him. He admitted 
however that he had on two or three occasions approached the second defen-
dant about the first defendant's failure to pay, and the second defendant said 
that it was these visits which made her consult her solicitors so that they 
wrote a letter to the plaintiff on her behalf. The letter was dated the 1st Au-
gust and addressed to the plaintiff, who never raised any query about its hav-
ing been addressed to him although he agreed that he was sure that the note 
was not assigned to him until September, 1956. Both defendants testified that 
only $200:—changed hands on the 19th February, 1955, the balance of 
$360:—being said by the plaintiff to be due on an earlier note by the first 
defendant alone. The plaintiff in evidence denied this, and, while admitting 
the first defendant had previously borrowed from him, said that the earlier 
debts had all been paid off. 

The defendants relied, inter alia, on s. 4 of the Money-lenders Ordi-
nance, c.335, the relevant part of which reads as follows:— 

"4. (1) A money-lender, as defined in this Ordinance— 
(b) shall carry on the money-lending business in his registered name 

and in no other name....and 
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(c) shall not enter into any agreement in the course of his business 

as a money-lender with respect to the advance and repayment of 
money....otherwise than in his registered name...." 

and said that the transaction was unlawful because the plaintiff in making 
the loan had carried on the money-lending business in a name other than 
his registered name, and had entered into an agreement in the course of that 
business otherwise than in his registered name. The second defendant also 
counterclaimed for a declaration that the transaction was void, and for can-
cellation and delivery up of the promissory note. 

H. A. Fraser for plaintiff. 
First defendant in person. 
J. H. S. Elliott for second defendant. 
Luckhoo, J.: I accept the evidence of the defendants in preference to 

that of the plaintiff, and I find that the plaintiff was carrying on the money-
lending business in a name other than his registered name. The transaction 
is void and the claim must be dismissed. Accordingly there will be judg-
ment for both defendants on the claim with costs. On the second defend-
ant's counterclaim there will be a declaration that the transaction is void 
and unenforceable, and the cancellation of the document will be ordered. 
Accordingly there will be judgment for the second defendant on the coun-
terclaim with costs. 

Solicitors: Frasers for plaintiff. 
Cameron & Shepherd for second defendant. 
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(In the Supreme Court, In Chambers (Luckhoo, J.)—March 15; April 26, 
1958). 
Income Tax—Chargeable Income—Expenses wholly and exclusively incurred 

during the year immediately preceding the year of assessment in the production of 
the income—Whether deductible expenditure if not made for purpose of gaining or 
production of income in that year—Whether such expenditure though not productive 
of income may be deducted from or set off against total income from all sources dur-
ing year immediately preceding the year of assessment—Income Tax Ordinance, 
Cap. 299, s. 12 (1) (a). 

In 1952, the appellant Schuler borrowed $48,000 from a Bank and agreed to pay 
an annual interest thereon of $1,600.00. In the same year his wife mortgaged a prop-
erty for $24,000 and agreed to pay an annual interest of $1,200.00. The amounts of 
the loan and mortgage were used by the appellant in that year to purchase shares in a 
Company as he considered it a good investment. 

In 1952 and in 1953 the Company declared a dividend. In 1954 the Company 
did not declare a dividend. The Commissioner of Income Tax declined to allow the 
appellant's claim to deduct, in ascertaining his chargeable income for the year of 
assessment 1955, the amounts of $1,600 and $1,200 paid as interest on the loans 
during 1954 on the ground that as no dividend was paid in 1954 to the appellant on 
his shares in the Company, those amounts were not moneys wholly and exclusively 
incurred in the production of the appellant's income in the year 1954. 

Section 12 (1) (a) of the Income Tax Ordinance, Cap. 299, provides that— 
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"12. (1) For the purpose of ascertaining the chargeable income of any person there shall 
be deducted all outgoings and expenses wholly and exclusively incurred during the year 
immediately preceding the year of assessment by that person in the production of the in-
come, including— 

(a)   sums paid by the person by way of interest upon any money borrowed by him 
where the Commissioner is satisfied that the interest was payable on capital 
employed in acquiring the income;" 

       For years of assessment prior to 1951 substitute "payable" for "paid". 
Held: (i)   The provisions of paragraph (a) of section 12 (1) of the Income 

Tax Ordinance, Cap. 299, are to be regarded as enlarging the meaning of 
the general provisions of the sub-section. The general provisions are to be 
construed as relating not only to such things as they signify according to 
their natural meaning but also to those things which the sub-section de-
clares they shall include. 
DILWORTH v. COMMISSIONER OF STAMPS (1899) A.C. 105 ap-

plied. 
(ii) To be deductible expenditure under section 12 (1) of the Ordinance it is not 

necessary for the expenditure to be made for the purpose of gaining or 
producing income in the year the expenditure is made. The expenditure is 
deductible if it is incidental and relevant to the operations or activities 
regularly carried on by the taxpayer for the production of income. 

(iii) If the expenditure is made in relation to operations directed towards the 
production of income generally it may properly be deducted from or set 
off against the total income from all sources during the year immediately 
preceding the year of assessment in question. 

(iv) The provisions of paragraph (a) of section 12 (J) of the Ordinance relate to 
sums actually paid by the taxpayer during the year immediately preceding 
the year of assessment and not to sums which are payable during that year 
but are not paid until after that year. 

Appeal Allowed. 
G. M. Farnum, Solicitor-General, for the Respondents. 
Luckhoo, J.: The appellant was, during the year 1954, the Managing Director 

of the B.G. Lithographic Co. Ltd., hereinafter in this judgment referred to as "the 
company" and was a shareholder of 11,550 shares in the company. 

During the year 1952, the appellant's wife had mortgaged a property to the Brit-
ish Guiana and Trinidad Mutual Life Insurance Company Ltd., for the sum of 
$24,000 upon which she agreed to pay an annual interest of $1200 and later that 
same year the appellant borrowed the sum of $48,000, from the Royal Bank of Can-
ada and agreed to pay thereon to the Bank an annual interest of $1600:—These 
sums were used by the appellant in that year to purchase 8,367 shares of $10:—each 
in the company. These shares were allotted to the appellant on the 30th September, 
1952. According to the appellant who gave evidence at the hearing of this appeal, in 
or about 1951, it was decided to increase the share capital of the company and under 
the Articles of Association of the company he had the right to take up one-third of 
the additional share capital. In 1952, the share capital having been increased the ap-
pellant took up the above-mentioned 8,367 
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shares at $10:—per share. The appellant has stated that the reason for his pur-
chasing the extra shares was two-fold—firstly, to have the same voice in the 
affairs of the company as he did before the increase in its share capital, and 
secondly, because he felt the purchase to be a good investment. 

There is no suggestion that the appellant's purchase of the extra shares was 
in any way necessary to qualify him for his position in the company as manag-
ing director, a position he had held continuously for some years prior to the 
31st December, 1954, when he resigned as managing director. 

During 1955, the appellant sold all of the shares he then held in the com-
pany to the Industrial Holdings (B.G.) Ltd. 

It is common ground that prior to the year 1954, the appellant was paid a 
salary of £2000:—per annum by the company as its managing director. In 
1952 and again in 1953, the company had declared a dividend. 

The appellant in evidence has stated— 
"I questioned the amount of those dividends in relation to my capital in-
vested. I asked if payment could be made at higher rate of interest on my 
shares. Reply to that was that they would increase my remuneration by 
£1000:—per annum. I. was then managing director of the Company. 
Company declined to increase dividends and said I would have to leave 
that entirely to their discretion." 

In 1954, no dividend was declared by the company. 
The Commissioner of Inland Revenue had in respect of the years of as-

sessment 1953 and 1954, allowed as admissible deductions the payments 
made to the Insurance Company and to the Royal Bank of Canada in respect 
of the interest due in the years 1952 and 1953 on the above-mentioned loan 

On 6th June, 1955, the appellant submitted his return for the year of as-
sessment 1955, in respect of his income for the year ending 31st December, 
1954. Included in those returns was a claim for the deduction of the sums of 
$1200: — and $1600: — as interest paid on the said loans during 1954. 

The Commissioner declined to allow the deduction of those sums in the 
ascertainment of the appellant's chargeable income holding that those sums 
were not moneys wholly and exclusively incurred in the production of the ap-
pellant's income as no dividend was paid to the appellant on his shares in the 
company in 1954. 

The appellant was, on the 31st January, 1956, assessed accordingly and on 
the 17th February, 1956, objected in writing to the assessment. On the 9th 
March, 1956, the Commissioners heard the appellant's objection and main-
tained the assessment. They held that the effective source of the appellant's 
remuneration was the appellant's employment as managing director of the 
company and not his share-holding in the company and that while in the ascer-
tainment of income arising from gains or profits from a trade or business re-
gard may be had to the continuing nature of 
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trades and businesses and therefore to the admissibility of outgoings and ex-
penditure incurred other than in the year preceding the year of assessment, 
such a consideration does not arise in the ascertainment of income from in-
vestments e.g. dividends. 

From the decision of the Commissioners the appellant has appealed. Dur-
ing the course of the appellant's evidence at the hearing of this appeal it 
emerged that the sum of $766.75 and not $1600:—as originally claimed by the 
appellant was payable and was paid to the Royal Bank of Canada as interest on 
the loan of $48,000:—while the sum of $600:—was paid to the Insurance 
Company on the 11th May, 1954, in respect of the interest due for the period 
1st January, 1954 to 30th June, 1954 on the mortgage of $24,000:—the 
amount of $600:—due thereon for the period 1st July, 1954 to 31st December, 
1954, not being paid until the 4th January, 1955. 

Mr. J. Edward de Freitas for the appellant submitted that if money is bor-
rowed for the purpose of the production of income the deduction of interest 
paid on such money is allowable under the provisions of section 12 (1) (a) of 
the Income Tax Ordinance, Cap. 299, even though no income is received from 
the specific investment in which the amount borrowed is invested. Mr. de 
Freitas contended that it would be unfair to the taxpayer to construe the provi-
sions of that subsection in the way the Commissioners have done. 

In support of his submission Mr. de Freitas cited the cases of London 
County Council v. The Attorney General (1901) A.C. 26 and Vallambrosa 
Rubber Co. Ltd. v. Farmer (1912) 5 T.C. 529. 

The Solicitor-General submitted that the structure of the Income Tax Or-
dinance, Cap. 299, is based on the concept that income tax is an annual tax. He 
contended that money cannot be said to be laid out wholly and exclusively for 
the purpose of producing the income in 1954 when no income is produced in 
that year from the investment in which the money was invested. 

The Solicitor-General also contended that expenditure by the appellant for 
the purpose of his maintaining the same voice in the affairs of the company is 
not an admissible deduction under the provisions of section 12 (1) of the Ordi-
nance. With this latter contention of the Solicitor-General 1 am in agreement. 

The relevant portion of section 12 (1) of the Income Tax Ordinance, Cap. 
299, which fall for consideration is as follows:— 

"For the purpose of ascertaining the chargeable income of any person 
there shall be deducted all outgoings and expenses wholly and exclusively 
incurred during the year immediately preceding the year of assessment by 
that person in the production of the income, including— 
(a)  sums paid by the person by way of interest upon any money bor-
rowed by him where the Commissioner is satisfied that the interest was 
payable on capital employed in acquiring the income;" 
Paragraph (a) follows after the general provisions of the sub-section 
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and is connected thereto by the word "including". In the context in which that 
word is used the provisions of paragraph (a) are to be regarded as enlarging the 
meaning of the general provisions. The general provisions are to be construed 
as relating not only to such things as they signify according to their natural 
meaning but also to those things which the sub-section declares they shall in-
clude (see Dilworth-v- Commissioner of Stamps (1899) A.C. 105). 

In construing the provisions of that sub-section it is instructive to consider 
how similar provisions contained in the Income Tax laws of other Common-
wealth territories have been construed.  

Section 23 (l) (a) of the Australian Income Tax Assessment 1922-1934 
reads as follows: — 

"In calculating the taxable income of a taxpayer the total assessable 
reads as follows: — income derived by the taxpayer shall be taken as a ba-
sis, and from it there shall be deducted,— 

(a)all losses and outgoings (including commission, discount travelling 
expenses, interest and expenses, not being in the nature of losses and out-
goings of capital) actually incurred in gaining or producing the assessable 
income." 
The following extracts from the judgments of Latham C.J. and Dixon J. in 

Amalgamated Zinc (De Bavay's) Ltd.-v-F.C. of T (1935) 54 C.L.R. at pp. 303, 
309, are stated by the late Mr. Hannan in his textbook work at pages 290 and 
291, to show how those provisions have been interpreted:— 

Per Latham C.J.: "The phrase "losses and outgoings actually incurred in 
gaining or producing the assessable income", may, in relation to outgoings, be 
read as meaning that the outgoings must be expenditure which has an effect in 
gaining or producing income, e.g. the purchase price of goods which are sub-
sequently sold. But it is difficult to see how a loss, as distinct from an outgo-
ing, can ever gain or produce income. On the contrary, a loss as distinguished 
from an outgoing simply and merely reduces income—or capital, as the case 
may be. In order to make the section intelligible it must, in my opinion, be read 
as meaning "losses and outgoings actually incurred in the course of gaining or 
producing the assessable income." 

Per Dixon J: "The expression "in gaining or producing" has the force of 
"in the course of gaining or producing", and looks rather to the scope of the 
operations or activities and the relevance thereto of the expenditure than to the 
purpose itself." 

Hannan at page 291 of his book states that in Nevill S Co. Ltd. -v-F.C. of T 
(1937) 56 C.L.R. at pp. 301, 305 the same judges made further observations  
on  the  same  provisions:— 

Per Latham C.J.: "............... it is necessary, for income tax purposes, to 
look at a business as a whole set of operations directed towards producing in-
come. No expenditure strictly and narrowly construed in itself actually gains or 
produces income. It is an outgoing, not an incoming. 
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Its character can be determined only in relation to the object which the per-
son making the expenditure has in view. If the actual object is the conduct of 
the business on a profitable basis with that due regard to economy which is 
essential in any well conducted business, then the expenditure is an expendi-
ture incurred in gaining or producing the assessable income." 

Per Dixon J: "This means that it—the expenditure—"must have been in-
curred in the course of gaining or producing the assessable income. It does 
require that the purpose of the expenditure shall be the gaining or produc-
tion of income of that year. The condition the provision expresses is satisfied 
if the expenditure, is incidental and relevant to the operations or activities 
regularly carried on for the production of income." 

In Ward S Co. Ltd-v-Commissioner of Taxes (N.Z.) 1923) A.C. 145, the 
provisions of S. 86 (1) of the New Zealand Income Tax Act, 1961, under 
which the point at issue arose were as follows:— 

"In calculating the assessable income derived by any person from 
any source no deduction shall be made in respect of any of the following 
sums or matters: 

"(a) Expenditure or loss of any kind not exclusively incurred in the 
production of the assessable income derived from that source" 
In delivering the judgment of the Privy Council, Viscount Cave L.C. 

said:— 
"It will appear from the above statement that the question of law to be 
determined is whether the expenditure in question was or was not "ex-
clusively incurred in the production of the assessable income" derived by 
the appellants from their business in the tax-year 1918-19. In considering 
that question, their Lordships put aside the circumstance that the expen-
diture was not of such a nature as to produce income in the actual tax-
year in which it was incurred. In every trade, much of the expenditure in 
each year—such as expenditure in the purchase of raw material, in the 
repair of plant or the advertisement of goods for sale—is designed to 
produce results wholly or partly in subsequent years; but nevertheless, 
such expenditure is constantly allowed as a deduction for the year in 
which it is incurred. The real question is whether the expenditure in 
question was, within the true meaning of S. 86, sub-section 1, of the Act 
of 1916, exclusively incurred in the production of assessable income;" 
In another case of trading transactions, I.R. Commissioners v. Falkirk 

Iron Co. Ltd., (1933) 17 T.C. at p. 631, Lord Sands said:— 
"It would be a fallacious view to take that each particular year is to be 
treated as a water-tight compartment that each item of expenditure is to 
be directly co-related to the profit of that year." 
In that case the provision which fell to be considered was one contained 

in rule 3 applicable to Cases 1 and 11 under Schedule D of the English In-
come Tax Act, 1918, to the affect that any disbursements or 
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expenses not being money wholly and exclusively laid out or expended for 
the purposes of the trade, profession, employment or vocation are prohibited 
deductions in ascertaining the income to be taxed. 

In the case of Vallomborsa Rubber Co. Ltd.,-v-Farmer (1910) 5 T.C. 
529, decided under the abovementioned provisions of the English 1918 Act, 
a rubber company owned an estate of which only one-seventh produced rub-
ber in a certain year. The remainder was then in process of cultivation for the 
cultivation of rubber and certain amounts were paid by the company in that 
year for the weeding and superintendence of the estate including that portion 
in the process of cultivation. It was held that the company was entitled to 
deduct the expenditure for the weeding and superintendence of the whole 
estate and not only one-seventh of such expenditure and that the fact that 
they were incurred to earn profit in future years, and were not referable to 
profits earned in the year in which they were incurred, did not prevent them 
from being proper deductions. 

It would appear that the same construction has been placed by the Courts 
upon the English. Australian and New Zealand provisions referred to above. 

The Vallombrosa case is authority for the proposition that a loss incurred 
in the year of assessment in respect of a part of a business which is carried on 
for profit can be deducted out of the profits as a whole of that business. 

Under the English Income Tax Act, 1918, a loss incurred in one trade 
carried on by a taxpayer could not be deducted from or set off against the 
profits of another trade carried on by the taxpayer in computing his taxable 
income unless there was a provision in the law to the contrary. See rule 13 of 
the Rules applicable to Case 1 and 11 in Schedule D to the Act and Highland 
Railway Co. v. Special Commissioners of Income Tax (1885) 2 T.C. 151: 
Religious Tract and Book Society of Scotland-v-Forbes (1896) 3 T.C. 415. 

The Solicitor-General contended that the principle applied in the Val-
lombrosa case is applicable only to continuing businesses and trades and not 
to the investment in the shares of a company for the purpose of the receipt of 
dividends. 

I can find no reported case as far as my researches have gone where the 
principle stated in the Vallombrosa case which is in effect that enunciated by 
Viscount Cave L.C. in the Ward case has been held to be applicable only to 
continuing trades or businesses. It is true that one must be guided by the par-
ticular enactments prohibiting or allowing deductions to be made as the case 
may be. Having regard to the wording of the enactment under consideration 
in the Ward case and to the provisions contained in section 12 (1) of the In-
come Tax Ordinance, Cap. 299, I am of the opinion that the principle as laid 
down in that portion of the decision of the Privy Council in Ward's case set 
out above is applicable to the latter provisions. 

The question to be asked is—was the outgoing incurred in the course of 
operations directed to the production of income? If the answer is 
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in the affirmative then it is deductible. The character of the expenditure is to 
be determined by its purpose rather than its result. 

Now the expenditure sought to be deducted by the appellant not having 
been made in relation to a- source productive of income in the year of as-
sessment under review it-is necessary to determine if it can be deducted from 
or set off against the income acquired during that year from any other source 
in the ascertainment of the chargeable income for that year. 

It was in this connection that Mr. de Freitas cited the case of London 
County Council-v-A.G. (1901) A.C. 26, where Lord Mac Naghten at p. 35 
said:— 

"Income tax, if I may be pardoned for saying so, is a tax on income. It is 
not meant to be a tax on anything else. It is one tax, not a collection of 
taxes essentially distinct. There is no difference in kind between the du-
ties of income tax assessed under Schedule D and those assessed under 
Schedule A or any of the other Schedules of charge. One man has fixed 
property, another lives by his wits; each contributes to the tax if his in-
come is above the prescribed limit. The standard of assessment varies 
according to the nature of the source from which taxable income is de-
rived.  That is all." 
This statement by Lord Mac Naghten, however, is not an authority for 

the proposition advanced by Mr. de Freitas that a loss incurred in the course 
of production of income from one source can be deducted from or set off 
against gains from any other source. In Brown-v-Watt (1886) 50 J.P. 583, it 
was held that a loss incurred by a taxpayer on a farm charged under Schedule 
B could not be set off against his profits as a seed merchant charged under 
Schedule D. In that case the Lord President in the Course of his judgment at 
page 584 said:— 

"Now the proposal is to deduct from the profits made in his business as a 
seed merchant the loss which he has sustained as lessee of Duror Mains 
Farm. I do not say that it might not have been quite reasonable that the 
statute should have provided for such a case, and should have allowed 
for such a deduction; but I am afraid, without some such special provi-
sion, it is impossible to allow it, and this becomes all the more clear from 
the very section of the statute upon which the appellant himself relies, 
the 101st section of the Act (5 and 6 Vict.,) because that provides that 
where two businesses are carried on by the same people—where two 
trades are carried on by the same person or persons—both of those fal-
ling under Schedule D., then it shall be competent to deduct the losses 
sustained in the one business from the profits realised in the other before 
assessing for the income tax. If there had been any intention upon the 
part of the legislature to extend that provisions to assessments which are 
laid on under different schedules of the statute, it is very clear that would 
have been specially provided for; and the very omission of that, while 
the case provided for in section 101 is thereby specially provided for, I 
think, makes it evident that such a proposal as is here made never was in 
the contemplation of the legislature at all, and cannot be admitted." 
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Further the right to set off a loss under the English Act depended upon 
both trades being carried on for commercial purposes and on commercial prin-
ciples and with a view to profit. See Religious Tract and Book Society-v-
Forbes (1896) 3 Tax Cases 415. 

Under the English Income Tax legislation, income tax for any particular 
year of assessment is charged in respect of all property, profits and gains re-
spectively described or comprised in Schedules A, B, C, D and E contained 
that legislation and in accordance with the Rules respectively applicable  to  
those schedules. 

The English case law is therefore not of any considerable assistance on the 
point to be determined. It is necessary to consider the provisions of the Income 
Tax Ordinance in order to discover whether the expenditure by the appellant 
by way of interest on the loan can properly be deducted or set off against his 
income by way of salary as managing » director of the company. 

Section 5 of the Ordinance provides that subject to the provisions of the 
Ordinance, income tax shall be payable on the income from various sources 
(which include gains or profits from any employment and dividends.). 

Section 8 provides that tax shall be charged, levied, and collected for each 
year of assessment upon the chargeable income of any person for the year im-
mediately preceding the year of assessment. 

By section 2 "chargeable income" means the aggregate amount of the in-
come of any person from the sources specified in section 5 remaining after 
allowing the appropriate deductions and exemptions under the Ordinance sec-
tion 10 specifies the exemptions from tax under the Ordinance. 

Section 14 provides inter alia that for the purpose of ascertaining the 
chargeable income of any person no deduction shall be allowed in respect of 
any disbursement or expenses not being money wholly and exclusively laid 
out or expended for the purpose of acquiring the income. 

Section 12 provides for certain deductions to be allowed for the purpose of 
ascertaining the chargeable income including the amount of interest paid upon 
borrowed capital employed in acquiring the income. 

Having regard to the provisions of the above-mentioned sections of the 
Ordinance I am of the view that so long as the expenditure was made in rela-
tion to the operations directed towards the production of income generally it 
may properly be deducted from or set off against the total income from all 
sources during the year of assessment under review. 

A consideration of the provisions of section 15 of the Ordinance fortifies 
me in that view. 

The material portion of section 15 as it stood in 1955 is as follows:— 
"Where the amount of a loss incurred in the year preceding a year of as-
sessment in any trade, business, profession or vocation, carried on 
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by any person either solely or in partnership is such that it cannot be wholly 
set off against his income from other sources for the same year, the amount 
of the loss to the extent to which it cannot be so set off against his income 
from other sources for the same year shall be carried forward and, subject as 
hereinafter provided, shall be set off against what would otherwise have 
been chargeable income in the year or years following the year in which 
such loss was incurred untilit has been completely recouped: Provided 
that........................." 
That section relates specifically to the allowance of losses incurred in any. 

trade, business, profession or vocation and although the acquisition by the appel-
lant of dividends from the shares of the company purchased by him cannot be 
brought into any of those categories the basis of those provisions is that a loss 
incurred in the year preceding the year of assessment in operations directed to 
the production of income from any source can be set off against the taxpayer's 
income from any other sources for the same year. Section 15 extends the right of 
deduction of losses incurred in any trade, business, profession or vocation to 
years succeeding the year of assessment in which the loss was incurred under 
certain specified conditions. 

In Commissioners of Taxation v. Teece (1899) 79 L.T. 601, which in my 
view supports the contents of appellant's solicitor, the provisions which had to be 
considered were those of section 28 (1) of the Income Tax Assessment Act 1895 
of New South Wales. Under those provisions, in making his return for income 
tax the taxpayer is entitled to deduct "outgoings..........................and expenses 
actually incurred in the production of his income." 

The question which had to be determined was whether in order to arrive at 
the amount of their income chargeable with income tax, the Australian Mutual 
Provident Society were entitled to deduct from their taxable income all the out-
goings and expenses incurred in the production of their income, or only so much 
of their outgoings and expenses as may be properly attributable to that portion of 
their income which was taxable under the Act. By the Act the "taxable amount" 
was the sum ascertained by certain rules on which (subject to deductions al-
lowed) income tax were payable and the "income chargeable" was the taxable 
amount less the deductions allowed under the Act. The Society was a Mutual 
Life Assurance Society the income of which with the exception of “income de-
rived from mortgages” was declared by the Act to be "exempt from income tax." 

The Commissioners for taxation disallowed the Society's claim to deduct 
the full amount of their expenses from their mortgage income, being the taxable 
amount of their income, thus leaving the difference between those two sums as 
"income chargeable" though apparently they were not unwilling to allow a de-
duction of so much of the Society's expenses as could be shown to have been 
incurred in the production of the Society's "income derived from mortgages". 

The Supreme Court of New South Wales reversing the Court of Review 
upheld the contention of the Society and were of the view that the last words of 
section 28 (1) of the Act "must receive their natural construction and mean the 
whole income of the taxpayer arising from what- 
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ever source, and whether the Act exempts a portion or not." On appeal to 
the Privy Council against the decision of the Supreme Court Lord Mac Na-
ghten in delivering the judgment of the Board and after stating that the 
principle of the Supreme Court's decision was sound said—"The words "in 
the production of his income"—that is in the production of the income of 
the taxpayer entitled to the deductions mentioned in the Act—in their natu-
ral and ordinary meaning apply to the income of the taxpayer as a whole: 
Though it would certainly have led to a variety of nice and difficult ques-
tions it might have been more logical, it might have been more in accor-
dance with the fitness of things, it might have made the scheme of the Act 
look more symmetrical if the taxpayer claiming deduction had been con-
fined to deductions immediately connected with or properly attributable to 
his taxable income. But that is not what the Act says. And it is the duty of 
the Court to construe the Act as they find it". 

A further question to be determined is whether any sum has been paid 
by the appellant by way of interest upon money borrowed by him. It is not 
disputed that the appellant during 1954 paid the sums of $766.75 and 
$600:—as interest on the moneys borrowed by him and applied in the pur-
chase of shares in the company for the purpose of acquiring dividends 
therefrom. 

Different considerations arise, however, in respect of the payment of 
interest of $600:—due for the period 1st July—31st December, 1954 to the 
Insurance Company but not paid by the appellant until January, 1955. 

It is true that that sum was an interest payable in the year immediately 
preceding the year of assessment 1955, but it was not paid in that year of 
assessment. This would have been an allowable deduction as the law stood 
prior to the year of assessment 1951 when instead of the word "paid" in 
paragraph (a) of section 12 (1) of the Ordinance, the word "payable" ap-
peared. 

The sums by way of interest referred to in paragraph (a) of that sub-
section would therefore not be deductible unless they were incurred in and 
actually paid in the year immediately preceding the year of assessment un-
der consideration. 

The appellant is therefore entitled to a deduction of the sums of 
$766.55 and $600:—interest paid on the loans during 1954 in the as-
certainment of his chargeable income for the year of assessment 1955 and 
to that extent his appeal is allowed. 

The appellant will get his costs of this appeal fixed at $120:— 
Solicitors: J. E. De Freitas for Appellant. 

 P. M. Burch-Smith for Respondent. 
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(In the Supreme Court In Chambers (Luckhoo, J.)—April 18; 25, 1958.) 
Rice Farmers (Security of Tenure) Ordinance—Possession proceedings by land-

lord-Failure of tenant to pay rent when due—Order for possession made subject to 
payment by fixed date of rent due—Principles to be applied on application for Order 
for possession—Rice Farmers (Security of Tenure) Ordinance, 1956, (No. 31), s. 29. 

The principles to be applied in respect of an application by a landlord to an As-
sessment Committee appointed under the provisions of section 29 of The Rice Farmers 
(Security of Tenure) Ordinance, 1956, (No. 31), are much the same as those applied in 
respect of applications for possession of premises subject to the provisions of The Rent 
Restriction Ordinance, Cap. 186, and are succinctly set out at page 242 of The Rent 
Acts by Megarry (8th Edition). 

Observations on the form of Order for possession where such an Order is made 
conditional upon the non-payment by a fixed date of rent due. 

Luckhoo, J.: These are two appeals from the decision of the Assessment 
Committee for Eastern Berbice Area 9 appointed under the provisions of sec-
tion 10 of the Rice Farmers (Security of Tenure) Ordinance, 1956 (No. 31 of 
1956), whereby Samad Ohab, hereinafter referred as the tenant was ordered to 
deliver to Gladys Hicken Limited, hereinafter referred to as the landlord, the 
possession of twenty acres of rice lands situate at Merville, Corentyne, Ber-
bice, subject to the condition that the tenant do pay to the landlord on or before 
the 30th April, 1958, the sum of $320:—rent due in respect of that holding. 

These appeals, one by the tenant and one by the landlord arose out of the 
same application and were heard together by consent of both Mr. Ramprashad 
and Mr. de Freitas. 

The record of appeal discloses that on the 14th January, 1958, the landlord 
made an application to the Assessment Committee to have possession of the 
tenant's holding on the ground and for the reason that the tenant had failed to 
pay rent due by him by the time and in the manner it became due. 

The evidence given before the Assessment Committee was to the effect 
that a holding of twenty acres of rice lands was rented from the landlord 
through Hewart Fraser, its chairman as agent, by the tenant in or about April, 
1957, at a rental of $16 per acre, the annual rent being $320:—for the holding. 
The tenant cultivated the holding during 1957 but lost the entire crop grown on 
the holding because of a drought. The crop grown on the landlord's rice fields 
which adjoins the tenant's holding was also lost because of the drought. The 
tenant failed to pay to the landlord not later than the 31st December, 1957 the 
rent of the holding for that year. 

The tenant stated in evidence that his crop failed through the negligence of 
the landlord's agent because the latter did not give him permission to take wa-
ter into his holding but admitted that there was no agreement entered into by 
him with the landlord that the landlord should supply water for his crop. The 
tenant also stated in evidence that in September, 1957, he asked the landlord's 
agent to relieve him of the 
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payment of rent and that the agent agreed so to do because the tenant had not 
reaped any crop from his holding. 

The landlord's agent, however, in evidence denied that he ever prevented 
the tenant from pumping water into his rice field and he also denied that he 
ever agreed with the tenant that he would relieve him of paying the rent for the 
year in question. 

Under the provisions of paragraph (a) of subsection (1) of section 5 of the 
Rice Farmers (Security of Tenure) Ordinance, 1956, it is an implied term of 
every agreement of tenancy under that Ordinance that the tenancy is a tenancy 
from year to year commencing from the 1st day of May, and under the provi-
sions of paragraph (b) of that subsection it is an implied term that the rent shall 
be an annual rent and shall be paid by the tenant not later than the 31st day of 
December in each year. 

The rent in respect of the tenant's holding for the period 1st May, 1957 to 
30th April, 1958 was therefore to be paid by the tenant not later than on the 
31st December, 1957. This, it is common ground, he has failed to do but he 
has sought to excuse his failure on two grounds- 

(a) that it was by the negligence of the agent of the landlord that his 
crop was lost; 

(b) that the landlord's agent agreed to relieve him of payment of the 
rent for that year. 

It is to be observed that at the hearing no evidence was led by the tenant 
that by reason of the loss of his crop he was unable to pay the rent when due. 

The Committee found as a fact that the tenant's crop was not lots through 
the negligence of the landlord's agent and was not satisfied that the landlord's 
agent agreed to relieve the tenant of payment of the rent. There was evidence 
on which those findings could properly be made by the Committee and indeed 
counsel for the tenant did not at the hearing of this appeal challenge those find-
ings of fact. 

The Committee made an order for possession on the 1st May, 1958 in fa-
vour of the landlord and in the exercise of the powers conferred by section 30 
of the Ordinance, that order was made subject to the condition that the tenant 
should pay to the landlord the amount of the rent due not later than on the 30th 
April, 1958. The Committee in its decision stated that in making the order it 
took into consideration the fact that the tenant had lost the whole of his crop by 
reason of drought. 

The Committee expressed the view that even if it had been proved that 
prior to the 31st December, 1957, the landlord's agent had agreed to relieve the 
tenant from payment of the rent, such an agreement would not have been en-
forceable for want of consideration. The tenant, however, was seeking to rely 
upon the alleged agreement as a defence to the landlord's application for pos-
session on the ground of non-payment of the rent and would have been entitled 
to resist the application on that ground had such an agreement been proved, 
Any such agreement would have 
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been intended to be binding and intended to be acted upon and if acted upon to 
the tenant's detriment would have been a complete defence to the landlord's ap-
plication even though there was no consideration to support it. The doctrine of 
consideration invoked by the Committee is referable to the formation of con-
tracts and not to their variation. 

Counsel for the tenant has submitted that an examination of the written deci-
sion of the Committee discloses that the Committee failed to consider whether it 
was in the circumstances of the case reasonable to make the order for possession 
and that the Committee was required so to do under the provisions of section 29 
(2) of the Ordinance. 

It is well settled that no order for possession under the provisions of section 
29 of the Ordinance should be made unless the tribunal hearing the application 
in the exercise of its discretion considers it reasonable to make the order. The 
tribunal, in this case the Committee, must exercise its discretion in a judicial 
manner having regard to the general scheme and purpose of the Ordinance and 
to the relevant circumstances of the case at the date of the hearing. The Commit-
tee must consider not whether the landlord's desire for possession is reasonable 
but whether it is reasonable to make the order. The principles to be applied to 
this connection are much the same as those applied under the Rent Restriction 
Ordinance and which are succinctly stated at page 242 of the Rent Acts by 
Megarry (8th Edition). On an appeal it will be assumed that where evidence as to 
reasonableness has been led the Committee has applied its mind to the issue in 
making the order for possession. It will also be assumed that any decision on 
reasonableness was given after the Committee had properly applied its mind to 
all relevant circumstances. 

The discretion to be exercised is that of the Committee and not that of the 
Judge in Chambers on appeal and the Committee's exercise of its discretion can-
not be set aside unless it appears that the Committee has proceeded upon 
grounds which are wholly unreasonable and it is only in the rarest cases that the 
Judge in Chambers will interfere with the Committee's exercise of its discretion 
made after weighing all the relevant factors even if the Judge in Chambers might 
have come to a different conclusion. 

Counsel for the tenant has conceded that there was evidence before the 
Committee as to reasonableness. That being so it is to be assumed that the 
Committee has applied its mind to this issue in making the order for possession 
and it is also to be assumed that the Committee's decision on this issue was given 
after it had properly applied its mind to all the relevant circumstances unless it 
can be shown that the Committee had proceeded upon unreasonable grounds. 

Counsel for the tenant has contended that in the scheme of the Ordinance it 
is contemplated that tenants should pay their rents out of the proceeds of the sale 
of their crops or in padi from the crop reaped. In support of this contention coun-
sel referred in particular to the implied condition in every agreement of tenancy 
that the rent should be paid not later than on the 31st December in every year, 
that is after the crop for the year has been reaped, and to the provisions of section 
5 (2) of the Ordinance which relate to the payment of rent in padi. 
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Counsel argues that where it is proved that there has been a total failure of 

a crop due to drought the Committee's discretion should be exercised in favour 
Of the tenant and no order for possession should be made, the landlord being 
left to his ordinary remedy of suing the tenant for nonpayment of rent, alterna-
tively, the tenant should be permitted to pay the rent due after the next suc-
ceeding crop has been reaped. 

Solicitor for the landlord in answer to the argument advanced by counsel 
for tenant and also in support of the landlord's appeal submitted that on proof 
of the failure of the tenant to pay rent when due the Committee should have 
made the order for possession to take effect forthwith or almost so without 
giving time to the tenant for payment of the rent at a later date. 

Solicitor contended that where a statute has altered the common law right 
of a landlord to full security for payment of his rent, the statute must be viewed 
in the light of the common law position and that so viewed on proof of failure 
of the tenant to pay rent when due an order for possession should issue without 
the tenant being given any further time within which to pay the rent. 

Solicitor observed that under the provisions of the Ordinance a landlord is 
precluded from terminating a tenancy except by notice in a few specified cases 
and stated that from the tenant's holding only one crop is reaped in each year. 
Solicitor further observed that the tenant gave no evidence before the Commit-
tee that he was unable to pay the rent by reason of the failure of his crop. 

I am unable to accept the contention advanced by solicitor for the landlord. 
It is clear that by reason of the provisions of section 29 of the Ordinance the 
Committee is required to apply its mind to the question whether or not it is 
reasonable to make an order for possession on the ground of non-payment of 
rent due just as it is required to do in the case of an application on any of the 
other grounds for possession set out in that section. 

It does appear that in providing that in every agreement of tenancy under 
the Ordinance rent shall be paid not later than the 31st December in every 
year, the legislature had in mind that it would be most convenient for tenants to 
pay the rents after they had in, or about October, reaped their "big" crops and 
later had sold those crops or the rice therefrom. It does not follow, however, 
that failure to reap a crop in any year would automatically postpone the date of 
payment of the rent. If, for example, a tenant has failed by reason of drought or 
some other natural calamity to reap a crop in any year but is well able because 
of his means or other sources of income to pay the rent due it would be most 
unreasonable that the landlord should be denied payment of the rent due until 
after the next succeeding crop is reaped. And, indeed, no such provision as is 
contended for on behalf of the tenant has been made by the Ordinance nor can 
any such construction be reasonably placed upon any of the provisions of the 
Ordinance. 

It was mentioned by counsel for the tenant during the course of the argu-
ment that the tenant has incurred considerable expenditure in the 
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employment of labour and in the purchase of machinery for his rice cul-
tivation and that as a result he has successfully sought the indulgence of his 
creditors in that connection. No evidence on oath was sought to be led, 
however, to show that the tenant is in fact unable to procure by the 30th 
April, 1958, the necessary sum to pay the amount of rent due. 

Under the order made by the Committee the tenant has had four 
months within which to make payment of the rent after the 31st December, 
1957. In the circumstances of this case I cannot say that this is an unrea-
sonable period and it cannot in my opinion be said that the Committee has 
proceeded on unreasonable grounds in the exercise of its discretion. 

It is to be observed, however, that in view of the fact that every ten-
ancy under the Ordinance is one from the 1st May in one year to the 30th 
April in the next, in attaching to a possession order any condition as to 
payment of rent due, if the latest date for payment is not fixed at- some 
time beyond the reaping of the next succeeding crop, Committees should 
avoid extending the time for payment beyond the 15th day of April. This 
would give the landlord a fortnight for negotiations with prospective ten-
ants on the failure of a defaulting tenant to comply with any condition im-
posed by a Committee. 

The appeals of both the landlord and the tenant are dismissed and the 
order of the Committee is affirmed. In the circumstances there will be no 
order as to costs. 
Solicitor: J.E. De Freitas for Gladys Hicken Limited. 
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