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Sale of goods—Receipt for purchase money—Order by consignor to carrier 
to deliver to person other than consignee—Whether a document of title. 

Execution—Goods property of judgment debtor—Sale by him immediately af-
ter judgment—Fraud and collusion—Effect of. 

A mere order from the consignor of goods to a carrier to deliver to a person 
other than the original consignee cannot be regarded as a document of title to 
those goods. 

Interpleader claim by A. R. Nascimento and R. T. Dunn to 12 barrels 
of American Pine Tar levied upon by J. E. deFreitas as the property of W. 
G. McKenzie. The facts and arguments appear from the judgment. 

S. L. van B. Stafford, (T. Lee with him) for claimants.  
H. C. Humphrys, K.C., for execution creditor. 

Cur. adv. vult. 
LANGLEY, J.: From the evidence adduced in this case it appears that 

judgment was delivered in an action between William G. McKenzie and F. 
G. Ferreira, Limited, on the 28th February, 1938. 

Nascimento has said that he was interested in that action to the extent 
of $70 which he loaned to McKenzie to pay customs duty on 12 barrels of 
American Pine Tar. This tar was the subject matter on the above action. 
Nascimento also loaned McKenzie $97 to pay the preliminary costs of the 
action mentioned above. Accepting these facts it is clear that until after 
judgment was delivered in the Supreme Court in the aforesaid action Nas-
cimento had no interest in the goods, but alleges he did have a claim on 
McKenzie for money loaned to him or paid on his behalf. 

After the judgment was delivered, Nascimento, in the precincts of the 
Court, demanded from McKenzie the repayment of those loans but the lat-
ter said he had no money available. McKenzie then offered to hand over 
the tar in full settlement of his debt to 
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Nascimento with the condition that Nascimento should pay storage 
charges. That offer Nascimento accepted. 

The parties repaired to a solicitor’s office and the solicitor’s clerk made 
out a formal receipt dated 28th February, 1938, purporting to show that 
Nascimento had paid $167 for the 12 barrels of tar. Nascimento admits that 
no money passed that day and that said sum referred to his debts. It was a 
receipt elaborate in form but did not represent the facts of the case. 

In addition a formal order was written at the same time directing the 
Transport and Harbours Department to hand over the tar to Nascimento. 

By one of those somewhat startling coincidences that one hears of in 
the Courts from time to time, but seldom elsewhere, Mr. Dunn was daw-
dling round Georgetown looking for a bargain with two or three hundred 
dollars in notes in his pockets that day. He apparently thought that the so-
licitor’s office was a likely pool into which to cast his fly. He chose the 
same office. In itself that was a coincidence. 

A greater coincidence was that Nascimento was searching Georgetown 
for some one to buy 12 barrels of tar. He did not volunteer the reason for 
his haste but I have formed an opinion on that matter. He met Dunn the 
bargain seeker before the latter got to the office and they repaired to the 
same solicitor’s office. Although Dunn was out seeking a bargain he was 
suffering from fever and could not go to New Amsterdam so a condition 
was included that Nascimento should go and get the tar and bring it to 
Georgetown. Presumably as Dunn then had no customer there was no rea-
son why he should bring the tar to Georgetown and every reason why he 
should not. He had to pay the charges of doing so and might have found a 
customer that end of the Colony. 

I did not find the evidence of Dunn convincing. The physical position 
of the tar on that date was that it had been accepted in Georgetown by the 
Transport and Harbours Department from McKenzie a considerable time 
ago for delivery to F. G. Ferreira, Limited, at New Amsterdam. The con-
signees refused delivery for some reason, which is not apparent but which 
caused the action brought against them by McKenzie to which I have re-
ferred already. 

As far as that Department was concerned as the consignees had re-
fused delivery the ownership was still in the consignor McKenzie. It has 
been said that they were still holding the tar pending a decision as to own-
ership when it was seized by the Marshal. 

Now the position is that Nascimento and Dunn come to this Court 
claiming ownership of the tar and they have produced two receipts for 
money and an order to the Transport and Harbours Department as their 
documents of title to this tar. 
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There is no doubt in my mind that they have both acted in collusion 
with McKenzie with a view to favouring Nascimento to the detriment of 
Judgment Creditors. The burden of proving their title is on them and they 
can only succeed on the strength of their own title. The tar was the only 
asset, apparently, of McKenzie. I am of opinion that Nascimento and Dunn 
were well aware of all the circumstances of this matter and neither of them 
therefore could be regarded as innocent purchasers without notice. 

In my opinion the elaborate, though misleading, documents prepared in 
the solicitor’s office, coupled with the despatch with which they were pro-
duced proves this knowledge. 

I do not know the reason why Ferreira refused to accept this tar, but, 
when they did so it had recently been imported and the proper documents 
of title must have been in bill of lading form. No such documents have 
been produced. Neither Nascimento nor Dunn have proved title by posses-
sion. In fact neither of them seems sure of his own alleged ownership; that 
is why both have come to the Court as plaintiffs. I can understand their 
doubts on the subject. 

It appears from the evidence of the General Manager of the Transport 
and Harbours Department that a duplicate consignment note is issued by 
that department to consignors of goods on the railway. Not even that note 
was produced and on evidence was given as to why not. 

I do not consider that a mere order from the consignor of goods to a 
carrier to deliver to a person other than the original consignee can be re-
garded as a document of title to those goods. Neither do I regard the receipt 
of McKenzie, misleading in itself, can be regarded as a document of title 
without any explanation being offered by those documents usually ac-
cepted as such in accordance with mercantile custom. 

If the proper documents of the title could have been produced voluntar-
ily or by Court procedure and the plaintiffs have failed to do so, unques-
tionably they have been guilty of culpable negligence and make themselves 
liable for cost: Crickmore v. Freeston (1870) 40 L.J. Ch. 137. 

Having regard to the motives of these claimants their collusion with the 
judgment debtor and the absence of any proper documents proving title—
the latter reason being sufficient in itself—I find the claimants cannot suc-
ceed. 

The goods are released to the defendant and the plaintiffs will pay the 
defendant’s taxed costs for which they are jointly and severally liable. 

Solicitors: R. G. Sharples; J. E. de Freitas. 

EDITOR’S NOTE.—Through an oversight this judgment was not published in (1938) 
L.R.B.G. 
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M. B. KHAN, Appellant, 
v. 

P. A. HINDS, C. S. M. of Police, Respondent. 
[1939. No. 28.—DEMERARA.] 

BEFORE FULL COURT: CAMACHO, C.J., AND LANGLEY, J. 
1939. MARCH 7, 14. 

Opticians—Practise of sight-testing—Printed card hanging on a wall—Use 
by unregistered person for sight-testing—Apparatus, or part, used to measure 
visual acuity—Conclusive evidence of sight testing—Opticians Ordinance 1933 
(No. 27), ss. 4, 9. 

Evidence—Police agents or spies—Evidence to be carefully scrutinised and 
accepted with caution—Corroboration not required by law. 

F. A. visited the appellant’s house to have his eyes tested, and the appellant 
carried out a test by procuring F. A. to read the letters printed on a card hanging 
on the wall of a room in the appellant’s house. 

Held, that the printed card was an apparatus or part of the apparatus used to 
measure visual acuity within the meaning of section 9 of the Opticians Ordi-
nance, 1933, and its use was therefore conclusive evidence of the practice of 
sight testing. 

The evidence of police agents or spies should be carefully scrutinised and ac-
cepted with caution, but there is no rule of law which requires that the evidence 
of such witnesses should be corroborated. 

Appeal from a decision of Mr. J. H. S. McCowan, Stipendiary Magis-
trate, Georgetown Judicial District, convicting the appellant for practising 
sight testing in contravention of section 4 of the Opticians Ordinance, 1933 
(No. 27). The necessary facts appear from the judgment. 

J. L. Wills, for appellant. 
E. M. Duke, Acting Assistant Attorney-General, for respondent. 

Cur. adv. vult. 
The judgment of the Court was delivered by the Chief Justice, as fol-

lows:— 
Appellant was convicted by the Magistrate for that being a person not 

registered under the Opticians Ordinance, 1933, (No. 27 of 1933) he prac-
tised sight testing in contravention of the terms of section 4 of the Ordi-
nance. 

The narrative may be briefly rendered as follows:— 
Francis Alphonso and Dorothy McKoy were employed by the police to 

procure evidence of the illicit practice of sight testing suspected to be car-
ried on by the appellant. The evidence discloses that on two occasions the 
22nd and 29th May, 1938, Alphonso visited the appellant’s house to have 
his eyes tested and that the appellant carried out a test by procuring 
Alphonso to read the letters printed on a card hanging on the wall of a 
room in appellant’s house. The evidence further discloses that on the 
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1st June appellant conducted a test of the eyes of McKoy by getting her to 
read with the naked eye and with the aid of a trial lens the letters printed on 
the same or a similar card. 

The appellant contends before this Court that the Magistrate’s decision 
is wrong in law in that there was no proof of “sight testing” or of “practice” 
within the meaning of the Ordinance. 

It is urged that the evidence of Alphonso does not disclose any act of 
sight testing performed on him by the appellant and that in the absence of 
any such evidence the only evidence of sight testing is furnished by the 
witness McKoy. It is then urged that granted the evidence of McKoy 
proves that her sight was tested by appellant it was a singular transaction 
and would not amount to “practice” within the meaning of section 4. In the 
opinion of this Court the evidence of Alphonso establishes that on two dis-
tinct occasions he was invited to read the printed card for the purpose of 
testing his sight. A printed card employed in the manner described by 
Alphonso is in the view of this Court an apparatus or part of the apparatus 
used to measure visual acuity within the meaning of section 9. The evi-
dence of Alphonso standing by itself would be sufficient to prove that the 
appellant engaged in the “practice” of sight testing: considered in con-
junction with the testimony of McKoy no doubt on the point is left in the 
mind of this Court. 

The appellant further contended that the Magistrate’s decision should 
be set aside on the ground that McKoy and Alphonso are police agents or 
spies whose evidence the Magistrate should not have accepted. The law 
does not require corroboration of such witnesses although their evidence 
should be accepted with caution and carefully scrutinised. The Magistrate 
has stated that he approached the examination of the evidence of these two 
witnesses with the caution which the practice of the Courts enjoins and that 
he was satisfied with it. 

The Magistrate having in the circumstances related accepted the testi-
mony of these witnesses, this Court cannot hold he was wrong in law in so 
doing. 

There is no substance in this appeal. It is accordingly dismissed with 
costs to be paid by the appellant to the respondent. 

Appeal dismissed. 
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MOHAMED ALI. Appellant (Plaintiff), 
v. 

JAINARAIN SINGH, Respondent (Defendant). 
[1939. No. 17.—DEMERARA.] 

BEFORE FULL COURT: CAMACHO, C.J., AND LANGLEY, J. 
1939. MARCH 3, 7, 17. 

Criminal law and procedure—Summary conviction offence—Person convicted of—
Application of complainant—For compensation to injured person—Made in presence and 
hearing of injured person—No objection raised—Award by magistrate of compensation—
Amount paid into magistrate’s court—Not uplifted by injured person—Action by him for 
assault—Plea of res judicata—Action not maintainable—Summary Jurisdiction (Offences) 
Ordinance, cap. 13, ss. 14, 15. 

Where application under section 14 of the Summary Jurisdiction (Offences) Ordi-
nance, Chapter 13, for compensation is made by a complainant, not being the injured per-
son, but in the presence and hearing of the injured person and that person does not object 
to the exercise by the magistrate of his jurisdiction under the section, the injured person, 
having consented by his conduct to the exercise by the magistrate of his jurisdiction to 
award compensation, cannot by a change of mind, however intimated— even if it take the 
form of refusal to receive the amount awarded—annul the legal consequences of the ex-
ercise of that jurisdiction prescribed by section 15. 

Where a magistrate, under section 14 of the Summary Conviction (Offences) Ordi-
nance, Chapter 13, has adjudged a defendant to make compensation to an injured party, 
the compensation may be paid to the clerk of the magistrate’s court; and the payment to 
the clerk is a receipt of the compensation by the defendant within the meaning of section 
15. 

An application under section 14 of the Summary Jurisdiction (Offences) Ordinance, 
Cap 13, may be made by the complainant, not necessarily by the injured person who may 
not be in every case the complainant. 

per Camacho, C.J.: Section 14 of the Summary Jurisdiction (Offences) Ordinance, 
Cap. 13, previses the possibility of an application without reference to the injured person. 
In all cases, before exercising jurisdiction under the section the magistrate should inform 
the injured party of the consequences which flow from the award. 

per Langley, J.: An application should only be made by the police under section 14 of 
the Summary Jurisdiction (Offences) Ordinance, Cap. 13 at the request of the injured 
party, because he alone is vested with the right of action. 

per Camacho, C.J.: If application is made under section 14 of the Summary Jurisdic-
tion (Offences) Ordinance, Chapter 13, by a complainant who is not the injured person in 
the absence of that person and without his consent, the right of the injured person to bring 
a civil action for any damage sustained would not be taken from him, unless he accepts 
the award manifested, it may be, by his actual receipt of the money. 

On a complaint for assault in which a police constable was complainant, the defendant 
was convicted, and the complainant under section 14 of the Summary Jurisdiction (Of-
fences) Ordinance, Chapter 13, applied for the award of compensation to be paid by the 
defendant to the injured person. The injured person and his solicitor were present in 
Court when the application was made, and neither of them objected to the exercise by the 
magistrate of his jurisdiction to award compensation. The magistrate adjudged compensa-
tion to be paid to the injured person, and it was paid to the clerk of the magistrate’s court 
on the same day: the injured person however, did not uplift it. He subsequently sued the 
defendant for damages for the assault. The defendant pleaded that by reason of the facts 
and circumstances the matter was res judicata. 
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Held (1) that the injured person by his conduct consented to the exercise by the magis-
trate of his jurisdiction under section 14 to award compensation; 

(2) that the injured person had received payment of the compensation within the mean-
ing of section 15; and 

(3) that the action was therefore not maintainable. 

Appeal from a decision of Mr. C. R. Browne, acting Stipendiary Mag-
istrate, Georgetown Judicial District, dismissing a claim by the plaintiff 
Mohamed Ali against the defendant Jainarain, Singh for $100 damages for 
assault. The facts and arguments appear from the judgments. 

D. P. Debidin, solicitor, for appellant. 
L. A. Hopkinson, for respondent. 

Cur. adv. vult. 
CAMACHO, C.J.: The fact on which the appeal is founded are not in 

dispute. The respondent who assaulted and injured the appellant was con-
victed by the Magistrate on prosecution by the Police, of common assault. 
The Magistrate on the application by the Police prosecutor under section 14 
of Cap. 13 awarded compensation to the appellant in the sum of $15. The 
application for compensation and the award of compensation were made in 
the presence and hearing of the appellant and his solicitor without objection 
taken by either of them to the application or to the exercise by the Magis-
trate or his jurisdiction under the section. The sum awarded was paid into 
Court by the respondent and was not withdrawn by the appellant. The ap-
pellant instituted a civil action in the Petty Debt Court for the recovery of 
$100 damages from the respondent on account of the injuries appellant had 
sustained. The Magistrate sitting in the Petty Debt Court non-suited the 
appellant on the ground that the question was res judicata, and he also 
found as a fact that the appellant agreed to the award of compensation and 
was satisfied with it at the time. It is from this judgment of nonsuit pro-
nounced in the Petty Debt Court that the appeal is brought. 

On behalf of the appellant it is urged on this Court that notwithstanding 
the award of compensation the judgment of the Petty Debt Court should be 
set aside inasmuch as the Magistrate was wrong in law holding that the 
claim is res judicata. 

The question as to whether the claim is not res judicata hinges on the 
interpretation to be placed on sections 14 and 15 of Cap. 13. Section 14 
declares that the Court may in its discretion on the application of the com-
plainant adjudge any person convicted before it of a summary conviction 
offence to make compensation not exceeding $50 to any person injured by 
the commission of the offence. The section goes on to provide that the sum 
so adjudged may be recovered in the same manner as a judgment may be 
enforced under the Summary Jurisdiction (Petty Debt) Ordinance. Section 
15 of the law provides that 
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where the injured person “receives compensation” under the order of the 
Court the receipt of that compensation bars any action for the same injury. 
The section saves the right of action of any person injured except as pro-
vided in the section. 

It is to be noticed that under section 14 the application is to be made by 
the complainant, not necessarily by the injured person who may not be in 
every case the complainant. In the opinion of the Court the section previses 
the possibility of an application without reference to the injured person. If 
application is made by a complainant who is not the injured person in the 
absence of that person and without his consent the right of the injured per-
son to bring a civil action for any damage sustained would not be taken 
from him, unless he accepts the award, manifested, it may be, by his actual 
receipt of the money. Where however, application is made by the com-
plainant in the presence and hearing of the injured person and that person 
does not object to the exercise by the Magistrate of his jurisdiction under 
section 14, can he, having consented by his conduct to the award by the 
Magistrate, subsequently change his mind, refuse to receive the compensa-
tion and bring a civil action for damages? 

In Wright v. London General Omnibus Co. (1877) LR 2 Q.B.D. 271 
the injured person in the first instance declined to consent to a magisterial 
award of compensation. When, however, the Magistrate made his award 
the injured person accepted the money and he was held to be barred from 
further proceedings. In the case before this Court the appellant by his con-
duct consented to the award but subsequently refused to accept the money. 
Although the case before the Court is the converse of Wright v. London 
General Omnibus Co., the observations of Cockburn, C. J., are apt to this 
matter:—“Suppose on a complaint by the police against a driver for furious 
driving, the Magistrate having inflicted a penalty, and not proposing to 
make any further order, the party damaged had stood forward and asked for 
compensation, surely he would be bound by the award of compensation as 
much as if he had laid the information.” The appellant having consented to 
the application and award is in the same position as an injured person who 
stands forward and asks for compensation. 

The appellant cannot claim compensation in further proceedings after 
consenting to the exercise of the Magistrate’s jurisdiction. The jurisdiction 
having been once exercised by his consent he cannot, in the view of the 
Court, by a subsequent change of mind however intimated, even if it take 
the form of refusal to receive the amount awarded, annul the legal con-
sequences of the exercise of that jurisdiction. He must either receive the 
money paid into Court, appeal from the decision, if any such right exists, or 
remain uncompensated. He cannot maintain an action for damages. 
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The appeal is dismissed and the respondent is entitled to his costs fixed 
at $25. 

I would, however, wish to add that in all these cases before exercising 
jurisdiction, under section 14, the Magistrate should inform the injured 
party of the consequences which flow from the award. The attention of the 
Magistrates of this Colony should be attracted to the advice offered by 
Cockburn, C J., in the case referred to and which will be found in his 
judgment at page 275 of the report. 

LANGLEY, J.: I have had an opportunity of reading the learned Chief 
Justice’s judgment in this matter and have arrived at the same conclusion 
by a different line of thought. 

This appeal rests entirely on the interpretation to be placed on sections 
14 and 15 of the Summary Jurisdiction (Offences) Ordinance, cap. 13 
(hereinafter called Chapter 13). 

The natural conclusion which arises from a consideration of the words 
of those two sections is that they are intended to create a quasi-civil proce-
dure for less serious cases where the compensation claimed would not jus-
tify the expense of separate civil proceedings. The limit allowed for com-
pensation is $50. 

Two aspects of the procedure are quite clear. Firstly, that the jurisdic-
tion of the Magistrate arises only on the application of the person injured; 
secondly, if an injured party applies for compensation and receives the 
amount awarded by the magistrate he is debarred, by the provisions of sec-
tion 15 of Chapter 13, from bringing any civil action in respect of the same 
injury. Both these aspects are in issue in this case, and it will be necessary 
to amplify this comment on them. 

The phrase “on the application of the complainant” in section 14 of 
Chapter 13 does not indicate as clearly as it might do that reference is made 
to the injured party. The word “complainant” is defined in section 2 of 
Chapter 13 as including “informant or prosecutor.” An injured party may 
well be the one or the other, possibly both; but the injured party may oc-
cupy neither of those positions. That definition section is not restrictive in 
its terms, as not only does the definition state that the term “complainant” 
includes so and so but the section opens with the phrase “unless the context 
otherwise requires.” 

The provisions of sections 14 and 15 of Chapter 13 create a procedure 
for the recovery of compensation for injuries received, and the election to 
adopt that procedure could only vest in the person injured, or someone act-
ing on his behalf or claiming under him in respect of the same injury. Pos-
sibly the draftsman of these sections visualized that in the majority of cases 
the Police, as complainants, would make the application. In practice that 
would be so, but the Police should only do so, at request of the injured 
party, because he alone is vested with a right of 



 112
M. ALI v. J. SINGH. 

action. Surely he alone should decide which procedure he wishes to adopt. 
The next aspect of the application is whether, once it is made it is revo-

cable after an award has been made by the Magistrate? 
The terms of the section are clear and very simple. Had the Legislature 

intended that a person claiming compensation should be given a second 
option to discard the award made and have the right to seek another civil 
remedy elsewhere, there would have been some indication, some proviso, 
making that position clear. There is none to be found in the wording of the 
sections nor, in my opinion, is there any ground upon which an inference of 
such a right of second election might be based. 

The injured party would have a right to appeal to this Court, under the 
provisions of section 9 (h) of the Summary Jurisdiction (Appeals) Ordi-
nance, cap. 16, if there were grounds for alleging that the Order of the 
Magistrate adjudging compensation was one which the Magistrate viewing 
the evidence reasonably could not properly have made. That is a very dif-
ferent matter from the second election proposition. 

The words “the receipt of that compensation shall be a bar to any civil 
action for the same injury” in section 15 of Chapter 13, cover a case where 
an award has been made but, owing to some circumstances, the injured 
party receives nothing and can recover nothing under the provisions of the 
Summary Jurisdiction (Petty Debt) Ordinance, cap. 15. To cite an example, 
such a circumstance might arise if, under section 39 of Chapter 15, the con-
victed person was committed to prison under the provisions of the Debtors 
Ordinance, cap. 183, and failed to pay the compensation awarded. 

Turning to the question of what constitutes “receipt” under this proce-
dure the position seems equally clear. The natural conclusion to be drawn 
would appear to be that the Legislature intended that if this procedure was 
carried out completely, then further civil action by the injured party, in re-
spect of that same injury, should be barred. When is the procedure com-
plete? There would seem to be four steps. Firstly, the application of the 
injured party for an award; secondly, his evidence in support of that appli-
cation; thirdly, the magistrate’s order that compensation should be paid, 
and fourthly, the payment to the injured party of the amount of such award 
by the person ordered to do so. 

The first step has been dealt with above. The second step requires little 
comment beyond pointing out that if special or extra evidence is necessary, 
in the opinion of the injured party, to support his claim for compensation, it 
is for him to provide it prior to the award. He goes to the Court prepared to 
make the application for compensation. He should not afterwards be heard 
to say that the evidence adduced did not disclose to the full 
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extent such injuries as were within his knowledge at the time of his appli-
cation the burden of providing that evidence, medical or otherwise, rests on 
him. 

The third step requires no further comment. The fourth step raises the 
question as to when this procedure is complete. It would be idle to invent 
possible circumstances in which an injured party might be robbed of the 
fruits of an award. Where an award has been made and the convicted party 
has paid properly the compensation awarded in such a way that the amount 
involved comes within the control of the party to whom it is due, it may be 
said rightly that that party has received it, and the procedure under this sec-
tion is complete. The convicted party is not bound to pay the money due in 
any particular way. He is not bound to pay it into Court. He has to pay, and 
if he is prudent he will see that he receives a receipt binding on the person 
to whom the money is due. That person giving the receipt need not be the 
injured party. It may be his legal adviser, or other authorised agent. It may 
be the Magistrate’s clerk, where the payment is made into Court. Once the 
convicted person has paid in a proper manner such an award he cannot be 
sued again. The production of the receipt of the clerk to the Court for the 
full amount of the award would be an absolute answer to further proceed-
ings, brought under section 14 of Chapter 13 as the money so lodged may 
be uplifted by the injured party at any time, being completely under his 
control. To hold otherwise would in effect create an option vested in the 
injured party to accept or refuse the award. There is no evidence of such a 
right being created by either of these sections. 

Turning to the facts of this case. At the hearing of the criminal charge, 
when the award was made, the injured party attended as a witness. He was 
accompanied by his legal adviser who states that he was watching the case 
in his client’s interests. The District Superintendent of Police in charge of 
the case applied to the Magistrate for compensation on behalf of the injured 
party. There is no evidence that he was authorised to do so, but, apparently, 
it is the practice. 

If the legal adviser of the injured party were watching the case it would 
appear that he had advised his client to take civil proceedings, and not ap-
ply to the magistrate for an award of compensation. Otherwise, the legal 
adviser would have taken an active part in adducing evidence of the inju-
ries sustained by his client, or he would not have attended. 

During the hearing of his appeal the legal adviser of the appellant has 
suggested that he desired to withdraw the application made by the Police, 
but he could not be heard because he was “watching” that case on behalf of 
his client. 

That submission is without merit. In my opinion, firstly, because I feel 
that no magistrate would refuse to hear such a 
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single application by a solicitor, made in the circumstances, as the practice 
in a Summary Court is not and should not be so strictly enforced; and sec-
ondly, if the solicitor could not be heard, on account of professional prac-
tice, the solicitor should have advised his client to ask the Magistrate to 
hear him personally. There was no limitation on the injured party’s right of 
hearing in the matter. All that was necessary was to make plain to the mag-
istrate that he had not authorised the application made by the Police, and 
wished it to be withdrawn. That step should have been taken as soon as the 
application was made and before the award was made by the magistrate. 

Apparently he was wrongly advised, and acquiesced in the application 
made by the Police on his behalf. Having sat in silence when it was made, 
without attempting to have it withdrawn, at no subsequent time did the in-
jured party have the right to stop that procedure taking its full course. 

In his “reasons for decisions” the learned Magistrate takes this matter 
further by saying that the appellant agreed and was satisfied with the award 
at the time. That statement goes beyond what the law permits. Apart from 
his right of appeal from a decision of a magistrate, an injured party has no 
power of election to refuse or accept such an award once made. He cannot 
refuse to accept such an award and his acceptance is not required to com-
plete the award. 

The convicted party was ordered to pay $15 compensation and paid 
that amount into Court the same day; there it remains in the custody of the 
clerk of the Court but subject to the control of the injured party alone. 

The present civil proceedings were brought by the injured party and the 
defendant has raised the defence that the judgment has been given in fa-
vour of the plaintiff in respect of that same injury, and that the plaintiff is 
debarred from bringing this action by the provisions of section 15 of chap-
ter 13. 

It would appear that the convicted party has complied with the order of 
the learned Magistrate and the compensation awarded has passed to the 
control of the injured party. 

The fact that this money has been paid into Court, where it remains in 
the custody of the clerk, but under the control of the injured party is an ad-
ministrative detail, which in no way affects the completion of the award of 
the Magistrate. The full procedure created by section 14 of chapter 13 has 
been completed. The effect of section 15 of chapter 13 bars all further civil 
action. 

For these reasons I concur in the opinion of my learned brother that the 
appeal should be dismissed, with costs both in this Court and the Court 
below. 

Appeal dismissed. 
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HO-A-YUN, Plaintiff, 
v. 

HARRY, et al, Defendants. 

[1938. No. 50.—DEMERARA.] 

BEFORE CAMACHO, C.J. 1939. JANUARY 24, 25, 26; FEBRUARY 8. 
Contract—Option to purchase—Sight of pre-emption but method of ascertaining price 

not provided in contract—Effect of. 
Lease—Covenant not to transfer or assign—Restricted to voluntary assignments—Not 

broken in case of a bona fide sale in execution—Broken in case of a mortgage by lessee. 
Lease—Validity of—Lessor cannot dispute—Estopped from so doing—Cannot plead 

that lease ought to have been registered. 
Lease—Document intended to be—Fails as a lease—Treated as an agreement of lease. 
Injunction—To restrain breach of covenant—Negative covenant, or covenant affirmative 

in form but negative in substance—Enforcement of—Injunction granted as a matter of course. 

The effect of a contract to give a right of pre-emption which provides no means of ascer-
taining the price is to compel the vendor to sell to the person entitled to the option in prefer-
ence to a third person. The owner is not compellable to sell, but if he does sell he must first 
give the person entitled to the option the opportunity of buying at the same price at which he 
proposes to sell to the third party. 

If the person giving the option makes an offer to the person owing the option and no time 
is fixed for acceptance, the former must afford to the latter reasonable time within which to 
accept or reject the offer. 

A covenant not to transfer or assign a lease is restricted in its operation to voluntary as-
signments, and it is not broken when the lease is taken in execution, provided the execution 
is bona fide and is not a surreptitious method of effecting assignment in the disguise of an 
execution sale. 

A covenant not to transfer or sub-let the demised premises is broken when the lessee 
mortgages his interest in the lease. Such a mortgage constitutes a lien on the lease, specifi-
cally operates on it, and is in equity a fraud on the covenant. 

A tenant cannot deny his landlord's title, nor can the lessor dispute the validity of the 
lease. 

A lessor is estopped from setting up against the lessee that the lease is invalid for want of 
registration. 

If a document intended by the parties to be a lease fails as a lease, it will be treated as an 
agreement of lease, and in equity the tenant would be regarded as holding on the same terms 
as if a valid lease had been granted. 

According to well settled practice, a Court of equity would, as a matter of course, in the 
case of breach of a negative covenant or of a covenant affirmative in form but negative in 
substance, grant an injunction to enforce the covenant, and thereby give the sanction of the 
process of the Court to that which is already a contract between the parties. 

A contract by one person to give another a first refusal of property involves a negative 
contract, and the person who gives the option would be restrained by injunction from parting 
with the property to anyone else without giving the owner of the option the first refusal. 

Action for declaration and injunctions. The necessary facts appear from 
the judgment. 

L. M. F. Cabral, for plaintiff. 
P. M. Benson, for first three defendants. 

Cur. adv. vult. 
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CAMACHO, C.J.: The plaintiff claims a declaration that the first five de-
fendants shall give to the plaintiff an opportunity to exercise a right of pre-
emption over a certain parcel of land. 

The plaintiff further claims two injunctions, namely—an injunction to 
restrain the first five defendants from selling the parcel of land to any per-
son until the plaintiff shall exercise the pre-emptive right mentioned or 
shall notify her refusal to exercise the right,—an injunction to restrain all 
defendants from passing transport of the parcel of land until the condition 
precedent mentioned shall be observed or performed. In the alternative, she 
asks for damages. 

The facts when stripped of the irrelevancies introduced at the trial are 
not as involved or confused as they were made to appear. The parcel of 
land over which the dispute has arisen is sub-lot A of house lot number 11, 
situate on the south side of the public road of Rose Hall Village, Coren-
tyne, Berbice. 

The first five defendants are the owners of the sub-lot which, regard 
being had to its history, may be described, not inaptly, as a Naboth’s vine-
yard. 

On the 23rd of July, 1929, the defendants James Harry, Rebecca Gra-
ham and Martha Cort entered into a written agreement of lease with one 
Mohamed Yashim whereby the sub-lot was demised to Yashim for the 
term of ten years from the 1st September, 1929. Yashim’s lease contained a 
covenant on the part of the lessee not to transfer or to sub-let premises. Ya-
shim entered the land remained in occupation thereof until the 24th of 
April, 1934, when the mortgagees to whom he had mortgaged his rights 
under the lease caused the land to be sold at execution sale to one Francis 
Sam. The execution sale gave rise to a submission by learned counsel for 
the plaintiff which is subsequently discussed herein. 

Francis Sam the purchaser of the term did not exercise any of the rights 
of an assignee or transferee of the lease and he would appear to have re-
garded his purchase as an investment of no value, being advised, it would 
appear, that the execution sale was in breach of the covenant not to transfer 
and conferred no right on the purchaser. Subsequently and before its cur-
rency would normally run its course the lease granted to Yashim was for-
mally cancelled, the cancellation of the lease taking place after the present 
dispute had arisen. 

On the 27th April, 1934, the defendants James Harry, Rebecca Graham 
and Martha Cort leased the premises to Sheik Abdool Rahim and Sheer 
Mohamed for a term of ten years from the 28th April, 1934. The lease to 
Rahim and Mohamed contained a covenant against transfer and sub-letting 
similar to the covenant contained in Yashim’s lease. Sheer Mohamed 
owned a chattel building on the parcel of land and in 1935 sold the building 
to the plaintiff. At or before the sale of the building the plaintiff entered 
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into a verbal agreement with the defendant James Harry whereby the parcel 
of land was agreed to be leased to the plaintiff for a period of five years 
and by a collateral verbal agreement Sheer Mohamed and Abdool Rahim 
consented to the surrender or cancellation of the rights held by them under 
the lease which had been granted to them by the three named defendants. 
Consequential on these verbal agreements a written agreement of lease was 
on the 1st of September, 1935, made between the plaintiff and the three 
defendants James Harry, Rebecca Graham and Martha Cort. Thomas Cort 
and Jonathan Cort the other defendants who have interest in the land were 
not parties to the agreement nor was the plaintiff informed of any rights 
subsisting in them. Thomas and Jonathan Cort, however, had knowledge of 
the agreement and from all the evidence in the case the Court finds that 
they acquiesced in the transaction. 

The written agreement of lease entered into by the plaintiff conferred 
on her an option for renewal for a period of five years and a pre-emptive 
option over the reversion couched in the following terms: 

That in the event of the lessors at any time during the term of this lease 
being desirous of selling the said sub-lot A of House lot No. 11 
herein leased the option to purchase same shall first be given to the 
lessee and the lessors shall only be at liberty to sell and dispose of 
the said lands to any other person upon the lessee notifying them of 
her intention not to take advantage of the option to first purchase. 

On the 17th of August, 1937, the defendant James Harry wrote to the 
plaintiff offering for sale his interest in the parcel of land “for a suitable 
price.” 

In view of the defendants’ pleadings and submissions to the Court it is 
worthy of note that by this letter James Harry recognised the right of pre-
emption in the plaintiff under the lease. The offer contained in the letter 
was conveyed in these terms: “As mentioned in the lease I am giving you 
the first opportunity of buying the said piece of land.” By letter dated the 
18th August, 1937, the plaintiff replied that she would purchase the interest 
of James Harry at a reasonable price. By letter dated 30th August, 1937, 
the defendant James Harry made a firm offer to the plaintiff to sell his in-
terest in the land at the price of $200. On the 5th September, 1937, the 
plaintiff had an interview with the defendant James Harry and it was 
agreed between them that James Harry should obtain the consent of the 
defendants Martha Cort and Rebecca Graham to the sale of the land to the 
plaintiff.  

On the 12th September, 1937, all the defendants, Rebecca Graham ex-
cepted, assembled at the plaintiff’s house and a discussion, on which the 
issue in this case depends, thereupon ensued. The plaintiff and the defen-
dants give widely divergent accounts of 
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the conversation. The plaintiff asserts that the defendants asked $400 for 
the land. That she offered $300 and that after abortive bargaining between 
them it was agreed that all parties should take time to consider the offer 
and counter-offer. The defendants on the other hand allege a definite rejec-
tion of the defendants’ offer by the plaintiff and contend that the defen-
dants were accordingly free to sell the land at the same price offered the 
plaintiff to whomsoever they would, the plaintiff having intimated her re-
fusal to exercise her right of pre-emption. 

Thomas Cort who (although joined as a defendant did not defend the 
suit) was called as a witness for the plaintiff, testified in support of the 
plaintiff’s case. John Ho-A-Yun the plaintiff’s agent and husband deposed 
that acting on behalf of the plaintiff he asked for time to consider the de-
fendants’ offer and that the defendants agreed and also agreed that they on 
their part would consider a reduction in the price. The plaintiff and her 
husband are confirmed in this piece of evidence by Thomas Cort. The de-
fendant James Harry stated that the plaintiff definitely rejected the offer of 
$400. This defendant denied that he agreed to reconsider the price. In 
cross-examination, however, James Harry admitted that the defendants 
would up to the 15th September, 1937, have sold the land to the plaintiff 
because, to use his own language, “the offer of $400 was still open to the 
plaintiff.” This defendant agreed that the plaintiff had the right at any time 
from the 12th September, 1937, until the place was sold, to close the bar-
gain. 

The evidence given by the defendant James Harry in cross-examination 
is irreconcilable with the defence and is inconsistent with the statements 
made by him in answer to his own counsel. The Court is unable to accept 
the account rendered by the defendants of the interview of the 12th Sep-
tember and finds that the plaintiff did not reject the offer made to her on 
that date and that the negotiations for sale of the land were not closed. The 
Court is of opinion that the negotiations not having been concluded and 
having been expressly left open the plaintiff was entitled to accept or reject 
the offer within a reasonable period. The land in question was actually sold 
by the defendants to one Chandica Persaud on the 15th September, 1937, 
the transaction being concluded two days later by the execution by all in-
terested parties of the document necessary to pass title to Persaud. On the 
day of the execution of this document the plaintiff under date the 17th Sep-
tember, 1937, accepted in writing the offer made to her by the defendants 
on the 12th September. 

An unnecessary volume of evidence was adduced to affirm and rebut 
the suggestion that acceptance by the plaintiff on that day was motived by 
information which had reached her of the sale of the land to Persaud. In the 
opinion of the Court it is immaterial to enquire whether the plaintiff had at 
the time of her 
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acceptance knowledge of the sale of the land to another provided her right 
of pre-emption subsisted at the time of her acceptance or, to put the propo-
sition differently, provided the offer made by the defendants to the plaintiff 
had not been rejected by the plaintiff and was accepted by her within rea-
sonable time. 

The effect of a contract to give a right of pre-emption which provides 
no means of ascertaining the price is to compel the vendor to sell to the 
person entitled to the option in preference to a third person. The defendants 
are not compellable to sell at all but if they do sell they must first give the 
person entitled to the option the opportunity of buying at the same price at 
which they propose to sell to the third party. If an offer is made by the ven-
dor and no time is fixed for acceptance the vendor must afford to the owner 
of the option reasonable time within which to accept or reject the offer. In 
this case the offer which the Court finds was expressly left open was ac-
cepted within five days of the offer being made. Acceptance within that 
time is acceptance within reasonable time, in the view of the Court. Before 
offering the land to Persaud it was, in the circumstances, the duty of the 
defendants to ascertain the plaintiff’s reply to the offer and thus implement 
the right of the plaintiff under the covenant contained in the lease. The de-
fendants do not however rely solely on the facts. 

If the judgment of the Court on the facts should be adverse to the de-
fendants they invoke in aid a number of legal objections. The defendants 
object inter alia that at the time of the demise to the plaintiff the lease 
granted to Yashim was current and valid and they contend that the demise 
to the plaintiff was in consequence of no effect. The plaintiff’s answer to 
the objection is twofold. It is submitted on behalf of the plaintiff that the 
covenant not to transfer contained in Yashim’s lease was broken by execu-
tion sale of the lease. 

The Court does not accept the proposition. A covenant not to transfer is 
a covenant not to assign and it is incontrovertible law that such a covenant 
is restricted in its operation to voluntary assignments. It is not broken there-
fore when the lease is taken in execution provided the execution is bona 
fide and is not a surreptitious method of effecting assignment in the dis-
guise of an execution sale. Presumably execution sale of Yashim’s lease 
was consequential on a judgment obtained by the mortgagees. Judgments, 
as pointed out by Lord Kenyon in Mitchinson v. Carter, (1798), 8 Term 
Rep. p. 61, in contemplation of law pass in invitum and as the execution 
sale was consequential on the judgment the execution sale in itself was not 
a breach of the covenant by Yashim not to transfer the lease. 

There is however another consideration which was not put forward by 
the plaintiff and which in the opinion of the Court concludes the argument. 
The mortgage granted by Yashim con- 
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stituted a lien on the lease, specifically operated on it, and in equity would 
be held to be a fraud on the covenant of the lease. In the opinion of the 
Court therefore the mortgage granted by Yashim was a breach of the cove-
nant not to transfer and entitled the defendants as lessors to re-enter. 

The other branch of the plaintiff’s contention assumes the currency of 
Yashim’s lease and sets up estoppel against the defendants as the lessors of 
the plaintiff. In Cuthbertson v. Irving, (1859) 28 L.J. Exchequer p. 308, 
Martin B., clearly lays down the doctrine of estoppel arising out of the rela-
tionship of landlord and tenant: “When a lessor” says the learned Baron, 
“without any legal estate or title demises to another, the parties themselves 
“are estopped from disputing the validity of the lease on that ground; in 
“other words a tenant cannot deny his landlord’s title nor can the lessor 
“dispute the validity of the lease.” For the reasons stated the objection in 
law by the defendants to the validity of the lease fails. 

The defendants further objected however that the lease granted to them 
by the plaintiff is void for want of registration. The Court is referred to 
subsection (2) of section 13 of the Deeds Registry Ordinance Cap. 177. 
There is however no point in the objection inasmuch as the subsection re-
lied upon protests only a bona fide transferee for valuable consideration. 
Assuming the subsection had any application to the defendants they would 
in the opinion of the Court be estopped from setting up against the plaintiff 
the validity of the lease for want of registration. (Cuthbertson v. Irving, 
supra) Holding the views expressed it is unnecessary for me to consider 
whether the document which purports to be a demise of the premises is a 
lease or only an agreement for a lease. If the document fails as a lease it 
must be held to be an agreement of lease and in equity the tenant would be 
regarded as holding on the same terms as if a valid lease had been granted. 

The plaintiff is entitled to remedy by injunction or damages. The ques-
tion for the Court to decide is whether the Court should grant to the plain-
tiff the injunctions claimed. 

The covenant in this case is in affirmative form. Different considera-
tions apply to the grant of injunctions arising out of affirmative and nega-
tive covenants. In Doherty v. Allman (1878) 3 A.C. 719 et, seq., Lord 
Cairns pointed out that in the case of a negative covenant a Court of Equity 
according to well settled practice would have no discretion to exercise, for 
if the parties for valuable consideration, with their eyes open, contract that 
a particular thing should not be done, all that a Court of Equity has to do is 
to say, by way of injunction, that which the parties have already said by 
way of the covenant, that the thing shall not be done: in such a case the 
injunction does nothing more than give 
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the sanction of the process of the Court to that which already is a contract 
between the parties. 

In the case of an affirmative covenant however the Court would have 
several considerations before it. Would the Court be doing more harm than 
good by the grant of an injunction? Is the injury which the Court is asked to 
restrain an injury which if done cannot be remedied? Would damages be 
sufficient compensation? 

Although the covenant in the plaintiff’s lease is affirmative in form it 
involves a negative in substance. A contract by one person to give another 
a first refusal of property involves a negative contract and the person who 
gives the option would be restrained from parting with the property to any-
one else without giving the owner of the option the first refusal. As the 
covenant in this case involves a negative the Court will act on the well set-
tled practice in Equity and will grant the equitable relief. 

It is therefore declared that the first five defendants were not at liberty 
to enter into any contract of sale of or to give transport or otherwise dis-
pose of the said sub-lot A, No. 11, situate at Rose Hall Village, in the 
County of Berbice, to Chandica Persaud, of Rose Hall, Berbice, and are not 
at liberty to do any of the said acts until the said defendants have first given 
to the plaintiff the option to purchase the said sub-lot and the plaintiff shall 
have notified the said defendants within a reasonable time of her intention 
not to take advantage of the option of first purchase, and it is ordered that 
the said defendants and each of them be restrained from entering into or 
performing any contract for the sale or disposal of the said sub-lot to any 
person or persons until the said defendant shall have first given to the 
plaintiff the option to purchase the said sub-lot and the plaintiff shall have 
first notified within a reasonable time the said defendants of her intention 
not to take advantage of the option of first purchase, and it is further or-
dered that all of the defendants and each of them be restrained from giving 
or passing or in any way taking part in the passing of a transport whatso-
ever or from otherwise disposing of the said sub-lot to the said Chandica 
Persaud or to any other person or persons until the defendants James Harry, 
Martha Cort, Jonathan Somalia Cort, Thomas Alexander Cort and Rebecca 
Graham shall have first given to the plaintiff the option to purchase the said 
sub-lot and the plaintiff shall have notified within a reasonable time the 
said defendants of her intention not to take advantage of the option of first 
purchase and it is further ordered that the defendants do pay to the plaintiff 
her taxed costs of this suit. 

Judgment for plaintiff. 



 115
BASRATALLY v. V. CIL., G. INTENT & SISTERS V. DIS. 

BASRATALLY, Applicant, 

v. 

VILLAGE COUNCIL OF GOOD INTENT AND SISTERS  
VILLAGE DISTRICT, Respondent. 

[1939. No. 64.—DEMERARA.] 
BEFORE FULL COURT: CAMACHO, C.J., AND VERITY, J. 

1939. MARCH 17, 23. 

Amendment—Magistrate’s court—Cause of action not within jurisdiction 
of—Malicious prosecution—Amendment to render it a cause of action within ju-
risdiction of court—False imprisonment—Not permissible—Summary jurisdiction 
(Petty Debt) Ordinance, cap. 15, s. 3 (3). 

False imprisonment—Charge laid before magistrate—Imprisonment there-
after—Liability therefor—Person preferring charge not liable—Magistrate li-
able—If he acted with malice and without reasonable and probable cause—
Summary Jurisdiction (Magistrates) Ordinance, cap. 9, s. 65—Justices Protection 
Ordinance, cap. 254, s. 2. 

Where a plaint filed in a magistrate’s court is for a cause of action which is 
not within the jurisdiction of a magistrate’s court, the magistrate cannot amend 
the plaint in order to render it one within his jurisdiction. 

Consequently, as the adjudication of a suit for malicious prosecution is ex-
pressly excepted from the jurisdiction of a magistrate by section 3 (3) of the 
Summary Jurisdiction (Petty Debt) Ordinance, chapter 15, a magistrate cannot 
amend a plaint for malicious prosecution in order to constitute the cause of ac-
tion one for false imprisonment which is within the jurisdiction of a magistrate’s 
court. 

Where the opinion and judgment of a judicial officer are interposed between 
the charge and the imprisonment, the person making the charge is not liable to 
an action for false imprisonment, because he does not set a ministerial officer in 
motion but a judicial officer. 

Prima facie, if any action lies, it lies against the magistrate provided that the 
plaintiff is in a position to prove that the officer acted with malice and without 
reasonable and probable cause. 

Motion by Basratally for an order directing Mr. C. R. Browne, Stipen-
diary Magistrate, West Demerara Judicial District, and the Village Council 
of the Good Intent and Sisters Village District to show cause why the Mag-
istrate should not hear and determine a plaint filed by the appellant in the 
Magistrate’s office of the said Judicial District claiming damages from the 
said Village Council. 

E. G. Woolford, K.C., for the applicant. 

There was no appearance on behalf of the Village Council. 
Cur. adv. vult. 
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The judgment of the Court was read by the Chief Justice, as follows:— 
The appellant moves the Court for an order directing the Magistrate of 

the West Demerara Judicial District and the defendants to show cause why 
the Magistrate should not hear and determine a plaint filed by the appellant 
in the Magisterial Office of the said District claiming damages from the 
defendants. 

The form of the plaint is of importance. Paragraph 1 alleges that the de-
fendants on the 11th day of July, 1938, falsely and maliciously and without 
reasonable and probable cause preferred a charge against the plaintiff (the 
charge is then stated) and caused the plaintiff to be arrested on the said 
11th day of July, 1938, and imprisoned. Paragraph 2 asserts that the magis-
trate having heard the charge dismissed the charge whereupon the prosecu-
tion determined, 

Civil jurisdiction is conferred on the magistrate by Chapter 15 and by 
section 3 (3) of that Chapter the adjudication of suits for malicious prose-
cution is expressly excepted from his jurisdiction. The magistrate being of 
the opinion that the plaint before him was one for malicious prosecution 
declined to adjudicate. 

On behalf of the appellant it is contended in this Court that the plaint is 
one for false imprisonment inasmuch as the expression “caused the plain-
tiff to be arrested and imprisoned” contained in the plaint is the essential 
allegation in a claim for false imprisonment. In the opinion of the Court the 
claim as framed is a characteristic claim for malicious prosecution, The 
words “caused the plaintiff to be arrested and imprisoned” are to be found 
in every statement of claim for malicious prosecution, where the facts war-
rant the allegation, and are so included for the purpose of increasing the 
measure of damages. The incidental reference to arrest and imprisonment 
does not convert a claim for malicious prosecution into one for false im-
prisonment. Moreover, paragraph 2 of the plaint sets out the necessary al-
legation to support an action for malicious prosecution. There is no element 
of this plaint which can be said to point to an action for false imprisonment. 
The Court is unprovoked by the argument that the magistrate should, on the 
application of the plaintiff, have amended the plaint in order to constitute 
the cause of action one for false imprisonment instead of one for malicious 
prosecution. The contention in effect suggests that the magistrate should 
have amended the plaint which was not one within his jurisdiction in order 
to render it one within his jurisdiction. This Court is of opinion that the 
magistrate properly declined to amend the proceedings in the manner and 
for the purpose suggested. 

The plaint asserts that the defendants “preferred a charge.” The expres-
sion “preferred a charge” can only mean that the charge was laid with the 
magistrate and the arrest and imprison- 
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ment which followed must, prima facie, be regarded as consequential on 
the interposition of the magistrate. Where the opinion and judgment of a 
judicial officer are interposed between the charge and the imprisonment, 
the person making the charge is not liable to an action for false imprison-
ment because he does not set a ministerial officer in motion but a judicial 
officer: Austin v. Dowling, (1870) L.R. 5 C.P, 534 at p. 540. If the plaint 
could be regarded as a plaint for false imprisonment the action would be 
held to have been wrongly brought against the defendants inasmuch as on 
the face of the plaint they did not cause the arrest and imprisonment of the 
plaintiff. Prima facie, if any action lies it lies against the magistrate pro-
vided the plaintiff is in a position to prove that the officer acted with malice 
and without reasonable and probable cause: s. 2 of Chapter 254 and s. 65 of 
Chapter 9. 

The Court dismisses the motion. 

Motion dismissed. 
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AUGUSTINE RODRIGUES NASCIMENTO et al, 
Appellants, 

v. 
JOSEPH EDWARD DEFREITAS, Respondent. 

[1935. No. 226.—DEMERARA.] 
BEFORE FULL COURT: CAMACHO, C.J., AND VERITY, J. 

1939. MARCH 17, 23. 

Appeal—Enlargement of time—To enable appeal—Application for—To what 
Court—Co-ordinate jurisdiction of judge and of Full Court—Rules of the Su-
preme Court (Appeals) 1984, rules 6, 20—Principles on which Full Court will 
exercise its jurisdiction. 

Appeal—Enlargement of time—To enable appeal—Application for—After 
time for appealing has expired—Jurisdiction to grant—But not where appeal 
filed, either at the same time as or previous to the application—Appeal a dead 
cause. 

Although the jurisdiction of the Full Court to hear an application, under Rule 
6 of the Rules of the Supreme Court (Appeals) 1924, for an enlargement of time 
to appeal from an order made by a judge is co-ordinate with the jurisdiction of 
the judge, and although it is alternative, yet the Full Court, under Rule 20, will 
not exercise its jurisdiction until it knows whether the co-ordinate jurisdiction of 
the judge has been exercised, and how. It will therefore adjourn the hearing of 
the application, and direct the applicant to make his application to the judge. 

Where, however, the judge has died, or has retired from judicial office, the 
Full Court will exercise its jurisdiction. 

An application for an enlargement of time to appeal may be granted not-
withstanding that it was filed after the time for appearing has expired.  

An appeal out of time where no enlargement has been granted is a dead cause. 
When the time limited for appealing has expired, it is not competent for appel-

lants to include in the notice of appeal an application for enlargement of time to 
enable the appeal. Further, such an application may not be made subsequent to 
the filing of the notice of appeal. 

Appeal by the claimants Augustine Rodrigues Nascimento and Roy 
Fabian Dunn from an order of Langley, J., dated 3rd June 1938, dismissing 
a claim in interpleader. Leave to appeal was granted by the Full Court on 
the 18th November, 1938. The claimants filed notice of appeal on the 12th 
December, 1938, and in the said notice applied for an extension of time to 
enable the appeal. 

S. L. van B. Stafford, K.C., for appellants.  
H. C. Humphrys, K.C., for respondent. 

Cur. adv. vult. 
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The judgment of the Court was read by the Chief Justice, as follows:— 
This appeal arises out of interpleader proceedings in which the learned 

judge who adjudicated on 3rd June, 1938, dismissed the claim of the appel-
lants and refused their application for leave to appeal. On the 7th June, 
1938, the appellants appealed to this Court for leave to appeal on the 
ground that substantial questions of law are involved. The application did 
not reach this Court until the 18th November, 1938, when leave to appeal 
was granted. On the 17th day of March, 1939, the appellant’s notice of ap-
peal which was filed on the 12th December, 1938, came to hearing before 
the Court. 

Prior to the filing of the notice of appeal the time within which the ap-
peal could have been brought had expired, and on behalf of the respondent 
it is objected in limine that enlargement of time for appealing not having 
been granted there is no matter before the Court for adjudication. On behalf 
of the appellants it is submitted that paragraph (a) of the Notice of Motion 
is in effect an application to this Court for enlargement of time and that the 
Court is empowered to grant the necessary extension. Per contra it is urged 
that the application for enlargement of time comes too late inasmuch as the 
right of appeal having died the appellants are not at liberty to enter an ap-
peal and apply at the same or some subsequent date for enlargement of 
time. 

From the discussion three questions emerge for determination: (1) can 
an application for enlargement of time properly be made to this Court in 
the first instance? (2) Assuming the application can be entertained can this 
Court, the time for appealing having expired, enlarge the time and thus re-
suscitate the appeal? 

(3) Assuming such an application may be made in the first instance to 
this Court can the appellants, where the appeal has lapsed, include in a no-
tice of appeal an application for enlargement of time to enable the appeal? 

On the first question. Rule 6 of the Rules of the Supreme Court (Ap-
peals) 1924 provides that “every appeal from an interlocutory order or 
from any order (whether final or interlocutory) in any matter not being an 
action, shall be brought within 14 days and every other appeal shall be 
brought within six weeks unless the Court at the time of making the order 
or any time subsequently, or the Full Court, enlarges the time.” Rule 20 of 
the same Rules declares “Whenever under these Rules an application may 
be made either to the Court below or to the Full Court it shall be made in 
the first instance to the Court below.” Counsel for the respondent con-
tended that the language of Rule 20 is imperative and that the application 
for enlargement of time cannot be made in the first instance to this Court 
and must in all cases be addressed primarily to the Court below. 
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The question is discussed in several English cases. In Cropper v. Smith 
(1883) 24 Ch. D. 305, which was a patent action, the defendants appealed 
and then moved to stay proceedings under the judgment. Stay of proceed-
ings was refused. The defendants then gave notice of motion before the 
Court of Appeal that the time for payment of the damages may be extended 
until after the hearing of the appeal. It was objected that the application 
could not be made as an original motion and, as an appeal motion, was out 
of time. The Court held that Order 58, Rule 16, which is similar to our Rule 
6, gives concurrent jurisdiction to the Court below and to the Court of Ap-
peal; that Rule 17 (which is in terms identical with Rule 20 of our Rules) 
does not take away any of the jurisdiction thus given to the Court of Ap-
peal but only requires that it shall not be exercised until an application has 
first been made to the Court below. Brett, M.R. opined that the question 
“depends upon the true interpretation of Order LVIII, Rules 16 and 17. By 
Rule 16 it is assumed that the Court of Appeal has jurisdiction, and to my 
mind, according to the true reading of that rule, not a jurisdiction by way of 
appeal merely, but an independent jurisdiction, and if that Rule had re-
mained alone it would have been obvious to my mind that the application 
might have been made either to the Court appealed from or to the Court of 
Appeal. Then the 17th Rule says that, ‘wherever under these rules an appli-
cation’ may be made either to the Court below or to the Court of Appeal 
(which in terms assumes that but for what is going to be said immediately 
afterwards it might be made either to the Court below or the Court of Ap-
peal) ‘it shall be made in the first instance to the Court or Judge below.’ 
That imposes a limitation on the action of the Court of Appeal, but a limita-
tion not affecting its jurisdiction, and does not at all show that the motion 
in the Court of Appeal is an appeal. On the contrary the 17th rule seems to 
me to first assume, as the 16th rule did, that it is not an appeal, that there is 
an alternative jurisdiction, and alternative jurisdiction is of course co-
ordinate. Then in order that the Court of Appeal and the Court below may 
not incur the risk of deciding in different ways as to staying proceedings 
without either of them knowing of the application to the other, the rule im-
poses this limitation that although the jurisdiction is co-ordinate, and al-
though it is alternative, yet the Court of Appeal will not exercise its juris-
diction until it knows whether the co-ordinate jurisdiction of the Divisional 
Court has been exercised and how. That seems to me to be the true reading 
of the 17th rule.” This Court will follow the interpretation which Brett, 
M.R. puts upon the Rule. 

The judgment in Brown v. Brook (1902) 86 L.T. at p. 373, which as a 
matter of first impression, would appear to decide 
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otherwise does not in the opinion of this Court have the effect of overruling 
Cropper v. Smith. Brown v. Brook is meagrely reported but it is neverthe-
less apparent that the decision was influenced by the absence on circuit of 
the judge of the Court below on the day when the application was made to 
the Court of Appeal. Other authorities may be cited in which the Court of 
Appeal has exercised its co-ordinate jurisdiction in the first instance where 
the judge below has died or has retired from judicial office. Brown v. 
Brook is susceptible of explanation on similar grounds and may therefore 
be distinguished from Cropper v. Smith. 

Although the Court has co-ordinate jurisdiction with the Court below 
the Court would refrain from exercising that jurisdiction and would adjourn 
the hearing of the appeal and direct the appellants to make their application 
to the judge of the Court below, if that course would aid the administration 
of justice. For the reasons subsequently expressed in this judgment any 
such order would however be ineffective. 

On the second question the Court entertains no doubt that had the ap-
plication been made prior to the filing of the appeal it would have been 
within the power of the Court to enlarge the time or to direct the appellants 
to the Court below although the time for appealing under Rule 6 had ex-
pired. 

In Carter v. Stubbs (1880) 6 Q.B.D., p. 116, the Court held that a judge 
has jurisdiction to enlarge the time for appealing against an order dismiss-
ing the action for want of prosecution even after the order has taken effect 
and the action has therefore become dismissed. The case of Whistler v. 
Hancock, (1878) 3 Q.B.D., p. 83, may be distinguished on the ground that 
in that case no order has been made to enlarge the time for appealing 
against the order dismissing the action and that order existing and having 
taken effect the cause was dead. If the appellants in the case before this 
Court had, notwithstanding the lapse of time, applied for enlargement of 
time before filing their appeal it would have been competent for the Court 
to exercise its co-ordinate jurisdiction and to grant the extension or direct 
the appellants to make their application to the Court below in the first in-
stance. In the circumstances, however, it is not competent for this Court to 
make either order. 

On the third question the Court is satisfied that the appellants may not 
when out of time enter an appeal and at the same time or subsequently ap-
ply for enlargement of time either to this Court or to the Court below. An 
appeal out of time where no enlargement has been granted is a dead cause 
and the Court cannot proceed either to hear the appeal or to grant an 
enlargement of time for appealing in a cause which is defunct. In Whistler 
v. Hancock (supra) an order was made dismissing an action for want of 
prosecution unless a statement of claim should 
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be delivered within a week. The week having expired and no statement of 
claim having been delivered it was held that the action was at an end that 
there was no jurisdiction to make an order subsequently extending the time 
for delivering the statement of claim. Cockburn, C J., remarked “It cannot 
be contended that the taking out of a summons to set aside the appearance 
in the meantime could keep the action alive after the period when by the 
operation of the master’s order it was defunct.” By the operation of Rule 6 
of the 1924 Rules the appeal died 6 weeks after the dismissal order was 
perfected and unless the appellants can show, which they are unable to do, 
that prior to entering their appeal they obtained an order in this Court or in 
the Court below extending the period for appealing the appeal which is be-
fore this Court is dead and the Court has no jurisdiction to revive it. 

In consequence of the answers which the Court renders to the second 
and third questions the Court gives effect to the preliminary objection, the 
respondent to have his costs. 

Solicitors: R. G. Sharples; G. R. Reid. 
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APPIAH, Plaintiff, 
v. 

S. DAVSON & CO., LTD., Defendant. 
[1938. No. 36.—DEMERARA.] 

BEFORE VERITY, J. 
1939. JANUARY 24, 25, 26, 27, 31; FEBRUARY 1, 2, 3, 20,  

21, 22, 23, MARCH 28. 
Fixtures—Erected by tenant—For purposes of trade—When removable by 

him—Conditions—Concrete dryer not removable.  
Words—Implements—Meaning. 

A trade fixture erected by a tenant may be removed by him when this can be 
effected without material damage to the soil, or without destruction of the fix-
ture itself, or where the fixture is capable of being taken to pieces and set up 
elsewhere. 

A concrete dryer erected by a tenant as an appurtenance to a rice mill forms, 
from the moment of its erection, part of the immovable property of the landlord, 
and cannot be removed by the tenant. 

Action by Appiah against S. Davson & Co., Ltd. for damages. The nec-
essary facts appear from the judgment. 

S. L. van B. Stafford, K. C., (K. S. Stoby with him), for plaintiff. 
J. A. Luckhoo, K. C., H. C. Humphrys, K. C., (L. M. F. Cabral with 

them), for defendant. 
Cur. adv. vult. 

VERITY, J.: In this case the plaintiff by his Statement of Claim sought to 
recover damages for conversion by the defendant Company of a rice mill, 
barn, various machinery and other articles accessory thereto and a quantity of 
padi stored in rice mill barns. He also claimed a sum for loss of profits. By 
amendment to his claim during the course of the hearing he further claimed 
damages for breach of warranty in respect of a boiler alleged by him to have 
been supplied to him by the defendant Company and, in regard to certain 
articles alleged by him to have been transferred to the defendant Company 
by way of security, he claimed a declaration of trust, the taking of accounts 
and an order for payment of any amount so found due to him. 

From the plaintiff’s case it would appear that he bases these claims 
upon circumstances arising out of or attending an agreement which by 
paragraph 9 of his Statement of Claim he alleges was entered into between 
himself and the defendant Company. 

It would appear to be uncontested that the plaintiff was indebted to the 
defendant Company in a sum approaching $1,000 on a current account in 
respect of which the defendant Company held no security. It was then ar-
ranged that the plaintiff should pass a mortgage to secure this debt and a 
further measure of 
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indebtedness amounting in all to $1,600. Upon advertisement of the mort-
gage opposition was entered by certain other creditors of the plaintiff, 
whose existence he had at no time disclosed to the defendant Company. 
One of these creditors, who held a judgment in the Magistrate’s Court for a 
comparatively small sum obtained the issue of a writ of execution and lev-
ied upon the rice mill. The passing of the mortgage then fell through and 
the plaintiff alleges that it was agreed that the defendant Company should 
issue a writ against him in the Supreme Court for the sum of his then exist-
ing indebtedness, that he should consent to judgment, that the defendant 
Company should purchase the rice mill at execution, debit the purchase 
price against the plaintiff and hand back the mill to the plaintiff who should 
carry on business as hitherto. The defendant Company were to hold the rice 
mill as security for the plaintiff’s existing and future indebtedness appar-
ently to an unlimited amount. The defendant Company were to give credit, 
also apparently without limit, to enable the plaintiff to carry on the busi-
ness. The plaintiff further alleges that it was agreed that when he had re-
paid his total indebtedness to them the defendant Company would transfer 
the rice mill to him. 

It is admitted that the defendant Company purchased the rice mill at 
execution for $500 the value placed upon it by the plaintiff being $800, or a 
lesser sum than that of the plaintiff’s then existing indebtedness to the de-
fendant Company. 

It is admitted that the defendant Company obtained judgment against 
the plaintiff for $996.79 and costs and secured by levy on the surplus pro-
ceeds of the execution sale the sum of $384.48. This state of affairs would 
appear to have left the amount due to the defendant Company the original 
debt of $906.79 with the costs of suit, and in addition the sum of $115.52 
or more than $1,112.31 in all. As against this sum, if the plaintiff’s account 
of the transaction be true, the defendant Company were to hold as security 
a building worth at the most $800 and further undertook to finance the 
plaintiff’s business to an indefinite extent for an indefinite period. 

The plaintiff admits that by reason of the cost of running expenses, 
payment on account of an engine and huller, replacement of boilers and the 
payment on his account of a debt of $117.60, the amount of this indebted-
ness had advanced to $5,563.75 subject to certain minor disputed items in 
the accounts and such claim as he might have for alleged breach of war-
ranty in respect of a boiler. 

As against this indebtedness the only security held by the defendant 
Company was that originally valued at $800. As to the balance the plaintiff 
stated in evidence that under the agreement the only remedy of the defen-
dant Company was to sue. 

It is admitted that by the end of the rice crop following the 
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date of this alleged agreement the plaintiff had not reduced his indebted-
ness which had, on the contrary, very considerably increased. The plaintiff 
alleges that the defendant Company thereupon agreed that the arrangement 
should be continued until the completion of the next rice crop in October, 
1936. The necessity for any such assent in view of the terms of the alleged 
agreement is not apparent. 

It is admitted that before the completion of the 1936 rice crop the de-
fendant Company excluded the plaintiff from possession of the rice mill, 
machinery, barns, accessories and stores of padi and transferred the entire 
business and premises to third parties on terms which do not appear but in 
consideration of the sum of $4,000. 

In the circumstances thus alleged by the plaintiff he claims relief by 
way of damages, declaration of trust and the taking of accounts. 

The defendant Company by their attorney, Mr. Farrar, deny the exis-
tence of any such agreement. Mr. Farrar states that the failure of the nego-
tiations for the mortgage by reason of the action of the plaintiff’s undis-
closed creditors necessitated the defendants taking steps to recover the ex-
isting debt and their refusal of further credit. He alleges that in these cir-
cumstances and without prior agreement with the plaintiff, the defendant 
Company filed a writ, issued execution and levied on the surplus proceeds 
of the sale of the mill at execution by the plaintiff’s other creditor. He 
states that this mill was bought by the defendant Company at that sale in 
protection of their own interest and not by virtue of any agreement with the 
plaintiff. It was at this stage that the plaintiff approached Mr. Farrar repre-
senting that he was unable to carry on business without the mill and plead-
ing that the defendant Company should by some means come to his aid. 

Mr. Farrar states that it was then arranged that the plaintiff should be 
allowed to operate the mill as agent and manager for the defendant Com-
pany without payment for his services but in consideration of the defendant 
Company meeting all expenses of the mill and applying the profits to the 
liquidation of those expenses and of the plaintiff’s past indebtedness. This 
arrangement was to continue during the good behaviour of the plaintiff and 
while he operated the mill in such a manner as to ensure to the defendant 
Company the return of the moneys already advanced to the plaintiff and the 
expenses incurred by the defendant Company. It was not however to pre-
clude the defendant Company from disposing of the mill should it be to 
their advantage at any time to do so. 

It was added, Mr. Farrar alleged, as a matter of grace and not as a term 
of any agreement intended by either party to be enforceable at law, that in 
the event of the plaintiff’s efficient 
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management securing to the defendant Company the return of the moneys 
at stake, the Company would return the mill to the plaintiff and release to 
him any claims they might have thereon. 

At that time the only part of the mill property in which the defendant 
Company had a proprietary interest was the mill building, but in circum-
stances to which I shall refer they subsequently acquired an assignment of 
a lease of the premises on which the mill stood, purchased an engine and 
huller, a hire purchase agreement for which entered into by the plaintiff’s 
wife had been cancelled, acquired from the plaintiff certain accessories, 
expended money on the erection of an additional barn, supplied and erected 
at their own expense a new boiler and finally purchased a second new 
boiler upon the failure of the first. 

In the view of the defendant Company the failure of the original boiler 
and of the first supplied by them was due to improper use by the plaintiff. 
The expense occasioned thereby and the delay which also followed ren-
dered it impossible that the plaintiff’s estimate of a profitable handling of 
the 1936 crop could be achieved in fact. There seemed then to Mr. Farrar, 
and I have no doubt that he was correct, that with the added expense of a 
third boiler it was impossible that the profits of that crop would meet the 
liquidation of the sums due by the plaintiff or incurred by them within a 
reasonable time. 

It then came to Mr. Farrar’s knowledge that certain padi received by 
the plaintiff as, in Mr. Farrar’s view, agent of the defendant Company, was 
being removed by him to another mill without their authority or consent. 
Mr. Farrar states that he forthwith terminated the plaintiff’s employment 
and proceeded to dispose of the mill premises in accordance with what he 
believed to be the rights of the defendant Company. 

The whole transaction appears to have involved the defendant Com-
pany in a loss of some $1,500 or half as much again as the debt which they 
set out to secure. 

It will have been seen that there exist vital conflicts in the evidence as 
to the nature of the transaction. Other important conflicts arise in regard to 
the details of the subsequent events. 

It is in my view regrettable that whatever may have been the nature of 
the transaction some memorandum thereof was not reduced to writing in 
view of the varied interests existing and the comparatively large sums of 
money which eventually became involved. 

In the absence of any such memorandum it is necessary for me to come 
to a conclusion as to the respective credibility of the plaintiff and Mr. 
Farrar, having due regard to the testimony of other witnesses and the effect 
of such contemporary documents as have been produced by either party. 
To all these matters I have given due consideration, the effect of which has 
been that where there is conflict between the evidence of the 
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plaintiff and that of Mr. Farrar I have not the slightest doubt as to which I 
should accept. 

In his manner of giving evidence the plaintiff was in many instances 
evasive, hesitant and obviously seeking for an answer which should sup-
port his case irrespective of whether true or false. In one matter material to 
the conduct of his case he concealed the true facts from his legal advisers 
thereby necessitating an essential amendment of the proceedings when evi-
dence was produced by the defendant Company the existence of which was 
within his own knowledge and can scarcely have evaded his memory. In 
one material instance he denied the handwriting of a document which I am 
satisfied by more direct evidence as well as by comparison is obviously his 
own. In yet another instance he denied the receipt by either himself or his 
wife of a letter addressed to him, an answer to which, in his own handwrit-
ing, was subsequently produced and admitted on his behalf as being genu-
ine. 

In these circumstances I have come to the conclusion that the plaintiff 
is a thoroughly unreliable and dishonest witness and that in no instance 
should I be prepared to accept his evidence when it is in conflict with the 
evidence of any more creditable witness, such as from the whole of his tes-
timony in this case I believe Mr. Farrar to be. 

When consideration is given also to the extraordinary improbability of 
the whole nature and terms of the agreement alleged by the plaintiff and 
outlined in the earlier passages of his judgment it becomes obvious that the 
plaintiff’s version of the transaction is one which I cannot accept. Nothing 
in the documentary evidence or in the testimony of other witnesses leads 
me to entertain a contrary view. 

I accept, therefore, in general terms the version of the transactions be-
tween these parties put forward by Mr. Farrar on behalf of the defendant 
Company, but before determining the legal consequences which appear to 
flow therefrom it is necessary to give more detailed consideration to a 
number of aspects of this case and the facts as I find them in regard thereto. 

There is, as I have said, no doubt that the sole property in which the de-
fendant Company first acquired a proprietary interest was the mill building. 
From time to time, however, they acquired interest in further property in 
connection with the mill. They required a transfer to them of a lease al-
leged by the plaintiff to be held by him for the land on which the mill 
stood. No such lease in fact existed but eventually a lease was granted to 
the plaintiff’s wife and assigned by her to the defendant Company. The 
owner of the land, however, declined to grant this lease unless a debt in-
curred by him as surety for the plaintiff was first paid. The plaintiff then 
offered to transfer to the defendant Company certain specific accessories 
together with “all tools and 
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implements” and in consideration of this transfer the defendant Company 
paid the sum of $117.60. Although the plaintiff alleges that it was agreed 
that the defendant Company should hold these articles as security for re-
payment to them of the amount of the debt paid by them on his behalf, 
there is nothing in the document signed by him (Exhibit 17) to indicate that 
this was the nature of the transaction, it is denied by Mr. Farrar and I do 
not accept the plaintiff’s word. The whole of this transaction was con-
cealed by the plaintiff even from his legal advisers and appeared only upon 
the production of the document by the defendant Company in the course of 
the plaintiff’s cross-examination. These articles became therefore the prop-
erty of the defendant Company. 

I am satisfied that they acquired also by reason of the assignment of the 
lease an interest in the concrete drying surface laid down by the plaintiff, 
which in my view, passed under the lease to the plaintiff’s wife and subse-
quently by assignment to the defendant Company. It was submitted that 
this drier was a trade fixture removable by the plaintiff or his wife as tenant 
and that it remained therefore the property of the plaintiff. A number of 
cases were cited on either side including Penton v. Robart (1801) 2 East 
88, where a building and chimney erected upon a brick foundation let into 
the ground were held to be trade fixtures removable by the tenant. The 
general principle to be deduced from the cases would appear to be however 
that only such erections of a more or less substantial character may be re-
moved as are accessory to the use of articles, such as machinery, engines or 
vessels which are in themselves complete chattels, and may only in such 
cases be removed when this can be effected without material damage to the 
soil. (Gibson v. Hammersmith and City Railway Co., (1863 2 Drew. & 
Sm., 608) and without destruction of the fixture itself unless it be capable 
of being taken to pieces and set up again elsewhere, (Whitehead v. Bennett 
1858) 27 L.J. Ch., p. 474). I am not of the opinion that the laws of this Col-
ony differ from the laws of England in this respect, for whatever may be 
the position of the law here in regard to trade fixtures it appears to me that 
junior counsel for the defendant Company was right in his contention that 
the basic principle underlying the rule as to immovable fixtures is not ei-
ther here or in England a juristic conception but a question of fact depend-
ing upon the nature of the fixture and the extent of its attachment to the 
soil. In so far as the law relating to trade fixtures in England is wholely ap-
plicable in this colony, as submitted by counsel for the plaintiff such fix-
tures can only escape from the application of the more general principle in 
cases where they are brought within the conditions to which I have re-
ferred. In the present case the concrete dryer cannot in my view be brought 
within such conditions. It appears to be a construction of 
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concrete and rubble let into and laid over the surface of the soil which had 
to be specially dug and levelled for its reception. It can only be removed if 
broken up and dug out of the soil piecemeal and cannot thereafter be used 
again for the purpose for which it was constructed. Its erection and removal 
involved therefore material damage to the soil and it cannot be removed 
without destruction of the fixture itself. It is my opinion, therefore, that this 
dryer from the moment of its erection formed part of the immovable prop-
erty the tenancy of which was transferred to the defendant Company by 
assignment of the lease and that the plaintiff had no further interest therein. 

It is clear from the evidence that the defendant Company at their own 
expense erected the additional barn, and in view of my finding as to the 
nature of the arrangement between the plaintiff and themselves based upon 
Mr. Farrar’s evidence, this barn was at no time the property of the plaintiff. 

In spite of the false denials of the plaintiff it is equally clear from Mr. 
Farrar’s evidence and that of the representative of Messrs. Sprostons, Lim-
ited, with whom the plaintiff’s wife had entered into a hire purchase 
agreement relating to a Diesel engine, huller and fittings, that the hire pur-
chase agreement was cancelled by reason of default in the payment of in-
stalments and that the defendant Company purchased the engine, huller and 
fittings outright. The interest of the plaintiff or of his wife therein was 
therefore determined and that the property therein acquired by the defen-
dant Company. 

It is clear that the second boiler was the property of the defendant 
Company and never at any time that of the plaintiff. No question of breach 
of warranty therefore arises and while it is true that the plaintiff himself 
negotiated the purchase of the third boiler he never completed the purchase 
and it was taken over and paid for by the defendant Company and became 
their property. 

It appears to be admitted and there is evidence to satisfy me that the 
new and second hand bags to which the plaintiff lays claim were supplied 
by the defendant Company for the use of the mill and of the rice farmers 
and were never the property of the plaintiff. 

Of the articles specifically referred to in the Statement of Claim in re-
spect of which the plaintiff claims damages for conversion of his own 
property or in respect which he claims a declaration of trust, these findings 
leave only three items in doubt: the boiler originally set up in the factory, 
certain spare parts for the engine and huller and a Fairbanks scale. To the 
question of padi and loss of profits I shall refer hereinafter. 

In regard to the original boiler the plaintiff alleges he bought it second-
hand for $400 and had it in use from 1932 to 1935 when it was condemned 
by the Government Inspector as no longer fit for use. Apart from the fact 
that it must have been 
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removed from its position, for a second-hand boiler was erected in its 
place, there is no direct evidence as to what became of this original boiler. 
The plaintiff states it was left by him on the premises. There is no evidence 
as to whether or not it was included in the transfer by the defendant Com-
pany to Gobin. There is no evidence of its value in July, 1936, although in 
view of the refusal of a certificate for use as a boiler it is to be presumed 
that whatever value it had was as old iron. Although the ownership thereof 
appears never to have been transferred to the defendant Company so vague 
is the evidence as to its history that it would be difficult to say that the evi-
dence would satisfy any Court as to its conversion by the defendant Com-
pany. In the complete absence of any evidence as to its value at the time of 
the alleged conversion it would be impossible for the Court, if satisfied as 
to conversion, to assess damages. It is for the plaintiff to prove the amount 
of damages. It is not sufficient to give evidence of the value of an article at 
the time of purchase and leave the Court to guess at what may be its value 
four years later when it has become unfit for its original purpose. In no re-
spect has the plaintiff established the facts essential to secure him a judg-
ment in respect of this boiler or to enable the Court to assess damages, if 
any. 

In regard to the spare engine parts which the plaintiff alleges were left 
in the factory and wrongly converted by the defendant Company to their 
own use there is a corresponding lack of definite evidence. The only evi-
dence is a statement by the plaintiff that there was on the premises “$150 
worth of spare parts—engine and steam.” No details whatever are vouch-
safed and no further evidence has been adduced to substantiate this bare 
statement of a most unreliable witness. 

In reference to these spare parts and to the Fairbanks scale, moreover, 
it is to be observed that Exhibit 17 includes, as well as certain specified 
items, “all tools and implements.” It has been submitted that these words of 
general import do not include either the spare parts or the scale. By the 
Shorter Oxford Dictionary the word “implement” is defined as including 
“things that serve as equipment or outfit . . . the apparatus, instruments, etc. 
employed in any trade.” The articles to which. I have referred appear to me 
to fall within this definition, but apart from that interpretation of the word I 
am satisfied from the evidence of Mr. Farrar that in this particular case the 
use of those words was intended by both parties to include and did include 
all such items of equipment. 

In proceeding to the consideration of the rights of the plaintiff in the 
padi stored in the mill and of his right to claim loss of profits on the milling 
of this padi it is necessary to define more clearly what was the relationship 
of the plaintiff to the milling operations between September, 1934 and July, 
1936, in the light 
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of my general acceptance of Mr. Farrar’s version of the arrangement with 
the plaintiff and of my findings as to the ownership of the various items of 
which the mill as a going concern was composed. 

Very shortly after the inception of this arrangement the plaintiff ceased 
to possess any rights of ownership in any of the then existing mill property 
and equipment save only the original boiler which within about a year went 
out of use. He at no time had any rights of property in the new barn or in 
the second and third boilers. He at no time after September, 1934. ex-
pended his own moneys on the running of the mill or the acquisition of fur-
ther property or equipment in connection therewith. He at no time exer-
cised control of the revenues derived from the operation of the mill nor 
after a brief period was he allowed to utilise any part of those revenues to 
meet current expenditure. On the other hand funds were supplied by the 
defendant Company for the payment of all expenses including labour bills 
and, after a certain event, an allowance to the plaintiff himself. Not only do 
these facts appear to be inconsistent with an assumption that the plaintiff 
was himself carrying on the business of the rice mill as hitherto, but they 
unmistakably indicate that he was, on the contrary, acting as the agent of 
the defendant Company. 

It has been submitted that the method of accounting adopted by them in 
regard to the mill as well as the terms of a letter addressed to the plaintiff 
by an attorney of the defendant Company temporarily in the colony upheld 
the plaintiff’s contention. I am unable to assent to this view. In the absence 
of overwhelming evidence as to the real position of the plaintiff as an agent 
of the defendant Company the form of the account and the terms of the let-
ter to which I have referred might have been taken as some evidence that 
the relation of creditor and debtor was the true position. In the present case 
the whole weight of the evidence is to the contrary, and the explanation 
afforded both by Mr. Farrar and the Accountant as to the apparent conflict 
in form is, in my view, sufficiently reasonable and satisfactory. 

If, as I find, the relationship was that of principal and agent no question 
of loss of profits can arise and the plaintiff had no such property in the padi 
stored at the mill as would entitle him to maintain an action in conversion 
against his principals. If the plaintiff has properly assumed any liability to 
the owners of the padi by reason of his agency and has thereby incurred 
loss, neither of which possibilities is established by the evidence before me, 
his remedy would be entirely different from any of those claimed in the 
present suit. 

I am satisfied on the facts that the plaintiff is not entitled to damages in 
conversion, that no trust arose in connection with the dealings between the 
plaintiff and the defendant Company 
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and that he is therefore not entitled either to a declaration nor any order for 
accounts. 

The grounds upon which the defendant Company terminated the em-
ployment of the plaintiff and his consequent inability to avail himself of 
the conditional offer of restoration made to him by the attorney of the de-
fendant Company cannot in view of the facts as I have found them form 
the subject matter of the plaintiff’s claim in this action. If he has received 
injury in this regard it is again a matter for an entirely different form of 
action. I would express the view, however, that on the evidence before me 
on the present claim it would appear that the, defendant Company found 
justification for the course they pursued in the conduct of the plaintiff, the 
continuous losses involved in maintaining the operations of the mill and in 
the obvious impossibility of those losses being recovered within a reason-
able time in the then existing circumstances. 

Judgment is therefore entered for the defendant Company on the plain-
tiff’s claim with costs. The claim of the defendant Company in the alterna-
tive by way of set off or counterclaim does not arise. 

Judgment for defendant. 

Solicitors: W. D. Dinally; F. Dias, O.B.E. 
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CHRISTOPHER C. BLACKETT, Plaintiff. 
v. 

SMITH BROTHERS AND CO., LTD, Defendant. 
[1939. No. 21.—DEMERARA.] 

BEFORE LANGLEY, J. 
1939. MARCH 21, 22, 23; APRIL 3. 

Principal and agent—Sale of property—Agent the real and effective cause of—Agent 
entitled to commission. 

Costs—Successful plaintiff—Lie told by plaintiff to strengthen his case—
Misconduct—Deprived of costs. 

The plaintiff was a licensed house agent. The defendant company was the owner of lot 
27, Newtown, Georgetown. In June, 1938, the plaintiff saw the liquidator of the defen-
dant company who told him that lot 27 was for sale and gave the plaintiff particulars of 
the property. The plaintiff enquired about the rate of commission, and the liquidator re-
plied that if the plaintiff could find a purchaser at the upset price, $30,000, he could bring 
him along. 

The plaintiff in the same month, approached F. who instructed him to offer $20,000 to 
the liquidator for lot 27. The plaintiff made the offer to the liquidator and it was rejected. 

At this time and up to the third week in December, 1938, the plaintiff was urging F. to 
purchase lot 29, Newtown, but when lot 29 was sold to another person in the third week 
in December the plaintiff was actively engaged in persuading F. to purchase lot 27 up to 
and including the 29th December, 1938. 

On the 29th December, 1938, F. definitely decided to purchase lot 27. Immediately af-
ter, he sent W. an insurance canvasser, (who had called on him merely to collect an insur-
ance premium) to the liquidator to make an offer of $27,000 for lot 27. At this time the 
liquidator wanted $28,000 and he refused the offer. Within fifteen minutes after the can-
vasser had left the office of the liquidator, he (the canvasser) was back in the office, along 
with F. and the property was sold to F. for $28,000. 

Held (1) that the plaintiff was the direct and effective cause of the sale taking place; 
and 

(2) that the plaintiff was entitled to remuneration for his services. A successful plaintiff 
deprived of his costs because in giving evidence at the trial he sought to strengthen his 
case by deposing as to a telephone conversation which the trial judge found as a fact did 
not take place. 

Action by the plaintiff Christopher C. Blackett against Smith Brothers 
and Co., Ltd. claiming the sum of $840 for services rendered by him in 
effecting a sale of lot 27, Newtown, Georgetown to G. L. Forshaw for 
$28,000. 

E. G. Woolford, K.C., for plaintiff.  
C. V. Wight, for defendant. 

Cur. adv. vult. 
LANGLEY, J.: This is a claim for $840 commission made by the plain-

tiff, a house agent, in respect of services alleged to have been rendered in 
selling lot 27, Newtown, Georgetown. 

The plaintiff in the middle of June, 1938, saw Mr. Heald, acting on be-
half of the creditors of Messrs. Smith Brothers & Co., 



 134
C. C. BLACKETT v. S. BROS & CO., LTD. 

Ltd., and asked if this lot was for sale. Mr. Heald confirms this, and says 
that he instructed his clerk to give the plaintiff particulars of this property. 
These particulars appear in the plaintiff’s notebook and were confirmed, in 
part, by Mr. Heald. The plaintiff said that he approached a Mr. Forshaw 
with this and other properties. Mr. Forshaw instructed him to interview Mr. 
Heald and offer him $20,000 for lot 27, which offer was rejected with deri-
sion. Mr. Heald confirms this offer and its rejection. Mr. Forshaw alleges 
that he told the plaintiff of lot 27, and sent him with the abovementioned 
offer to Mr. Heald. That version is contradicted by the plaintiff, the entries 
in his notebook, and Mr. Heald. I do not accept it. 

It is established therefore that the plaintiff did introduce the property to 
the notice of Mr. Forshaw, and did make an offer to Mr. Heald for Mr. For-
shaw in June, 1938. 

Mr. Heald told the plaintiff that the upset price of this property was 
$30,000. The plaintiff asked him whether he would give him the same 
commission as Mr. Percy Wight, the auctioneer who had offered the prop-
erty for sale at public auction some years before, was to get? Mr. Heald did 
not answer that question directly, but said that if the plaintiff could find a 
purchaser at $30,000 he could bring him along. In my opinion, it would be 
a just inference to draw from that reply that Mr. Heald would have been 
prepared to pay that same commission, if the plaintiff had brought along a 
bona fide purchaser, and satisfied Mr. Heald that he was a licensed house 
agent. I regard it as established that the plaintiff received instructions from 
Mr. Heald to try and find a purchaser. 

It seems equally clear that Mr. Forshaw was being asked by the plain-
tiff to consider the purchase of a property, opposite to lot 27, at that time 
owned by Mr. M. G. deFreitas, and that the plaintiff was acting as agent for 
Mr. Forshaw in that matter. That property was partially bound by a clause 
in the lease of the existing tenant, who eventually purchased it. Mr. For-
shaw agrees that the plaintiff was acting in those negotiations on his behalf. 

At an interview between Messrs. de Freitas, Forshaw, his brother-in-
law and the plaintiff which took place about the third week in December, 
1938, Mr. deFreitas said that the plaintiff told him he was negotiating the 
sale of lot 27 to Mr. Forshaw, further, if he, de Freitas, did not sell his 
property to Mr. Forshaw, he would advise him to buy lot 27. I am inclined 
to think that those remarks were intended more as a spur to Mr. de Freitas 
to close his bargain with Mr. Forshaw, than anything else. They show that 
both Mr. Forshaw and the plaintiff were contemplating lot 27 as a possibil-
ity at that time. Incidentally, it is of importance to note that Mr. Hutchison 
bought the 
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de Freitas property about that time for $29,000, a higher figure than was 
later paid by Mr. Forshaw for lot 27. 

I am satisfied that a verbal agreement to pay a commission was made 
between Mr. Heald and the plaintiff—by inference—in June 1938, condi-
tioned on the plaintiff producing a purchaser. 

On the 29th December, 1938, Mr. Forshaw said he read in the Argosy 
newspaper of a motion placed before the Georgetown Town Council, 
which, if carried, would have reduced the appraisement on lot 27 by 50 per 
centum. This reduction of $800 odd on this annual charge was an important 
consideration and would have affected the value of lot 27. It might well 
prove sufficient to turn the balance with a wavering purchaser, especially if 
he were more acquainted with commercial life than political activities. Mr. 
Forshaw said it did and that he decided to purchase lot 27. 

Immediately after he made this decision, Mr. Whitehead called on him 
to collect an insurance premium. This was Mr. Whitehead’s first appear-
ance in this matter. Mr. Forshaw said he came to collect this premium for 
his employers, the Hand-in-Hand Insurance Co., and for no other reason. It 
is quite clear that Mr. Forshaw used this insurance canvasser as a messen-
ger by sending him with an offer of $27,000 to Mr. Heald for the lot 27. 
That offer was refused: Mr. Heald was then asking $28,000 for the prop-
erty. Apparently it had been arranged between Mr. Forshaw and Mr. 
Whitehead that the latter should hold himself to Mr. Heald as the house 
agent who had arranged this offer. Within 15 minutes of Mr. Whitehead 
having left Mr. Heald, he was back with Mr. Forshaw in Mr. Heald’s of-
fice, and at that interview the property was sold for $28,000. The sum of 
$500 was mentioned by Mr. Heald as commission for Mr. Whitehead’s 
services in effecting the sale. 

It is of importance to note that at the time of this interview Mr. Heald 
said that he did not know the plaintiff by name and had forgotten that he 
had seen him 6 months earlier in connection with this property. Further, 
Mr. Heald said that the plaintiff at that interview in June did not mention 
Mr. Forshaw’s name. Accordingly there was nothing in his mind to connect 
Mr. Forshaw with the plaintiff, nor the earlier offer. Had Mr. Forshaw been 
acting in good faith, there was no reason why he should not have men-
tioned his previous offer to Mr. Heald, and many reasons why he should do 
so. As it happened he only admitted it, when Mr. Heald questioned him as 
a result of the plaintiff’s information given when he claimed commission 
from Mr. Heald on the 4th January, 1939. 

Mr. Wight has submitted that it was only because Mr. Whitehead as-
sured Mr. Forshaw that he could obtain $25,000 from his principals on 
mortgage for him that Mr. Forshaw closed the bargain. I discard that sub-
mission entirely for two reasons. Mr. 
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Forshaw would realise that an insurance canvasser could make no such 
binding assurance upon a matter which could be decided by the directors of 
his company alone. Secondly, Mr. Forshaw’s own evidence that he had 
only $4,000 cash available, and several small properties worth not more 
than $5,000, showed that he had anticipated obtaining a substantial mort-
gage, if he purchased a property long before the 29th December; otherwise 
he would hardly have proceeded so far with his negotiations for the pur-
chase of the de Freitas property. Mr. Whitehead may have discussed the 
proposed purchase, he had an interest in doing so, but in my opinion, he 
was not the effective cause in the purchase. Mr. Forshaw confirms this 
himself. If he had not come in I would not have sent Whitehead. I might 
have gone myself. Mr. Heald shows why it would not have been in the in-
terest of Mr. Forshaw to dispense with an agent, when he said that had Mr. 
Forshaw come himself I should have saved the amount of the commission. 
That is obvious. 

All these facts have been sworn to by Mr. Forshaw, and supported by 
Mr. Heald where he was present. 

After the claim by the plaintiff, Mr. Heald questioned Mr. Forshaw on 
the plaintiff’s part in the sale by telephone, but very wisely forced him to 
put his story into writing. Letter “E”. A most illuminating document. In it, 
Mr. Forshaw says—“Mr. R. E. Whitehead is the person who persuaded me 
to buy and who really worked hard to effect this sale. He is indeed respon-
sible for my acquiring this property.” 

Having regard to the date of the newspaper—“F”—, 29th December, 
which appeared on the day the sale was agreed upon I ask myself when 
was all this hard work and persuasion effected by Mr. Whitehead. It must 
have been high pressure work for it seems to have been done well within 
an hour. I am satisfied that Mr. Whitehead did not introduce the property to 
Mr. Forshaw, persuade him or facilitate the transaction, beyond carrying a 
message, nor do anything else except possibly discuss how they could se-
cure the reduction of the purchase price by the amount of the commission. 

It is significant that this witness, Whitehead, although brought into 
Court for identification on more than one occasion, was not called to give 
what might have been important corroborative evidence of material facts of 
the sale. The Court was thus robbed of the opportunity of testing his verac-
ity. 

My review of the evidence, so far, shows clearly that the plaintiff, hav-
ing brought lot 27 to the notice of Mr. Forshaw in June, 1938, was chiefly 
engaged in trying to get the de Freitas property for his client. Subsequent 
events proved that it would have been in the interests of both parties had 
Mr. Forshaw purchased the de Freitas property. Forshaw preferred it, for 
structural reasons. The plaintiff’s commission would have been 
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greater. The negotiations for it went on well into December, when Mr. 
Hutchison purchased it and ended them. Mr. Forshaw wanted a new prem-
ises. Mr. Forshaw says that the plaintiff was working for him in the case of 
the de Freitas property. 

The plaintiff said he saw Mr. Forshaw on the 28th December, and that 
from his office, he telephoned Mr. Heald making a definite offer of 
$28,000, for lot 27, on the instructions of Mr. Forshaw. Mr. Heald keeps a 
telephone book which has been produced. It shows no such call. I know the 
importance of such a book, and the small chance of such an important mat-
ter not being recorded. I do not believe any such offer was made by the 
plaintiff. I do accept the plaintiff’s evidence that he was in Mr. Forshaw’s 
office on the 28th December and was in touch with him on the 29th in 
connection with this property. Mr. Forshaw did not deny any of these 
events, except the offer of $28,000. I am satisfied that the plaintiff was ac-
tively engaged in persuading Mr. Forshaw to buy lot 27, from the date 
upon which the Hutchison property was withdrawn from the market. 

I believe the evidence of Mr. Stoby that the plaintiff was accepted by 
those present as the salesman of lot 27 at their chance meeting early in the 
new year, and that he left, believing that fact. 

The very obvious evasions of Mr. Forshaw do not shake that evidence 
at all. His silly excuse that “Blackett was annoyed because I didn’t agree to 
tell Mr. Heald he had sold the place” is in my opinion the most damaging 
evidence against Mr. Forshaw. It confirms that the plaintiff was claiming 
to have effected the sale before then, it shows that Mr. Forshaw was sup-
pressing Whitehead’s claim to commission. The plaintiff would not have 
gone to Mr. Heald on the following Tuesday without protesting against any 
claim from Whitehead, had he known—and, as Mr. Woolford has said, this 
conversation took place before Mr. Heald had interviewed the plaintiff or 
refused his commission. 

In my opinion, Mr. Whitehead came at an opportune moment and was 
used as a messenger. Whether there was a conspiracy between Messrs. 
Forshaw and Whitehead to obtain reduction of the purchase price by secur-
ing the salesman’s commission, I am not prepared to say without having 
had an opportunity of testing the veracity of Mr. Whitehead. I do not over-
look the fact, however, that the latter was the agent dealing with the insur-
ance requirements of Mr. Forshaw and that there would be additional pre-
miums accruing on any new property, quite apart from the possible benefit 
to an agent in placing a $20,000 mortgage for his employers. 

I now turn to the law cited by counsel in this action. Mr. Wight has re-
ferred to Halsbury’s Laws of England, 2nd (Hailsham) Edn. p. 257, paras. 
432 and 434. Bryant v. Flight (1839) 5 M. & W. 114 laid down that in the 
absence of an express contract 
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on the subject, a contract to pay remuneration may be implied from the cir-
cumstances of a case. A range of cases cited, following Millar v. Beale 
(1879) 27 W.R. 403, rule that the mere fact of employment of a profes-
sional agent in itself raises a presumption of a contract to remunerate him. 
Mr. Wight stressed the point made in para. 434, that it is not sufficient to 
show that a sale would not have been entered into but for his services, if 
such sale resulted therefrom only as a casual or remote consequence: Tribe 
v. Taylor (1876) 1 C.P.D. 505. So also where several agents are concerned, 
not necessarily the first who introduces business to his principal, but the 
agent who is the effective cause of the ultimate sale should receive the 
commission: Taplin v. Barrett (1889) 6 T.L.R. 30. Mr. Wight cited Barnett 
v. Brown & Co. (1890), 6 T.L.R, p. 463. There two firms of house agents 
were concerned. The plaintiffs first introduced Mrs. Thomas to the owner 
of the Norfolk Street property. She purchased another property in Hill 
Street but had to leave it for some cause. She started negotiations afresh for 
the Norfolk Street property through the defendants. The plaintiffs tried to 
take, but in fact did not take any part in the lengthy negotiations which re-
sulted in her purchase of the Norfolk Street property. The Court held that 
the plaintiffs were not entitled to commission, as they were not the effec-
tive cause of the sale. There is a very clear distinction between the facts of 
that case and the case before the Court. The plaintiffs in that case took no 
part in the lengthy negotiations which resulted in the ultimate sale of the 
Norfolk Street property. In this case Mr. Whitehead did nothing until the 
day of the sale and then only acted as a messenger, although wrongly rep-
resented as the agent who had effected the sale. 

Mr. Wight’s next case was Millar, Son & Co. v. Radford (1903) 19 
T.L.R. 576. The facts have no relevancy, but Mr. Wight relies on the judg-
ment in this case for authority that it is not sufficient for the plaintiff to 
prove that he effected some preceding link, but for which the sale could not 
have been taken place, but that the agent’s activities were the immediate 
cause of the sale; the last link in the chain of causation. 

Mr. Wight also mentioned Brinson v. Davies (1911) 27 T.L.R. 442 and 
Bentall, Horsley & Baldry v. Vicary (1931) 1 K.B. 253 and Raymond v. 
Woolen (1931) 47 T.L.R. 606. None of these cases is strictly in point. Nei-
ther Keppel v. Wheeler (1927) 1 K.B. 586 nor Martin v. E. W. Perry and 
Daw (1931) 47 T.L.R. 377 are in point as to the facts, but Mr. Justice 
Charles, in the latter case quotes from the judgment in an unreported case 
entitled James v. Smith. The quotation is—“It means and must mean a pur-
chaser able to purchase and able to complete as well; it does not mean a 
purchaser in the sense of a man of straw, or a man without means.” 

Mr. Wight pressed upon me the submission that, but for the 
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power of Whitehead to direct the Hand-in-Hand Insurance Company to 
lend Mr. Forshaw $20,000 on mortgage, the latter gentlemen would have 
been unable to complete the purchase. I am not moved by that submission, 
in the circumstances of this case. From the passing glimpses I had of this 
insurance canvasser, when produced to the Court for identification of wit-
nesses and from my knowledge of commercial usage, I am of opinion that 
although he might have been very happy to hand in a form of application to 
the secretary to place before his directors from a substantial applicant for 
$25,000 to be advanced on mortgage, he would have no say and very little 
weight in the ultimate decision of the directors as to whether the money 
should be advanced. Therefore, his assurance that the money would be 
forthcoming would not affect Mr. Forshaw’s decision to buy this property. 

Mr. Forshaw had definitely offered $20,000 in June, 1938. That was a 
great deal more than his available assets. A sale elsewhere alone prevented 
him from buying the de Freitas property. As I have said before, he had de-
cided that he could raise considerable sums on mortgage long before the 
appearance of Mr. Whitehead that morning. 

Turning to the facts mentioned by Mr. Wight; his submission that the 
plaintiff could not have returned to Mr. Heald with the offer of $20,000 if 
he had been there before and knew $30,000 was the upset price, I do not 
consider sound. An opening bid for a property is no indication of the 
amount the purchaser is prepared to pay for it. These negotiations were in 
abeyance because there is no doubt that Mr. Forshaw preferred the de 
Freitas property. I accept the plaintiff’s statement of two visits to Mr. 
Heald in June, supported as it is by Mr. Heald. I fully agree with Mr. 
Wight’s comment on the offer alleged to have been made by telephone by 
the plaintiff, in the presence of Mr. Forshaw, on the 28th December. Had 
such a firm offer been sent, there was no reason why he should not have 
followed it up in person, and every reason why he should do so. Both he 
and Mr. Forshaw could only assume that the offer had been received by 
Mr. Heald. It placed the initiative with Mr. Heald to reply. Why should Mr. 
Forshaw say “don’t go yet?” The plaintiff does not suggest that Mr. For-
shaw withdrew his instructions to offer $28,000. I rather think the amount 
of the commission involved would have been too alluring to have left the 
plaintiff quiescent. 

Turning to the law cited by Mr. Woolford Green v. Bartlett (1863) 32 
L.J.C.P. 261. This is an old judgment but the rule has been taken through 
most of the cases which have been heard since. That rule is, to cite Erle, 
C.J. at pp. 262, 263 that there has been a sale by the agent which would 
entitle him to such commission, if the relation of the buyer and seller has 
been really caused and brought about by what he has done, if in other 
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words he was the immediate cause, the last link in causation by which the 
property was sold. Mansell v. Clements (1874) L.R. 9 C.P. 139, carries the 
matter no further. Prickett v. Badger (1856) 26 L.J.C.P. 33 adds little that 
is in point here. 

Lord Watson in Toulmin v. Millar (1887) 58 L.T. 96, 97 says:—“In or-
der to found a legal claim for commission, there must not only be a casual, 
there must also be a contractual relation between the introduction and the 
ultimate transaction of sale. If A. had no employment to sell, express or 
implied, he could have no claim to be remunerated.” A question arose in 
that case of the determination of the agent’s employment, which does not 
arise in this case. Another aspect of the case is covered however by Lord 
Watson. Later in his judgment he said—“When a proprietor, with the view 
to selling his estate, goes to an agent and requests him to find a purchaser, 
naming at the same time the sum which he is willing to accept, that will 
constitute a general employment; and should the estate be eventually sold 
to a purchaser introduced by the agent, the latter will be entitled to his 
commission, although the price paid should be less than the sum named at 
the time the employment was given. The mention of a specific sum pre-
vents the agent from selling at a lower price, without the consent of his 
employer: but it is given merely as the basis of future negotiations, leaving 
the actual price to be settled in the course of these negotiations.” This latter 
aspect answers the submission of Mr. Wight that the plaintiff’s contract 
with Mr. Heald was only to the extent of the purchaser introduced being 
willing to pay $30,000. Barnett v. Isaacson reviews several of the cases I 
have dealt with, but does not assist further than they do. The local cases of 
Jansen v. Downer (1919) L.R.B.G. 204 and Jansen v. Ferreira (1938) 
L.R.B.G. 15 do not carry the matter further than holding that the agent 
must be the efficient cause of creating the relationship of buyer and seller 
between the owner and the person the agent introduced. 

For the plaintiff to succeed it will be necessary for him to prove, firstly, 
that Mr. Heald entered into an implied contract employing him at an agreed 
commission to find a purchaser for the property; secondly, that he did so 
find a purchaser and introduce him to Mr. Heald; and, thirdly, that he was 
the effective cause of Mr. Heald selling the property to his purchaser. 

Having regard to the law laid down in the case cited, in my opinion, 
Mr. Heald did enter into an implied contract of employment with the plain-
tiff for the plaintiff to find a purchaser for the said property. That being so, 
the ruling in Millar v. Beale, supra, shows that a presumption was created 
that Mr. Heald would remunerate the plaintiff for his services. The rate was 
admitted to be 3 per centum in the defence. 

I am satisfied that the plaintiff made Mr. Forshaw’s offer of 
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June but as the latter gentleman’s name was not mentioned that incident 
cannot be accepted as an introduction of Mr. Forshaw to Mr. Heald. It is 
this absence of direct contact between Mr. Heald and the plaintiff which 
creates the novelty and the difficulty in this case. I am quite satisfied that 
when Mr. Heald sold the property to Mr. Forshaw he in no way connected 
the transaction with the plaintiff, nor with the earlier offer of the previous 
June. 

The law I have cited makes such a commission as this payable when an 
agent is the direct and effective cause of the sale taking place. That person 
may be the agent of either party, or both. 

I am satisfied that (1) Mr. Heald was wilfully deceived by Mr. Forshaw 
passing off Mr. Whitehead as the agent making the sale; 

(2) Mr. Whitehead was not the effective cause of the sale and in no 
way interfered with the plaintiff’s right to the commission; 

(3) right up to the day before the sale the plaintiff was engaged in try-
ing to get Mr. Forshaw to purchase lot 27—having introduced it to his 
knowledge in June and revived his interest in it after the deFreitas property 
was sold—and that he was the real and effective cause of the sale taking 
place, and, moreover, was publicly recognised by Mr. Forshaw as being the 
agent who had effected the sale after that transaction had taken place. 

The circumstances are most unusual, having regard to Mr. Heald hav-
ing been kept in ignorance of the plaintiff’s connection with the transac-
tion, but it would not be just to permit an agent to be deprived of his lawful 
commission merely because a purchaser chooses to discard him at the last 
moment and hold out a nominee solely for the purpose of placing the 
agent’s lawfully earned commission in some person’s pocket. 

There remains only the question of costs to be dealt with by me. I am 
satisfied that the plaintiff attempted wilfully to deceive the Court by his evi-
dence of the alleged offer of $28,000 to Mr. Heald by telephone to his office. 

The plaintiff’s evidence on the point was:—Examination in chief:—I 
took up the telephone in Forshaw’s office. Rang Fitzpatrick Graham & Co. 
(Mr. Heald’s office.) Someone answered Heald not in. I said C. P. Blackett, 
Definite offer of $28,000 for lot 27. I told Forshaw that I was going in to 
see Mr. Heald. He said “wait a bit. I’ll tell you what time to go in.” Cross-
examination: On the 28th he told me to offer $28,000. That was 9.30 to 10 
a.m. I know Mr. McCowan. I recognised the voice on the telephone. Tall 
gentleman. I did not see Mr. Heald in person, but I left a note of it, etc. 

The plaintiff did not know of the existence of the telephone book 
which provides an impartial denial of his alleged conversation. He has 
shown a lamentable lack of intelligence in not realising how extremely im-
probable his story of this offer was, apart from that book. It would have 
been a most important piece of evidence had it been true. I regard the giv-
ing of this 
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evidence as grave misconduct on the part of the plaintiff before the Court. I 
give the plaintiff judgment in the sum of $840 but in consequence of that 
misconduct I shall make no order for costs. 

Judgment for plaintiff.  
Solicitors: A. McL. Ogle; C. Gomes. 
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D. B. PERSAUD, Plaintiff, 
v. 

S. PERSAUD AND SOMARIA, Defendants. 
[1938. No. 169.—DEMERARA.] 

BEFORE LANGLEY, J. 
1939. MARCH 14, 15, 16; APRIL 3. 

Barrister and solicitor—Document tendered in evidence—Insufficiently 
stamped—Duty of counsel—To bring insufficiency to notice of Court—Copy of 
such document—Insufficiency concealed—Improper to tender by consent such a 
copy. 

Action for the recovery of the sum of $220 payable under a lease dated 
the 16th December, 1935, and made between the plaintiff and the defen-
dants. 

L. M. F. Cabral, for plaintiff. 

E. V. Luckhoo, for defendants. 

LANGLEY, J. in the course of his judgment said: Counsel are officers of 
the Court. Where a document which should be produced in evidence in 
support of a claim in law is not properly stamped, that fact should be 
brought to the notice of the Court at the earliest opportunity by the counsel 
in whose custody it is. That is his bounden duty. I consider that it is de-
plorable that an attempt should have been made, apparently with the 
knowledge of counsel for both parties, to conceal this failure to obey the 
revenue law by passing off a copy document, by consent, instead of the 
original document. 

Solicitor for plaintiff: R. S. Persaud. 
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MONTAGUE HENRY WHITE, Plaintiff, 
v. 

TOWN CLERK OF GEORGETOWN, Defendant. 
[1939. No. 88.—DEMERARA.] 

BEFORE CAMACHO, C.J. 
1939. APRIL 4, 5, 18. 

Local Government—Georgetown Town Council—Injunction claimed against 
Council—Notice of action—Not required—Justices Protection Ordinance, cap 
254—Limited to actions for damages—Georgetown Town Council Ordinance, 
cap. 86, ss. 224, 232. 

The Justices Protection Ordinance, chapter 254, is limited to actions for dam-
ages. Accordingly, section 232 of the Georgetown Town Council Ordinance, 
chapter 86, which provides that the Council shall be entitled with respect to all 
matters and things done or intended to be done under the provisions of chapter 
86 to the benefit and protection of the Justices Protection Ordinance does not 
apply to equitable relief. 

Where there is a claim against the Georgetown Town Council for an injunc-
tion, it is not required that notice of action should be given under section 8 of the 
Justices Protection Ordinance. 

Motion by the plaintiff for interim injunctions against the Mayor and 
Town Council of Georgetown. Injunctions were claimed in the writ. On the 
motion coming on for hearing the defendant objected that the action and 
the motion were unsustainable, as the plaintiff did not comply with the 
statutory conditions precedent to the issue of the writ. 

H. C. Humphrys, K.C., (L. M. F. Cabral with him), for plaintiff. 
J. A. Luckhoo, K.C., for defendant. 

Cur. adv. vult. 

CAMACHO, C.J.: The plaintiff is a registered voter under the George-
town Town Council Ordinance and, by virtue of that Ordinance, Cap. 86, 
of the laws of the Colony, sues the Mayor and Town Council of George-
town, in the name of the defendant, for declarations of invalidity of— 

(1) the general appraisement of properties for rates and town taxes 
for the year 1939; 

(2) magisterial orders on appeals from such appraisement; 
(3) certain resolutions passed by the Town Council.  

Injunctions are claimed. 
The plaintiff by special leave, served on the defendant, with the writ, 

notice of motion for interim injunctions. 
On the Motion coming on for argument the defendant objects that the 

action, consequentially the motion also, is unsustainable. 
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the plaintiff not having complied with the statutory conditions precedent to 
the issue of the writ. If the objection is well founded the Court would be 
constrained to reject the Motion for interim injunctions and, regard being 
had to the ground of rejection, the plaintiff would in effect be non-suited in 
his action. 

Learned counsel who appears for the defendant attracts the Court’s at-
tention to section 232 of Cap. 86, to section 8 of Cap. 254, and submits that 
the two sections read together impose on the plaintiff the obligation to 
serve notice on the defendant prior to the issue of the writ in all actions, 
irrespective of their nature whether the suit be one for damages or for an 
injunction or both or whether the proceedings are intended to be com-
menced by writ of mandamus or other prerogative writ. 

Before proceeding to examine the local Statutes it would be profitable 
to consider the relevant Imperial legislation and the current of authorities 
interpreting that legislation. 

The Metropolis Management Amendment Act, 1862, s. 106 provides 
that “no writ or process” shall be sued out against the Metropolitan Board 
of Works for “anything done or intended to be done” under the powers of 
the Board until the expiration of one calendar month next after notice in 
writing shall have been served upon the Board. The section then states the 
particulars which the notice shall contain and requires that the action shall 
be brought within six months after the cause of action accrued. The section 
then goes on to admit of the Board pleading the general issue, to allow ten-
der of amends after notice and before action brought, and when amends are 
not so tendered to empower the Board, by leave of the Court, to pay into 
Court such sum as it may think fit. The Public Health Act, 1875, s. 264, 
contained provisions which would appear to have been based on the provi-
sions of section 106 of the Metropolis Management Amendment Act, 1862. 
It is to be noted that sections 8 and 10 of cur Ordinance, Cap. 254, are in 
terms closely allied to section 264 of the 1875 Imperial Act. 

During the operative period of sections 106 and 264 respectively of the 
Imperial Acts it was never doubted that in all actions to recover damages, 
notice, as required by those sections, was a pre-requisite to the institution 
of the suit against a local authority. On the other hand the requirement of 
those sections was held not to apply to an action for equitable relief by way 
of injunction. Moreover, there would not appear to be any authority for the 
proposition that prior to the issue against a local authority of any of the pre-
rogative writs—mandamus or certiorari—notice is required to be served 
upon the authority. 

In Attorney-General v. Hackney Local Board, (1875) L.R. 20 Equity, 
626, an action for an injunction to restrain the Board from committing a 
nuisance, it was objected on behalf of the Board that the relator, not having 
given notice of his intention 
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to institute proceedings, had not complied with the terms of the Metropolis 
Management Amendment Act, 1862, s. 106, and that his suit must be dis-
missed. Bacon, V.C. in overruling the objection observed: “If I held that 
when a man has an equitable title to the interposition of this Court by way 
of injunction—the speedy remedy that is provided here—he is prevented 
from asserting that right by reason of section 106 of the Metropolis Man-
agement Amendment Act, 1862, it would be the first time such an objec-
tion has succeeded though not the first time it has been raised. I think the 
contention cannot be sustained.” 

Flower v. Local Board of Low Leyton (1877) L.R. 5 Ch. D. 347, was 
an action for an injunction to restrain the discharge of sewage over the 
plaintiff’s land and for damages. No notice of action was served. The local 
Board objected, the plaintiff not having complied with the terms of section 
264 of the Public Health Act, 1875, the action was not sustainable. Malins, 
V.C. held that although an injunction was sought the main object of the 
action being damages notice was necessary. The plaintiff appealed. In the 
Court of Appeal, Jessel, M.R. who allowed the appeal made the following 
observations: “I think it is impossible to hold that 264th section of the Pub-
lic Health Act applied to a bill in the Court of Chancery for an injunction to 
restrain a serious or irreparable injury requiring the intervention of the 
Court. The section was intended to apply to an action at law for damages 
and its object was to give an opportunity for a local authority to make 
payment or tender compensation for the damage sustained.” It was thus 
held that though the claim for an injunction was coupled with a claim for 
damages, the action being in the main for an injunction, notice to the local 
authority was not required. It is undeniable that throughout, the currency of 
the notice sections of the Imperial Act under discussion the English Courts 
consistently held that notice of a suit for equitable relief was not a pre-
requisite of the action. 

It was not until the enactment of the Public Authorities Protection Act; 
1893, that notice of action for an injunction or of a mixed action for dam-
ages and injunction was required to be served on a local authority. The 
change of view is referable to a change of language introduced by the Act. 
Section 1 reads: “Where any action, prosecution or other proceeding is 
commenced against any person for any act done in pursuance or execution 
or intended execution of any Act of Parliament or of any public duty or 
authority, etc., the following provisions shall have effect:— 

(a) the action, etc., shall not lie unless it is commenced within six 
months next after the act, etc., complained of; 

(c) where the proceeding is an action for damages tender of amends be-
fore action may be pleaded. If action is proceeded with after ten-
der...and the plaintiff does not 
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recover more than the sum tendered...he shall not recover any costs 
incurred after his tender...and the defendant shall be entitled to 
costs to be taxed as between solicitor and client as from the time of 
his tender... ; but this provision shall not affect costs or any injunc-
tion in the action.”  

In Harrop v. Ossett Corporation (1898) 67 L.J. Ch. 347, the word “ac-
tion” was held to include all actions in the Chancery Division whether for 
an injunction only or partly for an injunction and partly for damages. Ro-
mer, J., observed; “The word ‘action’ used in this Act refers to every action 
and not to an action for damages, or substantially for damages, only, and in 
my opinion in considering this Act I see no sufficient reason for cutting 
down the generality of the word or limiting it in any way . . . the wording 
to my mind of subsection (c) tends also to show that the action for an in-
junction is contemplated as one falling within the purview of the Statute.” 
The expression “Where the proceeding is an action for damages tender of 
amends before the action was commenced may be pleaded,” and the ex-
pression, “but this provision shall not affect costs on any injunction in the 
action,” which occur in paragraph (c) of section 1 of the Act, place beyond 
argument the application of the Statute to a suit for equitable relief by way 
of injunction. The language differs widely from the language used in the 
1862 and 1875 Acts and compels a different and enlarged interpretation. 
The procedure against a local authority for an injunction is radically altered 
by the 1893 Act. 

Fielden v. The Mayor, etc., of Morley (1898) 14 T.L.R, 576 followed 
Harrop v. Ossett Corporation. Grand Junction Water Works Coy. v. 
Hampton Urban District Council (1899) 63 J.P., 503 applied the provisions 
of the 1893 Act to an action claiming an injunction to restrain proceedings 
threatened by the local authority. Graicola Methyr Coy., Ltd., v. Corpora-
tion of Swansea. (1929) A.C. 344 is to similar effect and emphasises the 
application of the Statute not only to an action to restrain the repetition of a 
definite wrongful act, but also to an action for an injunction to restrain ap-
prehended injury. The words “act done” are held to embrace an act threat-
ened to be done. In brief a quia timet action is included within scope: Toms 
v. Clacton Urban District Council (1898) 78 L.T. 712. 

In Bhagehand Dagdusa Gujrathi and others v. Secretary of State for 
India in Council (1927) 43 T.L.R. 617, the language of section 80 of the 
Indian Code of Civil Procedure came under discussion. The section de-
clares: “No writ shall be instituted against the Secretary of State for India 
in Council or against a public officer in respect of any act purporting to be 
done by such public officer in his official capacity, until the expiration of 
two months next after notice in writing has been, in the case of the 
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Secretary of State in Council delivered to or left at the office of, a secretary 
to the Local Government or the Collector of the District, and in the case of 
a public officer, delivered to him or left at his office.” Although notice was 
served the action was commenced for an injunction prior to the expiration 
of the two months fixed by the section. It was held that the section applied 
to all actions, actions for injunctions included brought against the Secretary 
of State for India in Council or a public officer. Viscount Sumner in deliv-
ering the judgment reviewed the English decisions prior and subsequent to 
the enactment of the 1893 Act. Referring to Attorney-General v. Hackney 
Local Board and to Flower v. Low Leyton Local Board he pointed out that 
these cases were decided respectively on the construction put on the par-
ticular wording of section 106 of the Metropolis Management Amendment 
Act 1862 and section 264 of the Public Health Act 1875. Although the no-
ble and learned Lord would appear to view critically the decisions in the 
Hackney and Flower cases he is at pains to point out that the 1893 Act 
adopted another form of words having wider scope and thereby indicates 
the ratio decidendi of the Harrop and Fielden cases. He further observed 
that decisions under section 106 of the Metropolis Management Amend-
ment Act 1862 and section 264 of the Public Health Act 1875 would not be 
any guide to the meaning of the Civil Procedure Code where the clause 
applies to all officers of Government and to all their official acts and where 
the words “in respect of,” a form going beyond “for anything done or in-
tended to be done” show it to be wider than the statutes on which the Eng-
lish authorities were decided. Both in section 1 of the 1893 Imperial Act 
and in section 80 of the Indian Code of Civil Procedure the widest lan-
guage is used and in neither enactment is the language in any manner quali-
fied. The words “any action, prosecution or other proceedings” are ex-
plained by the language of paragraph (c) of section 1 of the 1893 Act to 
include an action for an injunction or other relief. In the Indian Legislation 
the expression “in respect of any act purporting to be done by such public 
officer in his official capacity” is employed without limitation. 

The observations of Romer, J., and of Lord Sumner are apposite re-
minders of the need for each case to be considered with strict regard to the 
language of its governing statute. 

In proceeding to examination of the language of section 232 of Cap. 86 
and Cap. 254 the following rules of interpretation laid down by the Courts 
must be borne in mind:— 

Rule (1) “For the purpose of construing any enactment it is right to 
look not only at the provision immediately under construction, but 
at any others found in connection with it which may throw light 
upon it and afford an indication that general words employed in it 
were 
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not intended to be applied without some limitation”: per Lord 
Herschell in Cox v. Hakes, (1890) 15 A.C., 529.  

Gunnestad v. Price (1875) L.R. 10 Exch. 65 is an apt illustration of 
this rule. This was an action by the owner of a ship against a charterer for 
demurrage and the question was whether such a claim being under £300 
could be entertained by the County Court by a jurisdiction conferred on it 
by the County Courts Admiralty Jurisdiction Amendment Act, 1869. Sec-
tion 2 of the Act provided that any County Court appointed to have Admi-
ralty jurisdiction shall have jurisdiction to try the following causes: 

(1) As to any claim arising out of any agreement made in relation to 
the use or hire of any ship, or in relation to the carriage of any 
goods in any ship, and also as to any claim in tort in respect of 
goods carried in any ship provided the amount claimed does not 
exceed £300.  

It was held that the section did not confer jurisdiction on the County 
Court to entertain a claim for demurrage as the section only gave jurisdic-
tion to County Courts to try and determine causes which are within the ju-
risdiction of the Admiralty Court. Cleasby, J. stated the rule he applied to 
the construction of the section in language following: “Those words, in 
their natural sense, are no doubt large enough to comprise a claim for de-
murrage which was not at the time the subject of Admiralty jurisdiction at 
all, and we have to consider whether there was any reason why they should 
receive a more limited construction so as to exclude such a claim. If the 
words were so definite and specific as to apply themselves to an under-
stood subject, they would speak for themselves and there would be no 
ground for getting at their proper effect by construction. But if the language 
is general, and so general that it appears inapplicable without some limita-
tion, then we are entitled to see by the immediate context or the subject-
matter to which they are intended to apply what, if any, limitation ought to 
be put upon them. . . . . The maxim that general words are limited in their 
application is constantly acted upon. The maxim itself is that expressed by 
Bacon: “for all words whether they be in deeds or statutes or otherwise, if 
they be general, and not express and precise shall be restrained unto the 
fitness of the matter or person.” 

In section 232 of Cap. 86 the general words are “with respect to all 
matters and things done or intended to be done under this Ordinance” and 
they occur in the context “entitled to the benefit and protection of the pro-
visions of the Justices Protection Ordinance.” Are the general words in this 
section controlled or limited by their context and by the provisions of the 
Justices Protection Ordinance? The learned author of “Maxwell on the In-
terpretation of Statutes” at page 29 points out that in all these 
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instances (i.e., instances of general words) the legislature supplied in the 
context the key to the meaning in which it used expressions which seemed 
free from doubt, and that meaning, it is obvious, was not that which liter-
ally and primarily belonged to them. 

Rule (2) “It is a cardinal principle in the interpretation of a statute 
that if there are two inconsistent enactments, it must be seen if one 
cannot be read as a qualification of the other”: per James, L.J. in 
Ebbs v. Boulnois, (1875) L.R. 10 Ch. 484. 

In the instant case the general words in section 232 of Cap. 86 and the 
provisions of the Justices Protection Ordinance, as will appear later in this 
judgment, are prima facie inconsistent. Can they be reconciled? or does the 
one qualify the other? 

Rule (3) Where there are different statutes in pari materia though 
made at different times and though not referring to each other they 
should be taken and construed together as one system and as ex-
planatory of each other. 

Section 232 of Cap. 86 and the Justices Protection Ordinance are en-
actments in pari materia and it is accordingly the duty of the Court to con-
strue them together and as explanatory of each other. 

The full text of section 232 of Cap. 86 is as follows: “The Council, and 
each and every member thereof, and each and every officer and servant 
thereof and each and every person acting under its direction, shall be enti-
tled, with respect to all matters and things done or intended to be done un-
der the provisions of this Ordinance, to the benefit and protection of the 
provisions of the Justices Protection Ordinance.” The words “with respect 
to all matters and things done or intended to be done under the provisions 
of this Ordinance” are as wide in their scope as the words “in respect of 
any act purporting to be done by such public officer in his official capac-
ity” occurring in section 80 of the Indian Code of Civil Procedure or as the 
language of section 1 of the 1893 Act. The language of the Indian section 
and of section 1 of the 1893 Act is not qualified or limited by other words 
or any other provision of either enactment. Can the same thing be said with 
regard to section 232 of the local Ordinance? What is the protection sought 
to be given by section 232 of Cap. 86? The words, in their ordinary sense, 
would  appear to extend the benefit of the Justices Protection Ordinance to 
every act of the Council, its officers and servants, provided the act is done 
or intended to be done under the provisions of the Ordinance. Although 
under the section provision is to be accorded with respect to “all matters 
and things” it is however only the particular protection afforded by the Jus-
tices Protection Ordinance which is intended to be extended to the acts of 
the Council, their officers and servants. Is the scope of the protection con-
fined by the reference in section 232 to the Ordinance or 
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are the general words contained in the section so wide as to afford protec-
tion in every action against the Council, irrespective of the remedy 
sought—mandamus, certiorari, injunction, not excepted? Can the Court 
interpret section 232 independently of the provisions of the Justices Protec-
tion Ordinance? By the rules of construction referred to I am precluded 
from considering the general words in words in section 232 divorced from 
the provisions of the Justices Protection Ordinance. If the two Ordinances 
are to be construed together the following questions become urgent for de-
termination. Are the general words in section 232 of the later Ordinance so 
general as to be inapplicable without any limitation? Do the provisions of 
the earlier Ordinance throw light on the general words in the later Ordi-
nance and afford an indication that they were not intended to be applied 
without qualification? Is the language of the reference in the later Ordi-
nance to the earlier Ordinance the key to the interpretation of the general 
words used in the later Ordinance? 

Turning to the text of the Justices Protection Ordinance I find— 
(1) that every action against a justice for any act performed by him 

qua justice shall be an action as for a tort and the claim must al-
lege malice and the absence or reasonable and probable cause 
(section 2). 

(2) that notice of the action with stated particulars must be served 
on the justice and the action must be brought within six months 
after the act complained of has been committed (section 8). 

(3) that after notice served and before action brought the justice 
may tender any sum of money as amends (section 10). 

To what actions does the protection of the Justices Protection Ordi-
nance extend? The action is to be brought as an action as for a tort. Allega-
tions of malice and absence of reasonable and probable cause appropriate 
in such an action are in my opinion inappropriate in actions for equitable 
relief by way of preventive injunction. The purpose of the notice required 
by section 8 is explained in section 10—namely—to afford opportunity to 
the defendant to the tender amends. The provision for amends con-
templates the payment of a sum of money. Quite clearly the Justices Pro-
tection Ordinance previses a common law action for damages and no other 
form of action. If the allegations of malice and absence of reasonable and 
probable cause are inappropriate in injunction proceedings, if tender of 
money by way of amends bears no relation to the equitable relief sought, 
do the general words “with respect to all matters and things” nevertheless 
embrace all forms of actions against the Council, its officers and servants 
including an action for an injunction? My attention has been attracted to 
White v. Mellin (1895) A.C. 154, with particular 
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reference to Lord Watson’s judgment at p. 167 of the report. “Damages and 
injunction are merely two different forms of remedy against the same 
wrong; and the facts which must be found in order to entitle a plaintiff to 
the first of these remedies are equally necessary in the case of the second.” 
I am, in effect, asked to say that because damages and injunction are 
merely two different forms of remedy against the same wrong an action 
against the Town Council for equitable relief only must be brought not as 
an action for equitable relief but, in terms of section 2 of the Justices Pro-
tection Ordinance, in the form of a common law action for damages. It is 
thus contended that every action against the Town Council must be an ac-
tion for damages, although damages are not claimed or are an inappropriate 
remedy, and therefore notice of the action is required in every case. If I 
were to endorse the proposition no action for injunction could, in this Col-
ony, be instituted against the Town Council. When regard is had to the 
enabling language of section 224 of Cap. 86 the proposition is seen to be 
untenable. That section expressly provides for mandamus and injunction 
proceedings against the Council and the general words of section 232 must 
be read so that the rights conferred by the earlier section shall be preserved. 
Apart altogether from the impossibility, in my opinion, of applying section 
2 of the Justices Protection Ordinance to mandamus and injunction pro-
ceedings section 224 is, in my view, an exception from the generality of 
section 232. Moreover, on no occasion, as far as I have been able to dis-
cover, has it ever been held that notice of mandamus must be served on a 
local authority. It was not so decided under the Metropolis Management 
Amendment Act, 1862, or the Public Health Act, 1875, nor, as far as I am 
aware, has any such decision been made under the Public Authorities Pro-
tection Act, 1893, (Rex v. Port of London Authority (1919) 1 K.B. 186). If 
the contention of the defendant is sound a plaintiff would in mandamus 
proceedings against the Council be compellable to allege malice and ab-
sence of reasonable and probable cause (allegations wholly foreign to a 
writ of mandamus) and to give notice of those proceedings. I do not con-
sider the general words of section 232 of Cap. 86 or the language of section 
2 of the Justices Protection Ordinance capable of being so construed. 

The generality of the words is cut down and limited by the context and 
by the obligation which lies on the Court to construe sections 224 and 232 
of Cap. 86 with the provisions of the Justices Protection Ordinance so as to 
give effect to both enactments. The reference in section 232 to the Justices 
Protection Ordinance, combined with the provisions of section 224 of Cap. 
86, provides the key to the interpretation to be placed on the general words 
contained in section 232. The Justices Protection Ordinance and section 
224 of the Town Council Ordinance explain and qualify 
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section 232 of the Town Council Ordinance. “All matters and things,” from 
the point of view of protection afforded, must refer to all matters and things 
within the scope of the earlier Ordinance and not excepted by section 224 
of the later Ordinance. 

The case of Tobacco Pipe Makers v. Woodroffe (1825) 7 B & C. 838 
illustrates the point. In that case a by-law which authorised the election of 
“any person” to be Chamberlain of the City of London was construed so as 
to harmonise and not conflict with an earlier by-law which limited the ap-
pointment to persons possessed of a certain qualification and “any person” 
was in the later by-law interpreted to mean “any eligible person.” Poulter-
ers Coy. v. Phillips (1840) 6 Bing N.C. 314, is to similar effect. It is sug-
gested that the general words of section 232 of Cap. 86 would enable a de-
fendant to insist on compliance only with those provisions of the Justices 
Protection Ordinance which might be appropriate to the form of the action 
brought, thereby eliminating any inconsistency and avoiding deprivation of 
any rights. Section 2 of the Ordinance, however, is in terms imperative and 
if a plaintiff did not comply with requirements of the section the Court 
would take judicial notice of the law and proceed to judgment against him. 
Applying the canons of construction to which reference herein is made I 
hold that section 232 gives to the Council its officers and servants that pro-
tection only which the Justices Protection Ordinance affords, namely, pro-
tection in common law actions for damages. 

I accordingly hold that section 232 of Cap. 86 does not apply to equita-
ble relief by way of injunction and overrule the objection. 

Objection overruled. 
Solicitors: J. E. deFreitas, F. Dias, O.B.E. 
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WILLIAM FREDERICK GLASGOW DEANE, Petitioner, 
v.  

JEAN WINIFRED DEANE, Respondent, 
AND 

EVAN ARCHER, Co-Respondent. 
[1939. No. 153.—DEMERARA.] 

BEFORE LANGLEY, J., IN CHAMBERS. 
1939. JUNE 5, 14. 

Matrimonial causes—Citation—To be issued in name of His Majesty—Defective 
otherwise. 

Matrimonial causes—Jurisdiction of Supreme Court—Dependent upon jurisdiction 
exercised by Probate, Divorce and Admiralty Division on 30th December, 1916—
Matrimonial Causes Ordinance, cap. 143, s. 2. 

Matrimonial causes—Divorce—Husband’s petition—Unknown adulterers—
Application for leave to proceed without naming—Necessary—To be made at once—
Before application made to Registrar for issue of any citation—Evidence in support of 
application—Affidavit of some person other than petitioner required—Except in special 
circumstances. 

Matrimonial causes—Petition—Affidavit in verification insufficient—Citations 
served on respondent and a co-respondent defective, and served before application made 
for leave to proceed without citing unknown adulterers—Petition set aside. 

A citation in a matrimonial cause is defective where it is not issued in the name of 
His Majesty. 

The jurisdiction of the Supreme Court in divorces and other matrimonial causes and 
disputes, so far as it is dependent upon the jurisdiction exercised by the Probate, Di-
vorce and Admiralty Division of the High Court of Justice in England is the jurisdic-
tion exercised by that Division at the commencement of the Matrimonial Causes Ordi-
nance, chapter 143, on the 30th December, 1916. 

An application for leave to proceed without naming a co-respondent should be made 
by a petitioner at once, that is to say, before an application is made for the issue of any 
citation. 

Except in special circumstances, the Court will not dispense with a co-respondent on 
the strength of the affidavit of the petitioner alone. 

In a petition for dissolution of marriage, the affidavit sworn by the petitioner verify-
ing the petition did not comply with rule 4 of the Rules of Court (Matrimonial Causes) 
1921; the petitioner did not apply for permission to proceed without citing the un-
known adulterers referred to in the petition, but he caused citations to be served on the 
respondent and on a co-respondent; and the citations so served were not issued in the 
name of His Majesty. 

Held, that the cumulative effect of these failures to comply with the Rules and prac-
tice was to render the proceedings grossly irregular and void and that they should be 
set aside. 

Petition by William Frederick Glasgow Deane for dissolution of his 
marriage with Jean Winifred Deane. Evan Archer was named in the peti-
tion as a person with whom it was alleged that the respondent had fre-
quently committed adultery, and there was an allegation of adultery with 
other persons unknown. The 



 155
W. F. G. DEANE v. J. W. DEANE. 

petition was filed on the 23rd May, 1939. In the affidavit verifying the peti-
tion all the statements in the petition (including the fact of marriage, places 
of cohabitation after marriage, issue of marriage, occupation and domicile 
of parties,) were verified by the petitioner as true and correct to the best of 
his knowledge, information and belief. On the 23rd May, 1939, citations 
were requested and extracted against the respondent and the co-respondent 
Archer. The name of His Majesty did not appear on these citations. On the 
30th May, 1939 the co-respondent Archer entered appearance. On the 1st 
June, 1939, the respondent entered appearance under protest, and took out 
a summons for the following orders: (1) that the proceedings be struck out 
or wholly set aside for non-compliance with rule 4 of the Rules of Court 
(Matrimonial Causes) 1921: (2) alternatively that the affidavit tiled pur-
porting to verify the petition be expunged from the record for non-
compliance with rule 4 of the said Rules of Court: (3) that the citation on 
the respondent be expunged from the record as being irregularly issued 
void and without certain authority the same not being a citation as contem-
plated by rule 9 of the said Rules of Court and not complying with rule 77 
of the said Rules of Court: and 4 that the petition be wholly set aside for 
non-compliance with Rule 6 of the said Rules of Court. 

By section 2 of the Matrimonial Causes Ordinance, chapter 143, sub-
ject to any Ordinance, the Supreme Court shall exercise all jurisdiction in 
respect of divorces and other matrimonial causes and disputes in as full and 
complete a manner as it has hitherto exercised jurisdiction in divorce and 
matrimonial causes under the Roman Dutch common law, and that Juris-
diction shall as far as possible be exercised in the same manner and in ac-
cordance with the same principles and rules as jurisdiction in those matters 
is exercised by the Probate Divorce and Admiralty Division of the High 
Court of Justice in England subject to any Rules of Court made under the 
Ordinance or the Supreme Court of Judicature Ordinance, Chapter 10 or 
any amending Ordinance. 

L. A. Hopkinson (R. S. Miller with him), for petitioner. 
J. L. Wills, for respondent. 
J. A. Luckhoo K.C., for co-respondent Archer. 

Cur. adv. vult. 
LANGLEY, J.: Counsel for the respondent raises three issues in this 

summons connected with the petition praying for the dissolution of mar-
riage filed on the 23rd May, 1939, by the petitioner. Counsel for the co-
respondent supports those issues. 

Counsel for the petitioner admits that the affidavit sworn by the peti-
tioner verifying the said petition does not comply with paragraph 1 of Rule 
4 of the Rules of Court (Matrimonial Causes) 1921 (hereinafter called the 
local Rules). Certain 
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matters which were within the knowledge of this deponent were sworn to 
only as being true to the best of his knowledge and belief. The Court is en-
titled to the best evidence available. It is important that a clear distinction 
should be drawn between matters within the personal knowledge of a de-
ponent and those upon which he has to depend on the information of other 
witnesses. In this instance his affidavit fails to distinguish between facts to 
which the deponent could have sworn, he being a party present when they 
took place; and to others which he may believe to be true, but to which he 
is not able to swear to be true from his own knowledge. Had these defects 
stood alone the Court would have ordered the petitioner to provide a fur-
ther affidavit complying with the provisions of Rule 4 of the local Rules. 

The second issue is that the citation issued by the Registrar, at the in-
stance of the petitioner, was irregularly issued, void and without certain 
authority. Speaking more simply, the form was deficient, because the head-
ing citing His Majesty’s name and titles was omitted from the form of cita-
tion. In my opinion, that omission was material, because it deprived the 
document of its authority. A citation is the initial summons to the party 
upon whom it is served. Byrne’s Legal Dictionary describes it as corres-
ponding, in some respects, to the writ of summons in an ordinary action. 
There can be no question that it is a precept issued from a proper authority 
commanding something to be done in the name of His Majesty the King. It 
is a process issued at the instance of the petitioner for the purpose of giving 
the respondent and co-respondent (if any) notice of the petition filed—the 
contents of that petition affect him, or them, in one way or another—and 
compels them to appear and answer it to protect their interests. That is, 
unless they admit the allegations made in the petition and accept the conse-
quences of the petition being acted upon in their absence. In my opinion a 
fundamental principle is involved. I am of opinion that serious difficulties 
might arise if it became necessary for the Court to take action against any 
person upon whom such a defective document had been served. It might be 
submitted, on his behalf, that he was not called upon to obey a direction 
from the Registrar of the Court in the same way as he would have been had 
he been addressed in a document clothed with the authority of His Maj-
esty’s name. Apart from this material aspect this citation is void in not hav-
ing been framed in compliance with the English Form, as required by Rule 
77 of the local Rules. Rule 77 provides that the forms to be used are those 
in general use in the Divorce Division of the High Court of Justice in Eng-
land with such variations as local circumstances may require. There can be 
no local circumstances which would require the omission of the name of 
His Majesty and authority. The form 
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appears as Form 12 in Browne & Watts on Divorce, 8th Edition, p. 304. On 
the contrary, the omission departs from the well-established practice in this 
Colony of including it on every such document. 

At this point, perhaps, it would be as well to draw attention to the pro-
visions of section 2 of the Matrimonial Causes Ordinance, Chapter 143. 
That section clothes this Court with the jurisdiction “hitherto exercised” by 
the Probate, Divorce and Admiralty Division of the High Court of Justice 
in England. That means the jurisdiction exercised by that Division at the 
commencement of that Ordinance, (that is to say, on the 30th December, 
1916), having regard to the use of the words “hitherto in force.” It is true 
that that jurisdiction is subject to local statutory law but this latter aspect 
does not affect the position in this matter. For the same reason the Rules 
made under the English statutes applicable to this Colony, when the local 
Rules are silent on any matter, are those in force at the last mentioned date. 
The English Rules were made under the provisions of 20 & 21 Viet, c. 85.; 
23 & 24 Vict., c. 144.; 32 & 33, Vict., c. 62, and 38 & 39 Vict., c. 77. 
Various amendments were made by the later statutes but the original Rules 
were brought into force on and after the 11th January, 1866. Those Rules 
formed the basis of the present local Rules. They are for all material pur-
poses the same in the case of those affecting the issues now before me. 
Therefore the English cases and practice are applicable whether the local 
rules are silent, or not. 

I think perhaps that some confusion of thought may have arisen with 
regard to the citation because the English Rules now in force have dis-
pensed with that particular form putting a form known as a “Notice” in its 
place. There can be no question, however, that local Rule 9 calls for a cita-
tion, under seal, to be served and Rule 77 requires that document to be in 
the English form of citation. 

I now pass to the third issue raised. It is submitted that the petitioner 
has not complied with local Rule 6. This rule, as I have said, is to all intents 
and purposes the same as English Rule 4. The objection turns upon the 
construction which may be put upon the phrase “any alleged adulterers 
shall be made co-respondents, unless the Court shall otherwise direct.” 
Counsel for the respondent has submitted, and cited his authority for so 
doing, that the petitioner should have applied for the directions of the Court 
as to the disposal of the unknown adulterers mentioned in paragraph 6 of 
his petition. This matter has several aspects I must confess to having con-
siderable sympathy with the draftsman of the petition. I do not consider 
that the rule makes the position with regard to unknown adulterers clear. 
His difficulties were increased by the fact that apparently there have been 
few, if any local precedents upon which he could 
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work. However the proper procedure is clearly laid down in Pitt v. Pitt 
(1868) L. R. 1 P. & D. 464. It is necessary to apply for leave to proceed, 
without making a co-respondent, although the alleged adulterers may be 
unknown. Further, by the judgment in Penty v. Penty, Johnson and Sa-
bingie (1882) L.R. 7 P. D. 19 the practice was stated to be that, although 
one adulterer be named, application must still be made to the Court for per-
mission to dispense with further co-respondents. Tollemache v. Tollemache 
(1858) 28 L.J. P. 2 directs that such application should be made by the peti-
tioner at once for an order to be excused from making a co-respondent a 
party to divorce proceedings. Perhaps two small points might usefully be 
amplified in that last judgment. Obviously, the words “at once” mean be-
fore the application for the issue of the citation. It is essential that before 
the Court is asked to issue a formal process, such as a citation, all parties to 
the issue should be named, or authority obtained for the omission of their 
names, if they are known to the petitioner. 

The second aspect to which I desire to draw attention is that circum-
stances may arise in which the petitioner may, or may not, know the name 
of an adulterer; in either case the Court may grant permission to the peti-
tioner to proceed in the matter without naming a co-respondent. In other 
words a petitioner may obtain a dissolution of marriage without a co-
respondent being named at all. Sir Frederick Juene, President of the Pro-
bate, Divorce and Admiralty Division, confirmed counsel for the respon-
dent’s submission in the last mentioned case that it was a matter of consid-
erable importance that these motions should come before the Court, as oth-
erwise petitions might slip through by collusion between the parties. 

I will now revert to a question of practice mentioned by the same Judge 
in Pitt v. Pitt. He said the Court will not dispense with a co-respondent on 
the strength of an affidavit of the petitioner alone, except in special circum-
stances. The same ruling appears in Leader v. Leader, (1863) 32 L.J. P. 
136. No such special circumstances are alleged to exist in this case. It is 
therefore necessary in all cases where application is made to the Court to 
dispense with an unknown adulterer, for the affidavit of the petitioner to be 
supported by some one who has assisted to trace the co-respondent, or who 
can depose as to the facts stated in the petitioner’s affidavit. 

How far has the petitioner complied with these several requirements? 
His affidavit supporting or verifying his petition does not comply with lo-
cal Rule 4. He has failed to apply for the permission of the Court to be ex-
cused from citing the unknown adulterers, or rather for permission to pro-
ceed without them. But a document purporting to be a citation has been 
served on the other parties. He has failed to provide independent testi- 
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mony that all efforts reasonably possible have been made to establish the 
identity of those unknown adulterers. He has caused a defective citation to 
be served upon the other parties which is void and without certain author-
ity. The cumulative effect of these failures to comply with the rules and 
practice render these proceedings grossly irregular and void. In my opinion 
they should be set aside and the petitioner given leave to make a fresh start, 
if he so desires. I feel that the situation created by including unknown adul-
terers was difficult—the other irregularities should not have arisen. The 
respondent and co-respondent have been made parties and forced to assert 
their rights. They have done this under protest, and it is only just that they 
should be given their costs for this appearance. 

The Court orders that these proceedings be entirely set aside and that 
the petitioner shall pay the taxed costs of the respondent and co-
respondent. On or after the payment of the said taxed costs by the peti-
tioner to the respondent and co-respondent, the petitioner is granted leave 
to commence proceedings anew. 

I might mention that the case of Slaytor v. Slaytor (1897) P. 85 was 
mentioned by all counsel but I do not mention it as the principles involved 
in that case are merely confirmatory of those I have dealt with in this judg-
ment. Fit for counsel. 

Solicitors :   H. A. Bruton, for petitioner;  
W. D. Dinally, for respondent;  
D. P. Debidin, for co-respondent Archer. 
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MONTAGUE HENRY WHITE, Plaintiff, 
v.  

TOWN CLERK OF GEORGETOWN, Defendant. 
[1939. No. 88.—DEMERARA.] 

BEFORE CAMACHO C.J., 1939. JUNE 13, 14, 15, 16, 22. 
Local Government—Statutory bodies—Power to impose taxation—Formalities pre-

scribed for observance prior to exercise of power—To be construed as condition prece-
dent—If not fulfilled, levy of taxation illegal—Oath of Office to be taken by appraisers of 
Georgetown Town Council—Condition precedent to validity of appraisement—If not taken, 
appraisement illegal—Georgetown Town Council Ordinance, cap, 86 s. 154 (3)—
Unaffected by Georgetown Rating Ordinance, 1937 (No.23)—Where levy of taxation ille-
gal—Injunction will be granted to restrain.  

Where formalities are prescribed for observance by a statutory body prior to the exer-
cise of a power to impose taxation, compliance with those formalities by that body is a 
condition precedent to the exercise of the power. 

The Legislature intended the Georgetown Town Council to propose and to levy taxa-
tion only in the manner authorised by the Georgetown Town Council Ordinance, chapter 
86. If, therefore, the Council imposed taxation in disregard of the prescribed formalities, 
or in mode other than that laid down by the Legislature, the levy of the taxation would be 
illegal. 

The requirement in section 154 (3) of the Georgetown Town Council Ordinance, chap-
ter 86, that every appraiser, before he enters upon his office, shall take and subscribe an 
oath or affirmation before the Mayor, is imperative and constitutes a condition precedent 
to the validity of the appraisement. 

The Georgetown Rating Ordinance, 1937 (No. 23) does not absolve the Council from 
compliance with the provisions of the Georgetown Town Council Ordinance, chapter 86, 
except in so far as the date of the conclusion of the decennial appraisement is concerned, 
and it does not validate the decennial appraisement if that appraisement was conducted in 
disregard of the safeguards, conditions and formalities prescribed by the Georgetown 
Town Council Ordinance. 

Where application is made to the Court for the purpose of preventing a statutory body 
from levy of taxation upon the subject, and a prima facie case for the issue of an injunc-
tion is made by the plaintiff, it would be wrong to stay the hand of the Court and thereby 
permit the collection of taxes and rates which prima facie are not lawfully collectible. 

Motion by the plaintiff for an interim injunction restraining the Mayor 
and Town Council of Georgetown, their officers and servants, from acting 
on certain general appraisements of properties in the city of Georgetown 
made on the 25th November, 1938, and from levying in and for the year 
1939 town taxes and rates upon the said appraisements. The necessary facts 
and arguments appear from the judgment. 

H. C. Humphrys K.C., (L. M. F. Cabral with him), for plaintiff. 
J. A. Luckhoo, K.C., for defendant. 

Cur. adv. vult. 
CAMACHO, C.J.: By writ dated the 28th March, 1939, issued against 

the Town Clerk of Georgetown, the plaintiff invokes the 
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equitable jurisdiction of the Court to restrain the Mayor and Town Council 
of Georgetown, their officers and servants, from acting on certain general 
appraisements of properties in Georgetown made on the 25th of November, 
1938, and from levying in and for the year 1939 town taxes and rates upon 
the said appraisements. Pending the trial of the issues raised by the action 
the plaintiff applies for interim injunctions. 

The action is brought by virtue of section 224 of Chapter 86 which en-
ables, inter alios, any registered voter to apply to the Supreme Court for an 
injunction to restrain the Town Council from performance of any illegal or 
improper act notwithstanding that there may exist some other legal remedy 
therefor. 

By the Ordinance the Council are empowered to order a general ap-
praisement of all properties in the City of Georgetown at intervals not ex-
ceeding ten years (s. 153), and to appoint appraisers “for the purposes of 
the Ordinance” (s. 154 (1)). The enabling law requires every appraiser be-
fore he enters upon office to take and subscribe an oath or affirmation be-
fore the Mayor faithfully, honestly and diligently to perform the duties of 
his office. The Mayor by the same section is authorised to administer the 
oath (s. 154 (3)). The law further requires that the Council shall give notice 
of their intention to make a general appraisement by publication thereof in 
the Gazette (s. 155). On the completion of the appraisement the appraisers 
are directed to transmit it to the Town Clerk who in turn is required within 
14 days thereafter, to summon a meeting of the Council to consider and 
approve it. In considering the appraisement the Council are empowered to 
reduce or augment the amount at which any lots or buildings comprised in 
it are appraised (s. 161 (1)). Any proprietor aggrieved by the decision of 
the Council may exercise a right of appeal to the Magistrate’s Court of the 
Georgetown Judicial District whose decision on the question is declared to 
be final (s. 161 (3), (4) (5)). The law further casts on the Council the duty 
on or before the 15th of November in each year, to transmit to the Gover-
nor a written report containing an estimate of expenditure for the ensuing 
year with a statement of ways and means together with a statement of the 
amount of the tax calculated upon the appraised value of properties within 
the City, intended to be levied to meet that expenditure (s. 132 (3)). Subse-
quent to the publication of the report, as further required by s. 132 of the 
law, the Council are authorised to levy in each year the amounts of the 
taxes upon the appraised value of properties within the City and which are 
rendered liable to execution therefor. 

In addition to the decennial general appraisement the Town Council 
appoint in and for each year under the authority of the Ordinance apprais-
ers to value improvement and deterioration of properties within the City to 
the end that the annual taxes and rates on individual properties may be eq-
uitably varied according 
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to the increased or decreased values thereof (ss. 158,160). On the 13th 
May, 1937, the Council appointed three appraisers “for the year 1937 at a 
remuneration of $3 for each appraisement made on account of improve-
ment and $5 for each appraisement on account of deterioration.” The fol-
lowing form of oath was administered to the appraisers:— 

“I………….do swear that I will faithfully, honestly and diligently 
perform the duties as one of the appraisers on behalf of the Mayor 
and Town Council of the City of Georgetown for the year 1937.”  

Although no evidence has been tendered on the point I must assume that 
the appraisers so appointed and so sworn performed the duty of appraising 
improvements and deterioration for the year 1937 and that their duties un-
der that appointment terminated on the 31st day of December, 1937. In the 
same year the decennial general appraisement under s. 153 of the Ordi-
nance fell to be made and on the 6th of August, 1937, the Town Clerk on 
behalf of the Council informed the three persons who had previously been 
appointed appraisers to evaluate improvements and deterioration that “the 
Council had been pleased to appoint you . . . . . . to be appraisers to carry 
out the general appraisement of all City properties which under s. 153 of 
Cap. 86 falls to be made during the current year.” 

The Council had previously, that is to say, on the 31st July, 1937, pub-
lished a notice in terms set out in paragraph 9 of the plaintiff’s affidavit 
presumably with intent to comply with the provisions of s. 155. 

The appraisers proceeded with the valuation of city properties for the 
purpose of the decennial general appraisement and as it became evident 
that the appraisement would not be completed before the 31st December, 
1937, Ordinance No. 23 of 1937 was enacted. Section 2 of that Ordinance 
enabled the Council to levy the town taxes and rates for the year 1938 on 
the basis of appraisements for the year 1937. Section 3 of the Ordinance 
provides that the general appraisement commenced in 1937 shall continue 
until concluded and that the taxes and rates to be levied in respect of the 
year 1939 shall be computed upon the basis of such general appraisement. 
Section 4 of the same Ordinance declares that the general appraisement 
ultimately approved by the Council or fixed on appeal shall take effect 
from the 1st day of January, 1937. 

Counsel who appeared for the plaintiff grounds the application for in-
terim injunctions on the following submissions. He says in effect:— 

(1) the Council did not order and direct a general apprasement as re-
quired by s. 153;  

(ii) the Council did not publish notice of intention to make a general 
appraisement as required by s. 155; 
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(iii) (a) the appraisers failed to take and the Mayor failed to administer 
the oath required to be taken and administered by and to persons 
appointed to conduct a general appraisement; 
(b) alternatively, the oath if administered for the purpose of the 
general appraisement was wrong in form and invalid;  

(iv) the provisions of section 161 were disregarded in that the Council 
did not consider and approve, in the manner the law requires, the 
general appraisements submitted by the appraisers;  

(v) the directions of s. 132 (3) (b) were not obeyed;  
(vi) the directions and provisions contained in ss. 153, 154, 155, 161, 

132 and 133 are conditions precedent to taxation the non-
observance of which renders the appraisement and the consequent 
imposition and levy of taxation illegal.  

Learned Counsel who appears for the defendant submits:— 
(i) compliance by the Council with all the requirements of the law;  
(ii) assuming non-compliance by the Council with such require-

ments, those requirements do not constitute conditions prece-
dent;  

(iii) assuming such requirements are conditions precedent Ordi-
nance No. 23 of 1937 absolves the Council from compliance 
therewith and validates every omission, irregularity or illegal-
ity;  

(iv) assuming the Court does not approve the foregoing submis-
sions the Court would nevertheless have regard to the balance 
of convenience, the hardship which. would be inflicted on a 
public body, and would not lightly grant interim injunctions 
against the Council;  

(v) the balance of convenience, is weighted in favour of the Coun-
cil.  

Before passing to consideration of the plaintiff’s contentions and the 
answers rendered by the defendant I would advert to the principles of law 
which, in my opinion, control the exercise of the Court’s jurisdiction and 
discretion in proceedings of this nature. 

A corporate body constituted by statute for certain purposes is regarded 
as so entirely the creature of statute that acts done by it without the pre-
scribed formalities would in general be null and void: The King v. All 
Saints, Derby (1810) 13 East, 143. Moreover, taxing enactments are to be 
strictly construed in favour of the subject. It follows that where formalities 
are prescribed for observance by a statutory body prior to the exercise of a 
power to impose taxation compliance with those formalities by that body is 
a condition precedent to the exercise 
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of the power. “Rates are a tax upon the subject and it is a sound general 
rule that a tax shall not be considered to be imposed without a plain decla-
ration of the intent of the legislature to impose it:” per Tenterden, C.J., in 
Hull Dock Co. v. Brown (1831) 2 B. & Ad. 58. 

The legislature by Cap. 86 have conferred on the Council authority to 
impose taxation subject to certain safeguards or a power to tax limited as to 
its mode: Chambers v. The Manchester and Milford Railway Coy. (1864) 
33 L.J. Q. B. 268. In my opinion the legislature intended the Council to 
propose and to levy taxation only in the manner authorised by the Ordi-
nance If therefore the Council are proved to have imposed taxation in dis-
regard of the prescribed formalities or in mode other than that laid down by 
the legislature, the levy of the taxation would, in my opinion, be illegal. 

In considering the grant or refusal of an interim injunction “the Court is 
bound not to go out of its way in order to give the plaintiff an opportunity 
of obtaining, previously to the hearing, the opinion of the Court upon the 
subject matter of the suit,” (Skinners Coy. v. Irish Society, (1836) 1 My. & 
Cr.. 162) and the Court will express its opinion only so far as may be nec-
essary to disclose the reasons for which the interlocutory application is 
granted or refused. In this judgment, therefore it is my purpose to refrain 
though it may be difficult of attainment, from entering, more than is neces-
sary, into the merits of the case. 

Where a prima facie case is made out for the grant of an interim in-
junction the Court may impose such restraint as may stop the mischief 
complained of or, generally speaking, may in its discretion refuse to grant 
the injunction on the ground that the balance of convenience is in favour of 
the person against whom the injunction is sought. On the other hand if the 
injunction invoked is an injunction to restrain a statutory body from con-
tinuance of illegal acts which affect the public at large the balance of con-
venience would not be depressed on the side of the offending body. 

The principles of law to which I have made reference would of course 
be inapplicable if, as is urged by the defendant’s counsel, Ordinance No. 23 
of 1937 was enacted for the purpose of validating and did in fact validate 
all irregularities or illegalities. 

The first point taken by the plaintiff is that the Council did not in fact 
at any time order or direct a general appraisement under s. 153. Reference 
to the minutes of the Council of the 3rd August, 1937, discloses that a 
meeting of the Council was summoned to consider “the question of fixing 
land values in connection with the general appraisement.” At that meeting 
a general discussion ensued. The Mayor indicated that the object of the 
meeting was to communicate to the appraisers the Council’s 
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views relative to the value of the city lots and the Town Clerk referred to a 
prior appointment of appraisers “for the year 1937 in the ordinary course.” 
The Town Clerk added that arrangements in connection with a general ap-
praisement had not been definitely settled and therefore the appraisers had 
not been instructed on the conduct of a general appraisement. The minutes 
bear witness to agreement by the Council that “the appraisers appointed for 
the year 1937 be notified that they would be required to carry out the gen-
eral appraisement.” The Town Clerk was accordingly directed to prepare a 
draft letter addressed to them embodying the terms on which they were 
appointed, to make the decennial appraisement. It was emphasised by the 
learned counsel for the plaintiff that nowhere in the minutes of the 3rd Au-
gust is there evident any formal resolution “ordering or directing” a general 
appraisement as required by s. 153. I do not agree that a formal resolution 
is essential provided it be shown that notwithstanding the absence of a 
formal resolution the Council did in fact determine that a general ap-
praisement should take place in the year 1937. (s. 88). The Council would 
appear to have considered a formal resolution unnecessary regard being 
had to the terms of the law which requires a general appraisement every 
decennial period. The Council did nevertheless agree on the appointment 
of appraisers to make a general appraisement, and I hold, not without some 
hesitation however, that the Council thereby complied with the statutory 
requirement to “direct” a general appraisement. 

This conclusion however does not dispose of the questions. Having di-
rected that there should be a general appraisement it became the duty of 
each appraiser on appointment and before he entered upon his office to 
take the prescribed oath and it was equally the duty of the Mayor to admin-
ister that oath. 

The Town Council are charged with the administration of the Ordi-
nance. An obligation is cast upon them to ensure obedience by themselves 
and all others to all its terms. I do not accept the proposition that the ap-
praisement is unaffected by failure of the appraisers to take the necessary 
oath or that the only sanction attached to such failure is liability of the ap-
praisers to penalties. I cannot find in the Ordinance any authority in support 
of the submission and the absence of any provision to that effect points to 
the intention of the legislature to render the taking of the oath of office a 
condition precedent to an appraisement. 

In my view the requirement “every appraiser before he enters upon his 
office shall take and subscribe an oath or affirmation before the Mayor” is 
imperative and constitutes a condition precedent to the validity of the ap-
praisement. It is a safeguard provided by the Legislature in protection of 
the persons to be taxed. The letter of the 6th of August, 1937, addressed to 
the 
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appraisers was, I entertain no doubt, intended to implement the decision 
reached by the Council on the 3rd August to proceed with the general ap-
praisement. The oath of office was not however administered to the ap-
praisers. 

It is argued by counsel for the defendant that the letter of the 6th Au-
gust is otiose and that the communication of the 13th May, 1937, in fact 
appointed the persons to whom it was addressed appraisers for the purposes 
of the general appraisement inasmuch as the appointment was “for the year 
1937.” Moreover, he further alternatively contends, that the oath which was 
administered to those persons following upon the appointment of the 13th 
May is sufficient compliance with the section and covers the August ap-
pointment of those same persons. I am unable to subscribe to this view. 
The appointment of the 13th May, 1937, by its very terms, confined the 
appointment to appraisement of improvements and deterioration. Granted 
for the purposes of the argument, that the oath administered is sufficient 
compliance, as to form, with the statute, I cannot agree that the oath which 
was administered and taken with intent to bind the appraisers honestly and 
diligently to appraise only improvements and deterioration constitutes a 
promise by the same persons honestly and diligently to perform other and 
wider duties involved in the conduct of the general appraisement. 

In my opinion the Council have failed to comply with the requirement 
of s. 154 (3) of Cap. 86, a requirement which I hold to be a condition 
precedent to the validity of the appraisement. It was pressed upon me by 
learned counsel for the defendant that although the Court might arrive at 
such a conclusion Ordinance No. 23 of 1937 absolves the Council and in-
ferentially validates all their acts and omissions relative to the 1937 decen-
nial appraisement. Examination of the Ordinance does not lend support to 
the point. The enactment enables the 1938 town taxes and rates to be com-
puted on the basis of the appraisements operative in 1937. Although sec-
tion 3 of the Ordinance provides for the continuance of the 1937 decennial 
appraisement until completion and although the taxes and rates for 1939, 
are to be computed on the basis of that appraisement the section clearly 
presupposes the conduct by the Council of the decennial appraisement, 
other than the requirement for its conclusion in 1937, in accordance with 
the safeguards and conditions laid down in the parent legislation. Section 4 
of the Ordinance, by its reference to approval by the Council of the decen-
nial appraisement pursuant to s. 161 of the principal Ordinance fortifies 
that view. 

I hold that Ordinance No. 23 of 1937 does not absolve the Council 
from compliance with the provisions of Cap. 86 except in so far as the date 
of the conclusion of the decennial appraisement is concerned and I also 
hold that the Ordinance in question 
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does not validate the decennial appraisement if that appraisement was con-
ducted in disregard of the safeguards, conditions and formalities prescribed 
by the principal ordinance. Consequentially I hold that a prima facie case 
for interposition by this Court is made out. 

Having come to this conclusion, in order to avoid discussion of the 
merits of the action further than is necessary to dispose of the application, I 
refrain from consideration of the other grounds advanced by the plaintiff. 

I cannot however evade examination of the question of “balance of 
convenience.” Certain figures have been supplied to the Court which tend 
to show that the issue of interim injunctions would have the effect of em-
barrassing the Council in the conduct of their affairs. The consequences of 
the exercise by the Court of its jurisdiction although regrettable cannot, in 
the circumstances of the case, effectively influence the Court’s decision. 
As was pointed out in the course of the argument the application is not 
made to remedy a common law wrong such as a nuisance committed by 
one individual against another. The application is for the purpose of pre-
venting a statutory body from levy of taxation upon the subject. 

Having come to the conclusion that a prima facie case for the issue of 
injunctions is made by the plaintiff it would, in my view, be wrong to stay 
the hand of the Court and thereby permit the collection of taxes and rates 
which prima facie are not lawfully collectible. 

The injunctions asked for are therefore granted in terms of paragraph 4 
of the Indorsement of Claim on the Writ. The plaintiff is entitled to his 
costs of the motion. 

Motion granted. 
Solicitors: J. E. DeFreitas; F. Dias. O.B.E. 
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SAMUEL DUNCAN, Appellant, Defendant, 
v. 

BERYL DUNCAN, Respondent, Complainant. 
[1939. No. 87.—DEMERARA.] 

BEFORE FULL COURT: CAMACHO, C.J., AND LANGLEY, J. 
1939. JUNE 23, 30. 

Husband and wife—Persistent cruelty—Evidence of—Sum total of ill-treat-
ment, threats, fear of bodily harm—Conjoint effect of—Complaint by wife for 
maintenance. 

Husband and wife were married on 22nd June, 1932. The husband generally 
made threats to his wife to get her to do things, and he became intoxicated from 
time to time. In 1932 the husband assaulted the wife, and shortly after she had a 
miscarriage. In 1933 the husband assaulted the wife with a police cane: in the 
same year and on another occasion he slapped and flogged her. In 1935 he 
struck her with a chair and threw water from a bucket over her. In 1936 he 
threatened her. In August, 1937, he struck and cut her hand. On 24th October, 
1937, the husband again assaulted the wife and chased her away from the mat-
rimonial home. On her return the husband again assaulted her and sent her away. 
The following day he threatened to kill her. The wife went to the hospital where 
a doctor on examining her, found abrasions on left side of neck, on centre of 
chest and on left lumbar region and contusions on forehead and head. 

Held, that the sum total of the ill-treatment meted out by the husband to the 
wife, combined with the threats which he made to her, conjoined to the fear of 
bodily harm which she must naturally have entertained, justified the magistrate 
in finding that the husband was guilty of persistent cruelty to his wife. 

Appeal, by the defendant Samuel Duncan from a decision of Mr. J. H. S. 
McCowan, Stipendiary Magistrate, Georgetown Judicial District, adjudging 
that the complainant Beryl Duncan was no longer compellable to cohabit 
with the defendant, giving to the complainant the custody of the minor child 
of the marriage between the complainant and the defendant, and directing the 
defendant to pay for the maintenance of the complainant and of the child the 
sum of $3 per week. The necessary facts appear from the judgment. 

C. A. Burton, for appellant. 
L. A. Hopkinson, for respondent. Cur. adv. vult. 
The judgment of the Court was read by the Chief Justice, as follows:— 
This is an appeal against the decision of the Stipendiary Magistrate of 

the Georgetown Judicial District, arising out of matrimonial differences, 
who adjudged that the respondent was no longer compellable to cohabit 
with the appellant, gave custody of the minor child of the marriage to the 
respondent and directed the appellant to pay for her maintenance and that 
of the child the sum of $3 per week. 

The parties were, married on 22nd June, 1932. In October, 1937, the 
respondent issued a complaint against the appellant on the ground of his 
persistent cruelty and invoking the orders 
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which were made by the Magistrate. The appellant has appealed from the 
Magistrate’s decision on the ground that he was wrong in law, inasmuch as 
the evidence on the whole was not sufficient to establish a case of persis-
tent cruelty. The evidence which the Magistrate had before him is as fol-
lows:— 

In 1932 the respondent suffered a miscarriage due, she alleged, to ill-
treatment by the appellant. Particulars were given in evidence. It is not 
clear that the act of the appellant did in fact cause the miscarriage. It is 
however undenied that some hours after the assault the miscarriage oc-
curred. In 1933 the appellant assaulted the respondent with a police cane. 
In the same year and on another occasion he slapped her and he also 
flogged her. In 1935 he struck her with a chair and it would appear threw 
water from a bucket over her. In 1936 he threatened her. The respondent 
alleged that the appellant became intoxicated from time to time. In August, 
1937, the appellant struck and cut the respondent’s hand. On 24th October, 
1937, the respondent alleged, the appellant again assaulted her, and chased 
her away from the home. On her return the appellant again assaulted her 
and sent her away. The following day he threatened to kill her. She went to 
the hospital and was there examined by Dr. Ferdinand who certifies that on 
his examination of the respondent he found abrasions on the left side of the 
neck, abrasions on the centre of the chest, abrasions’ on her left lumbar 
region and contusions on forehead and head. 

The appellant himself when before the Magistrate admitted that he beat 
the respondent when he gave an order, that on the 21st October, 1937, he 
slapped her twice and that he “went for a strap to give her a hiding.” He 
denied causing the injuries certified by the doctor but admitted that he gen-
erally “made threats to her to get her to do things.” He also admitted that he 
had been a hard drinker and still drinks. He explains the respondent’s mis-
carriage by stating that she slipped when she sat on the bed beside him, He 
admitted that in 1933 he threatened to flog her and that one Mrs. Dinally 
came to the respondent’s assistance when “I had a chair.” 

The Magistrate, in the view of the Court, had before him sufficient evi-
dence on which he could come to the conclusion at which he arrived. 
Counsellor the appellant urged that admitting the assaults complained of 
each of them was of a trifling nature and did not amount to legal cruelty. 
This Court is of opinion that the sum total of the ill-treatment meted out by 
the appellant to the respondent, combined with threats which he made to 
her, conjoined to the fear of bodily harm which she must naturally have 
entertained, justified the Magistrate in finding that the appellant was guilty 
of persistent cruelty to the respondent. 

The appeal is therefore dismissed. Costs awarded to respondent at 
£4.4.0. Appeal dismissed. 
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JAMES R. RAMNARAINE, Appellant (Claimant), 
v.  

HARRY HANOMAN, Respondent (Defendant). 
[1936. No. 106.—DEMERARA.] 

BEFORE FULL COURT: CAMACHO, C.J., AND LANGLEY, J. 
1939. JUNE 23, 30. 

Sale of goods—Contract by hirer—To pay purchase price by instalments—Property to 
pass to hirer on full payment—Agreement to buy—Sale of Goods Ordinance, cap. 65, s, 27. 

Bill of sale—Instrument—Charge or security created by—Power of distress given 
by—Bills of Sale Ordinance, cap. 67, ss. 3, 5. 

A contract by a hirer to pay a fixed sum per month until the full price of the subject 
matter be paid when it is to become his own property is, in the absence of a provision that 
he might terminate the hiring by delivering up to the owner, an agreement to buy, not 
withstanding provisions enabling the owner to put an end to the agreement on the hap-
pening of stated contingencies. 

An agreement of sale of a motor car contained the following clause: 
“The purchaser hereby agrees to keep the said car in proper condition at all times and 

to be responsible for and effect all repairs to the same whenever necessary and that in the 
event of his failure to perform duly any of the several clauses of this agreement then the 
owner to be at liberty to retake possession of the car and the purchaser shall thereby for-
feit any sum or sums of money he shall then have ready paid.” The amount of purchase 
price secured by the above clause was $35. The agreement was not registered as a bill of 
sale. 

Section 3 of the Bills of Sale Ordinance, Cap. 67, defines a bill of sale to include “any 
agreement whether intended or not to be followed by the execution of any other instru-
ment by which a right in equity to any personal chattels or to any charge or security 
thereon is conferred.” Section 5 declares that “every agreement whereby a power of dis-
tress or levy is given by any person to any other person by way of security for any pre-
sent, future or contingent debt or otherwise for the purpose of security only shall be 
deemed to be a bill of sale.” 

The motor car was levied upon as the property of the purchaser, and the vendor inter-
pleaded. 

Held (1) that the clause in question did not have the effect of retaining the property in 
the vendor, and that it constitutes at most a lien, charge or security in favour of the ven-
dor; 

(2) that the clause in question falls within the definition of a bill of sale in section 3 of 
Chapter 67; 

(3) that it gives a power of distress to the vendor, and is therefore a bill of sale of the 
vehicle under section 5 of Chapter 67; 

(4) that the agreement should therefore have been registered as a bill of sale under sec-
tion 8 of Chapter 67; 

(5) that it was void (a) for lack of registration (b) as not being in the statutory form, and 
(c) as having been given in consideration of a sum under $50. 

(6) that, apart from the clause in question which is void and unenforceable, the judg-
ment debtor agreed to buy the car, and the case falls within section 27 of the Sale of 
Goods Ordinance, Cap. 65; and 

(7) that the property in the motor car passed under the agreement to the judgment-
debtor. 

Appeal from the decision of Mr. A. C. Brazao, Stipendiary Magistrate, 
Berbice Judicial District, dismissing an interpleader 
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claim brought by James R. Ramnaraine against Henry Hanoman who had 
levied upon a motor car as the property of the execution debtor, Ramper-
saud Dabydeen. The necessary facts and arguments appear from the judg-
ment. 

E. V. Luckhoo, for appellant. 

H. C. Humphrys, K.C.; (Mungal Singh with him) for respondent. 
Cur. adv. vult. 

The judgment of the Court was read by the Chief Justice, as follows:— 
This is an appeal against the judgment of the Stipendiary Magistrate of 

the Berbice Judicial District on an interpleader summons issued by the ap-
pellant against the respondent. The appellant claimed that a motor car lev-
ied on by the respondent under a writ of execution at the instance of the 
respondent against a judgment debtor, one Rampersaud Dabydeen, is the 
property of the appellant and not the property of the judgment-debtor. 

The Magistrate found the motor car to be the property of the judgment-
debtor and accordingly declared the levy to be valid. 

The vehicle in question was originally owned by one Herman Vascon-
cellos who delivered it to the judgment-debtor under a hire purchase 
agreement. The judgment-debtor made default in the payment of the hire 
instalments and the vehicle was seized by Vasconcellos. The appellant 
thereupon paid to Vasconcellos the balance of all instalments due by the 
judgment-debtor and the vehicle was delivered to the appellant. The appel-
lant subsequently delivered it to the judgment-debtor under an agreement 
made with the judgment-debtor dated 21st July, 1938. 

The Magistrate found the last mentioned agreement to be one of sale 
and purchase and not one of hire purchase. The ground of appeal is that 
although the said agreement may be an agreement for sale the property in 
the vehicle had not at the time of levy passed to the judgment-debtor and 
that the intention of the parties was that the property should not pass to the 
judgment-debtor until he paid in full the moneys due under the agreement; 
moreover 

(a) appellant by the agreement reserved the right of disposal of the 
vehicle until the conditions of the agreement were performed;  

(b) the appellant, prior to the levy, had, in fact, resumed possession 
of the vehicle. 

The question for the Court in this case is, what is the proper construc-
tion to be put on the agreement of the 21st July, 1938. Is the appellant’s 
construction the construction which ought to be put on the contract? 
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The instrument witnesses (a) the desire of the appellant to sell and the 
sale of the vehicle to the judgment-debtor; (b) agreement by the appellant 
to accept the price of $60; (c) agreement by the judgment-debtor to pay 
immediately to the appellant the sum of $25 in part payment of the pur-
chase price; and (d) the agreement by both parties that the balance of $35 
should be paid by instalments of $10 at the end of each calendar month 
commencing on the 31st July, 1938. 

Clause 5, an independent clause, is as follows:— 
“5. The purchaser hereby agrees to keep the said car in proper con-

dition at all times and to be responsible for and effect all repairs 
to the same whenever necessary and that in the event of his fail-
ure to perform duly any of the several clauses of this agreement 
then the owner to be at liberty to retake possession of the car and 
the purchaser shall thereby forfeit any sum or sums of money he 
shall then have already paid.” 

It would appear from the Magistrate’s reasons for judgment that he was 
asked to find that the agreement in question, by virtue of Clause 5 and the 
reference to “hire purchase” in Clause 4, was one of hire purchase and not 
one of sale and purchase. In this Court it was argued that although the 
agreement may not be a hire purchase agreement it manifested the inten-
tion of the parties that the property should not pass until full payment of the 
price and that the levy was accordingly on a vehicle not owned by the 
judgment-debtor. 

No right however is conferred by the instrument on the judgment-
debtor to deliver up the vehicle to the appellant at any time and although it 
is true to say that under Clause 5 the appellant could and did resume pos-
session thereof, it was not within the power of the judgment-debtor to ter-
minate the contract. A contract by a hirer to pay a fixed sum per month 
until the full price of the subject matter be paid when it is to become his 
own property, is, in the absence of a provision that he might terminate the 
hiring by delivering up to the owner, an agreement to buy, notwithstanding 
provisions enabling the owner to put an end to the agreement on the hap-
pening of stated contingencies. (The Hull Ropes Coy. v. Adams (1895) 65 
L.J.Q.B., p. 114). 

The agreement made between the appellant and the judgment-debtor 
contains an irrevocable promise by the judgment-debtor to pay monthly 
instalments until the full price or balance of $35 shall have been paid. 
When that sum shall have been paid the vehicle is to become the property 
of the judgment-debtor. It is undeniable that apart from Clause 5 of the 
agreement the judgment-debtor agreed to buy the car. The case falls within 
s. 27 of the Sale of Goods Ordinance, Cap. 65. It is however said that 
Clause 5 qualifies the absolute nature of the agreement and 
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manifests an intention that the property shall not pass until payment is 
made in full. In the view of the Court, however, Clause 5 does not have the 
effect of retaining property in the appellant, it constitutes at most a lien, a 
charge or security in favour of the appellant. The present case is similar to 
that of Coburn v. Collins (1887) 35 Ch. D., p 373. 

Section 3 of Cap. 67 defines a bill of sale to include “any agreement 
whether intended or not to be followed by the execution of any other in-
strument by which a right in equity to any personal chattels or to any 
charge or security thereon is conferred.” The Clause under discussion falls 
within that definition. The effect of the Clause is further clarified by sec-
tion 5 which declares that “every agreement whereby a power of distress or 
levy is given by any person to any other person by way of security for any 
present, future or contingent debt or otherwise for the purpose of security 
only shall be deemed to be a bill of sale.” The Clause gives a power of dis-
tress to the appellant as security for the unpaid balance of the purchase 
money and is a bill of sale of the vehicle. The agreement should therefore 
have been registered as a bill of sale under section 8 of the Ordinance. It 
was not so registered and is therefore, if for no other reason, void. More-
over, as a bill of sale it is void as not being in the statutory form (s. 5). It is 
also void as having been given in consideration of a sum under $50 (s. 26). 
As clause five is unenforceable against the respondent the appellant cannot 
set up any prior lien against the claim of the respondent and as the Court 
holds that the property in the vehicle passed to the judgment-debtor under 
the agreement the levy must be held to be valid. 

The appeal is accordingly dismissed, the respondent to have his costs. 
(Costs fixed at £4. 4s. 0d. fee and £1 5s. 0d. disbursements). 

Appeal dismissed. 

Solicitor for respondent: H. B. Humphrys. 
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RAMSALUK, Appellant Plaintiff, 
v. 

SEENARINE, Respondent, Defendant. 
[1939. No. 134—DEMERARA.] 

BEFORE FULL COURT: CAMACHO, C.J., AND LANGLEY, J. 
1939. JUNE 29; JULY 31. 

Moneylender—Registered—Registered address—Transaction carried out 
other than at—Characteristics of genuine loan of professional moneylender—
Moneylender deemed to be there carrying on business. 

Gift—Immovable property—Absolute—Completed by transport—Repenting 
donor—Recall of gift—Court will not assist. 

When a registered moneylender whose business it is to lend money comes to a 
place other than his registered address and carries out there a transaction having 
the characteristics of a genuine business loan of a professional moneylender, it 
must be taken, in the absence of all evidence to the contrary, that he is carrying 
on his moneylending business at the latter place. 

Lutchkumar v. Ramsaluk (1938) L.R.B.G. 111, applied. 
As between donor and donee, the Court will not assist a repenting donor to re-

call his gift. 

Appeal by the plaintiff Ramsaluk from a decision of Mr. F. O. Low, 
Stipendiary Magistrate, Essequibo Judicial District, dismissing a claim 
against the defendant Seenarine on a promissory note. The necessary facts 
and arguments appear from the judgment. 

J. A. Luckhoo, K.C., for appellant.  
E. G. Woolford, K.C., for respondent. 

Cur. adv. vult. 

The judgment of the Court was delivered by the Chief Justice, as fol-
lows:— 

The appeal is from the judgment of the Stipendiary Magistrate of the 
Essequibo Judicial District. The appellant is a registered moneylender who 
lent $15 to the respondent on a promissory note dated the 1st April, 1933, 
bearing interest at the rate of 24 per centum per annum. At the date of the 
plaint the sum owed by the respondent to the appellant for principal and 
interest amounted to $27.30. The Magistrate considered himself bound by 
the decision of this Court in Lutchkumar v. Ramsaluk (1938) L. R. B.G. 
111, and entered judgment for the respondent accordingly. In Lutchkumar 
v. Ramsaluk it was decided, following Cornelius v. Phillips (1918) A.C. 
214, that “when,” in the words of Lord Atkinson, “a registered money-
lender whose business is to lend money, comes to a place other than his 
registered address and carries out there a transaction having the characteris-
tics of a genuine business loan of a professional money- 
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lender, it must be taken, in the absence of all evidence to the contrary that 
he is carrying on his moneylending business at the latter place.” Although 
the appellant in this case is a registered moneylender at no fewer than five 
different addresses, the loan was made by him at Bank Hall, in the Island 
of Wakenaam, a place not included in any of his registered addresses. 

It is contended that the instant case is distinguishable from Lutchkumar 
v. Ramsaluk inasmuch as it was established at the trial before the Magis-
trate that the loan made by the appellant and in respect of which the note 
was given was in substance and actuality incidental to developing and 
working Plantation Caledonia, an estate in which the appellant is finan-
cially and equitably interested and that this was the primary object and pur-
suit of the appellant in making the said loan and therefore brought the ap-
pellant within the exception of section 2 (d) of the Moneylenders Ordi-
nance, Cap. 68, of the laws of the Colony. Alternatively, it was urged, the 
loan was advanced by the appellant as agent or manager of Plantation 
Caledonia for his reputed wife Ballia, for the use of the said Ballia, primar-
ily and mainly to develop and work Caledonia. Plantation Caledonia was 
purchased by the appellant and he paid all the fees of the transport thereof 
as well as the interest on a subsisting mortgage thereon. The receipts for all 
payments were given in the name of Ballia and the transport of the estate 
was passed to Ballia. It would appear also that the appellant expended 
money on the property and the loan to the respondent is alleged to have 
been made to enable the respondent to develop that portion of Plantation 
Caledonia of which he was a tenant. Ballia explains the transport to her by 
the statement that when the appellant kept another wife, she and the appel-
lant quarrelled and that in order to satisfy her he caused Caledonia to be 
transported to her. Ballia also stated that she did not regard Caledonia as 
her property and that the appellant would be at liberty to sell it at any time. 
It is, however, noteworthy that notwithstanding this litigation and the issue 
raised thereon Ballia has not taken any steps, as far as can be ascertained, 
to transport the property to the appellant. 

The first question the Court is called upon to determine is whether the 
appellant at the time of the loan to the respondent was financially and equi-
tably interested in Caledonia, in short, what is the effect of the transport to 
Ballia. It is urged on this Court that Ballia must be regarded as trustee for 
the appellant inasmuch as the circumstances surrounding the transaction 
create such a trust. It is undeniable that no express trust was created and the 
question is whether from the circumstances a trust arises by implication or 
whether the transport to Ballia was a gift from the appellant to her. It is 
clear from the evidence that in order to satisfy Ballia and to avoid further 
difficulties in his 
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home he caused Caledonia to be transported to her. Prima facie he intended 
a gift to her of the property and as the gift was absolute and completed by 
transport Caledonia must be regarded as belonging to Ballia. As between 
donor and donee this Court will not assist a repenting donor to recall his 
gift. (De Hoghton v. Money (1865) 35 Beavon 98). “If a man will improvi-
dently bind himself up by a voluntary deed and not reserve a liberty to 
himself by a power of revocation, this Court will not loose the fetters he 
hath put upon himself, but he must lie down upon his own folly; for if you 
would relieve in such a case you must consequently establish this proposi-
tion, viz.: that a man can make no voluntary disposition but by his will 
only, which would be absurd:” per the Lord Chancellor in Villers v. Beau-
mont (1682) 1 Vernon Rep., p. 101. 

The Court cannot find from the evidence any circumstance which 
would import a trust, on the other hand the Court does find every circum-
stance to denote a gift. If, as the Court finds, the property was given by the 
appellant to Ballia the appellant would not have any financial or equitable 
interest in Caledonia, unless he is able to show the acquisition of an interest 
subsequent to the gift. No such proof has been offered and the Court ac-
cordingly holds that the appellant was not financially and equitably inter-
ested in the estate. To advert to the alternative argument, the evidence does 
not support the allegation that the loan was made by the appellant as the 
agent of Ballia. The promissory note signed by the respondent is a promise 
to pay to the appellant or his order the principal sum with interest at the 
specified rate. There is no evidence to be gathered from this document of 
any agency in the appellant and there is no satisfactory extraneous evidence 
of any agency in the appellant for an undisclosed principal or for Ballia. 
The respondent pleaded the moneylender status of the appellant and that 
the money was advanced other than at his registered address. Although the 
appellant managed Caledonia for Ballia the appellant cannot by virtue of 
that management be said to be carrying on his own business. 

The money advanced by the appellant cannot be regarded as money 
lent in any business of the appellant not having for its primary object the 
lending of money. 

The Court finds the appellant to be a moneylender who lent money at 
an unregistered address. The appeal is therefore dismissed. The respondent 
is entitled to his costs. 

Appeal dismissed. 
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IN THE MATTER OF THE WILL OF VINCENT GOMES  
JARDIM, DECEASED, 

CHARLES CHRISTOPHER RODRIGUES, Plaintiff, 

v. 

SIMEON THEOBALD DASILVA, AND THE ROMAN-CATHOLIC 
BISHOP IN BRITISH GUIANA, Defendants. 

[1939. No. 181.—DEMERARA.] 

BEFORE CAMACHO, C. J., IN CHAMBERS. 

1939. JULY 31; AUGUST 5. 

Will—Construction—Immovable property—Livestock estate—To be managed by 
legatee who was to pay all outgoings and to be entitled to all profits—Nature of bequest—
Life interest subject to defeasance on abandonment by legatee of management of estate—
Livestock on estate passing absolutely to legatee. 

Will—Roman Catholic Church—Bequest for purposes of—Valid as a charitable be-
quest. 

After making certain specific bequest, a testator disposed of the remainder of his estate 
as follows: “I wish and desire that the property known as Dunrobin, East Coast, Berbice, 
be retained after my death and handed over to Simeon Theobald da Silva to manage, he 
to pay all rates, taxes and/or expenses in connection with the management of the said pro-
perty, and to apply any profits made to his own benefit. I leave and bequeath the remain-
der of my property both movable and immovable to the Roman Catholic Church in Brit-
ish Guiana to be used for the furtherance of the said Church in any manner decided upon 
by the Roman Catholic Bishop in British Guiana. 

At the death of the testator and for some time prior to his death, Dunrobin was con-
ducted as a livestock estate. 

Held, (1) that the gift to daSilva does not have the effect of vesting Dunrobin, in him in 
perpetuity. The gift to him of the profits of Dunrobin is not absolute and unlimited: on the 
contrary, it is a qualified gift, qualified that is to say as to time, The direction for delivery 
to da Silva of Dunrobin for the purpose of management thereof coupled with the gift to 
him of the profits to be derived from that management confers on da Silva a life estate in 
Dunrobin subject to defeasance on abandonment by daSilva of the management of the es-
tate; 

(2) that the gift to the Roman Catholic Church in British Guiana to be used for the fur-
therance of the said Church is a good charitable gift, and, as it includes all property not 
specifically disposed of by the testator, Dunrobin will effectively pass to the Roman 
Catholic Church in this Colony after the determination of the management thereof by, or 
by death of, daSilva; and 

(3) that the bequest to daSilva vests in him absolutely the livestock of Dunrobin. 

Originating Summons taken out by Charles Christopher Rodrigues, the 
executor under the will of Vincent Gomes Jardim, deceased, to determine 
certain questions which had arisen on the construction of the will. Simeon 
Theobald da Silva and the Roman Catholic Bishop in British Guiana, the 
persons concerned, 
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were made defendants. The facts and arguments appear from the judgment. 

Carlos Gomes, solicitor, for the executor. 
J. A. Luckhoo, K.C., and E. V. Luckhoo, for the defendant da Silva. 
C. V. Wight, for the Roman Catholic Bishop in British Guiana. 

Cur. adv. vult.  

CAMACHO, C.J.: By his will dated the 4th day of May 1938, Vincent 
Gomes Jardim who died on the 24th May, 1938, after certain specific be-
quests, disposed of the remainder of his estate in terms following:— 

“I wish and desire that the property known as “Dunrobin,” East 
Coast, Berbice, be retained after my death and handed over to 
Simeon Theobald daSilva to manage, he to pay all rates taxes and/or 
expenses in connection with the management of the said property, 
and to apply any profits made to his own benefit. 

“I leave and bequeath the remainder of my property both mov-
able and immovable to the Roman Catholic Church in British Guiana 
to be used for the furtherance of the said Church in any manner de-
cided upon by the Roman Catholic Bishop in British Guiana.”  

The testator appointed Mr. Charles Christopher Rodrigues sole execu-
tor of his will. 

The executor by originating summons, in which Simeon Theobald da 
Silva and the Roman Catholic Bishop are named as defendants, invokes the 
ruling of the Court on the true construction of these provisions of the will. 

Only one relevant fact requires mention, namely, at the death of the 
testator and for some time prior to his death “Dunrobin” was conducted as 
a livestock estate. 

Out of the submission the following questions arise for determination 
by the Court:— 

(a)Does “Dunrobin” pass to Mr. da Silva in perpetuity? 
(b)Assuming that “Dunrobin” does not pass to Mr. daSilva in per-

petuity and is ultimately part of the residuary estate of the tes-
tator is the residuary bequest and devise to the Roman Catholic 
Church a valid charitable bequest and devise? 

(c) Does the bequest to Mr. da Silva vest in him, absolutely, the 
livestock in “Dunrobin”? 

As to (a). The executor contends that the gift to Mr. da Silva does not 
have the effect of vesting “Dunrobin” in Mr. da Silva in perpetuity. I con-
cur in the submission. Stewart v. Garnett (1830) 3 Simon Rep. 398 is on 
this particular point distinguishable from the instant case. In the former 
case a testator disposed of his property as follows: “I give devise and be-
queath one moiety 
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of the rents issues and profits of my estate named Islington and Cove’s Pen 
in the Parish of St. Mary (Jamaica) to be divided equally amongst my 
grandchildren.” The other moiety of the rents issues and profits he gave to 
his surviving son. The Vice-Chancellor held that the devise, of the rents 
issues and profits of the estate was equivalent to the devise of the estate 
itself. The principle which guides the Court is figuratively explained by 
Lord Halsbury in Coward v. Larkman (1888) 60 L.T. 1, to be “that the giv-
ing of the fruit in an unqualified and absolute manner is a perpetual gift of 
the tree. That if you give the income of real or personal estate and the gift 
of the income is absolute and unlimited it is impossible to doubt that the 
corpus must have been included in the gift.” In the will under examination 
it cannot be said that the testator gives to Mr. da Silva the profits of “Dun-
robin” in an unqualified and absolute manner. The gift takes the form of a 
direction to deliver “Dunrobin” to Mr. da Silva to be managed by him and 
to apply to his own benefit such profits only as may be derived from his 
management of the property. The distinction between this case and the Ja-
maican case is well illustrated in Coward v. Larkman. A testator gave to 
his wife all the household furniture, etc., in his house at E and desired that 
she should “have the free use and occupation of the said house and that an 
inventory of the furniture, etc., should be made and kept therewith.” In 
construing this provision of the will Lord Watson observed: “It is settled 
that a gift of use and occupation passes an estate in the subject of it; but 
whilst questions have frequently arisen whether the grantee must use and 
occupy by himself or may do so by others, it has never been decided that 
the words import an unlimited gift, that is to say, a gift in perpetuity. I have 
come to the conclusion that the bequest of use and occupation was not in-
tended by the testator to be unlimited, but was meant to be strictly personal 
to the legatee, and I am accordingly of opinion that the interest of the ap-
pellant in the house has been rightly declared to be an estate for life.” Ap-
plying the ratio decidendi of Stewart v. Garnett and Coward v. Larkman I 
hold that the gift to Mr. da Silva of the profits of “Dunrobin” is not abso-
lute and unlimited, on the contrary, that it is a qualified gift, qualified, that 
is to say, as to time. The direction for delivery to Mr. da Silva of “Dun-
robin” for the purpose of management thereof coupled with the gift to him 
of the profits to be derived from that management confers, in my opinion, 
on Mr. da Silva a life estate in “Dunrobin” subject to defeasance on aban-
donment by Mr. da Silva of the management of the estate. 

As to (b). Is the residuary bequest and devise to the Roman Catholic 
Church in British Guiana a good charitable bequest and devise? If it is, 
then “Dunrobin”, after the determination of Mr. da Silva’s interest in the 
property, together with the remainder 
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of the testator’s estate not specifically disposed of will pass to the Roman 
Catholic Church in British Guiana to be used for the furtherance of the said 
Church in any manner decided upon by the Roman Catholic Bishop in 
British Guiana. In re Schoales v. Schoales (1930) 2 Ch. 75, a residuary be-
quest to “the Roman Catholic Church for the use thereof” was held to be a 
valid charitable bequest. In MacLaughlin v. Campbell 1906) 1 Ir. Rep. 588, 
Fitzgibbon, L.J., in considering the effect of a gift “for such Roman Catho-
lic purposes as the trustees might deem fit and proper,” observed that “if 
the gift were made to the Church, e.g., ‘the Church of Rome’ or ‘the 
Church of Ireland,’ I should think that it would import, at least prima facie, 
the operative institution which ministered religion and gave spiritual edifi-
cation to its members.” In re Barnes, Simpson v. Barnes, (1930) 2 Ch. 80, 
a bequest and devise of the testator’s estate and property to the Church of 
England absolutely was held to be a good charitable gift for it was consid-
ered that such a gift was obviously for the purpose of religion and for giv-
ing spiritual edification. In this case the gift is to the Roman Catholic 
Church in British Guiana to be used for the furtherance of the said Church 
and following the decision in re Schoales and in re Barnes the Court holds 
that the gift is a good charitable gift and, as it includes all property not spe-
cifically disposed of by the testator, “Dunrobin” will effectively pass to the 
Roman Catholic Church in this Colony after the determination of the man-
agement thereof by, or death of, Mr. da Silva. 

AS to (c). It is submitted that the bequest to Mr. da Silva does not con-
fer on him the absolute right to the livestock of “Dunrobin,” that the gift 
vests in him profits only which may be derived from the management of 
the estate, I was unable to ascertain from the learned solicitor who repre-
sented the executor what profits could be contemplated if the beneficiary is 
precluded from sale of the stock as he would be if the corpus thereof does, 
not vest in him. As stated “Dunrobin” in the hands of the testator was a 
livestock estate simpliciter. In giving the profits to be derived from the 
management of that livestock estate what benefit, if the corpus of the stock 
does not pass, did the testator intend to confer on the beneficiary? 

Whatever may be the position under conveyance inter vivos (see 
Turner v. Barclay (1854) 9 Moore P.C. 284, 285) a testamentary gift of a 
West India estate is not on a parity with a gift by will of a farm in England. 
In Lushington v. Sewell (1827) 1 Simon Rep. 435, the Vice-Chancellor 
pointed out the dissimilarity between the two kinds of property: “I should 
have great difficulty” he said “in deciding that if a man gave his West India 
plantation called ‘A’ to a devisee the gift of that plantation as a plantation 
was to be confined to mere realty, for denuded of those accompaniments 
which would make it produc- 
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tive such an estate is rather a burden than a benefit.” The plantation chattels 
were accordingly held to pass under the devise of the plantation. Although 
the livestock on “Dunrobin” are personal chattels they are of a peculiar de-
scription, peculiar in the sense that separated from “Dunrobin”. “Dunrobin” 
would be rendered of little value as a livestock estate. A testamentary gift 
of a West India estate passes the chattels which are essential for the carry-
ing on of the estate. 

By the devise of a life interest in “Dunrobin” the testator must neces-
sarily have contemplated not merely the lands composing the estate but the 
means attached to them by which alone they could produce profits. To hold 
otherwise would be to hold that instead of conferment of a benefit the testa-
tor saddled the object of his bounty with a damnosa hereditas. In Stewart v. 
Garnett Cove’s Pen was a cattle estate conducted, it is true, in connection 
with the cultivated estate Islington, nevertheless, a devise of the rents is-
sues and profits of Cove’s Pen was held to pass to the devisee the livestock 
thereon. Moreover, the direction by the will to manage the property 
strongly supports the view that the testator intended to pass the livestock 
with the life interest in “Dunrobin.” In my opinion the livestock passed 
with the life interest. 

The only question which remains to be considered is the extent of the 
interest which Mr. da Silva takes in the livestock? Is that interest a life in-
terest or does the corpus pass to Mr. da Silva? I consider the testator in-
tended to give the corpus. Unlike the realty the personalty is of highly per-
ishable nature and the testator must have contemplated its disappearance 
before the determination of the life interest. Moreover, the Court again en-
quires, if Mr. da Silva is to be held to be precluded from sale of the stock 
from time to time, what profits could be derived from the testator’s devise 
to him of a life interest in a livestock estate? 

The Court holds that Mr. da Silva is entitled absolutely to the livestock 
of “Dunrobin.” 

It is agreed that costs shall not be ordered. 
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AGNES YOUNG, FOR HERSELF AND OTHER HEIRS UNDER THE LAST 
WILL AND TESTAMENT OF SUSAN ANN GRANT, Plaintiff, 

v. 
MARIA deMONTE DEABREU, Defendant. 

[1938. No. 11.—DEMERARA.] 
BEFORE LANGLEY, J. 

1939. JANUARY 24, 25, 26, 27; FEBRUARY 14. 
Trust—Person clothed with fiduciary character—Failure to carry out obliga-

tions—No personal profit to be made. 
Trust—Immovable property—Co-owners of—Agreement between—One co-

owner to pay taxes leviable on property—Breach of agreement—Failure to pay 
taxes—Property put up for sale in execution—Purchased by co-owner who had 
agreed to pay the taxes—Purchaser trustee for other co-owner in respect of his 
share as it was before the sale. 

Where a person is clothed with a fiduciary character he is not permitted to 
gain any personal profit by reason of any failure on his part to carry out any duty 
or other obligation which rests upon him in his fiduciary character. 

A. and B. were co-owners of immovable property. They agreed among them-
selves, that B. was to pay the taxes leviable by the Town Council on the prop-
erty. B failed to do so. As a result, the land was put up for sale in execution, and 
B. purchased it. 

Held, that B, was a trustee for A. of the share which A. had in the immovable 
property before the sale in execution. 

Action by the plaintiff against the defendant for a declaration of trust, 
and for transport. The necessary facts appear from the judgment. 

E. G. Woolford, K.C., for plaintiff.  
J. L. Wills, for defendant. 

Cur. adv. vult. 
LANGLEY, J.: This action raises an issue as to whether the defendant, 

by her agents, was placed in a fiduciary position when she purchased an 
undivided half share in Lot A, Upper Hadfield Street, Georgetown, with 
various buildings on it. Did she thereby create a trust in favour of them 
both, or did the property become hers absolutely? 

Before dealing with the facts it will be convenient to deal with the dis-
covery made by counsel, during the hearing, of a note made by the Regis-
trar of Deeds on Exhibit P., the first title mentioned in the pleadings origi-
nally, connecting that title, by reference, to another transport by heirs of 
Wortman to Abraham West and others on the 17th May, 1852. Counsel for 
defendant applied to introduce a copy of this transport during the case and 
the Court refused the application on the ground that it referred to a title not 
raised by the defendant in her pleadings. This new title was in opposition to 
another root of title raised by the defendant in paragraph 2 of her defence. 
It was an isolated 
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document without any background supporting it; moreover, the evidence 
adduced and accepted by the defence would appear to show that it has been 
lost by the adverse possession of the plaintiff and her parents for a period 
in excess of 50 years. Counsel for the defendant was offered an opportunity 
by the Court to amend his defence to cover the new title sought to be intro-
duced but did not accept. Had he accepted that offer it would have meant a 
complete re-hearing of the case, as neither party had examined or cross-
examined the witnesses up to the time of the application, which was well 
through the list of the defendant’s witnesses. At the termination of the trial 
counsel for plaintiff asked for leave to amend his pleadings to meet the 
claim that the property in the lot passed to Abraham West in 1852. Having 
regard to the fact that possession of the plaintiff had been proved by wit-
nesses of both the plaintiff and the defendant, it seemed to the Court that no 
useful purpose would be served by allowing the amendment when the legal 
and prescriptive title had been clearly established. The agreements entered 
into by the defendant with the plaintiff and all his action in compliance 
with those agreements support her acceptance of this position. I therefore 
refused the plaintiff’s application to amend the Statement of Claim. 

Very briefly, the facts are that under the will of Susan Ann Grant, de-
ceased, the plaintiff and others were residuary heiresses of this said lot, 
which S. A. Grant had inherited from her father Thomas Green. This lot 
has several co-owners, of whom the defendant is one, all of whom have 
undivided shares running into astronomical figures. Some of these parties 
have quarrelled with each of other so systematically that they could not 
bear to be in each other’s company. A deplorable state of affairs. Questions 
were raised between them as to the apportionment of the city rates, and 
negotiations were carried on to settle this matter between the principals and 
their agents. 

Having heard all the evidence I find that there was a definite verbal 
preliminary agreement made between them during December, 1935 to 
January 1936, that land should be surveyed first, at the expense of the de-
fendant, to enable a valuation to be arrived at, by a professional valuer, 
who should apportion the respective shares of the rates to be paid thereafter 
by the several co-owners. Further, it was agreed that the defendant should 
pay the various rates as they accrued due during the period which might 
ensue between the date of the preliminary agreement and the time when the 
valuer’s decision was available fixing their respective liabilities for the fu-
ture. This last liability was placed on the shoulders of the defendant who 
was in an infinitely better financial position, because the plaintiff had been 
paying rates on the whole property and the defendant was in her debt. The 
plaintiff was then unable to meet the further amounts due. The state of ac-
count for the period before the date of the preliminary agreement was to be 
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investigated in order to ascertain how much each party had paid during that 
period. How much was due on all the property for what I will call the in-
tervening period (that is, from the date of the preliminary agreement to the 
date of the agreement based on the valuation). It was agreed that each party 
should pay a half share of the rates accruing before the final agreement. 
When their future liabilities had been fixed by the valuer an account should 
be prepared on this basis that each should pay half for the period before the 
final agreement. When the total of those half shares had been ascertained, 
then the payments made by each party should be credited to them and any 
balance due either way adjusted. 

The fixing of the proportions of the several parties was a matter of 
some complexity; each party had different interests in the building on the 
land, apart from their fractional share interest in the land itself. The plain-
tiff lived in her own house and received the rents of two other houses on 
the land, which belonged to her tenants. The defendant owned a highly as-
sessed large building on the land. Consequently, the valuer had to take into 
account not only the area occupied by either party, but also the assessable 
value of the buildings owned by each party in addition to their respective 
undivided shares in the land itself. This complicated problem is not for me 
to settle, but it arises because the surveyor, in surveying the property, ap-
parently was anticipating a partition of the land in the future. That was a 
matter not including in the preliminary agreement, which only called for 
such a survey as would provide data for the valuer to do his work in arriv-
ing at an apportionment of the assessments. The situation of the several 
houses made a division of the land an extremely difficult task if the exist-
ing rights of all the parties was to be justly assessed. That an apportionment 
was in the mind of the defendant appears to have been first brought to the 
notice of the plaintiff by the surveyor putting certain paals at points in the 
land. The plaintiff strongly objected and the paals were removed by some 
person. It is not clear to me from the evidence why the defendant should 
have instructed the surveyor, as she must have done to place these paals on 
the land, as there was no question of dividing the land between the parties. 
That would have been a totally different procedure involving the approval 
to the Town Council. On this matter both principals quarrelled and the de-
fendant refused to see the plaintiff. 

After that quarrel the defendant did not pay the rates as she promised 
when they became due; the property was sold by the Council for unpaid 
rates and the defendant attended the public auction and purchased the 
whole right, title and interest of the plaintiff and others in the property. 

Evidence has been adduced that the plaintiff wrote and attempted to 
see the defendant after the quarrel, but before the 



 21
AGNES YOUNG v. M. DE M. DE ABREU. 

sale, asking her to decide on what they should do. The defendant ignored 
the letter and gave the plaintiff notice of her intention to stop paying the 
rates, and on two occasions was able to have the sale postponed. I am satis-
fied that the facts that I have set out above have been proved and that the 
preliminary verbal contract was entered into between the plaintiff and the 
defendant and is clearly evidenced on behalf of these parties by the evi-
dence and correspondence which passed between them. I am satisfied that 
the plaintiff had made payments in respect of the rates, etc., and that when 
the accounting for the period before the final agreement had been com-
pleted, there would have been a balance due to the plaintiff from the defen-
dant, over and above the payments made by the defendant during the inter-
vening period. I am assuming that such intervening period was terminated 
when the defendant failed to pay the first amount of rates falling due. I do 
not consider that the penal period allowed by the Council under the threat 
of levy should be taken into account. That does not affect the position. The 
balance thus due to the plaintiff would constitute consideration for the pre-
liminary agreement and it was brought to the notice of the defendant. Fi-
nally, on this subject, I am satisfied that the defendant agreed to pay and 
did pay the rates during the intervening period right up to the time when he 
decided to discontinue payment. She did this without giving the plaintiff 
notice that she was terminating the contract with her. There seems to be no 
question that these payments were obligations accepted and carried into 
effect by the defendant so long as she thought that she would do so. The 
plaintiff, however, on her behalf knew of his failure to pay these accounts 
and she could have safeguarded her own interests, as she had done in the 
past, for a considerable period by paying the amount due. Can it be said 
that the plaintiff is now debarred from claiming her rights in the property 
which she could have so safeguarded? In my opinion this defendant had 
already committed a breach of his agreement, without giving proper notice 
of his action in failing to carry out his promise to pay the instalment due on 
the rate. The rights of the plaintiff created by that breach date from this 
failure; and any subsequent action by her in postponing sale, were not ad-
verse to the defendant, but gave her more time to carry out her obligations. 
I am satisfied by the evidence of Mr. Butt that it was his chance meeting 
with Mr. Fraser, on the morning of the safe which gave him his first inti-
mation that the Council had taken that action. I do not accept the denial of 
this meeting by Mr. Fraser. He said that he had not been warned of what 
evidence he was to give of this meeting, yet, under cross-examination he 
instantly denied it without the slighting probing of his memory. He was 
immediately positive that he had not met Butt on that morning in America 
Street, several years earlier. Seeing that this witness 
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told the Court that he met Butt six mornings out of seven in that street I do 
not accept his instant denial of such a normal occurrence in his life. 

I do not propose to analyse the evidence at length. Fortunately it is 
largely documentary. The two principals are violently antagonistic and in 
my opinion, not very reliable witnesses. I feel that the defendant hoped to 
have a division of the property which is natural under the circumstances 
but that the plaintiff was not prepared to accept that proposal. Finding that 
her first step to that end were opposed, the defendant decided not to carry 
out her obligations of paying the rates probably knowing that the plaintiff 
was not in a position to do so. She gave notice of this intention to terminate 
the contract and therefore went to the sale as a party to it. She was thus the 
agent of the other two co-owners. 

Where a person is thus clothed with a fiduciary character, he is not per-
mitted to gain any personal profit by availing himself of his position or any 
failure that he may commit to carry out a duty or other obligation which 
rests upon him. This is too well established in law to require the citation of 
authority. 

The Court orders that:— 
(a) the defendant shall pass transport of the right title and interest ac-

quired by her at the public sale in lot A, Upper Hadfield Street, George-
town, Demerara, together with the building occupied by the plaintiff situ-
ated thereon to the plaintiff and her co-heiresses in order that the position 
between these parties may thereby be restored to what it was before the 
sale, and if she fails to advertise the transfer of the said property within two 
weeks of the date of this order (in this order hereafter called “the said 
date”) or shall fail to pass the transport within six weeks of the said date 
the Registrar of Deeds shall immediately upon the failure to advertise or 
pass the said transport within the periods prescribed by this order, take 
such steps as may be necessary to pass the said transport of their undivided 
shares in the said lot to the plaintiff and her co-heiresses; 

(b) the defendant within twenty-one days from the said date shall re-
move from the said lot the wooden house purchased by her from James 
Dunn; 

(c) with a view to carrying out the terms of the above mentioned pre-
liminary agreement each of the said parties to this action shall file with the 
Registration of the Supreme Court an account supported by affidavit veri-
fying same, of all monies spent by each party in payment of all rates due 
on the said lot to the Council from the commencement of the period of ac-
counting intended by the preliminary agreement up to and including the 
date upon which the transport is passed by the defendant or the Registrar in 
accordance with this order. The said accounts to be filed by each party 
within seven days from the last mentioned 
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date. The said accounts shall include all amounts paid by the accounting 
party in respect of all rates payable on the said lot. Also the total amount of 
all rates accrued due and payable on the said lot, and the Registrar shall 
charge each party with one half of the last mentioned total. The Registrar 
shall credit each party with the total amounts of which that party has satis-
fied him were duly paid to the Council. The Registrar shall certify the bal-
ance due from the party who has paid the lesser amount due on the said 
rates. In preparing such account the Registrar shall not allow the defendant 
to credit herself in respect of the purchase price and expenses of sale paid 
by her, only the nett amount due to the Council for rates at the date such 
rates first became due and payable by the defendant to the Council in ac-
cordance with the terms of the preliminary agreement; that is, the Registrar 
shall not allow the defendant to credit herself with any amount paid by her 
to the Town Council, or any other person, in respect of interest on the un-
paid rates, or other sums paid by her in connection with the auction sale, 
mentioned above, of the said lot: or any other expense in connection 
therewith becoming payable on account of the failure of the defendant to 
pay the instalments of rates punctually in accordance with the terms of the 
preliminary agreement. On completion of the above account the Registrar 
shall certify the balance and add, or deduct the same as the case may be, 
from the costs payable in this action by the defendant to the plaintiff. 
Should either party be in default in filing their accounts within the time 
specified in this order, then the Registrar shall prepare the said accounts 
without making any allowance for any sums paid by the party in default in 
respect of any rates due to the said lot; 

(d) either party to be at liberty to take such objection as he may be ad-
vised within fourteen days of the date of the Registrar’s certificate of the 
balanced due by way of summons before a Judge in Chambers; 

(e) the defendant is hereby henceforth restrained from transporting or 
otherwise dealing with the said lot, except in compliance with the terms of 
this order; 

(f) judgment be entered for the plaintiff with taxed costs payable to her 
by the defendant; 

(g) the action be certified as fit for counsel. 
Solicitors: A. McL. Ogle; W. D. Dinally. 

EDITOR’S NOTE.—On appeal, reported in this volume, a new trial was or-
dered. 
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INCORPORATED TRUSTEES OF THE CHURCH IN THE DIOCESE 
OF GUIANA, Petitioners, 

v. 
ISAAC EDWARD MCLEAN, Respondent. 

[PETITION 1937. No. 335—DEMERARA.] 
BEFORE LANGLEY, J. 1939. MAY 11, 13; AUGUST 29. 

Immovable property—Prescription—Declaration of title—Petition for—Procedure—
Guiding principle—Facts to be proved solely by affidavit—Material facts—To be alleged in 
petition and opposition—Additional affidavit to be filed by petitioner—If petitioner desires 
to deal with new matter raised in opposition—Cross-examination of deponents to affida-
vits—Meaning and purpose of—Oral evidence in support of petition or opposition—Only 
to be allowed in exceptional cases—Procedure by way of petition for normal cases only, 
and not where complications or difficulties likely to arise—Alternative remedies—Rules of 
the Supreme Court (Declaration of Title), 1923, rules 2 (4), 5, 6 (4), and 11. 

Parate or summary execution—For recovery of drainage and irrigation rates—In rem 
and not in personam—Civil Law of British Guiana Ordinance, Cap. 7, ss. 2 (2), 16 (3)—
Drainage and Irrigation Ordinance, Cap. 165, ss. 2, 20 (1), 23 (1), 23 (2), 29 (1), 29 (2), 
42, 43. 

Parate or summary execution—In rem—Effect of—Negative rights acquired by pos-
session—Extinguished. 

Construction—Immovable property held or vested in vestry prior to 18th May, 1904—
Vested in Synod—Prescriptive title not acquired on that date, but only possessory rights—
Title does not vest in Synod—Diocese of Guiana Ordinance, Cap. 229, s. 6 (2). 

Roman Dutch law—Repeal of—Saving of existing rights—Adverse possession on 1st 
January, 1917, for less than 27 years—No accrued rights under Roman Dutch law—No 
rights to be preserved—Civil Law of British Guiana Ordinance, Cap, 7, ss. 2 (3), 4 (1)—
Rights of such person to be determined solely by. 

Prescription—Declaration of title—Where required—Root of acquisition of status to 
land—Jurisdiction of Court to issue declaration of title—Extent of. 

Prescription—Adverse possession—Not referable to a lawful title—Patent to owner—
So open that owner would know of it. 

The Rules of the Supreme Court (Declaration of Title), 1923, contemplate a procedure 
based on facts proved solely by affidavit. 

A petition for a declaration of title, and any opposition thereto, must contain a state-
ment of all material facts on which the petitioner, or the opposer, proposes to rely. 

If an opposer raises in his opposition to the petition a material issue, not already raised 
by the petitioner, the petitioner should at once, without further application for leave from 
the Court, file an additional affidavit dealing with that new matter raised by the opposer, 
if he has any material fact relevant to that issue upon which he wishes to rely at the hear-
ing, in order that all material facts will be included in the affidavits of the two parties. 

Where one party applies to have a deponent cross-examined, the opposite party would 
be limited in his re-examination to matters contained in the deponent’s affidavit or to any 
new issues arising in cross-examination. If the Court, of its own motion, calls for a depo-
nent, either party would be allowed to put such questions as the Court might consider de-
sirable. 

The Rules did not contemplate the affidavits of the petitioner and of the opposer being 
regarded as preliminary to the appearance of a series of 
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witnesses for either or both parties at the hearing. It was intended that all normal cases 
should be heard and determined solely on evidence by affidavit. In exceptional cases ad-
ditional oral evidence might be adduced but not so as to provide a means of importing 
new issues which either party may not be prepared to meet. Such new issues should be 
governed by the same rule which controls rebutting evidence, that is to say, something 
which could not reasonably have been foreseen by the party seeking to call evidence of 
new facts. 

The procedure by way of petition for a declaration of title is intended only for simple 
cases where evidence by affidavit is sufficient to meet the case. Where complications and 
difficulties are likely to arise, this procedure should not be adopted. The saving contained 
in Rule 11 of the Rules of the Supreme Court (Declaration of Title), 1923, makes the in-
tention quite clear and indicates alternative remedies. 

Where the remedy pursued for the recovery of rates due under the Drainage and Irriga-
tion Ordinance, chapter 165, is parate or summary execution, the execution is in rem and 
not in personam. 

 In the case of parate or summary execution in rem, the sale in execution of the land 
levied upon extinguishes any negative rights which any person, by the force of posses-
sion, may have acquired in the land or to any part thereof.  

An estate was sold in execution for non-payment of rates due under the Drainage and 
Irrigation Ordinance, Chapter 165. Prior to the sale. A had acquired possessory rights in a 
part of the estate, adverse to B. the owner by transport. 

Held, that the possessory rights of A were extinguished by the sale in execution. 
Section 6 (2) of the Diocese of Guiana Ordinance, Chapter 229, considered. 
Where a person on the 1st January, 1917, had been in adverse possession of a piece of 

land for a period of less than 27 years, he had, by reason of section 4 (1) of the Civil law 
of British Guiana Ordinance, Chapter 7, no accrued rights under the Roman Dutch law 
which could be preserved by section 2 (3) of the Ordinance. 

A declaration of prescriptive title, where required to be obtained under the Civil Law 
of British Guiana Ordinance, Chapter 7, must be so obtained before any status on the land 
accrues. 

After the 1st January, 1920, prescriptive title cannot be acquired except in the manner 
laid down by section 4 (1) of the Civil Law of British Guiana Ordinance, Chapter 7. 

Possession is never considered adverse if it can be referred to a lawful title. 
The right to acquire by prescription is founded on the negligence of the owner in not 

protecting his interests against strangers in possession, but this foundation fails where the 
adverse possession is not patent to the owner and others. A person claiming prescriptive 
title must prove open actual, undisturbed occupation of a definite area adversely to the 
true owner, so open that the owner would know of it. 

Petition by the Incorporated Trustees of the Church in the Diocese of 
Guiana for a declaration of title to a piece of land at Cove and John, East 
Coast, Demerara. The petition was opposed by Isaac Edward McLean who 
claimed to be the owner by transport of the piece of land. 

S. L. van B. Stafford, K.C., for petitioner.  
J. A. Luckhoo, K.C., for opposers. 

Cur. adv. vult. 
LANGLEY, J.: Before dealing with this petition I wish to express my 

opinion on the procedure laid down by the Rules of Court under which it 
was filed, as there appear to be some doubts as to the correct practice. 
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The Rules of the Supreme Court (Declaration of Title), 1923, (herein-
after called “the Rules”) were made under the provisions of section 75 of 
the Supreme Court of Judicature Ordinance, Chapter 10. Section 76 of that 
Ordinance creates for the rulemaking authority wide powers for regulating 
the means by which particular facts may be proved, and the mode in which 
evidence thereof may be given in any proceedings. These Rules create a 
procedure whereby a petition, such as the one now before the Court, may 
be lodged. They are definite in their terms, clear and unambiguous. They 
provide that the petition must contain a statement of “all the material 
facts.” I stress those words “all the material facts.” Rule 2 para. (4) requires 
that with the petition there must be filed an affidavit or affidavits verifying 
the facts stated, in its support. I stress the words “or affidavits.” The rule-
making authority by the use of the redundant words “or affidavits” created 
a procedure by which “all material facts” were to be supported by affida-
vits and the need for full affidavits was anticipated and stressed. Provision 
was made for notice to interested parties upon which I need not comment. 
Rule 5 creates certain rights for those wishing to oppose 9uch petitions. 
Again it should be noted that the opposition must be fully supported by 
affidavits. In both cases, copies of the petition, opposition and supporting 
affidavits must be served on the opposite party. The Registrar must fix a 
date for hearing and notify both parties thereof. 

Pausing for a moment at this point, it will be seen that a procedure is 
thus created definitely recording the issues between the parties in a manner 
analogous to pleadings in ordinary civil actions, except that no specific 
mention is made of a reply or a joinder of issue. 

The principle governing Rules 2 and 5 is that full disclosure of all ma-
terial issues between the parties must be made. That implies, in my opin-
ion, that if an opposer raises in his opposition to the petition a material is-
sue, not raised by the petitioner already, a petitioner should at once, with-
out further application for leave from the Court, file an additional affidavit 
dealing with that new matter raised by the opposer, if he has any material 
fact relevant to that issue upon which he wishes to rely at the hearing, so 
that all material facts will be included in the affidavits of the two parties. It 
is obvious that these rules contemplate a procedure based on facts proved 
solely by affidavit; it is equally obvious that all material facts must be 
complete before the petition and opposition, if any, can be regarded as 
ready for the consideration of this Court. 

That this was the procedure created is proved by paragraph (4) of Rule 
6. This Rule empowers the Court on its own motion, or on the application 
of either party, to order the attendance at the hearing of any deponent upon 
whom either party may 
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rely, for cross-examination. It should be noted that such attendance is for 
cross-examination—not examination-in-chief, or further examination; re-
examination would follow cross-examination as a matter of course. Where 
one party applies to have a deponent cross-examined, the opposite party 
would be limited to matters contained in that deponent’s affidavit, or any 
new issues arising in cross-examination. If the Court, of its own motion, 
calls for a deponent, either party would be allowed to put such questions as 
the Court might consider desirable. 

It is clear that the procedure did not contemplate these documents be-
ing regarded as preliminary to the appearance of a series of witnesses for 
either or both parties at the hearing. It was intended that all normal cases 
should be heard and determined solely on evidence by affidavit. In excep-
tional cases, additional oral evidence might be adduced, but that event 
should not be allowed to provide a means of importing new issues; which 
either party may not be prepared to meet. I feel strongly that such new is-
sues should be governed by the same rule which controls rebutting evi-
dence; that is, something which could not reasonably have been foreseen 
by the party seeking to call evidence of new facts. 

In the case of the present petition, with considerable hesitation, sup-
ported by the consent of counsel for the opposer, I allowed the petitioner to 
call additional oral evidence to be limited, as far as possible, to the amplifi-
cation of the deponents’ affidavits already filed. This must not be regarded 
as a precedent in my Court. It is contrary to the Rules and places the oppos-
ing party in a difficult position, if his consent is relied upon. He should not 
be asked to consent to this remedy for broken rules. I made this decision in 
this case solely because the petition and supporting affidavits were so defi-
cient in supplying material evidence that I would have had no option but to 
dismiss the petition, without hearing the opposition, on the ground of lack 
of essential evidence. That course would have caused serious additional 
expense to both parties. 

This interpretation of the Rules creates no hardship to either party. To 
have the full material facts fully set out may well pave the way to settle-
ment between the parties. This procedure is intended only for simple 
causes where evidence by affidavit is sufficient to meet the case. In cases 
where complications and difficulties are likely to arise, this procedure 
should not be adopted. The saving contained in Rule 11 makes the inten-
tion quite clear and indicates alternative remedies. 

The material facts shown in the affidavits and amplified by oral evi-
dence adduced by some of the deponents appears to be as follows. Para-
graph 2 of the petition shows that on the 19th February, 1870, the Lord 
Bishop of Guiana (whom, owing to subsequent events, I shall hereinafter 
call “the Trustees”) 
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acquired by transport a piece of land (hereinafter called “the Church land”) 
part of Craig and Milne Estate but now known as Cove and John (hereinaf-
ter called “the estate”). The Church land adjoins the Eastern boundary of 
the land for which a declaration of title is now prayed. I shall call this last 
named piece of land “the said lot.” It is important to note that the transport 
of the Church land contains measured boundaries. Those measurements 
make it quite clear that the Trustees and estate owners of that date agreed 
on a precise area of land. There is no evidence of any further land being 
given or included in that transaction. The price of the land purchased is 
evidence that this was not a philanthropic deal. The Rev. Salmon rather 
suggested that the occupation of the Church land and the said lot had taken 
place because the Trustees were under the impression that both pieces of 
land formed part of the land transported, and that it was not until Mr. Dur-
ham surveyed the land in July, 1937, that it was realized that the said lot 
was not part of the land transported. He was not definite, but raised that 
issue by inference. Mr. Hubert A. Thompson was born in 1874 and went to 
school on the Church land in 1883. He became a teacher there in 1891. He 
deposes in his affidavit that the said lot was continuously occupied by the 
Church of England quite openly and without payment of rent to anyone 
since he had known it. That means, presumably, from his school days. He 
should not have been permitted to swear to precise facts which obviously 
were not within his personal knowledge when he was a child of nine years 
of age. It is hardly likely that a child of that age would realize who were 
legal owners or occupiers; what constituted legal occupation of the laud in 
question; and, less likely still, that he should be told of details of renting of 
the property. However, he gave oral evidence and proved how dangerous 
the making of such statements may be. He told the Court that he was five 
or six years of age when he first knew the Church land and the said lot. 
Then there was no one on the latter. He said he had not known the latter to 
be in anyone else’s occupation. This evidence provides no definite or sub-
stantial occupation by the Trustees, it does not provide evidence of any act 
or visible sign of an occupation by the Trustees, adverse to the legal own-
ers of the estate during the period 1880—1937. It must be remembered that 
the legal ownership of the estate of which the said lot formed part has not 
been questioned, and occupation by the legal owners of any substantial part 
of the estate would, in law, constitute full legal occupation of the whole 
estate as shewn in their documents of title. Therefore, it is necessary that 
the Trustees, to succeed, should prove open, actual, undisturbed occupation 
of a definite area adversely to the true owners of the estate, so open that 
those owners would know of it. The acts of adverse ownership 
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alleged are the renting of land to two house owners and the collection of 
rent from them. I accept this witness as a truthful witness, but his evidence 
is of no material importance. Were he proving a right of way, or that the 
land had been cultivated by some person, it would be material. The mere 
statement that no one was on the land and that he had never known anyone 
else but the Church to be in occupation is merely negative. He did not 
prove what the occupation was, Mr. Munro Rodney was born in 1878, and 
at thirteen years of age went to work on the Church lands. That was about 
1892. He said a year or two after that that, he commenced to collect rents 
from tenants occupying a piece of land to the west of St. Andrew’s School. 
He collected them on behalf of the Church of England. He said he contin-
ued to collect them for 22 years. That is from about 1893 until 1915. He 
said that this occupation by the Trustees was open, and they paid rent to no 
person. There was no evidence as to what right this witness had in saying 
no rent was paid by the Trustees, or whether any such transaction would 
have been within his knowledge or control. Presumably, there were Vestry 
accounts but none have been produced. As Mr. Luckhoo pointed out, no 
one has said that he is the accredited agent of the Trustees, and no one has 
appeared as a Trustee. There is an inference that the Rev. Salmon would 
represent them, but he has not given evidence to that effect. The evidence 
of Rev. Salmon, the transport, the plan and the evidence of Messrs. 
Thompson and Rodney is all the evidence supporting the petition. 

Mr. Stafford applied to cross-examine the opposer Mr. McLean, the 
present owner of the estate whose affidavit was filed in support of his op-
position to the petition. I will deal first with the affidavit of this witness. He 
received transport of the estate on the 4th October, 1937, from Mr. R. G. 
Humphrey, who had purchased the estate at execution on the 9th February, 
1937. This execution sale was at the instance of the Director of Public 
Works, against former proprietors of the estate for the recovery of various 
sums due from them for interest, sinking fund, annual charges for mainte-
nance and running expenses due under the Drainage and Irrigation Ordi-
nance. Copies of those proceedings are attached to the affidavit of the op-
poser. This deponent has sworn that the said lot forms part of the estate 
levied upon in that execution. That it formed part of the estate at one time, 
is not denied. In fact the transport produced proves it. Two houses owned 
by a Mrs. Simon and Munsi, are to-day situated partly on the lot and partly 
OH the Church land, and it is from those house owners that the petitioners 
say that they have collected rents since 1892. These houses were especially 
excepted by the Marshal. See exhibit A10 attached to affidavit of Mr. 
McLean, which proves that the said lot formed part of the estate 
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sold at execution. Under cross-examination, in his oral evidence, this wit-
ness said that after he purchased the estate in August or September, 1937, 
he demanded rents from the above mentioned tenants and he has received 
them from then until the present time. He was given possession a month or 
two after Mr. Humphrey bought in February, 1937. That was before the 
petitioner filed this petition on the 17th December, 1937. 

This collection of rents by the opposer would appear to have termi-
nated the period of the Trustees’ undisturbed possession of the lots some 
months before the petitioner took his first steps in these proceedings. Mr. 
Stafford admitted this action having been taken by Mr. McLean. I rather 
gathered that the Trustees did not feel justified in suing the tenants for the 
rent, and I doubt whether success would have followed such action had 
they done so. 

I do not ground my decision on this determination of the period of un-
disturbed possession. 

It is difficult to understand why the evidence of these tenants was not 
made available to the Court. However short the period of their tenancy 
was, it would have been most material in providing detail of the alleged 
occupancy and the area occupied. It is not without significance in my opin-
ion, in trying to account for the absence of these so obviously material wit-
nesses, to remember that, under cross-examination by Mr. Stafford, Mr. 
McLean said that these tenants had told him that their rents were collected 
and given to the Church as a gift. 

To sum up all this evidence to what does it amount? Firstly, that rents 
were received and paid to the local incumbent from 1892 until a date some 
months prior to the filing of this petition. This rent was paid by the owners 
of two houses owned by other parties and situate partly on Church land and 
partly on the said lot. No precise evidence of area rented is available to the 
Court. Secondly, that there is an uncontradicted possibility that the estate 
owners allowed those houses to be so placed on the said lot to provide their 
charitable donation to the expenses of the local Church. Thirdly, that not 
marking the position of their own boundaries they caused their tenants to 
place their houses on an unknown number of feet on the said lot. Fourthly, 
that since 1870 the Trustees may have been under the erroneous impression 
that the two pieces of land formed the area transported to them. 

Assuming all these four points to be in favour of the petitioners, there 
still remains another aspect for consideration. 

The Trustees for a dozen years prior to filing their petition have evaded 
one of the primary duties of ownership of land by not paying rates due 
from them to Government on the said lot. It is even stronger than that, in 
my opinion, because they have knowingly permitted the estate owners to 
be fully assessed in respect of that land, if they were in adverse possession 
of this 
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land which they knew to have been part of the estate. There is no doubt in 
my mind whatsoever, that the Trustees had full knowledge of the drainage 
schemes and meetings taking place in that area in 1927. They may say that 
they did not know they were liable to pay drainage rates on the said lot. 
That is no excuse in law. It cannot be contended justly nor reasonably that 
while a land owner is paying or making himself responsible for Govern-
ment rates in respect of his whole estate for an extended period that any 
other person can be said to be in peaceable and openly adverse possession 
of a part thereof. This is no case of a clerical error in assessment. The offi-
cial records in the Registry must have been clear, as the tenants mentioned 
above had their property specially excepted from the levy. The relevant 
Ordinance placed definite duties on every land owner in that drainage area. 

In passing, I will mention Mr. Stafford’s submission that the words, 
contained in the instructions to levy, “and also save and except such other 
parts or portions as have been sold, but not yet transported” have some 
bearing in the matter. There has been no evidence of any sale of the said lot 
adduced, so that it cannot be said to be land sold but awaiting transport. 

Mr. Stafford submitted that no assessment was made on the Trustees, 
in respect of the said lot, under the provisions of section 20 (1) of the 
Drainage and Irrigation Ordinance, Chapter 165. This Ordinance came into 
operation on the 14th May, 1927. Section 2 of this Ordinance defines the 
word estate as “any land or portion of land belonging to a proprietor in a 
declared area,” with certain irrelevant exceptions. The word “proprietor” is 
defined as including any person in possession of an estate. It has not been 
contested that the said lot is within a declared area. It seems apparent that 
the said lot was not assessed separately, but was included in the estate as-
sessment. A very elaborate procedure was created by Part 1 of this Ordi-
nance to bring to the notice of all concerned any scheme connected with 
each area. Section 4 calls for wide publicity to a meeting of the proprietors 
to be held within the area. At that meeting any proposed scheme must be 
fully explained and discussed. Section 6 provides a procedure for objectors 
to the scheme. There is no doubt, in my mind, that the Trustees or their 
agents must have had full knowledge of any meeting held in that area under 
Part 1 of Chapter l65. It has been admitted that they have never been sepa-
rately assessed in respect of the said lot. The situation was always free 
from doubt as section 42 provides for an area register. Section 43 deals 
with service of notice upon a proprietor, and deals with defaulters who 
failed to have their addresses entered in the register. Had the Trustees been 
knowingly exercising their rights of ownership over the said lot adversely 
to the owners of the estate, at that time, 1927, they should have made their 
position clear to the Drainage 
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Area Board, been assessed separately and had their names entered in the 
register. The Trustees took no such action, but, while alleging peaceful 
possession and acts of ownership during that period, 1927 onwards, they 
allowed the estate owners during that period to be assessed in respect of the 
said lot. 

If it is submitted that his occupancy was by licence the petitioner is put 
out of Court at once. (Monmouthshire Canal Co. v. Harford (1934) 1 C., 
M. & R. 614). 

That brings me to the question of the proper interpretation which may 
be placed on section 23 of Chapter 165. Is the procedure created therein in 
rem or in personam? It provides a process by parate or summary execution, 
subject to a proviso that, in the first instance, the Director may proceed by 
another process under a magistrate’s warrant of distress on movable prop-
erty. The latter is irrelevant in the present case. In my opinion, this section 
creates a charge on the land, a statutory preferential lien on land, enforce-
able by a process in rem, subject to the proviso. The preferent lien is cre-
ated by section 29 (1) and section 29 (2) fastens that lien on to the estate 
involved notwithstanding any change of ownership. Section 23 (2) extends 
this preferent lien to any other estates of the same defaulting owners situate 
within the said Drainage area. This strengthens my opinion that the process 
is one in rem. 

Some argument was addressed to the Court as to the present meaning 
or use of the term “parate execution.” When the change over from Roman 
Dutch Law to English Common Law was made this term was retained by 
virtue of the provisions of section 16 (3) of Chapter 7. It is a pity, in my 
opinion, that the draftsman of that Ordinance did not define precisely what 
he meant by the use of that term, or better still dispense with it. Its interpre-
tation must be governed by the intention of the Legislature in passing this 
Ordinance: that is, to transfer or change the whole system of law in force in 
the Colony from Roman Dutch Law to the Common Law of England. Sec-
tion 2 (2) of Chapter 7 provides that whenever any term of Roman Dutch 
Law is used, the corresponding term of English Law, if any, with any 
words of qualification required shall be understood or construed in lieu 
thereof unless the context otherwise determines. Section 23 of Chapter 165 
by its context does provide a guide in the matter, but there is no precisely 
corresponding process in the English Common Law. In Roman Dutch Law 
these words “parate” or “summary” execution are synonymous terms for a 
process of immediate execution without previous legal proceedings. In 
Holland a practice was recognised of using “parate” execution for a process 
by which the public revenue and Town Taxes were collected (Van der Lin-
den, Institutes, Book 3, Part 1, Chapter 1, para. 7) and it appears from the 
local authorities that that practice was extended to this Colony from 
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the earliest times. It seems clear that this procedure has been recognised for 
a century or more, as it was set out in section 25 of the Amended Manner 
of Proceeding Ordinance, 1855, (No. 5 of 1885, now repealed), but it has 
been an established practice here for many years to interpret the Rules of 
Court governing execution by retaining the older procedure. That is, al-
though mention may be made of the name of an owner of land, or his rep-
resentative in the process papers, service is effected on the land and not on 
the person of the defaulting rate or other taxpayer. 

Doubts have been cast upon the validity of this practice but it has con-
tinued to the point of general acceptance in the Colony. 

As I have said, the context of sections 23 and 29 of Chapter 165 indi-
cate that it was intended that the land should be charged with the provision 
of this revenue. It does not apply directly to the Trustees because they were 
never separately assessed through their own failure to petition this Court 
for a declaratory title and then have their names properly entered on the 
Drainage Area Register: section 42 of Chapter 165. 

Section 43 (2) of Chapter 165 provides for service on the land in the 
event of the registered address not being available: any “notice, document 
or process” may be served on the land. If that provision stood by itself the 
interpretation would appear to be that a process in personam was intended 
and a form of substituted service provided. I am of opinion, however, that 
having regard to the other sections and an accepted practice stretching back 
far before the coming into operation of this Ordinance the process created 
by this Ordinance was one in rem. 

If the process is in rem then the levy under which Mr. Humphrey pur-
chased, swept away any negative rights the Trustees may have possessed at 
the date of that levy. As a matter of fact the Rev. Salmon spoke of several 
previous levies in the last few years. In that case such rights of the Trustees 
had gone before the sale to Mr. Humphrey. 

That really ends the matter, but I will clear up one or two other aspects 
of the case raised during the hearing. 

It was submitted that the Diocese of Guiana Ordinance, Chapter 229 
(which came into operation on the 5th December, 1905) by section 6 (2) 
had the effect of vesting the said lot in the Trustees. That suggestion is 
quite untenable as there has been no definite evidence adduced that at that 
date any right of title under Roman Dutch Law was vested in the vestry of 
this parish in which the lot was situate. The first visible act of ownership 
proved was the collection of rents in 1892. Thirteen years later the Trustees 
had no right or title under Roman Dutch Law which could have been af-
fected by any provisions of the last mentioned Ordinance. 

In calculating any period of prescription, however, the posses- 
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sion of the predecessor in title, if adverse to the original owner continu-
ously, may be reckoned without any distinction of good or bad faith in ei-
ther party: Voet, 44.3.9. 

Section 4 (1) of Chapter 7 governs the position as to immovable prop-
erty in this Colony. It came into operation on 1st January, 1917. The effect 
of the last mentioned subsection (1) of section 4 is that if a petitioner estab-
lishes to the satisfaction of the court that he has been in sole and undis-
turbed possession of such property from or after the 1st January, 1890, the 
Court may issue a declaration of title in respect of the property claimed. At 
the date that Ordinance came into operation, the evidence of the petitioner, 
if accepted, proves only 24 years’ alleged possession. That means that this 
claim of the petitioner is governed solely by the English Common Law in-
troduced by Chapter 7. No rights had accrued under Roman Dutch Law at 
the date, which could be preserved by section 2 (3) of Chapter 7. 

That relieves me of the necessity of dealing with a great deal of argu-
ment, and many authorities cited, based on the fallacious ground that in this 
case there was evidence to prove possession of the lot, by the Trustees, 
prior to 1917, for the full period of 33⅓ years under Roman Dutch law. 

The suggestion that school children, who on release from school, went 
to eat their midday meal under a tamarind tree on the lot can hardly be said 
to create a claim to that small part of an estate, the major portion of which 
was unquestionably in the full occupancy of the legal owner. 

What was the position of the Trustees when the lot became part of a 
Drainage area on the 7th January, 1928? At the very highest it appears to 
me that it can be put no higher than “merely negative” resting on the infir-
mity of the rights of others to eject him—to cite Darby and Bosanquet’s 
“Statutes of Limitation,” 2nd Edition, p. 493. This was approved by Scrut-
ton, L. J. in Taylor v. Twinberrow (1930) 2 K.B. 23. It was referred to by 
Savary, J. in Khan v. Boodhan Maraj and Others (1930) L.R. B.G. 13. 

The law here is that a declaration of title must be obtained before any 
status on the land accrues. 

Having regard to the failure of the petitioner on other grounds, it is 
hardly necessary for me to comment upon the question as to whether the 
Trustees had due notice of the execution sale at which Mr. Humphrey pur-
chased this estate. Mr. Salmon—if accepted as an agent of the Trustees; if 
not there is no evidence of denial of notice having been given—admitted 
that he saw daily the local paper in which this execution sale was adver-
tised, but did not read the particular column in which notice appeared. In 
my opinion, in the circumstances of this case it was not necessary to give 
more than the statutory notice. The Trustees should have been separately 
assessed if they had 
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really assumed ownership of this land but they were in default and had 
taken no steps to comply with the Drainage and Irrigation Ordinance. The 
question of sale by execution without notice of a defendant’s claims was 
dealt with very fully by Camacho, C. J. in the case of Lalbahadur Singh v. 
Daniel McPherson and others (1939) L.R. B.G., but the essential cir-
cumstances of that case are not in point in this matter. 

I fully concur in the opinion expressed in that case however, that after 
the 1st January, 1920, prescriptive title cannot be acquired except in the 
manner laid down by the provisions of section 4 (1) of Chapter 7. 

I have already pointed out that there were no complete prescriptive 
rights in the Trustees created under Roman Dutch Law on the evidence 
adduced. Therefore, any rights they may have acquired are those provided 
by the last mentioned Statute. That means that they have no title in the said 
lot, until this Court has granted their petition and issued a declaration vest-
ing them with title to the land in issue. Presumably, that was the reason no 
opposition was entered to the transport from Mr. Humphrey to Mr. 
McLean. 

Let me assume that the issue in this matter was not complicated by the 
position created by the drainage rates being made a charge on the land. 
Then, in my opinion, in dealing with this petition for a declaration of title, 
the Court has only one issue before it. Can the petitioner establish to the 
satisfaction of the Court that he has been in sole and undisturbed posses-
sion of the land for 30 years: see Smith and others v. Martins Executor 
(1899) 16 Juta, 151. 

Speaking hypothetically, a legal owner, creditor or other person who 
thinks fit to oppose a petition may be unable to prove that he is not de-
barred by the Statute from suing the person in possession directly; but, at 
the hearing of such petition as this, the Court has not to decide any question 
of that nature. In other words, the right of an opposer to sue in his behalf 
may be Statute barred as between the petitioner and himself, but, that fact 
does not mean that the Court should issue a declaration of title, until the 
petitioner has satisfied the Court, in accordance with the law, of his, the 
petitioner’s, occupancy. 

On the issue of adverse possession Mr. Luckhoo has cited Thomas v. 
Thomas (1855) 2 Kay & Johnson, 79 and Corea v. Appuhamy (1912) A.C. 
2 0. The former case assists in one aspect of this petition. That is, assuming 
the tenants’ story of the estate owners allowing the cottages to be placed on 
the land with a view to making the rents from them a donation to the 
Church to have been proved, then the Trustees were licensees. 

It is a well established principle, cited in this case by Page Wood, V.C. 
at p. 83, that possession is never considered adverse if it can be referred to 
a lawful title. The above circumstances would 
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have constituted a tenancy by the consent of the owners of the estate, and a 
Court should not allow any other title to be set up although change of own-
ers may not have established this relationship on each occasion through an 
oversight. The case, last cited above, confirms the same principle but does 
not help beyond stressing the point that entering into possession with a 
lawful title, permissive, does not entitle that person to divest himself of that 
original title by the pretence that he has no title at all. That aspect, how-
ever, does not affect my decision, as the evidence rests on Mr. McLean’s 
hearsay information and not primary evidence. 

Speaking generally on the facts the petitioner has to prove. The right to 
acquire by prescription is founded on negligence of the owner in hot pro-
tecting his interests against strangers in possession but this foundation fails 
where the adverse possession is not patent to the owner and others. 

The facts in Smith and Others v. Martins Executor, cited above, are 
much in point. There, the petitioners occupied land on one side of a road. 
On the opposite side of the road they hired for more than 30 years and ex-
tended their occupation beyond the property leased, on to the land they 
claimed in the petition. 

They neither fenced this land nor cultivated it. Their cattle grazed on it 
and on one or two occasions they impounded cattle grazing on it. They said 
they treated the land as their own, but the Court held there was not suffi-
cient visible proof of their adverse possession. In this case the Church land 
was purchased but not fenced. On one side for many years and never com-
pletely fenced. On that side the Trustees allege they extended their occupa-
tion on to the said lot. This said lot was not fenced by the Trustees, but had 
original boundaries marked. There is no evidence of cattle grazing there or 
any form of cultivation of the said lot by the Trustees or their agents. At 
some period two cottages were placed by their owners partly on the Church 
Land and partly on the said lot, from whom the trustees say they collected 
rents. Although the vestry receiving those rents is, in a sense a type of cor-
porate body, which from the earliest history have been separate accounting 
units, yet no accounts of such receipts were adduced in evidence. Church 
School children played on the land when out of school, as I suppose they 
do over the rest of the countryside. Can this be said to be a visible occupa-
tion of land adverse to the owners? In a town of relatively small propor-
tions it might be visible but, in my opinion, not when the portion occupied 
by the houses was a few square yards on an unfenced boundary of an estate 
of over five thousand acres. 

The Courts have always scrutinized every claim to title by prescription 
very closely, whether against a private individual or the Crown. To cite 
Upington, J. in Blanckenburg v. The Colonial Government (1894) 11 Juta, 
94, who said: “It would 
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be difficult to satisfy me that as against the Crown prescription runs, unless 
the proof is of the most positive character.” Can there be said to be any-
thing positive in the proof of the circumstances of this case, which although 
concerning a private body and not the Crown, is governed by that princi-
ple? 

Another aspect arises in the principle laid down in George v. Shinwell. 
There must he evidence that at the time of taking possession an intention 
existed to take that action as of right. There is no evidence of the original 
occupation either at the time of the acquisition of the adjoining land by 
transport, or later. 

Repeating the details of the evidence as to this aspect. By 1876 H. A. 
Thompson as a five years old child, remembers that no one was on the said 
lot. That was six years after the issue of the Transport. Rev. Salmon some-
what uncertainly suggested that the engaging of the surveyor was prompted 
by the ignorance of the Trustees of the Church land boundaries. That was 
in middle of 1937 and is the first definite evidence of the Trustees en-
croaching on the estate. 

The fact that cottages were placed across the boundary of the Church 
laud does not help the matter one way or the other. Then there is the uncon-
tradicted evidence of Mr. McLean that these houses were allowed on the 
land by the estate owners as a donation to the Church. This is hearsay evi-
dence, but there can be no question that the evidence of these tenants 
should have been adduced by the petitioner, before he knew that opposition 
was to be filed. 

Finally, there is the aspect of laches. Had the petition been filed within 
a reasonable time of the expiration of the requisite period on which the al-
leged rights are said to be founded—this is 1922—many of the complica-
tions created by the Drainage and Irrigation Ordinance could not have 
arisen. The Trustees have allowed over 15 years to elapse before attempt-
ing to establish their alleged rights over this land. I can well understand 
their hesitation. That would amount to laches if they understood the true 
position, which I very much doubt. 

The Court finds that, on the one hand, the sale by execution to satisfy 
this charge on the land extinguished any rights which might have accrued 
to the petitioner had they been in sole and undisturbed possession of the 
said lot, and on the other hand, that the petitioner has failed to satisfy the 
Court that they have been in sole and undisturbed possession of the said lot 
for that period or any period at all. 

In these circumstances, the petition is not granted and the Trustees will 
pay the taxed costs of the opposer, Mr. McLean. Fit for Counsel. 

Petition refused.  
Solicitors: R. G. Sharples; F. Dias, O.B.E. 



 196
J. FERREIRA v. G. N. DE SOUZA. 

J. FERREIRA, Plaintiff, 
v. 

G. N. DE SOUZA et al, Defendants. 
[1937. No. 91.—DEMERARA.] 

BEFORE LANGLEY, J. 
1939. MAY 31; JUNE 1, 2, 6; OCTOBER 2. 

Evidence—Power of Attorney—Executed abroad outside British Empire—
Evidence Ordinance, cap. 25, ss. 29, 30; Deeds Registry Ordinance, cap. 177, s. 
19 (3)—Not authenticated as required by—Proved by oath of witness to execu-
tion—Registered in Deeds Registry—Admissible in evidence. 

Principal and agent—Power of attorney—Construction of—Whether power 
conferred to raise money on security of promissory note—Circumstances of case. 

A power of attorney, executed in a country outside the British Empire, was not 
authenticated in the manner prescribed by sections 29 and 30 of the Evidence Or-
dinance, chapter 25, and by section 19 (3) of the Deeds Registry Ordinance, chap-
ter 177. However, a person who was a witness to the execution of the power of at-
torney, was in the Colony and he made an affidavit as to the due execution of the 
power. The power of attorney was then registered in the Deeds Registry. 

Held, that the power of attorney was admissible in evidence. 
An attorney was given power to contract loans and credit accounts, and to ac-

cept, draw or endorse bills of exchange. He was given extensive powers of con-
trol, and he could raise money by mortgage on all the property owned by his 
principals. 

Held, that the attorney was empowered to raise money on the security of a 
promissory note, provided that the money so secured was applied to the pur-
poses of his principals. 

Action by the plaintiff against the defendants on a promissory note. 
The facts and arguments appear from the judgment. 

J. A. Luckhoo, K.C., for plaintiff. 
H. C. Humphrys, K.C., for defendants. 

Cur. adv. vult. 

LANGLEY, J.: This claim for $424 principal and interest due on a 
promissory note dated 2nd May, 1936, and signed by J. V. de Souza as the 
attorney of G. J. N. de Souza, M. J. N. Figueira, and A. A. Jasmins in favour 
of J. Ferreira, the plaintiff. 

Several questions arose as to the status of Mr. de Souza and the value of 
the document creating his attorneyship. 

I find that Mrs. G. J. N. de Souza, Mrs. and Mr. M. J. N. Figueira and the 
late Mrs. A. A. Jasmins lived in Madeira and owned property in the Colony. 

On the 11th December, 1931, they executed a power of attorney giving 
Mr. C. de C. Figueira of Madeira authority to deal with their property in this 
Colony. All these parties were related. Mr. Figueira visited this Colony. On 
the 6th September, 1932, 
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he appointed Mr. J. V. deSouza his personal attorney and substituted him 
for himself as attorney for the three aforesaid ladies. Mrs. A. A. Jasmins 
died on the 2nd November, 1935. 

In March, 1936, Mrs. de Souza, Mrs. and Mr. Figueira visited the Col-
ony. Mr. de Souza continued to act for them until October, 1936, when he 
was replaced by Mr. Fernandes. 

Mr. de Souza did not keep proper accounts of his dealing with the 
property, but relied on a number of rent books, receipt counterfoils and an 
expense book, supported by some other vouchers. He kept no separate 
Bank Account for these customers. 

From these books and documents an account was prepared by Mr. Fi-
gueira, and finally, after other negotiations had taken place, the late Mr. G. 
J. de Freitas, K.C., settled the matter between the parties on the 27th Octo-
ber, 1936. The terms are clear and in the handwriting of Mr. de Freitas. 

It was May, 1936, that promissory note “E” is alleged to have been 
signed. Mr. de Souza said that his principals asked him to lend them $400 
and that he did lend them that amount from Mrs. Ferreira’s funds in his 
hands. The cash did not pass that day but on the 14th May, 1936. A draft 
was purchased on their behalf for $603.21 “F” and the balance handed to 
Mrs. de Souza. He said that he visited the house of his principals on the 
2nd May, 1936, and asked them to sign the note. They asked him to do so 
as attorney, as he was dealing with their affairs. 

He said he did so and used the rubber stamp which Mr. Figueira had 
given to him, thereby inadvertently including the name of Mrs. Jasmins 
then deceased, who had been no party to that loan transaction. That is plau-
sible. 

Mr. Humphrys has submitted that no such loan took place; that Mr. de 
Souza in May, 1936, had no authority to borrow; that the power of attorney 
was revoked by the death of Mrs. Jasmins; finally, that Mr. Figueira had no 
power to borrow on the security of a promissory note and therefore could 
not lawfully empower Mr. de Souza to do so except in respect of his own 
property. 

The Court is reluctant to find that Mr. de Souza would give evidence of 
this loan and support that evidence by the document, “E,” unless such a 
loan had been made. Bertram Cox supports his story but he did not impress 
me favourably. Those alleged to have received the money have returned to 
Madeira. No evidence comes from them which increases the difficulty of 
the case. Such evidence as is available is that Mr. de Souza said the item 
$283.39 was cash from the estate and credited in his account: see cheque 
counterfoil “F” and settlement account “J”. The balance of the cheque “F” 
for $603.21, being $319.82 described as “Another (draft) for C. Figueira” 
by Mr. de Souza was part 
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of the loan in question; $80 odd being paid in cash to Mrs. de Souza the 
same day at the office to make up the $400. 

Small items such as cost of commission enter into the total but are not 
of importance. 

After this evidence had been given, Mr. de Souza was confronted with 
the fact that he had received a cheque for Mr. C. de Figueira from an Insur-
ance Company for precisely $318.12, dated the 28th April, 1936, which he 
cashed on the 13th May, 1936, “I.” Both Mr. de Souza and his clerk failed 
to identify this receipt, except by saying it was part of larger sums in the 
settlement account “J.” That is the precise amount of the draft purchased on 
the 14th May, 1936, for Mr. Figueira: see “F.” I can say only that his evi-
dence leaves the Court unconvinced. No other evidence is available and I 
find on the evidence that no such loan was made by Mr. de Souza to the 
defendants from monies in his charge the property of Mrs. Ferreira. 

This finding disposes of the action, but I have decided to record my 
views on other aspects which have been submitted; several of which are 
equally fatal to the plaintiff’s cause. 

Was the power of attorney from the ladies to Mr. Figueira admissible 
in evidence, having regard to the provisions of the Power of Attorney Or-
dinance, 1932, and the Deeds Registry Ordinance? 

Mrs. de Souza, Mrs. Jasmins and Mrs. Figueira appeared before Mr. J. 
V. Feres, Notary of Municipality, Funchal. Madeira, and executed a power 
of attorney in favour of Mr. Figueira. The status of the translator of this 
document was duly authenticated by the British Vice-Consul there, but for 
some reason the status of the Notary Public before whom the parties ap-
peared, was not. Mr. Sharples of the Deeds Registry said that Jose Filipe 
D’Oliveira Santos, a witness to the execution of the document in question, 
was in Georgetown and made an affidavit as to the due execution of the 
power by the ladies. 

It has been submitted that as this document was executed in a foreign 
country, it must comply with sections 29 and 30 of the Evidence Ordi-
nance. Had the document been executed in the Colony, section 19 of the 
Deeds Registry Ordinance would have been applicable; section 19 (3) of 
this Ordinance provides that documents executed beyond the limits of the 
Colony shall be proved in accordance with the Evidence Ordinance. In my 
opinion the subsection should be interpreted liberally and with common 
sense. The word “shall” is appropriate to the normal case. Where the essen-
tial provisions making the acceptance of a document possible are available 
in principle, secondary matters of procedure may be dispensed with if the 
Registrar thinks fit and that discretion was rightly exercised in this case. 
The primary ingredients of these provisions are twofold. Firstly, before 
acceptance for recording, the execution of an instrument 
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and the identification of the persons executing it must be proved in one of 
two ways—either by (a) execution in the presence of certain authorised 
persons or (b) by the affidavit of an attesting witness; (a) and (b) are mat-
ters of procedure only. Secondly such documents are not admissible in evi-
dence unless the same be proved or filed as of record or proved and re-
corded in the Deeds Registry: section 3 of Ordinance 16 of 1932. 

The essentials apply equally whether a document is executed in the 
Colony or elsewhere within or without His Majesty’s Dominions. 

There are other administrative details of procedure which vary in ac-
cordance with the necessities arising in the territory in which the instru-
ment is executed. These are purely matters of procedure and, providing the 
primary essentials exist, the Registrar should be regarded as having a dis-
cretion over procedure. 

In this case the affidavit of an attesting witness in regular form sup-
ported the Power of Attorney executed in Madeira. The Registrar accepted 
the document but, in my opinion, should have treated it as a foreign docu-
ment. Had that procedure been adopted, it would have been found at once 
by counsel for the defendants and these proceedings shortened. Because 
the circumstances permitted a variation of the procedure, nevertheless the 
document was executed in a foreign country and should have been treated 
as such. 

I am of the opinion this power of attorney from the ladies to Mr. Fi-
gueira dated 11th December, 1931, was admissible in evidence. 

It was submitted that Mrs. Jasmins’ death revoked Mr. Figueira’s 
power and consequently Mr. de Souza’s power. Mr. de Souza was acting in 
dual capacity between the parties to this action. 

Had this loan transaction taken place there was no question of Mrs. A. 
A. Jasmins, or her estate being involved in the loan by the misuse of the 
rubber stamp. 

The defendants openly allowed Mr. de Souza to act for them until Oc-
tober, 1936, and as Mrs. Ferreira’s attorney he would have full knowledge 
of the death of Mrs. Jasmins, although possibly he might not have realised 
the effect of her demise on the powers then existing. 

Adams v. Buckland (1705) 2 Vernon 514; 23 E.R. 929, and the range 
of cases following that decision do not lay down that the death of, one of 
several principals creates revocation by implication without exception. Eq-
uity can, and in the past has, refused to undo what has been done after the 
death of a principal, where the circumstances justify that decision. 

I accept Mr. Luckhoo’s submission on this aspect of the case. Had it 
been proved that the loan was made there was ample evidence to show that 
Mrs. deSouza, Mr. and Mrs. Figueira and Mr. de Souza knew of the death 
of Mrs. Jasmins. 

They may have been ignorant of the legal position but by their 
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acts they confirmed Mr. de Souza as their Attorney up to October, 1936. 
In these circumstances, had the necessity arisen, they could not have 

been heard to say that Mr. de Souza was no longer their attorney in May, 
1936. Especially to avoid their own liability and with Mrs Jasmins’ inter-
ests in no way legally involved. 

Her attorney’s knowledge must be taken to be that of Mrs. Ferreira as 
she was not affected by the death of Mrs. Jasmins. 

I am of opinion that, in the circumstances of this case, the death of Mrs. 
Jasmins would not have had the effect of revoking Mr. de Souza’s power 
to execute the promissory note in May, 1936, had that transaction been car-
ried through in good faith. 

Had the loan been proved, could Mr. de Souza borrow on security of a 
promissory note on behalf of Mrs. de Souza and Mrs. Figueira? 

The powers vested in Mr. Figueira on the 11th December, 1931, were 
very wide. That document “A” must be interpreted as a whole. It must be 
limited only by the predominating purpose of the instrument, but there is a 
well established practice of the Courts that any such interpretation must be 
strict. Page 1 of A described this purpose as to grant all necessary powers 
for the free and general management and administration of their properties 
and estates as he may consider best. Then follows a long list of transactions 
giving an unfettered discretion, including powers to buy, sell or mortgage 
their property. Then a general power to do all such things and acts as the 
ladies themselves might do if they were present in person. Finally a power 
of substitution. 

The document is a translation from Portuguese into English and the 
Court should be cautious in limiting words to a technical meaning in this 
Colony. Mr. Humphrys drew my attention to the words “to contract loans 
and credit accounts” (A 2 line 6) and also to the words “accept, draw or 
endorse bills of exchange” and submitted that they were strictly limiting in 
effect and should not be allowed to include raising money on security of a 
promissory note. He pressed the distinction which exists between a bill of 
exchange and a promissory note. That distinction is obvious, although I do 
not consider that the definition he cited from section 2 of the Hills of Ex-
change Ordinance has any relevance beyond the limits of the Ordinance to 
which it refers. 

Mr. Figueira was given extensive powers of control; he could raise 
money by mortgage on all the property owned by the principals and I think 
it would be unreasonable to exclude such a normal commercial transaction 
as the making of a promissory note, provided that the money so secured 
was applied to the purposes of the estate of the principals. I therefore hold 
he could have raised money by executing a promissory note, subject to that 
proviso. 
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I need say no more than that he specifically gave Mr. de Souza power 
to do so in the power of the 6th September, 1932, (B). 

The evidence adduced, however, shows that the loan he alleges to have 
been made but which he has failed to prove was made, was not for the pur-
pose of administering the estate. He said it was expressly excluded from 
the accounts, because it had nothing to do with the estate. 

He said he did not mention it at the terms of the settlement to Mr. de 
Freitas because it was a private matter. 

Mr. Luckhoo made several submissions on the effect of verbal instruc-
tions given to Mr. de Souza. As Mr. de Souza has failed to prove the essen-
tial element of consideration under cross-examination, I need not pursue 
these hypothetical aspects of this action. 

The evidence which the Court is entitled to have is absent. Mr. de 
Souza said he had not made up any annual accounts when his customers 
arrived in March, 1936, in respect of the previous four years. He should 
have had something more than a mass of subsidiary books, counterfoils and 
vouchers which after intensive study may or may not, provide information 
necessary to strike a balance and show what money was due to his several 
clients. 

The defendants have proved by the cross-examination of Mr. de Souza 
that the evidence of consideration is both insufficient and unconvincing in 
my opinion. 

Judgment is awarded to the defendants, with taxed costs and the action 
is certified as fit for Counsel. 

Judgment for defendants. 
Solicitors: W. D. Dinally; J. E. de Freitas. 
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REGINA ORDERSON, Plaintiff, 
v. 

G. T. CHISLETT, Defendant. 
[1938. No. 5—BERBICE.] 

BEFORE LANGLEY, J. 
1939. JUNE 13, 14, 15; OCTOBER 2. 

Crown lands—Rights of bona fide travellers over—Free navigation of waterway—
Free access to landing place—Lands forming reasonable road to destination—Reasonable 
access to and through—Right to camp thereon for reasonable period—Rights of licensees 
of Crown lands subject to the rights of travellers. 

Construction—Grant of a right—Cannot be enjoyed without grant of another right—
Implied grant of other right. 

Mining—Prospecting licence—Holder of—Right to cross Crown lands—On way to 
lands which holder desires to prospect—Implied. 

Damages—Wrongful interference with a right of way—Stoppage of expedition to pros-
pect for gold—Measure of damages—Cost of expedition—Recoverable. 

Tort—Damages for—Accord and satisfaction—Consideration necessary. 

Any bona fide traveller, whether licensee or not, may have reasonable access over 
Crown lands which form a reasonable road to the destination to which he has a lawful 
right to proceed. And where the circumstances make that reasonably necessary, the right 
of access includes the right to camp for a reasonable period thereon. The traveller must, 
however, not interfere with the rights of any Crown lessee, if his journey takes him over 
leased Crown lands. 

No holder of a Crown licence may impair free access to any landing place, prevent the 
free navigation of any waterway, or interfere with the right of any person to pass along 
any road or path on the land licensed which gives access to any land beyond which a per-
son is entitled to reach. 

No person occupying Crown or other lands, where there is a landing place previously 
known and used on one of the rivers of the colony could lawfully prevent or interfere 
with persons in pursuit of their lawful occupations desiring to use the landing place. 

The express grant of any right includes, by implication, the grant of any other right 
which the grantor can give and without which the right expressly given could not be en-
joyed. 

There is conferred, by implication, upon the holder of a prospecting licence under the 
Mining Regulations, 1931, the right to cross Crown lands in proceeding up river to other 
Crown lands which the holder desires to prospect. 

The British section of the British Guiana-Brazil Boundary Commission, appointed in 
pursuance of a treaty between Great Britain and Brazil to demarcate the boundary be-
tween British Guiana and Brazil, was in permissive occupation of Crown lands on the 
British side of the Corentyne River where the Wanotobo Falls are situated. The British 
Commissioner pitched a camp on these lands to facilitate the passage of stores to points 
higher up the Corentyne River, and the camp constituted a base camp. The defendant, an 
officer employed by the British section of the Commission, was in charge of the base 
camp. 

There is a path or portage through the base camp which enables persons to avoid the 
Wanotobo Falls. If that path or portage was not used, it was practically impossible to as-
cend the Falls, unless a new path was cut. 

The plaintiff fitted out and financed a bona fide expedition, with 18 registered labour-
ers, under the command of M. to seek gold in the upper reaches of the Corentyne River 
above the Wanotobo Fall. The party left Georgetown on the 15th February, 1937. M. took 
with him a letter from the 
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Commissioner of Lands and Mines asking that all facilities be given to the expedition. 
A drought caused low water, and owing to the sandbanks in the Corentyne River, the 

journey up the Corentyne River to the Wanotobo Falls which it was anticipated would only 
take 5 days, took 2 weeks. 

The party arrived at the Wanotobo Falls on the 15th March, 1937. M. landed. He showed 
the defendant his prospecting licence and the letter from the Commissioner of Lands and 
Mines. He asked the defendant for permission to use the path to portage his goods above the 
Falls. The defendant refused. M. dropped down stream. He returned on the 17th March, 
1937, when permission was again refused by the defendant. M. said that he would go with-
out permission. The defendant threatened M. with the use of force to prevent him passing. 
The defendant had at his command many more men than the plaintiff, and M. and his men 
were affected by the threats. The defendant suggested that M. might use the path or portage 
on the Dutch side of the Corentyne River: M. declined to do so. 

Delays then occurred for various reasons, including the illness of M. This delay, coupled 
with the extra time taken in reaching the Falls, caused the expedition to be short of stores, 
and made any attempt at proceeding up the river further a precarious undertaking, even if it 
could have been achieved. The rest of the party refused to go. Primarily, however, it was the 
defendant’s obstruction which forced M. to give up the venture. 

The expedition was due to be back in Georgetown on the 24th April, 1937. 
Held (1) that the plaintiff had a right to pass over the path or portage at the Wanotobo 

Falls without asking or receiving the defendant’s consent; 
(2) that the plaintiff was unlawfully and wrongfully prevented from doing so by the re-

fusal of the defendant to let her party pass, coupled with the threats of force by the defen-
dant, the circumstances making it reasonable for the plaintiff’s agent to fear that force might 
be used; 

(3) that the defendant could not lawfully suggest that the plaintiff must commit even 
technical breaches of the laws of a foreign country, Dutch Guiana, by entering its territory 
without proper authority; and 

(4) that in addition to general damages, the plaintiff was entitled to recover against the 
defendant the money spent by her in fitting out the expedition and in paying the wages of 
her labourers. 

The defence of accord and satisfaction to an action for damages in respect of a tort is not 
made out, if there was no consideration for the accord. 

Action by the plaintiff against the defendant for damages in respect of 
a wrongful interference with the rights of the plaintiff’s servants by the re-
fusal of the defendant to allow an expedition of the plaintiff to pass over a 
right of way on certain Crown lands in the vicinity of the Wanotobo Falls, 
Corentyne River. The facts and arguments appear from the judgment. 

Mungal Singh, for the plaintiff. 
S. E. Gomes, acting Attorney-General, and E. M. Duke, acting Assis-

tant Attorney-General, for the defendant. 
Cur. adv. vult. 

LANGLEY, J.: This is a claim for damages in respect of a wrongful in-
terference with the rights of the plaintiff’s servants by the refusal of the 
defendant to allow an expedition to pass over a right of way (hereinafter 
called “the path”) on certain Crown lands in the vicinity of the Wanotobo 
Falls (hereinafter called “the falls”). 

The first point arising is the precise status of the defendant in this ac-
tion, who is sued in an individual capacity. He is described as “of the 
Boundary Commissioners’ office, Murray Street, 
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Georgetown.” That is his address. Paragraph 1 of the defence alleges that 
he was at all material times employed by or acted on instructions of the 
British Section of the British Guiana—Brazil Boundary Commission (here-
inafter called “the Commission”). Certain officers of that body purported to 
accept responsibility for him and dealt with several transactions arising 
after the act of the defendant, which gave rise to this action. 

Neither party made application for the Commissioners to be added as 
defendants in these proceedings. No evidence has been adduced to prove 
that the Commission is a legal entity which could make them available for 
that purpose; apart from the various members of the Commission being 
made parties in their individual capacities collectively. 

It would appear from the defence filed and the evidence adduced, an 
attempt has been made to show that the Commissioners ratified the action 
of their servant, but, in my opinion, the evidence does not support that po-
sition. Major Beddington is the only senior official who gave evidence and 
he was silent on that issue, although he took over from Major Phipps and 
discussed part of a subsequent transaction with that officer. 

As I shall show, the refusal of Chislett to allow the party to pass was 
unlawful. It cannot be said to fall within the scope of his employment as 
being necessary for the due discharge of his duties. There was nothing to 
show that the passage of the party over the path would have been adverse 
to the interests of the Commissioners. He spoke of trouble being caused 
with his men, but neither he, nor any other witness, suggested any tangible 
ground for that statement. It can hardly be said reasonably that his action 
was intended to benefit his employers, unless the undue profit which was 
made out of the forced sale of the plaintiff’s goods could be taken into ac-
count. I do not think his refusal was actuated by that motive. Rather, I think 
the goods were purchased as a “sop” for the obvious wrong which had been 
committed by Chislett. The Commissioners could not lawfully ratify the 
wrongful act of their servant, and if they could, would be transferring the 
liability to themselves. 

That position is not altered, even though Chislett’s opportunity for do-
ing the act arose in the circumstances of his employment. 

Had the Commissioners been sued, in any capacity, they would have 
been justified in denying liability for a tort, committed by their servant, 
outside the scope of his authority. 

The fact that the defence filed alleges that Chislett was the employee of 
the Commission, does not restrict his liability to the plaintiff in respect of 
unlawful acts committed by him, any more than it would had such unlawful 
acts been committed by the Commissioners. 

The evidence adduced shows that the Commissioners were in occupa-
tion of Crown lands on the British side of the Corentyne 
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River where the falls are situated. Apparently a camp was pitched at that 
point to facilitate the passage of stores to points higher up on the river; and 
it constituted a base camp. No evidence was given that the Commission, an 
Imperial unit, had received a lease of these lands from the Colonial Gov-
ernment. Presumably they were in permissive occupation. 

I can find no legislation precisely covering such a position as has been 
created by the occupation of this Crown land in this Colony by this Impe-
rial incorporate body. 

It would appear to be governed, inferentially, by the same principle 
which is contained in the tenth paragraph of the “Terms and Conditions of 
Concessions of Rivers or Creeks” made by the Governor in Council on the 
15th May, 1923, under powers created by section 17 of the Mining (Con-
solidation) Ordinance: this document was revoked by implication, by a 
similar Order in Council dated the 27th July, 1933 (Official Gazette dated 
6th August, 1938), but the tenth paragraph of the former order was repro-
duced as paragraph 9 of the latter. The same principle supports the proviso 
to regulation 23 of the Mining Regulations, 1931, made by the Governor in 
Council under section 98 of the Mining (Consolidation) Ordinance on the 
5th August, 1931. 

Another aspect of the same principle appears in section 19 (a) (1) of 
Crown Lands Ordinance, Chapter 171, which provides that no one shall be 
deemed a trespasser on Crown lands who proves to the satisfaction of the 
Magistrate, before whom he is brought, that he was travelling and reasona-
bly occupied or used the lands for the purposes of his journey. 

The principle running through this legislation I have cited, in simple 
language, is that any bona fide traveller, whether licensee or not, may have 
reasonable access over Crown lands which form a reasonable road to the 
destination to which he has a lawful right to proceed; and where the cir-
cumstances make that reasonably necessary, it includes the right to camp 
for a reasonable period thereon, subject to non-interference with the rights 
of any Crown lessee, if his journey takes him over leased Crown lands. 

Conversely, no holder of a Crown licence shall impair free access to 
any landing place; prevent the free navigation of any waterway, or interfere 
with the right of any person to pass along any road or path on the land 
leased which gives access to any land beyond which a person is entitled to 
reach. 

It was suggested in evidence that the party was directed to go up the 
falls by crossing to the Dutch bank: that submission was counted by saying 
that such a course would infringe Dutch Law. I doubt if it would be consid-
ered more than a technical infringement of Dutch Law, in so remote a spot. 
However that may be, no person occupying Crown, or other, lands, where 
there is a landing place previously known and used on one of the rivers of 
this Colony could lawfully prevent or interfere with 
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such persons in pursuit of their lawful occupations. Far less could they 
lawfully suggest that the travellers must commit even technical breaches of 
a foreign country’s law by entering its territory without proper authority. 

The Governments of Great Britain and Brazil entered into a Treaty on 
the 22nd April, 1926, and a Protocol thereto on the 18th March, 1930. 
Clause 13 of the latter document is not without significance on entry of 
foreign territory, although Brazilian and not Dutch Territory is involved. 
The Clause runs: “13. By agreement between the two Governments roads 
and rivers in British Guiana shall be accessible to the Brazilian Commis-
sioner and the roads and rivers in Brazil to the British Commissioners so 
long as the work of demarcating the frontier lasts.” 

In this case to legalise his position in Dutch Territory Mansfield would 
have had to return to the mouth of the Corentyne, two hundred miles down 
river. 

Mention was made of another fall where the only portage was on 
Dutch Territory. That was not proved. Where there is a portage on British 
Territory, the position would not be affected by the custom or usage of an-
other place where no optional path existed, the one path being a way of 
necessity. 

The case of McKinnon v. Davson & Co., Ltd., in which judgment was 
delivered on the 12th March, 1902, has been of great assistance to me. The 
issues were much the same in principle. It arose at the fall. The defendant 
owned a Crown lease of land over which the path passed—presumably the 
same land later occupied by the Commissioners—and the company’s 
agents demanded payment from the plaintiff for permission to pass on that 
path. The defendants were sued as a registered company, there were no 
complications of status. No receipt purporting to be in full discharge of all 
claims, as in this case. 

The Court recorded the issues as:—(1). Had the plaintiff any right to 
pass over the path and portage without the defendant’s consent? If so, (2). 
Was the plaintiff’s use of the path wrongfully prevented or disturbed by the 
defendant’s servant? If so, (3). Is the defendant liable for such prevention 
or disturbance by the defendant’s servants? If so, (4). What damages 
should be awarded the plaintiff? I accept (1), (2) and (4) of those issues as 
relevant to this action. 

In that case for permission to pass, a payment was demanded by Fraser 
which would have been of benefit to the defendant company, and appar-
ently Fraser was acting under the orders of the defendant in making that 
demand. That was not denied. 

The issue in this action is different there being no benefit to the Com-
missioners, and I do not accept the bare statement of Chislett that he was 
acting under the orders of Major Phipps when he refused Mansfield per-
mission to pass. 
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I therefore substitute for the third question:—(3) Would the receipt 
given by Mr. Woolford on behalf of the plaintiff to Major Beddington con-
stitute full settlement of all claims against (a) the Commissioners, (b) the 
defendant? 

I find the facts to be that Mrs. Orderson fitted out and financed an ex-
pedition under the command of Mansfield to seek gold in the upper reaches 
of the Corentyne River. 

Eighteen labourers were registered in accordance with Mining Law and 
the party left Georgetown on the 15th February, 1937. I am satisfied that 
this was a bona fide undertaking. It has not been suggested that all regula-
tions and licences were not complied with or obtained by the plaintiff or 
her agents. In abundant caution a letter from the Commissioner of Lands 
and Mines was carried asking that the party be given all facilities. I am sat-
isfied that Mansfield produced that letter and his prospecting licence to 
Chislett when he asked permission to pass. 

A drought caused low water, and sand banks made the journey to the 
falls difficult. It took approximately 2 weeks instead of 5 days. The party 
arrived at the falls on Saturday the 15th March, 1937. Mansfield landed 
and asked Chislett permission to use the path to portage his goods above 
the falls. Such a request was a courtesy due to Chislett, but not a legal ne-
cessity. He showed his papers. Chislett admits refusing permission on vari-
ous grounds. Mansfield dropped down stream and returned on Monday the 
17th March, 1937. Permission was again refused. 

I accept the evidence of Mansfield that permission was refused on 
more than one occasion; that he said he would go without permission; that 
Chislett threatened him with use of force to prevent him passing. I am sat-
isfied that Chislett had many more men at his command and that Mansfield 
and his men were affected by these threats. This aspect was dealt with in 
the judgment I have cited. Further, that judgment states that in 1902 it was 
practically impossible to ascend the falls, except by the path and that that 
path was the proper path to be taken. The evidence in this action shows that 
conditions remained substantially unchanged, except that possibly im-
provements had been made in the path. 

The Court cited the well established principle that the express grant of 
any right, by implication, includes the grant of any other right which the 
grantor can give and without which the right expressly given could not be 
enjoyed. Applying that principle to the circumstances of this case. The 
Crown granted the plaintiff a prospecting licence and she authorised Mans-
field to use it. By implication he was given the right to cross Crown lands 
in proceeding up river to other Crown lands where he could exercise the 
right given to the plaintiff. The Crown had the right to allow any person to 
cross by the path over the land occupied by the Commissioners which ap-
parently was not even subject to a 
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lease. That implied right of passage was implemented by the late Mr. 
Mullin’s letter. 

Chislett had less right than Fraser and Moore—who were admittedly 
acting under the orders of their employers—and that portion of the above 
cited judgment referring to that aspect of the case would apply with more 
force to the action of Chislett. 

In the previous action the master was sued for a tort committed by the 
servants obeying their instructions, whereas in this case Chislett, the ser-
vant of an incorporate Imperial body, has been sued personally. No sugges-
tion has been raised that he was Crown official and any action should be by 
a procedure proper in such circumstances. As I have said, the defence al-
leges that at all material times he was acting under instructions of the Com-
missioners. 

Apart from his verbal testimony no evidence of such instructions was 
produced. In my opinion it would be most unlikely to find that any respon-
sible person would have issued such unreasonable orders, either generally, 
or if he had been made aware of the circumstances of this particular case. 
Such an order was tantamount to cutting off hundreds of square miles of 
the Colony from all classes of the population. It was the only highway 
leading above the falls, unless a new path was cut round the unspecified 
area on which the Commissioners were permitted to place their camp. Is it 
likely that a senior officer, with world-wide experience, would have issued 
such an order? 

Chislett based his refusal on varying reasons. He said Major Phipps 
had given him specific instructions to refuse permission for anyone to pass 
along the path. I repeat that I discard that as being utterly unreasonable, 
involving, as it would have done, an order to block up what was in effect 
the only lawful public highway available to any place above the falls. 
Again, he said he refused because he had a large number of men under his 
control with whom he might have trouble. Such a reason is meaningless 
and insufficient to support such drastic action as stopping the party. Under 
cross-examination, he said the party could not use the path because the 
Commissioners were using it. There was no evidence supporting that state 
of affairs. Had there been, it might have justified a reasonable delay on the 
grounds of the Commissioner’s right of priority, as occupiers of the land 
over which the path passed. It would most certainly not support an absolute 
refusal. Chrislett admitted that Mansfield might have told him there was no 
other way. Had he not been told, Chislett appeared to be sufficiently intel-
ligent to realize that, apart from cutting a new way through the forest, there 
was no other way on British territory. 

Chislett admitted that he had no written instruction from Major Phipps 
at the time of this refusal, but alleges receipt of a radiogram later. That 
document was not produced. This 
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witness gave his evidence in a halting, unconvincing manner, seeking 
every loophole to restrict the meaning of his replies. He remembered, ap-
parently, only the things he wished to remember and tottered off into un-
certainty whenever he found the able and direct questions, which Mr. 
Mungal Singh addressed to him, leading him into confirming the evidence 
of Mansfield and the plaintiff’s other witnesses. 

Mansfield was true to his type, but I accept his evidence of the inter-
view with Chislett as substantially true 

I am of opinion that Chislett’s actions in this matter showed him to be 
of very limited mental capacity and sense of proportion. He was “drest in a 
little brief authority,” and grossly misused it. Possibly the kindest thing to 
be said of him is that he may have been in the early stages of whatever 
malady it was which caused his removal to hospital shortly after this inci-
dent. He admitted to the Court that he did not realize the ruin his action 
might be bringing to those whose money was invested in the expedition he 
stopped. None of these reasons, however, reduces his responsibility in the 
matter. 

In the action cited it was a conditional refusal whereas Chislett’s re-
fusal was absolute. 

For the reasons I have stated I find that Mansfield had a right to pass 
over the path without asking or receiving Chislett’s consent and that he was 
unlawfully and wrongfully prevented from doing so by a refusal and threat 
of force by Chislett. The circumstances making it reasonable for him to 
fear that force might be used. 

To continue the facts as I find them. After Chislett refused permission 
for the party to pass over the path, delays occurred for various reasons in-
cluding the illness of Mansfield. This delay coupled with the extra time 
taken in reaching the falls, caused the party to be short of stores and made 
any attempt at proceeding up the river further a precarious undertaking, 
even if it could have been achieved. The rest of the party refused to go, 
with some justification. 

Primarily, however, it was Chislett’s obstruction which forced Mans-
field to give up the venture. The Court sees no reason for probing into the 
possibilities of what might have occurred had the party been given facilities 
to pass the falls and done so. Mansfield took the reasonable course of light-
ening his load and going back and the Commissioner’s servants took every 
advantage of his unfortunate position by driving a hard bargain. I need not 
deal with that aspect. 

It is important to note, however, that the payments made under those 
agreements were calculated precisely on the prices agreed upon. Having 
seen that an extremely unfair bargain had been forced on Mansfield—Mr. 
Woolford’s letter to the Lands and Mines Department could have left him 
no doubt— 
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Major Beddington persuaded Mr. Woolford to sign the receipt for the pre-
cise sum due on these provisions which had been accepted. 

There was no question of further negotiation between them for a lump 
sum to be accepted as in satisfaction of all claims against the Commission-
ers. 

Such a lump sum, whether more or less than the total of goods at prices 
agreed previously, might have put the matter on a different footing as far as 
the Commissioners were concerned. 

It is true that Major Beddington’s letter of the 30th June, 1937, (J) in 
its final paragraph included what constituted an ultimatum. In the true 
facts, in effect, what this meant was, “unless you sign a receipt in full set-
tlement of all claims I shall not pay you the amount due to you at the prices 
we have agreed upon.” The correct answer to that “bluff” might have been 
to reply that unless the sum due in respect of the goods he had received was 
paid to Mr. Woolford at the agreed rates within twenty-four hours legal 
proceedings for its recovery would have to be taken. 

Mr. Woolford, however, with commendable restraint, carried on the 
negotiations for the price of these provisions and signed the receipt pro-
duced. 

This receipt purported to make that payment a full satisfaction and dis-
charge of all other claims of every description and of all loss, damages, 
costs, charges and expenses suffered or which may hereafter be suffered or 
incurred by the plaintiff arising out of and incidental to the circumstances 
the subject matter of the correspondence between the parties, ending with a 
letter from Major Beddington of the 30th June, 1937. This receipt was pre-
pared for the Commissioners and accepted by Mr. Woolford who was at 
that time representing the plaintiff. 

Mr. Woolford had a general authority from his client dated 1st July, 
1937, made specially for acceptance of the payment in question. 

The evidence makes it quite clear that the plaintiff in no way intended 
to forego any claim other than that of further payment for goods sold and 
delivered to the Commissioners. 

The “boats” claim had been settled, there only remained the “provi-
sions” claim with which Mr. Woolford was instructed to deal. Mr. 
Woolford was only brought in because the Commissioners tried to whittle 
down their already discreditable bargain by saying that some of the goods 
taken over by them were bad or damaged. Their own captain’s receipt 
made that position untenable. There was no reliable evidence that such 
goods were damaged, nor that, if they were, whether damage took place 
between handing over to that captain and receipt by the storekeeper before 
or after. 

The actual position between Major Beddington and Mr. Woolford is 
quite clear, to my mind, although their evidence is in conflict. 
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Mr. Woolford said that the plaintiff came to him and wanted compen-
sation from the Commissioners for the losses she had suffered through her 
expedition being stopped by Chislett. Mr. Woolford said that he advised 
her that she had no claim against the Commissioners and that that part was 
dropped. 

It follows that Mr. Woolford made no such claim on behalf of his cli-
ent, nor had he authority to do so. He said that his account of the high 
handed action taken by Chislett in his letter of the 28th May, 1937, to the 
Lands and Mines Department was put in as “background” for the claim for 
the additional payment for the boat fittings. Ac the most this letter is only a 
summary of the representation made to Mr. Woolford in this matter and no 
specific claim for payment of anything. 

On the other hand, Major Beddington said, I used the words “in full 
settlement of all claims” as I knew that Mansfield had been claiming that 
the Commission had stopped him from going past the falls; I wished to 
clear the Commission of any possible liability in this regard. Presumably, 
he wished to achieve that object whether injustice resulted or not. He does 
not suggest that he negotiated with Mr. Woolford on that basis. 

There is no question, in my opinion, that the intentions of Mr. 
Woolford were difficult to those of Major Beddington when that document 
changed hands. Mr. Woolford, in addition, had no authority to deal with 
that aspect.  

The parties were in agreement that the provisions should be paid for at 
specific agreed rates. The consideration passing tallied to the last cent. No 
other consideration passed, and Mr. Woolford did not accept that amount 
in full discharge of any general claim for compensation. 

There was no consideration passing to justify the words so wrongly in-
troduced into receipt “G” and accepted by Mr. Woolford. There was no 
common mind. 

I am therefore of opinion that this receipt would not act as a settlement 
of all claims maintainable against the Commissioners as Masters, if they 
were involved in this action in that capacity, which is not the case. There is 
even less ground for saying that that document in any way affects the posi-
tion of Chislett, whether servant or not. He is sued in his personal capacity. 

There now remains only the question of damages. It is extremely diffi-
cult on account of the paucity of evidence. 

The Court may award a sum appropriate to the whole circumstances of 
the wrong inflicted. The plaintiff has not alleged special damage, but spe-
cial damage is of not the essence of an action and need not to be proved. 
The mere infringement of a legal right gives a right of action. The defen-
dant may be thankful that the facts have not been more fully proved as to 
wages, etc., as more grounds for damages would have been provided. 
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What are the circumstances which I have to take into consideration 
when assessing damages? 

The very moderate language used by Mr. Woolford in describing the 
“boat” transaction as having been carried through under pressure and in the 
circumstances a regrettable transaction would become even more moderate 
if applied to the terms on which the provisions were purchased. However, 
both those matters are closed by agreements not in issue in this action. 

The plaintiff said she spent through Mansfield $2,200 apart from the 
wages of the men. That evidence was not seriously contested. There was no 
cross-examination of this witness on that amount. No accounts were pro-
duced by the plaintiff: neither were they asked for by the defendant. I have 
this sworn statement apparently accepted. 

Dealing with that sum it has been proved that the plaintiff accepted 
$300 for the boat and fittings which cost $390. She also accepted $193.56 
for the provisions which she had transported to within a short distance of 
the falls. No evidence was given of the proportionate cost of that transpor-
tation. I fix 25 per centum on the value of those stores as an arbitrary figure 
which increases this item to $241.95. The plaintiff obviously must bear the 
loss she has made on those two agreements. The total of $631.95 I deduct 
from the sum of $2,200 which leaves her nett loss at $1,568.05. 

In passing I will point out that the Commissioners probably made a 
profit as they would buy under wholesale contracts. That is irrelevant to the 
issues before me. 

No definite evidence has been adduced as to the actual amounts paid in 
wages. It appears that the employment commenced on the 10th February, 
1937. The party should have reached Georgetown on or about the 24th 
April, 1937. That would total 68 days. Whether or not more could be 
claimed under the men’s contract I do not know. There was no evidence. 
On the evidence adduced it appears that N. Williams at $1 a day, $68; C. 
Wight at 72 cents a day, $48.96; 18 men at 50 cents a day, $612, making a 
total of $728 for this item. 

These two items total $2,297.01. I am using these figures in an attempt 
to arrive at a reasonable guide to fix an assessment of the damages in-
volved. In the circumstances of this case, I am not prepared to estimate the 
profit which might have accrued had the party reached its destination. 

There is no question that the plaintiff has suffered other losses than 
those with which I have dealt. 

I shall make an addition for that fact and give judgment for the plaintiff 
for general damages in the sum of $2,500 together with taxed costs and 
certify the action as fit for Counsel. 

Judgment for plaintiff. 
Solicitors: J. Eleazar; Crown Solicitor (Percy W. King). 
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SOMMARIA, Plaintiff, 
v. 

ELIZA RAMKISSOON, et al, Defendants. 
[1937. No. 148.—DEMERARA.] 

BEFORE CAMACHO, C.J. 1939. NOVEMBER 14, 16. 
Negligence—Death of person injured—Action in respect of—By or for benefit 

of mother of illegitimate person—Not maintainable—Accidental Deaths and 
Workmen’s Injuries (Compensation) Ordinance, cap. 265, Part I, ss. 3, 4, 6. 

Words—Parent—Meaning of—Not mother of illegitimate person—Acciden-
tal Deaths and Workmen’s Injuries (Compensation) Ordinance, cap. 265, s. 4. 

The mother of an illegitimate child is not a parent within the meaning of sec-
tion 4 of the Accidental Deaths and Workmen’s Injuries (Compensation) Ordi-
nance, Chapter 265. 

An action is not maintainable under Part I of the Accidental Deaths and 
Workmen’s Injuries (Compensation) Ordinance, Chapter 265, by or for the 
benefit of the mother of an illegitimate person, whose death was caused as a re-
sult of negligence. 

The necessary facts and arguments appear from the judgment. 

J. A. Luckhoo, K.C., for the plaintiff.  
L. A. Hopkinson, for the defendant. 

Cur. adv. vult. 
CAMACHO, C.J.: The plaintiff institutes this action under the Acciden-

tal Deaths and Workmen’s Injuries (Compensation) Ordinance, Cap. 265, 
for her own benefit as parent of Roopnaraine Singh, deceased, having suf-
fered, she alleges, damage from the defendants’ negligence in causing the 
death of Roopnaraine Singh. 

The defendants’ object that the action is not maintainable by the plain-
tiff inasmuch as she is not a parent within the meaning of the Ordinance. 
At the trial it was admitted by plaintiff’s counsel that the deceased was the 
plaintiff’s illegitimate child, and the question for the Court to determine is 
whether the plaintiff may be regarded as the parent of the deceased. 

The word “parent” is defined in the governing legislation to include fa-
ther and mother, and the word “child” to include son and daughter. Sec-
tions 3 and 4 of the Ordinance reproduce provisions of the (Imperial) Fatal 
Accidents Acts, 1846 and 1864, and enable a “parent or “child” to maintain 
an action in the circumstances related in section 3 of the Ordinance. In 
Dickenson v. North Eastern Railway Coy. (1863) 33 L.J. Exch. p. 91, an 
action was brought by the administratrix of the estate of a deceased person 
under the 1846 Act on her own behalf and on behalf of the illegitimate 
child of the deceased. It was held that the action could not be maintained 
for the benefit of the child inasmuch as the word “child” in the Act denotes 
legitimate child. 
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The instant case is the converse of the Dickenson case. In my opinion 
the word “parent” in the Ordinance denotes the parent of a legitimate child 
and does not include the mother or father of a child born out of wedlock. 
At common law an illegitimate is regarded as nullius filius. The plaintiff, 
however, invokes in aid Section 11 of Ordinance No. 14 of 1932 and con-
tends that as the section alters, for purposes of succession, the position of 
parent of an illegitimate child an action under Cap. 265 must now be re-
garded as sustainable by the mother or father of a deceased illegitimate. It 
is to be observed, however, that the section in question reproduces subsec-
tions 1 and 2 of section 9 of the (Imperial) Legitimacy Act, 1926, and in 
England the English section has not been held to have that effect. On the 
contrary the enactment of section 2 of the Law Reform (Miscellaneous 
Provisions) Act, 1934, became necessary in order to enable the parent of an 
illegitimate child to maintain an action under the (Imperial) Fatal Accidents 
Acts. The relevant portion of subsection 1 of section 2 of the 1934 Act de-
clares that for the purposes of the Fatal Accidents Acts a person shall be 
deemed to be the parent or child of a deceased person notwithstanding that 
he was only related to him illegitimately. It is by virtue of this enactment 
that the parent of an illegitimate may now, in England, maintain an action 
arising out of death of his child. Section 2 of the Law Reform (Miscellane-
ous Provisions) Act, 1934, is not enacted in this Colony, and I hold that the 
action brought by the plaintiff is not sustainable. There must be judgment 
of non-suit against the plaintiff with costs to be paid to the defendants. 

Judgment of non-suit. 

Solicitors: H. A. Bruton; J. E. Too-Chung. 
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CAMPBELL DEBIDIN, Petitioner, 
v.  

RUKMIN DEBIDIN, Respondent, 
AND 

REASAT, Co-respondent.  
[1937. No. 280.—DEMERARA.]  

BEFORE LANGLEY, J., 1939. MAY 22; NOVEMBER 24. 

Matrimonial causes—Dissolution of Marriage—Malicious desertion—
Intention to desert carried into effect—No definite period of desertion provided 
for. 

Matrimonial causes—Dissolution of marriage—Husband’s petition—Adul-
tery of wife—Respondent not a profligate woman—Knowledge by co-respondent 
that she was married—Costs—Ordered to pay. 

In this Colony in suits for dissolution of marriage on the ground of malicious 
desertion no definite period of desertion is provided for. The act of desertion 
rests upon the intention to desert having been carried into effect. 

A co-respondent condemned in costs where the respondent was not a profli-
gate woman and where he knew, or ought to have known, that she was a married 
woman. 

Petition by a husband for a dissolution of marriage on the ground of the 
malicious desertion and the adultery of his wife. 

A. J. Parkes, for petitioner. 
C. A. Burton (for K. S. Stoby), for respondent. 
Co-respondent, Reasat, in person. 

Cur. adv. vult. 

LANGLEY, J.: The petitioner is asking the Court to dissolve his mar-
riage with the respondent on the grounds of her desertion and of her adul-
tery with the co-respondent. It seems clear that the respondent left her hus-
band and returned to her father’s home when her first child was to be born. 
She left with her husband’s consent. The respondent asserted she was ab-
normally ill after her confinement but I am quite satisfied she has over 
stated the length of time she was bedridden. I am satisfied also that before 
and after her complete recovery she refused her husband’s request to return 
to his home and that her action in issuing several summonses against him 
was actuated solely because she hoped to live apart from, but be main-
tained by, him. The treatment she received in the Magistrate’s Court in 
these matters shows that the learned Magistrate did not accept her evi-
dence. That opinion confirms my own of considering her general demean-
our as not that of a truthful witness. Rev. Dyett supports the evidence of the 
petitioner that genuine efforts were made to provide a separate home for 
the petitioner and respondent. 

In this Colony no definite period of desertion is provided for  
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the act of desertion rests upon the intention to desert having been carried 
into effect. In my opinion, that intention has been proved in this case and I 
find the respondent guilty of deserting the petitioner. 

(His Honour then reviewed the evidence as to adultery and found that 
the respondent and co-respondent had been guilty of adultery with each 
other). 

The petitioner has claimed damages. I am satisfied that the wife might 
have seen the folly of her desertion in time had not the co-respondent inter-
fered with her. In other words, I find the co-respondent responsible for the 
change of heart of the petitioner towards his wife. Although her desertion 
had already taken place no evidence has been adduced of any improper 
conduct between respondent and co-respondent prior to the 27th July, 
1936, although possibly it may have taken place. These circumstances I 
have mentioned on this aspect of the case do not alter the fact that the re-
spondent was living apart from her husband. I must therefore follow the 
judgment in Gardner v. Gardner and Bamfield (1901) 17 T.L.R. 331, and 
make no award of damages. It is possible that eventually she might have 
returned to the petitioner when she found the Magistrate would make no 
order for maintenance, but I do not feel justified in awarding damages 
based on the husband’s deprivation of that possibility. 

With regard to the question of the respondent’s costs. There is no evi-
dence recorded that she has any separate estate. $100 has been paid into 
Court by the petitioner as security for them by Order of the Court. I see no 
grounds for departing from the usual practice of making the husband re-
sponsible for his wife’s costs. 

With regard to costs of the petitioner it has been submitted that a duty 
rests on the petitioner of proving strictly that the co-respondent was aware 
that the respondent was a married woman at the commencement of their 
intimacy before the co-respondent can be condemned in costs. 

That rule was accepted at one time, but the discretion of the Court was 
freed by decisions of greater breadth of mind later. Langrick v. Langrick 
and Funnell (1920) P. 90 and Smith v. Smith & Reed (1922) P. 1 make that 
position quite clear. 

The matter is of minor importance as the respondent said she knew the 
co-respondent long before she was married because they grew up together. 
She said he must have known she was married. The co-respondent did not 
question that statement. 

Further there was no evidence that the respondent was a profligate 
woman before the co-respondent met her so that there was no ground of-
fered to justify the co-respondent escaping the responsibility for his im-
moral act. 

The Court pronounces that the petitioner has sufficiently proved the 
contents of the said petition and decrees that the said marriage 
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be dissolved on the grounds of acts of desertion committed by the respon-
dent and adultery committed by the respondent and co-respondent unless 
sufficient cause be shown to the Court why the decree should not be made 
absolute within six months from the making hereof and condemns the co-
respondent in the costs incurred and to be incurred on behalf of the said 
petitioner in this cause and farther the petitioner do pay to the respondent 
her taxed costs not to exceed the amount ordered to be paid into Court or 
secured for the wife’s costs of the hearing. I certify the action as fit for 
counsel. Order in the usual form. 

Decree nisi. 

Solicitors: P. M. Burch-Smith; T. A. Morris. 
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KOODRATALI, Plaintiff, 
v. 

ALEXANDER CHIN, Defendant. 
[1939. No. 41.—DEMERARA.] 

BEFORE CAMACHO, C.J. 1939. NOVEMBER 27, 28; DECEMBER 11. 
Malicious prosecution—Charge—Not brought on information received—Transaction 

between prosecutor and defendant—Charge brought by prosecutor on his alleged knowl-
edge of—Nature of transaction—Direct conflict between versions of prosecutor and defen-
dant—Defendant acquitted by verdict of jury—Innocence to be conclusively presumed—
Statement of prosecutor deemed to be false and to his knowledge—Absence of reasonable 
and probable cause, and malice—Presumption of. 

Practice—Costs—Criminal conspiracy—Action resulting from—Successful plaintiff—
Deprived of costs. 

A. preferred before the Magistrate a charge against B. for that B. being a trader under 
the Traders (Breach of Contract) Ordinance, cap. 64, contracted with A. to make 4 pairs 
of bangles for reward and did receive from A. six ounces of gold and without lawful ex-
cuse neglected to perform the contract or to return the gold. B. was committed for trial at 
the Criminal Assizes and was indicted for an offence against section 7 of Chapter 64. B. 
was acquitted by the verdict of a jury. 

B.’s defence was that the gold which he received from A. was for the manufacture of 
spurious gold coins which were to be subsequently uttered by A. 

A. did not act upon information received but upon his own alleged knowledge of the 
transaction between B. and himself. 

On an action being instituted by B. against A. claiming damages for malicious prose-
cution. 

Held (1) that the innocence of B. must be conclusively presumed, inasmuch as he was 
acquitted of the charge by the verdict of a jury; 

(2) that A.’s statement as to the transaction between B. and himself was either true or 
false; and that the jury by acquitting B. had in effect declared that the grounds upon 
which A. acted were non-existent and were known by him to be false; 

(3) that it must be taken to be the fact that the accusation was false to the knowledge of 
A.; and 

(4) that there was therefore an absence of reasonable and probable cause, and also mal-
ice. 

Successful plaintiff deprived of costs where the action arose out of a conspiracy into 
which, according to his own story, he had entered with the defendant to commit a crimi-
nal offence. 

Action by the plaintiff Kudrat Ali against the defendant Alexander 
Chin claiming damages for malicious prosecution. The necessary facts ap-
pear in the judgment. 

J. A. Luckhoo, K.C., (E. V. Luckhoo with him) for plaintiff  
H. C. Humphrys, K.C., for defendant. 

Cur. adv. vult. 
CAMACHO, C.J.: The defendant preferred before the Magistrate for 

Georgetown a charge against the plaintiff for that he being a trader under 
the Traders (Breach of Contract) Ordinance, Cap. 64, contracted with the 
defendant to make four pairs of bangles for reward and did receive from 
the defendant 6 ounces of gold and 
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without lawful excuse neglected to perform the contract or to return the 
gold. In due course the Magistrate committed the plaintiff for trial at the 
Criminal Assizes. The plaintiff was indicted for an offence against section 
7 of Cap. 64. The evidence offered by the defendant against the plaintiff 
was as follows:— 

In January, 1938, the plaintiff delivered to the defendant a letter of in-
troduction from one Scott who resides in Trinidad. A week later the plain-
tiff who is a jeweller, returned to the defendant and asked the defendant for 
work as a jeweller. The defendant informed the plaintiff that he desired to 
have made four pairs of gold bangles whereupon the plaintiff informed the 
defendant that 6 ounces of gold would be required and that he would 
charge $12 for the workmanship. The plaintiff agreed to do the work. The 
defendant thereupon obtained 6 ounces of gold and delivered the same to 
the plaintiff for the agreed purpose. The plaintiff did not perform the work 
and did not return the gold. 

The plaintiff, on the other hand, alleged that he had known the defen-
dant in Trinidad and had received assistance from him in the payment of a 
penalty imposed on the plaintiff by the Courts of Trinidad for making or 
for being concerned in the making of spurious gold coins. The plaintiff 
brought from Trinidad, according to his statement, 17 twenty dollar Ameri-
can gold pieces and entrusted them to the defendant for sale. The plaintiff 
stated that the defendant obtained $550 from the sale of the coins and did 
not pay to the plaintiff the proceeds, except as to $50. 

The plaintiff denied that he received from the defendant 6 ounces of 
gold for the manufacture of bangles. He, however, admitted that he re-
ceived the gold from the defendant for the manufacture, however, of spuri-
ous gold coins which were to be subsequently uttered by the defendant. 
The net profit from the illicit transaction were to be shared equally between 
the plaintiff and the defendant. The plaintiff alleged he subsequently re-
pented of the agreement and offered to return the gold to the defendant if 
the defendant would pay to the plaintiff the balance of $500 which he al-
leged was due to him by the defendant on the sale of the American gold 
coins. The defendant denied these allegations. 

The jury acquitted the plaintiff and he now brings this action for dam-
ages for malicious prosecution. 

In such an action the plaintiff must prove not only that the criminal 
proceedings terminated in his favour but that such proceedings were insti-
tuted without reasonable and probable cause and with malice. 

Reasonable and probable cause has been defined to mean a reasonable 
belief in the plaintiff’s guilt based on an honest and reasonable conviction 
of the existence of facts which if they had existed would have offered rea-
sonable grounds for the institution 
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of the prosecution. Generally speaking the mere fact of acquittal on an in-
dictment does not prove the absence of reasonable and probable cause on 
the part of a defendant. Moreover the malice which is required to sustain an 
action for malicious prosecution is malice in fact, that is to say, it must be 
shown that in instituting the prosecution the defendant acted from spite or 
ill-will or from some indirect or improper motive. 

Learned counsel for the plaintiff submitted that the absence of reason-
able and probable cause must be conclusively presumed from the verdict of 
the jury in the circumstances of this case. After consideration of the au-
thorities I agree with the submission. 

This Court is not a Court of Appeal from the jury’s verdict and as was 
said in Herniman v. Smith by Lord Atkin, (1937) 107 L.J.K. B. 227, after a 
verdict of acquittal, “no question any longer remains as to the plaintiff’s 
innocence which must be conclusively presumed.” Although the innocence 
of the plaintiff is not prima facie proof of want of reasonable and probable 
cause in all cases there are nevertheless circumstances in which the inno-
cence of the plaintiff is proof of a want of reasonable and probable cause. 
In dealing with this aspect of a suit for malicious prosecution, Bowen, L.J., 
in Abrath v. North Eastern Railway Coy. (1883) 11 Q.B.D. p. 462, ob-
served: “When mere innocence wears that aspect it is because the fact of 
innocence involves with it other circumstances which show that there was 
want of reasonable and probable cause, as for example when the prosecutor 
must know whether the story which he is telling against the man whom he 
is prosecuting is false or true. In such a case, if the accused is innocent it 
follows that the prosecutor is telling a falsehood and there must be want of 
reasonable and probable cause . . . . . except in cases of that kind it never is 
true that mere innocence is proof of want of reasonable and probable 
cause.” 

If the defendant in prosecuting the plaintiff had acted on information 
offered to him or which emerged from enquiries set on foot by him he 
would have been at liberty to show, the plaintiff having offered evidence of 
his acquittal and evidence of the absence of reasonable and probable cause, 
a reasonable belief in the plaintiff’s guilt based upon an honest and reason-
able conviction of the existence of facts which, if they had existed, would 
have afforded reasonable ground for instituting the prosecution. 

In this case, however, the defendant acted upon his own alleged knowl-
edge and his statement as to the transaction between himself and the plain-
tiff was either true or false. The jury by acquitting the plaintiff have in ef-
fect declared that the grounds on which the defendant acted were non-
existent and known to the defendant to be false. If, as must be taken to be 
the fact, the accusation was false to the defendant’s knowledge, there can 
be no reasonable and probable cause for him and if a false charge was 
made by the defendant and false to his knowledge, malice is made out. 
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The plaintiff having proved that the proceedings terminated in his fa-
vour, that the defendant acted with malice and without reasonable and 
probable cause is entitled to judgment. 

The plaintiff claims special damages in the sum of $145 and for injury 
to his reputation and pain of body and mind he claims as general damages 
$5,000. The plaintiff is a man of sullied reputation. In his evidence he 
stated, voluntarily, that he had been convicted twice in the Colony of 
Trinidad for being concerned in the making of spurious coins and, in rela-
tion to the particular subject matter of this action, he alleged that he at one 
time agreed to manufacture spurious coins for himself and the defendant. 
On the other hand if the defendant had no reasonable and probable cause 
for the prosecution and acted maliciously the plaintiff is entitled to dam-
ages and taking all the circumstances into consideration I award $145 by 
way of special damages and $150 by way of general damages. 

The plaintiff, according to his own story, conspired with the defendant 
to commit an offence. Out of the conspiracy this action arose and I there-
fore deprive the plaintiff of the costs of the action. 

Judgment for plaintiff. 

Solicitors: W. D. Dinally: Vivian C. Dias. 



 223

THE WEST INDIAN COURT OF APPEAL 

REPORTS OF DECISIONS 

OF 

THE COURT 

SITTING IN 

BRITISH GUIANA, DOMINICA AND ANTIGUA. 

[1939.] 

JUDGES OF THE COURT: 
Sir CHARLES C. GERAHTY, President, (Chief Justice of Trinidad and 

Tobago). 
W. M. WIGLEY, Esquire, O.B.E., Chief Justice of the Leeward Islands). 
E. A. COLLYMORE, Esquire, (Chief Justice of Barbados). 
G. E. F. RICHARDS, Esquire, (Chief Justice of St. Lucia). 
M. V. CAMACHO, Esquire, (Chief Justice of British Guiana). 
W. J. GILCHRIST, Esquire, Acting Chief Justice of Trinidad and To-

bago). 



 225
J. A. ELIAS v. S. H. SPENCER. 

IN THE WEST INDIAN COURT OF APPEAL.  
ON APPEAL FROM THE SUPREME COURT OF BRITISH GUIANA. 

JOSEPH ALFRED ELIAS, Appellant. 
v. 

SHERMAN H. SPENCER AND MARGARET GILLIS,  
Executors of Ellen Elias, Deceased, Respondents. 

[No. 3 OF 1938.] 

BEFORE GERAHTY, C. J., Trinidad and Tobago, (President); WIGLEY, 
C.J., Leeward Islands; and CAMACHO, C.J., British Guiana. 

1939. APRIL 13, 14, 21. 

Appeal—To West Indian Court of Appeal—How brought—Notice of motion—
Grounds of appeal not contained in—When appeal brought—When notice of motion filed—
Necessary documents and papers not produced to Registrar within prescribed time—Right 
of appeal automatically and finally extinguished—Fresh notice of appeal filed—Within the 
time allowed for appealing—Inoperative. 

An appeal to the West Indian Court of Appeal is brought when notice of motion is 
filed, even though the notice does not contain the grounds of appeal. 

The West Indian Court of Appeal Rules confer upon an intending appellant the right to 
bring an appeal at any time within a period of six weeks from the date of entry of the 
judgment or order complained of, but once that right has been exercised by filing a notice 
of motion in the office of the Registrar, an appellant must adhere strictly to the require-
ments of Rule 11 (1), and if in non-compliance with that Rule he does not produce the 
necessary documents and papers within the prescribed time or within such extended time 
as may be allowed on application his right of appeal is automatically and finally extin-
guished by operation of Rule 12 (4). 

Where an appellant has exercised his right of appeal by filing a notice of motion, and 
that right has become extinguished by operation of Rule 12 (4) the intending appellant 
cannot again exercise his right of appeal under the Rules, even though the prescribed time 
for appealing has not yet expired. 

Appeal from the judgment of Crean, C.J., whereby he ordered that pro-
bate of the last will and testament of Esau Elias, deceased, be granted in 
solemn form of law to Ellen Elias, the executrix named therein. 

J. A. Luckhoo, K.C., for Appellant.  
S. I. Cyrus, for Respondents. 

Cur. adv. vult. 

The judgment of the Court was delivered by the President as fol-
lows:— 

These proceedings purport to be an appeal from the judgment of Crean, 
C.J., delivered on 28th February and entered on 2nd March, 1938, whereby 
he ordered that probate of the last will 
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and testament of Esau Elias deceased be granted in solemn form of law to 
Ellen Elias the executrix named therein. 

When the matter came on for hearing in this Court, Counsel for the re-
spondents took the preliminary objection that the appeal was not properly 
before the Court inasmuch as an appeal had been brought previously in 
proceedings No. 1 of 1938 against the same judgment and that the appeal 
stood dismissed with costs by operation of law. 

It appears that on 2nd March, 1938, the date upon which the judgment 
in question was entered, the appellant gave notice of appeal in proceedings 
No. 1 of 1938 against the whole of that judgment following Form IV. in the 
Appendix to the Rules of the Supreme Court (Appeals) 1924 (British 
Guiana), the grounds of appeal not being stated therein. 

On the 11th April, 1938, the appellant having made default in leaving 
with the Registrar the documents and papers required by Rule 11 (1) of the 
West Indian Court of Appeal Rules 1920 hereinafter referred to as “The 
Rules”) as amended by Rule 3 of the West Indian Court of Appeal 
(Amendment) Rules, 1930, the appeal stood dismissed with costs in accor-
dance with the provisions of Rule 12 (4) of the Rules as amended in 1930. 

On the 13th April, 1938, a fresh notice of appeal motion was filed by 
the appellant in proceedings No. 3 of 1938 now under review. 

It is contended by Counsel for the appellant 
(1) that the notice of motion in proceedings No. 1 of 1938 was in-

complete in that it did not state the grounds of appeal as required 
by Rule 4 of the Rules and for that reason was not a notice of ap-
peal at all. 

(2) that the notice of motion dated the 13th April, 1938, in these 
proceedings was filed within 6 weeks of the entering of the 
judgment in accordance with Rule 6 (1) of the Rules as amended 
in 1930 and thus is properly before the Court, and 

(3) that the respondents have submitted to these proceedings and 
accordingly must be deemed to have waived any irregularity. 

In regard to the last contention, a statement was made at the Bar by 
Counsel for the respondents to the effect that the existence of proceedings 
No. 1 of 1938 had only come to his knowledge a few days before this ap-
peal came on for hearing and that he had taken the earliest opportunity of 
informing Counsel for the appellant that he had proposed to take this objec-
tion. 

This disposes of this contention as, in our view, it follows that there 
can be no question of waiver by the Respondents in the absence of knowl-
edge on their part of the prior proceedings. 

Two questions arise on the objection in limine for determination by 
this Court:— 
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(1) Has the appellant exercised his right of appeal in proceedings 
No. 1 of 1938? 

(2) If so, has this Court jurisdiction to entertain an appeal in pro-
ceedings No. 3 of 1938 now before it? 

The answer to the first question is, in our view, clearly provided by the 
Rules. Rule 4 shows how an appeal shall be brought as follows:— 

4. “All appeals shall be by way of rehearing, and shall be brought by 
notice of motion. No petition, case, or other formal proceeding 
other than such notice of motion shall be necessary. Notice of mo-
tion shall clearly state the grounds of appeal, whether the whole or 
part only of the judgment or order is complained of, and in the lat-
ter case shall specify such part,” etc.  

The material part of this rule in regard to the manner of bringing an 
appeal is, as we read it, contained in the first sentence. The last sentence 
merely makes provision of a directory nature in regard to the contents of 
such a notice. 

Provided that a notice of motion shows upon the face of it that it pur-
ports to be a notice of appeal, as it did in proceedings No. 1 of 1938, and 
whether or not the grounds of appeal are stated therein, we are of opinion 
that the Rule is satisfied in regard to the manner in which an appeal shall 
be brought. We can find nothing to the contrary in the local Rules of 1924, 
indeed Form V in the Schedule, which provides for Notice of Reasons for 
Appeal when given separately, fortifies the construction we have given for 
it refers therein to the previous notice given, which it is sought to amplify, 
as being the notice of appeal. 

For these reasons we are unable to accept the contention of Counsel for 
the appellant that the notice of appeal motion given in proceedings No. 1 of 
1938 is not a notice of motion for the purposes of Rule 4. 

The next step is to ascertain when an appeal is brought and the answer 
is to be derived from Rule 6 (2), as amended by the Rules of 1930, which 
provides:— 

“An appeal shall be deemed to have been brought when the notice of 
motion has been filed in the office of the Registrar in the Colony in which 
the appeal arose.” 

In proceedings No. 1 of 1938, judgment was entered on 2nd March, 
1938, and the notice of motion was filed on the same day, namely on the 
first day of the period allowed by Rule 6 (1) of the Rules as amended. An 
appeal was therefore brought within the meaning of the Rule on 2nd 
March, 1938. 

That being so, it is necessary to examine if and how that appeal was 
disposed of and we find from a note under the hand of the Registrar that on 
the 11th April, 1938, the appeal stood dismissed with costs as provided in 
Rule 12 (4) as amended, for non-compliance with Rule 11 (1) of the Rules. 
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That Rule as amended in 1930 prescribes certain requirements, which 
were not complied with in proceedings No. 1 of 1938, namely that— 

“The party appealing from a judgment or order shall within 28 days 
from the date when the appeal is brought leave with the Registrar an affi-
davit of service of the notice of appeal upon all parties directly affected by 
the appeal together with a copy of the said notice of appeal to be filed and 
shall also leave with the Registrar the following documents and papers”:— 

The documents and papers are then enumerated as (a) to (g). 
Non-compliance with this Rule within the time limited forthwith brings 

into operation the provisions of Rule 12 (4) as amended.  
In that Rule it is provided that “In default of the documents and papers 

set out in the preceding Rule 11 (1) being left with the Registrar within the 
time limited by the said Rule or within such extended time as may be 
granted by the Court appealed from or a Judge thereof or by the Court of 
Appeal, the appeal shall stand dismissed with costs and a Judge, on produc-
tion by the respondent of a certificate from the Registrar that such docu-
ments or papers (or any of them) have not been lodged with him within the 
aforesaid prescribed time, may order execution to issue forthwith.” 

It is to be observed that in proceedings No 1 of 1938 no application 
was made for an extension of time in which to file the necessary docu-
ments and papers and the prescribed time expired on 30th March, 1938. 

As we construe this Rule, the appeal automatically stood dismissed 
with costs as from that date and with the same finality as if the appeal had 
been heard and dismissed by this Court. 

To state the position briefly, we are of opinion that the Rules confer 
upon an intending appellant the right to bring an appeal at any time within 
a period of six weeks from the date of entry of the judgment or order com-
plained of, but that once that right has been exercised by filing a notice of 
motion in the office of the Registrar, an appellant must adhere strictly to 
the requirements of Rule 11 (1), and if in non-compliance with that Rule he 
does not produce the necessary documents and papers within the prescribed 
time or within such extended time as may be allowed on application his 
right of appeal is automatically and finally extinguished by operation of 
Rule 12 (4). 

For these reasons we find that the appellant exercised the right of ap-
peal conferred upon him by the Rules in proceedings No. 1 of 1938 by fil-
ing the notice of motion on the 2nd March and further that by non-
compliance with the provisions of Rule 11 (1) such right of appeal must be 
deemed to have been finally extinguished as from 30th March, 1938. 

There remains the question whether this Court has jurisdiction to enter-
tain the subsequent appeal in proceedings No. 3 of 1938. 
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The fact that the notice of motion in these proceedings was filed within 
the six weeks period prescribed by Rule 6 (1) does not affect the position in 
our view, because the appellant had already exercised the right of appeal 
conferred by the Rules and that right had become extinguished. 

No authority has been cited to us to show that where a right of appeal 
has once been exercised and has been disposed of, any further right of ap-
peal survives and as we anticipated we can find none. Counsel for the ap-
pellant cited the case of Norton v. London and North Western Railway 
Company (1879) 11 Ch. D. 118. We find however that the facts involved in 
that case are clearly distinguishable from those of the present case. There 
the Court was dealing with the question of a second notice of appeal in an 
appeal then subsisting, here this Court is asked to entertain a notice of ap-
peal in an appeal which has been disposed of in other proceedings on a 
prior notice of appeal. 

On the other hand the authorities show clearly that even in a subsisting 
appeal where there has been a non-compliance with the provisions of the 
Act or Legislative Authority conferring the right of appeal, the Court has 
no jurisdiction to hear the appeal. The case of the Duke of Atholl v. Read 
(1934) 50 T.L.R. 264, cited by Counsel for the respondents, is an instance 
of this. 

See also the case of South Staffordshire Waterworks Company v. Stone 
(1887) 19 Q.B.D. 168 in which the appeal was dismissed because the statu-
tory conditions of appeal had not been complied with. 

The question then arises whether in such a case any further right of ap-
peal can possibly be revived? The answer we think must assuredly be in the 
negative. In the case of Wong Fung Kiow v. John and another, 12th No-
vember, 1907, in the Appeal Court of this Colony, the learned Judges ap-
parently arrived at a similar conclusion. As in the present case, a prelimi-
nary objection was taken that the appeal was not rightly before the Court. 
In their judgment the learned Judges conclude by saying “The respondents 
could ask, as they do now in effect, that the notice of appeal which was 
filed on 3rd September be dismissed. If their application were granted, the 
appellants have no power to bring another appeal, as they are now attempt-
ing to do by their notice of the 20th September.” 

We are thus left in no doubt that the same position has been created by 
the dismissal of the appeal by operation of law in proceeding’s No. 1 of 
1938 and that this Court has no jurisdiction to entertain the appeal in pro-
ceedings No. 3 of 1938. 

As we intimated at the close of the arguments on the objection, the ap-
peal is struck out with costs to the respondents. 

Appeal struck out. 

Solicitors: W. D. Dinally; H. E. Rohlehr. 
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IN THE WEST INDIAN COURT OF APPEAL. 
ON APPEAL FROM THE SUPREME COURT OF BRITISH GUIANA. 

EUSTACE R. GUNPATSINGH, Appellant, 
v. 

JOHN DE FREITAS, Respondent. 

[No. 2 OF 1939.] 

BEFORE GERAHTY, C. J., Trinidad and Tobago, (President); WIGLEY, C.J., 
Leeward Islands; and CAMACHO, C.J., British Guiana. 

1939. APRIL 17, 18, 21. 

Appeal—From judge sitting without a jury—Court of appeal a Court of rehearing—
Still, however, an appeal court—Issue of fact—Advantage of trial judge—Demeanour of 
witnesses—Conflicting testimony—Onus of appellant—Inferences to be drawn from 
evidence—As contended by appellant—To be only reasonable inferences to be drawn from 
evidence—Appeal Court to be satisfied. 

Although on an appeal from a judge sitting without a jury, the Court of Appeal is a 
court of re-hearing on issues of fact as well as of law, yet the Court is still a Court of 
Appeal. 

Consequently, it must recognise the essential advantage which the trial judge had in 
seeing the witnesses and watching their demeanour, and particularly in a case which turns 
on the conflicting testimony of witnesses and the belief to be reposed in them. 

Further, the Court of Appeal must recognise that the onus is upon the appellant to 
satisfy it that the decision of the judge is wrong. Therefore, when an appeal is on a 
question of fact, the appellant must not only convince the Court of Appeal that the judge 
might have drawn from the evidence inferences other than those which he drew, he must 
show that the inferences for which he contends are the only reasonable inferences to be 
drawn from the evidence. 

APPEAL by the plaintiff from a judgment of Verity, J., whereby he 
ordered that judgment be entered for the defendant with costs. 

H. C. Humphrys, K.C., for appellant. 
J. A. Luckhoo, K.C., (C. V. Wight with him), for respondent. 

Cur. adv. vult. 
The judgment of the Court was delivered by the Chief Justice, Leeward 

Islands, as follows:— 
This is an appeal by Eustace Robertson Gunpatsingh from a decision of 

Mr. Justice Verity, dated November 22nd, 1936, whereby it was ordered 
that judgment be entered for the defendant (John de Freitas the respondent 
herein) with costs to be taxed. 

The appellant is a motor omnibus proprietor, and at the 
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material time was carrying on business at the Corentyne Coast and on the 
east bank of the Berbice river along the Mara road. One Richards was at 
that period also carrying on a bus service along the same road in 
competition with the appellant. 

The respondent is a dealer in motor vehicles carrying on business in 
Georgetown and elsewhere in the Colony. In July, 1936, both appellant and 
Richards were in possession of buses obtained from the respondent on hire 
purchase agreements, and Richards was in arrears of payment of 
instalments. The appellant being anxious to rid himself of competition by 
Richards spoke to the respondent on the subject; and alleges that as the 
result of certain verbal communications, of certain letters, and by the 
seizure of the bus by the respondent, an agreement was entered into 
between them whereby the respondent contracted to sell, and did in fact 
sell the appellant the bus the subject of the hire purchase agreement with 
Richards. It is common ground that there were verbal and written 
communications between the parties relative to the bus, and that the same 
was seized: but the respondent says that whatever passed between them 
was subject to a certain condition namely, payment of the purchase price 
by the appellant prior to payment by Richards of the arrears due by him 
under his hire purchase agreement, and that such condition was not 
complied with by the appellant. 

The case was tried by the learned trial Judge alone without a Jury. 
The learned trial Judge in his memorandum of reasons for that 

judgment having found “a very pronounced conflict” of evidence states “In 
any event I was satisfied that at no time had the minds of the parties been at 
one in the completion of an agreement for sale, that the plaintiff at no time 
acquired any rights or property in the motor bus and that his cause of action 
in this case was misconceived.” 

This Court is asked to set aside those findings and to order the 
judgment thereon (a) be rescinded and judgment may be entered for the 
appellant for the amount claimed, (b) alternatively that the action be 
remitted to Supreme the Court of British Guiana to assess the amount of 
damages suffered by the appellant and (c) that the respondent be adjudged 
to pay the appellant his costs of the said action to be taxed and (d) that it 
may be further ordered that the costs of this appeal be paid by the 
respondent to the appellant. 

In the case of Powell and wife v. Streatham Manor Nursing Home 
reported 1935 A.C. Lord Atkin in the course of his judgment on page 255 
well states the manner in which a Court of Appeal regards the findings of a 
Judge of first instance sitting without a Jury: “I wish to express my 
concurrence in the view that on appeals from the decision of a Judge sitting 
without a Jury the jurisdiction of the Court of Appeal is free and un- 
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restricted. The Court has to rehear, in other words has the same right to 
come to decisions on the issues of fact as well as law as the trial Judge. But 
the Court is still a Court of Appeal, and in exercising its functions is 
subject to the inevitable qualifications of that position. It must recognise 
the onus upon the appellant to satisfy it that the decision below is wrong: it 
must recognise the essential advantage of the trial Judge in seeing the 
witnesses and watching their demeanour. In cases which turn upon the 
conflicting testimony of witnesses and the belief to be reposed in them an 
appellate Court can never recapture the initial advantage of the Judge who 
saw and believed.” 

The onus on the Court below was on the plaintiff, who set up the 
agreement, to prove its terms to the satisfaction of the learned trial Judge. 
In order to induce this Court to reverse his findings of fact and the 
inferences which he drew from those findings, it rests on the appellant to 
convince us that those findings and inferences are not the findings and 
inferences which should be reasonably made and drawn from the evidence. 
It is not sufficient for the appellant to show in this Court that other 
inferences might have been drawn. We agree that other inferences may be 
drawn; but the appellant in order to succeed must go a step further and 
must show that the inferences for which he contends are the only 
reasonable inferences to be drawn from the evidence. This Court cannot 
say that the learned trial Judge was wrong in drawing the inferences which 
he in fact did, or that his conclusions on the evidence are unreasonable. 
The appellant having failed to discharge the burden which lies on him in 
this Court namely to convince us of error in the learned trial Judge, the 
judgment appealed from is affirmed and the appeal is accordingly 
dismissed. Appellant to pay respondent the costs of the appeal. 

Appeal dismissed. 

Solicitors: J. E. de Freitas; A. G. King. 
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IN THE WEST INDIAN COURT OF APPEAL. 
ON APPEAL FROM THE SUPREME COURT OF BRITISH GUIANA. 

HESTELLE GREENIDGE AND JEROME BLANCHARD, 
Appellants, 

v. 
IRIS BLANCHARD, Respondent, 

[No. 1 OF 1939.] 

BEFORE GERAHTY, C.J., Trinidad and Tobago (President); WIGLEY, C.J., 
Leeward Islands; and CAMACHO, C.J., British Guiana. 

1939. APRIL 12, 13, 21. 

Assignment—Absolute and completed—Consideration not required. 
Instrument—Alteration of—Alteration not material—Instrument not thereby 

rendered invalid. 
Assignment—Life insurance policy—Not dated, no statement of consideration 

no revenue stamp—Omissions remedied by assignee subsequent to assignment—
Alterations not material—Assignment not rendered invalid. 

An assignment, if absolute and completed, does not require any consideration 
to support it. 

An assignment of a life insurance policy is not rendered incomplete because it 
does not contain the date of the assignment or a statement of the consideration, 
or because it does not bear the proper revenue stamp. 

To invalidate an instrument on the ground of alteration, the alteration must be 
material. 

An instrument of assignment was not dated, it did not refer to the con-
sideration therefor, and it did not bear a stamp. While in the possession of the 
assignee, these omissions were remedied. 

Held, that the addition to the instrument of assignment of (1) the date, or (2) 
the statement of consideration, or (3) the stamp, was not a material alteration, 
and did not invalidate the assignment. 

Judgment of Langley, J., in (1938) L.R.B.G. reversed. 

Appeal by the defendants from a judgment of the Supreme Court of 
British Guiana, The necessary facts appear from the judgment of the Court 
of Appeal. 

S. L. van B. Stafford, K.C., (J. L. Wills with him) for the appellants. 
C. V. Wight, (C. A. Burton with him), for the respondent. 

Cur. adv. vult. 

The judgment of the Court was delivered by the Chief Justice of Brit-
ish Guiana, as follows:— 

The questions for determination by this Court emerge from the judg-
ment of the learned trial judge in the action brought by Iris 
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Miriam Blanchard, plaintiff, as administratrix of the estate of her deceased 
husband, Felix Ignatius Blanchard, against Hestelle Greenidge and Jerome 
Blanchard, as defendants.  

The plaintiff by her action claimed: 
(1) to have set aside an assignment, dated the 20th of January, 1938, 

made by the deceased to Hestelle Greenidge, of a life and endow-
ment policy numbered 12179 effected with the Demerara Mutual 
Life Assurance Society Limited; 

(2) to have set aside an assignment, dated the 28th of January, 1938, 
made by the deceased to Jerome Blanchard, of a life and endowment 
policy numbered 13997 effected with the Demerara Mutual Life As-
surance Society, Limited; 

(3) a declaration that, as administratrix of the estate of the deceased, 
she is entitled to the monies payable under the policies; 

(4) an order that the defendants respectively assign to her the said poli-
cies. 

The learned trial judge found: 
(1) the assignment of policy No. 12179 to the defendant Greenidge a 

forgery; 
(2) the assignment of policy No. 13997 to the defendant Jerome 

Blanchard void for undue influence; 
(3) the defendant Jerome Blanchard the beneficiary of the proceeds of 

policy No. 13997 in trust, however, for the daughter of the de-
ceased, Joyce Doreen. 

The learned judge thereupon set aside the assignments and ordered the 
policy monies due on policy No. 12179 to be paid to the plaintiff, as part of 
the estate of the deceased, and the policy monies due on policy No. 13997 
to be paid to her, subject to a trust, which he declared, in favour of Joyce 
Doreen. 

From these findings and consequential orders the defendants have ap-
pealed. 

A brief narration of the facts would appear to be necessary. The de-
ceased married the plaintiff in 1928. Shortly after the marriage the plaintiff 
left her husband in this Colony and went to Barbados where the child of the 
marriage—Joyce Doreen—was born in February, 1929. The plaintiff re-
turned to the Colony in 1930, pregnant, and in due course gave birth to a 
child, named Eileen Hazel Blanchard. The deceased did not recognise his 
paternity of this child and her birth resulted in estrangement between the 
spouses. In consequence of the estrangement the deceased and plaintiff, 
from 1930 onwards and until the death of the deceased, rarely lived to-
gether and only for short periods. In 1931 the deceased became attached to 
the defendant Hestelle Greenidge and had by her several children. He 
would appear to have lived with Greenidge from time to time until his 
death. In May, 1937, a reconciliation took place between husband and wife 
and until the latter part of the year they lived as man and wife at 
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McKenzie City. In November, 1937, the deceased became dangerously ill 
and returned to Hestelle Greenidge at Georgetown, where, after an inter-
lude at the Public Hospital, he died on the 29th of January, 1938. 

It would be convenient to consider separately the circumstances sur-
rounding the issue and assignment of the policies. On the 21st of Decem-
ber, 1927, the deceased while still unmarried caused to be issued to him by 
the Demerara Mutual Life Assurance Society Limited policy No. 12179. 
The policy was a twenty-year endowment policy with the usual provision 
for payment to the personal representative of the assured on death of the 
assured, if death should occur prior to the expiration of the endowment pe-
riod. In or about the year 1934, and while she was his mistress, deceased 
executed an assignment of policy No. 12179 to the defendant Hestelle 
Greenidge. The learned trial judge has found that this assignment is falsi-
fied in material particulars and is therefore forged. Moreover that the de-
fendant Hestelle Greenidge participated in the forgery. 

The assignment, which takes the form of a document partly printed and 
partly written, is before the Court. When executed the document did not 
refer to the consideration therefor, the date of execution was omitted and it 
did not bear a stamp. Although the assignment purports to be witnessed by 
two witnesses, one witness only was actually present when the deceased 
appended his signature to the document. On the 20th of January, 1938, 
some days before the death of the deceased these defects—if they be de-
fects—were remedied by the defendant Greenidge and one Dathorne. On 
that day the statement of consideration, the date and the stamp were added 
to the document by Dathorne with the knowledge of the defendant 
Greenidge although the additions would appear to have been made without 
the knowledge of the deceased. 

According to the evidence the deceased after executing the assignment 
in 1934 delivered it to the defendant Greenidge who did not notify the As-
surance Society by reason, it is alleged, of the indebtedness of the deceased 
to the Society. However that may be, the assignment remained in the pos-
session of Greenidge until the 20th of January, 1938. On that day the de-
ceased advised Greenidge to take the assignment to Dathorne in order that 
Dathorne might have it completed. Dathorne took the assignment to the 
Assurance Society, and, as a result of a conversation with one of the Soci-
ety’s officers, subsequently added the particulars and affixed the stamp 
now appearing in and on the document. In addition to his finding of forgery 
the learned trial judge, while not basing any decision on that ground, ex-
pressed the view that the assignment was made for an immoral considera-
tion. 

He would appear further to have been of opinion that although 
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the intention of the deceased was expressed in 1934, subsequent reconcilia-
tion of the spouses may have changed that intention. This potential factor 
would appear to have had some influence on his judgment. 

Before discussing the question of forgery the position would be clari-
fied by brief reference to the suggestion of immoral consideration. The 
view of the learned trial judge would appear to have been induced by the 
consideration, expressed on the 20th January, 1938, “for services rendered” 
and by the relationship which existed between the deceased and Hestelle 
Greenidge. It does not, however, follow, that an assignment between a man 
and his concubine is automatically avoided by virtue merely of the rela-
tionship. It cannot be doubted that an agreement in consideration of future 
or continued illicit intercourse is void: Ayerst v. Jenkins (1873) L.R. 16 Eq. 
275. A promise in consideration of past cohabitation is however valid as a 
voluntary promise: Annandale v. Harris (1728) 1 Bro. P.C. 250. A bond 
given for past cohabitation does not become invalid by the mere fact that 
the cohabitation continues after its execution: Hall v. Palmer (1844) 3 Hare 
532, even though the parties contemplated its continuance, provided that 
the intention formed no part of the consideration: In Re Wootton Isaacson, 
(1904) 21 T.L.R. 89. 

At the time of the assignment of policy No. 12179 the deceased had 
cohabited with the defendant Greenidge for about three years. He had had 
children by her. The cohabitation continued after the assignment. Must the 
Court presume that the assignment was induced by an intention, or agree-
ment, to continue the cohabitation? The presumption that the deceased 
would desire to make some provision for the defendant in gratitude for past 
comfort and cohabitation is equally strong. Still stronger is the presumption 
that the deceased intended to make some provision for his illegitimate chil-
dren. If either of the two latter presumptions may be validly made the as-
signment of policy No. 12179 may be regarded as voluntary but if it is ab-
solute and completed it does not require any consideration to support it. 
Section 19 of Ch. 7. 

“So long as a transaction rests in expression of intention only, and 
something remains to be done by the donor to give complete effect to his 
intention, it remains uncompleted, and a Court of Equity will not enforce 
what the donor is under no obligation to fulfil. But when the transaction is 
completed...equity will interfere to enforce it. The reason why equity will 
not interfere in favour of a mere volunteer but requires a valuable consid-
eration for the transaction, is that in such a case there is nothing wrong in 
the donor changing his mind and withholding from the object of his liberal-
ity the contemplated benefit”: per Wills, J., Harding v. Harding, (1886) 17 
Q.B.D. p. 444. The assignment of policy No. 12179 is voluntary and abso-
lute and by its execu- 
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tion and delivery to the defendant the transaction was completed. If on the 
day of the delivery of the assignment to her, or on any subsequent day, the 
defendant had notified the Assurance Society thereof the Society must have 
held the policy monies for her and on her behalf. 

Passing to the vital question of forgery, it is to be observed that the al-
terations which were made and deemed material by the learned trial judge 
were the following: the addition to the instrument of (1) the date, (2) the 
statement of the consideration and (3) the stamp. 

Bishop of Crediton v. Bishop of Exeter (1905) 2. Ch. 455 establishes 
the principle that to invalidate an instrument on the ground of alteration the 
alteration must be material. In Aldous v. Cornwell (1868) L.R. 3 Q.B. 579 
Lush J. said “we are certainly not disposed to lay it down as a rule of law 
that the addition of words which cannot possibly have prejudiced any one, 
destroys the validity of a note.” 

Is the original omission of the date and its subsequent insertion a mate-
rial alteration? It is indisputable that an instrument is good although it bears 
no date, or a false or impossible date, provided the real day of its being 
dated or given can be proved. In the Crediton Case, supra, an omitted date 
was subsequently inserted in the instrument and the addition of the date 
was held to be immaterial. 

The affixing of the stamp cannot in the opinion of the Court be deemed 
a material alteration. In the absence of statutory provision non-stamping of 
a document does not affect its validity. The addition of the stamp does not 
prejudice anyone. It is immaterial except for public revenue purposes. 

Is the addition of the statement of consideration a material alteration? 
If, as has been stated, consideration is not required to support the assign-
ment the insertion of “services rendered” by way of statement of considera-
tion cannot be regarded as a material alteration. 

In the case of In re Westerton, Public Trustee v. Gray (1919) 2 Ch. 
104, a testator handed to his landlady one G. an envelope addressed to her 
describing it as a present to her. She was about to open it when he took it 
from her and said he would keep it for her. After the death of the testator 
there was found in his despatch box an envelope containing (1) a deposit 
for £500 deposited at his bank in 1914, (2) an order in writing signed by 
the testator directing the bank to pay to G. the £500, (3) a letter addressed 
to G . . . . . .“you have been very kind to me and I desire to make some re-
turn by giving you the amount of £500 now on deposit at the bank as per 
receipt endorsed.” The deposit receipt was not endorsed by the testator and 
no notice was given at the bank of the assignment till after his death. It was 
held that there was a valid and complete gift to G. of the 
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sum on deposit by way of assignment under the Judicature Act, 1873 s. 25 
(6). (our s. 19 Ordinance Ch. 7), and that the assignee could sue whether 
the assignment was or was not made for valuable consideration. In short 
the assignment being absolute and complete consideration was not neces-
sary to its validity and was therefore immaterial. This Court has found that 
the assignment to Greenidge was absolute and complete, and inasmuch as 
consideration is not essential, the statement of, or omission to state, the 
consideration cannot prejudice anyone and the alteration is therefore imma-
terial. 

Moreover to constitute forgery there must exist an intent to defraud and 
the instrument alleged to be forged, if the alleged forgery takes the form of 
alteration of the instrument, must be altered in a material particular. In this 
case both elements requisite to constitute the crime are lacking. The as-
signment of policy No. 12179 cannot be held to be forged. 

With regard to policy 13997 the facts are as follows: The deceased ef-
fected the policy on the 18th of February, 1931. It was an endowment pol-
icy similar to policy No. 12179. The deceased named his brother, the de-
fendant Jerome Blanchard, beneficiary by endorsement of the policy. On 
the 28th of February, 1931, the defendant Jerome Blanchard effected a pol-
icy on his life with the Demerara Mutual Assurance Society, Ltd. It was an 
endowment policy similar to policy No. 13997. The defendant named the 
deceased beneficiary by endorsement of the policy. In neither policy is any 
trust created. If regard is had only to the endorsements the brothers, in the 
event of death, intended mutual benefit and nothing more. If a trust was 
intended to be created by the deceased in respect of the monies payable 
under policy No. 13997 there is no evidence of any such intention in the 
policy itself or any other written document. 

The monies were to become payable to the defendant only in the event 
of the death of the deceased. The learned trial judge pointed out that the 
assignment was conditional, the condition being fulfilled by the death of 
the deceased and he found the endorsed assignment by the deceased to the 
defendant Jerome Blanchard a valid assignment. 

On the 28th of January, 1938, the defendant Jerome Blanchard, not sat-
isfied with the assignment by endorsement of policy No. 13997, visited the 
deceased a few hours before his death. The deceased was propped up in 
bed and was induced to execute a further and separate assignment of the 
same policy in favour of the defendant Jerome Blanchard. The assignment 
purported to be “in full consideration of the policy.” The learned trial judge 
found that deceased was not in physical condition to know what he was 
doing and was unable to resist any suggestions made to him. He declared 
this assignment void for 
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undue influence. Conflicting medical testimony deposed to the condition of 
the deceased on the 28th of January, 1938. The view taken by the Court 
renders immaterial the condition of the deceased on that day. The assign-
ment of the 28th of January, 1938, must be regarded as otiose. It did no 
more than the endorsement of policy No. 13997 accomplished. It matters 
not whether the 1938 assignment is or is not valid regard being had to the 
validity of the first assignment. 

If, as was found by the learned trial judge, the first assignment is a 
valid assignment, the defendant Jerome Blanchard is entitled to the moneys 
payable thereunder for his own use and benefit unless it can be shown that 
he is trustee of those monies. On what evidence can he be declared a trus-
tee? The trust would appear to be founded and created on the following 
statement made by the defendant Hestelle Greenidge when giving her evi-
dence: “policy to Jerome was to pay funeral expenses, doctor and to pay 
for Joyce. Felix mentioned that, when he was well before August 1937, he 
told me that and children. Have not told Jerome that.” 

This is merely the statement of Greenidge unsupported by any other 
evidence in the case. The defendant Jerome Blanchard was not informed of 
any trust by the deceased and the hearsay evidence of Greenidge, as far as 
can be ascertained from the record, would not appear to have been commu-
nicated to this defendant before Greenidge gave her evidence. On this frag-
ile foundation a trust is proposed to be superimposed. This Court cannot 
assent to the proposal and holds that irrespective of the validity or invalid-
ity of the 1938 assignment the first assignment of policy 13997 is good and 
valid, and, there being no evidence to justify the creation of any trust, ex-
press or implied, the defendant Jerome Blanchard is entitled to the monies 
payable under policy No. 13997 for his own use and benefit. 

The monies payable under the policies and paid into Court are to be 
paid out of Court to the respective parties entitled under this judgment. 

The Court has previously intimated it allows the appeal, with costs here 
and the Court below, and that the necessary formal order should be drawn 
up accordingly. 

Appeal allowed. 
Solicitors: R. G. Sharples; G. L. Bobb. 
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GARVIN SIMEON NELSON, Plaintiff, 
v. 

EDWIN ODLE, Defendant. 
[1937. No. 194.—DEMERARA.] 

BEFORE LANGLEY, J. 
1939. JANUARY 31; FEBRUARY 1, 2, 14. 

Trust—Relating to immovable property—Not in writing—No action to be 
brought upon—Civil law of British Guiana Ordinance cap. 3, s. 3, proviso (d)—
Does not prevent proof of fraud—Evidence of fraud—Where person to whom land 
conveyed as trustee denies trust and claims trust property for himself. 

Proviso (d) to section 3 of the Civil Law of British Guiana Ordinance chapter 
7, does not prevent the proof of fraud, and it is a fraud on the part of a person to 
whom land is conveyed as a trustee, and who knows it to be so conveyed, to 
deny the trust and claim the trust property himself. 

Action by the plaintiff Garvin Simeon Nelson against the defendant 
Edwin Odle that the opposition entered by the plaintiff to the passing of a 
transport of lot 57 Queenstown, Georgetown, be declared just, legal, and 
well-founded; that the said lot be declared the property of the plaintiff; and 
that the defendant be directed to transport the lot to the plaintiff. 

J. T. Clarke, for plaintiff. 
T. Lee, for defendant. 

Cur. adv. vult. 
LANGLEY, J.: After having found as a fact that the defendant was trus-

tee of lot 57, Queenstown, Georgetown, in trust for the mother of the plain-
tiff for life and then for the plaintiff, said: The defendant has pleaded that 
proviso (d) to section 3 of the Civil Law of British Guiana Ordinance, Chap-
ter 7, has not been complied with by the plaintiff by the production of evi-
dence of the trust alleged. The provisions of this section do not prevent the 
proof of fraud, and it is a fraud on the part of a person to whom land is con-
veyed as a trustee and who knows it to be so conveyed, to deny the trust and 
claim the trust property himself. Consequently notwithstanding the provi-
sions of this section, it is competent for a person claiming land conveyed to 
another to prove by parol evidence that it was so conveyed by way of trust, 
and that the grantee, knowing of the trust, but relying on the form of trans-
port and the statute attempts to keep the land himself: Rochefoucauld v. 
Boustead (1897) 1 Ch. 206. There is no doubt in my mind that this property 
was vested in the defendant by the plaintiff by way of trust. The intention 
was to create a life interest for the mother, and there is an implied resulting 
trust in favour of the plaintiff. This constructive trust is presumptive, but in 
this case there has been no evidence sufficient to rebut the presumption. 

Judgment for plaintiff. 
Solicitors: R. S. Persaud; W. D. Dinally. 
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IN THE WEST INDIAN COURT OF APPEAL. 

ON APPEAL FROM THE SUPREME COURT OF THE LEEWARD  
ISLANDS (DOMINICA CIRCUIT). 

WALSH, Appellant,  
v.  

SEVERIN, Respondent. 

Before GERAHTY, C.J., Trinidad and Tobago (President); COLLYMORE, 
C.J., Barbados, and CAMACHO, C.J., British Guiana. 

1939. MAY 10. 
Evidence—Onus of proof—Due execution of will, testator’s approval and knowl-

edge of contents, and his testamentary capacity—To be proved—By person propound-
ing will—Fraud—Person alleging—Burden on him to prove. 

Jury—Verdict—Disturbing—Principles on which Appeal Court acts. 
Will—Testamentary capacity—At time of instructions—Whether capacity at time 

of execution must be the same—Knowledge by testator that he is giving effect to his 
expressed intentions—Sufficient. 

Costs—Will—All parties—To come out of estate as between party and party. 

There is imposed upon a person propounding a will the burden of proving the due 
execution of the will, the testator’s approval and knowledge of its contents, and his 
testamentary capacity. 

Where it is alleged that the execution of a will is procured by fraud, the burden is 
on the person so alleging, to prove the allegation of fraud. 

The verdict of a jury ought not to be disturbed unless it is one which a jury, view-
ing the whole of the evidence reasonably, could not properly find. 

There must be testamentary capacity both at the time of giving instructions for a 
will and at the time of its execution, but the degree of capacity at execution need not 
necessarily be as high as at the time of instructions, provided that the testator at exe-
cution appreciates that he is giving effect to his previously expressed intentions, al-
though he may not be able to follow all the provisions of the will. 

In the circumstances of the case, the costs of all parties, as between party and 
party, ordered to come out of the estate. 

The Chief Justice of Trinidad, Mr. Charles Cyril Gerahty, delivered the 
judgment of the Court on the 10th day of May, 1939. 

This is an appeal from the judgment of the learned Chief Justice of the 
Leeward Islands, sitting with a special jury, whereby the validity of the 
alleged last will and testament of Eli George Severin, was pronounced 
against and probate thereof refused. 

The alleged will was executed on the 6th January, 1936; the testator, it 
is said, having given instructions for its preparation two days previously to 
one Rupert Marcus Green, Town Clerk of Roseau, who drafted the instru-
ment which was signed by the testator at his home and attested by Edmund 
Tavernier and John Russel Roberts. 
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By this instrument the testator appointed James Nathaniel Walsh, the 
Plaintiff-Appellant, and Alexander George Severin, the original Defendant-
Respondent, his Executors. 

During his lifetime, the testator carried on business as a shopkeeper at 
Roseau.” He died on the 16th April, 1936, at the Roseau Hospital where he 
had been admitted on the 10th April, 1936. 

The testator had a number of blood relations, but, for the purposes of 
this judgment, it is necessary only to refer to Alexander George Severin, a 
brother, one of the abovenamed Executors and originally the Defendant-
Respondent herein; Mary Francis, a sister, who predeceased the testator; 
Civilize Severin, another sister; and Clarence Severin, a nephew, who has 
been substituted in these proceedings as respondent in place of the original 
defendant-respondent, being the Executor of the deceased Executor, Alex-
ander George Severin. 

For four or five years prior to his death the testator suffered from a 
number of grave physical disorders namely:—uremia, high blood pressure, 
albuminuria, paralytic stroke and cystitis. He was medically treated from 
time to time for these disorders from the year 1933 onwards until his death. 

It would appear from the evidence that from his early youth James Na-
thaniel Walsh was befriended by the testator and in the later years of the 
testator’s life Walsh conducted his business affairs and acted as his con-
stant companion, adviser and nurse. 

The evidence disclosed that the testator made a number of testamentary 
dispositions prior to the execution of the instrument which is the subject 
matter of this enquiry. The last known testamentary dispositions of the tes-
tator, other than the disputed document, were contained in a will spoken of 
by the witnesses as having been made in 1932. This document is not before 
the Court but Joseph Ralph Casimir deposed as to its contents. 

From the evidence of this witness the difference between the Will of 
1932 and that of 1936 is generally speaking an increase of legacies in the 
later document to the appellant Walsh. Under the 1936 testamentary in-
strument, Walsh would receive £450 in the place of £200 under the former 
document and Walsh in the later document would further benefit by being 
nominated as the residuary devisee and legatee of the testator. 

The main purport of the 1936 testamentary paper is, therefore to in-
crease the bounty of the testator to Walsh. It is evident also that during the 
lifetime of the testator Walsh was generously requited for such services as 
he rendered to the testator. 

It would be convenient at this stage to consider the circumstances in 
which the 1936 testamentary paper came to be prepared and executed. 

The witnesses who spoke to the preparation of the will are Walsh, 
Green and Vasso. 
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Green deposed that in the morning of the 4th January, 1936, Walsh in-
formed him that the testator desired him to prepare his will. 

On the other hand, Walsh by his evidence suggested that he was not 
aware of the purpose for which the testator desired to see Green, in fact he 
distinctly stated that he did not know that the “testator wanted Green to 
make a will.” 

Green further stated that he went to the testator that day and received 
detailed instructions from him for the preparation of the will. 

Walsh was undoubtedly aware of Green’s presence at the testator’s 
house on the afternoon of the 4th January. 

After Green had taken his instructions he prepared the will at his office 
and despatched the document addressed to Walsh. Walsh on opening the 
communication found within an envelope marked as the last will and tes-
tament of the testator. 

According to Walsh he did not open the envelope containing the Will 
but handed it to the testator, who opened it in Walsh’s presence. 

Walsh further deposed that the testator read it, replaced it in the enve-
lope and put it under his pillow. He further stated he never read it, was not 
interested in it, and that the first knowledge he had of its contents was 
when it was read in his presence by a legal practitioner. 

Vasso, who was the testator’s servant, testified to the effect that on the 
arrival of Green on the 4th January, the testator informed Green that he had 
sent for him to make his will and that the testator also instructed her to send 
for Walsh. Moreover, that when Walsh arrived Green was still with the 
testator. This is corroborated by Green. 

On the 6th January, Green according to his statement received a mes-
sage inviting him to the testator’s house. 

On arrival Green found the testator alone. 
The testator, according to Green’s evidence, expressing his desire to 

execute his will, informed Green that he had sent for two witnesses, Rob-
erts and Tavernier. 

Subsequently the two witnesses and Walsh arrived. 
According to Green, the will was produced but where from he does not 

know. Tavernier, however, stated that Walsh produced the will from his 
pocket although this was denied by Walsh, who asserted that he took the 
will from under the testator’s pillow and put it on the bureau. 

From wherever produced the will was placed upon the table, the testa-
tor was assisted to sit up in bed, where he was lying ill, and having tried his 
signature on a separate piece of paper he signed the will. 

The document was not read over to the testator before he appended his 
signature to it. 
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After the testator’s death the will was procured from a Bank by the ex-
ecutors, where apparently it had been lodged, and taken to a legal practitio-
ner who read it aloud in their presence, whereupon some discussion ensued. 

Subsequently the executor Alexander George Severin put the other ex-
ecutor Walsh to proof in solemn form of the will. 

This is the setting in which the will was prepared, executed and the dis-
pute engendered. 

In the Court below the will was attacked on the following grounds, 
namely, that it was not executed according to law, that the testator did not 
know and approve of its contents, that at the time of its execution the testa-
tor was not of sound mind, that he was unduly influenced and that the exe-
cution of the will was procured by the fraud of Walsh and Green. 

By their verdict, in answer to questions agreed by Counsel on both 
sides, the jury found the will duly executed, they negatived the allegations 
of fraud and undue influence and determined that the testator neither knew 
nor approved of the contents of the will and did not possess at the time of 
its execution that testamentary capacity which is required by law. 

At this stage it will be opportune to consider the burden of proof which 
lay on the parties respectively. 

It rested on the plaintiff to prove to the satisfaction of the jury the due 
execution of the will, the testator’s approval and knowledge of its contents, 
and his testamentary capacity. 

The onus was on the defendant to prove affirmatively his allegations of 
undue influence and fraud. 

The precise meaning of the answers returned by the jury is with the ex-
ception of the answer to the question regarding the due execution of the 
will, that both parties in the opinion of the jury failed to discharge the bur-
den laid upon them. 

In the result the learned Chief Justice entered judgment for the defen-
dant. 

In this appeal the appellant asserts that the respondent should not be al-
lowed to hold his judgment inasmuch as:— 

(i) the verdict of the jury is against the weight of evidence;  
(ii) the Judge misdirected the jury in that he failed properly to direct 

them as to the degree of mental capacity requisite to the making of 
a valid will,  

(iii) the negative answers returned by the jury to the allegations of un-
due influence and fraud render the findings of the jury in favour of 
the defendant meaningless.  

Added grounds of appeal are the refusal of the learned Chief Justice on 
the application of Counsel for the appellant to refer four of the questions 
back to the jury for their re-consideration and that the will, given the sur-
rounding circumstances, is rational and one which the testator could rea-
sonably have been expected to make. 
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Postponing for a moment consideration of the effect of the jury’s find-
ings in favour of the appellant, on their findings in favour of the respon-
dent, the Court passes to examination of the evidence on the issue of the 
testamentary capacity of the testator. 

The evidence on the testamentary capacity, or otherwise, of the testator 
naturally falls into two categories:—the testimony of those persons who 
knew and rubbed shoulders with the testator and the medical testimony. 

Summarized, what we might describe as the lay evidence, called by the 
respondent in the Court below is as follows:— 

In 1931 the testator complained to one of the witnesses “that his head 
humbug him.” 

In 1932, 1933 and 1934 his condition was aggravated. One witness 
stated his brain was not good from 1934. From about that year onwards the 
testator was unable to control his natural functions, moreover on occasions 
he misdescribed common articles and was unable to appreciate the value of 
money. 

At times he suffered from a delusion that he was starving, at other 
times his delusion was that he had consumed meals when he had not in fact 
done so. 

He imagined that his sister Mary Francis was alive whereas she was in 
fact dead. He thought at times he owed money to persons to whom he 
owed nothing and considered it lawful to open his shop on Sundays. 

He suffered from delusions of persecution. He exhibited eccentricities 
in dress and deportment and at times displayed in public absolute disregard 
for conventional decencies. 

He was spoken of by the witnesses as “an idiot”, “his brain was not 
good”, “a person who did not talk like a sensible man”, “just like a baby”, 
“dotish”, and as seeming not to understand when spoken to. 

The mental deterioration of the testator was progressive until he died. 
The testator was attended by Dr. Garrard on the 23rd December, 1935, and 
again on the 17th January, 1936. On the latter occasion the testator was 
mentally inert. On the 1st April of the same year “he was seriously ill men-
tally, he was not altogether there. Very apathetic”. 

Dr. Garrard deposed that on the 17th January, 1936, the testator had no 
testamentary capacity but that on 23rd December, 1935, he might have 
had, although his medical witness stated he could only answer “Yes” or 
“no”. 

The collapse on the 17th January, was attributed by this witness to 
Toxaemia. 

The other medical witness, Dr. Griffin, called by the respondent, could 
speak only of the condition of the testator on and after his admission to the 
hospital on the 10th April, 1936. 

On his arrival at that institution the testator was conscious although un-
able to give any connected history of his case. He 
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could only answer simple questions as to his feelings. Subsequently, his 
consciousness became clouded and for two days prior to his death he be-
came unconscious. This witness was of opinion that on his admission to the 
hospital the testator’s mental faculties were in such a state that he was not 
in a fit condition to look after his affairs. His condition was contributed to 
Uremia. On the other side witnesses have been called to establish the men-
tal stability of the testator. These witnesses in effect stated that “the testa-
tor’s mind never went till the last stages at the hospital” and that he was not 
very ill on the 4th January. “He was not idiot. Through his sickness, he 
would forget sometimes. He made mistakes in counting money. Sometimes 
he was incapable of counting money”. “He was much better the day when 
the will was made.” The witness Vasso, however, in the first statement she 
made after the death of the testator asserted that from her observations the 
testator was an idiot, very forgetful and hardly spoke. 

One witness, who spoke to the testator on two occasions about 1934, 
said he was perfectly normal. 

Green, who prepared the will, gave evidence of detailed instructions 
given to him by the testator and described him as an ordinary educated man 
although morose and moody. 

Another witness spoke of the testator as being all right mentally in No-
vember, 1935, and as being no different on the 6th January when he 
seemed to know what he was doing. 

The witness Hyson described the testator as being very sound mentally 
during the last five years of his life, possessing a very clear mind which 
was not at all impaired. 

Two medical witnesses were called by the appellant. Dr. Simon was of 
opinion that the testator was very dogmatic and suffered from no mental 
deterioration, He attended the testator during 1933 and 1934. 

Inter alia he stated that the testator had everything wrong with his uri-
nary system and expressed the opinion that “appearing in public improp-
erly dressed would be evidence of mental derangement or deterioration, 
more or less. It might or might not increase, no reason why should in-
crease. Anything might happen.” Dr. Younglao stated that he saw the testa-
tor on the 22nd February, 1936. He had previously attended him in 1933 
and 1934. In the opinion of this witness the mental condition of the testator 
was normal in 1936. The testator answered questions rationally. This wit-
ness stated that mental condition is affected by Uremia and that in the tes-
tator’s case Uremia was chronic; such a patient is liable to acute conditions 
from time to time resulting in the dimming of his mental faculties. This 
witness, however, said that he did not observe any manifestation in the tes-
tator of impairment of his mental faculties and further that he saw nothing 
to suggest Toxic Psychosis on the 22nd February, 1936. 
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On the evidence, although of a conflicting nature, the jury found that 
the testator at the time of the execution of the will was of unsound mind 
and did not know and approve of its contents. 

The conclusions reached by the jury cannot in the opinion of this Court 
be regarded as unreasonable. Indeed to the mind of this Court the cumula-
tive effect of the evidence establishes such a state of mind in the testator as 
to have thrown on the appellant in the Court below the burden of proving 
affirmatively that at the time when the testator is alleged to have given in-
structions to Green and at the time of his execution of the will, the testator 
was of sound disposing mind. 

If the evidence is viewed as a whole it cannot be denied that the testa-
tor intermittently over a long period prior to the 4th January, 1936, was not 
of testamentary capacity, and in the opinion of this Court it, fell to the ap-
pellant to establish that on the 4th and 6th January, 1936, the testator was 
of that mental capacity which rendered him capable of making a valid will. 

Counsel for the appellant submitted that the evidence, regarded in the 
light most favourable to the respondent, proved nothing more than that the 
testator suffered from intermittent delusions or partial insanity of an inter-
mittent nature. 

Assuming the evidence went no further than is suggested the burden 
still rested upon the appellant to satisfy the jury that the testator at the time 
of giving instructions for his will and at its execution was of lucid mind, in 
other words, if mental derangement at any particular period anterior to the 
will be proved, the burden on the person propounding the will is not dis-
charged by an appeal to probability of sanity at the time of its preparation 
and execution. 

Counsel for the appellant further contended that the burden was dis-
charged in that, according to the evidence of Green and the attesting wit-
nesses to the will, the testator was sufficiently competent to give precise 
and detailed instructions for its preparation, and was sensible at the time of 
its execution. 

Counsel fortifies his argument by reference to the 1932 testamentary 
dispositions and indicated the similarity of those dispositions to the dispo-
sition of his property by the testator under the will in dispute. 

As already pointed out there are substantial differences between the 
two testamentary instruments. 

Judged by its contents the 1936 will has as the principal reason for its 
making enhanced benefits to Walsh and Green. Although the testator had 
other relatives living his bounty to them was not increased, notwithstand-
ing the death of his sister, Mary Francis, who was a beneficiary under the 
previous will. 

In regard to the argument raised on the evidence, it is to be observed 
that the findings of the jury amount to rejection by them of the opinion ad-
vanced by Green on the sanity of the 
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testator on 4th January, and of the opinion of Green, the two attesting wit-
nesses and Walsh, on the competency of the testator on the 6th January. 

Although the jury negatived the allegations of fraud and undue influ-
ence, they came to the conclusion that the evidence for the appellant was 
not acceptable as to the testator’s mental capacity. 

In our view the findings are not mutually contradictory, inasmuch as 
the jury without impugning the honesty of the witnesses mentioned, may 
reasonably have thought the testator of unsound mind, although that condi-
tion was not realized or appreciated by the witnesses. 

In this connection reference might be made to Harwood v. Baker 
(1840) 3 Moore P.C. 282 and in particular to the judgment of Erskine, J., at 
pp. 290 and 291. See also Barry v. Butlin (1838) 2 Moore P.C. 480 at pp. 
482 and 483. 

The weighing of evidence is peculiarly within the province of a jury 
whose findings should stand unless an Appellate Court is satisfied having 
regard to the evidence that those findings are unreasonable. 

The Court always exercises caution in setting aside the verdict of a 
jury. 

The principle upon which it acts is concisely stated by Lord Herschell 
in the House of Lords in Metropolitan Railway Company v. Wright (1886) 
11 A.C. 152. “The case was one unquestionably within the province of a 
jury; and, in my opinion, the verdict ought not to be disturbed unless it is 
one which a jury, viewing the whole of the evidence reasonably, could not 
properly find.” 

The case of Commissioner for Railways v. Brown (1887) 13 A.C. 133 
is also in point. 

Learned Counsel for the appellant contended that the material time 
relative to the question of sanity, or otherwise, of the testator is the 4th 
January, 1936, when the testator by his detailed and precise instructions to 
Green showed beyond doubt that he was of sound disposing mind. 

Learned Counsel argued that the mental condition of the testator on the 
6th January was of little or no importance, inasmuch as, if the will carried 
out the intentions of the testator declared on the 4th January, it should stand 
irrespective of the condition of the testator on the 6th January. 

In support the Court is referred to the case of Perera v. Perera (1901) 
A.C. 354. 

The material portion of the headnote to that case reads as follows:— 
“Where a testator is of sound mind when he gives instructions for a 

will, but at the time of signature accepts the instrument drawn in pursuance 
thereof without being able to follow its pro- 
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visions, he must be deemed to be of sound mind when it is executed.” 
Examination of Lord Macnaghten’s judgment reveals that the principle 

enunciated by learned counsel is not supported by that judgment. Perera v. 
Perera decides no more than that where a testator, of disposing mind when 
giving instructions for the preparation of his will, suffers from a clouding 
of his mental faculties at the time of its execution and is unable to follow 
all its provisions but accepts them as giving effect to his intention previ-
ously expressed, the testator must be regarded as of testamentary capacity 
and the will as valid. 

The case does not establish the validity of a will merely on the ground 
that at the time of giving instructions therefor the testator was of testamen-
tary capacity regardless of his capacity at the time of its execution. 

In the opinion of this Court, Perera v. Perera, in effect, decides that 
there must be testamentary capacity both at the time of giving instructions 
for a will and at the time of its execution, but that the degree of capacity at 
execution need not necessarily be as high as at the time of instructions, 
provided that the testator at execution appreciates that he is giving effect to 
his previously expressed intentions, although he may not be able to follow 
all the provisions of his will. The case as presented by the appellant in the 
Court below represented the testator as being of sound disposing mind on 
the 4th and 6th January. Indeed the case for the appellant went so far as to 
allege that the testator throughout his life was of testamentary capacity un-
til the day of his admission into the hospital. 

Although it was suggested in argument before this Court that the evi-
dence relative to the 4th January proved the testator’s capacity and that, on 
the strength of Perera v. Perera it is immaterial whether the testator was of 
sound mind or otherwise on the 6th January, there was no evidence before 
the jury to differentiate between the testator’s mental condition on the 4th 
January and on the 6th January, and the jury have expressly found that on 
the 6th January the testator was of unsound mind and did not know and 
approve of the contents of his will. 

In the light of this finding, incidentally the question of rationality of the 
will is immaterial. 

Having regard to the view which this Court takes of Perera v. Perera 
and to the course which the appellant’s case took in the Court below, this 
Court does not consider there is any substance in the objection by the ap-
pellant to the learned Chief Justice’s direction to the jury or his refusal to 
refer certain of the questions back to them. 

For all the reasons expressed herein this Court declines to reverse the 
findings of the jury or to order a new trial. 

The appeal therefore stands dismissed. 
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Although this Court is not unmindful of the general principle laid down 
in Twist v. Tye (1902) P. 92 on the question of costs, when regard is had to 
the medical testimony, to the negative answers returned by the jury on the 
questions of undue influence and fraud, to what must be taken as the find-
ings of the jury on the question of the appellant’s knowledge of the real 
mental condition of the testator, the Court deems it just that the taxed 
Costs, as between party and party, of both parties to this appeal and their 
similar costs in the Court below should come out of the Estate. 

The Court orders accordingly. 

Appeal dismissed. 



 25
IN THE MATTER OF THE B.G. BUILDING SOCIETY, LTD. 

IN THE MATTER OF THE BRITISH GUIANA BUILDING SOCIETY, 
LIMITED, IN LIQUIDATION. 

[1937. No. 1.] 
BEFORE VERITY, J. 

1938. DECEMBER 5, 6, 7, 8, 9; 1939. FEBRUARY 17. 

Building society—British Guiana Building Society, Limited—Incorporated by cap. 
223—Rules in Schedule thereto—Winding-up of Society—Members of society—Holders of 
shares under Rule 4—When they cease to be members—Holders of investment bonds under 
Rule 6—Not members of society—Rights of bondholders—Interest before and after date of 
winding-up—Depositors under Rule 63—Not members but creditors of society—Rights of 
depositors—Interest before and after date of winding-up—Subscribers to Endowment In-
vestment Scheme under Rule 7—Not members of society—Rights of subscribers on wind-
ing-up—Interest before and after date of winding-up—Shares under Rule 4—Holders of 
matured or realized shares in Classes A, B and C (fully paid up and subscription shares)—
Rank together as a class—Rights of holders—No interest—Extent of priority over claims of 
other members—Holders of shares who have given notice of withdrawal under Rule 62—
Rights of such holders—Priority inter se—No right to interest—Priority after holders of 
shares matured by realisation or completion—Holders of cancelled shares under Rule 59—
Member-creditors of society—Rights of such holders—Priority after holders of shares ma-
tured by withdrawal and before current shareholders—No priority inter se—Holders of 
advanced shares (Class D) under Rule 4—Repayment secured by advanced share mort-
gage—Amount advanced to them extinguished pro tanto by the total amount paid up—
Subscription share mortgage—When amount of advance extinguished pro tanto by the total 
amount of the instalments paid by holder of subscription share—Holders of Instalment 
Purchase shares under Rule 4—Members of society—Rights of such holders—When en-
titled to interest—Priority when shares fully paid up, and when not fully paid up—Shares 
pledged to secure temporary loans—Holders not entitled to set off amount at credit against 
amount of loan—Shareholders in arrears of payment—Liabilities of—Widows and chil-
dren—When accorded special rights of priority—Extent—Infants—Position as members—
Contract voidable—Until repudiated entitled to no more than rights of members—
Suspended Interest Account—Approved by mere resolution of general meeting—Illegality 
of—Rights of holders of current shares who are not indebted to society—No priority—
Surplus assets—Meaning of. 

Words—Redeemable—Meaning of—Liable to redemption—Obligation to redeem not 
implied. 

On the winding-up of the British Guiana Building Society, a society incorporated under 
Chapter 223, and whose Rules are contained in the Schedule thereto, it was determined— 
(1) that only persons who hold shares under Rule 4 are members of the Society. Such per-

sons continue to be members for so long as they hold such shares and cease to be mem-
bers when they cease to hold them, save when the Rules make provision to the contrary; 

(2) that holders of investment bonds under Rule 6 are not shareholders or members of the 
Society, but are members thereof; 

(3) that the obligation on the part of the Society to pay interest on the bonds is an obligation 
continuing until redemption; 

(4) that the debt created by an investment bond is a debt which in its nature becomes pay-
able immediately the assets of the Society come into distribution; 

(5) that on the winding-up of the Society interest is payable on all investment bonds 
whether the date upon which they are redeemable falls upon or after the date of the wind-
ing-up, or upon or after the date of payment or dividend, at the rate fixed by the bond up 
to the date of the commencement of the winding-up; 

(6) that the interest payable in such cases ranks together with the debts of 
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other outside creditors of the Society, and in the event of there being surplus assets then the 
bondholders may receive payment of interest at the rate fixed by their bonds up to date of 
payment; 

(7) that depositors under Rule 63 are not members of the Society, but are creditors thereof; 
(8) that depositors who do not come within the ambit of Rule 63 are outside creditors of the 

Society; 
(9) that on the winding-up of the Society all depositors rank with the outside creditors of the 

Society; 
(10) that in such event they are entitled to receive interest at the agreed rate up to the date of 

the winding-up, and, if there be surplus assets, then at the same rate to the date of payment; 
(11) that subscribers to the Endowment Investment Scheme under Rule 7 axe not members of 

the Society by reason of their having subscribed to the Scheme, but are creditors of the So-
ciety; 

(12) that on the winding-up of the Society such subscribers are entitled to rank as outside 
creditors and to receive payment of their subscriptions together with interest thereon in ac-
cordance with the terms of their contract up to the date of the winding-up, and only as to the 
period between winding-up and payment if there be surplus assets; 

(13) that in the winding-up of the Society members under Rule 4 are not creditors of the Society; 
(14) that holders of matured or realised shares in Classes A, B and C rank together as a class, 

there being no difference in this respect between fully paid up shares and subscription 
shares; 

(15) that in the distribution of the assets available to members, those who at the date of the 
winding-up held realised or completed shares in Classes A, B and C are entitled to receive 
payment in full, but without any interest, of the value of such shares in priority to the claims 
of all other members, save only those holding Class E shares; 

(16) that holders of shares who have given valid notices to withdraw under Rule 62 and whose 
notices had matured at the date of the winding-up are entitled (subject to the claims of wid-
ows and children) to payment of the amounts standing to their credit immediately after 
shareholders whose shares have matured by realisation or completion and to rank inter se 
according to the priority of the receipt of notice of withdrawal by the secretary of the Soci-
ety; 

(17) that the holders of such shares are entitled to no interest; 
(18) that the holders of cancelled shares under Rule 59 may be considered as “member-

creditors.”; 
(19) that they are entitled to rank after holders of shares matured by withdrawal and before 

current shareholders, and that they have no priority inter se; 
(20) that the holders under Rule 4 of advanced shares (Class D) the repayment of which is 

secured by an advanced share mortgage are entitled to have the amount advanced to them 
extinguished pro tanto by the total amount paid up; 

Brownlie v. Russell (1883) 8 A.C. 235, applied. 
(21) that, where a mortgage provides that there is secured thereby in consideration of the loan 

repayment of the capital sum in 7 years, the payment of interest by monthly instalments and 
the payment of the sums required to keep alive the requisite number of shares, and where 
the mortgage contains a right to foreclose if the member made default in his covenant to 
keep alive the shares but there was no obligation upon the member to make any payments 
on account of capital until the expiration of the seven-year period, each holder of subscrip-
tion shares who has received an advance on a subscription share mortgage is entitled to have 
the amount of his advance extinguished pro tanto by the total amount of the instalments 
paid by him on account of his shares, upon tendering the amount of the balance, if any, then 
found to be due by him to the Society;  

Brownlie v. Russell (1883) 8 A.C. 235, applied. 
(22) that, where a mortgage provides for repayment of the capital sum not at the expiration of 

seven years but by equal monthly instalments on the first day of each and every month dur-
ing the existence of the mortgage and contains a covenant to pay interest on the capital and 
on every part thereof remaining unpaid and a covenant to pay the amount required to 
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keep alive the requisite number of shares, the holder of subscription shares who has received 
an advance on a subscription share mortgage is not entitled to have the amount of his advance 
extinguished pro tanto by the total amount of the instalments paid by him on account of his 
shares. He is entitled to redeem his mortgage by payment of the full amount due for capital and 
interest, and is thereafter entitled to rank with ordinary current subscription shareholders in the 
distribution of the surplus assets of the Society; 

Brownlie v. Russell (1883) 8 A.C. 235, distinguished. 
(23) that the holders under Rule 4 of Class E or Instalment Purchase shares are members of the 

Society; 
(24) that section 39 (5) of the Insolvency Ordinance, cap. 180, does not affect agreements entered 

into under Rule 79 of the Instalment Purchase Scheme; 
(25) that persons who have entered into and have not completed purchase under such agreements 

are entitled to make full payment in anticipation to the liquidator of the Society of the balance 
due on purchase price in terms of Rule 79 (u) and are thereupon entitled to transport of the pro-
perty; 

(26) that persons who fall within the terms of Rule 79 (g) at the date of the winding-up and who 
do not make full payment in anticipation to the liquidator of the balance due on purchase price 
in terms of Rule 79 (u) have no claim whatever on the Society in respect of the property or for 
any instalments paid; 

(27) that all persons who have entered into such agreements other than those who fall within 
Rule 79 (g) and who do not make full payment in anticipation to the liquidator of the balance 
due on purchase price in terms of Rule 79 (u) are entitled to refund of the capital paid towards 
purchase subject to the deductions provided in Rule 79 (h) for depreciation and profit and loss, 
and subject to such deductions on account of arrears and charges to the date of giving up pos-
session of the property as provided by Rule 79 (j), allowance being made in calculating such 
arrears for the full amount of any payments made on account thereof since the date of the 
winding-up; 

(28) that no priority being accorded by the Rules to such refunds, they should rank pari passu 
with claims of other members entitled on the distribution of the surplus assets to whom no spe-
cial priority is accorded; 

(29) that holders of fully paid up Instalment Purchase shares, whether an agreement to purchase 
has been entered into or not, are entitled to rank for repayment pari passu with the holders of 
paid up subscription shares in Classes A, B, and C. together with interest thereon at the rate 
prescribed under Rule 4 (Class E) to the date of winding-up and further interest at the same 
rate from that date until the date of payment only in so far as there may be funds available after 
distribution of surplus assets amongst all members of the Society entitled to share therein; 

(30) that holders of such shares not fully paid up whether or not they have entered into purchase 
agreements, are entitled to rank for repayment of the amount at the credit of such shares with-
out interest pari passu with the holders of current subscription shares; 

(31) that holders of shares pledged to secure temporary loans are not entitled to set off the 
amount at the credit of such shares against the amount due on such loans; 

(32) that holders of shares whose payments in respect thereof were in arrear at the commence-
ment of the winding-up are liable to contribute to the assets of the Society to the extent of such 
arrears before sharing pari passu with the holders of shares of the same class; 

(33) that such widows and children of deceased members as may be legally entitled to the inter-
est of such members rank immediately before members whose shares have matured by with-
drawal, and rank inter se according to the dates of the deaths of members through whom they 
claim; 

(34) that representatives of deceased members other than their widows and children rank pari 
passu with all other holders of shares of the same class; 

(35) that members who are by status widows or infants rank pari passu with other holders of 
shares of the same class; 

(36) that in the absence of statutory provision for the admission of infants as members of the 
Society, infant shareholders are in the position of parties to a contract voidable at the option of 
the infant. Unless and 
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until repudiated, the infant is entitled to the rights secured to him by the contract neither 
more nor less; 

(37) that as an amendment to the Rules could not be effected by a mere approving resolu-
tion of a general meeting, the amount at credit of “Suspended Interest Account” is to be 
added to the amount at the credit of the shares on which such interest was earned; 

(38) that the holders of current shares who are not indebted to the Society in respect of 
loans on the security of such shares are not entitled to any priority; 

(39) that, as between creditors and members, a surplus of assets exists at that point where 
the debts provable at the time of the winding-up have been met and before the distribu-
tion amongst the members. From this surplus creditors entitled to interest from date of 
winding-up to date of payment should be paid such interest before the surplus is available 
for distribution amongst members; and 

(40) that the expression “redeemable” means “liable to redemption” and does not imply an 
obligation to redeem. 

A summons for directions was issued at the instance of the Official 
Receiver and Liquidator of The British Guiana Building Society, Limited, 
under the provisions of section 147 (3) of the Companies (Consolidation) 
Ordinance, chapter 178 for the determination by the Court of the following 
questions:— 

(1) Whether interest is payable on investment bonds after maturity 
where the date for redemption occurs:— 

(a) before the winding up; and, if so, at what rate? 
(b) after the winding-up; and if so, at what rate? 

(2) Whether interest is payable on unmatured investment bonds after 
the winding-up: and, if so, at what rate? 

(3) Whether such interest as may be payable in each of the cases re-
ferred to in questions 1 and 2 has priority of claim on the assets of the So-
ciety in the same manner as the principal sums secured by the said bonds? 

(4) Whether such interest may be paid meantime to the holders of in-
vestment bonds? 

(5) Whether depositors under Rule 63 of the Rules of the Society or 
other persons depositing money with the Society (hereinafter referred to as 
“depositors”) are to rank with or in priority to or after concurrent creditors 
of the Society? 

(6) Whether depositors are entitled to interest on the amount of their 
deposits after the winding up; and if so, at what rate; 

(7) Whether subscribers to the Endowment Investment Scheme under 
rule 7 of the Rules of the Society are entitled to be paid the amount sub-
scribed by them in priority to or concurrently with what other claimants 
against the Society and with what interest thereon? 

(8) (a) Whether members whose subscription shares had become real-
ised before the winding-up are entitled to interest on the amount payable at 
date of realisation or on the capital sum; and if so, at what rate in either 
case? 

(b) Whether such interest continues after the winding-up? 
(c) Whether such members are to rank with, or in priority to or af-

ter concurrent creditors of the Society? 
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(9) Whether the holder’s of shares who gave notice to withdraw under 
Rule 62 prior to the commencement of the winding-up or any or which of 
them are or is entitled in the circumstances preceding the winding-up to be 
paid the amount at credit of their shares in priority to or concurrently with 
what other claimants against the Society? 

(10) To what amount, if any, are the holders referred to in question 9 
entitled by way of interest? and if to any amount, then in priority to or con-
currently with what other claims against the Society? 

(11) Whether persons whose shares have been cancelled under Rule 
59 (a) and (b) of the Society’s Rules are entitled to be paid the amount at 
credit of such shares— 

(a) concurrently with creditors? or 
(b) in priority to all or what holders of shares. 

(12) Whether the holders of advanced shares the repayment of which 
is secured by an advanced share mortgage or any of them, are or is entitled 
to have the amount advanced to them extinguished pro tanto by the total 
amount paid up? If nay, then in priority to or concurrently with what other 
claimants against the Society are they entitled to receive the total amount 
paid up? 

(13) Whether the holders of subscription shares to whom an advance 
has been made on the security of a subscription share mortgage, or any or 
which of them are or is entitled to have the amount of their mortgage ex-
tinguished pro tanto by the amount at credit of such shares? 

(14) Whether in view of the provisions of section 39 (5) of the Insol-
vency Ordinance, Chapter 180, the agreements entered into by the holders 
of instalment purchase shares, or any or which of such agreements have 
any force or give any right of preference to such holders or any right to 
have the properties purchased for such holders transported to them on 
payment of the balance due under their instalment purchase agreements? 

(15) If any of the said instalment purchase agreements have no force 
or do not confer any of the rights mentioned in the preceding question, 
whether the holders of such agreements are entitled to claim as concurrent 
creditors under or in respect of the said agreements? 

(16) Whether holders of instalment purchase shares for whom proper-
ties have not been purchased under Rule 79 of the Society’s Rules or any 
or which of them are entitled to be paid the amount at credit of such shares 
in priority to any or which of the other holders of shares? 

(17) Whether the holders of shares pledged to the Society as security 
for temporary loans or any of them are entitled to hare the amount at credit 
of such shares set oft against the amount of the loan? 
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(18) Whether the holders of shares whose payments in respect thereof 
were in arrears at the commencement of the winding-up are liable to contrib-
ute to the assets of the Society to the extent of such arrears or to bring such 
arrears into account before sharing pari passu with the other holders of 
shares of the same class? 

(19) Whether the representatives or widows of deceased members, or 
infant members are entitled to be paid in priority to all other holders of 
shares or any of them. 

(20) Whether interest earned on the shares of the Society and credited to 
“Suspended Interest Account” in the books of the Society is to be added to 
the amount at credit of such shares? If nay, how is such interest to be dealt 
with? 

(21) Whether the holders of current shares who are not indebted to the 
Society in respect of loans on the security of such shares are entitled to any 
priority and if so what? 

(22) Generally, that it may be determined what are the rights and liabili-
ties of the various classes of creditors, members and investors of the Society. 

(23) That such person or persons be nominated to represent the interest 
of the various classes of creditors, members and investors as the Court may 
direct. 

(24) That this application be adjourned into Court, that an advertisement 
of the date fixed for its hearing be inserted in the Daily Argosy and Daily 
Chronicle Newspapers and that leave be granted to any person interested to 
appear at the hearing. 

(25) That the costs of and incidental to this application may be provided 
for. 

The hearing of the summons was adjourned from Chambers into Court. 
S. L. Van B. Stafford, K.C., for the bondholders, depositors, the subscrib-

ers to the endowment investment scheme, the holders of matured shares and 
the holders of cancelled shares. 

L. M. F. Cabral, for the holders of withdrawn shares and the mortgagors 
under the advanced shares system. 

H. C. Humphrys, K.C., for the mortgagors under the subscription shares 
system, the holders of instalment purchase shares, and the holders of prop-
erty under the instalment purchase system. 

E. G. Woolford, K.C., for the representatives of deceased members of the 
Society (widows and orphans), and the holders of current paid-up and sub-
scription shares. 

C. Shankland, for a holder of investment bonds, and for a holder of a 
Class A fully paid-up share. 

B. B. Marshall, (for C. V. Wight) for a bondholder. 
A. McL. Ogle, solicitor, for certain bondholders, depositors and holders 

of paid-up and subscription shares. 
Cur. adv. vult. 

VERITY, J.: This is a summons taken out by the Official 
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Receiver and Liquidator of the British Guiana Building Society Limited, in 
liquidation by Order of the Court dated 10th March, 1937, under the Com-
panies (Consolidation) Ordinance, Cap. 178. It is a summons for directions 
issued under section 147 of the Ordinance, Cap. 178, and is of the nature of 
an ex parte application to the Court for directions in relation to certain mat-
ters under the winding-up. 

By paragraph 23 of the summons the Court is asked to nominate such 
person or persons as it may direct to represent various classes of creditors, 
members, and investors. This application was not pressed however by the 
solicitors for the liquidator who appeared in Chambers nor was it revived 
by counsel after the summons had been adjourned into Court and it appears 
doubtful whether the Court has such power of nomination in regard to the 
hearing of a summons of this nature in view of the fact that the relevant 
Rules of the Court (Order XIV, rr. 8 and 25) confine the exercise of such 
powers to the bringing or defending of suit and the determination of ques-
tions arising out of the administration and execution of trusts. Under an 
order dated the 11th July, 1938, however, the liquidator was authorised to 
engage counsel and solicitors for the purpose of representing the several 
classes of investors, members and other persons interested in the Society 
and in pursuance to paragraph 24 of the present summons the hearing 
thereof was adjourned into Court and opportunity afforded by public adver-
tisement for any person interested to be heard. At the public hearing in ad-
dition to four counsel engaged by the liquidator, a number of persons inter-
ested made appearance either by themselves or by counsel or solicitor and 
the interests of every class of member or investor received full considera-
tion. 

In the course of the hearing I endeavoured to make it plain that in the 
present proceedings the Court is concerned only with giving directions to 
the liquidator as to the general rights, interests and liabilities of the various 
classes of investors, members and creditors in so far as such directions are 
asked by the summons and that in no case does the Court in the hearing of 
this summons seek to determine the rights or interests of any individual 
member, investor or creditor in so far as the same may be affected by the 
peculiar facts affecting the claim of any particular person. 

In dealing with the several questions raised by the summons it will be 
necessary to consider the distinction existing between claimants who are 
members of the Society and those who are not and it is desirable in the first 
instance to make clear this distinction. By the rules of the Society (Rule 49 
of the Schedule to the British Guiana Building Society Limited Ordinance, 
Cap. 223) it is provided that “every person purchasing or subscribing for 
one or more shares shall be a member.” In so far as this rule is 
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intended to define membership it is singularly inconclusive and in no other 
rule does there appear any provision calculated specifically to supply the 
deficiency of Rule 49. While the purchase of a share or subscribing there-
for may constitute the inception of membership it cannot constitute the 
purchaser or subscriber a member in perpetuity. No specific provision is 
made as to the duration of membership or the method of termination. It can 
however be deduced from the provisions of Rule 14 (i) that the unusual 
wording of Rule 49 is intended to convey the meaning of the more usual 
form and that “every person purchasing or subscribing” means in point of 
fact “every person who holds” for Rule 14 (i) provides that at all meetings 
“every member being the holder of one or more shares under classes B, C, 
D, or E” under certain conditions, and “every member being a holder of 
one or more shares under class A” shall be entitled to vote either personally 
or by attorney or proxy. No person other than those mentioned in Rule 14 
(i) is by the Rules given power to vote, a qualification which is essential to 
membership, unless by the Rules the right to vote is specifically withheld 
from certain members or withdrawn from them in certain circumstances. 

Although therefore it would have been desirable that the rules should 
have made more specific provision for ascertaining the existence of mem-
bership and for its termination I am nevertheless of the opinion that only 
persons who hold shares under Rule 4 are members of the Society, that 
such persons continue to be members for so long as they hold such shares 
and cease to be members when they cease to hold them save when the rules 
make provisions to the contrary. The importance of this principle will be-
come apparent in the course of determining the respective rights of the 
various classes of creditors, investors and members. 

I would turn now to consideration of the specific questions upon which 
the liquidator asked for directions. 

The first four questions relate to the rights of holders of bonds under 
Rule 6 which provides that investment bonds may be issued redeemable for 
their face value at the expiration of a term of years and which entitle their 
holders to receive interest thereon at a fixed rate. Holders of these bonds as 
such are not shareholders within the terms of Rule 4 nor are they members 
of the Society within the terms of Rules 49 and 14 (i). They are creditors of 
the Society in the sense that they are persons from whom the Society has 
borrowed money under its powers. The terms of the loan are set out in the 
certificate with which they are provided in accordance with Rule 6 (iii) and 
by the rules of the Society in so far as such rules relate thereto. By Rule 6 
(i) it is provided as a term of the loan that “these bonds shall have priority 
of claim “on the assets of the Society.” 

The effect which may be given to this term of the contract in winding-
up is limited by statute. They do not fall within the definition of debentures 
in section 251 of the Companies (Con- 
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solidation) Ordinance, Cap. 178. They are not brought within the provi-
sions of Cap. 178 in regard to registration or otherwise and their holders 
are not entitled therefore to any preference conferred upon debenture hold-
ers by that Ordinance. By section 39 (5) of the Insolvency Ordinance, Cap. 
180, they give no right of preference and are of no force save that the 
holder may claim under his contract as a concurrent creditor of the Society. 
This is most properly so, for in the absence of either registration under the 
Companies Ordinance or passing before the Court in accordance with the 
system in force in this Colony in regard to the creation of charges or en-
cumbrances no person having dealings with the Society would be in a posi-
tion to determine to what extent his recourse to the assets of the Society 
was limited by prior encumbrances. 

The sole right of priority therefore secured to the bondholders by the 
terms of Rule 6 is the right arising directly between himself and the mem-
bers of the Society with whom he has contracted. Any attempt on the part 
of the Society by means of the terms of its contract to secure priority to 
bondholders over its other creditors must be ineffective by operation of the 
general laws of the Colony, for by no specific enactment in the special Or-
dinance incorporating the Society is it released therefrom. It is true that by 
giving bondholders priority only over the members of the Society it has 
secured to them no more than they would have been entitled to without 
such a provision but nevertheless the contract cannot abrogate the law and 
the bondholders are entitled to rank only pari passu with the other creditors 
of the company who have priority of claim over the members of the Soci-
ety. 

No specific question is asked in the summons as to the priority of the 
capital sum due to the bondholders but in question 3 reference is made to 
the ranking of interest payments and the priority of capital payments is in-
cidental thereto. 

In regard to the bondholders further questions arise relating to the in-
terest payable to them. It has been submitted that these questions depend 
upon the Rules contained in Schedule II to the Insolvency Ordinance, Cap. 
180, the Companies Winding-up Rules, 1905, and the general principles of 
common law relating to the imposition of interest charges in certain cir-
cumstances. In order to determine the method of application of these rules 
and principles to the varying circumstances referred to in questions 1 (a), 1 
(b) and 2 of the summons it is necessary in the first place to have a clear 
view of the nature of the obligation contained in these bonds. Reference is 
made in these questions to “matured” and “unmatured” bonds but the pre-
cise meaning attributed to these terms is not disclosed. In the usual sense in 
such circumstances an obligation matures when the sum secured becomes 
payable. In the case of a bond “redeemable” in a term of years does the 
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expiration of the term bring with it right to immediate payment? It does not 
appear that this is so. In a somewhat analogous case referring to debentures 
“redeemable” within a term of years, Re Chicago & N.W. Granaries Co., 
Ltd. (1898) 1 Ch. 263, North J., held that the word “redeemable” means 
“liable to redemption” and does not imply an obligation to redeem. The 
cases are not completely analogous for whereas in that to which I have re-
ferred the debentures were redeemable within a certain period, in the pre-
sent case the bonds are redeemable at the expiration of a certain period. 
The word “redeemable” is however in each case referable to the issuer and 
not to the holder of the security. It confers upon the issuer a right and does 
not impose an obligation. In this case the bonds do not require the Society 
to redeem the security at the expiration of the term; they enable the Society 
to do so but only after the expiration of a fixed term, thus securing to the 
investor the assured rate of interest for a definite period. He has however 
no right to demand that the Society shall redeem its security at any time 
whether before or after the expiration of the term of years and in this regard 
the bondholder is an investor rather than a lender and can only rid himself 
of his investment by transfer or by prevailing upon the Society to redeem. 
The issue of such bonds constitutes a debt of the nature referred to by 
Maugham, J. in the Agricultural Wholesale Society’s case (1929) 2 Ch. at 
p. 268, when he said “a debt may have existed for an enormous length of 
time without any obligation to repay as long as the Company is a going 
concern.” The obligation on the part of the Society to pay interest is there-
fore an obligation continuing until redemption. There is in point of fact no 
date of maturity; what has been mistaken therefore is the date upon which 
the Society’s option to redeem becomes effective. Upon the winding-up of 
the Society the bondholder is forthwith entitled to make claim for the re-
payment of the money borrowed by the Society from him on the security 
afforded by the bond. The limitation upon the right of the Society to re-
deem becomes irrelevant. The assets upon which the bondholders’ rights 
are secured are in course of distribution and his right of recovery accrues at 
the date of the winding-up. The debt is not a debt payable at some future 
time within the meaning of Rule 90 of the Winding-up Rules or Rule 21 of 
the Second Schedule to the Insolvency Ordinance. It is a debt which in its 
nature becomes payable immediately the assets of the Society come into 
distribution. 

It is clear in my view that in so far as capital is concerned the bond-
holders, no matter what the date of expiry of the term of their bonds and 
whether or not the date upon which they become redeemable lies before or 
after the winding-up, are in the position of outside creditors for the full 
amount of their bonds without 
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reduction or abatement and that they are entitled to such interest as is al-
lowable in respect of any other debt bearing interest by agreement or con-
tract. The Rules 20, 21 and 22 of the Second Schedule to the Insolvency 
Ordinance are not applicable in cases of winding-up under the Companies 
(Consolidation) Ordinance, as was decided in principle in the case of The 
Agricultural Wholesale Society, and as follows from the existence of spe-
cial rules dealing with these cases: Rules 89 and 90 of the Winding-up 
Rules, 1905. Neither of these latter rules applies to the circumstances of 
bondholders in this Society however and it is necessary to fall back upon 
the general principle to be deduced from a number of cases and stated by 
the learned author of Buckley on the Companies Acts ( 11th edn., p. 527) in 
the following terms: “In the winding-up of an insolvent company by the 
Court creditors whose debts carry interest are entitled to dividends only 
upon what is due for principal and interest at the date of the winding-up: it 
is only in the event of a surplus that they can claim subsequent interest.” It 
is to be observed that in the case to which I have just made reference the 
date of the winding-up has been held to mean that of the commencement of 
the winding-up, in the present case the 29th January, 1937. 

Questions 1 and 2 must therefore be answered in the following manner: 
That interest is payable on all investment bonds whether the date 
upon which they are redeemable falls upon or after the date of the 
winding up or upon or after the date of payment or dividend, at the 
rate fixed by the bond up to the date of the commencement of the 
winding-up. The answer to question 3 is that the interest payable in 
such cases ranks together with the debts of other outside creditors 
of the Society. In the event of there being surplus assets then the 
bond-holders may receive payment of interest at the rate fixed by 
their bonds up to date of payment.  

As to question 4 I am not prepared at this time and on the information 
now at my disposal to give directions for the payment forthwith to 
bondholders either of capital or interest. It will be necessary for the 
liquidator to give further consideration to the expediency of this 
course when he has considered the position of the Society and its 
members in the light of the directions on this summons. He will 
bear in mind the existence of proposals for reconstruction of the 
Society as well as the interests of the members as a whole and in-
dividually. Should he then desire further directions in the light of 
the position disclosed by such consideration he is at liberty to ap-
ply. 

Questions 5 and 6 relate to the position of depositors. While question 5 
refers to depositors under Rule 63 it appears 
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from paragraph 12 of the liquidator’s affidavit that deposits have been re-
ceived from “members and past members” and that of 66 depositors only 
29 have deposited “the proceeds of shares” as provided by Rule 63, the 
remaining 37 having deposited either cash or the interest on bonds. These 
latter deposits cannot be said to have been accepted by the Society under 
Rule 63 which provides only for members holding subscription shares 
which have matured or members who are unable to continue their sub-
scriptions leaving the amount of their shares on deposit. Only those persons 
who fall within the rule can be said to be depositors thereunder. Others are 
non-members who, without the authority of the rules have deposited sums 
of money with the Society. In view of the provisions of section 4 (e) of the 
Ordinance, Cap. 223, as adopted by Rule 2 in the Schedule thereto which 
enacts that one of the objects of the Society shall be “to receive from 
shareholders and others money on deposit” this course of dealing cannot be 
said to be entirely ultra vires In the case of the Mutual Aid Permanent 
Benefit Building Society, (1885) 29 Ch. D. p 189 it was held that a course 
of dealing allowed by the Rules as an object of the Society sufficiently ex-
presses the power of the Society to carry out that object. Even though the 
acceptance of such deposits in the absence of due provision therefor in the 
rules may be ultra vires, the Directors in so far as they consented thereto (a 
matter upon which I express no view) this does not alter the relation of the 
depositors to the Society or relieve the Society from the obligation to repay 
and to pay further such interest as may have been determined by the Direc-
tors purporting to act under Rule 63. These persons are clearly outside 
creditors and their debts are subject to the incidence of their status as such 
in relation to their ranking pari passu with other such creditors and their 
right to payment of the agreed rate of interest up to the date of the winding-
up and in the event of a surplus further interest at the agreed rate to date of 
payment. 

As to those depositors who fall within Rule 63, their rights are deter-
mined by a conclusion as to whether or not they are in relation to such de-
posits members of the Society. I think that they are not there being no rule 
expressly providing that depositors shall be or continue to be members and 
bound by the general rules of the Society and in this connection I would 
refer again to the case of the Mutual Aid Permanent Benefit Building Soci-
ety. Under Rule 63, each class of depositor contemplated thereby is offered 
in effect two alternatives. He may either receive from the Society payment 
of the sum to which he is entitled as on maturity or withdrawal or he may 
leave such sum or any portion thereof on deposit. In the first case there can 
be no doubt that he has terminated his membership: he no longer holds 
shares in the Society, owes no further obligations 
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thereto and has no further rights therein of vote or otherwise. In lieu of fol-
lowing this course the Rule provides that he may leave the sum due to him 
or any portion thereof with the Society. He has still in effect terminated his 
membership by the same tests as those applied to the member who has re-
ceived payment: he no longer holds shares, owes no further obligation and 
has no further rights save only his right to withdraw his deposit and to re-
ceive interest thereon until he shall have done so. He is therefore in the 
same position as those persons who have made deposits under any other 
circumstances and his debt is subject to the same incidence. 

The answer to Question 5 is therefore that all depositors rank with the 
outside creditors of the Society and the answer to Question 6 is that 
they are entitled to receive interest at the agreed rate up to the date 
of the winding-up and if there be surplus assets then at the same 
rate to the date of payment.  

Question 7 refers to subscribers to the Endowment Investment Scheme 
under Rule 7. Such subscribers are not in my view members of the Society 
by reason of their having subscribed to this scheme. They are not purchas-
ers of or subscribers for shares within the meaning of Rules 4 and 14 and 
by no rule are they expressly made members of the Society or bound by the 
general rules thereof. They have entered into an agreement with the Society 
the terms of which are expressed in Rule 7 and Schedule E 2 subject to 
such further conditions as may be prescribed by the Directors under Rule 7. 
Their obligations are limited by these terms and the obligations of the So-
ciety are defined thereby. The obligation of the subscriber is limited to the 
payment to the Society of annual premiums by agreed instalments. The 
obligation of the Society is to make annual payments to the subscriber by 
or before the end of the next year after the final premium has been paid, By 
reason of the further conditions set forth in the pass book issued to such 
subscribers under the authority, it is to be presumed, of Rule 7, the Society 
is under further obligation to repay the sums standing to the credit of the 
Endowment upon notice of withdrawal together with interest in accordance 
with the terms and conditions 4, 5 and 7. (Exhibit G). 

The nature of this transaction appears to be novel in relation to Build-
ing Societies and it is difficult to construe any part of section 4 of the Ordi-
nance to cover it. It is in my view an example of the unfortunate extensions 
of the activities and obligations of a building society which characterises 
this particular society and leads to an undesirable addition to the class of 
investor liable to neither obligations of members nor concurrent liability 
with them in losses. Nevertheless, provision has been made for such trans-
actions in the Rules of the Society 
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which by section 9 of the Ordinance are given statutory effect and it is im-
possible to say that they are ultra vires. The Society is therefore completely 
bound by its obligations in this respect and must meet the claims of these 
investors before there can be distribution amongst its members. 

In his affidavit the liquidator does not disclose the position of the vari-
ous subscribers to whom he refers in paragraph 13. He makes no reference 
to the existence of any subscribers who having paid their last premium 
have received payment of any of the annual sums secured thereby. I as-
sume that there are none so placed and my directions are therefore confined 
to those who have paid premiums but whether ripe for benefit or not have 
received no payments. 

Question 7 is therefore answered in the sense that such subscribers are 
entitled to rank as outside creditors and to receive repayment of their sub-
scriptions together with interest thereon in accordance with the terms of 
their contract up to the date of the winding-up, and only as to the period 
between winding-up and payment if there be surplus assets. In regard to the 
rate of interest consideration must be given to the position of each sub-
scriber at the date of the winding-up in order to determine his right to inter-
est at a particular rate. By condition 4 Exhibit G it is provided that “the sum 
standing at the credit of the endowment may be withdrawn at three months 
notice or . . . earlier by arrangement as if it were a simple deposit, with in-
terest at 3% per annum.” 

By Condition 5 it is provided that “should it be desired to withdraw 
from the scheme after 3 years the whole amount paid in with compound 
interest at 4% per annum will be refunded.” 

Condition 7 makes provision for refund of all payments with com-
pound interest at 4% per annum in the event of the death of the applicant or 
parent at any period. 

With regard to withdrawals under conditions 4 and 5 these must not be 
confused with the withdrawal of members holding subscription shares un-
der Rule 62. Withdrawals from the Endowment Scheme are not the with-
drawals of members, for subscribers thereto are not members, but are with-
drawals as of right of money deposited with the Society on certain terms. 
By this means the subscriber may at his own will put an end to his invest-
ment in the scheme and receive a refund of his subscription and the pay-
ment of interest at fixed rates. By the winding-up of the Society the 
Scheme is determined, the obligations of the Society rendered incapable of 
fulfilment and the subscriber is entitled to a refund of his subscriptions, the 
requirement as to notice, a matter only of convenience, being no longer 
applicable. It appears to me that he is also entitled in such circumstances to 
the same rate of interest as that which would have been payable 
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to him had he voluntarily withdrawn at the date of the winding-up. 
Each subscriber who has been subscribing for three years or under is 

entitled to interest at the rate of 3% per annum on the amount of 
his subscriptions, and each subscriber who has been subscribing 
for over three years is entitled to compound interest at the rate of 
4% per annum thereon.  

In each case interest is to be calculated to the date of the winding-up 
and only therefrom in the event of there being surplus assets.  

I may add that in view of the fact that the Scheme whether under Rule 
7, Schedule E 2 or the conditions set forth in the Pass Book, makes no ref-
erence to the credit of interest or the payment thereof other than on with-
drawal, I am at a loss to understand the reference in paragraph 13 of the 
Liquidator’s affidavit to an amount due to subscribers “in respect of such 
subscriptions and interest” unless there be subscribers who have given no-
tice of withdrawal, to whose accounts interest has been credited but who 
have not received payment, such subscribers are in the same position as all 
others, however, in all respects. 

Question 8 has reference to shareholders whose shares had matured be-
fore the date of the winding-up. 

Although the question makes reference to “subscription shares” only, 
thus covering those in classes B and C under Rule 4, two other classes of 
share also reach maturity: paid up shares and instalment purchase shares in 
Classes A and E respectively. It will be more convenient to deal with ma-
tured shares in class E when I come to consider the position of all holders 
of such shares, but those in class A may now be dealt with. 

Class A comprises paid up shares of $78 and $71 maturing in five and 
seven years respectively at an ultimate value of $100 by the accumulation 
of interest on a fixed scale set out in Schedule K to the Rules. 

Classes B and C are subscription shares maturing in five and seven 
years respectively at an ultimate value of $100 by monthly subscriptions 
and the accumulation of interest on a fixed scale, Schedule K.K. 

Under Rule 5 shareholders under Classes A, B and C are dealt with as 
all in like position and it is provided that shareholders who have not had an 
advance must produce their share certificates at maturity of the shares to 
entitle them to the sum due on maturity. 

In the case of the Sixth West Kent Mutual Building Society v. Shore 
(1899) 2 Ch. p. 64 (n) it was held that fully paid-up shares subject to cer-
tain preferential treatment in regard to the 



 40
IN THE MATTER OF THE B. G. BUILDING SOCIETY, LTD. 

payment of interest were in no different position as to repayment of capital 
from shares paid-up gradually over a term of years and certain other shares 
for which one sum was paid down at the beginning of the term during 
which they matured, the position of the last two classes being admittedly 
identical. There can be no doubt that in the present case also shares in 
Classes A, B and C are identical in nature, the sole difference being in 
manner of payment of the subscriptions. Class A shares are not fully paid-
up in the sense that they attain their ultimate face value immediately upon 
payment. Like subscription shares they only reach maturity at the expira-
tion of a term of years. Holders of matured or realised shares in Classes A, 
B and C rank therefore together as a class and the question arises as to 
whether or not they have priority over any other members or classes of 
member. The principle to be deduced from such cases as the West London 
and General P.B. Building Society, (1898) 78 L.T. p. 393. and the Norwich 
and Norfolk Provident Building Society, (1876) 45 L.J.Ch. 735, would ap-
pear to be that, subject to any limitations prescribed by the rules in any par-
ticular case, matured shares whether by realisation or completion or by no-
tice of withdrawal are to be given priority. As to whether these two classes 
of matured share rank concurrently must depend on the rules in each case. 
In a New Zealand Case (Auckland Permanent Co-operative Building & 
Investment Society (1899) 17 N.Z.L.R. 634, it appears to have been held 
that “where the rules show that matured shareholders were entitled to be 
paid in any event at the moment of maturity while withdrawing members 
might be postponed if half of the monthly receipts were insufficient to meet 
the withdrawals . . . . . . . matured shareholders were entitled to payment in 
priority to shareholders who had withdrawn.” (Wurtzburg’s Law of Build-
ing Societies 7th Ed. p 222; 5th Ed. p. 410). This report is not available and 
I cannot refer therefore either to the rules in that case or to the reasons for 
the decision but consideration leads me to the conclusion that the principle 
there laid down is applicable to the present case. Rules 4 and 5 lead irre-
sistibly to the conclusion that shareholders in classes A, B and C are enti-
tled as of right to the repayment of the full amount of their shares on reach-
ing maturity upon production of their share certificates. No provision is 
made for deferring payment thereon; the right of payment is absolute. By 
Rule 62 (c) however the right of a shareholder whose notice to withdraw 
has matured is not absolute, but is dependent (inter alia) upon there being 
sufficient money in hand. It appears clear, therefore, that if at any given 
time there were insufficient funds to meet shares coincident ally matured 
by completion and by withdrawal the former would by the rules be given 
preference there being a right to defer payment in the second class but not 
in the first. In the winding-up of a build- 
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ing Society it is to be remembered that members are not creditors and as 
was observed by Lord Selborne in Brownlie v. Russell (1883) 8 App. Cas. 
235, they are not shareholders in a joint stock company nor members of a 
common law partnership but members of “a society of a special kind 
formed and regulated under particular Acts of Parliament for a special pur-
pose.” Their rights are created and regulated by the rules to which they are 
subject and inter se must be determined by their position under those rules 
at the moment of winding-up. 

The answer to Question 8 is therefore that in the distribution of the as-
sets available to members those who at the date of the winding-up 
held realised or completed shares in Classes A, B and C are enti-
tled to receive payment in full of the value of such shares in prior-
ity to the claims of all other members save only those holding 
Class E shares to whom I shall refer hereafter. They are entitled to 
no interest, however. As I have pointed out they are members and 
not outside creditors of the society and do not therefore fall within 
the scope of the Winding-up Rules 89 and 90. Their rights are lim-
ited to those conferred by the rules of the Society which makes no 
provision for the payment of interest on completed shares unpaid.  

Question 9 makes reference to the position of members who have 
given notice of withdrawal under the provisions of Rule 62 (c). In the first 
case it is desirable to distinguish between members who have given notice 
to withdraw but whose notice has not yet matured or is for other cause in-
operative and those whose notices have matured and are in all respects 
valid. It is clear on all the authorities that in the former cases their notices 
are ineffective and their position is no different from that of other concur-
rent shareholders. With regard to the latter cases it is equally clear that they 
are entitled to rank before current shareholders, and as I have directed, after 
those whose shares have matured by realisation or completion. It is to be 
observed however that in regard to withdrawals provision must be made in 
the distribution for the observance of the rights of priority secured by Rule 
62 (c). The cases of the West London & General P.B. Building Society and 
the Counties Conservative P.B. Building Society (1900) 2 Ch. 819 have 
defined with precision the priorities of such claimants. In both cases the 
Court declared that members whose notices of withdrawal had matured 
were entitled to be paid in full . . . . according to the priority of notice of 
withdrawal by the Society: That there can be no doubt as to the meaning of 
these words the order in the former case referring to the priorities of wid-
ows and children of deceased members used the words “such widows and 
children ranking inter se according to the date of the death of the 
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deceased member through whom they claim.” It is to be recalled that in the 
distribution of the assets available to members reference must be made to 
the position of members at the date of the winding-up and to the regulation 
of their rights by the rules of the Society. While therefore Rule 62 relates 
primarily to the Society as a going concern the rights of members at the 
date of the winding-up were limited and defined thereby and it is in accor-
dance with those rights that distribution must be made. 

Question 9 proceeds to suggest the possibility that this Court will on 
this summons determine the rights of individual members who have given 
notice in certain circumstances. It is impossible for the Court to do so on 
the limited and ex parte evidence afforded by the Liquidator’s affidavit. It 
is for the Liquidator to receive and consider the claims made upon him and 
to determine whether or not a valid notice has been given and whether or 
not such notice has matured in each case. In the event of difficulty or of 
resistance to the Liquidator’s view the Liquidator or the claimant has his 
right to come to the Court by the appropriate means to determine the issue 
between them. 

In dealing with such claims, however, the Liquidator will be careful to 
observe that no member seeking to withdraw is entitled to payment under 
Rule 62 (c) unless he has complied with the terms thereof. He must (a) 
have been a member for three or more months; (b) have not received an 
advance; (c) have received the consent of the Board, and (d) have given 
one month’s notice in writing to the Secretary. The necessity for obtaining 
the consent of the Board is worthy of particular notice for in this respect 
the rules of the Society differ markedly from the usual rules of such socie-
ties, by which members are given an absolute right to withdraw upon com-
pliance with certain conditions and subject to such limitations as are pro-
vided in Rule 62 (c). In the present Society the right to withdraw is not ab-
solute. It is conditioned by the consent of the Board and no member’s 
shares can be held to have matured by valid notice of withdrawal unless 
and until such consent has been secured. This is, in my view, a condition 
precedent without which no rights under notice of withdrawal can mature. 

In this connection it is necessary to deal with the position of the wid-
ows and children of deceased members to whom reference is made in Rule 
62 (c). It has been argued that failure to place the word “the” before the 
word “widows” in this rule opens it to all persons having the status of 
widow. In my view it is impossible reasonably to construe the rule in this 
sense. Had the rule read “widows and the children of deceased members” 
the rule might have been open to such a construction but the words “wid-
ows and children of deceased members” can only have the meaning that 
both “widows” and “children” 
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are those of deceased members. The position of those persons is governed 
by the decision in the West London and General P.B. Building Society. On 
the authority of that case the claims of such of the widows and children as 
may be legally entitled to the interests of deceased members rank in prior-
ity immediately before members whose shares have matured by withdrawal 
and rank inter se according to the dates of the deaths of the members 
through whom they claim. 

The answer to question 9 is therefore that holders of shares who have 
given valid notices to withdraw and whose notices had matured at 
the date of the winding-up are entitled (subject to the claims of 
widows and children) to payment of the amounts standing to their 
credit immediately after shareholders whose shares have matured 
by realisation or completion and to rank inter se according to the 
priority of the receipt of notice of withdrawal by the Secretary of 
the Society.  

Question 10 has reference to the payment of interest on shares the 
holders of which have given notice of withdrawal. These shares are in no 
better position than those which have matured on completion. No provision 
is made in the rules for the payment of interest thereon and the holders 
thereof are not entitled thereto. 

The answer to Question 10 is therefore that the holders of such shares 
are entitled to no interest.  

Question 11 relates to the holders of shares which have been cancelled 
under Rule 59 (a) and (b). There appears to be no class analogous to this in 
the more usual type of building society, in which as a rule some provision 
is made for forfeiture which under certain conditions extinguishes the right 
of the member and all his interest in the assets of the society. By Rule 59 of 
this Society, however, it is provided that in certain circumstances shares 
may be cancelled and the holder entitled to receive the sum subscribed with 
interest already credited and subject to the deduction of fines incurred. 
Such persons may be considered “member-creditors.” Their rights are se-
cured and limited by the rules applicable to members only, although by 
Rule 14 (i) they are no longer competent to vote and by cancellation of 
their shares they are under no further obligation to the Society in relation 
thereto. They cannot be considered, however, as the holders of shares ma-
tured either by completion or withdrawal and no priority is assigned to 
them by the rules. Owing no further obligation to the Society and being 
subject to no further liability they are entitled to repayment of the amount 
at their credit at the date of the winding-up in preference to current share-
holders. They are not entitled to any interest after the date of cancellation 
no provision being made therefor in the rules. 

The answer to Question 11 is therefore that the holders of 
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cancelled shares are entitled to rank after holders of shares matured 
by withdrawal and before current shareholders and that they have 
no priority inter se. 

Question 12 refers to the position of holders of advanced shares. There 
is no doubt that this position has been determined by the case of Brownlie 
v. Russell (1883) 8 App. Cas. 235, when the position of advanced share-
holders under rules which are analogous to the rules of this Society in this 
regard, was defined by the House of Lords. In this connection no comment 
is here necessary. 

The answer to Question 12 is therefore that the advance made to each 
member of Class D (Rule 4) has pro tanto been extinguished by the total 
amount of the instalments paid by him. 

A more difficult question arises in dealing with Question 13 which re-
fers to holders of subscription shares to whom loans or advances have been 
made. It has been submitted on their behalf that they fall within the rule in 
Brownlie v. Russell and it mast be considered how far the rules and mort-
gage deed constituting the contract bring the present case within the princi-
ples there laid down. 

It was suggested by counsel representing unadvanced shareholders that 
what are termed “subscription share mortgages” are ultra vires and not 
contemplated by the rules. Section 4 of the Ordinance, subsections (a) and 
(g) together with Rules 59, 67, 68, 73, 74, and 83 all deal, amongst others, 
with the subject of loans to members and are not confined in their terms to 
holders of advanced shares under Rule 4 (Class D.). I have no doubt that in 
making advances to other members on mortgages the Directors were acting 
within the powers of the Society. 

The application of Brownlie v. Russell depends, however, upon the na-
ture and terms of the contract in each case. 

In the present case it cannot be said that the terms of the contract to be 
drawn from the rules and mortgage deed define the rights and obligations 
of the parties with such precision as was to be found either in Brownlie v. 
Russell or in Tosh v. North British Building Society (1886) 11 App. Cas. 
489, in which the principle laid down by the House of Lords in the former 
case was further considered and applied to a case in which the rules sub-
stantially differed. It is regrettable that in the present case statutory rules 
and mortgage deeds drawn presumably under legal advice should be so 
lacking in clarity and precision in this particular regard. It is equally regret-
table that the practice and representations of the Society should present any 
difficulty of reconciliation with the contract as found in these rules and 
deeds. 

It is reasonably clear in regard to mortgages constituted by such docu-
ments as Exhibit N1 that there is secured thereby in consideration of the 
loan repayment of the capital sum in seven 
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years, the payment of interest by monthly instalments and the payment of 
the sums required to keep alive the requisite number of shares. There is no 
obligation upon the member to make any payments on account of capital 
until the expiration of the seven year period. The Society nevertheless se-
cured a right to foreclose if the member made default in his covenant to 
keep alive the shares and appears therefore to have been adequately pro-
tected. The practice of the Society as disclosed by its circular letter to bor-
rowers (Exhibit R), its method of stating accounts (Exhibits S1 and S2) and 
by the representations made in pamphlet Exhibit P was in consonance with 
the contract embodied in the mortgage. No payments on account of capital 
were demanded, but upon the maturing of the shares the value thereof was 
transferred to the mortgage account and extinguished the capital debt. The 
payment of interest was secured by covenant and the right of the Society to 
foreclose in case of breach. 

By Rule 67 (iii) however the mortgage deed is further conditioned and 
it is to be found in Rule 59 (d) that the Society has power in the event of a 
member who has had an advance and is in arrears with payment on account 
of shares to cancel such shares and to apply the amount at his credit to the 
repayment of the advance. By Rule 63 the member may by giving notice in 
writing redeem the mortgage at any time by a single payment and the sec-
retary may be authorised to receive the balance then due from such mem-
ber. What is meant by “the balance then due?” Does it mean the whole 
capital sum or does it mean the balance remaining due after deduction from 
the capital sum of the amounts subscribed for shares? It appears to me that 
it must mean the latter for no sum on account of the capital would have 
been either paid or payable before the expiration of the seven year period 
and in the ordinary sense of the word there would be therefore no balance 
then due. If, however, in such circumstances payments on account of 
shares were to be treated as payments on account of the mortgage debt then 
the words “balance then due” can be given a reasonable interpretation and 
mean the balance due after deducting from the capital sum the amount at 
the credit of shares, in addition, of course, to any sums due on account of 
interest, fines or otherwise. In that event the mortgage would be satisfied, 
the shares be extinguished and the mortgagor would cease to be a member 
of the Society. The operation of Rule 83 in conjunction with the position 
created by the terms of the mortgage and by the other rules relevant to such 
advances does in my view, by indirect but nevertheless effective means, 
place a member who has adopted a system of subscription share mortgages 
in a position indistinguishable from that of the person whose position was 
considered in Brownlie v. Russell and such member is therefore in like case 
with holders of advanced shares and each is entitled to have the amount of 
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his advances extinguished pro tanto by the total amount of the instalments 
paid by him on account of his shares upon tendering the amount of the bal-
ance (if any) then found to be due by him to the Society. 

It is unfortunate that a further class has been created by the addition to 
the mortgage deed which appears in those cases in which Exhibit N2 has 
been used. 

In my view this addition was unnecessary in protection of the Society 
and I am at a loss to understand the reason for its adoption. It does however 
materially affect the nature and terms of the contract. In the place of a 
covenant to repay the capital at the expiration of seven years (a repayment 
effected according to Exhibit P by transfer to the mortgage account of the 
sum at credit of shares) it has substituted repayment by equal monthly in-
stalments on the first day of each and every month during the existence of 
the mortgage. In addition thereto there remains the covenant to pay interest 
on the capital and on every part thereof remaining unpaid and the covenant 
to pay the amount required to keep alive the requisite number of shares. 
There is nothing ambiguous in the terms of the deed. Such an agreement is 
consonant with the rules of the Society and such concurrent liabilities are 
not unknown in the functions of building societies. The terms of the con-
tract so interpreted however appear to be at variance with the circular letter 
issued to members seeking an advance and with the representations held 
out to induce them to do so by pamphlet Exhibit P. 

Neither the letter Exhibit R nor the pamphlets Exhibits P and Q are part 
of the contract which the member has subsequently signed and the terms of 
which are clear and unambiguous. He has assumed, presumably with his 
eyes open, a liability to make monthly payments on account of capital in 
addition to monthly subscriptions on account of shares. Although by its 
practice the Society may not have enforced the first obligation and may 
have permitted the repayment of capital by the transference of the amount 
at credit of shares at the expiration of the period, that is not the nature of 
the agreement and at no time could the member require the Society to fol-
low any such course. He cannot therefore be heard to say that on the wind-
ing-up his default under his covenant to repay capital by monthly instal-
ments is to be covered by application thereto of his payments under the 
covenant to keep alive shares. In order to obtain release from the mortgage 
therefore it will be necessary for him to pay the full sum of the mortgage 
debt, less payments (if any) made by him specifically on that account, to-
gether with interest due thereon and he will be entitled to receive from the 
Society the sums found to be due to him as an ordinary concurrent sub-
scription shareholder in the distribution of surplus assets. 
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In regard to both these classes of mortgagor-members my attention was 
drawn by counsel to the provisions of section 36 of the Insolvency Ordi-
nance, Cap. 180 relating to mutual credits, mutual debts and mutual deal-
ings between a debtor and any person claiming to prove a debt, under a 
Receiving Order. While this section may have its application by reason of 
section 202 of Chapter 178 to the winding-up of companies under the latter 
Ordinance, its application is confined to the relationship of the Company to 
its creditors. It has no application to the relationship existing between a 
company and its shareholders (Grissell’s case (1866) L.B. 1. Ch. 528 and 
can have no application to the distribution of surplus assets among the 
members of a Society such as this. 

The form of Question 13 together with the facts set out in paragraph 28 
of the Liquidator’s affidavit and the Exhibits referred to therein appear to 
indicate that the Liquidator seeks guidance in regard to his dealings with 
certain individual members. In the absence of the appearance of such 
members or the service of this summons upon them I must refrain from 
giving any such specific directions but in his dealings the Liquidator will 
guide himself in accordance with the general principles embodied in the 
following answers. 

The answer to the Question 13 is that (a) each holder of subscription 
shares who has received an advance on a subscription share mortgage in 
the form of Exhibit N1 is entitled to have the amount of his advance extin-
guished pro tanto by the total amount of the instalments paid by him on 
account of his shares, upon tendering the amount of the balance (if any) 
then found to be due by him to the Society; (b) each holder of subscription 
shares who has received an advance on a subscription share mortgage in 
the form of Exhibit N2 is not so entitled. He is entitled to redeem his mort-
gage by payment of the full amount due for capital and interest and is 
thereafter entitled to rank with ordinary current subscription shareholders 
in the distribution of the surplus assets of the Society. Questions 14 and 15 
have reference to the effect of section 39 (5) of the Insolvency Ordinance, 
Cap. 180 upon agreements entered into by the holders of instalment pur-
chase shares (Class E, Rule 4). It must be borne in mind in the considera-
tion of these questions that this section of the Ordinance has reference to 
the position of creditors of the insolvent estate or company in liquidation 
and its application in the present circumstances depends upon a determina-
tion as to whether or not the persons entering into such agreements are 
creditors or members of the Society in relation thereto. 

It is clear that holders of Class E shares are members of the 
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Society, by section 4 (b) of Cap. 223 and by Rule 78 (iii) the Society is 
empowered to purchase property at the request and for and on behalf of 
members; by Rule 79 which prescribes the conditions of instalment pur-
chase, the rights and obligations of holders of such shares in relation to the 
purchase of properties on their behalf are laid down, and while provision is 
made by Rule 79 (b) for the withdrawal by a holder of the amount standing 
at the credit of his shares in certain circumstances, all persons who have 
entered into agreements on the footing of such shares are referred to 
throughout the Rule as members. It is true that upon the withdrawal of the 
amount at credit the member will cease to be the holder of a share and will 
therefore cease to have the right to vote conferred by Rule 14 (i) but he 
remains nevertheless subject to the rules of the Society by the terms of the 
agreement (Exhibit T) as well as by reason of the fact that his rights and 
obligations ate entirely dependent thereon. It is my view, therefore, that not 
only while he holds a share but also throughout the continuance of the 
agreement into which he enters by virtue of such share, he remains a mem-
ber of the Society and cannot in any respect be treated as a creditor thereof 
to whom the provisions of section 39 (5) of the Insolvency Ordinance may 
apply. The rights of such a member are in no way affected by that section 
and are to be determined by reference to his position as a member of the 
Society and the terms of his contract contained in the Rules of the Society 
and in his document of agreement. 

A person who has entered into such an agreement is a member of the 
Society which has by virtue of the rules purchased property for him subject 
to certain conditions. So long as the Society is a going concern the fulfil-
ment of the terms of the agreement in accordance with the rules remains a 
binding obligation on both parties. At winding-up however the fulfilment 
of such terms is automatically suspended and in the winding-up and in the 
distribution of surplus assets the relationship of each member of the Soci-
ety is to be dealt with as it is found at that moment. It has been held in 
more than one case to which I have already referred that, where there is a 
right of withdrawal, winding-up operates as a compulsory withdrawal and 
that by this means the position of the members is to be determined. 

In regard to instalment purchasers a right analogous to that of with-
drawal exists by virtue of Rules 79 (i) (l) and (u) while a right on the part 
of the Society to terminate the agreement under certain conditions is pro-
vided by rules 79 (g) and (h). Rules 79 (g), (h), (i) and (l) refer to termina-
tion without full payment of the purchase price and make provision for the 
surrender of the property and for refund of capital paid towards the pur-
chase subject to certain deductions. Rule 79 (u) makes provision for deter-
mination by payment in full by anticipation. 
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In my view persons who have entered into agreement in regard to lands 
purchased on their behalf by the Society are therefore in the position of 
those whose agreements have been terminated as though in accordance 
with the Rules, winding-up operating by reason of their membership as an 
automatic termination. Their rights are to be determined by their position at 
the date of the winding-up and are governed by the Rules or conditions to 
which I have referred. Those whose agreements might have been termi-
nated at that date by the Society under Rules 79 (g) and (h) are subject to 
the conditions laid down by such Rules; those who might have obtained 
termination at that date under Rules 79 (i) and (l) are subject to the condi-
tions laid down by rules 79 (h) (j) and (l) and those who are prepared to 
anticipate full payment may do so under Rule 79 (u). 

Questions 14 and 15 are therefore answered in the following manner—
(a) Section 39 (5) of the Insolvency Ordinance, Cap. 180 does not 
affect agreements entered into under the Instalment Purchase 
Scheme.  

(b) Persons who have entered into and have not completed purchase 
under such agreements are entitled to make full payment in antici-
pation to the Liquidator of the balance due on purchase price in 
terms of Rule 79 (u) and are thereupon entitled to transport of the 
property. 

(c) Persons who fall within the terms of Rule 79 (g) at the date of the 
winding-up and who make no such full payment as referred to in 
(b) above have no claim whatever on the Society in respect of the 
property or for any instalments paid. 

(d) All persons who have entered into such agreements other than 
those who fall within Rule 79 (g) and who make no such full pay-
ment as referred to in (b) above are entitled to refund of the capital 
paid towards purchase subject to the deductions provided in Rule 
79 (h) for depreciation and profit and loss and subject to such de-
ductions on account of arrears and charges to the date of giving up 
possession of the property as provided by Rule 79 (j) allowance be-
ing made in calculating such arrears for the full amount of any pay-
ments made on account thereof since the date of the winding-up as 
in cases referred to in paragraph 30 (3) of the Liquidator’s affidavit. 

(e) No priority being accorded by the Rules to such refunds they 
should rank pari passu with claims of other members entitled on 
the distribution of the surplus assets to whom no special priority is 
accorded. 

In the course of argument it was submitted by counsel that the Society 
was in the position of a trustee of the property on behalf of members for 
whom it had been purchased. I am unable to find 
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in the contract any provision which would form the basis for such a rela-
tionship. On the other hand the nature of the contract in my view definitely 
precludes any such conclusion. I would add that this form of activity is one 
which is usually forbidden to building societies and this no doubt accounts 
for the fact that Mr. Humphrys was unable to cite any authority bearing 
upon these questions. The purchase of land for its members is however the 
object of a distinct class of society known in England as a Freehold Land 
Society. The distinction is clearly drawn in the case of Grimes v. Harrison 
(1859) 26 Beavan’s Rep., p. 435. 

Question 16 refers to the holders of instalment purchase shares for 
whom no property has been purchased. It has been suggested that the hold-
ing of such shares without purchase of property is ultra vires but I am un-
able to concur with such a submission. Provision is made by Rule 4 for the 
issue of such shares, for the term of their holding and the interest payable 
thereon when fully paid up. No distinction is made with regard to payment 
on maturity, withdrawal, cancellation or otherwise of such shares nor in 
qualification for voting of their holders, save and except the restriction 
upon withdrawal imposed by Rule 79 (b) in case where a member takes a 
property on the footing thereof, the absence of obligation to pay instal-
ments by regular specified amounts and the right to interest at a rate not 
exceeding 4 per cent, on each fully paid up share (Rule 4, Class E). The 
obligation to repay purchase money under the agreement is totally distinct 
from that of paying instalments on the shares themselves.  

Question 16 is therefore answered in the following manner.  
(a) Holders of fully paid up instalment purchase shares, whether an 
agreement to purchase has been entered into or not, are entitled to 
rank for repayment pari passu with the holders of paid up subscrip-
tion shares in Classes A, B and C, together with interest thereon at 
the rate prescribed under Rule 4 (Class E) to the date of the wind-
ing-up and further interest at the same rate from that date until the 
date of payment only in so far as there may be funds available after 
distribution of surplus assets amongst all members of the Society 
entitled to share therein.  
(b) Holders of such shares not fully paid up whether or not they 
have entered into purchase agreements, are entitled to rank for re-
payment of the amount at the credit of such shares without interest 
pari passu with the holders of current subscription shares.  

Question 17 refers to the holders of subscription shares who have ob-
tained temporary loans under Rules 67 and 76 on the security of shares 
held by them. I would observe that loans on such security are more usually 
forbidden to building societies but 
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in spite of the terms of section 4 (a) of the Ordinance, Cap. 223 advantage 
has been taken of the wider term of section 4 (g) to incorporate in the Rules 
power to make loans on pledged shares and such transactions cannot there-
fore be held to be ultra vires this Society. The principles of Brownlie v. 
Russell applicable to advanced shares cannot reasonably be applied to such 
temporary loans, the obligation to repay being clearly separate and distinct 
from the obligation to maintain subscriptions. The separate nature of these 
obligations is not affected by the power conferred upon the Board by Rule 
76 (iii) to cancel shares and close the member’s account on failure to repay 
loan or maintain payment of subscription and interest. 

The answer to Question 17 is therefore that holders of shares pledged 
to secure temporary loans are not entitled to set off the amount at 
the credit of such shares against the amount due on such loans.  

Question 18 refers to the liability of holders of shares whose payments 
are in arrear to contribute to the assets of the Society. It appears to be clear 
from the nature of their contract as set out in the rules as well as from the 
authorities in similar cases that such shareholders are liable as contributo-
ries. The extent of their liability is referred to by Lord Watson in Brownlie 
v. Russell in the following terms: “He was bound to pay so far as he had 
previously failed to pay in terms of the rule; and having done so he was 
entitled in my estimation to receive a share of the free assets of the Society 
(I mean assets alter settling with outside creditors) in proportion to his in-
terest in the Society at the time of liquidation . . .” 

The answer to Question 18 is that holders of shares whose payments in 
respect thereof were in arrear at the commencement of the wind-
ing-up are liable to contribute to the assets of the Society to the ex-
tent of such arrears before sharing pari passu with the holders of 
shares of the same class.  

Question 19 refers to the priority to be accorded “representatives or 
widows of deceased members, or infant members.” I have already indi-
cated my view as to the position of such of the widows as may be legally 
entitled to the interest of such members. It does not appear to me that by 
the Rules or otherwise representatives of deceased members who are nei-
ther their widows nor their children are entitled to priority nor has a mem-
ber who has the status of widow or of infant any special priority by reason 
of such status. 

The answer to question 19 is therefore— 
(a) Such widows and children of deceased members as may be le-
gally entitled to the interest of such members rank in priority im-
mediately before members whose shares have matured by with-
drawal and rank inter se according 
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to the dates of the deaths of members through whom they claim. 
(b) Representatives of deceased members other than their widows 
and children rank pari passu with all other holders of shares of the 
same class. 
(c) Members who are by status widows or infants rank pari passu 
with other holders of shares of the same class.  

Argument was addressed to the question of rights of infant sharehold-
ers. No question is put by the Liquidator in this regard but the point having 
been raised in the course of argument I would express the view that in the 
absence of statutory provision for the admission of infants as members of 
the Society, infant shareholders are in the position of parties to a contract 
voidable at the option of the infant. Unless and until repudiated the infant is 
entitled to the rights secured to him by the contract neither more nor less. 

Question 20 refers to interest earned on shares and credited to a “Sus-
pended Interest Account.” It appears from paragraph 18 of the Liquidator’s 
affidavit that the directors having discovered that interest on investments 
was insufficient to meet interest required by the Rules to be credited to 
shares “found it expedient to credit suspense account with the . . . defi-
ciency of $6,389.05,” and that this measure of expediency was approved by 
a special general meeting of the Society on 20th September, 1934. Free 
resort appears to have been had to this expediency since that date, the 
amount so dealt with being now $30,664.53, according to paragraph 20 of 
the affidavit. It is clear that such a course was entirely ultra vires and in-
asmuch as it amounted to an abrogation or amendment of the rules could 
not be made effective by a mere approving resolution of a general meeting. 

The answer to Question 20 is therefore that the amount at the credit of 
“Suspended Interest Account” is to be added to the amount at the 
credit of the shares on which such interest was earned. 

Question 21 refers to holders of current shares who are not indebted to 
the Society in respect of loans on the security of such shares. In view of my 
directions in reply to Question 17 it would appear to be clear that there is 
no distinction between holders of current shares who have obtained loans 
on security of such shares and those who have not in so far as their rights in 
such shares and obligations to meet subscriptions or arrears thereof are 
concerned. No question of priority appears therefore to arise and— 

The answer to Question 21 is in the negative. 
In the course of my decision I have made reference to “surplus assets.” 

It is desirable that I should make clear my meaning. It appears from a num-
ber of authorities that the phrase “surplus assets” has no fixed legal mean-
ing and in the winding-up of a company in whose articles of association 
this 



 53
IN THE MATTER OF THE B. G. BUILDING SOCIETY, LTD. 

phrase is used, its meaning is to be ascertained by reference to the articles 
themselves. It appears to me equally clear, however, that the meaning at-
tached to the phrase in such cases as The New Transvaal Co. (1896) 2 Ch., 
750 where it was held to mean the assets remaining after payment of the 
company’s liabilities and recoupment of capital, has reference only to the 
distribution of the assets amongst shareholders, and not as between credi-
tors and shareholders. As between creditors and members it would appear 
that a surplus exists at that point where the debts provable at the time of the 
winding-up have been met and before the distribution amongst the mem-
bers. From this surplus creditors entitled to interest from date of winding-
up to date of payment should be paid such interest before the surplus is 
available for distribution amongst members. As between members, how-
ever, the Rules make no provision in regard to the allocation of any sur-
plus. The whole of the remaining assets are available for distribution in 
accordance with the due priorities, and only after such distribution can 
there be said to be surplus from which such members as are entitled to fur-
ther interest may be paid. 

In order to make clear the effect of my answers to the various questions 
put by this summons in regard to the priorities I would summarise them as 
follows: 

The assets in the first place after payment of costs of winding-up are 
available for payment of creditors in the following order— 

1. Creditors having statutory priority by section 39 (1) (a) to (g) of 
the Insolvency Ordinance, Cap. 180. 

2. All other creditors pari passu including— 
(a) bondholders in respect of capital and interest to date of winding 

up; 
(b) depositors in respect of deposits and interest to date of wind-

ing-up; 
(c) subscribers to endowment investment scheme in respect of sub-

scriptions and interest to date of winding-up. 
3. In the event of surplus assets remaining after payment of the fore-

going, then creditors entitled to interest under section 39 (8) of the 
Insolvency Ordinance, Cap. 180 and creditors entitled to interest 
from date of winding-up till date of payment under heads (a), (b) 
and (c) in 2 above, pari passu. 

Assets available for distribution after payment of creditors as above 
should be distributed amongst members and their representatives in the 
following order of priority:— 

1. Holders of shares in Classes A, B, C and E whose shares have ma-
tured on realisation including in the case of holders of shares in 
Class E interest thereon to the date of winding-up, pari passu; 

2. The widows and the children of deceased members who are enti-
tled to the interest of such members ranking inter 



 54
IN THE MATTER OF THE B. G. BUILDING SOCIETY, LTD. 

se according to the dates of the deaths of the members through 
whom they claim; 

3. Holders of shares of all classes whose shares have matured by 
valid notice of withdrawal ranking inter se according to date of re-
ceipt of such valid notice by the Secretary of the Society; 

4. Holders of cancelled shares pari passu; 
5. Holders of current subscription shares of all classes and refunds to 

those who have entered into instalment purchase agreements, pari 
passu; 

6. Holders of shares in Class E in respect of interest from date of 
winding-up to date of payment pari passu. 

In regard to costs the Liquidator is entitled to the costs properly in-
curred by him in the hearing of this summons payable from the assets of 
the Society and he will include therein the costs properly incurred by those 
members and parties interested who appeared in response to public adver-
tisement inviting them to do so. 

I have drawn attention in the course of this decision to certain unusual 
aspects of the Society’s operations as also to certain omissions or defects in 
its rules. In the event of any proposals for reconstruction being made it 
might be well for those responsible to give careful consideration to the 
wisdom of provisions which while no doubt aiding the acquisition of capi-
tal nevertheless burden the Society with liabilities of a preferential nature 
to what may seem an excessive degree, and which may involve it in opera-
tions unsuited to an institution of this kind. 

Solicitors: F. Dias, O.B.E., and J. E. deFreitas. 
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IN THE WEST INDIAN COURT OF APPEAL. 

ON APPEAL FROM THE SUPREME COURT OF THE LEEWARD  
ISLANDS (ANTIGUA CIRCUIT). 

PEPSI-COLA COMPANY, Appellants, 
v. 

COCA-COLA COMPANY, Respondents. 

Before GERAHTY, C.J., Trinidad and Tobago, (President); COLLYMORE, 
C.J., Barbados, and CAMACHO, C.J., British Guiana, 

1939. MAY 25. 
Trade mark—Coca-Cola—Registered trade mark—“Cola” common to trade—“Pepsi-

Cola”—Application for registration of—Opposition by owner of “Coca-Cola” mark—
Whether calculated to deceive or to lead to confusion in trade or among purchasing public. 

Appeal—Registration of trade mark—Application for—Opposition to—Decision of 
registrar—Considerable weight to be attached thereto—But Court exercises its own mind 
on question at issue. 

Appeal—West Indian Court of Appeal—Additional evidence before—West Indian 
Court of Appeal Rules, 1920, rule 8. 

The respondents were registered proprietors of a trade mark consisting of the word 
“Coca-Cola”. The mark was registered in Class 42 in respect of “Substances used as food 
or as ingredients in food” and in Clause 44 in respect of “Mineral and aerated waters, 
natural and artificial, including ginger beer”. As registered, the trade mark consists of the 
compound word “Coca-Cola” in black letters on a white background in small script. 

The appellants made application to the Registrar of Trade Marks to be registered as 
proprietors of the trade mark consisting of the word “Pepsi-Cola” in respect of goods of 
the same description and contained in the classes mentioned above. The mark submitted 
for registration consists of the compound word “Pepsi-Cola” in black letters on a white 
background, the capital P in “Pepsi” and the capital C in “Cola” being in ornamental 
script. The remainder of the compound word is in block letters. 

The application for registration was opposed by the respondents on the ground inter 
alia, that the trade mark proposed to be registered by the appellants so nearly resembles 
their trade mark as to be calculated to deceive, if used in respect of the same goods or de-
scription of goods. 

Held (1) that the respondents had no proprietary right in the word “Cola” standing 
alone, that word being currently employed to designate the well-known tropical product 
Cola or Cola nut, and being common to the trade; and (2) that the combined word “Pepsi-
Cola” does not bear so close a resemblance to the trade mark “Coca-Cola” as to be calcu-
lated to deceive, or to lead to confusion in the trade or among the purchasing public. 

The principle upon which an Appellate Court acts, in relation to decisions made by the 
Registrar of Trade Marks, is that it will exercise its own mind on the question at issue, at-
taching, however, considerable weight to his decision on any matter which falls pecu-
liarly within his experience. 

Additional evidence admitted before the West Indian Court of Appeal in a matter 
where the question at issue was whether an application for the registration of a trade 
mark should be granted or not. 

The President delivered the judgment of the Chief Justice of British 
Guiana and of himself, as follows:— 
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This is an appeal by the Pepsi-Cola Company (hereinafter referred to 
as the Appellants) against an Order made by the learned Chief Justice of 
the Leeward Islands, whereby he set aside the decision of the Registrar of 
Trade Marks, dated the 3rd February, 1938, dismissing the opposition of 
the Coca-Cola Company (hereinafter referred to as the Respondents) and 
permitting the registration of the Appellants’ trade mark, “Pepsi-Cola”, in 
the Register of Trade Marks for the Colony of the Leeward Islands. 

The learned Chief Justice ordered that the Appellants’ application, No. 
384, for the registration of their trade mark “Pepsi-Cola” in this Colony be 
denied with costs of the appeal and of the opposition proceedings before 
the Registrar. 

The Appellants and the Respondents are Corporate bodies registered in 
the U.S.A. 

The Respondents are the registered proprietors of a Trade Mark, con-
sisting of the word “Coca-Cola”, in Class XLII, covering “Substances used 
as food or as ingredients in food” and in Class XLIV, covering “Mineral 
and Aerated waters, natural and artificial including Ginger Beer”, regis-
tered here on the 24th February, 1927, and numbered 238. 

This registration was effected under the Trade Marks Act, Cap. 150 of 
the Federal Acts of the Leeward Islands, Revised Edition, 1927, and the 
Rules of 1895 made thereunder and then in operation. 

The Appellants made application to the Registrar of Trade Marks to be 
registered as proprietors of the trade Mark consisting of the word “Pepsi-
Cola” in respect of goods of the same description and contained in the 
classes mentioned above. 

The application for registration was opposed by the Respondents on the 
ground, inter alia, that the Trade Mark proposed to be registered by the 
Appellants so nearly resembles their Trade Mark. No. 238, as to be calcu-
lated to deceive if used in respect of the same goods or description of 
goods. 

The Appellants filed a counter-statement in which they deny all the al-
legations of the Respondents. 

The Registrar had before him the statement that the Respondents had 
upwards of 50 years extensively used the word “Coca-Cola” as a trade 
mark and the counter-statement by the Appellants that they had for up-
wards of 40 years in like manner used the word “Pepsi-Cola”. 

The statements by the Appellants and Respondents do not show 
whether the words used as Trade Marks were so used within this jurisdic-
tion for the periods mentioned. 

The evidence before this Court namely, a statutory Declaration made 
on behalf of the Respondents and an Affidavit sworn on behalf of the Ap-
pellants, (the latter being admitted in this Court under R. 8 of the West In-
dian Court of Appeal Rules 1920 as 
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additional evidence) discloses that the Respondents and Appellants have 
registered their respective trade marks in a number of foreign countries. 

The Registrar, in effect, decided that there is no resemblance either to 
sight or ear of the word “Pepsi-Cola” to the word “Coca Cola”, that the 
word “Cola” standing alone is a word common to the trade and that dealers 
and retail purchasers “could hardly be deceived.” 

At the hearing before this Court it was argued for the Respondents that 
the Registrar misconceived the obligations which lay upon the parties re-
spectively, and that he did in fact, and erroneously, place the onus of proof 
on the Respondents whereas in law the burden properly rested on the Ap-
pellants. 

The Respondents further contend that the Registrar’s self-misdirection 
on the burden of proof dictated the conclusions at which he arrived and that 
had he approached the case as the law and practice direct, he could not 
properly have reached the decision which he had made. 

Assuming, however, that the Registrar may have approached the de-
termination of the question before him in the manner indicated by the Re-
spondents, if this Court is satisfied that, notwithstanding the misconception 
of the Registrar on the question of the burden of proof, he came to a rea-
sonable conclusion, this Court would uphold his decision. 

The principle upon which an Appellate Court acts, in relation to deci-
sions made by the Registrar, is that it will exercise its own mind on the 
question at issue, attaching, however, considerable weight to his decision 
on any matter which falls peculiarly within his experience. 

The Court should, we think be cautious of reversing the finding of the 
Registrar unless it is of opinion that he applied wrong tests or overlooked 
considerations which he should have applied to the facts. 

The learned Chief Justice in reversing the decision of the Registrar 
stated that, in his opinion the trade mark desired to be registered by the 
Appellants bears such resemblance to the trade mark of the Respondents 
with respect to the same class of goods as to be calculated to deceive. 

But the learned Chief Justice did not in his judgment set forth the con-
siderations which led to his decision and we are uninformed on the reasons 
which influenced his mind in coming to the conclusion which he did. 

We are therefore left with the reasons assigned by the Registrar, the 
marks themselves, sight and sound thereof, the impression on the mind, the 
class of goods to which they are to be applied, and the class of customers to 
which the marks appeal. 

The trade mark of the Respondents, as registered, consists of the com-
pound word “Coca-Cola” in black letters on a white 
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background in small script. That of the Appellants, as submitted for regis-
tration, consists of the compound word “Pepsi-Cola” in black letters on a 
similar background, the capital P in “Pepsi” and the capital C in “Cola” 
being in ornamental script. The remainder of the compound word is in 
block letters. 

As they appeal to us, the only similarity between the two compound 
words is the inclusion of the term “Cola”, in both words. 

In our opinion the Respondents cannot claim, and do not in fact claim, 
any proprietary right in the word “Cola”, standing alone. Indeed, in our 
view, the word “Cola”, however written, is a word which is currently em-
ployed to designate the well-known tropical product Cola or Cola nut, and 
is common to the trade. 

Counsel who appeared for the Respondents admitted that if at the time 
of registration of “Coca-Cola” the Respondents had entered a disclaimer in 
respect of the word “Cola” they could not object to the registration of 
“Pepsi-Cola” as a trade mark. 

Conversely Counsel agreed that, if at the time of application for regis-
tration by the Appellants of their mark they had disclaimed in respect of 
the word “Cola,” the Respondents could not object to registration of 
“Pepsi-Cola,” as a trade mark. 

From these admissions it would appear that the real objection by the 
Respondents is to the registration of the word “Cola” in any combination. 

If such be the objection, it would be ill-founded, inasmuch as, in our 
view, the Respondents, as already stated do not possess any proprietary 
right or protection in relation to the word “Cola,” standing alone. 

If the Respondents are not protected in the use of the word “Cola” 
when used alone, and the protection extends only to that word when com-
bined with the word “Coca” as registered, does the combined word “Pepsi-
Cola” bear so close a resemblance to the Respondents’ trade mark as to be 
calculated to deceive or to lead to confusion in the trade or among the pur-
chasing public? 

In our opinion the combined word sought to be registered has not that 
similarity with the Respondents’ trade mark which would enable us to say 
that the Registrar was wrong in accepting “Pepsi-Cola” for registration as a 
Trade Mark. 

If the registered mark and the mark sought to be registered are looked 
at separately, the difference between the two must, to our mind, be appar-
ent even to the unwary purchaser. 

As already stated, the only similarity between the two is the inclusion 
of the word “Cola”, differently written, in the combinations “Pepsi-Cola” 
and “Coca-Cola”. 

If the sound test is applied, the difference is sharply accentuated not-
withstanding the mutual use of the term “Cola”. 

The general impression on the mind of the ordinary person 
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made by sight and sound of the two marks must, we think, be one of con-
trast. 

In our view the mark sought to be registered is far from identical with 
the mark registered and does not assume its essential features. 

We therefore have to apply such knowledge as we possess of the class 
of purchasing public to which the respective marks would appeal. 

We hope we may not be liable to misconstruction if we state that in 
general the purchasing public for this class of goods in this Colony would 
ordinarily demand “Cola” without reference to brand, and would more 
readily rely upon sound than upon written designation. 

In our view the question to be decided is entirely one of fact and of the 
inferences which may be drawn from the scanty material before us. 

We appreciate that other minds might take a different view of the rele-
vant facts and circumstances, but holding the opinion which we have 
formed, resultant from the application of the several indicated tests, we 
unhesitatingly express the conclusion at which we have arrived. 

We consider the trade mark sought to be registered by the Appellants is 
a registrable trade mark, that it would not infringe the trade mark of the 
Respondents, and that it should be registered in terms of the application for 
registration. 

We allow the appeal. Consequentially the judgment of the learned 
Chief Justice is set aside and the Registrar is accordingly directed to admit 
the Appellants’ trade mark to registration. 

The Appellants are entitled to their taxed costs of this appeal and in the 
Court below and to the costs of opposition proceedings before the Regis-
trar. 

The Chief Justice of Barbados delivered a dissenting judgment as fol-
lows:— 

I agree with the recapitulation by my learned Brethren of the facts 
leading up to this appeal, which I adopt for the purpose of this judgment, 
but I regret that with great respect and much diffidence I cannot agree with 
the conclusions to which they have come or with their decision that this 
appeal should be allowed. 

Before the Registrar of Trade Marks the Respondents were in petitorio 
and a duty was cast on them “to establish beyond reasonable doubt that the 
mark proposed to be registered is not likely to be confused with any other 
mark.” 

A perusal of the Record before this Court discloses that, in so far as the 
onus of proof is concerned, the proceedings before the Registrar assumed 
the nature of an action for infringement. 

Under a misapprehension as to the correct legal position,—a misappre-
hension, indeed, in which Counsel for the respective parties shared,—the 
onus was placed on the Respondents (then 
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Opponents) to establish that the Appellants’ mark is calculated to deceive 
or has in fact deceived or led to confusion. Thus in paragraph 3 of the Ap-
pellants’ Notice of Appeal to this Court it is stated inter alia, “That the op-
position of the Coca-Cola Company, at the hearing, submitted no legal evi-
dence of any alleged deceit, passing off or confusion,” 

At the hearing before the Registrar, Counsel for the Respondents was 
first called upon to establish his grounds of opposition and later to reply to 
Counsel for the Appellants who had argued that “deception must be 
proved.” 

Again, to my mind, the Registrar’s “Notes on decision” and “Statement 
by Registrar of Trade Marks” both reveal that under the misunderstanding, 
which I have mentioned, an incorrect method of approach to the question 
for determination was adopted. In the later statement there occur the fol-
lowing words:—“The Applicants have stated (sic) that there was no calcu-
lation to deceive either by sight or sound and the opposition have brought 
no evidence (sic) to disprove this.” 

It may be pertinent to remark that before the Registrar,—apart from the 
real evidence provided by the marks themselves, there was no evidence, 
oral or documentary, save for a statutory declaration, which was submitted 
on behalf of the Respondents and which is now before this Court. 

While it is true that in matters of this kind the Court should pay due re-
spect and regard to the decision of the Registrar,—in the circumstances 
which I have outlined, I am of opinion that it is the duty of this Court to 
consider the matter de novo and give judgment, unfettered by prior happen-
ings, on a matter which after all is largely one of opinion. 

In the 1913 Edition of Halsbury’s Laws of England, Vol. 27 at page 
710 paragraph 1282 the learned author,—the late Lord Moulton,—in deal-
ing with infringement says this:—“What is protected is the whole mark as 
registered. The use of part of a mark is not an infringement, unless that part 
is so important, or is accompanied by other matter so resembling other 
parts of the trade mark registered, that it amounts to a substantial taking of 
the whole trade mark. In substance the test is whether or not the mark used 
by the infringer is likely to be confused with that registered. 

“The rules of comparison resemble those by which the question 
whether a mark proposed to be registered resembles too closely an existing 
mark is tested, but it is necessary to establish a closer likeness in order to 
make out infringement than would justify refusal of registration. In the first 
case the burden of showing probability of deception is on the plaintiff, 
while in the second all reasonable possibility of deception has to be dis-
proved by the applicant.” 

With this in mind and after a perusal of the many authorities 
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cited before this Court I pass to the consideration of the merits of the appli-
cation. 

“The question whether or not two or more marks resemble each other 
so closely as to be deceptive is one of fact in each case. The general princi-
ple to be adopted by the Court in deciding such cases is to consider the im-
pression produced by the marks as a whole, and to bear in mind that the 
danger to be guarded against is that the person seeing one mark will think it 
to be the same as another which he has seen before, and that the purchaser 
will not see the two marks side by side so as to notice small differences. 
Further, the circumstances in which a mark will generally be used are to be 
taken into consideration as, for instance, whether it is liable to become ef-
faced, or will have to be represented on a small scale or in a position which 
renders it difficult to see details. The Court will not, however, assume that 
the applicant intends deliberately to use his mark in an imperfect form for 
fraudulent purposes. A mark is considered as calculated to deceive if there 
would be confusion either to the eye or to the ear; a word mark or device 
may, therefore, be deceptive as resembling a previous device or word mark 
if the new mark is calculated to suggest the same idea as the old mark or to 
cause the goods to be called by a name which would suggest such an idea. 
Again, even if the marks as a whole are different, registration of the second 
mark may be refused, if its essential particulars resemble those in the first.” 

Here are two marks, each composed of two hyphenated two-syllable 
words, with one word common to each. It is true that the word “Pepsi” 
bears no resemblance to the word “Coca.” Indeed, as has been argued, 
there is not a single letter common to the two. But in my view the test is 
not to be applied as between the words “Pepsi” and “Coca” but between the 
whole of the words “Pepsi-Cola” and “Coca-Cola.” 

In the course of his able and exhaustive argument Counsel for the Ap-
pellants contended that the word “Cola” should be disregarded inasmuch as 
it is a word in common use in the trade,—a term frequently used to express 
in this part of the world a beverage and also the name of a nut. 

My answer to this is that the whole of these compound words “Pepsi-
Cola” and “Coca-Cola” must be taken into account and it must be remem-
bered that the Respondents rightly or wrongly are proprietors of their mark 
“Coca-Cola” registered since 1927. In other proceedings this registration 
might be called in question and possibly rectified with a disclaimer of the 
word “Cola.” But while it remains on the Register the proprietors have a 
title to it against the world. 

I think that the words “Pepsi-Cola” and “Coca-Cola” “Coca-Cola” 
“Pepsi-Cola” when spoken leave such an impression as is likely to cause 
confusion and likely to deceive. 
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When attention is directed to the appearance of the marks as put before 
the Court the similarity is even greater. Viewed side by side the marks dis-
play differences—no doubt,—but there is a general similarity between the 
respective settings. “Coca-Cola” is in script with waving continuations of 
the capital letters “C”,—above and below. “Pepsi-Cola” is in block letters 
with the Capital letters “P” and “C” in script and with waving continua-
tions of these script letters,—above and below. In my opinion the marks 
have such a resemblance in appearance as is likely to cause confusion in 
the minds of persons, who see now one and later the other,—and are likely 
to deceive. 

In other words, the Appellants have not established that their proposed 
trade mark which is in respect of the same classes of goods as those of the 
Respondents, is not calculated to deceive. 

Furthermore, I consider that I am fortified in this view when regard is 
had to the classes of persons living in the Leeward Islands, who have to be 
considered. 

I take into account most especially the likely small traders in these 
goods and persons who would be prone in this sub-tropical climate to in-
dulge in these cooling, cheap and refreshing beverages. With many such 
the power of discrimination is not of the highest. 

There is no question of restriction of trade, as was suggested in the 
Court below, but for the reasons I have given I consider that the decision of 
the learned Chief Justice of the Leeward Islands should be affirmed and 
this appeal dismissed. 

Appeal allowed. 
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IN THE WEST INDIAN COURT OF APPEAL. 
ON APPEAL FROM THE SUPREME COURT OF BRITISH GUIANA. 

MARIA DEMONTE DE ABREU, Appellant (Defendant), 
v.  

AGNES YOUNG, Respondent (Plaintiff). 

[1939. No. 3.] 

Before RICHARDS, C.J., St. Lucia (President); CAMACHO, C.J., British 
Guiana; and GILCHRIST, C.J., (Acting), Trinidad and Tobago. 

1939. AUGUST 14, 15, 23. 

Appeal—Issues raised by pleadings—No judgment delivered by trial Court 
on—New trial ordered. 

New trial ordered where trial Court did not deliver any judgment on the issues 
raised in the action by the parties thereto. 

Appeal by the defendant Maria deMonte de Abreu against a judgment 
of Langley, J., delivered in favour of the plaintiff Agnes Young who sued 
individually and as executrix under the will of Susan Ann Grant, deceased. 

J. L. Wills, for appellant. 
E. G. Woolford, K.C., for respondent. 

Cur. adv. vult. 

The judgment of the Court was read by the Chief Justice of British 
Guiana, as follows:— 

The respondent instituted an action in the Supreme Court against the 
appellant claiming— 

(i) the appellant a trustee of the undivided interest of the respondent 
and others in Lot A, Upper Hadfield Street, Wortmanville, George-
town; 

(ii) alternatively, damages from the appellant for loss of her interest 
and the interest of others she represents in the said land arising out 
of breach of an agreement made between the parties relating to 
payment of the rates and taxes on the said Lot A. 

Without prejudice to the state of the title, on which this Court does not 
pass any judgment, the respondent and others became possessed of an un-
divided interest in the land in question under the will of Susan Ann Grant 
who died on the 4th October, 1912, at Georgetown. The interest devised to 
the respondent and 
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others was acquired by Susan Ann Grant under the will of Thomas Green 
who died on the 8th March, 1890.  

The pleadings allege that: 
(i) At the time of the institution of the suit buildings existed on the 

property and for some time prior to the issue of the writ in the 
action difficulties had arisen in connection with the town taxes 
and rates assessed upon the property and the proportion thereof 
payable by the several parties. 

(ii) The respondent paid the rates and taxes for the years 1932-
1935 on the whole of the property without contribution by the 
appellant of her proportion of the taxation paid by the respondent 
and by reason of having thus borne a disproportionate share of 
the rates and taxes the appellant agreed with the respondent in 
the month of December, 1935, to pay to the respondent her 
proper portion of the rates and taxes which the respondent had 
paid during the years 1932-1935. 

(iii) The appellant agreed that the sum of $59.15 was the amount of 
the rates and taxes the respondent paid during the said years on 
behalf of the appellant. 

(iv) The appellant agreed to pay the rates and taxes for the year 
1936 to the extent, but to the extent only, of $59.15. 

(v) The appellant agreed to have a valuation made of the property 
to the end that the proportion of the rates and taxes payable by 
the appellant and the respondent might be definitely ascertained, 
such valuation to be taken as the basis of the respective future 
contributions for rates and taxes by the parties. 

(vi) The valuation having been made the appellant broke the 
agreement by failure and neglect to pay the rates and taxes which 
became due and payable in 1936, permitted the property to be 
sold for non-payment of rates and taxes and purchased the prop-
erty including the interest of the respondent. 

(vii) The appellant under transport dated 23rd May, 1932, acquired 
an undivided interest in lot A.  

The appellant denies the agreement set up by the respondent and puts 
forward an agreement of a totally different nature, namely, an agreement 
made in January, 1936, whereby:— 

(a) the respondent agreed to define the boundaries of the area of 
land transported to the appellant by the 1932 transport, the 
boundaries to be ascertained by a survey at the cost of the appel-
lant, the survey to be followed by a detailed valuation of lot A 
with the buildings thereon; 

(b) the valuation thus ascertained to be the basis of calcu- 
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lation for ascertaining the proportion of rates and taxes to be paid 
in future by the respondent and appellant respectively:  

(c) failure by the respondent to carry out the agreement.  
The issues thus raised by the pleadings were well defined and clear cut 

and the questions which were propounded for determination by the learned 
trial judge were shortly:— 

(i) Did the parties agree as alleged by the respondent, or 
(ii) Did the parties agree as alleged by the appellant, and 
(iii) if either agreement is established, which party is in default? 

The agreements set up in the pleadings are distinct and mutually con-
tradictory. The learned trial judge found the following agreement: 

(i) The appellant agreed to pay the various rates and taxes as they 
accrued due between the date of the preliminary agreement and 
the time when the valuer’s decision was available fixing the re-
spective liabilities for the future. 

(ii) The land should be surveyed first to enable a valuation to be ar-
rived at by a professional valuer who should apportion the re-
spective shares of the rates and taxes to be paid thereafter by the 
several parties. 

(iii) The state of account for the period before the date of the pre-
liminary agreement was to be investigated in order to ascertain— 

(a) How much each party had paid during that period. 
(b) How much was due on the whole property “for what I would 

call the intervening period.” 
The learned trial judge defined the “intervening period” firstly, as the 

period which might ensue between the date of the preliminary agreement 
and the time when the valuer’s decision was available; secondly, as the 
period from the date of the preliminary agreement to the date of the agree-
ment based on the valuation, and thirdly, as that period from the date of the 
preliminary agreement which was terminated when the appellant failed to 
pay the first amount of rates falling due. If regard is had to the judicial 
definitions of the “intervening period” the period denoted cannot be ascer-
tained with any certitude. The point is of importance inasmuch as the 
learned trial judge found that the appellant agreed to pay and did pay the 
rates during the “intervening period” up to the time he discontinued pay-
ment. The importance of the finding lies in the fact that the learned judge 
considered the discontinuance of the payments by the appellant during the 
“intervening period” the breach of the agreement, that she gave no notice 
of her intended breach and was a defaulting party to the agreement when 
she purchased the property at execution sale. 

Assuming that the appellant, as found by the learned judge, 
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agreed to pay rates and taxes during the “intervening period” it is difficult 
to imagine how discontinuance of payments by the appellant can be held to 
be a breach of an agreement to pay rates and taxes during an “intervening 
period’’ when the trial judge is not able to fix on the evidence before him 
what is the “intervening period.” The judgment fixes the “intervening pe-
riod” as three mutually contradictory periods and on that ground alone, for 
it is on the finding of agreement by the appellant to pay the rates and taxes 
during that period that the judgment is based, there should be a new trial. 
Moreover, an equally cogent reason for ordering a new trial is the consid-
eration that the learned judge did not decide the issues raised in the ac-
tion:— 

(i) The respondent alleged that the appellant agreed to reimburse 
her for taxes paid by her on behalf of the appellant for the years 
1932-1935 and that the sum due on that part of the agreement 
was ascertained by the parties as $59.15. The learned judge 
found in answer to this claim that the state of account for the pe-
riod before the date of the preliminary agreement (by which un-
doubtedly is here meant the period 1932-1935) was to be inves-
tigated in order to ascertain how much each party had paid dur-
ing that period.  

(ii) The respondent alleged that the appellant agreed to pay taxes 
for the year 1936 on the whole property not exceeding in effect 
$59.15 and that the appellant broke the agreement. The learned 
judge found in answer to this claim that the appellant agreed to 
pay the rates as they accrued from the date of the preliminary 
agreement to the date when the valuer’s decision was available. 
Moreover the evidence establishes that the property was sold for 
non-payment of the first instalment of the Ratepayers Accumu-
lated Debt payable in 1935 (Exhibit I).  

(iii) The respondent alleged that the appellant agreed to a valuation 
to ascertain the proper proportion payable by the parties in the 
future. The learned judge has found that the parties agreed on a 
survey and on a valuation to be made by a professional valuer 
who should apportion the respective shares of the rates to be 
paid.  

This Court being of opinion that the trial Court has not delivered any 
judgment on the issues raised in the action by the respondent and appellant 
orders a new trial. Liberty to all parties to apply to amend the pleadings. 
The costs of this appeal and of the first trial to abide the result of the new 
trial. 

Appeal allowed. 
Order for new trial,  

Solicitors: W. D. Dinally; A. McL. Ogle. 
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IN THE WEST INDIAN COURT OF APPEAL. 
ON APPEAL FROM THE SUPREME COURT OF BRITISH GUIANA. 

IAN DHAJOO, Appellant (Defendant), 
v. 

 HARRY THOM, Respondent (Plaintiff). 

[1939. No. 4.] 

Before RICHARDS, C.J., St. Lucia (President); CAMACHO, C.J., British 
Guiana; and GILCHRIST, C.J., (Acting), Trinidad and Tobago. 

1939. AUGUST 16, 23. 

Appeal—To West Indian Court of Appeal—Time Limited for lodging documents and 
papers—West Indian Court of Appeal Rules, rr. 11 (1) and 12 (4)—Extension of time—Can 
only be made before expiration of time limited—No power or discretion (original or dele-
gated) in a judge of the Supreme Court or in the Court of Appeal to extend time, after the 
time has expired—If such order made, regarded as made without jurisdiction—Question of 
hardship immaterial. 

Jurisdiction—Duty of Court—Before adjudication—To satisfy itself on its jurisdic-
tion—If no jurisdiction—Court of its own motion will pronounce accordingly. 

Appeal—West Indian Court of Appeal Act, 1919, s. 3 (1)—Right of appeal—Subject to 
such qualification as may be created by Rules—West Indian Court of Appeal Rules, r. 12 
(4)—Creating automatic dismissal of appeal in certain circumstances—Not ultra vires. 

Appeal—West Indian Court of Appeal Rules—When to be approved by Legislature—
Only when they peculiarly affect one Colony in particular as distinct from any other Col-
ony—West Indian Court of Appeal Act, 1919, s. 5(2) 

In view of the express directions of Rules 11 (1) and 12 (4) of the West Indian Court of 
Appeal Rules, there is no power or discretion (original or delegated) residing either in a 
judge or the Court of Appeal to extend the time allowed by Rule 11 (1), after that time 
has expired. 

Consequently, an order made by a judge extending the time allowed by Rule 11 (1) af-
ter that time has expired must be regarded as having been made without jurisdiction. 

It is the first duty of every Court, whether of first instance or on appeal, before adjudi-
cating upon any given cause or matter, to satisfy itself on its jurisdiction and, if the Court 
is of opinion that it does not possess jurisdiction, in whatever manner any given matter 
may be brought before it, it is the duty of the Court, whether the question of jurisdiction 
is the subject of formal appeal or not, of its own motion to pronounce accordingly. 

The right of appeal given under section 3 (1) of the West Indian Court of Appeal Act, 
1919, is subject to such qualification as may be created by rules. Rules 11 (1) and 12 (4) 
have together created a qualification or a condition precedent to the hearing of an appeal, 
and any contention which denies the operation of Rule 12. (4), which provides for an 
automatic dismissal of an appeal without a hearing cannot be sustained. 

Section 5 (2) of the West Indian Court of Appeal Act, 1919, is applicable only where a 
Rule peculiarly affects one Colony in particular as distinct from any other Colony. Con-
sequently, where Rules of Court are applicable generally to all Colonies, approval thereof 
by the legislature of any one Colony is not required. 

Whether a hardship exists or not, upon non-compliance with the provisions of Rule 11 
(1) of the West Indian Court of Appeal Rules, an appeal stands 
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automatically dismissed with costs as from the expiration of the twenty-eight days 
therein allowed, with the same finality as if the appeal had been heard and dismissed 
by the West Indian Court of Appeal. 
Appeal by the defendant Ian Dhajoo from a judgment of Langley J., in 

favour of the plaintiff Harry Thom. On the 13th January, 1939, this appeal 
was brought by notice of motion. No documents or papers were left with 
the Registrar within 28 days from the 13th January, 1939, as required by 
Rule 11 (1) of the West Indian Court of Appeal Rules, and no application 
to extend the time for so doing was made within the same 28 days which 
expired on the 10th February, 1939. On the 21st March, 1939, the appellant 
served a notice moving the Supreme Court for an order granting the appel-
lant leave to file the necessary documents within 21 days of such order. On 
the 22nd May, 1939, an order was made by Langley, J., which purported to 
set aside and rescind the dismissal of the appellant’s appeal, occasioned by 
the operation of Rule 12 (4), and to grant the appellant the leave for which 
he had applied. 

S. L. van B. Stafford, K.C., for appellant.  
E. V. Luckhoo, for respondent. 

Cur. adv. vult. 
The judgment of the Court was read by the Chief Justice of St. Lucia 

(President), as follows:— 
Rules 11 (1) and 12 (4) of the West Indian Court of Appeal Rules as 

amended by the West Indian Court of Appeal (Amendment) Rules, 1930, 
read as follows:— 

“11 (1) The party appealing from a judgment or order shall within 
28 days from the date when the appeal is brought leave with the 
Registrar an affidavit of service of the notice of appeal upon all 
parties directly affected by the appeal together with a copy of the 
said notice of appeal to be filed and shall also leave with the Regis-
trar the following documents and papers—”  

The documents and papers are then set out. 
“12 (4) In default of the documents and papers set out in the pre-

ceding Rule 11 (1) being left with the Registrar within the time 
limited by the said Rule or within such extended time as may be 
granted by the Court appealed from or a judge thereof or by the 
Court of Appeal, the appeal shall stand dismissed with costs and 
the judge on production by the respondent of a certificate from 
the Registrar that such documents or papers (or any of them) 
have not been lodged with him within the aforesaid prescribed 
time, may order execution to issue forthwith.”  

In this appeal Counsel for the Respondent, who appeared under protest, 
submitted that the appeal is not properly before this Court, the Appellant 
having failed within the time allowed to 
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comply with the requirements of Rule 11 (1) and that as thereupon the 
sanction for such non-compliance, imposed by Rule 12 (4) became effec-
tive, this appeal consequently stood dismissed with costs as from the expi-
ration of the time allowed by Rule 11 (1). 

On the 13th January 1939 this appeal was brought by notice of motion 
one day before the expiration of the six weeks allowed for bringing an ap-
peal after the judgment or order appealed from was perfected. 

No documents or papers were left with the Registrar within 28 days 
from the 13th January, 1939, as required by Rule 11 (1) and no application 
to extend the time for so doing was made within the same 28 days, which 
expired on the 10th February, 1939. 

On the 21st March 1939 the Appellant served a notice moving the Su-
preme Court for an order granting the Appellant leave to file the necessary 
documents within 21 days of such Order. 

On the 22nd May, 1939, an Order was made which purported to set 
aside and rescind the dismissal of the Appellant’s appeal, occasioned by 
the operation of Rule 12 (4), and to grant the Appellant the leave for which 
he had applied. 

Counsel for the Respondent submitted that recognising as he did that as 
from 11th February, 1939, this appeal stood dismissed, the learned Judge 
had no jurisdiction to make the Order of the 22nd May, 1939, by which, it 
was submitted, he attempted to legislate and in vain to infuse life into an 
appeal which was already dead. 

Counsel for the Appellant submitted that— 
(a) the Order of the 22nd May, 1939, abovementioned was within 

the jurisdiction of the learned Judge by virtue of his original ju-
risdiction or his jurisdiction delegated by this Court or both; 

(b) if the said Order were made without jurisdiction, in so far as it 
purported to set aside the dismissal of this appeal, it remained 
good unless and until it was appealed against and set aside on 
appeal; 

(c) in so far as Rule 12 (4) provides for automatic dismissal of an 
appeal it is ultra vires; 

(d) unless a draft of all the amending Rules made in 1930 had been 
approved by the local Legislature they are all ultra vires; 

(e) in the event of his foregoing submissions not being upheld, he 
would rely upon the proposition that where the application of a 
rule of procedure results in an in justice the Court itself will re-
lieve against the rule. 

The view which this Court takes with respect to the above-mentioned 
submissions follows:— 

(a) Order XLV, rule 4 of the Rules of the Supreme Court of British 
Guiana, which, like Order 64, rule 7 of the English Rules, pro-
vides that a Court or Judge shall have 
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power to enlarge the time for doing any act “although the appli-
cation for the same is not made until after the expiration of the 
time appointed or allowed.”  

Rule 25 of the West Indian Court of Appeal Rules provided that in any 
matter, or proceeding in respect of which no provision is made by the 
Rules of this Court of Appeal, or any amendments thereof, the practice 
or procedure governing appeals hitherto in force in each Colony shall 
apply. In view, however, of the express directions of Rules 11 (1) and 
12 (4), in which no provision is made for any such elasticity as obtains 
in England or locally, the Rule of the Supreme Court of the Colony has 
no application and there is no power or discretion (original or dele-
gated) residing either in a Judge or this Court to extend the time al-
lowed by Rule 11 (1) after that time has expired. 

(b) Having regard to Rule 12 (4) of this Court the Order of 22nd May, 
1939, must be regarded as having been made without jurisdiction. 
Counsel for the appellant submitted that any objection to the jurisdic-
tion must be raised by a formal appeal from the Judge’s order. It is, 
however, the first duty of every Court whether of first instance, or on 
appeal, before adjudicating upon any given cause or matter, to satisfy 
itself on its jurisdiction and, if the Court is of opinion that it does not 
possess jurisdiction, in whatever manner any given matter may be 
brought before it, it is the duty of the Court, whether the question of ju-
risdiction is the subject of formal appeal or not, of its own motion to 
pronounce accordingly. 

(c) Jurisdiction to hear and determine appeals being given to this Court it 
was submitted that only this Court could dismiss an appeal and that 
any rule which provides for an automatic dismissal of an appeal with-
out a hearing is ultra vires. In support of this contention reference was 
made to the principle upon which the decision in Smith v. Williams 
(1922, 1 K. B. 158) was based. In that case the Court, in the absence of 
apt procedure being provided for an appeal to be heard, moulded a 
convenient form of procedure in order to give effect to the intention of 
the legislature, expressed by enactment, that an appeal should be heard 
and adjudicated upon. In the case before us, we are construing a differ-
ent Statute. We conceive the intention of the legislature to be expressed 
in Section 3 (1) of the West Indian Court of Appeal Act, 1919, which 
provides that this Court’s jurisdiction to hear and determine appeals 
shall be subject to the Rules of Court made there- 



 266
I. DHAJOO v. H. THOM. 

under, that is to say, that the right of appeal given under Section 3 (1) 
of the Act is subject to such qualification as may be created by rules. 
Rules 11 (1) and Rule 12 (4) have together created a qualification or a 
condition precedent to the hearing of an appeal, and any contention 
which denies the operation of Rule 12 (4) cannot be sustained.  
(d) Section 5 (2) of the same Act reads as follows:— 

“(2) Before any such rules of Court are made, a draft thereof shall 
be submitted to the Governments of the Colonies to which this Act 
for the time being applies., and no such rules of Court affecting ap-
peals from any Colony in particular shall be made unless the draft 
has been approved in such manner as the legislature of that Colony 
may determine.” It was submitted that, if it can be shown that the lo-
cal legislature did not approve the amending Rules of 1930 they are 
ultra vires. This Court, however, construes the subsection quoted to 
be applicable only where a Rule peculiarly affects one Colony in par-
ticular as distinct from any other Colony, and therefore holds that 
where Rules of Court are applicable generally to all Colonies, as are 
Rules 11 (1) and 12 (4) approval thereof by the Legislature of any 
one Colony is not required.  

(e) The object of the English Rule 7 of Order 64, and presumably the 
local Rule made in similar terms is stated to be to give the Court in 
every case a discretion to extend the time with a view to the avoid-
ance of injustice. In contrast we construe Rule 12 (4) to be arbitrary 
and allowing of no discretion. If it were phrased similarly to the 
other two Rules mentioned, it would no doubt permit of such discre-
tion as was held in Carter v. Stubbs (6 Q.B.D. 116) to have been 
properly exercised, but the language of Rule 12 (4) differs materially 
from that used in the other Rules mentioned. If the need exists, it is 
clearly the duty of an Appellant to obtain an order for extension of 
the 28 days allowed by Rule 11 (1) before that period expires. No 
valid reason was in fact given to this Court why the Appellant was 
unable to make such an application in time, but, whether a hardship 
exists or not, this Court as now constituted will not reverse or vary 
its decision given in the recent case of Elias v. Spencer and Gillis 
which came before this Court sitting in this Colony only four months 
ago when Rule 12 (4) was construed to mean that upon non-
compliance with the provisions of Rule 11 (1) an appeal stands 
automatically dismissed with costs as from the expiration of the 28 
days therein allowed 
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with the same finality as if the appeal had been heard and dismissed 
by this Court. Similarly in this case the necessary documents and pa-
pers not having been left with the Registrar within the 28 days al-
lowed by Rule 11 (1) for so doing and no extended time for so doing 
having been obtained prior to the expiration of those 28 days this ap-
peal was finally extinguished beyond revival as from the 11th Febru-
ary, 1939. 

In the circumstances it is not competent for this Court now to hear or 
determine the appeal tiled in this cause, it having been automatically dis-
missed by operation of Rule 12 (4). 

The Respondent is entitled to his costs occasioned by the appeal, such 
costs to include his appearance before this Court. 

Solicitors: P. M. Burch-Smith; E. A. Luckhoo, O.B.E. 
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JOHN DUNCAN CRAWFORD, Plaintiff, 
v. 

JAMES DARNLEY, Defendant. 

[1937. No. 12—BERBICE.] 

BEFORE LANGLEY, J. 1938. JUNE 23, 26; SEPTEMBER 5. 

Husband and wife—Marriage in community—Death of one spouse—Disso-
lution of community—Rights of surviving spouse and of children of deceased 
spouse—Under Roman Dutch law—Preserved—Civil Law of British Guiana Or-
dinance, cap. 7, s. 2 (3). 

The rights of the surviving spouse created by Roman Dutch law in the case of 
a marriage in community of goods are saved by section 2 (3) of the Civil Law of 
British Guiana Ordinance, chapter 7. 

As soon as they are born, the children of spouses married in community of 
goods acquire a contingent right as heirs to such estate as may exist at the time 
one of their parents dies, as that event causes the cessation of the community. 

Such a contingent right is preserved by section 2 (3) of the Civil Law of Brit-
ish Guiana Ordinance, chapter 7. 

Semble, that where the surviving spouse of a marriage in community of goods 
claims under the Roman Dutch law his or her half interest, the Roman Dutch 
law as a whole must be accepted as governing the distribution of the estate. 

Action brought by the plaintiff John Duncan Crawford in his own right as 
one of the heirs ab intestato of his mother Louisa Crawford to restrain the de-
fendant James Darnley from selling at execution as the property of the estate of 
Charles Henry Crawford, deceased, certain immovable property situate in the 
County of Berbice. Louisa Crawford was married to Charles Henry Crawford 
in community of goods. She had several children. She died intestate on the 
15th February, 1929, and her surviving spouse died in 1934. The immovable 
property which was levied upon and advertised for sale, was the interest of 
Louisa Crawford in the community at the time of her death. The estate of 
Louisa Crawford was sworn at $144, and, as the net value amounted to less 
than $480, the legal personal representative of Charles Henry Crawford 
claimed that the estate of Charles Henry Crawford was entitled to the whole 
estate of Louisa Crawford. However, the immovable property belonging to the 
estate of Louisa Crawford, deceased, was never conveyed, by transport, to 
Charles Henry Crawford or to his executor. More than two years after Letters 
of Administration were granted in respect of the estate of Louisa Crawford, 
deceased, the defendant James Darnley levied upon, as the property of the es-
tate of Charles Henry Crawford, deceased, the immovable property belonging 
to the estate of Louisa Crawford, deceased. The plaintiff claimed that Charles 
Henry Crawford did not make a full declaration of the estate of Louisa Craw-
ford, deceased. 
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Joseph Eleazar, solicitor, for plaintiff.  
P. M. Benson, for defendant. 

Cur adv. vult. 

LANGLEY, J.: The plaintiff in this action claims an injunction restraining 
the passing of a certain conveyance by way of sale of the property described in 
his statement of claim, damages for the alleged wrongful and illegal acts of the 
defendant and certain other matters set out in the said endorsement. 

It appears from the evidence that Charles Henry Crawford married Louisa 
Crawford on the 27th August, 1874, in accordance with Roman Dutch Law at 
that time the law of the colony. Louisa Crawford brought property into the 
community of goods established by that marriage. There was no evidence 
submitted of an antenuptial contract. Louisa Crawford died on the 15th Febru-
ary, 1929, leaving several children, of whom the plaintiff is one. 

The question of law in issue appears to be whether, or not, the rights of the 
plaintiff can be said to have accrued before the 1st January, 1917, when the 
savings created by the provisions of sections 2 (3) of the Civil Law of British 
Guiana Ordinance, Chapter 7, came into force. 

It is necessary first of all to decide whether the plaintiff has any rights un-
der Roman Dutch Law prior to the death of one of the spouses. 

At page 26 of the 3rd Edition (Juta’s translation) of the Institutes of Hol-
land by van der Linden, five principal consequences of community of goods 
are set out. The fifth is “The common property of husband and wife must be 
divided into two parts, the one half paid over to the surviving spouse, and the 
other half to the heirs of the first dying.” 

Accepting this ground as the true statement of the position it is clear that 
any rights of the surviving spouse created by Roman Dutch Law would be 
saved by the provisions of section 2 (3) of Chap. 7. In this case Charles Henry 
Crawford would be entitled to one half of the common estate owned by him-
self and Louisa Crawford at the date of her death. 

But what of the other half of the estate? It would appear that so soon as 
they are born the children of the spouses married in community of goods ac-
quire a contingent right as heirs to such estate as may exist at the time one of 
their parents dies, as that event speaking generally causes the cessation of the 
community of goods. The deceased’s share being divided amongst his or her 
heirs. 

In my opinion there can be no question that the principles of Roman Dutch 
Law create a contingent right in such joint estate as may exist at the death of 
the first spouse to die in so far as marriage in community of goods is con-
cerned. 
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Where the surviving spouse claims under the Roman Dutch Law his or her 
half interest, the Roman Dutch Law as a whole must be accepted as governing 
the distribution of the estate. 

The savings of section 2 (3) of Chap. 7 in my opinion apply equally to the 
rights of the heirs to half the estate of their parents existing at the date of the 
decease of the first to die as to the rights of the surviving parent under Roman 
Dutch Law. 

That Charles Henry Crawford recognized this division is evidenced by his 
will. 

One must remember that this acknowledgment of the rights of heirs is 
supported by the Roman Dutch Law providing that parents are bound to leave 
at least the legitimate portion of the estate fixed according to the number of 
children (van der Linden, p. 59 (1)) in the absence of very weighty reasons. 

Moreover, the fact that such a contingent right is created at the birth of the 
lawful child is evidenced by the provision that the descendants of lawful chil-
dren who do not survive the death of their first parent to die, are entitled to 
take the share that deceased person would have received had the division taken 
place during his lifetime (see p. 59 van der Linden). Counsel for the plaintiff 
has cited the case E. A. Sewdin v. Ferreira (1928) L.R.B.G. 40, but that case 
affords little help. It turns chiefly on the position of a person failing to comply 
with certain provisions of the District Lands Partition Ordinance, 1914, (No. 
13). 

He cited the case of Small v. Executors of Small, Limited Jurisdiction, 20th 
April, 1907. That case provides little support to his argument as it would ap-
pear that his client has allowed more than a reasonable time to elapse before 
claiming proper title deeds to land inherited by him when his mother died in 
1929. 

The question remains for me to decide whether the plaintiff has proved his 
claim in this action. 

Some evidence was adduced to prove that Henry Charles Crawford made a 
division of land amongst his children during his lifetime and I accept that evi-
dence as substantially true and also that his heirs are in possession of the prop-
erty so divided. 

Further, the plaintiff alleges he entered opposition when Edward Henry 
Hooper caused advertisement of proposed transport to be published in 1933. 
Mr. Hooper confirms that evidence. 

I did not find Mr. Hooper’s evidence convincing and am satisfied that he 
did not carry out his duties as executor of the will of the late Charles Henry 
Crawford as they should have been carried out. He may have found difficulty 
in finding funds to do so, but there was property to sell and he should have 
taken all that regular action necessary to administer the property of the de-
ceased. There is some evidence that all the assets of the estate were not in-
cluded in the inventory by the executor. Whether the omissions were wilful or 
not is not proved conclusively. The matter has now been brought to his atten-
tion and if 
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he is wise he will safeguard his interests by taking steps to have the omissions 
remedied and the proper duties paid. 

I found the evidence of the defendant most unsatisfactory. His story of the 
money misused by the deceased Charles Henry Crawford lacked satisfactory 
corroboration and did not ring true. It was clear that he was working in close 
collaboration with the executor and, unless I am much mistaken, to their mu-
tual advantage. 

The Court orders that the defendant be restrained from passing the con-
veyance advertised in the Official Gazette of British Guiana dated the 3rd 
April, 1937, number one hundred and forty-one dealing with the land de-
scribed there. 

Having regard to the failure of the plaintiff to take action to safeguard his 
interests through the failure of the executor to carry out his duties in a proper 
manner, in my opinion he has no right to damages from the defendant. 

The Court orders the defendant to pay the taxed costs of the plaintiff. 

Judgment for plaintiff. 

EDITOR’S NOTE.—Through an oversight this judgment was not published in 
(1938) L.R.B.G. 
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SONNY RAMBARRAN, Appellant (Plaintiff), 
v.  

WALTER CHEONG, Respondent (Defendant). 
[1938. No. 270.—DEMERARA.] 

BEFORE FULL COURT: CAMACHO, C.J., VERITY AND LANGLEY, JJ. 
1938. NOVEMBER 29, 30; 1939. MARCH 3. 

Negligence—Motor vehicle—Passengers for reward—Obligation of owner—Vehicle 
to be kept as fit as care and skill could render it—Breakdown of vehicle—Not preventible 
by any care or skill—Onus on owner to prove—Degree of care and skill required—On 
what dependent—Part of vehicle causing breakdown—Whether such part is a visible mov-
ing part or not. 

Appeal—Finding of fact—By magistrate—Case susceptible of being dealt with solely 
by argument—Decision reversed—Particular circumstances material to an estimate of 
evidence—Failure of magistrate to take into account. 

An owner of a motor vehicle carrying passengers for reward is under an obligation to 
keep the vehicle as fit for the purpose as care and skill can render it. 

Where a passenger for reward in a motor vehicle suffers injuries in consequence of the 
breakdown of the vehicle it is incumbent on the owner of the vehicle to show that the 
breakdown was an accident not preventible by any care or skill. He must prove the cause 
of the breakdown of the vehicle, and then, having done that, he has to prove that the part 
which caused the trouble was as fit for its purpose as care and skill could make it. 

In determining whether an accident was or was not preventible by any care or skill on 
the part of the owner of a vehicle, a clear distinction should be drawn between the peri-
odical overhauling of a vehicle by a competent engineer and the inspection of the visible 
moving parts which could and should be made much more frequently by the owner, 
driver or both. 

The plaintiff was a passenger for reward in a motor bus. The bus left the roadway, and 
went into a trench alongside the road. The owner of the bus alleged that a spring in the 
steering mechanism broke, and that in consequence the gear became disconnected and the 
vehicle out of control. He did not produce in evidence the broken spring or any other part 
of the steering gear of the damaged bus. Practical experts supported the broken-spring 
theory, and the magistrate accepted it, and dismissed the claim against the owner of the 
bus. The plaintiff appealed. The defendant had produced in evidence a spring which was 
said to be similar to the one on the damaged vehicle. The Full Court was satisfied that the 
spring itself proved clearly that, if the ball joint socket fittings had been properly ad-
justed, a broken spring could not have caused the disconnection. 

Held, that there was no sufficient explanation as to the cause of the failure of the steer-
ing mechanism, and it had not been established by the defendant that the accident was not 
preventible by any care or skill, and that the plaintiff was entitled to judgment. 

Where a case is susceptible of being dealt with solely by argument, the finding of a 
magistrate on a question of fact may be reversed by the Full Court, for instance, where 
the magistrate has failed to take into account particular circumstances material to an es-
timate of the evidence. 

Appeal by the plaintiff Sonny Rambarran from a decision of Mr. C. R. 
Browne, acting Stipendiary Magistrate, West Demerara Judicial District, 
dismissing a claim brought by Sonny Rambarran against Walter Cheong 
for damages for personal injuries caused to the plaintiff through the defec-
tive state and negligent driving 
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of motor omnibus No. H 4704 which resulted in the vehicle falling into a 
trench. 

A. J. Parkes, for appellant. 
H. C. Humphrys, K.C., for respondent. 

Cur. adv. vult. 
The judgment of the Court was read by Langley, J., as follows:— 
This is an appeal from the decision of the learned magistrate in a civil 

action for damages for personal injuries caused to the appellant through the 
alleged defective state and negligent driving of omnibus No. H4704 on 
Sunday the 5th June, 1938, which resulted in the vehicle falling into a 
trench at Vreed-en-Hoop. 

The record shows it to be a test action. The recorded facts are not in is-
sue to any material extent, and the decision of this Court turns on the ques-
tion as to whether, or not, the respondent has discharged the onus which 
rests on him of proving that it was an accident which was not preventible 
by care and skill on his part. The evidence shows that the steering gear of 
the omnibus broke, and that in consequence the driver lost all control of the 
vehicle. That being so, for the respondent to succeed, it is necessary that he 
should prove that the steering gear was as fit for the purpose for which it 
was intended to be used, as care and skill could make it. 

Expert evidence proved that the metal rod connecting the base of the 
steering column, by a drag link, to the fitting on and controlling one of the 
wheels became disconnected at the steering column end. 

The construction of this rod was explained by Mr. Sidney C. Smith—a 
motor mechanic—who produced a similar part of the steering mechanism 
for demonstration. (Exhibit “G.”) The rod is a substantial piece of steel. 
Where the separation took place it is bored to a depth of 2½ inches, with an 
internally screwed thread to carry a steel plug. This chamber is called the 
ball joint socket. On one side it is pierced with a keyhole shaped aperture. 
Another metal fitting with a circular headed ball joint is made so that it will 
enter the circle of the keyhole and its neck will slide along the narrow neck 
of that aperture. When thus placed in position, a concave faced disc is put 
in a socket, and a strong spiral spring fits over the reverse side of the disc. 
The disc has a projection intended to keep the spring loosely in position. 
These two latter fittings and the ball joint are then kept securely in place in 
the socket by a steel plug being screwed into the end of the socket. This 
plug both closes and substantially reduces the internal length of the socket 
chamber. The external end of this plug is deeply cut (3/8ths of an inch) to 
make a way for the insertion of a cotter pin, 
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which runs through holes pierced in the walls of the socket. The cotter 
locks the plug into position. This form of construction is required by the 
provisions of paragraphs 39 (13) (e) and 39 (21) of the Motor Vehicle 
Regulations, contained in the Schedule to the Motor Vehicles Ordinance, 
1932 (No. 43 of 1932). When the plug has been screwed into the socket 
sufficiently far to enable the cotter pin to be inserted into position, the inner 
surface of the plug has passed the edge of the keyhole circle. This not only 
reduces the cubic space of the socket chamber, but also reduces the size of 
the keyhole circle. It makes it impossible for the ball head joint to pass out 
through that circle. Were the spring to break, both the pieces of it and the 
disc might be forced through this reduced circle, but the ball head could not 
do so. 

In my opinion, the failure of the respondent to produce the original of 
“G,” forming the steering mechanism, which was said to have been avail-
able after the breakdown, has robbed both the lower Court and this Court 
of essential and material evidence. No explanation has been offered for its 
non-production. It was, in part, available as the driver has said it was not 
put back because it was bent. 

The explanation of the breakdown put forward by the respondent is 
that the spring broke in the socket and fell out in pieces. It was not found. It 
is not said that the disc was also missing, but, presumably, as its position 
was on the outer side of the ball head, it would be. The ball head was said 
to have passed out through the keyhole circle and was found so discon-
nected. Even supposing for some reason the spring and disc had been in-
serted first, the plug would have prevented the ball head coming out. 

That this broken spring was the cause of the trouble was the opinion of 
Wilfred Taylor, who saw the remaining parts of the steering mechanism 
after the incident had occurred. Mr. Sidney Smith, on hearing the evidence, 
confirmed that opinion; he says that he cannot think of any other cause of 
the accident. 

Accepting the evidence adduced—apart from the broken spring 
story—an examination of “G” shows that several other defects might have 
caused the release of the ball joint. I would put the position even higher by 
saying that if the steering mechanism on the damaged vehicle was pre-
cisely similar to “G,” then the breaking of the spring could not have been 
the sole cause of the disconnection were the component parts properly ad-
justed and. in their place at that time. There was no evidence that the ball 
head was damaged, but the joint was disconnected. That means that the 
plug must have been unscrewed sufficiently to make the keyhole circle 
completely free, and thus allow the ball head to pass out. That fact creates 
several possibilities. There may have been no cotter pin, or it may have 
been faulty and dropped out. The plug may have worked itself out, under 
the force of the 
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vibration, by unscrewing, or it may have been improperly adjusted. These 
defects should have been clearly visible on inspection before the vehicle 
was used, without any dismantling of the steering mechanism. Paragraph 
39 (13) (d) of the Motor Vehicle Regulations requires this mechanism to be 
capable of ready inspection. Moreover, had it been produced to the Courts, 
there would have been good material upon which the experts and the 
Courts could have formed their opinions and tested the evidence. 

Of course this is a purely hypothetical reasoning based on an exhibit 
which did not form part of the mechanism causing the damage. 

It shows, however, on the one hand, that the respondents by not pro-
ducing the original available steering mechanism have not proved the cause 
of its failure. On the other hand, by the production of “G” they have raised 
a strong inference that the explanation of the defect offered by them is not 
correct. The failure to produce the original spring and disc might be ac-
cepted, although it was highly desirable that evidence should have been 
given that every effort was made to find these missing parts. 

In his judgment, the learned magistrate was led astray by a premature 
acceptance of the plausible broken spring theory, upon which all the argu-
ment was based. In fact, in his reasons, he said that “if the spring was bro-
ken it would immediately fly out.” We now know that in the case of the 
exhibit “G” the ball head would stay in the socket; but would have so much 
extra room that its unusual movements should have been plainly felt by the 
driver’s hands on the steering wheel. The “play” on one wheel would be 
considerably more than on the other wheel. His comments on the judg-
ments of Sharp v. Gray (1883) 9 Bing, 457 and Merchant Prince (1892) P. 
179 may be accepted, but are based on the broken spring theory being the 
correct solution of the problem. 

This is a clear example of one of those rare cases which are susceptible 
of being dealt with solely by argument, because the learned magistrate has 
failed to take into account particular circumstances material to an estimate 
of the evidence and this fact provides grounds for this Court to reserve his 
decision on a question of fact. 

It would appear that the judgment in the case of Ellor and wife v. Sel-
fridge & Co., Ltd. (1930) 46 T.L.R. 236 is in point, In that case the defen-
dant’s motor van ran on the pavement. The defendant called no evidence 
and contended that the onus of the proof of negligence rested on the plain-
tiff. The Divisional Court held that the presence of the van on the pavement 
constituted evidence of negligence in the absence of an explanation. In the 
present case the respondent’s omnibus came to rest in a ditch, and that po-
sition would constitute negligence, therefore it 
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was for the respondent to offer an explanation. In this case he has offered 
an explanation, but the principle of the Ellor v. Selfridge case is the same, 
because that explanation has failed. 

Lindley, J., in Hyman v. Nye & Sons, (1881) 6 Q.B.D. 687 said what 
has been accepted since as the existing law on this subject. He said “His 
duty appears to me to be to supply a carriage as fit for the purpose for 
which it is hired as care and skill can render it; and if while the carriage is 
being properly used for such purpose, it breaks down it becomes incumbent 
on the person who has let it out to show that the breakdown was in the 
proper sense of the word, an accident not preventible by any care or skill. If 
he can prove this, as the defendant did in Christie v. Griggs (1809) 2 
Campbell 80, and the Railway did in Readhead v. Midland Ry. Co., (1867) 
L.R. 2. Q.B. 412; (1869) L.R. 4 Q.B. 379, he will not be liable but no proof 
short of this will exonerate him.” 

Applying that law to the circumstances of this case the passenger 
trusted the omnibus owner to carry him in a fit and proper vehicle. The 
owner had it in his power not only to see that it was in a proper state and so 
kept in order to protect him from risks, but also to charge a fare sufficient 
to cover his expenses in doing so. 

It has been suggested that the periodical overhaul of the vehicle by 
Wilfred Taylor once a month was sufficient to prove that the vehicle was as 
fit as care and skill could make it. Sidney Smith considered that a prudent 
rule. 

In my opinion such a general proof of efficiency is not sufficient; it is 
for the respondent to prove the cause of the breakdown, and then having 
done that, he has to prove that the part causing the trouble was as fit for its 
purpose as care and skill could make it. 

Counsel for respondent has cited the case of Christie v. Griggs, and 
Readhead v. Midland Ry. Co., amongst others, but as Lindley, J., pointed 
out in Hyman v. Nye, both those defendants proved the cause of the break-
down and that they were in the proper sense of the word, accidents not pre-
ventible by any care or skill. 

It must be remembered that a clear distinction should be drawn be-
tween the periodical overhauling of these vehicles by competent engineers, 
and the inspection of the visible moving parts which could and should be 
made much more frequently by the owner, driver or both. 

The state of the roads over which these vehicles pass is seldom good; 
in fact they are more properly described as mostly very bad. 

In gauging the roadworthiness of the vehicle, the owner must accept 
that standard of strain and other risks to the vehicle. The overhauls and in-
spections must be more frequent; the rate of speed at which the vehicle 
may safely be driven should be reduced. It means that in no case should the 
vehicle be over- 
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loaded as the extra weight increases by many times the strain of the work-
ing parts of the vehicle passing over defective roads. This vehicle appears 
to have been overloaded by the presence of three children, it had the full 
licensed number of adult passengers. 

It is useless for an owner to try and escape liability by alleging the or-
dinary defective road surface; he knows of that before he offers his vehicle 
on the road for hire. 

Finally, the position is that the explanation offered by the respondent in 
this case is that a spring in the steering mechanism broke, and in conse-
quence the gear became disconnected and the vehicle out of control. The 
respondent has not produced the broken spring or any other part of the 
steering gear of the damaged omnibus. Practical experts (Taylor and Smith) 
support the broken spring theory. The magistrate accepted it. The respon-
dent produced “G” which is said to be similar to the one on the damaged 
vehicle. This exhibit proves clearly that a broken spring could not have 
caused the disconnection, if the ball joint socket fittings had been properly 
adjusted. 

This Court is left with no sufficient explanation as to the cause of the 
failure of the steering mechanism. That position is aggravated because the 
evidence has shown that all the essential mechanism, except the spring and 
disc, were available after the omnibus came to rest in the ditch. 

In my opinion, this appeal should succeed; the judgment of the learned 
Magistrate should be reversed and the action sent back to him to give 
judgment in favour of the appellant and assess the damages due to him. 
Further, I am of the opinion that the appellant should be awarded his costs 
in this Court, and the Court below. 

Appeal allowed. 
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ALFRED GONSALVES, Appellant, 
v. 

CHAIRMAN, POOR LAW COMMISSIONERS, Respondent. 
[1938. No. 330.—DEMERARA.] 

BEFORE FULL COURT: CAMACHO, C.J., VERITY & LANGLEY, JJ. 
1939. JANUARY 6; MARCH 3. 

Husband and wife—Wife in Mental Hospital—Maintenance of—By husband—
Complaint to enforce—Whether cognizable in Criminal or Civil Jurisdiction of Magis-
trate’s Court—Summary Jurisdiction (Petty Debt) Ordinance, Cap. 15, s. 3 (1) (a)—
Maintenance Ordinance, Cap. 145, s. 12. 

Appeal—Record of—Defect in—Procedure to correct. 
Husband and Wife—Wife in Mental Hospital maintained out of public Monies—

Adultery of Wife—Husband not liable to maintain—Where wife guilty of adultery—31 & 32 
Vict. c. 122, s. 33—Maintenance Ordinance, Cap. 145, ss. 11, 12, 13. 

Appeal—Finding of fact—By Magistrate—Particular circumstances material to an es-
timate of the evidence—Failure of Magistrate to take into account—No conflict of evi-
dence—Testimony unchallenged by cross-examination and uncontradicted by evidence—
Rejected by Magistrate—Without adequate cause—Decision reversed—What “adequate 
cause” includes—Inconsistency, inherent improbability, insufficiency or a considered con-
clusion as to falsity of evidence based upon reasonable grounds. 

per Langley, J.: A complaint under section 12 of the Maintenance Ordinance, chapter 
145, for an order for maintenance of a person in an asylum, hospital or almshouse should 
be brought in the civil jurisdiction of the magistrate’s court as coming within section 3 
(1) (a) or the Summary Jurisdiction (Petty Debt) Ordinance, chapter 15. 

per Langley, J.: No appellate Court should be asked to try and arrive at a decision, 
when the record of the trial in the lower Court is in issue on the facts of the evidence ad-
duced, the procedure adopted there, or some material defect in the record. If a party to an 
appeal is of opinion that the copy of the record prepared by the trial judge or magistrate is 
inaccurate or incomplete, he should apply to the Full Court, failing other ways of correct-
ing the defect, for permission to rectify that matter, giving notice to all parties concerned. 
He should set out the defects alleged so that the Court may deal with that issue, by itself. 
It may be necessary to order an amplification by affidavit, or correction of the record, if 
an error has arisen in copying. When that has been done, then clear issues are ready for 
review and decision. 

Where a wife is guilty of adultery, the husband is relieved from his liability to maintain 
her. 

This rule is of general application, and applies even though the wife is a patient of, or 
an inmate in, a lunatic asylum, leper asylum, hospital or almshouse provided or main-
tained by Government out of public moneys. 

Although it is true that an appellate Court can never recapture the initial advantage 
possessed by the court of first instance by reason of the personal appearance at the trial of 
the witness whose evidence is under consideration, at the same time the appellate Court 
must be satisfied in the proper exercise of its functions that there appear on the record due 
grounds which support the conclusion of the lower Court. 

Where there is a conflict of evidence to be resolved only by consideration of the credi-
bility of witnesses the appellate Court will hesitate to differ from the conclusions of the 
Magistrate. 

Where there is no conflict of evidence, and the testimony on one side or the other re-
mains unchallenged by cross-examination and uncontradicted by evidence, it is not open 
to the Magistrate to reject such testimony without adequate cause to be found in such 
matters as inconsistency, inherent 
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improbability, insufficiency, or a considered conclusion as to the falsity of the evidence 
based upon reasonable grounds. 

Where there is no fact or circumstance, either in the evidence or in the magistrate’s 
reasons of decision, sufficient to support the suggestion that a witness should not be be-
lieved on account of his demeanour, the Appeal Court is not fettered or precluded from 
examination or appreciation of the evidence contained in the record. 

The finding of a magistrate on a question of fact was reversed by the Full Court where 
in the opinion of the Court, (Camacho, C.J., and Verity, J., Langley, J., dissentiente), the 
magistrate failed to take account of the probabilities material to an estimate of the evi-
dence of a witness which evidence was not contradicted, and was not inconsistent with it-
self or inherently improbable. 

Appeal by the defendant Alfred Gonsalves from a decision of Mr. A. 
V. Crane, Senior Stipendiary Magistrate, Georgetown Judicial District, 
ordering the defendant to pay to the Poor Law Commissioners the sum of 
$1 per week during such time as his wife Eugenie Gonsalves is lawfully 
confined in the Mental Hospital. 

The grounds of appeal were as follows:— 
1. The decision was one which the magistrate viewing the evidence reasonably could not 

properly make: 
(a) in that there was no material that could have induced the learned Stipendiary Magis-

trate to form the opinion that the witness La Roc was out to assist the defendant rather than 
tell the truth; nor was there any reason why the fact that the wife was insane and not free to 
defend herself should have affected him in arriving at a conclusion as it seems to have done. 

(b) There was no reason why the learned Stipendiary Magistrate should not have ac-
cepted the evidence of the defendant standing uncontradicted as it was, especially in view of 
the fact that the wife never sought to bring any claim against him for maintenance after the 
receipt by her of a letter Exhibit “A” in spite of the fact that for a period of some three years 
previously to her detention in the Mental Hospital he has not been supporting her. 

2. The Magistrate took extraneous matter into consideration:— 
The fact that the wife is insane and not free to defend herself is not a matter that should 

have been taken into consideration by the Magistrate. 
3. A specific illegality substantially affecting the merits of the case was committed in the 

course of the proceedings therein:— 
(a) The Magistrate took no note of the evidence led by the defendant (appellant) that he 

the defendant (appellant) had actually filed an application in the Supreme Court in the year 
1935 for leave to be admitted as a poor person with the object of petitioning the said Court 
for a dissolution of his said marriage on the ground of his said wife’s misconduct. 

(b) The Magistrate took no note of evidence led by the defendant (appellant) that his said 
wife removed immediately after their quarrel to which reference is made in the notes of 
evidence and that they thereafter never lived together as man and wife. 

(c) The Magistrate took no note of evidence led on behalf of the defendant by the witness 
La Roc to the effect that Mrs. Gonsalves lived with her mother only in Charlotte Street and 
not in Robb Street where she and Bettencourt lived alone together as man and wife. 

(d) The Magistrate took no note of evidence led on behalf of the defendant by the witness 
La Roc that the defendant’s wife had told him the witness La Roc that the reason why she 
and her mother had parted was because she began to live with Bettencourt as man and wife. 

(e) The Magistrate took no note of evidence led on behalf of the defendant by the witness 
La Roc that during the time the defendant’s wife so lived with Bettencourt he Bettencourt 
had actually treated him to soft drinks in their home and used to describe the defendant’s 
wife to him La Roc in her presence as his young lady. 
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4. Evidence was wrongly rejected:— 
In so far as this ground was concerned [reliance is placed on the reasons mentioned in 

paragraph 3 hereof. 
5. The decision was erroneous in point of law:— 
There was positive evidence of an admission of adultery to La Roc by the wife which the 

Magistrate should not have capriciously rejected in the absence of a definite finding (with 
grounds for so finding) that La Roc was not speaking the truth. 

L. A. Hopkinson, for appellant. 
E. M. Duke, acting Assistant Attorney-General, for respondent. 

Cur. adv. vult. 
CAMACHO, C.J.: This appeal is against the judgment of the magistrate 

ordering the appellant to pay to the Poor Law Commissioners $1 per week 
during such time as his wife Eugenie Gonsalves is lawfully confined in the 
Mental Hospital. 

Although the magistrate’s notes are intituled in the Criminal Jurisdic-
tion it is quite clear that the summons were issued under section 11 of 
Chapter 145 and the procedure laid down in sections 12 and 13 of the 
Chapter would appear to have been followed. 

Eugenie Gonsalves is the wife of the appellant and is a patient at the 
Mental Hospital in Berbice, an institution maintained by Government out 
of public monies. The appellant contributed nothing to the maintenance of 
his wife in the institution. 

At the trial before the magistrate an official of Poor Law Com-
missioners, George Alexander Kerrett, gave evidence to the effect that on 
behalf of the Poor Law Commissioners he interviewed the appellant in 
May, 1938, who admitted his marriage to Eugenie Gonsalves. The appel-
lant further stated that he did not contribute to her maintenance in the Hos-
pital and refused to make any contribution on the ground of her infidelity 
before she entered the institution. 

The appellant giving evidence on his own behalf stated that he and his 
wife lived together in 1935; that in that year she became pregnant and that 
during a quarrel between them she informed the appellant that by reason of 
his physical defects she was compelled “to look for some other man.” In 
the same year the wife left the common home and went to reside with her 
mother. The appellant contributed to her maintenance at the rate of $10 per 
month for six months after she left his home and then ceased all contribu-
tions. In July, 1935, the appellant wrote to his wife referring to an alleged 
confession which his wife had made to him that the child was not his and 
informing her that from the date of the letter, 25th July, 1935, he would 
cease to contribute to her maintenance. He invited her if dissatisfied to seek 
such legal remedy as she might be advised. 

I am not mindful of the contrast between the date of this letter which is 
alleged to have been written and despatched some 
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months after the separation and the date given by the appellant and La Roc, 
a witness called by the appellant, at the approximate date of the separation 
of the spouses. If the letter is admissible in evidence (and in my opinion it 
should not have been admitted) and its date is accepted as accurate the date 
of separation would be placed six months earlier than stated by appellant 
and La Roc. This discrepancy is not in my view vital. The two witnesses 
were speaking from recollection and if they were not speaking honestly it 
would have been simple for them to have accorded their evidence with the 
letter. The letter, however, being in my opinion inadmissible I am thrown 
back on the examination of the oral evidence solely. 

The witness Charles La Roc stated that in 1935, he was in the habit of 
carrying intimate messages, oral and written, to one Fernandes from 
Eugenie Gonsalves and to Eugenie Gonsalves from Fernandes. That she 
left the home of the appellant late in 1935 and went to live at her mother’s 
home at 168, Charlotte Street. That she subsequently left Charlotte Street 
and lived at Robb Street with her mother. That he went to the house on five 
different occasions early in 1936 and saw one Carlos Bettencourt in the 
house. That he saw Bettencourt twice alone in bed in his pyjamas and on 
other occasions in his dressing gown, usually on Sunday mornings between 
8 and 9. Eugenie Gonsalves informed the witness that she was living with 
Bettencourt. 

Assuming that the magistrate was not satisfied with the confession al-
leged to have been made by Eugenie Gonsalves to her husband on the oc-
casion of their quarrel in 1935 the evidence of Charles La Roc with regard 
to Fernandes and Bettencourt was not contradicted. In his reasons for his 
decision the magistrate has stated that he was not satisfied with the de-
meanour of the witness La Roc nor with the manner in which he gave his 
evidence and he consequently formed the opinion that the witness desired 
to help the appellant rather than to speak the truth. Apart from the demean-
our of the witness referred to by the magistrate there was no evidence ad-
duced which in my opinion would tend to create disbelief of the evidence 
given by La Roc. 

The question for the Court in this case is whether the Court will reverse 
the decision of a Court of trial based upon facts found by that Court on oral 
evidence adduced before it. The principle upon which the Court acts is re-
ferred to in a number of authorities. In Khoo Sit Hoh v. Lim Thean Tong 
(1912) A.C. 323 Lord Robson remarked: “Their Lordships’ Board are 
therefore called upon, as were also the Court of Appeal, to express an opin-
ion on the credibility of conflicting witnesses whom they have not seen, 
heard, or questioned. In coming to a conclusion on such an issue their 
Lordships must of necessity be greatly influenced by the opinion of the 
learned trial judge, 
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whose judgment is itself under review. He sees the demeanour of the wit-
nesses and can estimate their intelligence, position, and character in a way 
not open to the Courts who deal with later stages of the case. Moreover, in 
cases like the present, where those Courts have only his note of the evi-
dence to work upon, there are many points which owing to the brevity of 
the note, may appear to have been imperfectly or ambiguously dealt with 
in the evidence, and yet were elucidated to the judge’s satisfaction at the 
trial, either by his own questions or by the explanations of counsel given 
in presence of the parties. Of course, it may be that in deciding between 
witnesses he has clearly failed on some point to take account of particular 
circumstances or probabilities material to an estimate of the evidence, or 
has given credence to testimony, perhaps plausibly put forward, which 
turns out on more careful analysis to be substantially inconsistent with it-
self or with indisputable fact, but except in rare cases of that character, 
cases which are susceptible of being dealt with wholly by argument, a 
Court of Appeal will hesitate long before it disturbs the findings of a trial 
judge based on verbal testimony.” 

It is to be noted that Lord Robson discusses the credibility of conflict-
ing witnesses in relation to the functions of a Court of Appeal, whereas in 
the case before this Court there is no conflict of testimony. The evidence of 
La Roc is uncontradicted in every particular. Moreover, the evidence of La 
Roc is not inconsistent with itself and in my view the Magistrate failed to 
take account of the probabilities material to an estimate of that evidence. 

In Flower v. Ebbw Vale Steel Iron and Coal Co., Ltd., (1936) A.C. 
206, Lord Wright referred to this question which has been agitated in the 
Courts on many occasions, in the following language: “It was said that 
your Lordships should not differ from a finding of fact by the trial judge 
and reliance was placed on a recent decision of this House in the case of 
Powell v. Streatham Manor Nursing Home. But as was pointed out in that 
case, every appeal from a judge trying a case without a jury is a retrial, so 
that the appellate Court is bound to exercise a judgment of its own because 
the appellate Court is in its turn a judge of fact. What was pointed out in 
that case was that where the personality of the witnesses was an essential 
element in the decision, there being a conflict of evidence of fact the appel-
late court ought not, save in the clearest cases, to set aside the decision of 
the trial judge who has seen and heard the witnesses. But in the present 
case it is not really a question of credibility of the witnesses but a question 
of the sufficiency of their evidence to establish what the respondents had to 
prove.” 

In the case of Flower v. Ebbw Vale Steel and Iron and Coal Co., as in 
the 1912 Privy Council case and as in Powell v. Streatham Manor Nursing. 
Home (1935) A.C. 243 the Court of Appeal 
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differentiated between a case in which there was conflicting evidence of 
witnesses and a case in which there was no such conflict. In the case before 
this Court the main question which the magistrate had to decide was 
whether there was a sufficiency of evidence to establish misconduct by 
Eugenie Gonsalves. The magistrate has stated in his reasons for decision 
that he was not satisfied with the demeanour of the witness La Roc. The 
witness was not cross-examined, his evidence was not contradicted, and 
this Court is not informed as to the grounds on which the magistrate was 
dissatisfied with his evidence apart from the magistrate’s statement that he 
formed the opinion that the witness desired to help the appellant. The opin-
ion of the magistrate as to the demeanour of the witness unsupported by 
any fact or circumstance in the case is not sufficient in my view to fetter 
the exercise of the powers of this Court or to preclude this Court from ex-
amination or appreciation of the evidence which is contained in the record. 

My attention has been drawn to the case of Nelson Gannon v. Official 
Receiver decided by the Court in 1936. In this case the Court said:— 

(1) The Court of Appeal must recognise that the onus is upon the 
appellant to satisfy it that the decision of the Court below is wrong and 
must recognise the essential advantage of the trial judge in seeing the wit-
nesses and watching their demeanour. 

(2) The Court of Appeal in order to reverse must not only entertain 
doubts whether the decision below is right, it must be convinced it is 
wrong. 

(3) The Court has no right to ignore facts the trial judge found on his 
impression of the credibility of witnesses. 

I can find no fault with the broad propositions of law laid down by the 
learned judges in that case. In the case under notice, however, there was a 
conflict of testimony between witnesses and the trial judge found that the 
answers of the appellant were unsatisfactory, indefinite and changeable. 
This is not the magistrate’s finding in the appeal before this Court. There is 
no conflict between witnesses such as there was in Cannon v. Official Re-
ceiver. The decision in the last mentioned appeal does not extend the prin-
ciple established by the English Courts in the cases which have been dis-
cussed in my judgment. 

Mr. Duke who appeared for the respondent submitted inter alia that the 
law in British Guiana imposes an absolute obligation on a husband to sup-
port his wife in all circumstances and that misconduct of the wife does not 
relieve a husband from his local statutory obligation. 

The attention of the Court was drawn to the expression: “her husband 
is hereby required to contribute towards her maintenance” and to the ex-
pression “every married woman shall be deemed a person entitled to be 
maintained by her husband” which are con- 
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tained in section 11 of Chapter 145. The inclusion of these expressions in 
the section forms the basis of the submission that an absolute liability is 
cast upon a husband whose wife may be an inmate of the Mental Hospital 
and it is further argued that the only inquiry open to the Magistrate after the 
marriage is proved is an inquiry into the husband’s means. 

I am unable to accept the argument. The language of section 13 of the 
relevant law imposes on the Magistrate the duty of satisfying himself that 
the person in respect of whom the complaint is made is entitled to be main-
tained by the party against whom the complaint is made. Section 12 of 
Chapter 145 requires that the person against whom the complaint is made 
shall be summoned to appear before the Magistrate to show cause why he 
should not contribute to maintenance. The duty cast upon the Magistrate to 
hear the case for the defendant clearly indicates the right of the defendant 
to put forward any defence valid in law against an application for an order 
for payment of maintenance. It is settled law in England that where a wife 
is guilty of misconduct the husband is relieved from his liability to main-
tain her. 

The provisions of sections 11, 12 and 13 of Chapter 145 are based on 
section 33 of 31 & 32 Vict. Cap. 122. On a summons issued under the Eng-
lish section against a husband it was held that a husband was not liable to 
be ordered to maintain a wife with whom he had ceased to cohabit in con-
sequence of her adultery. The ratio decidendi of the case (Culley v. Char-
man, 7 Q.B.D. 89) is that the statute by permitting the husband to show 
cause against an order for maintenance pre-supposes that there are cases 
where the husband is not liable and that the misconduct of the wife is a 
complete answer to the application against the husband. 

Being of opinion that the law of British Guiana is not different from 
the relevant English law and being also of opinion that the magistrate drew 
the wrong conclusion from the evidence, and being convinced that the de-
cision of the magistrate is wrong, I consider the appeal should be allowed. 

The appeal is allowed accordingly, costs awarded to appellant—
counsel’s fee $25 and taxed disbursements. 

VERITY, J.: I have had the opportunity of reading the judgment which 
has been delivered by the learned Chief Justice herein and am in agreement 
therewith. I would wish to add no more than to express my view that while 
it is true as has been said that an appellate Court can never recapture the 
advantage possessed by the court of first instance by reason of the personal 
appearance at the trial of the witnesses whose evidence is under considera-
tion, at the same time the appellate court must be satisfied in the proper 
exercise of its functions that there appear upon the record due grounds 
which support the conclusion of the lower court. 
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Where there is a conflict of evidence to be resolved only by considera-
tion of the credibility of witnesses this Court will hesitate to differ from the 
conclusions of the Magistrate. Where there is no conflict and the testimony 
on one side or the other remains unchallenged by cross-examination and 
uncontradicted by evidence it is not open to the Magistrate to reject such 
testimony without adequate cause to be found in such matters as inconsis-
tency, inherent improbability, insufficiency or a considered conclusion as 
to the falsity of the evidence based upon reasonable grounds. No such 
cause appears upon the record in this case and the bare statement by the 
learned Magistrate that he “was not satisfied” with the demeanour of a wit-
ness or the manner in which he gave his evidence without disclosing the 
ground for his dissatisfaction or judgment of demeanour, is not in such a 
case sufficient, nor is it sufficient for the learned Magistrate to say that he 
has formed an opinion that the witness “was out to assist the defendant 
rather than to tell the truth” unless he discloses the basis for that opinion. 
The learned Magistrate having refrained from supporting his conclusion by 
adequate reasons and there being nothing in the record of the evidence to 
support such a conclusion I concur that the appeal should be allowed. 

LANGLEY, J.: This case raises several important issues on principle 
governing the duties of an appellate Court, and also the procedure to the 
followed by counsel in preparing the record for appeal to this Court. 

For reasons which are stated hereafter I propose to review the record of 
appeal as it stands and deal with the questions of omission from the record 
which counsel for the appellant, in the third ground of appeal, alleges has 
taken place as a separate issue. 

It is necessary for me to analyze all the evidence, to weigh the issues 
raised in this ground, but fortunately, it is not much. It is accepted, appar-
ently, that the wife of the appellant is being maintained at the public ex-
pense as an insane inmate of the Berbice Public Mental Hospital, and that 
the appellant, her lawful husband, has not paid anything towards her up-
keep, as required by the provisions of section 11 of the Maintenance Ordi-
nance, Chapter 145, Laws of British Guiana, hereinafter called Chapter 
145. Formal evidence of these facts was given by Kranenburg and Kerrett. 
It calls for no comment from me in the circumstances of this appeal. That 
closed the case for the Commissioners. The appellant raised the defence 
that prior to his wife becoming insane, during coverture, she committed 
adultery, and that under the common law of England, in force in this Col-
ony, he is not liable to maintain. That as a proposition of law is accepted. 

A point of procedure arises here upon which I wish to com- 
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ment. The appeal record shows this complaint as having been brought be-
fore the learned Magistrate in the Criminal Jurisdiction, and p. 2 of the re-
cord contains a head note “Neglect to maintain wife in Mental Hospital,” 
The wording of the summons is framed more appropriately with the word-
ing in section 11 of Chapter 145. In my opinion, the matter should have 
been dealt with as a matter coming within the civil jurisdiction of the 
Court, and the forms of the second schedule of the Summary Jurisdiction 
(Procedure) Ordinance, Chapter 14, altered accordingly in compliance with 
the provisions of section 14 (2) of Chapter 145. I agree that Chapter 145 by 
reference to these forms and the adoption of the procedure ordained by 
Chapter 14, would infer that such a claim for maintenance was one of those 
quasi-criminal matters analogous to vagrancy offences. I am of opinion, 
however, that, where it is possible to do so, a very clear distinction should 
be drawn between civil and criminal matters. When a claim for money is in 
issue between a Government Department, or anyone else, and any person 
and there is no penalty or other punishment which can be inflicted on the 
debtor; where it is a civil debt which if not paid will be the subject of dis-
tress, as in this case, then it is not right that the parties should be forced 
within the Criminal Jurisdiction of the Courts. I see no reason why such a 
claim as this should not be brought, as coming within the provisions of sec-
tion 3 (1) (a) of the Summary Jurisdiction (Petty Debt) Ordinance, Chapter 
15. In this way it differs from section 10 of Chapter 145, which provides 
that persons absconding in order to avoid paying maintenance for depend-
ants are made liable to pay a pecuniary penalty. In circumstances such as 
these, the person should be summoned to show cause why he should not 
maintain (section 12 of Chapter 145), and should not be charged with “ne-
glecting to maintain.” Reference has been made to the provisions of section 
41 of the Summary Jurisdiction (Magistrate) Ordinance, Chapter 9, but that 
is not relevant to the issue before this Court, as the procedure to be adopted 
by Magistrates is governed by the provisions of sections 12 and 13 of 
Chapter 145, without any ambiguity arising which might call for study of 
analogous legislation. 

In my opinion, the appellant was called upon to “show cause why he 
should not maintain,” a purely civil matter, and raised the defence of adul-
tery having been committed by his wife. He had to stand or fall by that de-
fence. No duty was created for the respondents to disprove that defence as 
might be the case were the charge criminal or even quasi-criminal. Having 
dealt with this matter of procedure, I will return to the defence raised. By 
what evidence is it supported? Alfred Gonsalves admits cohabitation with 
his wife up to and included 1935. He said that they were living together 
when she became pregnant and until she left him. They had previously 
lived together for 5 years but there were no 
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children of the marriage. About January, 1935, she became pregnant. 
Whilst she was in that condition and during a quarrel between them, she 
told her husband that owing to his physical condition she had “to look for 
some man who could breed her.” That statement was ambiguous but in its 
context, raises the interference that she did not consider her condition as 
being the result of cohabitation with her husband. During pregnancy the 
mental condition of many women is seriously disturbed, and in any case 
the appellant admits that this confession, part of which I have quoted, was 
made to him during a quarrel between them. It is not supported by any 
other admissible evidence. In my opinion under no circumstances could 
this evidence, standing alone, be considered sufficient to prove any specific 
act of adultery on the part of Mrs. Gonsalves. This witness then says that 
his wife “removed from his house in 1935” and that a month after her de-
parture he agreed to pay her $10 a month and did so. In this statement he is 
supported by La Roc. 

The next item is that he saw his wife when she was under “observa-
tion” at the Georgetown Hospital, prior to her transfer to the Berbice insti-
tution. The date of this interview is not stated and is of little importance, 
unless it was at that interview that his wife admitted receiving from her 
husband the letter dated the 25th July, 1935. If that was the case where a 
woman is detained for the purpose of deciding whether, or not, she should 
be certified as a lunatic, and is subsequently so found, any statement made 
by her during such period should be accepted by a Court with the greatest 
caution, if at all. Unless definite expert proof was given that it was made 
during a lucid interval. 

On the question of the admissibility of this copy letter, in the absence 
of the original, there seems no justification whatsoever in the absence of 
any evidence as to the disposal of the original. It was not proved to be out 
of the power of the appellant to obtain the original letter nor was there evi-
dence of its receipt by his wife. The record is silent. The brain of the wife 
is unhinged, and it may well have been difficult for the appellant to make 
enquiries. The learned Magistrate should not have accepted this secondary 
evidence without first being satisfied by some evidence that efforts had 
been made and it was impossible to produce the original letter. 

Assuming for the purposes of argument that this letter was rightly ad-
mitted, it is of some importance. It is evidence of a radical change of 
thought and intention of the appellant. It is ambiguous and might be inter-
preted to refer to some confession recently made which was the cause of 
that change of intention. There is direct reference to the child as though it 
had been born. That is probable, as the first quarrel had taken place more 
than 7 months earlier and the wife was then known to be pregnant. 
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Was there then a second confession? If so, then there was one when they 
were living together, more than 7 months earlier; and a second confession, 
important enough to make him discontinue the maintenance payments. I 
have already rejected the first and in my opinion, this wrongly admitted 
secondary evidence of a confession produced by the person to whom it was 
made, who says nothing about it in his evidence is also worthless. 

This copy letter also provides interesting material for testing the evi-
dence of La Roc and Gonsalves. The wording of the letter in itself is casual 
and impresses me as having been written for the purpose of being produced 
in Court. The subtle flattery shewn in the expectation of perfect justice is 
amusing rather than convincing. The natural inference it creates is that it 
was written when the appellant decided to cease to make the monthly pay-
ments to his wife. Accepting that inference those payments ceased on the 
25th July, 1935. The wife left the home approximately 7 months earlier 
than that. That means about December, 1934, without making any allow-
ance for the period which ensued between their quarrel and her departure 
from his house. She was pregnant at the time. From this data it is clear that 
any act of adultery must have taken place in 1934. The result of the appel-
lant’s evidence, assuming it to be true, is that he has failed to prove two 
confessions of adultery alleged to have been made by his wife. He had pro-
vided a copy letter addressed to his wife which, had it been acceptable, 
contradicts his statements that he paid 6 monthly payments to his wife dur-
ing 1935 and 1936 as the payments must have been made prior to July, 
1935. Secondly, he has proved that if his wife committed adultery it was 
prior to December, 1934. 

As regards the actual birth of the child, it must be remembered that, in 
law, the strongest possible presumption that the child was legitimate arises 
where cohabitation between a lawfully married couple is proved to have 
existed down to the pregnancy of his wife. That presumption may not be 
strictly binding on the circumstances of this case, but has a direct bearing 
in analogy. The fact that as a result of the pregnancy this woman actually 
bore a child was not proved; but had it been, that fact would not have con-
stituted a probability of adultery in the circumstances of this case. 

Turning to the evidence of La Roc, a careful analysis is not without in-
terest. The first paragraph refers to toffees and love messages, verbal and 
script, being carried between Frank Fernandes and Mrs. Gonsalves. The 
witness is a rent collector and thus some one who has some experience in 
gauging time. Probably, he would have considerable practice to help his 
ability by reason of the arrears of rent usually existing. No evidence was 
given of the nature of the messages thus alleged to have been carried, apart 
from the vague reference to love. The wit- 
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ness did not read the script. No indication was given of any opportunity of 
Fernandes and Mrs. Gonsalves meeting, or having met. To suggest that this 
evidence—and there is nothing to support it—would justify any Court in 
finding that adultery had taken place between these parties is, in my opin-
ion, unthinkable. In addition, the witness has said definitely that they oc-
curred in 1935 when he visited the appellant’s house to collect rent. We 
now know from the letter that Mrs. Gonsalves left the house in 1934, and 
was then pregnant. 

The first part of the next paragraph contains a contradiction of the evi-
dence of the witness and also of the facts alleged in paragraph 3 of the 
Grounds of Appeal. Firstly, the one above mentioned when he avers that 
“she left her husband late in 1935” which contradicts the copy letter date. 
Secondly, when he avers that Mrs. Gonsalves went to live at Robb Street, 
Bourda, with her mother. In the third ground of appeal that is flatly contra-
dicted. 

Finally, as regards the rest of the evidence, averring that when Mrs. 
Gonsalves and her mother were living together at Robb Street, Bettencourt 
was seen “sitting” in the home; that he was alone in bed and wore pyjamas; 
and that she, Mrs. Gonsalves, was sometimes in a dressing gown. There 
was nothing to indicate that Mrs. Gonsalves and Bettencourt were there at 
the same time. On one occasion these dreadful circumstances happened at 
8.30 on a Sunday morning, when Mrs. Gonsalves was in an advanced state 
of pregnancy by another man, were this man’s evidence acceptable. Then 
comes the only direct piece of evidence against Mrs. Gonsalves, on the 
whole record. La Roc says that “she (apparently Mrs. Gonsalves, although 
it does not say so) told me she was living with Bettencourt.” To this direct 
evidence the above vague circumstances may add an inference that there 
was some cause for the appellant and his wife parting. It must be remem-
bered that the appellant did not say that he drove her out of the house on 
the grounds of her misconduct, but that she left him. It may be said that the 
appellant made an excusable error in saying 1935 and 1936 after 2½ years 
had passed since the occurrence. One would think that a husband would 
remember clearly such an upheaval in his domestic life occurring within 30 
months, and all the care and thought he must have given to the preparation 
of his defence. To me the significant fact is that La Roc made precisely the 
same error. In my opinion, it was no error; the story was concocted and has 
been unexpectedly and unintentionally exposed by the date of the copy let-
ter. If that is not so, then the most serious doubts on the copy letter arise, 
and the source from which it was produced and its wording might well add 
to those doubts. 

That completes the evidence for the defence. All that is left of it, in 
support of the defence of adultery, is the alleged con- 
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fession made to La Roc that she was living with Bettencourt, and the 
learned Magistrate has refused to accept La Roc as a witness of truth on the 
grounds that he was partial to the interests of the appellant. In my opinion, 
the record of the evidence, even admitting inadmissible evidence, provides 
ample grounds for arriving at such a conclusion. 

The second ground of appeal is couched in ambiguous terms; no sug-
gestion is made as to how the learned Magistrate did wrongly take into 
consideration the insanity of Mrs. Gonsalves. The reference made in the 
third reason for the decision, in my opinion, provides an excellent reason 
for gauging the “quality” of the evidence of La Roc and the appellant. 
Those statements had not been tested by cross-examination. Naturally, such 
a situation would cause any trial judge to proceed with additional caution 
where one side only of a story was being put forward as a defence. Well 
might the learned Magistrate say that as she was not there to defend herself 
he declined to act on statements of the quality made by appellant and La 
Roc. 

The third ground of appeal raises a fundamental issue of procedure 
upon which, in my opinion, this Court should give a definite ruling. It is 
stating the obvious to say that no appellate Court should be asked to try to 
arrive at a decision, when the record of the trial in the lower Court is in 
issue of the facts of the evidence adduced, the procedure adopted there or 
some material defect in the record. Counsel receives copies of the record 
prepared by the trial Judge or magistrate. If he is of opinion that that record 
is inaccurate or incomplete, he should apply to the full Court, failing other 
ways of correcting the defect, for permission to rectify that matter, giving 
notice to all parties concerned. He should set out the defects alleged so that 
the Court may deal with that issue, by itself. It may be necessary to order 
an amplification by affidavit, or correction of the record, if an error has 
arisen in copying, When that has been done, then clear issues are ready for 
review and decision. Moreover, I would stress the fact strongly, that until 
that has been done counsel is not in a position conscientiously to advise his 
client as to whether there are grounds of appeal at all. In this case, allega-
tions are made, in paragraph 3, which, if based on reliable grounds, are of 
great importance, and I was much surprised when I understood that they 
were waived. Some of them are wrong on the face of the record. Sub-
paragraph 3 (a) refers to the contents of a petition. Such evidence of the 
contents of a document could only be properly adduced by the document 
itself, or a certified copy. Sub-paragraph 3 (c) & (d) flatly contradict the 
evidence of La Roc, the appellant’s witness. 

Ground 4 I do not understand, as it contradicts the third ground which 
it alleges contains the reasons for its inclusion. As I understand the contents 
of the latter ground it is alleged 
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therein that the learned Magistrate took no note of the several matters men-
tioned. That is a very different matter to the fourth ground that says those 
points of evidence were wrongly rejected. No person presiding over a trial 
is compelled to take down every word of evidence uttered by a witness. 
The rejection of evidence is a formal item of procedure which the person 
presiding would most probably record; and the Clerk to the Court should 
record in every case, where there is a clerk. 

The fifth ground I consider might be more happily expressed. The de-
cision of the learned Magistrate is said to be capricious. I can find nothing 
freakish, whimsical or fickle in the decision rejecting the evidence of La 
Roc. It may be considered that it would have been better had he amplified 
his grounds for saying this witness shewed partiality; I do not consider that 
the omission of those grounds seriously affects the course of justice in this 
case; there were other excellent reasons for arriving at the same conclu-
sions, which I have stated above. The final prayer to the Court to re-try the 
issues on affidavits to be produced in Court by the appellant and his wit-
nesses, should not in my opinion, be granted. The adjournment, filing of 
affidavits from all parties, preparation of reports by the Magistrate upon 
the very serious omissions alleged to have been made, would be a cumber-
some method of dealing with the matter. Were it necessary an order for re-
trial before another Magistrate would be more simple and less costly. 

I will now deal with the learned Magistrate’s Reasons for his decision. 
He divides the defence into two parts, (a) alleged confession of adultery by 
the wife in 1935; (b) general charge of adultery with men not named and 
also with Fernandes and Bettencourt. I have nothing to add to what I have 
already said on those grounds. The learned Magistrate says that he was not 
satisfied with the demeanour of La Roc, but gives no grounds for forming 
that opinion, other than that he considered that the witness was out to assist 
the appellant, rather than tell the truth. There is nothing more difficult, or 
more futile, than for an appellate Court to try and recapture these impres-
sions of the demeanour of a witness which are so valuable in gauging the 
quality of his evidence. Some are blatantly obvious, others most subtle; 
either may be convincing. Personally, when I am conscious of those influ-
ences having affected my estimate of the integrity of a witness, I try and 
record them in my judgment for the assistance of those who may have to 
review my findings, but the practice of the Court does not compel me to do 
so. In my opinion, a trial judge is not bound to do more than say that he 
rejects, or reduces in value, the evidence of any particular witness on the 
ground of his unsatisfactory demeanour. I think it desirable that he should 
do so. Very often, it would be extremely difficult, and that is why it has 
been the well estab- 
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lished practice of appellate Courts to refuse to interfere with the decision of 
the trial judge when a decision was based on his estimate of the witness 
only. Of course from time to time exceptions arise when other matters 
prove him to be wrong. 

Causes for His decision may rest on the intelligence, character or posi-
tion of the witness in relation to the case. Such things as hesitation, precipi-
tation, shiftiness, nervous movements, glibness, evasiveness, may create 
unmistakable grounds for placing a low valuation on evidence adduced. On 
such things as these, no appellate Court which does not see the witnesses is 
competent even to express an opinion. Moreover, it must be remembered 
that this advantage of the trial judge does not relate to cases where two sets 
of witnesses swear to conflicting facts. In this very issue of adultery; time 
and again trial judges are called upon, in undefended petitions for divorce 
and analogous matters to decide such questions, on evidence untested by 
cross-examination. Yet, where such a petition has been refused, I know of 
no example where an appellate Court has reversed a decision based on the 
trial judge’s estimate of witnesses unless irresistible facts or inferences 
have been adduced to it that such an estimate of the demeanour of the wit-
ness was in itself inconsistent or clearly wrong. 

The learned Magistrate’s fourth and fifth reasons require no comment. 
This Court has to decide whether or not it should interfere with the decision 
of the learned Magistrate on the evidence as recorded. 

The law on how far an appellate Court should interfere with the deci-
sion of a Magistrate where the basis of his estimate of the evidence of a 
witness is the material factor in placing a valuation on that evidence has 
been clarified during comparatively recent years by the judgments in three 
important cases heard in England, each of which was carried to final Courts 
of Appeal. Firstly, in the case of Khoo Sit Hoh & others v. Lim Thean 
Tong. (1912) A.C. 323, which was carried to the Privy Council. At p. 325, 
Lord Robson in his judgment, amongst other things, said:—“In coming to a 
conclusion on such an issue their Lordships must of necessity be greatly 
influenced by the opinion of the learned trial judge, whose judgment is it-
self under review. He sees the demeanour of the witnesses, and can esti-
mate their intelligence, position, and character in a way not open to the 
Courts who deal with later stages of the case. Moreover, in cases like the 
present, where those Courts have only his note of the evidence to work 
upon, there are many points which owing to the brevity of the note, may 
appear to have been imperfectly or ambiguously dealt with in the evidence, 
and yet were elucidated to the judge’s satisfaction at the trial, either by his 
own questions or by explanations of counsel given in the presence of 
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the parties. Of course it may be that in deciding between witnesses he has 
clearly failed on some point to take account of particular circumstances or 
probabilities material to an estimate of the evidence, or has given credence 
to testimony, perhaps plausibly put forward which turns out on more care-
ful analysis to be substantially inconsistent with itself, or with indisputable 
fact, but except in rare cases of that character, cases which are susceptible 
of being dealt with solely by argument, a Court of Appeal will hesitate long 
before it disturbs the finding of a trial judge based on verbal testimony. At 
p. 331 Lord Robson: “The learned trial judge heard and believed this evi-
dence of adoption. The Court of Appeal rejected it on the ground that the 
defendants were proved to be guilty of falsehood in relation to certain 
documents, so as to raise a reasonable suspicion that their case was wholly 
dishonest.” Further, at p. 332 Lord Robson says: “The trial judge fully con-
sidered these circumstances, but nevertheless believed the defendant’s in-
dependent witnesses in preference to the witnesses called by the plaintiff.” 

It seems to me that useful guidance is given to this Court by this judg-
ment where the date of a document conflicts with the evidence of a mate-
rial witness. In that case the Court of Appeal considered the conflict suffi-
cient to reject the evidence of the witness accepted by the trial judge—as I 
do in the case—yet it is clear that the Privy Council, even when assisted 
towards arriving at a finding by documentary and written evidence of two 
sets of witnesses, upon which to weigh the possibilities or probabilities of 
the matters in issue, would “hesitate long before it disturbs the findings of a 
trial judge based on verbal testimony.” How much more undesirable would 
it be for me to attempt to arrive at a decision based on the testimony of two 
witnesses whom I have not seen, giving one side only of the accusations 
against this insane woman. Moreover, the judgment clearly indicates that 
interference with a trial judge’s valuation of the credibility of witnesses 
should only be disturbed where it is clearly proved that he has failed on 
some point to take account of particular circumstances, etc., material to the 
estimate of the evidence, or has accepted evidence inconsistent with itself, 
or with indisputable fact. 

His Lordship carries the limitation even further as he says: “except in 
rare cases which are susceptible of being dealt with wholly by argument” 
will the Court interfere. 

The second case bearing on this matter is a decision of the House of 
Lords, Powell and wife v. Streatham Manor Nursing Home (1935) A.C. 
243 which laid down that where the question at issue is the proper infer-
ence to be drawn from facts which are not in doubt, the appellate Court is 
in as good a position to decide that question as was the judge at the trial. 
That judgment again makes it very clear however that where the 
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judge at the trial has come to a conclusion upon the question of which of 
the witnesses, whom he has seen and heard, are trustworthy, and which are 
not, he is normally in a better position to judge of the matter than the appel-
late tribunal can be; and the latter Court will generally defer to the conclu-
sion which the trial judge has formed. In this case Viscount Sankey, at p. 
250, quotes at length from the judgment of Lord Shaw, in Clarke v. Edin-
burgh Tramways Co. (1919. S.C.H.L. 35, 36) and I wish to extract the very 
pregnant question the learned Scottish Lord propounded: “Am I, who sit 
here without those advantages, sometimes broad, sometimes subtle, which 
are the privilege of the judge who heard and tried the case in a position, not 
having those privileges, to come to a clear conclusion that the judge who 
had them was plainly wrong. If I cannot be satisfied in my own mind that 
the judge with those privileges was plainly wrong, then it appears to me to 
be my duty to defer to his judgment.” Again, Lord Blanesburgh, at p. 251, 
throws light on another most important aspect of the duty of the appellate 
Court: “My judgment is not based on any conviction of my own that the 
judgment to be restored was right, but, given solely on the ground that sit-
ting as I am in appellate tribunal, and there deprived of seeing as the 
learned judge did the witnesses on both sides, I have no sufficient justifica-
tion for asserting, with due regard to judicial prudence, that the judgment 
was wrong.” The learned Lord said that he reached this conclusion with 
hesitation, and great difficulty, but the fact remains that his judgment was 
swayed by the importance of the trial judge’s privilege of having seen the 
witness who gave evidence. Again Lord Atkin, at p. 255, used words which 
in my opinion, should always remain prominently in the minds of all appel-
late Courts. He said the Court “must recognize the onus on the appellant to 
satisfy it that the decision below is wrong; it must recognise the essential 
advantage of the trial judge in seeing the witnesses and watching their de-
meanour. In cases which turn on the conflicting testimony of witnesses and 
the belief to be reposed in them, an appellate Court can never recapture the 
advantage of the judge who saw and believed.” This learned judge empha-
sises the aspect referred to by Lord Blanesburgh. At pages 255, 256, he 
said: “I have not tried to form an opinion as to what judgment I should 
have given if I had seen the witnesses myself. I find no reason for rejecting 
the findings of the very experienced judge who had that advantage.” Lord 
Macmillan, at page 256, says: “Where, however, as in the present instance 
the question is one of credibility, where either story told in the witness box 
may be true, where the probabilities and possibilities are evenly balanced, 
and where the personal motive and interests of the parties cannot but affect 
their testimony, this House has always been reluctant 
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to differ from the judge who has seen and heard the witnesses, unless it can 
be clearly shewn that he has fallen into error.” 

Perhaps the crux of these judgments on the subject of the weight to be 
given to the decision of a trial judge, when it is based on an opinion of the 
trustworthiness of witnesses whom he has seen, may be said to be crystal-
lised into the simplest English firstly by Lord Sumner in the case of 
Honstesroom (Owners) v. Sagaporack (Owners) (1927) A.G. 37, 40 cited 
by Lord Wright, at p 265— “If his, the trial judge’s, estimate of the man—
the witness—forms any substantial part of the reasons for his judgment, the 
trial judge’s conclusions of fact, should, as I understand the decisions, be 
let alone,” and secondly, by Lord Kingsdown (1860) 14 Moo. P.C., pp. 
210, 235 “the Court of Appeal must in order to reverse, not merely enter-
tain doubts whether the decision below is right, but be convinced that it is 
wrong.” 

I now pass to the third case, which mentions Powell v. Streatham, 
Manor Nursing Home, and is also House of Lords’ decision. It is Flower v. 
Ebbw Vale Steel Iron and Coal Co., Ltd., (1936) A.C. 206. The comment 
on the earlier case of Powell adds strength to that case. 

Lord Wright, at p. 220, points out that: “Where the personality of the 
witnesses was an essential element in the decision, there being a conflict of 
evidence of fact, an appellate Court ought not, save in the clearest cases, to 
set aside the decision of the trial judge who had seen and heard the wit-
nesses. But in the present case it is not really a question of the credibility of 
the witnesses, but a question of the sufficiency of their evidence to estab-
lish what the respondents had to prove. The evidence, if fully believed, 
may still be inadequate to prove the case.” 

Those cases, in my opinion, would appear to provide clear principles 
upon which an appellate Court should act in the circumstances of this ap-
peal. There is no mention that I can find throughout these judgments that 
the trial judge must record what particular circumstance it was that made 
him doubt the integrity of a witness. Several items are mentioned by the 
learned judges as likely to affect the judgment of the trial judge as indica-
tions of unsatisfactory demeanour. They have all accepted the position that 
if they cannot be satisfied by the arguments of counsel on undisputed facts 
recorded in evidence, that the trial judge was clearly wrong in his decision. 
Not merely entertain doubts whether the decision is right, but be convinced 
that it is wrong. 

This appeal was not argued as fully as it might have been on many of 
the points that I have mentioned; consequently, I propose to try and apply 
those principles to the evidence in this case, admissible and otherwise. My 
analysis of the evidence results in the conclusion that the allegation that 
Mrs. Gonsalves had committed adultery at some date after marriage to the 
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appellant constituted the defence of the appellant which he had to prove to 
the satisfaction of the learned Magistrate. The only uncontradicted evi-
dence was that of La Roc in connection with Bettencourt. The insanity of 
the wife and the absence of any one appearing on her behalf resulted in this 
evidence being not tested by cross-examination. It was no part of the duty 
of the Commissioners or their representative, to try and break down the 
defence. They should bring forward any special information which might 
come to them for the information of the Court. The learned Magistrate had 
to satisfy himself as best as he could. He did not have a conflict of evi-
dence between two sets of witnesses, as was the case in most of the judg-
ments I have cited, but he had to decide upon the value to be placed on the 
evidence of La Roc. 

I ask myself what has counsel for appellant adduced before this Court 
which, wholly by arguments on facts which are not in doubt, would con-
vince me that the learned Magistrate was clearly wrong in rejecting the 
evidence of La Roc, or for that matter the appellant? Lord Sumner has sup-
plied the answer to that question by saying that if the estimate of the man 
forms any substantial reasons for his judgment, the trial judge’s conclusion 
of fact should be let alone. 

The cases cited by me are, I think, the basis of the judgment in the case 
of Nelson Cannon v. Official Receiver, 290—1935. 

In my opinion this appeal should be dismissed with costs. 

Appeal allowed. 
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SOMWARIA, Appellant, 
v. 

SAMBHUNATH, Respondent. 
[1938. No. 296.—DEMERARA.] 

BEFORE FULL COURT: CAMACHO, C.J., AND VERITY, J. 
1938. NOVEMBER 30; DECEMBER 1; 1939. JANUARY 6. 

Evidence—Interpleader claim—Ownership in person other than claimant—
Evidence tending to establish—Admissibility of. 

Evidence tending to establish ownership of property in a person other than the 
claimant in interpleader proceedings is admissible. 

So, where a claimant claimed a house which was levied upon as the property 
of the judgment debtor, it was held that the judgment creditor was entitled to 
give in evidence that, before any dispute had arisen, the judgment debtor had 
made an application to the local authority for permission to build the house in 
question, and that, when the house was constructed, he had made an application 
to attach a further addition to “my house.” 

Appeal by the claimant Somwaria from the decision of Mr. J. A. 
Veerasawmy, Stipendiary Magistrate, East Demerara Judicial District, 
dismissing her claim to a house taken in execution by the judgment creditor 
Sambhunath as the property of the judgment-debtor Jaipergas. 

L. M. F. Cabral, for appellant. 
E. G. Woolford, K.C., for respondent. 

Cur. adv. vult. 
The judgment of the Court was delivered by the Chief Justice, as fol-

lows:— 
This is an appeal by the claimant in interpleader proceedings against the 

decision of the Magistrate who found as a fact that the house the subject mat-
ter of a levy by the defendant, judgment creditor, is not the property of the 
claimant. 

The evidence adduced before the Magistrate on behalf of the claimant 
was as follows:— 

The house levied upon was erected on land owned by the claimant under 
a transport held by her. The judgment debtor lives with the claimant. The 
frame of the house levied upon was obtained from a relative of the claimant 
for the sum of $41. The claimant paid on account the sum of $20 which she 
obtained from another relative called Arjoon. The claimant received no re-
ceipt for the payment and has not up to the present moment paid off the bal-
ance of the debt. The claimant obtained for the completion of the house 300 
pieces of materials from the said Arjoon who gave them to her. She paid to 
two others $2 each for the transportation of materials. The claimant bought 
materials from one Mahadeo who was at that time breaking up 
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a house for the sum of $38.37. She paid Mahadeo $10 on account and 
$1.44 to another for transportation of the materials. On this transaction she 
still owes a balance. She obtained no receipts. 

The blocks upon which the house stands were given to her by her fa-
ther and one Jaipaulsingh gave her an order on a saw mill to obtain further 
materials. The claimant further stated that she paid Jaipaulsingh $30 which 
she obtained from her husband and her son and in order to account for the 
possession of money she asserted that she planted rice and had a small gar-
den. 

She also stated that she got permission to build the house from the 
chairman of the Unity and Lancaster Country District through a letter writ-
ten by her husband to the chairman. Mahadeo in his evidence stated that 
the claimant bought some boards from him and he received from the 
claimant $10. He gave no receipt for the payment and he did not obtain any 
acknowledgment of the sum remaining due to him. 

Arjoon another witness called by the claimant stated that he gave to the 
claimant $20 and another sum of $7 and that he also gave her 400 pieces of 
board. Prettipaul a witness for the claimant stated that he gave the claimant 
the blocks upon which the house rests. Jaipaulsingh deposed before the 
Magistrate that the claimant asked him to help her and that he requested 
that she should bring the judgment debtor to him as he would only consent 
to provide the claimant with materials if the judgment debtor approved. 

The witness Cudjoe stated that the claimant paid $10 for materials ob-
tained from Mahadeo and the witness Manga stated that he transported ma-
terials for the claimant. The judgment creditor produced two applications 
made to the chairman of the Unity and Lancaster Country District by the 
judgment debtor. Objection has been taken to the admissibility of these two 
documents by counsel who appeared for the claimant. In the opinion of the 
Court they are admissible as evidence tending to establish ownership of the 
house in a person other than the claimant. The documents are as follows:— 

Unity, East Coast, 
1. 12. 37.  

The Chairman and Member Unity & Lancaster Country District. 
Sir,—I beg to make application to build a house 21 x 18 on house lot 

No. 73, Unity East Coast. 
Gallary 21 x 7 x 7 Body 21 x 11 x 9 from 6 feet ground. 

I have the honour to be, 
Yours obedient servant, 

Jaipergas. 
Subject to the dist S. I. Granted H. Persaud S. I. 

M. Ghanie 8. 12. 37. 
1. 12. 37. 



 10
SOMWARIA v. SAMBHUNATH. 

Unity East Coast, 
5. 1. 38. 

The Chairman and Member Unity & Lancaster Country District.  
Sir,—I beg to apply for permission to attach to my house lot No. 73 on 

the southern side a shed with ground floor and manicole wall and zinc top 
measuring 20 feet long and 18 feet wide. 

I remain Yours, 
Jaipargas. 

Granted subject to the dist. S.I. Not approved 
M. Ghanie. H. Persaud S.I. 

5. 1. 38. 6. 1. 38. 
In the first document the judgment debtor applies for permission to 

build the house in question and in the second document the house having 
been constructed the judgment debtor applies for permission to attach to 
“my house” a further addition. These statements were made before any 
dispute had arisen. 

On these facts the Magistrate found that the house levied upon is mov-
able property, the property of the judgment debtor Jaipargas, and the Mag-
istrate further found fraud and collusion between the plaintiff and the 
judgment debtor. 

The onus of proving the ownership of the house is on the claimant. The 
Magistrate had the claimant and her witnesses before him, could judge of 
the value of their testimony and from his findings it is evident he did not 
attach any credence to their testimony. While this Court is not prepared to 
find as a fact that the house in question is the property of the judgment 
debtor the Court is of opinion that from the evidence which was before the 
Magistrate he was justified in coming to the conclusion that the claimant 
had not proved the house to be hers. This Court is of opinion that the 
claimant did not discharge the burden of proof placed upon her and accord-
ingly declines to reverse the decision of the Magistrate. 

The appeal is therefore dismissed with costs. 
Solicitor for appellant: R. S. Persaud. 
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LALBAHADURSINGH, Plaintiff, 
v. 

DANIEL MCPHERSON et al, Defendants. 
[1938. No. 171.—DEMERARA.] 

BEFORE CAMACHO, C.J. 
1939. JANUARY 31; FEBRUARY 1, 2, 3, 6, 7, 9, 10, 13; MARCH 8. 

Immovable property—Side line dam between two plantations—One half belonging to 
owner of plantation to which it is adjacent—Strong evidence that other half belongs to 
owner of other plantation. 

Immovable property—Right of way—Way of necessity—How arising—Implied reser-
vation in a grant—Not otherwise. 

Immovable property—Deeds Registry Ordinance, cap. 177, s. 21 (2)—Effect of—
Rights acquired by prescription under Roman-Dutch Law—Not affected by Civil Law Ordi-
nance, cap. 7, s. 4 (1)—Preserved by cap. 7, s. 2 (3)—Not defeated by full and absolute title 
conferred by s. 21(2)—Negative rights acquired under s. 4 (2) of Civil Law Ordinance, cap. 
7, or s. 14 of Limitation Ordinance, cap. 184—Not abrogated or defeated by s. 21 (2) of 
cap. 177—Possessory rights—Not affected thereby. 

Immovable property—Transport of—Person in actual possession—Notice thereof to 
purchaser—No opposition by person in possession—Not estopped from setting up his claim 
at a later date. Prescriptive title—Possession—Nature of—Hostile to owner, exclusive, 
continued for necessary period and held under claim of right. 

Limitation Ordinance, cap., 184, s. 14—Effect of—Possession for 12 years—To bar 
entry or claim for recovery of possession—Need not be adverse—Rights of possession pre-
viously accrued and sought to be enforced after its commencement—Governed by section—
Party pleading section may lead evidence of such rights. 

The fact that the half of a side line dam adjacent to a plantation belongs to the owner of 
that plantation is strong evidence that the other half belongs to the owner of the plantation 
which it adjoins, unless it can be shown that adverse rights have been acquired by third 
parties or that his rights are barred under the Limitation Ordinance, chapter 184. 

A way of necessity arises by implied reservation in a grant. 
There is no way of necessity over a dam belonging to the owner thereof, where other 

persons have acquired title thereto by adverse possession, and where the owner by virtue 
of the Limitation Ordinance, chapter 184, or the Civil Law Ordinance, chapter 7, is de-
barred from maintaining an action for recovery of possession. 

Section 21 (2) of the Deeds Registry Ordinance, chapter 177, does not abrogate or de-
feat negative rights acquired under section 4 (2) of the Civil Law Ordinance, chapter 7, or 
under section 14 of the Limitation Ordinance, chapter 184. The Deeds Registry Ordi-
nance does not affect possessory rights. 

Where a purchaser of immovable property has actual notice, before transport is passed 
to him, of the claim of a person in actual possession, failure by that person to enter formal 
opposition to the passing of the transport would not estop that person from setting up, and 
adducing evidence of his claim as the purchaser cannot reasonably assert that any con-
duct on the part of the person in possession induced him into a detrimental position. In 
order to establish prescriptive title, the possession must be hostile to the owner, exclusive, 
continued for the necessary period, and held under a claim of right. 

Prescriptive rights which accrued under Roman-Dutch common law prior to the 1st 
January, 1917, are preserved by section 2 (3) of the Civil Law Ordinance, chapter 7. 

Notwithstanding section 4 (1) of the Civil Ordinance, chapter 7, effect would be given 
to adverse possession for 33⅓ years (the period 
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required for prescription under the Roman-Dutch Common Law) existing prior to the 1st 
January, 1917. 

Where a person, prior to 1922, acquired a title by prescription to immovable property, 
that title is not defeated by section 21 (2) of the Deeds Registry Ordinance, chapter 177. 

The effect of section 14 of the Limitation Ordinance, chapter 184 (which declares that 
entry shall not be made, or action brought to recover any immovable property but within 
12 years after the time at which the right to recover or to bring the action accrued) is to 
put an end to all questions and discussions whether the possession of the lands be adverse 
or not; and if one party has been in the actual possession whether adversely or not, the 
claimant whose original right of entry accrued above 12 years before bringing the eject-
ment is barred by this provision of the law. 

Section 14 of the Limitation Ordinance, chapter 184, governs rights which have ac-
crued after the commencement of the Civil Law Ordinance, chapter 7 (1st January, 1917), 
as well as rights previously accrued and sought to be enforced after its commencement. 

The party pleading section 14 of the Limitation Ordinance, chapter 184, is entitled to 
rely on possession by him or his predecessors in title prior to the 1st January, 1917. 

Action by the plaintiff against the defendants for injunction. The nec-
essary facts appear from the judgment. 

C. Shankland, for plaintiff.  
A. J. Parkes, for defendants. 

 Cur. adv. vult. 
CAMACHO, C.J.: Under transport passed to him in 1931, the plaintiff 

became the owner of Plantation Perth situate on the west bank of Mahai-
cony Creek. The defendants are the owners or occupiers of small parcels of 
land in Perth Village contiguous to, and formerly part of, Plantation Perth. 

The plaintiff complains that the defendants disturbed him in the exer-
cise of his rights of ownership over certain portions of the Plantation. The 
defendants seek to justify their action on a number of grounds more fully 
set out in this judgment. 

For the elucidation of the issues involved in this case it becomes neces-
sary to consider the history of Plantation Perth. The first known and re-
corded transaction relating to the property took place in the year 1834. By 
transport of the 13th May, that year, one Robert Waterton, Administrator of 
the Estate of one John Waddell, transported to Susannah Deurwarder, mar-
ried woman, the Plantation Broomlands and certain uncultivated lands 
known as Perth. 

In the transport Perth is stated to be situate on the west bank of Mahai-
cony Creek and to be bounded on the north by Broomlands and on the 
south by the cattle farm known as Fortitude. 

In the year 1845 Susannah Deurwarder, having determined to dispose 
of a portion of Perth, caused William Dickson, Sworn Land Surveyor, to 
demarcate 10 acres of the Estate situate on its north-eastern boundary and 
to divide that acreage into 20 lots of ½ acre each. The surveyor made a dia-
gram of the delimited portion intended to be separated from the estate. The 
diagram was in 1847, and in pursuance of an act of deposit by W. J. 
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Deurwarder as attorney for Susannah Deurwarder deposited in the Regis-
trar’s Office. 

In this diagram the boundaries of the 20 lots proposed to be separated 
from Perth are clearly shown and. as more precisely indicated later, shown 
also as being retained by the owner of Perth are the north sideline and mid-
dle walk dams of the estate with the appurtenant trenches. 

In the year 1847 W. J. Deurwarder, acting as attorney for his wife 
Susannah Deurwarder. transported to Alfred Jansen lot 20 shown in the 
1845 diagram. The transport as to the boundaries of the lot refers the pur-
chaser to the deposited diagram and casts on the purchaser the obligation to 
fence out his lot from straying cattle. This condition in the transport is re-
lied upon by the plaintiff as evidence that in 1847 Perth was a cattle farm. 
It is common ground that all the other 19 lots were conveyed in identical 
terms. 

Some time prior to 1889, the husband of Susannah Deurwarder died. 
Susannah entered into a second marriage with one Edward Johnson and 
had issue by him a daughter, Mona Matilda. Susannah Johnson died having 
devised Perth to her husband Edward John Johnson. On the death of Ed-
ward John Johnson, Mona Matilda became possessed of the property under 
the will of her father. She married one Charles Parrett. On the 27th of 
April, 1889, Mona Matilda Parrett transported Perth to one James Thomp-
son and by transport bearing the same date Thompson re-transported Perth 
to Mona Matilda Parrett. After the death of Mona Matilda Parrett, Perth 
was sold at execution sale and was transported in 1928 by John Davidson 
Rohee, First Marshal, to Ruth Arnold McBeth, Leila Erica Smith DePonte, 
Dorothy Shaw Isabella Gordon and Charles Wood Basil Parrett, the chil-
dren of the deceased Mona Matilda Parrett. The new owners mortgaged 
Perth to the plaintiff in the same year, and a few years later, in 1931, trans-
ported the property to the plaintiff. Save for the 20 lots carved out of Perth 
the property, as far as is known from 1845 to the date of the transport to the 
plaintiff, remained intact. 

In the transport to the plaintiff Perth is defined as all “that portion or 
parcel of land forming part of a certain piece of uncultivated land known 
by the name of Plantation Perth situate on the west bank of the Mahaicony 
Creek in the county of Demerara and colony of British Guiana bounded on 
the north by Plantation Broomlands and on the south by the cattle farm 
Fortitude, the said portion or parcel of land lying to the west of the public 
road running through Plantation Perth and being bounded on the east by the 
public road running through Plantation Perth on the west by the eastern 
boundary lines of Crown lands held under Licence of Occupancy No. A. 16 
of the 6th of August, 1903, save and except all those portions or parcels of 
land 
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forming part of Perth Village consisting of 20 lots as shown and defined on 
a plan by William Dickson, Sworn Land Surveyor, dated 28th April, 1845, 
and deposited in the Registrar’s Office of British Guiana on the 26th No-
vember, 1847, and situate west of the public road running through the said 
plantation, the said part of Plantation Perth forming part of Perth Village 
herein excepted being now laid down and defined on the diagram of the 
western portion of Perth Village made by J. T. Seymour, Sworn Land Sur-
veyor, dated 11th of May, 1931, and recorded in the Department of Lands 
and Mines on the 15th June, 1931, no building thereon and save and except 
the erection thereon, consisting of a Copra dryer and its appurtenances be-
longing to E. M. Walcott and Company, Limited.” 

It was stated in evidence that in this colony the construction and main-
tenance of dams on a plantation is essential to the efficient conduct of the 
business of the plantation. The system provides for main and subsidiary 
dams. The main dam usually runs as nearly as may be through the centre of 
the estate and connects with the adjacent highway. The main dam consti-
tutes the principal means of ingress and egress and of transportation of 
supplies and produce, to and from the estate. On the main dam, or middle 
walk dam as it is called, converge all the irrigation and navigation trenches 
of the property. The middle walk is in effect the life line of the estate. On 
the boundaries of the estate subsidiary dams are erected. The dams on 
Perth which are in dispute are the middle walk dam and the subsidiary dam 
known as the north side line dam, the latter dam constituting the northern 
boundary of Perth. 

The plaintiff complains that on the 8th and 18th days of April 1938, 
and on the 2nd and 24th days of May, 1938, the defendants or one or other 
of the defendants disturbed the plaintiff in his user of the middle walk dam 
and on several of those days interfered with the dam itself. The plaintiff 
further complains that on the 1st day of April, 1938, one of the defendants 
interfered with his user of the north side line trench. 

The plaintiff therefore claims injunction restraining the defendants 
from 

(1) using the middle walk dam of the Plantation and the south half 
of the north side line dam except for the purpose of ingress and 
egress to and from the parcels of land occupied by the defen-
dants. 

(2) interfering with the plaintiff and his servants in the use of the 
dams and the appurtenant trenches in whatsoever manner used 
by the plaintiff or his servants. 

(3) interfering in any manner whatsoever with the said dams and 
with the drainage of Plantation Perth through the drainage 
trenches. 
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The defendants reply that their ancestors and predecessors in title— 
(1) constructed the middle walk dam at their own expense and oc-

cupied the land on which the dam is constructed as part of their 
land for a period exceeding 30 years without any interference 
from the owners of Perth; 

(2) had for a like period exercised rights of ownership over the 
middle walk dam without any interference from the owners of 
Perth; 

(3) had exercised rights of ownership for a similar period over the 
north side line dam without interference from the owners of 
Perth. 

It is not altogether clear from the pleadings whether the defendants set 
up ownership of the two dams by virtue of a documentary title. They how-
ever claim the dams by adverse possession for a period exceeding 30 years, 
plead the Limitation Ordinance, Chapter 184, section 14, the Civil Law of 
British Guiana Ordinance, section 4 (2) and allege acquiescence and laches 
on the part of the plaintiff and his predecessors in title. Out of the dispute 
arise the following questions for determination:— 

(a) Are the defendants owners of the dams by virtue of a transport or 
transports passed to them or their predecessors in title? 

(b) Did the predecessors of the defendants construct the dam? 
(c) Assuming the plaintiff’s ownership of the dams is lost by adverse 

possession by the defendants or their predecessors for the statu-
tory period or his right of action against the defendants barred by 
virtue of the statutes of limitation, has the plaintiff a way of ne-
cessity over the disputed land? 

(d) Do the provisions of section 21 (2) of the Deeds Registry Ordi-
nance, Chapter 177, defeat rights acquired by third parties over 
land held by transport passed before 1st January, 1920? 

(e) Assuming occupation for 30 years or more or occupation for 12 
years or more are the defendants estopped from disturbing the 
plaintiff’s right of entry (if any) on the disputed land? 

(f) Have the defendants by themselves or through their predecessors 
in title acquired a prescriptive right to the dams? 

(g) Is the plaintiff’s right of entry defeated by the provisions of 
Chapter 7, section 4 (2) and Chapter 184, section 14?  

With regard to (a) the defendants contended that they own 
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the middle walk and the south half of the northern side line dam by virtue 
of transports passed by the owner Deurwarder to the defendants’ predeces-
sors in title. Reference to the transport tendered in evidence, constituting 
the title of one of the defendants and the diagram to which that transport 
refers, disposes of the claim. The transport conveyed “A piece of land part 
of the uncultivated piece of land by the name of Plantation Perth situate on 
the west bank of the Mahaicony Creek, bounded on the North by the Plan-
tation Broomlands and on the South by the cattle farm Fortitude, shown on 
a diagram thereof by the Sworn Land Surveyor William Dickson dated 
28th April, 1845, and deposited in the Registrar’s Office of the Counties of 
Demerara and Essequebo.” 

Examination of the 1845 diagram discloses that the northern boundary 
of the defendants’ lands, as transported, is the southern edge of the trench 
which is immediately adjacent to those lands on the northern side thereof 
and that the southern boundary of the defendants’ lands, as transported, is 
the northern edge of the trench which is immediately north of the middle 
walk dam. These boundaries shown on the diagram exclude from the de-
fendants’ lands and middle walk and the south half of the north side line 
dam which are claimed by the defendants in virtue of their documents of 
title. The boundaries shown also exclude the defendants from the appurte-
nant trenches of the dams, these latter are not however claimed by the de-
fendants. The Court therefore decides that the defendants do not own the 
middle walk dam or the south half of the north side line dam under trans-
ports passed to their predecessors in title. The Court further holds that the 
document of title of the plaintiff and the documents of title of his predeces-
sors prove the middle walk and north side line dams to be transported to 
him and are vested in him unless it can be shown that the title of the plain-
tiff’s predecessors to the dams was defeated or extinguished prior to the 
transport to the plaintiff. If therefore the claim to be owners of the two 
dams made by the defendants is to be established, it must be established by 
some title or evidence other than a transport title, or evidence other than 
that contained in any of the transports passed to the defendants’ predeces-
sors. 

With regard to (b) the defendants claim that the middle walk dam was 
constructed by their predecessors. The evidence does not support the claim. 
The dam runs from west to east through Plantation Perth and at its eastern 
extremity joins the public road which leads to Mahaicony. As far as the 
dam can be distinctly traced on the ground at this date, the length is 1,050 
yards, the length of that portion of the dam south of and contiguous to the 
defendants’ lands is 300 yards. The defendants do not deny that the greater 
portion of this dam was constructed by the original owners of Perth. They 
however assert that the 
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construction by these owners stopped short at the western boundary of the 
defendants’ lands, that is to say, short by 300 yards from the public road, 
and that the defendants’ predecessors in title continued the construction of 
the dam from the western boundary of their lands to the public road. Given 
the need on a plantation for a middle walk or dam on which produce and 
supplies might be transported to and from a highway; given further, as in 
this case, construction of the dam in question by the owners of Perth in the 
direction of the public road, the question which obtrudes itself is, why, if 
the dam was in any portion of its length constructed by the owners of Perth, 
did the construction fall short of the public road? To conclude that the 
original owners of Perth constructed two-thirds only of this dam and did 
not carry it out to the public road is to conclude that the owners undertook 
a heavy and useless expense performing what can only be regarded, in 
large measure, as a work of futility. It is offered in explanation by the de-
fendants that Perth was in 1847 uncultivated land and therefore the need 
did not exist for the extension of the middle walk to the public road. The 
1847 transports would however indicate that Perth was at that time a cattle 
farm. 

The diagram however shows the existence of a middle walk dam in 
1845 and that it extended along the south side of the defendants’ lands to 
the public road leading to Mahaicony. A view of the locality confirms the 
accuracy of the diagram. The middle walk from its western extremity to the 
public road is approximately the same breadth throughout its length. The 
Court is not unmindful that measurements at different intervals showed 
discrepancies in the breadth of the dam but when allowance is made for the 
age of the dam, erosion consequent upon floods and other natural causes 
and the probable breaking away of the dam by live stock, the small differ-
ences would appear to be natural and inevitable. In connection with the 
probable damage done to the dam by live stock it is worthy of note that the 
1847 transports to the defendants’ predecessors in title required them to 
erect and to keep in proper repair for all time a fence sufficiently strong to 
prevent cattle from trespassing on the lands transported. 

Although the defendants do not claim that their predecessors con-
structed the north side line dam the observations, generally speaking, on 
the construction of the middle walk dam apply with equal force to the north 
side line dam which runs from west to east on the northern boundary of the 
estate its eastern extremity leading out to the public road which continues 
to Mahaicony. There is this further observation which may be made in re-
spect of the north side line dam. 

The dam is divided into two halves, the north half being originally 
owned by the owners of Broomlands and, as far as the 
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Court is aware, continues in the ownership of the owners of Broomlands to 
this day. Evidence was given of the ancient custom for side line dams, 
where they form the dividing boundaries between two estates, to be con-
structed by the owners of both estates, each owner on either side of the 
boundary line throwing up earth from within his boundary to form one half 
of the dam. When the dam is complete it is owned in moieties by the ad-
joining land owners who constructed it. The fact that the north half of the 
north side line dam is to this day owned by the owners of Broomlands is 
strong evidence, apart from the evidence supplied by the transports, the 
1845 diagram and the 1931 diagram, adduced in evidence by the plaintiff, 
that the south half of the dam vests in the owner of Perth unless it can be 
shown that since the construction of the dam adverse rights have been ac-
quired by third parties or that the plaintiff’s rights are barred under the 
Limitation Ordinance. 

With regard to (c) it is urged on behalf of the plaintiff that if the Court 
finds the middle walk and north side line dams to be included in the trans-
ports to the defendants’ predecessors, or, if the Court finds that although 
not included in such transports the defendants have acquired rights by pos-
session of the dams, the plaintiff would nevertheless have a necessary right 
of passage and re-passage for himself, his servants, his produce and sup-
plies over the two dams. 

The Court having decided that the dams are not included in defendants’ 
transports the latter branch only of the submission requires examination. A 
number of authorities has been cited by the plaintiff in support of this ar-
gument:— 

Gayford v. Moffat (1868) L.R. 4 Ch. A.C., 133 (lessee of inner close, 
way of necessity over an outer close which belonged to the same landlord); 

Davies v. Sear (1869) L.R. 7 Eq. Cases 427 (sale of land to purchaser 
with notice that the adjoining land is to be laid out in building in a manner 
which will make a right of way over the purchased land necessary to the 
vendor: way of necessity established); 

Cobb v. Saxby (1914) 83 L.J. K.B. 1817 (owner of land bordering on 
highway, a private right of passing from his premises on to the highway); 

Leander v. Otto 1909/1910, Supreme Court judgments, Limited Juris-
diction, 13th November, 1909, p. 141 (land divided into two or more por-
tions the back portion retains its right of outlet over the front portion, even 
although nothing was said about this at the time); 

Clarke v. Cogge (1607) 79 E.R. (K.B.) 149 (one sells land and after-
wards the vendee, by reason thereof, claims a way over part of the plain-
tiff’s land there being no other convenient way adjoining; way of necessity 
established); 
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Allport v. The Securities Coy., Ltd. (1895) 72 L.T. 533 (Lessee of 
rooms. Lease demised rooms with use of entrance hall and stairs leading to 
rooms. Injunction restraining defendants from permitting staircase to re-
main removed)—are not in point. The contention that plaintiff possesses a 
way of necessity over the middle walk and north side line dams has its 
foundation in a misconception of the legal meaning of that expression and 
of the authorities cited. 

In Clarke v. Cogge supra it is said that “if a man hath four closes lying 
together and sells three of them, reserving the middle close and hath not 
any way thereto but through one of those which he sold, although he re-
serveth not any way, yet he shall have it as reserved unto him by law.” 
Need it be emphasised that where a portion of land has been sold and an-
other retained by the vendor a way of necessity for the purchaser over the 
portion retained, if no other means of ingress or egress exits, is implied by 
law? Similarly, where a vendor sells portion of his land and has no means 
of ingress or egress except over the portion sold a way of necessity for the 
vendor is similarly implied. As stated by Jessel, M.R. in Corporation of 
London v. Biggs, (1880) 13 Ch. D. 806 “the man who grants the surround-
ing land is in very much the same position as regards the right of way to 
the reserved close as if he had granted the close, retaining the surrounding 
land. In both cases there is what is called a way of necessity.” A way of 
necessity arises however by implied reservation in a grant. How can the 
plaintiff be possessed of a way of necessity on the two dams? The dams 
were never transported or included in any transport by his predecessors in 
title to the defendants or to their predecessors in title. Moreover the plain-
tiff’s documents of title establish that the two dams were transported to 
him. He therefore owns the dams unless the defendants can show that they 
or their predecessors have acquired title by adverse possession or that the 
plaintiff by virtue of the Limitation or Civil Law Ordinance is debarred 
from maintaining the action. The plaintiff has not any way of necessity. 

As to (d). The plaintiff contends that whatever rights may have been 
acquired by the defendants’ predecessors, their rights were abrogated in 
1922 by operation of law. 

The submission by the plaintiff is based on s. 21 (2) of the Deeds Reg-
istry Ordinance, Ch. 177. The subsection declares that a transport passed 
before the 1st day of January, 1920, and in force at that date, is still in force 
for two years after that date vests in the transferee “full and absolute title” 
to the immovable property. By virtue of the subsection the plaintiff con-
tends, if I fully understand this argument, that the transport passed to Mona 
Matilda Parrett in 1889 vested in her in the year 1922 a full absolute and 
indefeasible title to Perth inasmuch as the subsec- 
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tion operates to defeat all rights or claims acquired by third parties over or 
in respect of the transported land. If the plaintiff’s contention is sound, the 
defendants’ claim founded on undisturbed occupation by their predecessors 
enjoyed for more than 30 years, even if established, would be destroyed. In 
support of the proposition the Court is referred to Abdool Rohoman Khan 
v. Boodhan Maraj (1930) L.R.B.G., p. 9. 

I do not consider the judgment in that case aids the argument on this 
point. The learned judge to whose decision I am referred, in a carefully 
considered judgment of meticulous research discusses this very question. 
The plaintiff in that case was in undisturbed possession of the disputed land 
for 50 years or more. The defendant obtained transport of the land in 1916 
and contended that notwithstanding the plaintiffs’ undisturbed possession 
she was entitled to the land under her transport by virtue of the provisions 
of the subsection, on the ground that time did not begin to run until after 
the 1st January, 1922. In effect the defendant claimed that a transferee who 
acquires “full and absolute title” under the subsection possesses rights 
paramount to those of a person in possession for 30 years or more. In arriv-
ing at his conclusion the learned judge pertinently pointed out to the rights 
conferred by s. 4 (1) of the Civil Law Ordinance, Ch. 7. I concur with him, 
and for the reasons he assigns, in thinking that s. 21 (2) of the Deeds Regis-
try Ordinance, Ch. 177, ought not to be interpreted as abrogating those 
rights. The Court is of opinion, subject to subsequent observations on the 
effect of s. 4 (1) of Ch. 7, that if the defendants in the case before the Court 
had prior to 1922 acquired a title by prescription to the disputed dams that 
title is not defeated by the provisions of s. 21 (2) of the Deeds Registry Or-
dinance, Ch. 177. 

As a logical sequence it is further submitted on behalf of the plaintiff 
that by reason of the subsection the period of real property limitation fixed 
by the local Statutes did not begin to run until January, 1922. The ruling on 
the former submission applies with equal force to this submission and the 
Court necessarily decides that the Deeds Registry Ordinance, s. 21 (2), Ch. 
177, does not abrogate or defeat negative rights acquired under s. 14 of the 
Limitation Ordinance, Ch. 184. In brief, the Deeds Registry Ordinance 
does not affect possessory rights. 

With regard to (e). Plaintiff contends that the defendants not having en-
tered opposition to the transport passed to the plaintiff and having stood 
and allowed title to issue and the plaintiff to obtain a clear title the defen-
dants are estopped from setting up a prescriptive or statutory right. 

The facts must be looked at. The plaintiff purchased the plantation at 
auction sale on the 3rd February, 1931, the sale having been advertised in 
the two daily newspapers circulating 
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in the Colony. The transport of Perth was passed to the plaintiff on 2nd 
July, 1931. At the time of the transport the defendants were in occupation 
of the middle walk dam or portions thereof, which does not mean however 
that the Court finds possession in them for the prescriptive or statutory pe-
riod. It was not admitted or proved in evidence that defendants had actual 
prior notice of the action sale. According to the evidence of the witness 
Gordon as soon as the villagers (among them the defendants) found out 
that plaintiff had bought the estate and before transport was passed to 
plaintiff, they claimed, inter alia, the middle walk and north side line dams. 
The plaintiff had actual notice of these claims and in consequence thereof 
interviewed the vendors and the auctioneer and obtained the attendance of 
a surveyor to strike the northern boundary of Perth. The surveyor went to 
the locality on 1st May, 1931, and attempted to make a survey. The defen-
dants obstructed the survey. They were informed by Gordon, presumably 
on behalf of plaintiff and the vendors, that the surveyor was merely identi-
fying the boundaries of the lots in order that the plaintiff should know his 
boundaries. The defendants refused to allow the survey to proceed and put 
forward their claims so forcefully that they were prosecuted before the 
magistrate for disorderly conduct. Under Police protection the survey was 
ultimately accomplished. The defendants did not however formally oppose 
the transport to the plaintiff. The question of the effect in this Colony of 
advertising a transport has been considered in a number of cases. In the 
Petition of Van Kinschot, Chalmers, C.J., quoted with approval the follow-
ing passage from Burge’s Commentaries on Colonial and Foreign Law, 
Volume 2, page 581:— 

“There are some cases in which the right is preserved not-
withstanding there has been no opposition in the sale interposed. 
Thus it need not be interposed where the right of the third person 
is manifest. Neither can the omission to make his opposition 
prejudice the person who is in actual possession of the property 
on his own behalf.”  

In Fauset v. Baveghems, L.J., 5th March, 1912, Berkeley, J., decided 
that the person in possession who after advertisement of an intended trans-
port does not oppose is estopped from setting up title by prescription if 
even his prescriptive right could be established. In Abdool Rohoman Khan 
v. Boodhan Maraj (1930) L.R.B.G., 9, Savary, J., decided that the adver-
tisement of an intended transport is not equivalent to actual notice as re-
gards the person in possession for the statutory period. In Ferreira v. Ho-
A-Hing (1896) L.R.B.G., p. 78, the plaintiff had actual notice of the execu-
tion sale and did not oppose. Sheriff, J., observed “silentium is to be re-
garded as contumax . . . . . . he could have stopped the sale in its inception 
but by standing by he is to be 
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regarded as waiving or abandoning any right that was in him.” Gangadia v. 
Barracott (1919) B.G.L.R., p. 216, establishes the principle that a sale of 
immovable property is not completed until the passing of the transport. In 
South African Association v. Van Staden, 9 S.C., p. 95, it was held that in-
asmuch as no objection was made by the defendant to the sale, after due 
notice thereof had been given, he was not entitled to set up his right by pre-
scription against the purchasers at a sale in execution without notice of the 
defendant’s claims. In none of these cases did the holder of the transport 
have prior notice of the adverse claims. 

Subject to the previous qualifying observation in this case the Court 
finds that the defendants were in actual possession of the dams at the time 
of the transport to the plaintiff. The Court also finds that before transport 
was passed to the plaintiff he had notice of the defendants’ claim and al-
though there was no formal opposition by the defendants to the transport, 
the plaintiff cannot reasonably assert that any conduct on the part of the 
defendants induced him into a detrimental position. 

The learned Burge, in effect, lays down the doctrine that a person in 
actual possession is not estopped from setting up a claim of statutory right 
even though in the last analysis the claim may be held to be ineffective. 

I understand South African Association v. Van Staden to decide that 
were a purchaser of real property has actual notice before transport is 
passed to him of the claim of a person in actual possession failure by that 
person to enter formal opposition would not estop that person from setting 
up, and adducing evidence of, his claim. 

In this case the plaintiff had notice of the defendants’ claim before he 
accepted transport and if it were necessary for the adjudication of this case 
for the Court to hold that the defendants are not estopped the Court would 
so decide. 

With regard to (f). The claim of the defendants to prescriptive title. 
The Court has decided that the documents of title of the plaintiff estab-

lish his ownership of the dams in question unless the defendants can prove 
adverse possession. The burden is on the defendants. They must establish 
in fact that the alleged possession was hostile to the owner, exclusive, con-
tinued for the necessary period and held under a claim of right. In view of 
the Court’s finding on the last submission or question raised under the 
Limitation Ordinances it becomes otiose to examine the facts in relation to 
this submission. A legal point was however taken by counsel for plaintiff to 
the effect that unless the defendants can show, which they are unable to do, 
that title was issued to them under section 4 (1) of the Civil Law of British 
Guiana Ordinance, Ch. 7, the claim to prescriptive right must fail. Prior to 
the enactment of the Ordinance Roman Dutch 
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Common Law fixed the prescriptive period at a third of a century. By sec-
tion 3 of the Ordinance and from and after 1st January, 1917, the law gov-
erning immovable property in this Colony ceased to be Roman Dutch 
Law, the English Common Law of real property being at the same time 
declared inapplicable. Section 4 (1) of the Ordinance provides that title to 
immovable property may be acquired by sole and undisturbed possession 
for 30 years if that possession is established to the satisfaction of the Su-
preme Court which may issue a declaration of title in regard to the prop-
erty in the manner prescribed by any Ordinance or rules of Court. 

It would appear that after the 1st January, 1917, a prescriptive title 
cannot be acquired except in manner laid down by the section. What how-
ever is the position with regard to prescriptive rights accrued under Roman 
Dutch Common Law prior to 1st January, 1917? These rights would appear 
to be preserved by subsection 3 of section 2 of the Ordinance and it follows 
that if the defendants were able to establish adverse possession for 33⅓ 
years prior to the commencement of the Ordinance effect would have to be 
given to their possession notwithstanding section 4 (1) of the Ordinance. 

With regard to (g). Are the plaintiff’s rights defeated by the provisions 
of section 4 (2) of Ch. 7, and section 14 of Ch. 184. Subsection 2 of section 
4 of the Civil Law of British Guiana Ordinance, 1916, declares that entry 
shall not be made, or action brought to recover any immovable property 
but within 12 years after the time at which the right to recover or to bring 
the action accrued. This provision of law was re-enacted as section 14 of 
the Limitation Ordinance, Chapter 184. The effect of this enactment, as 
pointed out in Chitty’s Statutes, is to put an end to all questions and discus-
sions whether the possession of the lands be adverse or not and if one party 
has been in the actual possession for 12 years whether adversely or not, the 
claimant, whose original right of entry accrued above 12 years before 
bringing the ejectment is barred by this provision of law. 

The plaintiff contended that the period of limitation began to run only 
after 1st January, 1917, when subsection 2 of section 4 of the Civil Law of 
British Guiana Ordinance became operative and that the Court cannot have 
regard to possession by the defendants or his predecessors prior to that 
date. 

To phrase the proposition differently, does the enactment under discus-
sion apply only to rights which accrued after its commencement or does it 
equally govern rights previously accrued and sought to be enforced after its 
commencement. The latter alternative would appear to be the correct view. 
In Towler v. Chatterton (1829) 6 Bing. 258, plaintiff sued after 1st Janu-
ary, 1829, on a debt which accrued more than 6 years before. The Court 
held that Lord Tenterden’s Act (9 Geo. 4, Ch. 14) which 
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came into operation on 1st January, 1829, precluded him from recovering 
on a verbal promise to pay the debt made by the defendant in February, 
1823. It is to be observed that the oral promise to pay would before the 
passing of Tenterden’s Act have enabled the plaintiff to recover and that 
the ratio decidendi of the case was that the action coming to trial after the 
commencement of the Act the plaintiff’s right to recover was governed by 
the Act. In delivering judgment, Park, J., referred to Kirkhaugh v. Herbert 
in which Baron Hullock non-suited the plaintiff though his action had been 
commenced before the 1st January, 1829, because he had only a parol 
promise to take the case out of the Statute. In a similar case at Guildhall 
Lord Tenterden non-suited the plaintiff on similar grounds. Other authori-
ties to the same effect are Bachelor v. Middleton (1848) 6 Hare 75, The 
Ydun, (1899) P. 236, and Welby v. Parker (1916) 2 Ch. 1 cited by Savary, 
J., in Abdool Rohoman Khan v. Boodan Maraj. The Court holds that the 
defendants are at liberty to rely on possession by them or their predecessors 
in title prior to 1st January, 1917. 

Can the defendants, however, show continuous possession for 12 years, 
and in this case possession does not mean adverse possession, uninter-
rupted by the plaintiff or his predecessors during that period. Here as in 
their claim to prescriptive right the burden lies on the defendants to satisfy 
the Court, regard being had to the plaintiff’s legal title. In approaching this 
question the admitted way of necessity enjoyed by the defendants and their 
predecessors over the middle walk and north side line dams must not be 
lost to sight. Their user of the dams as a way of necessity could not give 
them possession. Other acts conclusively pointing to possession over a pe-
riod of 12 years must be evident. 

Evidence on the claim is extremely conflicting. 
Summarised, the defendants state that for a period exceeding 30 years 

or at least 12 years or more their predecessors in title planted the middle 
walk, erected and maintained a fence which ran east to west on the south 
side of the middle walk and north and south at that point of the middle 
walk which constitutes the western boundary of their lots. That their prede-
cessors erected and maintained a turngate and closets on the middle walk 
and cultivated, weeded and repaired the middle walk. That their predeces-
sors erected a gate on the north side line dam and that one Damon built a 
shed and saw pit on the north side line dam and constructed boats thereon. 
That their predecessors cultivated the north side line dam. That the cultiva-
tion on Perth commenced in 1902 only and that the cocoanuts grown on 
Perth were transported to Broomlands by being floated through the cross 
trench and not along the middle walk dam. 

A witness called by the defendants admitted that persons other 
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than the predecessors of the defendants going from Perth or Fortitude to 
Broomlands always walked along the middle walk and north side line dams 
without any interference by the predecessors of the defendants. This wit-
ness further stated that he himself, although not an occupier of any of the 
lots, used both dams regularly without interference. That persons coming 
from the western extremity of Perth used the middle walk as a means of 
access to the public road and from the public road they used the middle 
walk to go to the west of Perth. 

Daniel McPherson one of the defendants stated that the labourers of a 
former owner of Perth used the middle walk and north side line dams prior 
to 1925 without permission and without hindrance although after the estate 
Broomlands was sold in 1925 the owner of Perth asked permission of the 
defendants to use the middle walk dam. 

Samuel Campbell, a witness called by the defendants stated that he had 
seen carts belonging to the owner of Perth being driven along the middle 
walk contiguous to the defendants’ lands before Broomlands was sold. 

The defendants further stated that their predecessors planted cocoanut 
trees, a calabash tree, a cherry tree and a locust tree on the middle walk 
dam. 

The evidence tendered for the plaintiff is to the effect that although the 
defendants and their predecessors had always possessed a way of necessity 
over both dams, neither the predecessors of the defendants nor the defen-
dants ever had exclusive or other possession of either dam. The plaintiff 
proved that the produce of Perth was habitually transported by means of 
carts along that portion of the middle walk dam claimed by the defendants 
between the years 1904 and 1918 without opposition or obstruction by the 
defendants or their predecessors. That the north side line dam was used by 
the labourers of Broomlands. That both dams were used by Perth labourers 
to go to and from Perth without objection by the defendants or their prede-
cessors and that practice of bringing produce along the middle walk dam 
was an old practice which Parrett and the subsequent owners of Perth con-
tinued. That the wire fence running from east to west and from south to 
north was erected by Parrett and that no fence existed before Parrett’s own-
ership. That the fence was erected after certain lands of Perth were let out 
to the defendants or their predecessors, i.e., about the year 1902. That no 
barrier was ever erected on either of the dams other than the barrier erected 
by the defendants after the plaintiff had bought Perth, that after the erection 
of the wire fence which ran north and south, the produce of Perth was 
thrown over or through the wire fence from east to west and then brought 
along the middle walk by means of carts. 

During the plaintiff’s ownership of Perth, the defendants could 
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not have acquired 12 years’ possession. Possession if acquired must have 
been acquired between the years 1847 and 1931. I am not unmindful of the 
evidence adduced by the defendants. The difficulty under which the defen-
dants labour is to satisfy this Court that their possession endured for the 
limitation period. The ancient witnesses heard by the Court were extremely 
vague as to time and no one of them could point with any certitude to any 
period which would enable the court to say that the defendants or their 
predecessors were in possession of the disputed land for 12 years without 
interruption by the owners of Perth. The Court is left in doubt as to how 
long the cultivation on the dams may have continued, as to how long the 
shed and saw pit may have remained on the north side line dam, as to how 
long the turn gate or barrier gate on either dam was maintained and the 
Court is not satisfied on the question whether the defendants or their prede-
cessors planted the fruit trees or whether the planting was done by the 
plaintiff’s predecessors. On the other hand there is evidence that the plain-
tiff’s predecessors used the dams as of right at all times, that planting (if 
any) on the dams ceased in the year 1902 and that prior to that date cultiva-
tion on the disputed land was spasmodic and did not endure for any length 
of time. 

In this state of the evidence the Court is unable to find that possession 
for 12 years by the defendants has been established. 

The plaintiff is entitled to the injunctions claimed and to his costs. 

Judgment for plaintiff. 
Solicitors: Carlos Gomes; W. D. Dinally. 
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I. G. REBEIRO, Appellant, 
v. 

STELLA DA SILVA, Respondent. 

[1938. No. 248.—DEMERARA.] 

BEFORE LANGLEY, J. 

1938. DECEMBER 13, 14, 15, 16; 1939. MARCH 13. 

Mining—Prospecting licence—Pre-requisite for valid location—Location—When null 
and void—Issue of claim licence—Where location null and void—Claim licence a nullity. 

Mining—Claim licence—Application for—Opposition to—Defended by applicant—
Answer should be filed—Filing to be insisted upon. 

Mining—Mining Regulations, 1931—Discretionary powers of officers under —Cannot 
be delegated—Prospecting licence—Issue of—By a clerk in department of lands and 
mines—Illegal. 

Mining—Claim licence—Non-payment of rent in arrear—Sale under reg. 26—Rights 
acquired by purchaser—Only the rights of claim-holder—If location null and void—
Purchaser acquires a nullity. 

A location is null and void where— 
(a) it is made under a prospecting licence which has expired; or  
(b) it is not made under a prospecting licence; or 
(c) it is made under a prospecting licence issued by a person not authorised to do so. 

Such a location is null and void even though a claim licence has been issued in respect 
of it. 

Where an opposition has been filed to an application for a claim licence under the Min-
ing Regulation, 1931, the applicant should file an answer to the claim by way of opposi-
tion if he wishes to defend the matter. 

If an answer is filed the issues which are to be tried would be defined. The officer hear-
ing such a claim should therefore insist on the opposite party filing an answer. 

Officers who have been vested with discretionary powers by the Mining Regulations, 
1931, cannot lawfully delegate those powers to others, unless there is express power to 
delegate them. Consequently, a prospecting licence may only be issued by the Commis-
sioner of Lands and Mines, the Assistant Commissioner, a Warden, or a sub-Warden, and 
if issued by a clerk in the department of Lands and Mines it is a nullity. 

The purchaser of a claim licence which has been sold under regulation 36 of the Min-
ing Regulations, 1931, for non-payment of rent in arrear acquires only such right, title 
and interest in the licence as was lawfully held by the previous holder. So that, if the lo-
cation on which the claim licence was founded is null and void, the purchaser has ac-
quired title to a nullity. 

Appeal by I. G. Rebeiro from the decision of the officer duly author-
ised to hear and determine an opposition entered by him to the application 
made by Stella da Silva for a claim licence under the Mining Regulations, 
1931. 

The grounds of appeal were as follows:— 
1. The decision was erroneous in point of law— 
(a) Because the officer appointed to hear the dispute could not properly 

enquire into the validity of the location made by Louis Camacho on 
the complaint then before him. 
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(b) Because the said officer erred in law when he found that the plea of 
estoppel was raised by the Opposer for the purpose of creating a 
state of things which did not legally exist. 

(c) Because the plea of estoppel was well founded upon the evidence 
led before the said officer and it was not competent for the oppo-
site party then to dispute the validity of the interest of the Opposer 
in and to claim Licence No. C 4381. 

(d) Because the said officer could not in view of the issue of the Li-
cence No. C 4381 to Louis Camacho and the subsequent adver-
tisement and sale of the said Claim Licence by the Commissioner 
of Lands and Mines under the Mining Regulations, 1931, render 
null and void all the said acts, the Opposite party not having taken 
any steps to oppose the issue of the said Claim Licence to the said 
Camacho and/or not having taken steps to notify the Commissioner 
of Lands and Mines as the alleged invalidity of the Claim Licence 
issued to the said Camacho either before or at the time of sale 
and/or having bid by her agent at the said sale. 

(e) Because the said officer could not legally make the Order he did 
declaring the Opposite Party entitled to apply for a Claim Licence 
in respect of the said Claim “Lady Smith,” the effect of such an 
Order being:— 

(i) a declaration that the Licence issued to the said Camacho was 
wrongly issued the said Camacho not being a party to the pro-
ceedings before the said Officer and— 

(ii) to deem all the acts performed by the Commissioner of Lands 
and Mines under the provisions of the Mining Regulations, 
1931, in respect of the advertisement and sale of the said Claim 
Licence invalid and of no effect. 

(f) Because the said officer erred in law when he held that what was 
sold by the Commissioner of Lands and Mines were the rights of 
Camacho in and to the said Claim, the said Camacho having failed 
to pay the annual rent due on the first day of January, 1938, in re-
spect of the said Claim for the year 1938. 

(g) Because the said officer erred in law when he held that Stella da 
Silva by her authorised prospector located the said Claim “Lady 
Smith” under a valid prospecting licence, the said prospecting li-
cence not having been issued in accordance with the Mining Regu-
lations, 1931, nor was the alleged authority approved by the Com-
missioner of Lands and Mines as required by the Mining Regula-
tions of 1931. 

2. The officer appointed to hear the dispute exceeded his jurisdiction 
in the matter because of reason 1 (a) and (e). 

3. That some specific illegality substantially affecting the 
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merits of the case was committed in the course of the proceedings therein 
(a) Because the officer appointed to hear the dispute should not have 

allowed any evidence to be led on behalf of the Opposite Party 
challenging the validity of the Licence No. C 4381 in respect of 
Mining Claim “Lady Smith” purchased by the Opposer from the 
Commissioner of Lands and Mines, the Opposite Party not having 
exercised her right under Regulation 83 of the Mining Regulations 
of 1931 to tile an answer to the Complaint of the Opposer disput-
ing such validity. 

(b) Because the said Officer should not have investigated any other is-
sue not raised by the complaint. 

4. That inadmissible evidence was wrongly admitted by the said Offi-
cer and there was not sufficient evidence to sustain the decision. 

(a) The evidence of Louis Camacho with respect to the location of the 
Claim “Lady Smith” in the month of April, 1937, and his subse-
quent application for prospecting Licence No. 25637. 

(b) The prospecting Licence No. 25637, Exhibit “E” The prospecting 
Licence No. 23883, Exhibit “F” 

(c) All his, Louis Camacho’s evidence in relation to acts of Location 
with respect to the Claim “Lady Smith” and all things alleged to 
have been done in connection with the said location by the said 
Camacho and given in evidence. 

(d) Notice of Location of Claim “Lady Smith” by Louis Camacho for 
the Claim Licence for the said Claim, Exhibits, “D1 and “D2.” 

5. The decision was one which the Officer appointed to hear the dis-
pute viewing the evidence reasonably could not properly make. 

(a) Because there was no evidence or no sufficient evidence upon 
which the said officer could find that the location of the claim 
“Lady Smith” by Louis Camacho on the 10th day of April, 1987, 
and the claim Licence issued therefor are invalid. 

(b) Because in view of the evidence led the said Officer could not 
properly find that “no evidence has been given in this cause which 
shows that the physical act of Location of the claim “Lady Smith” 
by Moses A. Salmon on behalf of the Opposite party was not made 
in accordance with the Mining Regulations, 1931.” 

J. A. Luckhoo, K.C., for appellant.  
L. M. F. Cabral, for respondent. 

Cur. adv. vult. 

LANGLEY, J.: This is an appeal from a decision of Mr. F. R. H. 
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Green, hereinafter called the trial Officer, an officer duly authorised to hear 
and determine an opposition entered by one I. G. Rebeiro as opposer of an 
application for a claim licence made by one Stella da Silva for a mining 
claim called “Lady Smith.” The identity of the claim is not in issue. 

The grounds of opposition entered by Rebeiro were that on the 22nd 
March, 1938, he purchased the claim “Lady Smith,” (Licence No. C 4381) 
from the Commissioner of Lands and Mines, after it had been advertised 
for public sale in accordance with the procedure laid down by the Mining 
Regulations, 1931, hereinafter called the Mining Regulations. 

At the time this opposition was entered, the position was that da Silva 
had filed notice of location under reg. 14 in respect of the claim “Lady 
Smith.” Rebeiro was opposing that application for a claim licence, under 
reg. 21, by setting up a prior title to the claim. That was the simple issue 
between the parties, and the onus of proving the prior claim was on the op-
poser. 

Owing to various failures on the part of the parties and the officers of 
the Lands and Mines Department, that simple issue has become confused, 
and it was most unfortunate that all the issues intended to be raised were 
not brought in issue and clearly defined before the matters came for hear-
ing by the trial officer. 

Reg. 81 governs the determination of various matters of dispute and is 
made applicable to the one with which we are dealing by reg. 21 (2). Reg. 
83 provides a procedure by which an answer to an opposition may be filed; 
for some unexplained reason that was not done in this case. At the hearing 
da Silva’s legal adviser argued that the filing of a reply was not compul-
sory and the trial officer agreed with that submission. There can be no 
question that a literal interpretation of this regulation supports this view as 
the word “may” is used in reg. 83. Rules of interpretation, however, say 
that the truth of a section or paragraph, as the case may be, should be 
drawn from the whole context, and not necessarily from any one word, sen-
tence or phrase. There is no reason, either, according to authority, why 
common sense should not be allowed to assist in the matter. 

It must be remembered that the draftsman, acting for the authority 
making these regulations, could not have intended to force any person who 
had opposition entered against his application to embark on litigation. Had 
the draftsman substituted the word “must” for “may” in reg. 83 it might be 
argued with logic, that the provision was imperative, but a person thus op-
posed may have a dozen reasons for dropping his application and letting 
the opposer succeed by his default. That is, of course, if the opposer can 
establish his title to the satisfaction of the trial officer. 

To cite a few of the more obvious reasons why he should adopt this 
course; he may realise that he has no rights to assert, the 
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property may not be worth the cost of defending his title, he may not have 
money to defend his valid claims, or he may be making more money else-
where than the time taken in defending his title would justify. But if he is 
going to defend his title there can be no doubt that the intention of this 
regulation was that he should file an answer and thus get the issues to be 
heard defined. Taking the regulation as a whole, there can be no doubt that 
it was intended to provide a procedure by which the matters in issue be-
tween the parties could be reduced to writing before the hearing of the evi-
dence. That is procedure accepted in most Courts of Law, with a few ex-
ceptions in cases where the issues and facts are very simple. How much 
more desirable it is that the same safeguards should be used where an offi-
cial, usually without legal training, has to deal with complicated facts and 
law and the contentions of legally qualified persons each trying to make the 
most of his client’s case. In my opinion in every case where the opposition 
is contested this procedure should be adopted, and those written issues 
should be the sole issues tried, unless the trial officer permits amendments 
of the pleadings to admit new matters for decision. I do consider, however, 
that it would be equitable, at this stage, to dismiss this appeal on the ground 
of this irregularity. It would have been within the discretion of the trial of-
ficer to order an answer to be filed and grant an adjournment for that pur-
pose. 

I strongly advise trial officers dealing with these disputes to insist upon 
an answer being filed in every case where the opposition is being con-
tested. If the answer has not been filed when the case comes up for hearing, 
I would advise that the trial officer should adjourn the hearing. In those 
cases where no good reason is given for the failure to file the answer, costs 
to date might well be given against the party in default. In fixing the date of 
the later hearing sufficient time should be given to enable the party in de-
fault to file the answer and serve a copy on the opposer and then, after that 
date, there should be allowed a further period during which the opposer and 
the trial officer can study the situation created by the answer filed and thus 
be prepared for the adjourned hearing. At present this is clearly a matter 
within the discretion of the trial officers. I think they would be well advised 
to create a practice on these lines until the regulation has been altered to 
enforce it. If the validity of any document is to be questioned it is impera-
tive that it should be put in issue as soon as possible, so that all parties 
should have opportunity of preparing themselves for testing the evidence 
adduced at the hearing in respect of that matter. 

Another point arose at the hearing upon which I propose to express an 
opinion, as a separate matter, as it is of very great importance. It is whether 
those officers who have been vested with discretionary powers by these 
regulations may lawfully 
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delegate them to others, where the power of delegation is not specified. In 
my opinion, the fact that such powers of delegation are given to them in 
some cases in these Regulations (reg. 81) raises the strongest inference that 
they were not intended to use any powers vested in them unless the regula-
tions say clearly that they may do so. 

In this case various documents are signed by one “I. McKay” for the 
Commissioner of Lands and Mines and I understand that that is the name 
of a junior clerk in that department. The provisions of reg. 3 restrict the 
authority to issue prospecting licences to the Commissioner or Warden. 
Both those officers are defined in reg. 2. which extends their meanings to 
officers acting in those posts and to sub-wardens. The Mining (Consoli-
dation) Ordinance, chapter 175, extends the word “Commissioner” to in-
clude Assistant Commissioner, and section 18 (2) of the Interpretation Or-
dinance, chapter 5, gives authority in exercising powers to acting officers 
generally. It has been held clearly in many cases that such delegated au-
thority must be exercised strictly in accordance with the powers creating it 
and in the spirit of the enabling statue: see Halsbury’s Laws of England, 
first edn., vol. 27, p. 121, par. 217, and cases in footnotes in (g) and (h). 
There seems no cause for doubting that the spirit of regs. 3 and 4 can only 
be interpreted as giving the duty of exercising a discretion as to who shall 
and who shall not receive prospecting licences to certain specified office 
holders. There is no authority given to any one of those office holders to 
delegate those discretionary powers. The authority from da Silva to her 
agent (Ex. “E 2.”) and the prospecting licence No. 27195 are endorsed “I. 
McKay for the Commissioner, etc.,” and these signatures are supposed to 
be evidence of the exercise of the discretion by that officer. In my opinion 
they are evidence of that statutory discretion being exercised by a junior 
clerk, instead of the proper authority. Looking at the limitations on the 
grant of prospecting licences created by subparagraphs (1), (5) and (6) of 
reg. 3, it is evident that this discretion should not be left to a junior clerk. It 
certainly cannot be said rightly that the discretion is a routine matter only. 
It was submitted to the trial officer that the decision in Whitley partners, 
Callan’s Case, (1885) 55 L. J. Ch. 540 was in point, but the facts of that 
case are very different to those of this matter. In the case cited the issue 
was whether an agent authorised by telegram to sign the Memorandum of 
Association of a limited company for his principal, could be held to bind 
that principal. The decision turned largely on company law, was a matter 
between private parties and not a public department, and, most important of 
all, was not a question of the exercise of a statutory discretion given to a 
limited class of persons, but a direct written authority from a competent 
principal to an 
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authorised agent to sign a specific document. No discretion was in issue 
and the form of agency authority was not in question. In these circum-
stances, I am of opinion that any document issued by an individual, not 
holding one of the offices set out in the Mining Regulations the holders of 
which are vested with authority, is invalid. As I have said, this is no routine 
duty, but the exercise of a discretion in an important matter, a matter which 
if dealt with carelessly may affect the peace and good order of goldfields 
seriously. 

It may be said that the document so signed was issued after the prop-
erly authorised official had exercised that discretion and instructed the 
clerk to sign the document for him. The purpose of the document is to pro-
vide evidence that the person licenced is vested with authority to enter 
Crown lands and take certain action thereon. That authority, in my opinion, 
should bear the personal signature of the official who in fact decided that 
the licensee was a fit and proper person to receive such a licence and who 
in fact authorised its issue. There is no practical reason why that course 
should not be adopted to comply with the Mining Regulations. If the num-
ber of applicants for these licences is so great that the officials having au-
thority to issue them have not sufficient time to sign the documents, it is 
quite certain that they have not time in which to exercise properly an im-
portant discretionary power vested in them, and other arrangements should 
be made. To cite Lord Hanworth in the case of Prince Blucher, ex parte 
debtor, (1931) 2 Ch. 74. “All that may be very good matter for considering 
whether an amendment of the Act should be made. We have to consider the 
explicit and very simple terms of the statute” and later, “where a statute 
intends that the authorisation may be by a person on behalf of a debtor the 
Legislature knows how to provide for it.” 

So in this case, had powers of delegation been intended, appropriate 
words would have been included in this regulation, as they were elsewhere. 

I will now deal with the grounds raised in support of this appeal. Re-
beiro bought “Lady Smith” at a public sale held in accordance with the 
provisions of reg. 26. He thus acquired, he had reason to be believe, good 
title to this claim. That title he set up, and at the hearing and before the op-
posite party had the right to attack that title. The question is, upon what 
does that title rest? What is the effect of reg. 26? The position between the 
Crown and the claim holder is that the latter has rented the land in question 
for a specified purpose, that is mining, for a period of one year in which 
rent is paid. There is a proviso, however, that the rights of the tenant shall 
not be sold until a certain Tuesday in March following the expiration of the 
lease on the previous 31st December. The effect of that proviso 
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is that each year the tenant for the previous year has approximately 3 
months’ grace in which to renew his tenancy for the current year. There-
fore, the words in reg. 26 “the rights of the licensee” mean the right of re-
newal. The rule states that in so many words. That contract or lease be-
tween the Crown and the tenant if not renewed by the tenant is made to 
expire finally at the time the sale takes place: see proviso to reg. 26 (1). If 
the existing tenant allows the sale to take place, his lease is terminated, and 
the Crown sells the right to renew the lease to some other person. Reg. 26 
(3) provides for revocation of the licence of the previous tenant if any right 
of renewal to a claim is put up for sale, but not sold. It will be seen that the 
Crown does not take the reversion of the leased land and sell it free to a 
new tenant, but sells to the new tenant the right of renewal of the expired 
licence lost by the previous tenant. Perhaps it would be as well here to deal 
with the question as to who are the parties to these successive tenancies. 
Unquestionably, the previous tenant and the Crown were the only parties to 
the former lease, and the only parties to the second lease are the Crown and 
the new tenant. The “knock of the hammer” separates the two tenancies; 
see reg. 26 (1). The Crown is party to both, but that fact does not constitute 
any link between the two tenants. They are parties to two separate and dis-
tinct contracts and the two tenants have no duty to each other of any de-
scription. Further, the action of the manager of Stella da Silva in attending 
the sale on the 22nd March, 1938, bidding for the “Lady Smith” licence 
and not informing those present that M. A. Salmon had located the same 
claim on the previous 9th February, 1938, cannot be said to be representa-
tion of a fact, which in truth is not a fact, to the opposer, sufficient to sup-
port any exercise of the doctrine of estoppel in this case. In fact Salmon’s 
location of the claim was null and void, so that no useful purpose would be 
served by pursuing this matter. This will provide a dignified epitaph to lay 
the spectre of the legal doctrine of estopped which I am quite sure the trial 
officer viewed with considerable suspicion. As there was no new leasing of 
the land to the new tenant, but a sale of the right of renewal of the previous 
lease by the Crown the trial officer was correct in permitting evidence to be 
led showing that the lease so renewed was not valid. The opposer has al-
ways to succeed, if succeed he does, by the strength of his title. If was sug-
gested that that issue could not be tried unless the owner of the previous 
licence was made a party to the proceedings. In fact he was brought as a 
witness, but as there was no privity of contract between him and either of 
the parties before the trial officer it was not necessary that he should be 
made a party to the proceedings. 

Turning to the facts of the case it would appear that Louis Camacho 
took certain steps to locate “Lady Smith” on the 10th 
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April, 1937, but as his prospecting licence No. 23883 had expired on the 
5th June, 1936, that location was null and void by reg. 6 (1) and also he 
had committed a breach of reg. 6 (5); see Ginder Ltd. v. Houston (1928) 
L.R.B.G, 19, Full Court. A new prospecting licence was granted to 
Camacho, No. 25637 on the 21st June, 1937, and on the 24th June, 1937, 
he filed a notice of location of claim “Lady Smith” alleging the location of 
the 10th April, 1937. This location was null and void, because Camacho 
was not a licensed prospector when he located the claim. The posting of 
the new licence without the permission in writing of the proper or any offi-
cial of the Lands and Mines department having been obtained beforehand 
was a further breach of the Mining Regulations. This did not affect the po-
sition as the first location was bad. Reg. 6 (1) made the claim open to any 
one else to locate lawfully. It is clear that up to that date Camacho had no 
rights in the land, although a claim licence in respect of “Lady Smith” had 
been issued to him. His claim licence is not an exhibit, but it was shown as 
having been in existence on the 31st December, 1937, (Gazette of 5th Feb-
ruary, 1938). 

I am of opinion that that claim licence although issued after the usual 
procedure for publication had been carried through by the officials of the 
Lands and Mines department was never valid. I concur in the trial officer’s 
opinion that publication in the Gazette would not remedy that defect. The 
provisions of reg. 20 make the invalidity of the licence quite clear. Regula-
tion 20 is as follows: “The acceptance by the Commissioner or Warden of 
notice of location and publication thereof shall not affect the validity of the 
location and no location shall be deemed to be valid unless it has been 
strictly in accordance with these Regulations.” On the 8th November, 1937, 
L. J. da Silva located “Lady Smith” on behalf of F. A. da Silva (under 
prospecting licence No. 27050), but, apparently, made no application for a 
claim licence, and the location lapsed. On the 9th February, 1938, M. A. 
Salmon located “Lady Smith” under prospecting licence 27195, on behalf 
of Stella da Silva, but his licence was invalid as it had been issued by an 
unauthorised person and therefore the steps taken to advertise that applica-
tion were without effect. 

In this case the Crown offered for sale what purported to be a renewal 
of a leasehold right in a claim, but what was in fact under the Mining 
Regulations a nullity. May be the purchaser is entitled to the return of his 
money paid at that sale, but I can see no ground for saying that the proce-
dure adopted on that occasion, even if it was in good faith, will legalize a 
licence which the Mining Regulations made null and void from its incep-
tion. This acquisition of title passes only such title as in fact, existed, and if 
the licence was a nullity, so it will remain. The land will not be affected 
until the normal procedure of location and publi- 
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cation has been adopted in accordance with the Mining Regulations. 
I think I have now disposed of sub-paragraphs (a) to (d) and (f) and (g) 

of paragraph 1 of the grounds of appeal. With regard to sub-paragraph (e) I 
concur in the opinion of the trial officer that the opposer had failed to prove 
his title. 

The evidence adduced, however, has also proved that the title of the 
opposite party was equally invalid for the reasons which I have set out 
above. I agree with counsel for the opposer that in face of that adverse evi-
dence the trial officer should not declare that the opposite party was enti-
tled to apply for and receive a claim licence in respect of “Lady Smith” 
based on the location of Salmon. This ruling covers, indirectly, the matters 
covered in sub-paragraphs (g) and (f). 

The matters in paragraph 2 of the grounds of appeal I have dealt with 
already, indirectly, in my opinion covering sub-paragraphs 1 (a) and 1 (b). 
I am of opinion that the trial officer did not exceed his jurisdiction. 

I disagree with the grounds raised in paragraph 3 of the grounds of ap-
peal. Sub-paragraph (a) requires no comment. Sub-paragraph (b) suggests 
that no other issue than that raised in the complaint should have been in-
vestigated. With that proposition I agree, as I have said already. In this case 
the title of the opposer was put in issue rightly; also the validity of the min-
ing claim C 4381, and I am of opinion that no other matter was imported in 
a way to prejudice the trial of those issues. 

I have already dealt with the evidence mentioned in paragraphs 4 and 5 
(a) and am of the opinion that it was sufficient and admissible to prove the 
invalidity of the title of the opposer. I am of opinion that evidence was ad-
duced to shew that the facts alleged in sub-paragraph 5 (b) did make the 
location illegal. 

I sustain the decision of the trial officer that the opposition of Rebeiro 
should be dismissed. I vary his decision by holding that there are good and 
legal reasons why the Commissioner of Lands Mines should not issue a 
claim licence for the said claim “Lady Smith,” based on the present appli-
cation of Stella da Silva, to Stella da Silva. I declare the prospector’s li-
cence No. 27195 issued to Stella da Silva to be null and void (reg. 94). I 
confirm the order of the trial officer in awarding neither party costs for the 
hearing before him, and I make no order for costs for the hearing of this 
appeal. 

Appeal dismissed; order varied 

Solicitors: M. S. Fitzpatrick; J. Gonsalves, O.B.E. 

EDITOR’S NOTE.—By Ordinance No. 11 of 1939, prospecting licences issued 
by clerks in the Department of Lands and Mines were validated. 
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