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CASES 
DETERMINED IN THE 

SUPREME COURT OF BRITISH GUIANA. 

H. B. SADLER, Appellant (Defendant), 
v. 

PERCY C. WIGHT, Respondent (Complainant). 
[1937. No. 248.—DEMERARA.] 

BEFORE FULL COURT: CREAN, C.J., VERITY AND LANGLEY, J.J. 
1937. OCTOBER 8; 1938. JANUARY 4. 

Magistrate—Common law —Ordinance—Powers under. 
Articles of the peace—Recognizance—To keep peace and to be of good be-

haviour—Surety—Power to require—Summary Jurisdiction (Procedure) Ordi-
nance, cap. 14, ss. 82, 83, 83A. 

The powers of a magistrate in this Colony are limited to those conferred upon 
him by Ordinance: he has none of the powers or of the jurisdiction which a mag-
istrate in England has under the common law. 

Section 82 of the Summary Jurisdiction (Procedure) Ordinance, Chapter 14, 
only applies where a complaint has been made that there is reason to fear that 
the defendant will do the complainant some bodily injury. 

A magistrate has jurisdiction, under sections 83 and 83A of the Summary Ju-
risdiction (Procedure) Ordinance, Chapter 14, to order any defendant to be 
bound over, with sureties, to keep the peace and to be of good behaviour. 

Appeal by the defendant from an order made by Mr. A. V. Crane, Sen-
ior Stipendiary Magistrate, Georgetown Judicial District, requiring him to 
enter into a recognizance, with a surety, to keep the peace and to be of 
good behaviour. 

S. L. van B. Stafford for the appellant. 
J. A. Luckhoo, K.C., for the respondent. 

Cur. adv. vult. 
The judgment of the Court was read by the Chief Justice, as follows:— 
Section 82 of the Summary Jurisdiction Ordinance empowers a magis-

trate when a complaint is made that there is reason to fear that the defen-
dant will do the complainant some bodily injury, to order the defendant to 
enter into a recognizance with or without a surety to keep the peace and be 
of good behaviour towards the complainant. 

As the complaint in this case was for assault and brought under section 
25 of the above Ordinance it is submitted that there was no power in the 
learned magistrate to order the appellant to find a surety to keep the peace 
and be of good behaviour in addition to his own recognizance. 

The authority given by the magistrate for the making of this order is 
the power vested in him at common law and under the above section 82. 
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This section clearly only contemplates the making of an order for a 

surety or sureties to keep the peace and be of good behaviour, in a com-
plaint made by the complainant, wherein it is stated he has reason to fear 
that the defendant will do him some bodily injury. The complaint in this 
case was for assault under section 25 of Chapter 13, therefore, it is argued 
that the learned magistrate cannot inflict on the defendant the penalty pre-
scribed by one section when he has been found guilty under a different one, 
which does not prescribe this penalty. 

Section 42 of the same Ordinance gives to the Court the power of call-
ing on the appellant to find a surety for his good behaviour but the order 
was not made under this section but under section 82. 

The wording of section 82 under which the learned magistrate pur-
ported to act does appear to have in view that before an order is made there 
must be a complaint that there is reason to fear that the defendant will do 
the complainant some bodily injury. There was no such complaint in this 
case therefore it seems to us that the order could not properly have been 
made under that section. 

The view of the magistrate appears to have been that section 82 was 
not the only authority on which he could have made the order. It is set out 
by him in his reasons for decision that he made the order appealed from 
under the powers vested in him at common law and on the authority of the 
decision in the case Ex parte Davis (1871) 35 J.P. 551. 

It is submitted by Mr. Stafford for the appellant that there are no com-
mon law powers vested in a magistrate in this Colony such as have been 
held to be vested in a magistrate in England, and therefore the case of Ex 
parte Davis is not really apposite. 

The above case of Ex parte Davis could not in our opinion be consid-
ered as an authority for the decision of the magistrate until it is shown that 
there are common law powers vested in him. There, it was held that as the 
defendant was before the Court on a charge of assault even though he was 
acquitted on that charge the justices had the power to order sureties for his 
good behaviour. 

There was no reference to the common law powers of justices by the 
Court of Queen’s Bench in their judgments in this case, but, we think it 
may be safely assumed that that was the only power under which the court 
could have made the order as there was no particular statute referred to 
which authorised it. 

If there were common law powers vested in the magistrate in the pre-
sent case then he was obviously within his powers according to the author-
ity of Ex parte Davis in ordering the appellant to find sureties for his good 
behaviour. But if no such powers are vested in him then his order cannot be 
supported as there was no complaint made by the complainant such as is 
required by the 



 3 
section and appears to be a condition precedent to the bringing of proceed-
ings under it.  

The powers at common law of a magistrate in England were ques-
tioned in the case of Lansbury v. Riley (1914) 3 K.B. 229 and the origin of 
the jurisdiction of a magistrate was there fully considered. The appellant 
Lansbury was ordered to enter into recognisances and to find sureties for 
his good behaviour or to be imprisoned in default of so doing. 

It was argued that the magistrate had no jurisdiction under the Statute 
of Edward III to make the order appealed from. And it was submitted that 
the power of a justice arising from his commission independently of the 
statute to require a person to give sureties is confined to giving sureties to 
keep the peace as distinguished from sureties for good behaviour; and for 
that purpose it is necessary to show that the person invoking the assistance 
of the justices, goes in bodily fear. As it was not shown that there was any-
body going in bodily fear of the appellant, Lansbury, it was said on his be-
half that the order as to good behaviour was irregular. 

The substance of the argument in Lansbury’s favour was that prior to 
the Statute of Edward III a conservator or justice of the peace had only 
power to bind over people to keep the peace. An order directing a defen-
dant to find sureties for his good behaviour was unknown at that time, and 
therefore cannot be an authority for the making of the order to-day. The 
Statute of Edward III it was argued only gave power to take sureties for 
good behaviour from persons who had been “pillors and robbers in the 
parts beyond the sea.” And it was argued that the power of the justices by 
their commission independently of the statute to require a person to give 
sureties is confined to giving sureties to keep the peace. 

In Dalton’s Country Justice 1742 Edition it is set out that the justices 
of the peace have as well all the ancient power touching the peace which 
the conservators of the peace had by the common law, as also that whole 
authority which the Statutes have since added thereto. 

These decisions referred to in the case Lansbury v. Riley show that 
there was some doubt in the minds of the judges as to the real origin of the 
power of a magistrate to order sureties for good behaviour where a com-
plainant does not allege that the complainant was in bodily fear. But 
Avory, J., in his judgment says that he is content to rely on the judgment of 
Fitzgerald, J., in Reg. v. Justices of Queen’s County 10 L. R. Ir. 294, and 
this same judgment was adopted and acted upon as correctly stating the law 
of England on the subject by Lord Alverstone, C.J., in Wise v. Dunning 
(1902) 1 K.B. 167. In this case it was stated by Fitzgerald, J. “The founda-
tion of the jurisdiction is very remote and probably existed prior to the 
Statute of 1360-61, 34 Edward III, but 
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whatever its foundation may be, or by whatever language conveyed, we are 
bound to regard and expound it by the light of immemorial practice and of 
decision, and especially of direct modern decisions. It may be described as 
a branch of preventive justice in the exercise of which magistrates are in-
vested with large judicial discretionary powers for the maintenance of or-
der and the preservation of the public peace; whether it existed at common 
law or flows from the commission or has been conferred by Statute, it rests 
on the maxim or principle ‘salus populi suprema lex’ in pursuance of 
which it sometimes happens that individual liberty may be sacrificed or 
abridged for the public good.” 

From the above decisions it can be seen there was a certain amount of 
doubt about the common law powers of the magistrate in England, and to 
uphold the view that there was such power in the magistrate the judges had 
to rely mainly on the immemorial practice which operated as if there were 
such power vested in him. 

In this appeal before us immemorial practice cannot be cited as an au-
thority, but, in any event there does not appear to be any reason for doubt-
ing what the position of a magistrate is in the Colony having regard to the 
different Ordinances passed and in force at the moment. 

By these, power is given for the appointment of a magistrate and his 
duties and powers definitely set out and codified. Outside of these Ordi-
nances we do not see that a magistrate has any powers; therefore, the point 
raised by Mr. Stafford that the learned magistrate was wrong when he set 
out that his authority for making the order appealed from, was the powers 
vested in him at common law, appears to us to be sound, and if it were the 
only point in the case for consideration he would be entitled to succeed in 
this case. 

The result at the moment then is, that the learned magistrate had not 
power at common law to make this order, and he had not power under sec-
tion 82. 

The following section 83, interpreted with and read with the addition of 
section 83A., by the Criminal Justice Ordinance, 1932, clearly gives that 
power to the magistrate which he could have exercised in this case. This 
section gives the magisterial court power in any complaint to bind either 
the complainant or defendant to be of good behaviour, and the amendment 
gives the Court power to order a fresh recognisance with or without sure-
ties. 

With this authority in the Statute book it seems to us there was power 
in the learned magistrate to make the order he did in this case. And al-
though he has purported to act under the wrong section we think his order 
appealed from should be allowed to stand with the amendment that it is 
made under section 83 and not section 82. The appeal is therefore dis-
missed with costs, fixed at $25. 

Appeal dismissed. 
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JAMES COOK, Appellant,  

v.  

WILLIAM SOLOMON, Respondent. 

[1988. No. 86—DEMERARA.] 

BEFORE VERITY, C.J. (ACTING). 1938. JULY 18. 

Appeal—Mining dispute—Decision—Reasons of appeal—To be served 
within 6 weeks—Recognizance—To be entered within one month—Mining (Con-
solidation) Ordinance, Cap. 175, ss. 89, 90, 91. 

In the case of an appeal to the Supreme Court from a decision of the Commis-
sioner, Assistant Commissioner or a Warden, notice in writing of the reasons of 
appeal must be served within six weeks of the decision under section 90 of the 
Mining (Consolidation) Ordinance, Chapter 175, and security in the sum of $50 
for the due prosecution of the appeal must be given by the appellant within one 
month of the decision under section 91. 

Appeal from a decision of Dr. W. W. Besson, Warden, No. 5 Mining 
District, on a complaint brought before him under the Mining Regulations, 
1931. 

J. A. Luckhoo, K.C., for appellant.  

L. M. F. Cabral, for respondent. 

VERITY, C. J. (Ag.): This is an appeal from the decision of the Warden 
of No. 5 Mining District on a complaint before him under the Mining 
Regulations, 1931. 

A preliminary objection is taken on behalf of the respondent that the 
notice of grounds of appeal was not served within the time prescribed by 
section 90 of the Mining (Consolidation) Ordinance, Chapter 75, and that 
the appellant has failed to enter into a recognizance in the sum of $50 as 
required by section 91 of the same Ordinance. 

On behalf of the appellant it was argued that the provisions of sections 
90 and 91 of Chapter 175 apply to appeals to the Full Court from the deci-
sion of the Supreme Court on an appeal from the Commissioner, Assistant 
Commissioner or Warden and not to appeals from the decision of a War-
den. 

It is true that some ambiguity may appear to arise from reference in 
section 89 of Chapter 175 to appeals both from a Warden and from the Su-
preme Court, but the terms of the succeeding sections when read in the 
light of the Rules of Court, 1924, regulating appeals to the full Court from 
the decisions of a single Judge remove any such apparent ambiguity and in 
my view indicate clearly that the practice which appears to have been fol-
lowed Unquestioned in the past is that required by law. 



 103
The appellant in this case no doubt, for reasons not unconnected with 

the distance of his residence from that of his legal adviser, has failed to 
follow that practice and comply with the statutory requirements precedent 
to his right of appeal and the appeal must therefore be dismissed with costs, 
which I fix at $25. 

Appeal dismissed. 
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ELSIE HALEY, (Defendant) Appellant, 

v. 

T. A. MANNING, Sergeant of Police, No. 3148 (Complainant) 
Respondent. 

[1938, No. 131.—DEMERARA.] 

BEFORE FULL COURT: VERITY, C.J., (ACTING) & LANGLEY, J. 

1938. JULY 29. 

Appeal—Conviction—Sentence—Circumstances arising subsequent to—No 
ground of appeal—Cannot be considered on appeal—Summary Jurisdiction (Ap-
peals) Ordinance, cap. 16, s. 9. 

The Full Court has no jurisdiction under the Summary Jurisdiction (Appeals) 
Ordinance, Chapter 16, to vary a sentence of a magistrate by reason of circum-
stances which have arisen since the date of conviction and sentence. 

Appeal from a conviction by Mr. W. T. Lord, Travelling Magistrate, 
Essequebo Judicial District, on a complaint brought under section 28 of the 
Summary Jurisdiction (Offences) Ordinance, Chapter 13, against a woman 
for indecently assaulting a female. 

J. A. Luckhoo, K.C., for the appellant. 
E. M. Duke, acting Assistant Attorney-General, for the respondent. 

The judgment of the Court was delivered by the acting Chief Justice as 
follows:— 

In this case the appellant has abandoned every ground of appeal set out 
in the statement of reasons, but counsel on her behalf has asked that the 
sentence of the Magistrate be set aside and an order under the Probation of 
Offenders Ordinance, Cap. 21 be substituted therefor, by reason of circum-
stances which have arisen since the date of conviction and sentence. The 
circumstances are such as would lead, it is submitted, to a more sympa-
thetic consideration of the appellant’s case owing to her present condition. 

This Court has no jurisdiction to consider any such appeal. It is not a 
ground of appeal allowed by section 9 of the Summary Jurisdiction (Ap-
peals) Ordinance, Cap. 16, and no ground may be taken other than those set 
out in that section. The appeal must therefore be dismissed and the convic-
tion and sentence of the Magistrate be affirmed with costs fixed at $20. 
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It is open to the accused to take such steps as she may be advised to 

seek remission of the sentence from the proper authority. This Court has 
been asked to allow this appeal to stand over until such an application has 
been made and considered. This course does not commend itself on the 
ground either of convenience or propriety. 

Appeal dismissed. 
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GOURICK v. NASCIMENTO. 

[1937. No. 154.—DEMERARA.] 

BEFORE VERITY C.J., (Ag.) 1938. MAY 27, 30; AUGUST 5. 
Execution—Seizure and levy—By bailiff of magistrate’s court—Subsequently 

by marshal—Sale in execution by marshal—Application to Court to set aside—
Order by consent setting aside sale—No order as to costs—Action, does not lie to 
recover. 

Damages—Illegal levy and sale—Action for damages—Not necessary to have 
sale set aside—Expenses in setting aside sale—Not flowing from act of person 
making levy—Irrecoverable. 

The plaintiff, having secured a judgment in a magistrate’s court, obtained the 
issue of execution against a building, the property of the judgment debtor, and 
this building was duly seized by the bailiff of the magistrate’s court. The defen-
dant who held a judgment in the Supreme Court against the same judgment 
debtor thereafter caused to be issued a writ of execution and, thereunder, the 
marshal levied upon the same building and proceeded to sale despite notice that 
the same had previously been seized in execution of the judgment of the magis-
trate’s court. 

The plaintiff then took out a summons to set aside the sale, and, by consent of 
both parties, the sale was set aside, no order as to costs being made. 

The plaintiff, since then, secured the full fruits of his judgment but now 
sought to recover from the defendant the expenses incurred by him in obtaining 
the order setting aside the sale. 

Held, (1) that if there was anything irregular in the mode of execution, in the 
seizure or sale, and if thereby the plaintiff was deprived of the fruits of his 
judgment his remedy was by action for damages to which he would have been 
entitled without the need for any proceedings to set aside the sale; 

(2) that he had elected to take proceedings to set aside the sale, and that the ex-
pense or loss involved in so doing did not flow from the act of the defendant; and 

(3) that the action must therefore fail. 

S. I. Cyrus, for the plaintiff. 
R. G. Sharples, solicitor, for the defendant. 

Cur. adv. vult. 

VERITY, C.J. (Acting): In this case the plaintiff claims damages from 
the defendant in respect of an alleged trespass to property in his possession. 
The endorsement on the writ is hardly supported in terms by the allegations 
in the statement of claim or by the evidence adduced. It appears, however, 
that the plaintiff seeks to recover certain expenses and losses incurred and 
suffered by him in the following circumstances. The plaintiff having se-
cured a judgment in the magistrate’s court, obtained the issue of execution 
against a building, the property of the judgment debtor, and this building 
was duly seized by the bailiff of the magistrate’s court. The defendant who 
held a judgment in the Supreme Court against the same judgment debtor 
thereafter caused to be issued a writ of execution, and thereunder the mar-
shal levied upon the same 
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building and proceeded to sale despite notice that the same had before been 
seized in execution of the judgment of the magistrate’s court. The plaintiff 
then took out a summons to set aside the sale, and, by consent of both par-
ties, the sale was set aside, no order as to costs being made. The plaintiff 
has since then secured the full fruits of his judgment, but now seeks to re-
cover the expenses incurred by him in obtaining the order setting aside the 
sale. There are certain conflicts in the evidence as to the details of these 
proceedings, but they are immaterial to the present proceedings, which, I 
think, are covered by the decision in Holloway v. Turner and Rope, (1845) 
6 Q.B. 928 as limited and explained by Foxal v. Barnett (1853) 2 E. & B., 
928. The former case was an action of trespass for taking goods under a 
warrant of attorney and judgment afterwards set aside as illegal. The plain-
tiff claimed as damages the cost of setting aside the judgment but they were 
not allowed. In the latter case the plaintiff had been committed to prison on 
a coroner’s warrant and he was allowed to recover as special damages the 
cost of quashing the inquisition. Lord Campbell in the latter case said: “if 
the plaintiff had been discharged on a habeas corpus instead of being ad-
mitted to bail and had afterward got the inquisition quashed I should have 
thought that he could not have included the costs of quashing in his dam-
ages according to Holloway v. Turner.” There, the object was to recover 
the damages for seizing and selling the goods which he might have done 
without setting aside the judgment. 

So in the present case it appears to me that if there was anything irregu-
lar in the mode of execution, in the seizure or sale, and, if thereby the 
plaintiff was deprived of the fruits of his judgment, his remedy was by ac-
tion for damages to which he would have been entitled without the need for 
any proceedings to set aside the sale. He has elected to take such proceed-
ings but I cannot say that the expense or loss involved in so doing flows 
from the act of the defendant. In my view the rule in Holloway v. Turner 
applies, and the plaintiff is not entitled to the damages he now claims 
whether special or general. 

Judgment will therefore be entered for the defendant with costs to be 
taxed. 

Judgment for defendant. 
 



 108
THE BRITISH GUIANA AND TRINIDAD MUTUAL FIRE INSURANCE 

COMPANY, LIMITED, Plaintiff. 

v. 

THE COLONIAL TREASURER OF BRITISH GUIANA, 
Defendant. 

[1938. No. 165.—DEMERARA.] 

BEFORE VERITY, C.J. (Acting). 1938. JULY 25; AUGUST 5. 

Construction—Taxing Ordinance—Intention to create charge—Clear and 
unambiguous language—To be expressed in—Letter, not spirit, of law to be con-
sidered. 

In the construction of a taxing Ordinance the intention to impose a charge 
upon a subject must be shown by clear and unambiguous language. If the Crown 
peeking to recover the tax cannot bring the subject within the letter of the law, 
the subject is free, however apparently within the spirit of the law tile case might 
otherwise appear to be: the Crown fails if the case is not brought within the 
words of the Ordinance interpreted according to their natural meaning. 

A company not liable to capital duty under section 6 of the Tax Ordinance 
(No. 2). 1930 (No. 39) is also not liable to loan capital duty thereunder. 

Originating summons taken out by The British Guiana and Trinidad 
Mutual Fire Insurance Company, Limited, opposing an application by the 
Colonial Treasurer for the grant of fiat executio for the recovery of moneys 
alleged to be due by the company for loan capital duty under the Tax Ordi-
nance (No. 2), 1930, (No. 39). The facts and arguments appear from the 
judgment. 

H. C. Humphrys, for plaintiff. 
E. M. Duke, acting Assistant Attorney-General, for defendant. 

Cur. adv. vult. 

VERITY, C.J. (Acting): This is a summons taken out by a company in-
corporated by an Ordinance the terms of which exclude it from the opera-
tion of the Companies (Consolidation) Ordinance, Ch. 178. The aim of the 
proceedings is to secure a declaration that the company is not liable to a 
duty imposed on certain companies in respect of the issue of loan capital 
and to obtain an order refusing an application made by the Colonial Treas-
urer for parate execution to recover the amount of such duty. 

The statute by virtue of which the Colonial Treasurer seeks to impose 
this duty is sec. 6 (2) of Ord. No. 39 of 1930, but in order that the argument 
of counsel may be followed and a right interpretation be placed upon this 
subsection it is desirable that reference be made to the preceding subsec-
tion. 

These subsections read as follows:— 
“(1) Every company incorporated in this Colony shall pay at 
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the time of registration, or when registering or recording any authorised 
increase of capital as the case may be, a duty in the case of a company hav-
ing a share capital not exceeding fifty thousand dollars of one quarter per 
centum and in all other cases of one half per centum on the nominal capital 
or on the increase of registered capital.” 

“(2) Where any such company has issued any loan capital, it shall 
within one calendar month after such issue file with the Registrar of Joint-
Stock Companies a statement of the amount secured by the issue, and, sub-
ject to the provisions of this section hereinafter appearing shall pay at the 
time of filing a duty of one quarter of one per centum on the amount se-
cured by such issue.” 

It is not contested that in the construction of a taxing Ordinance “the 
intention to impose a charge upon a subject must be shown by clear and 
unambiguous language” (Oriental Bank v. Wight (1880) 5 App. Cases, 
842); that if the Crown seeking to recover the tax cannot bring the subject 
within the letter of the law the subject is free, however apparently within 
the spirit of the law the case might otherwise appear to be (per Lord Cairns 
in Partridge v. A.G. (1869) 4 H.L. 100), and that “the Crown fails if the 
case is not brought within the words of the Statute interpreted according to 
their natural meaning” (Attorney-General v. Earl of Selborne (1902) 1 
K.B. 388). 

The difference arises as to what is the natural meaning in accordance 
with which the words of the statute applicable to this case are to be inter-
preted. 

It is submitted on behalf of the Company that the words in subsection 
(2) “any such company” refer back to the terms of the preceding section 
and with this submission Mr. Duke on behalf of the Colonial Treasurer is 
most properly in agreement. While, however, Mr. Humphrys by such ref-
erence would confine the meaning of the words to any such company alone 
as would be affected by subsection (1), Mr. Duke submits that such refer-
ence is limited to the opening words of subsection (1) “every company in-
corporated in this colony”, and that the operation of subsection (2) is not 
confined to such incorporated companies alone as are subject to the duties 
imposed by subsection (1). 

In order to ascertain the true meaning of the words of these subsections 
when read together, for by this means alone may the intention of the legis-
lature properly be determined, it is necessary to examine them with care. 

Subsection (1) enacts that a duty shall be paid by every company in-
corporated in this colony “at the time of registration” or “when registering 
or recording any authorised increase of capital.” It is clear that this subsec-
tion imposes a burden only upon such companies incorporated in this col-
ony as are required to register, or to register or record any increase of capi-
tal. It could have no operative effect in regard to any company, such as the 
plaintiff 
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company which is not so required for there would be no time at which the 
duty imposed would be payable. 

Subsection (2) enacts that when “any such company” issues loan capi-
tal it shall file a statement with the Registrar and pay a certain duty. This 
subsection may clearly be construed to impose a burden on those compa-
nies in regard to which subsection (1) is operative. Can it be construed to 
impose a burden on any other company? 

In my view it cannot. Subsection (1) clearly imposed no duty on such 
other companies and can have no application to them whatever. It applies 
to companies which are under obligation to register and to such companies 
alone. The words of the succeeding subsection “any such company” clearly 
mean such company as is referred to in subsection (1), and by these words 
the operation of subsection (2) is confined to companies of the same kind 
and to them alone. 

The very general words in subsection (1) “every company incorporated 
in this colony” are limited in their meaning by the succeeding words of 
sole application to a certain class of company, and the qualifying word 
“such” in subsection (2) places an identical limitation upon the operation of 
this second enactment. 

There must therefore be a declaration that the plaintiff company is not 
liable to the duty imposed by subsection (2) of Ord. 39 of 1930 and that the 
application by the Colonial Treasurer for parate execution in respect of 
such duty should be refused (a). 

I certify the manner fit for counsel and the plaintiff company is entitled 
to the costs of this summons. 

Solicitors: F. Dias, O.B.E.; P. W. King. 

(a) See now section 11B of the Tax Ordinance, Chapter 37 as enacted by sec-
tion 5 of the Tax (Amendment) Ordinance, 1937 (No. 28). Section 11B came into 
operation on January 1, 1938.—EDITOR’S NOTE. 
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S. S. KHOURI v. ISABEL DASILVA. 

[1935. No. 29.—DEMERARA.] 

BEFORE CREAN, C.J., 1937. DECEMBER 13, 15, 16; 1938. JANUARY 26. 

Promissory note—Meaning of—Bills of Exchange Ordinance, Cap. 56 sec. 
84. 

A document was signed by Manoel Luiz da Silva in Brazilian Portuguese, and 
as translated, read as follows:— 

“Georgetown 24 March, 1930, $2,000, I Manoel Luiz da Silva declare that I 
“am indebted to Mrs. Maria Thomas in the sum of two thousand and five 
“hundred dollars, English money. I have paid on account five hundred dol-
“lars and the balance to be paid within the period of two years. 

I the debtor and signed 
“Stamp cancelled MANOEL LUIZ DA SILVA.” 

$2.40. 
Mrs. Maria Thomas endorsed the document for value received in favour of the 

plaintiff who sued the defendant in her capacity as executrix of Manoel Luiz da 
Silva, deceased. 

No debt was in fact due by da Silva to Mrs. Thomas on March 24, 1930, and 
so there was no consideration for the making of the document of March 24, 
1930. 

Held, that the document was not a promissory note, that it was therefore not a 
negotiable instrument, and the plaintiff was consequently not entitled to sue 
upon it. 

Action by the plaintiff on a document alleged to be a promissory note 
made by the defendant’s testator for $2,000 in favour of Mrs. Maria Tho-
mas who endorsed it in favour of the plaintiff for value received. 

J. A. Luckhoo, K.C., for plaintiff. 
H. C. Humphrys, K.C., for defendant. 

Cur. adv. vult. 

CREAN, C.J.: This action is brought by Samuel Solomon Khouri to re-
cover from Isabel daSilva the sum of $2,000 which sum it is alleged by the 
plaintiff is due to him on foot of a document dated the 24th March, 1930, 
signed by Manoel Luiz daSilva and alleged by the plaintiff to be a promis-
sory note. 

The plaintiff’s case is founded almost entirely on the evidence of one 
Carlos Thomas who was formerly a merchant in Georgetown but was ad-
judicated insolvent on the 28th January, 1935. This witness had several 
business dealings with the above Manoel daSilva continuing up to the 12th 
September, 1933, when Manoel died. Probate of his will was issued to Isa-
bel daSilva, his widow, on the 27th November, 1933, and she is now sued 
in her capacity as executrix of Manoel for the amount set out in the docu-
ment above referred to and alleged to be a promissory note. 
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From the evidence of Carlos Thomas it appears that Manoel daSilva 

was the owner of the ranch Santa Fe near the Brazilian border on the Brit-
ish Guiana side, and that there were negotiations going on for a consider-
able time between them with a view to Carlos Thomas acquiring a partner-
ship in the ranch. The price to be paid for such partnership was evidently 
$6,500. Thomas became a partner in 1932. 

It is said by Carlos Thomas that, apart from these negotiations, he bor-
rowed from his wife $1,200 in 1929 and $800 from his mother-in-law in 
the same year, both of which sums he lent to Manoel daSilva. This witness 
says he lent the $2,000 to daSilva in 1929, not in one sum but in small 
amounts and that he entered them up in his book. The witness further says 
that he got $500 from his wife in 1927 and that $720 were due to her by 
him for salary in 1927 but he did not pay her any salary for 1928. All the 
money he got from his wife and mother-in-law was put into his business, 
and the $2,000, the amount for which the above document was signed, was 
all lent in 1929 by him to daSilva and the document was drawn up on the 
24th March, 1930. 

As the money lent to the deceased daSilva is said by Carlos Thomas to 
have been in reality his wife’s money and that of his mother-in-law bor-
rowed from them for his business, he got daSilva to sign the above docu-
ment acknowledging that he owed Maria Thomas, his wife, the $2,000. 

Maria Thomas left her husband Carlos, 12 months ago; but before leav-
ing him, she had endorsed this document over to the plaintiff herein and on 
it he sues as if it were a promissory note and negotiable. 

The document is written in Brazilian Portuguese and as translated 
reads:— 

“Georgetown, 24th March, 1930. $2,000 
“I Manoel Luiz daSilva declare that I am indebted to Mrs. Maria 

“Thomas in the sum of two thousand and five hundred dollars, 
“English money. I have paid on account five hundred dollars and 
“the balance to be paid within the period of two years. 

I the debtor and signed, 
“Stamp cancelled MANOEL LUIZ DA SILVA.” 

$2.40. 

This document it is said by Carlos Thomas was given by his wife as a 
guarantee for a debt of $800. Later in his evidence he says that the plaintiff 
Mr. Khouri advanced money to his wife in 1984 to pay house expenses, in 
all about $200 and that this alleged promissory note was endorsed to him as 
security for the repayment of this sum of $200. If the latter part of this evi-
dence is correct the plaintiff holds this document for $2,000 as security for 
the advance by him of $200. 
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On the evidence given by Carlos Thomas I am not prepared to hold 

that he owed his wife any money at the time this document was signed by 
the deceased daSilva. The story he tells is so improbable and his book of 
accounts in such a state of chaos that it is impossible to accept them as 
proof of this debt of $2,000 to his wife. 

As there was no debt due by Carlos Thomas to his wife, there could be 
no debt due by the deceased, da Silva to her; therefore, there was no con-
sideration for the making of the document sued upon as there was nothing 
done forborne or suffered by this lady in respect of the alleged promise 
contained in this document. 

The result of this finding is that even if the above document were to be 
considered as a promissory note and negotiable, there was no consideration 
for it and therefore an action on foot of it could not succeed. But in my 
opinion even if the definition of a promissory note (section 84 of the Bills 
of Exchange Ordinance, Chapter 56) were extended to its utmost limits the 
document sued on herein could not come within such definition and con-
sequently this action must be dismissed with costs. 

Judgment for defendant. 

Solicitors: Francis Dias, O.B.E.; J. Edward deFreitas. 
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LUTCHKUMAR, Appellant (Defendant), 

v. 
RAMSALUK, Respondent (Plaintiff). 

[1938. No. 135—DEMERARA.] 
BEFORE FULL COURT: VERITY, C.J. (Acting) & LANGLEY, J. 

1938. JULY 29; AUGUST 17. 
Practice—Pleading—Money-lender—Party alleging—Burden of proof—

Money-lenders Ordinance, Cap 68, s. 2—Statutory exceptions to definition of 
money-lender in—Burden of proof on money-lender. 

Money-lending—Registered money-lender—Registered address—Transac-
tion other than at—When lawful—Money-lenders Ordinance, Cap, 68, s. 2 (d). 

Where a person pleads that another person is a money-lender, the onus is on 
the former to establish the fact. 

The burden lies on the money-lender to prove that he comes within one of the 
statutory exceptions contained in section 2 of the Money-lenders Ordinance, 
Chapter 68. 

When a registered money-lender whose business it is to lend money comes to 
a place other than his registered address and carries not there a transaction hav-
ing the characteristics of a genuine business loan of a professional moneylender, 
it must be taken, in the absence of evidence to the contrary, that he is carrying 
on his money-lending business at the latter place. 

No system of loans will fall within exception (d) to section 2 of the Money-
lenders Ordinance, Chapter 68, (which provides that “money-lender” does not in-
clude any one in good faith carrying on the business of banking or insurance or in 
good faith carrying on any business not having for its primary object the lending 
of money, in the course of which and for the purposes of which he lends money), 
unless such loans are in substance and actuality directly incidental to the business 
which is the primary object and pursuit of the person who makes the loan. 

Any contract entered into in contravention of the provisions of the Money-
lenders Ordinance, chapter 68, is null and void. 

Appeal from a decision of Mr. F. O. Low, Stipendiary Magistrate Esse-
quibo Judicial District. The facts and arguments appear from the judgment. 

E. G. Woolford, K. C., for the appellant. 
E. V. Luckhoo, for the respondent. 

Cur. adv. vult. 
VERITY, C.J. (Acting): This is an appeal by the defendant from a judg-

ment of the Stipendiary Magistrate of the Essequibo Judicial District en-
tered in favour of the plaintiff who sued to recover the amount due on two 
promissory notes made by the defendant in his favour. 

It appears that the respondent is a registered money-lender who at 
places other than any of his registered addresses, made two loans to the 
defendant. The money was required by the defendant for the purpose of 
clearing for rice planting certain lands at Caledonia of which he was a ten-
ant. Caledonia is the property of one Ballia, the respondent’s reputed wife, 
the legal 



 112
title to which is vested in her, although the learned Magistrate found that 
the land was bought with the money of both the respondent and Ballia. The 
Magistrate also found that it was usual and indeed necessary for loans to be 
made to tenants in order to induce persons to rent the lands and that this 
was the object of the present loans. 

It was submitted on behalf of the appellant that these loans were made 
in contravention of section 4 (b) of the Money-lenders Ordinance, Cap. 68, 
which forbids a registered money-lender carrying on the money-lending 
business at any address other than his registered address. It was further 
submitted that the respondent could not therefore recover the sum due upon 
the promissory notes in question the contracts being illegal and void. 

On behalf of the respondent it was submitted that in respect of those 
particular transactions he came within the provisions of section 2 (d) of the 
Ordinance and was a person in good faith carrying on a business not having 
for its primary object the lending of money, but in the course of which and 
for the purpose of which he lent money. 

On this view the learned Magistrate found in favour of the respondent 
and entered judgment accordingly. It is in these circumstances that this ap-
peal is brought. 

No exception is taken by the appellant to the findings of fact made by 
the Magistrate, save as to his finding that the property was purchased by 
the moneys of both the respondent and Ballia in regard to which it is ar-
gued that the unsupported word of the respondent is insufficient in itself to 
establish satisfactorily such a conclusion. In the main, however, the argu-
ments of counsel are addressed to the interpretation placed upon the facts 
by the learned Magistrate. While a Court of Appeal is careful to refrain 
from readily interfering with the findings of fact by a trial judge who has 
an advantage which, it has been said, the Court of Appeal can never recap-
ture, it is in no worse position than he in regard to the proper interpretation 
to be placed on those findings and it is its duty carefully to consider 
whether or not the facts justify the conclusions on which the judgment is 
based and the method adopted in arriving at those conclusions. 

It has been held that whereas in the first place onus lies upon the de-
fendant in such a case as this to establish the fact that the plaintiff is a 
money-lender it is upon the plaintiff that the burden lies of proving that he 
comes within one of the statutory exceptions such as those provided by 
section 2 of the Ordinance: Fagot v. Fine (1911) 105 L.T. 583. In the pre-
sent case it is admitted not only that the respondent is a money-lender, but 
that he is a registered money-lender, and if he seeks to bring himself in re-
gard to these particular transactions within the provisions of section 2 the 
burden of proof lies upon him. It is a burden not easy of discharge, for as. 
was said by 
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Lord Atkinson in Cornelius v. Phillips (1918 A.C. at p. 214) “When a reg-
“istered money-lender, whose business it is to lend money, comes to a 
“place other than his registered address and carries out there a transaction 
“having the characteristics of a genuine business loan of a professional 
“money-lender, it must be taken, in the absence of all evidence to the con-
“trary that he is carrying on his money-lending business at the latter place.” 
Again McCardie, J., in Edgelow v. Mac Elwee (1918) 1 K.B. 205, said “No 
“system of loans will fall within exception (d) unless such loans are in sub-
“stance and actuality directly incidental to the business which is the pri-
“mary object and pursuit of the person who makes the loans.” That this 
principle is not foreign to the local Ordinance is shown by the provisions of 
section 3 (4) which in regard to the re-opening of transactions by a money-
lender uses the following words “the foregoing provisions of this section 
“shall apply to any transaction which whatever its form may be is substan-
“tially one of money-lending by a money-lender.” 

The conclusion must not be drawn from these decisions that in no cir-
cumstances can a money-lender enter into a transaction by way of loan in 
the course of a business entirely unconnected with his money-lending busi-
ness. Lord Atkinson was careful to avoid any such conclusion by his use of 
the words “in the absence of all evidence to the contrary.” At the same 
time, however, such evidence must establish that such loans are “in sub-
stance and actuality” incidental to a business other than money-lending 
which is “the primary object and pursuit of the person who makes the 
loan.” 

The facts in this case may be looked at from two points of view, firstly, 
that the respondent in relation to Caledonia is carrying on a business the 
primary object of which is not the lending of money, but that incidental 
thereto he finds it necessary to make loans or advances to tenants; or sec-
ondly, that in the course of his business as money-lender he has taken ad-
vantage of his relation to the management of Caledonia to secure for his 
money-lending business persons who find it necessary to obtain loans for 
clearing lands held by them as tenants of that property. 

The test in this and in every case as to which of these interpretations is 
the correct one lies in determining what in substance and actuality is the 
nature of the transaction, and the determination of this question is in every 
case not a matter affecting the finding of specific facts but of the right in-
terpretation to be placed upon those facts by the proper application of the 
principles of law provided by statute and laid down by judicial decision. 

In deciding therefore what is the substance and actuality of these trans-
actions the facts must be given careful consideration and it must be borne 
in mind that the respondent is in fact a registered money-lender, that he is 
not the legal owner of the 
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property and that whatever may or may not be the equities as between Bal-
lia, and himself in regard thereto he has not, by the laws of this Colony, 
any estate legal or equitable therein; that the tenants are in no sense his ten-
ants; that no contract of loan was entered into by Ballia, the landlord, either 
directly or through the respondent as her agent; that the loans therefore do 
not partake of the nature of advances to tenants such, for instance, as those 
crop advances so frequently made by landlords to tenants without interest, 
but that by reason of the character of the lender, the relationship of the par-
ties and the comparatively high rate of interest they do in point of fact have 
the “characteristics of a genuine business loan of a professional money-
lender.” 

In view of the particular circumstances of this case we are of opinion 
that the learned Magistrate erred when he concluded that in relation to 
these transactions the plaintiff was not a moneylender and that he was 
therefore at fault when he proceeded to enter judgment on that conclusion. 

One other point arises but it is not one on which there appears to be 
doubt. It has been already decided by the Courts of this Colony as well as 
by the Courts in England prior to the passing of the Money-lenders Act, 
1927, which makes specific provision in this regard, that contracts entered 
into the contravention of the provisions of the Ordinance are null and void. 
This being so in view of our opinion as to the nature of the transaction the 
basis of the respondent’s claim, the decision of the learned Magistrate must 
be reversed and judgment entered for the defendant with costs here and in 
the Court below. The costs of this appeal are fixed at $34.00. 

LANGLEY: J., concurred. 
Appeal allowed. 
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PERTABSINGH, Appellant (Defendant), 

v. 

F. T. DEABREU, Respondent (Complainant). 

[1938. No. 197.—DEMERARA.] 

BEFORE FULL COURT : VERITY, C.J. (ACTING) AND LANGLEY, J. 

1938. AUGUST 17, 26. 

Larceny—Praedial larceny—Land not a garden, orchard, nursery ground or 
pleasure ground—Garden or orchard—Implication of enclosure—Farm on open 
land—Meaning of—Summary Jurisdiction (Offences) Ordinance, cap. 13, s. 76. 

Appeal—Conviction—Sentence—Magistrate viewing circumstances reason-
ably could not properly have imposed—First offender—No circumstances of miti-
gation—No ground for interference. 

A garden or orchard implies enclosure. 
On a charge under section 76 of the Summary Jurisdiction (Offences) Ordi-

nance, Chapter 13, for stealing plantains growing on land which was not a gar-
den, orchard, pleasure-ground or nursery ground, evidence was led that the plan-
tains were growing in a farm on open land and that the farm itself was open 
land. The defendant was convicted, and he appealed on the ground that there 
was no evidence that the land was not a garden, orchard, pleasure-ground or 
nursery-ground. 

Held, that there was sufficient evidence from which it could reasonably be 
concluded that the land was not a garden, orchard, pleasure-ground or nursery-
ground. 

P. was convicted of praedial larceny and sentenced to three months’ impris-
onment with hard labour. He had no previous convictions. He appealed on the 
ground that, as he had never been previously convicted, the sentence was one 
that the magistrate could not have imposed had he viewed the circumstances 
reasonably. 

The appellant neither tendered to the magistrate nor suggested to the Appeal 
Court any circumstances whatever in mitigation of the gravity of the offence. In 
the magistrate’s court he failed either to attend or to offer excuse for his non-
attendance. 

Held, that the magistrate was right in holding as serious an offence which in 
all agricultural communities strikes a severe blow at the livelihood of its inhabi-
tants, and that the sentence was not harsh or excessive or such as could not rea-
sonably have been imposed on a proper view of the circumstances. 

Deane v. Franklin, Full Court, 9.11.1934, explained. 

Appeal by the defendant from a conviction by Mr. J. A. Veerasawmy, 
Stipendiary Magistrate, East Demerara Judicial District. The facts and ar-
guments appear from the judgment. 

E. V. Luckhoo, for the appellant. 
E. M. Duke, acting Assistant Attorney-General, for the respondent. 

Cur. adv. vult. 
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The judgment of the Court was delivered by the acting Chief Justice as 

follows:— 
This is an appeal from the conviction by the Stipendiary Magistrate of 

the East Demerara Judicial District for an offence under section 76 (1) of 
the Summary Jurisdiction (Offences) Ordinance, Chapter 13. 

In the first place it is submitted that the offence as laid has not been es-
tablished and that the conviction under that section is unsupported by the 
evidence. The ground of this submission is that the evidence did not spe-
cifically negative that the open land on which the plantains the subject of 
the charge were growing was a “garden, orchard, nursery-ground or pleas-
ure-ground.” 

It is true that no witness gave direct testimony that the land was none 
of these things, but there is direct evidence that the plantations were grow-
ing in a farm on open land, and that the farm itself is open land. This evi-
dence is in itself sufficient to negative any supposition that the plantains 
were growing in either garden or orchard, for the ordinary meaning of 
these words, as defined for instance in the Shorter Oxford Dictionary, im-
plies enclosure. It negatives, with equal sufficiency, any suggestion that the 
land was a nursery-ground, that is, a piece of ground where young plants 
are reared till fit for transplanting. It would be almost fantastic to conclude 
that the land described in the evidence could reasonably be defined as a 
“pleasure-ground.” While it is necessary that there should be evidence 
bringing the case within the terms of the section there is no necessity for 
specific denial by some witness for the prosecution that the land is any one 
of the things excluded by the statute. It is sufficient if there is evidence as 
in this case, from which the Magistrate can reasonably conclude that the 
land is neither garden, orchard, nursery-ground nor pleasure-ground. The 
conviction will therefore stand. 

In the second place it is submitted that in all the circumstances and as-
suming, in the absence of evidence to the contrary, that the appellant has 
never been previously convicted, the sentence is harsh and such as the 
learned Magistrate could not have imposed had he viewed the circum-
stances reasonably. The case of Deane v. Franklin decided by the Full 
Court on 9th November, 1934, was cited by counsel for the appellant. It is 
necessary to point out, in view of the frequency with which this case is 
cited, that the learned Judge, while referring in general terms to a certain 
tendency of the modern practice of the Court, was careful to preserve the 
principle that the avoidance of sending first offenders of good character to 
prison is subject to the circumstances of each case. In that case there were 
special circumstances in view of which the Court came to the conclusion 
that the order of the Magistrate should be varied. In the present case we are 
unable to see any such circumstances. The appellant neither tendered to the 
Magistrate nor suggested to this Court any circumstances 
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whatever in mitigation of the gravity of his offence. In the Court below he 
failed either to attend or offer excuse for his non-attendance. In this Court 
he has attempted to escape conviction by appealing in vain upon an alleged 
technical defect in the evidence. 

The learned Magistrate was right in holding as serious an offence 
which in all agricultural communities strikes a severe blow at the liveli-
hood of its inhabitants. We cannot think that the sentence is harsh, exces-
sive or such as could not reasonably have been imposed on a proper view 
of the circumstances. 

The conviction and sentence are therefore affirmed and the appeal is 
dismissed with costs fixed at $21.44. 

Appeal dismissed. 
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CLEMENT SEABRA, Plaintiff. 

v. 
F. G. FERREIRA, Limited, Defendants. 

[1937. No 39.—BERBICE.] 
BEFORE LANGLEY, J. 1938. JUNE 27, 28, 29, 30; SEPTEMBER 5. 

Master and servant—Servant to serve faithfully—Pawnbroking business—Pledge by 
manager—In name of another—Article pledged overvalued—Amount advanced exces-
sive—Personal interests of servant—Duty to employer—Conflict between—Immediate 
dismissal—Ground for. 

Master and servant—Employer’s business—Discussion of private affairs of—Between 
servant and stranger—Bad faith—Gross misconduct—Immediate dismissal—Ground for. 

Master and servant—Dismissal—Grounds—Need not be stated to servant—May not 
be known to master at time—Sufficient if pleaded and proved at trial. 

Where a servant entered into transactions and used the discretion entrusted to him in a 
way in which his employer’s interests came into conflict with his own personal interests, 
such a situation constituted conduct on the part of the servant as would justify his imme-
diate dismissal. 

Where a manager of a business discussed the private affairs of his employer’s business 
with a stranger this constituted gross misconduct and would justify his immediate dis-
missal. 

It is not necessary that a master, when dismissing a servant, should state the grounds of 
dismissal. 

It is immaterial whether, or not the grounds for dismissal were known to the master at 
the time of dismissal, provided that good grounds for the dismissal existed in fact at the 
time the dismissal took place. 

On September 1, 1934, C. S. entered into a written contract with F. G. F., Ltd., to serve 
the company as manager of a pawnbroking business for a period of 5 years. It was one of 
the terms of the contract that C. S. should serve the company faithfully. 

C. S. owned a gold watch and strap: they were not a good security for a loan of more 
than $10. 

On March 13, 1935, C. S. pledged with the pawnbrokery the gold watch and gold strap 
in the name of N. M. for an advance of $20, and redeemed them on March 15, 1935. On 
May 4, 1935, C. S. pledged with the pawnbrokery the watch and strap in the name of N. 
M. for an advance of $30, and redeemed them on May 31, 1935. On the last mentioned 
date C. S. pledged with the pawnbrokery the watch and strap in the name of N. M. for an 
advance of $15. The reason for making the pledges in the name of N. M. was that C. S. 
did not want it known to his employer or to any other person that he had pledged his 
watch. The Company did not know of the first two transactions of pledge until the hear-
ing of the action by C.S. for wrongful dismissal. 

Some time after May 31, 1935, a director, after the close of business one day, on mak-
ing a snap check of the values of loans on pledged articles, could not find the watch and 
strap in the vault of the pawnbrokery: they were in fact on the wrist of C. S. who was 
there and then ordered by the director to return the watch and strap to the vault at once. 
He was also ordered to redeem the pledge as too much money had been lent on it. C. S. 
went into the direction of the vault as if he was returning the watch and strap, and the di-
rector thought that he had done so. However, he neither returned the watch and strap to 
the vault nor redeemed them. 

The pledge became a forfeited pledge on June 1, 1936. 
In February, 1937, C. S. took to P. the gold watch and strap along with another watch 

which was pledged with the pawnbrokery, and he arranged for the transfer of a hair 
spring balance from the latter watch to the watch 
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which he had pledged on May 31, 1935, and which had become a forfeited pledge on 
June 1, 1936. 

On April 16, 1937, C. S. without any reasonable cause or excuse showed to P. an old 
private cash book belonging to his employers, and he discussed with P. the finances of 
the company and the respective merits of the directors in such a way as to try and prove 
that one of them had caused the financial position of the Company to become worse and 
unsound. 

The Company dismissed C. S. on April 22, 1937. No reasons were stated in the letter 
intimating the dismissal. 

In June, 1937, on a search being made by a director the gold watch pledged by C. S. on 
May 31, 1935, was not found in the pawnbrokery. The strap for the gold watch, and the 
other watch which was taken by C. S. to P., in February, 1937, were, however, there. 

In November, 1937, a director found in P’s custody the said gold watch which had be-
come a forfeited pledge and which ought to have been in the pawnbrokery. 

Held, (1) that a loan in respect of a sum in excess of the loan value of an article should 
not have been granted by the manager except with the approval of the directors; 

(2) that the deceit of the manager in making the pledges in a name other than his own 
could only have been intended to deceive his employers and was a serious breach of duty 
to them; 

(3) that by the removal of the watch from the safety of the pawnbrokery vault he was 
improperly risking his employers’ property, and that he was thereby converting the trans-
action from one of loan with pledged security (which was only wrong because it should 
have had his employers’ approval) into taking his employers’ property without any ex-
cuse for doing so; 

(4) that it could not be truly said that the director had condoned the continuance of the 
pledge when his order concerning it had not only been disobeyed but the article itself 
subsequently had become the subject of a disgraceful transaction; 

(5) that as the manager entered into transactions and used the discretion entrusted to 
him in a way in which his employers’ interests came into conflict with his own personal 
interests, a situation was created which constituted conduct on the part of the manager as 
would justify his immediate dismissal; 

6) that the discussion by the manager of the private affairs of the Company with a 
stranger were acts of bad faith and a breach of the covenant to serve his employer faith-
fully, and in itself provided ample grounds for his immediate dismissal. 

Action by the plaintiff Clement Seabra against F. G. Ferreira, Limited, 
for $1,800 damages for wrongful dismissal. The facts appear from the 
judgment. 

J. A. Luckhoo, K.C., for the plaintiff. 
H. C. Humphrys, K.C., for the defendant. 

Cur. adv. vult. 

LANGLEY, J.: Claim is made in this action for the sum of $1,800 dam-
ages arising from an alleged breach of contract committed by the defen-
dants when they dismissed the plaintiff from their service on the 22nd 
April, 1937. 

The defendants entered into a written contract with the plaintiff on the 
1st September, 1934, wherein the latter was engaged in the capacity of 
clerk in charge of a pawnbroking business for a period of 5 years—a posi-
tion of trust in which he exercised a considerable unsupervised discretion. 

The third clause in the contract is relevant to the issues now before me. 
Amongst other things it includes the provisions 
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“that the employee shall serve the company faithfully for the said term, 
etc.” I have to consider whether what the plaintiff did was a breach of the 
terms of the contract or a breach of one of the implied obligations which he 
owed to his employer. Was he disloyal to his employer? He must not be. 
Did he enter into transactions and use the discretion entrusted to him in a 
way in which his employer’s interest came into conflict with his own per-
sonal interests? Such a situation would, in my opinion, constitute conduct 
on the part of a servant as would justify his immediate dismissal. 

My first task is to establish the facts of the case which, in my opinion, 
have been proved. That necessitates a very careful consideration of the 
weight which can rightly be given to the evidence of the principal wit-
nesses, as there has been a conflict of evidence between that given by the 
plaintiff, on the one hand, and the defendant and his witnesses on the other 
hand. The difficulties have not been lessened by the numerous amendments 
made after the pleadings were closed. 

The primary cause of the dismissal of the plaintiff by the defendants 
was the alleged disclosure of confidential information by the plaintiff with-
out authority to one Paltoo. It was clear from the evidence that such disclo-
sure could not be said, if made, to come within the course of his service to 
his employer. It was no part of his duty to deal with the account containing 
the information alleged to have been disclosed, nor to disclose that or any 
other matter concerning his employers’ financial affairs to Paltoo. 

The plaintiff’s version of the alleged disclosure is that Paltoo came to 
the pawnbrokery about 10 a.m and said he had something very private to 
tell him. 

Subsequently, Paltoo said that he had been to the private house of 
Menezes, a senior employee of the defendants, and that Menezes had told 
Paltoo that only a war could save the firm. 

The plaintiff says that he told Paltoo that he did not believe it: that as 
far as he knew the firm was in a sound position. Paltoo then asked him how 
he knew that? The plaintiff remembered—most conveniently—that he had 
a ten year old cash book in his desk and—on the spur of the moment—he 
decided to bluff Paltoo by producing this book, and reading from it favour-
able figures. 

There can be no question that this alleged conversation has served most 
interesting aspects. Assuming it to be true, how does it affect the interests 
of the parties? Obviously, if a senior member of a firm did say that only a 
war could save the undertaking it would be most derogatory to that firm’s 
financial reputation. I find it difficult to believe that any responsible em-
ployee would be so foolish and disloyal as to make such an injurious 
statement, especially to such an unimportant person as Paltoo. 

So much for the firm’s interests. Let me now examine Mr. 
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Menezes’ interests. How could the spreading of such a rumour do anything 
but hasten the financial collapse of his employers and thus throw him out 
of employment: if indeed that statement was a true description of the firm’s 
financial position. 

Now how was the plaintiff affected by this statement made to him? If 
true then he soon would be out of employment. If he thought it false was 
not his clear duty to his employers to report the matter? 

It was far too serious a matter to the firm, as a man of the plaintiff’s 
business capacity must have realised, to be met by silly bluffs. Here, there-
fore, we have the position that knowledge had come to him of a serious 
slander of his employers’ financial reputation—a gross act of disloyalty—
all the more serious because it was said to have originated from a senior 
employee of the firm. Knowledge which the plaintiff must have realised 
would adversely affect all concerned. Yet the plaintiff does nothing but 
make matters worse by attempting a silly bluff which could deceive neither 
Paltoo nor any other person. 

Another aspect is that there had been—according to the evidence—
some friction between Menezes and the plaintiff. Was Paltoo a party to a 
conspiracy attempting to trap the plaintiff into making a verbal indiscre-
tion? That seems unlikely since Paltoo could hardly anticipate that he 
would be shown the cash accounts of the firm. There was no evidence that 
Paltoo could know of the existence of the old cash book, nor that the plain-
tiff had any current cash books in his custody. 

Paltoo stated that this interview took place when he pledged a ring. He 
pledged two articles, on separate occasions, on Friday 16th April, 1937. 
(See p. 184. Pledge Book B). 

Paltoo’s version of this interview with the plaintiff is a different story. 
Paltoo said he told the plaintiff that he had heard that Menezes was go-

ing to “left” the firm, to get discharged. The plaintiff replied that he would 
not be surprised because he had a book which showed a big balance in Mr. 
Roza’s time. The plaintiff said he did not know what the present balance 
was but he could find out in a jiffy. 

The plaintiff then went to his desk and produced a book from which he 
read a total figure which Paltoo cannot remember. Paltoo saw the book up-
side down across the counter and, in fact only read the figures “1927.” It is 
a coincidence that the only figures he did see completely exposed the bluff 
of the plaintiff. 

Paltoo said the interview between them terminated at that point. 
These two accounts of this interview are uncorroborated directly by 

any other witnesses as they were alone. 
If I accept either version it is clear that no material information con-

tained in any of the defendants’ books of accounts was 
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disclosed. What was said by the plaintiff on that occasion was what might 
be an act of disloyalty to his employer and thus justify his dismissal. 

I will say at once that I was not favourably impressed by either of these 
witnesses and I should not be prepared to arrive at any definite finding of 
fact on the unsupported testimony of either of them. Of the two Paltoo’s 
version seems to me to be more likely. 

The task of placing a value on their testimony is not made easier by the 
next step taken in this matter by these two witnesses. On the one hand Pal-
too professed friendship with the plaintiff yet when he realised—as he says 
he did—that the plaintiff had done something he considered to be very 
wrong: instead of warning him of a matter which was within the knowl-
edge of these two friends only, he betook himself to Menezes and “told 
tales.” 

Judging by the evidence and subsequent actions of Ferreira and Mene-
zes, Paltoo gave the latter the impression that Seabra had shewn him a pri-
vate book of account of the firm and had been very wrongly discussing the 
private affairs of the firm with him, an outsider. 

On the other hand, Seabra did nothing more than tell untruths to Paltoo 
although a man of his mentality and experience could not fail to see the 
necessity of warning his employers of their position with such rumours in 
circulation. 

Taking the evidence as a whole I do not accept Paltoo’s version that he 
saw nothing of the account book but the year 1927. I consider that Seabra’s 
admission to Ferreira—which he repeated in this Court—that he had shewn 
the book to Paltoo would not have been made had he merely quoted ten 
year old figures from it, with Paltoo only able to see the book upside down 
from the other side of the counter. 

I will briefly review the evidence which has brought me to this conclu-
sion. 

Menezes, as a result of the tale-bearing of Paltoo, very properly made a 
report to his employer, who at once questioned Seabra. 

I am of opinion that Ferreira’s evidence of that first interview is impor-
tant. He asked Seabra if he had been showing any books of the firm to any-
one or discussing their private business. He says Seabra denied it. At this 
interview Ferreira, Menezes and Seabra were present. Ferreira left saying 
he would get to the bottom of the matter. 

It will be seen that the account book was mentioned from the first. 
After this interview he sent for Paltoo and, as a result of information 

given by Paltoo, under his instructions Menezes searched for and found the 
old cash book “J.” 

Ferreira has sworn that later that afternoon Seabra came to him and 
admitted that he had shown Paltoo the account book. 

Seabra corroborates the admission at the second interview with 
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his employer that day, but negatives the evidence that he denied that trans-
action when he was taxed with it at the first interview. 

Finally, Seabra has told the Court that he went to Mrs. Ferreira—the 
senior member of the firm—and told her the whole story. That lady con-
firms the evidence to a material extent. 

The significance of this action on the part of Seabra is the tacit admis-
sion that his conduct was so wrong that he expected dismissal. Otherwise, 
he would hardly have tried to get Mrs. Ferreira to intercede on his behalf, 
with her son. 

Very wisely, Ferreira decided to take time to consider what action he 
should pursue, after the second interview with Seabra. Having discussed 
the matter with his mother, the next morning the third interview took place 
at which Seabra and Paltoo were confronted and questioned by Ferreira in 
the presence of Menezes. 

The various versions of this third interview do not differ to any mate-
rial extent, except on the subject of the checking of the overdue pledges. 

As a result of this final interview Ferreira confirmed the verbal dis-
missal of Seabra by his letter of the 22nd April, 1937, (“C.2”) in which he 
informed Seabra that the directors of the firm had decided to dispense with 
his services as he had committed a breach of his agreement. The particulars 
of the breach were not stated therein. 

It was held in Ridgway v. Hungerford Market Co. (1835) 3 Adolphus & 
Elias, p. 171, that it is not necessary that a master so writing a letter of 
dismissal should state the grounds on which he is taking action. 

I am of opinion that there can be no doubt that when the letter was sent 
the cause of dismissal was what I will describe as the Paltoo incident. 

On the evidence adduced, I find that without any reasonable cause or 
excuse Seabra did show to Paltoo the old private cash book of the firm and 
that he discussed the finances of the firm and the respective merits of 
Messrs. Rosa and Menezes in such a way as to try and prove that the latter 
had caused the firm’s financial position to become worse and unsound. 

Coming from a man in Seabra’s position of trust in the firm the disclo-
sure of this information might well have a most detrimental effect on the 
credit of the firm—financial and otherwise—in the community. 

Whether it did or not is immaterial as either the shewing of the account 
or the disclosure of the firm’s financial position would certainly be acts of 
bad faith, breaches of the covenant to serve his employer faithfully (Clause 
3) and provide ample grounds in my opinion for his immediate dismissal. 

It is not necessary for the firm to prove that they have suffered as a re-
sult of his conduct P.F. 542. 

It cannot be denied that at his interview with Paltoo he was 
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involving himself unnecessarily in matters which were dangerous to his 
employers’ financial interests and acted in a disloyal manner to them, 
probably in a desire to injure the reputation of Menezes. 

Whatever the motive was, the nature of the act was clearly detrimental 
to his employers’ commercial reputation. Mr. Luckhoo rather pressed that 
aspect as an excuse but could not bring himself to suggest that it was a jus-
tification for the conduct of his client Seabra. 

Mr. Luckhoo also raised the issue that the old cash book “J” related to 
the affairs of the firm before it was converted into a private company and 
they did not relate to the defendants in this action. I do not know whether 
he considered the defunct firm not in existence should have been added as 
a party to this action. 

The pleadings allege that the plaintiff showed certain private books be-
longing to the defendants. Whether the cash book in question related to a 
period before or after the incorporation of the defendant company, there 
can be no doubt that they belong to the defendant company as it is now 
constituted and the unauthorised disclosure of the contents of such a book 
would be highly improper. This book is a private and relevant account of, 
and relevant to, the affairs of the business. 

In Pearce v. Foster (1886) L.R. 17 Q.B.D. 539, C.A., Lord Esher, 
M.R., said: “The rule of law is, that where a person has entered into the 
position of servant, if he does anything incompatible with the due or faith-
ful discharge of his duty to his master, the latter has a right to dismiss him. 
The relation of master and servant implies necessarily that the servant shall 
be in a position to perform his duty duly and faithfully, and if by his own 
act he prevents himself from doing so, the master may dismiss him . . . the 
question, is whether the breach of duty is good ground for dismissal.” 

Finding as I do, that the defendants were justified in dismissing the 
plaintiff on account of his gross misconduct in disclosing their private ac-
counts to Paltoo there is little practical effect in my reviewing the other 
points raised in evidence. They have been raised, however, and as they 
confirm the conduct of the plaintiff perhaps it would be as well if I com-
plete my task. 

As I have said already, Seabra was dismissed on his misconduct on the 
Paltoo incident, but it was held in Ridgway v. Hungerford Market Co. 
(1835) that it is immaterial whether or not grounds for dismissal were 
known to the employee at the time of such dismissal provided good 
grounds for the dismissal existed in fact at the time action was so taken. 

Therefore, if the defendants can establish what I shall call the watch 
incidents, additional justification for the dismissal of the plaintiff is pro-
vided. 

In the evidence adduced by the parties the first entry relating to the 
watch and strap appears on 31st May, 1935—p. 41, Pledge 



 125
Book B—as an advance of $15 to “N. Melville” of 19 Village with a gold 
watch and gold strap as security No. 205. The column for date of redemp-
tion and amount of profit are blank; except for a tick appearing in the for-
mer. This tick is said to indicate that at some date after May, 1936, the se-
curity would become forfeit. 

The value of the articles pledged being in excess of $5, section 13 of 
the Pawnbroking Ordinance, Chapter 69, requires disposal—apart from 
redemption by owner—by public auction. 

This item was duly entered in the Overdue Pledge Book (p.7) but no 
entry of sale appears. That it was not sold is admitted. These are all the en-
tries appearing in connection with security No. 205. 

The plaintiff’s version of this transaction was that at that date he 
needed money for a partnership business in pigs, which he was interested 
in with one N. Melville. He did not want it known to his employer or any 
one that he had pledged his watch. 

He did not tell his employer. He did not tell his partner that he was us-
ing his name in the transaction. 

Accepting that story as true for the moment, it is apparent that this de-
ceit in the name could only have been used to deceive his employers, there-
fore that fact was a serious breach of his duty to his employers. 

This story does not end there. 
Menezes has told the Court that once, when the pawnbrokery was 

closed, he carried out a snap check of the values of loans on pledged arti-
cles. 

He found pledge 205 but could not find the watch and strap in the 
vault. He reported the matter to Ferreira, who questioned Seabra. Both 
Ferreira and Menezes say Seabra had the watch, etc., on his wrist. 

If that was so, and I accept their evidence, Seabra’s action was made 
more culpable. 

Not only had he misused his discretion by entering into a transaction 
unknown to his employers—whereby his personal interests conflicted with 
his duty as a servant in his particular capacity—but he was, by the removal 
of the watch pledged from the safety of the pawnbrokery vault improperly 
risking his employers’ property. 

Moreover, he was thereby converting the transaction from one of loan 
with pledged security—which was only wrong because it should have had 
his employers’ approval—into taking his employers’ money without any 
excuse for doing so. 

Both Ferreira and Menezes say that Seabra was ordered to return the 
watch and strap to the vault at once and redeem the pledge as the watch had 
been valued too high. Menezes says he saw Seabra go in the direction of 
the vault, as if complying with 
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the order. Ferreira says he thought his instructions had been carried out. 

Seabra denies this whole incident. At this point I will deal with Mr. 
Luckhoo’s submission that even if the evidence of Ferreira and Menezes is 
to be accepted, Ferreira having elected to continue Seabra in his service 
after the breach of duty cannot subsequently treat that incident as ground 
for dismissal. Had Seabra returned the watch to the vault at once and re-
deemed it within a short while Mr. Luckhoo’s submission would have had 
the support of the judgments of a range of cases commencing with Hurton 
v. McMurtry (1860) 5 Hurlstone & Norman’s Reports p. 667. 

Mr. Luckhoo’s hypothetical submission however, does not fit the facts 
of this case as there was no compliance by Seabra with his employers’ in-
structions. 

He did not redeem pledge 205. The entries show it was entered as a 
forfeited pledge long after June, 1935. 

Paltoo has sworn that Seabra took the watch to him about February, 
1937, together with another watch (“L”) and arranged for the hair spring 
balance to be transferred from watch (“L”) to his watch “F.” 

I accept Paltoo’s evidence with great caution, but he is supported to a 
material degree by Mr. Rosa who said he found the gold strap without the 
watch “L” about June, 1937, and also “L” which Paltoo said had been re-
turned by them. 

This story receives further support from Ferreira who stated that in 
consequence of a report made to him in November, 1937, he sent for Paltoo 
who produced to him the watch “F” which according to the entries made in 
the books by Seabra should have been in the vault. 

Under these circumstances it cannot be said truly that Ferreira con-
doned the continuance of the pledge when his order concerning it had not 
only been disobeyed but the article itself is alleged to have been the subject 
of a disgraceful transaction. 

The crux of the watch transaction is whether or not it had been carried 
out with the knowledge and approval of the employer. 

Seabra was given a position of trust and wide discretion by his em-
ployers. Let me provide a concrete example of how a person so placed 
could abuse that trust. It must be remembered that Gonsalves—called as an 
expert witness on pawnbrokery custom and practice—said he would not 
lend more than $10 on this watch Ex. “F” Even after pressing he said per-
haps $15 as a personal loan. If a personal loan, that involves the approval 
of the employer who could authorise any amount. 

Now for my example based on evidence procured by me from the 
plaintiff solely to support this principle, or lack of principle, 
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in overvaluing an article given as security for a personal secret pledge to an 
employer. 

I have in no way accepted this evidence in arriving at my decision 
which I may say was quite clear in my mind before I reserved judgment in 
this case. 

I must confess I am at a loss to understand how the plaintiff reconciles 
this additional evidence with his oath to tell the whole truth when dealing 
with pledge No. 205, I am at a greater loss to understand why the defendant 
did not produce this evidence. 

When I was tracing pledge 36 other entries came to my notice in the 
pledge book. Firstly, there appears on the 13th March 1936 (p. 26, Pledge 
Book B) an advance of $20 to N. Melville, No. 19 Village with one gold 
wrist watch and gold strap as security No. 6. In the relevant columns en-
tries show these articles were redeemed two days later on the 15th March, 
1935, and 20 cents paid in interest. A regular transaction apparently. Sec-
ondly, there appears on the 4th May, 1935, an entry (p. 36, Pledge Book B) 
as an advance of $30 to the same N. Melville of 19 Village with one gold 
watch and gold strap as security No. 27. In the relevant columns entries 
show that on the 31st May, 1935, this pledge was redeemed and 60 cents 
paid as interest. The plaintiff has now informed me that it was the same 
watch and strap and that his employer did not know of these transactions. 

Thus it is seen that if such a practice of personal pledges were allowed 
it would provide opportunities for gross overvalues being placed on securi-
ties. Here are articles which an expert values at $10 being valued at two 
and three times that amount. 

It provides a striking example of the results which can be expected 
when the action of an employee brings his personal interests in conflict 
with his employers’ interest. The concealment of the transaction from his 
employer shows that Seabra realised that was the position. Such conduct is 
entirely incompatible with faithful service to an employer. 

In passing, the suggestion that other similar acts of employees in other 
businesses would provide either justification or excuse for such conduct is, 
in my opinion, entirely fallacious. Equally so is the suggestion that because 
the employer could authorise extension of time for redemption or redemp-
tion of forfeited articles actually advertised for sale the employee could 
grant such a concession in the case of articles owned and pledged secretly 
by himself. 

There can be no question that an employee’s personal interest in a 
pledge creates a totally different position. In that case he represents both 
his own and his employers’ interests in circumstances where they conflict 
with each other. To place himself in that position without informing his 
employer of the true state of affairs is a serious breach of good faith in his 
duty to his employer and would justify his dismissal on a single occasion. 
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During the cross-examination of Seabra he was asked about an occa-

sion when his last employer sent him to Georgetown to purchase U. S. A. 
gold coins. 

Seabra at once asked the Court whether he was bound to answer the 
question. The Court explained to him—to the satisfaction of his counsel—
the law whereby a witness may refrain from answering questions which in 
his opinion may incriminate him. 

Seabra said he refrained from answering. During the adjournment of 
the Court Seabra had the opportunity of obtaining legal advice on his posi-
tion in this matter. Next morning he stated that he had left his last employ-
ment voluntarily. 

Seabra had every right to exercise his privilege. His action in doing so 
proves no dishonesty but it is evidence of a desire to escape answering 
questions on oath in connection with a previous employment and inciden-
tally of a mentality sufficiently alert to recognise the possibilities of the 
cross-examination. 

Amendments to the pleadings were made in respect of two cases where 
pawn tickets were issued by Seabra for lesser sums than those entered in 
the pledge book by him. The salient point of these transactions is that the 
system whereby the cash was balanced daily would leave an excess bal-
ance of one dollar in each case, unless the plaintiff paid two persons a dol-
lar each in excess of the sum entered on their tickets. The system lends it-
self to fraud on an extensive scale. On the one hand, an employee would 
anticipate being present to pay the extra money should the pledger redeem 
his or her pledge. There would be the risk of his being absent, but in the 
case, he might attempt to excuse himself by pleading honest mistake. On 
the other hand, if the goods pledged were not redeemed, the employer 
would lose his money and would be quite unaware of his loss. 

Taking the particular circumstances of these cases. The articles owned 
by Mrs. Greaves were pledged by a servant who in not now available. Mrs. 
Hunter stated definitely she received only the amount mentioned on the 
ticket, and I accept her evidence. 

It would be necessary that several such others debits should be proved 
to establish fraud and I am not prepared to arrive at that finding on proof of 
one incident. 

That mistakes arise in the issue of these tickets I can well understand 
although there is little doubt in my mind that by the time Seabra had bal-
anced his cash on these dates, he knew that he was one dollar in pocket but 
did not bring that amount into account. 

Finally, towards the end of the hearing another amendment by the de-
fendants was introduced in respect of security No. 36. 

This entry appears on the 6th April, 1935 (p. 31, Pledge Book 
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B) as a loan of $15 to N. Melville of 19 Village with one gold wrist watch 
and one gold neck chain (Security 36). 

No redemption entries appear, and it was duly entered in the Overdue 
Pledge Book (p. 5 M) with an additional note. M. $2 Defendants made 
various allegations in respect of this item. 

Plaintiff produced a book entitled Jewellery Made Book (Exhibit “T”) 
which at p. 52 shows these articles duly entered. The entries purport to ana-
lyse transactions in the disposal of pledged articles during the period Sea-
bra was in charge. It is entered in a most confusing way, but the totals on 
the page appear to include a sum of $2 as proceeds of part sale. 

I find the explanation sufficiently convincing to weigh down the scales 
in favour of Seabra in that matter. Chiefly because the defendants obvi-
ously knew but little of the matter and proved less. 

The Court finds in favour of the defendants as the dismissal of the 
plaintiff was justified by his misconduct and orders the plaintiff to pay the 
defendants’ taxed costs. I certify the action as fit for counsel. 

Judgment for defendants. 

Solicitors: E. A. Luckhoo, O.B.E.; V. D. P. Woolford. 
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HENRIETTA CHARLOTTE FOX, Plaintiff,  

v.  

BOOKERS DEMERARA SUGAR ESTATES, LIMITED, 

AND  

M. HERNANDEZ, Defendants. 

[1938. No. 35.—DEMERARA.] 

BEFORE LANGLEY, J. 1938. SEPTEMBER 20, 21, 22, 23; OCTOBER 15. 
Bailment—Possession by bailee—Chattel—Damage to—Action by bailee—

Maintainable. 
Damages—Injury to property—Actual pecuniary loss sustained. 
Negligence—Damage—Injury—Cause of—Negligence of two or more per-

sons—Liability—Joint and several. 
Motor vehicles—Dangerous driving—Interests of community—Safety of pub-

lic who might be in vicinity at time—To be protected. 
A bailee in possession of a chattel may sue for damage done to the chattel in 

the same manner as if he was the owner. 
B was in sole control of a car which he hired from A, there was a collision be-

tween A’s car and C’s car caused by the negligence of B, and by the negligence 
of C. The collision could have been averted if C had not been negligent. 

Held, that A, was entitled to recover in an action for negligence from B, and 
C, or from either of them. 

Injury to property is only visited with damages proportioned to the actual pe-
cuniary loss sustained. 

Where a complaint is made against a driver of a motor vehicle for dangerous 
driving the primary interests which should govern the decision of the magis-
trate’s court are not those of the driver, but the interests of the community. 

Where the drivers of two cars are charged, the question to be determined is 
not which of the two drivers is to blame, but did either or both drive in such a 
manner as might endanger the safety of members of the public who might have 
been in the vicinity at the time. 

Action by the plaintiff Henrietta Charlotte Fox against Bookers Dem-
erara Sugar Estates, Limited, and M. Hernandez for the sum of $800 dam-
ages alleged to have been caused to her Ford motor car No. 4274 by reason 
of the negligence of the servants of the defendants. The facts and argu-
ments appear from the judgment. 

C. V. Wight, for the plaintiff. 
H. C. Humphrys, K.C., for the first named defendant. 

Cur. adv. vult. 
LANGLEY, J.: This claim is for $800 damages in respect of injuries sus-

tained to the property of the plaintiff in consequence of a collision between 
a Ford motor car No. 4274 (hereafter called the Ford) and a Plymouth mo-
tor car (hereafter called the Plymouth). 



 131
The question of ownership of the Ford has been raised. The plaintiff 

purchased this car from T. Geddes Grant, Limited, under the terms of an 
agreement between them dated 2.11.1935 for the sum of $1,047.19 (Ex-
hibit E), the plaintiff having the legal right to terminate the hiring. 

This agreement is described as an “agreement for hire” but the evi-
dence adduced showed plainly that it was the intention of the parties to sell 
and purchase, respectively, the Ford on what is commonly called “the in-
stalment plan.” 

The purchase price was to be paid by instalments of $275.21 cash on 
delivery and the balance of the purchase price by monthly instalments of 
$30 each. 

It has been held that the substance of such a transaction must be ascer-
tained by a consideration of the rights and obligations of the parties, to be 
derived from a consideration of the whole agreement: Helby v. Matthews 
(1895) A.C. 471. 

The plaintiff having the legal right to terminate the hiring by virtue of 
clause 7 of the agreement, a strict legal interpretation of that document 
would not support a sale, and I am unable to see how that right of the plain-
tiff to return the car can be ignored, if the ruling in Helby v. Matthews is 
accepted. 

The ownership therefore must remain vested in Geddes Grant thereby 
creating a bailment with the plaintiff as bailee. 

There can be no question of agency arising in the relationship between 
Geddes Grant and the plaintiff as she was in no way acting on behalf of 
that firm, nor was she employed for the purpose of placing them in any 
contractual relationship with third parties in respect of her use of the Ford. 

A clear distinction must be drawn between the rights existing between 
Geddes Grant and the plaintiff, on the one hand,—rights in which we are 
not interested in this action—and rights between the plaintiff and the de-
fendant Hernandez in a dual capacity, firstly, as hirer of the car, secondly, 
jointly with the other defendants as wrongdoers. 

It is really immaterial whether the ownership of the Ford vested in 
Geddes Grant or the plaintiff because, assuming, as I have found it to be, 
vested in Geddes Grant the right to sue against a wrongdoer would vest in 
the latter as bailee. Having decided that point, it is now necessary to con-
sider the position as it existed on the 9th December, 1937, between the 
plaintiff and Hernandez. 

According to the evidence of the plaintiff, that relationship changed in 
detail but not in principle. The plaintiff lets cars on hire to the general pub-
lic. Hernandez was controlling the Tower Hotel and, in that capacity, could 
divert to the plaintiff any of his customers who wished to hire motor trans-
port. He had owned his own car but had sold it prior to the date of the colli-
sion. He employed William Charles a licensed car driver, 
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as what witness described as a general factotum. The latter drove the car 
owned by Hernandez prior to the sale of it. 

Hernandez made an arrangement with the plaintiff whereby she would 
supply a car for his continuous use at any time he wanted it. Only Charles 
was to drive it and Hernandez paid a reduced hiring fee on that account. 

Hernandez allowed this account with the plaintiff to fall into arrears, 
and the latter modified the terms of the agreement by making Hernandez 
provide his own petrol for this car. The plaintiff continued to condition the 
car. In spite of the fact that Hernandez received 20 per centum on all busi-
ness he sent to the plaintiff he still was in debt to her for car hire at the date 
of the collision. Apparently, the plaintiff only continued to allow him to 
hire the car because she was afraid of losing the trade of the tourists which 
Hernandez had power to send her. The fact that Hernandez failed to pay his 
debts to the plaintiff would not alter the contractual relationship between 
them. 

It seems clear from the evidence that at the time of the collisions Her-
nandez was hiring a car from the plaintiff and was in sole control of it. 

It is true that on one occasion the plaintiff did send for the car allotted 
to the use of Hernandez but she supplied another in substitution. It is also 
alleged that sometimes when Hernandez was not using it, this car was used 
by the plaintiff for other purposes of her own. 

I cm find no remnant of control of the car by the plaintiff on the occa-
sion of the collision. Charles was never the servant of the plaintiff. Because 
the car was hired on the condition that only Charles should drive it, in no 
way brought him under the control of the plaintiff. 

As I have said, the evidence of the plaintiff, which I accept, makes the 
position clear that Hernandez was in possession of a car hired from the 
plaintiff over which he, through Charles, had complete control. 

The evidence showed also that Charles, the paid servant of Hernandez, 
was proceeding from the Post Office in Hincks Street to the Officers’ Mess 
at Eve Leary via the western end of North Road on his employer’s busi-
ness. 

The question as to whether or not Charles was the servant and agent of 
Hernandez is one of fact and I have no hesitation in answering that ques-
tion in the affirmative. 

It has not been questioned that Joseph Mitchell was driver of the Ply-
mouth and was acting as a servant in the course of his employment of the 
Bookers Demerara Sugar Estates, Limited. 

The position therefore was that the cars was being driven by the ser-
vants of the defendants respectively and the financial responsibilities for 
what occurred would rest with the defendants. 

I will next deal with the ground when the collision occurred. 
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The western portion of High Street where it intersects North Road, is 

30 feet wide. On the north side of that cross road, High Street broadens to 
74 feet at first and 60 feet in front of the entrance of the Assembly Rooms. 

High Street then runs into another cross road into which the traffic of 
five roadways flows. 

The night traffic is lighter than in the daytime in this area, and only 
four cars appear to have been in the locality when the collision took place. 
Of those two were stationary on the western side of High Street, outside the 
entrance of the Assembly Rooms. 

At this point North Road is 20 feet wide, but where it intersects High 
Street it broadens to 32½ feet on account of the under approach of the 
Georgetown Club. 

Important factors emerge from these dimensions. Firstly, all cars enter-
ing this area from any of the 7 roads which converge into it should exercise 
extra caution. Secondly it provides abnormal visibility for those approach-
ing and the area in which cars can manoeuvre. There are no blind corners. 
There is no excuse for any car under proper control to cause a different 
situation therein. 

The Plymouth was proceeding North along High Street: The Ford east 
along North Road. The latter is a less important thoroughfare at that point, 
than High Street. 

An important issue to decide is the distance away from the point of 
contact of the two cars at which their respective drivers could see the other 
car approaching. 

I have drawn a violet line on the plan which in each case is midway be-
tween the centre of the road and the pavement. These lines should be ap-
proximately the positions of the drivers of the cars travelling on a clear 
road. 

I have drawn a third line, making an equilateral triangle with its base 
resting on the red lamp at the corner of the Hand-in-Hand Office situated 
on the South-Western corner of the High Street-North Road cross road. 

This base line, provides an approximate line of vision where the two 
drivers could see a car approaching on the other road. 

The sides of that triangle were 63 feet long from base to apex. There-
fore, whenever either car reached the points B. C. respectively the other car 
was visible for 63 feet before the point of contact approximately. 

I will now deal with the story of Charles, the driver of the Ford. I am 
quite unable to accept his evidence. He said he was travelling in an easterly 
direction along North Road with the intention of turning left-handed into 
High Street and going North. The approaches of the Georgetown Club 
made his route particularly easy as it provides an extra 12 feet 9 inches in 
width. He could have turned skirting the standing cars (3889 and 4257) and 
left approximately 9½ feet for cars to pass outside him on 
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their correct side of the road. In actual fact had he done this he would not 
have been outside a line continued from the western side of High Street. 

The position of the Ford when struck cannot be reconciled with that of 
any car attempting so to turn that corner. If the pace at which it was travel-
ling was so great as to cause it to be where it was, any further attempt to 
turn would have carried over the grass and into the canal on the eastern 
side of High Street. 

I doubt whether a Ford could accelerate to such a speed in the short 
distance from Hincks Street, where it is alleged to have made a standing 
start and then turned a corner. 

The facts of the case therefore point to this alleged intention to turn 
north being untrue. Charles for some reason which he has not disclosed, 
was crossing High Street at right angles when he was struck and had no 
intention of turning at all. That does not help the case except to prove the 
testimony of Charles untrustworthy. 

The absence of any skid marks from the Ford is a curious fact. It is a 
light car, 1690 pounds. The police looked for then without success. 

As is usual in collision cases: Charles says he was travelling at 12 to 15 
miles per hour. Taking the miles that would mean about 20 feet per second. 
On that basis the Plymouth should have been visible for at least 3 seconds 
before the collision Charles said he could have pulled up his car in less 
than 4 feet. In fact he had over 30 feet in which to do so if his story of ap-
plying his brakes at the corner of North Road could be accepted. Two wit-
nesses say he did so apply his brakes. Clemand was standing on the north-
western corner of North Road and High Street. He is a chauffeur and im-
pressed me as a good witness. From his evidence, apparently, he formed 
the opinion at the time that Charles was more in fault than Mitchell. He 
estimated that the Ford was travelling at 20 miles per hour when it was in 
front of him. He heard the screeching of the Ford brakes and says that after 
that it travelled 20 feet. At 20 miles per hour the car moving at about 30 
feet per second would give Charles only two seconds in which to act after 
the Plymouth had passed the point of visibility for a car proceeding east in 
North Road. 

Summing up this evidence the following points are indicated:— 
1. The Ford was travelling too fast. 
2. It was not stopped when it might have been when entering High 

Street. 
3. It was in a position when struck in which under no circumstances 

should it have been if the evidence of Charles could be accepted. 
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4. The collision could have been avoided if the Ford had been under 

proper control. 
The evidence as to the movements of the Plymouth is rather fuller. The 

skid marks caused by the drastic stopping of the heavier car provides better 
testimony of what happened. 

On the plan they are placed in the wrong position. Assuming that the 
measurements of the position of the Ford to be correct, I accept them as the 
off rear corner of the Ford is precisely to the south west corner of High 
Street and North Road. 

The northern end of the skid marks should terminate at least 5 or six 
feet south from the position where the Ford came to rest. 

That one would expect for three reasons: 
(1) because as the Ford turned over and remained on its side there 

would be its width between the point where it was at rest and the point of 
impact. 

(2) a travelling body 1300 pounds heavier than the standing body 
would tend to move the lighter body away from the heavier body at the 
point of contact. 

(3)  there would be a space between the bumper of the Plymouth and 
tyre points of contact of front wheels making the skid marks. 

It is necessary to shift the skid marks of the Plymouth at least 5 feet 
further south from the point at which they are shown on the plan. This cor-
rection was confirmed by the Police witness who took the measurements 
when recalled by the Court. I am inclined to think that the point of impact 
was further south still, but I will give Mitchell the benefit of that doubt. 

The corrected position indicates that Mitchell put on his brakes when 
his back wheels were at a point nearly in line with a line continued from 
the edge of the southern pavement of North Road which I have shown as 
D. E. This is important in considering visibility. 

In considering the movement of the Plymouth it must be remembered 
that it had four-wheel brakes. That is to say, that all tyres would commence 
to make skid marks at approximately the same time. The action of the back 
wheels being earlier and more drastic than the front wheels. That the front 
wheels were making marks is proved by the fact that the terminations of 
the skid marks were too near the Ford for them to have been caused by the 
back wheels of the Plymouth. 

Accepting these facts, the commencements of these skid marks were 
made by the back wheels and terminations made by the front wheels. 
Therefore, the actual distance from the point where the brakes were applied 
travelled by the Plymouth with locked wheels was the length of the skid 
marks less the distances between the point of the tyre contact and the ex-
tremities of the car. 

The Plymouth is shown on the plan as 15 feet long. I estimate the 
measurements of the tyre contacts as approximately 30 
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inches at each end, which makes the distance between them about 10 feet. 

Accepting this entirely approximate figure the distance travelled by the 
Plymouth whilst advancing against her brake power was 14 feet. 

Corroborated evidence made it clear that the brakes of the Plymouth 
were very powerful. 

Having regard to the comparative results of the impact between the two 
cars the Plymouth would appear to have almost come to rest when it struck 
the Ford. 

Had it travelled forward after impact drag marks would have been 
shown. 

These conclusions based on substantial evidence indicate that the Ply-
mouth was not travelling at 30 miles per hour. 

Having regard to her final resting place it is clear that the driver was 
out of control of his car from the moment he put on his brakes. Probably, 
the result of the impact accentuated that state of affairs and caused the sub-
sequent movements of the car after the point of contact. 

I will now deal with the evidence of Mitchell. He says he heard the 
brakes of the Ford applied: that it stopped suddenly in front of him when he 
expected it to pass, that he applied his brakes and swerved to the left: that 
he was travelling at 15 miles per hour: that he was 18 feet away when the 
Ford stopped: that he first noticed the car when it was right in front of him 
practically, 14 feet away. He reported that he expected it to go through. 

The constable Kingston says the skid marks were straight and showed 
no signs of swerving. 

The damage to the two cars was equally consistent with two causes. Ei-
ther the movement forward at the moment of contact or the turning to the 
left of the Plymouth at that time. It might also be due to both happenings. 

There can be no question that Mitchell should have seen the Ford when 
he was 20 feet from the point where he applied his brakes. Yet he says he 
did not notice it until it stopped in front of him practically. He admits hav-
ing heard the screech of the brakes earlier. 

On his own evidence therefore he was keeping a grossly negligent look 
out when approaching an area where extra caution was necessary and did 
not stop when he had ample opportunity to do so. 

Assuming that something happened to the Ford which caused Mitchell 
to apply his brakes, that must have happened a second, possibly two, before 
he did so. If but one second he would travel approximately 22 feet (at 15 
miles per hour) before he applied his brakes. 

It is certain that Mitchell’s brain had grasped that fact when 
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he was approximately 30 feet away from the point of contact—point F—
and the Ford had been visible from a point 30 feet further South (B). 

At that point three courses were opened to him. He could have turned 
either East or West along North Road with ample room if his car had been 
under proper control when originally saw the Ford. He could have stopped 
his car. He could have passed in front or behind the stationary Ford. De-
ducting the length of the Ford from the width of the space on the northern 
side of the North Road area (86 feet) he had over 60 feet in which to pass 
in front or behind the Ford. 

Yet the skid marks prove conclusively that right up to the actual point 
of contact he deviated neither to the right nor the left. 

On Mitchell’s own evidence it is clear that he did not see a car which 
had been visible for 60 feet although he was approaching a cross roads 
when extra caution is always necessary. Further than that, he admits that he 
was warned by the screech of the tyres of the Ford and saw it when it was 
30 feet away when he saw the car stop in front of him and yet continued in 
a straight line, right to the point of contact when he had ample room to go 
correctly behind it or more riskily in front of it. 

In my opinion, his action was not prompted by an error of judgment. It 
was the culmination of a failure to keep a proper look-out and driving the 
car at a pace which in that area gave him insufficient control. 

Whatever negligence Charles may have been guilty of, there can be no 
question that had Mitchell been driving with proper care and attention no 
collision need have taken place. 

The issue raised before me is not one where contributory negligence is 
being set up as a defence against a plaintiff claiming relief but my duty is 
to apportion the blame between two defendants whose negligence has 
caused a plaintiff’s loss. I am of opinion that the collision could have been 
avoided by the exercise of ordinary care and skill on the part of Mitchell. 
On the other hand, the driving of Charles is inexplicable. His position when 
struck was completely inconsistent with his expressed intention of turning 
north into High Street. 

Again, Mitchell was equally to blame because unless the Plymouth was 
travelling far too fast he had more than ample opportunity of avoiding the 
admittedly difficult position created by the bad driving of Charles. That is 
assuming, the highest, that Charles stopped when he should not have done. 

The sum of my findings, therefore, is that both drivers in turn were 
solely responsible for the collision. Charles by driving with reckless negli-
gence placed himself where he should never have been. Mitchell was 
placed in a difficult position by the action of Charles and equally by his 
own failure to keep a proper look-out. 
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He, however, had ample opportunity of dealing with that situation and thus 
avoiding the collision. 

I am of opinion that the plaintiff is entitled to recover from either or 
both the defendants. Hernandez has failed to appear, but the other defen-
dants have their remedy to recover from Hernandez his half share of the 
loss of this action, if they have to pay the whole. 

Lord Blackburn in The Margaret (1884) 9 A.C. 873 in dealing with 
apportionment of damages in cases involving contributory negligence ex-
pressed the opinion that Admiralty and common law actions were governed 
by the same principles in that matter. The circumstances of this case are not 
completely on all fours, but I am of opinion that the principles should gov-
ern this case. 

I have now to decide the question as to how much damage the plaintiff 
has suffered and the evidence is most unsatisfactory. 

The agents, who sell the car, say it is impossible to repair this Ford. 
Witnesses from garages say that it could be done but gave no estimate of 
the cost. 

Mrs. Fox stated that some time ago the agents said they would allow 
$600 on this car if she handed it in and purchased a new one. That is an 
artificial figure because the car handed in would have some second hand 
value and the sale of a new car carries a commission from the makers into 
the pocket of the agent selling it. It is a well known trade practice for 
agents to share that commission with a customer purchasing a new car. 

Speaking generally, injuries to property are only visited with damages 
proportioned to the actual pecuniary loss sustained: Durham v. Clare 
(1902) 2 K.B. 293. I have not been given much assistance by either party in 
my duty of arriving at the plaintiff’s loss. 

She claims $800 for damages done to her car and also has proved cer-
tain loss on account of garage fees for the car after the collision on Decem-
ber 9th, 1937. 

That sum would certainly be more than sufficient to purchase a similar 
Ford car to the one damaged, and, were I to allow it, the plaintiff would 
have also the damaged car for whatever that is worth. 

The defendants have given no indication in the evidence of their wit-
nesses as to the present value of the damaged car. It may have one value if 
repairable, but a much smaller one, if only of use for providing spare parts. 

It would be in the interest of the agents, obviously, who sell Fords to 
say it could not be repaired here. With that evidence adduced it was for the 
defendants to prove that the car could be repaired, how much such repairs 
would cost and the value of the car when repaired. No evidence on these 
lines has been produced. I am thus compelled to use my own judgment and 
try and arrive 
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at the value to be paid by the defendants to replace a second hand Ford of 
the type damaged. 

When new it costs approximately $1050. That price includes provision 
for deferred payments of the purchase money. 

Taking all the circumstances of that case I have fixed the sum of $400 
as being adequate to repair the loss of the plaintiff. That figure takes into 
account the sum which she may obtain for her damaged car. It appears 
from the letter produced dated 7th January, 1938, addressed by the first 
defendant’s solicitors to the plaintiff’s solicitors that the Police very prop-
erly charged the two drivers involved in this collision. The reply to that 
letter indicates that Mitchell was acquitted. The nature of the charges is not 
indicated. 

In the interests of the community I consider it desirable to comment on 
these proceedings. It should be emphasized at once in fairness to the Mag-
istrate involved that almost certainly the evidence produced in the Sum-
mary Court would not be so full as that produced in this Court. Probably, 
no plan was produced which is a most important factor. 

The point I wish to make is that in that area where caution is particu-
larly necessary the facts of this case show very clearly that no collision 
should have occurred. 

The principle which should govern the decision was primarily not as to 
the interests of the drivers but the interests of the community. It was not the 
question of which driver was to blame but did either the one or the other or 
both drive in such a manner as might endanger the safety of members of 
the public who might have been in that vicinity at the time. There should 
have been no doubt as to the answer to that question. 

Both drivers should have been heavily punished not only by fines—
probably paid by their employers, but by the withdrawal of their driving 
licences for substantial periods. 

If men act with the negligence and recklessness which was displayed 
by both drivers on this occasion they should not be allowed to continue in 
charge of what are lethal weapons. 

This is the second judgment I have written this week emphasising the 
necessity of Summary Courts being guided by this principle. Moreover, 
there seems to be a strong tendency to permit unnecessary technicalities of 
evidence in speeding, dangerous driving and negligent driving offences to 
frustrate to a very considerable extent the laws intended to protect the com-
munity. Such a policy disheartens the Police, and encourages that minority 
of car drivers to take even more risks than they already do. 

My comment here does not refer to the majority of drivers, who realize 
their responsibilities. 

A further point has arisen in this action. Counsel complacently 
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informed the Court that there were grave doubts as to the validity of the 
Traffic Regulations in force in the colony. 

Too many good citizens have been slaughtered on the roads within the 
short period I have been here to justify inaction on the part of those con-
cerned with the regulation for such state of affairs to continue for one un-
necessary day if that is the present state of affairs. 

As regards the punishment of such offenders may I stress another es-
sential principle of law. 

It seems to be forgotten that even though hardships may accrue to indi-
vidual wrongdoers breaking the law, when they are punished, it is the in-
terests and safety of the community which should come first. Bad drivers 
may become unemployed and cause hardships to their dependents, that 
hardship however is no excuse for letting the wrongdoers loose again on 
the public roads where their recklessness, negligence and selfishness may 
sweep some poor unoffending soul into Eternity. 

I trust that this comment may be accepted in the spirit in which it is 
made, i.e., in the interests of the community and in the memory of those 
who have died. 

I give judgment for the plaintiff in the sum of $400 together with costs 
to be taxed against the two defendants jointly and severally. I certify the 
action as fit for counsel. 

Judgment for plaintiff. 

Solicitors: Carlos Gomes, for plaintiff; 
 G. R. Reid, for first named defendant. 
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Re NELSON CANNON, (Insolvent). 

[INSOLVENCY No. 2 of 1935; No. 16A of 1937.]  

BEFORE LANGLEY, J. 1938. JANUARY 24, 31. 

Insolvency—Application for discharge—Misdemeanour connected with insol-
vency—Failure to keep proper books—Criminal Law (Offences) Ordinance, cap. 17, s. 
215 (i)—Refusal of discharge—Special reasons to the contrary—Dividend of less than 
50 per cent—Discretion of court—Refusal of discharge or grant of conditional dis-
charge—Insolvency Ordinance, cap. 180, s. 29. 

Application for discharge—Guiding principles to be applied—Interest of general 
public—Standards of commercial morality. 

N. C. an insolvent applied for an order of discharge. He however, had committed a 
misdemeanour under section 215 (i) of the Criminal Law (Offences) Ordinance, 
chapter 17, and, therefore, the Court was bound to refuse the discharge unless for 
special reasons the Court otherwise determined. 

Two special reasons were submitted on behalf of the insolvent: (1) that an asset of 
the estate realised considerably less than its true value and (2) that the insolvent was 
62 years of age. 

Held, that neither was a “special reason” within the meaning of the proviso to sec-
tion 29 (2) of the Insolvency Ordinance, Chapter 180, and that the application for an 
order of discharge must be refused. 

In considering an application for an order of discharge the Court will have regard 
to the interests of the general public and the standards of commercial morality, as 
well as to those of the creditors and of the insolvent himself The maintenance of as 
high a standard as possible is essential. The interest of the community will best be 
served by the enforcement of the strict principle underlying section 29 of the Insol-
vency Ordinance, 1900 and the protection of those interests will outweigh any hard-
ship caused to a delinquent debtor. 

The public examination of the insolvent disclosed act after act of his gross mis-
conduct as a trader, disregarding completely the normal standards of commercial 
honesty. 

Held, that it would not be desirable to release from the restriction of his present 
position a person who has offended so blatantly against the code of commercial in-
tegrity which is so necessary for the protection of this community. 

Application by the insolvent Nelson Cannon for an order of discharge 
under section 29 of the Insolvency Ordinance, Chapter 180. The insolvent 
had committed a misdemeanour under section 215 (i) of the Criminal Law 
(Offences) Ordinance, Chapter 17, namely, within three years next before 
the presentation of an insolvency petition against him he failed to keep in 
an intelligible manner the books of account usual and proper in the busi-
ness carried on by him and such as sufficiently disclose his business trans-
actions and financial position. He was tried summarily before a magistrate 
under section 62 of the Summary Jurisdiction (Procedure) Ordinance, con-
victed and sentenced to six months’ imprisonment without hard labour. On 
appeal, the conviction was affirmed, but the sentence was reduced to three 
months. The insolvent did not have assets of a value equal to fifty cents in 
the dollar on the amount of his unsecured liabilities: the dividend paid was 
1.04 per cent. Therefore if there were “special reasons” 
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under the proviso to section 29 (2) of the Insolvency Ordinance, chapter 
180, the Court could either refuse the discharge or grant a conditional dis-
charge. 

J. A. Luckhoo, K.C., for the insolvent.  
C. V. Wight, for P. C. Wight, a creditor. 

Cur. adv. vult. 
LANGLEY, J.: This application for a conditional discharge is made by 

Nelson Cannon, insolvent, under the provisions of section 29 of the Insol-
vency Ordinance. 

The report of the Official Receiver discloses that the insolvent was 
convicted in respect of a charge for not keeping proper books and accounts 
so as to disclose sufficiently his business transactions. It is rightly pointed 
out that this fact operates as a bar to an unconditional discharge under the 
terms of the proviso to subsection (2) of the last mentioned section. 

The dividend distributed to the unsecured creditors was 1.04 cents in 
the dollar, or 48.96 cents below the standard required to justify the uncon-
ditional discharge of the bankrupt. 

A solitary creditor Mr. Percy Wight, has introduced another statutory 
issue by alleging that this insolvent continued to trade after knowing him-
self to be insolvent. 

All these three matters are “facts” within the section. 
Under the terms of subsection (2)—contained in the proviso—the 

Court has a discretion to grant a conditional discharge where “special rea-
sons” are proved to justify such a course. 

Mr. Luckhoo, K.C., on behalf of the insolvent, has submitted two 
grounds for my consideration firstly, that an asset consisting of printing 
machinery worth $11,894 was sold for $60; Secondly, the advanced age of 
the insolvent, 62 years. 

The Official Receiver said that he understood that the mortgages 
bought in this property at a low price. Mr. Percy Wight has filed a notice of 
objection alleging that the Official Receiver should know a great deal 
more, as he was a trustee of Pierre Louis de Saffon Trust that there “were 
facts in connection with the property and the sale and purchase thereof, 
including the purchase price and the agreements in connection therewith.” 
The allegations would appear to infer irregularities at the time of the sale 
and if the sale was irregularly conducted the creditors must have deemed it 
desirable to consider their legal rights in the matter and take action accord-
ingly. No evidence appears that such obvious action has been taken and I 
do not attach any weight to this objection which I consider irrelevant and 
also unnecessary. 

The low price realised seems to have been the local market value of a 
type of machinery not much in demand in this colony. 

I do not regard this circumstance as sufficient to provide a special rea-
son. 
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I can find no authority for accepting the insolvent’s present age as a 

special reason for granting a discharge. 
In considering applications of this nature there is a range of cases 

clearly indicating that the Court will have regard to the interests of the gen-
eral public and standards of commercial morality, as well as to those of the 
creditors and the bankrupt himself. 

The public examination of the insolvent recorded discloses act after act 
of his gross misconduct as a trader, disregarding completely the normal 
standards of commercial honesty. 

Insolvency legislation shows a clear intention on the part of the Legis-
lature to assist an honest debtor—who has given up all his property—to 
regain a position where he can earn his living and have normal induce-
ments to industry. 

Section 29 (2) of the Insolvency Ordinance is emphatic “The Court 
shall refuse the discharge in all cases where the insolvent has committed 
any misdemeanour under sections two hundred and thirteen to two hundred 
and sixteen (both inclusive) of the Criminal Law (Offences) Ordinance” 
and the proviso creating exceptions to that direction calls for “special rea-
sons.” 

I am unable to find that any special reasons have been proved in this 
case. 

Neither do I consider it would be desirable to release from the restric-
tions of his present position a person who has offended so blatantly against 
the code of commercial integrity which is so necessary for the protection of 
this community. 

I feel that the maintenance of as high a standard as possible is essential. 
The interest of the community will best be served by the enforcement of 
the strict principle underlying this section and the protection of those inter-
ests will outweigh any hardship caused to this delinquent debtor. 

The acquiescence of the great majority of the creditors speaks well for 
their generosity, but does not overcome the necessity of enforcing the prin-
ciple for the protection of the community. 

The example made in this case may deter other traders from being 
tempted to act in a similar manner, and it should certainly cause those who 
are so acting to put their houses in order. 

Application refused. 
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IRIS MIRIAM BLANCHARD, Plaintiff, 

v. 

HESTELLE GREENIDGE AND JEROME BLANCHARD, 
Defendants. 

[1938. No. 54.—DEMERARA.] 

BEFORE LANGLEY, J.: 1938. SEPTEMBER 23, 26, 27, 28, 29; 

OCTOBER 15. 

Trust—Trustee—Unfitness of Removal of—New trustee appointed. 

A. took out a policy of insurance on his own life, and named B. as his benefi-
ciary in trust for C. the infant daughter of A. after payment of A’s funeral ex-
penses out of the proceeds. Shortly before A’s death, A. through the undue in-
fluence of B. executed an assignment of the policy in favour of B. This assign-
ment was declared to be void. 

Held, that B. was unfit to be a trustee of the property of the infant daughter of 
A., and that her mother, A’s widow, must be appointed in his stead. 

Action by Iris Miriam Blanchard, the widow of Felix I. Blanchard 
claiming that the proceeds of two policies of insurance taken out by the 
deceased on his life formed part of his estate at the time of his death, and 
that the assignments thereof in favour of the defendants were null and void. 
The insurance company paid the value of the two policies into Court. The 
facts appear from the judgment. 

C. V. Wight, for the plaintiff.  
J. L. Wills, for the defendants. 

Cur. adv. vult. 

LANGLEY, J.: This action is brought by Iris Miriam Blanchard the 
administratrix of the estate of her legal husband Felix Ignatius Blanchard, 
deceased, for an order as to the disposal of certain sums due from the 
Demerara Mutual Life Assurance Society, Limited (hereinafter called the 
Society) in respect of two policies of insurance on the life of the deceased 
Felix I. Blanchard (hereinafter called the deceased). 

Very shortly the facts as I find them are that the plaintiff and deceased 
were married in November, 1928. They had a child, Joyce Doreen, born 
February, 1929, this child was born in Barbados whilst the deceased was in 
the Colony; and it is alleged that the plaintiff returned from Barbados early 
in 1930 again pregnant of a child of which the deceased was not the father. 
The second child was named Ileen Hazel Blanchard. This allegation gains 
some support from the facts that the deceased’s family 
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have had custody of Joyce for a great deal of the intervening time, whilst 
Ileen has been in the charge of her mother or her mother’s family for most 
of her life. 

It seems clear that the deceased and the plaintiff did not live together in 
the same house for any length of time from 1930 until his death. The plain-
tiff alleges that they did cohabit from time to time in various places and 
that for various periods she was in Barbados or McKenzie City, British 
Guiana, whilst her husband was in Georgetown. 

There seems little doubt that after 1931 the deceased commenced an 
immoral relationship with the defendant Hestelle Greenidge and that she 
had several children of which the deceased accepted parentage. 

When he was not living with his wife or with his brothers the deceased 
appears to have lived with this woman. There is no doubt that the life he 
was living quickly undermined the health of this man. 

In May, 1937, he was employed and, apparently, from the correspon-
dence between them produced, a reconciliation took place between hus-
band and wife. She obtained work for him at McKenzie City, and he re-
turned to her father’s house where the deceased resumed conjugal life with 
his wife. 

The state of affairs was kept from Greenidge but she found it out. The 
correspondence which followed was in the lines usual where a man is liv-
ing with two women and trying to deceive both. Counsel for defendants has 
attached importance to certain discrepancies, but I am unable to accept that 
view. A man in that position is bound to tell lies to both of the deceived 
women, and I place little value on this evidence. 

In November, 1937, the health of the deceased became much worse 
and he could not continue his work at McKenzie. He returned to George-
town and the house of Greenidge where he remained, with a short interval 
in hospital until he died on the 29th January, 1938. 

The situation of this couple was that they married, seldom lived to-
gether, but that the offences, if any, of the wife against her marriage con-
tract were forgiven and that, at the date of her husband’s death she had for-
feited no rights as a legally married woman. 

Greenidge, on the other hand, never had any legal claim as a wife on 
the deceased, whatever moral claim she might have as the mother of his 
children. Neither had she any legal claim, in my opinion, for services ren-
dered or anything else. 

I will now trace the history of each policy. The deceased effected the 
first (No. 12179) on the 21st December, 1927, for $500 and paid the pre-
miums to the Society for several years. He borrowed some money on the 
policies. Later, some premiums were debited by the Society to the accrued 
bonuses. 
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On the 18th February, 1931, he effected a second Policy No. 13997 on 

his life for $500 and on the 31st March, 1931, he nominated Jerome 
Blanchard as an unrestricted beneficiary, in the event of his death, by en-
dorsement on that policy. There was no evidence to prove that that en-
dorsement would become effective except in the event of the death of the 
deceased prior to the expiration of the 20 year period of the policy. This 
means that this assignment was conditional and not absolute. That condi-
tion was fulfilled by the death of the deceased. 

I am satisfied by the evidence of Greenidge supported by the circum-
stances in which these two brothers effected simultaneous insurances that 
this transaction was carried through after the first estrangement had oc-
curred between the deceased and his wife. Greenidge said that Jerome 
Blanchard was to use the money to pay the funeral expenses of the de-
ceased and hand the balance over for the benefit of Joyce Doreen Blanch-
ard. That was the position of these two policies in March, 1931. It is prob-
able but has not been proved, that the second policy was taken out and the 
endorsement of assignment made after the estrangement between the de-
ceased and plaintiff. 

I will now return to the separate histories of these policies. The next 
event in connection with the first according to the evidence of Greenidge, 
Fitzgerald Jones and Jeffreys was that a notice of assignment and assign-
ment were made out by the deceased. The execution of the assignment was 
wholly irregular. 

First of all Jeffrey’s evidence, which I accept, was that the assignment 
was not filled in except the signature of the deceased whom he saw sign it; 
that Jones was not present when this was done and that there were no 
stamps on the documents. Jones’ evidence which I do not accept, was that 
the deceased wrote his name in his presence. In other words, both wit-
nesses were not present, and Jones did not see the document signed. The 
document was undated and incidentally unstamped. Greenidge said it was 
made in 1934; the other witnesses were vague as to the date. Greenidge 
said it remained in her custody until the 20th January, 1938, when the de-
ceased, then in hospital, told her to take it to Dathorne a clerk in the office 
of the solicitor to the defendants, and get him to complete it. That youth, 
with the advice of the head clerk, took the document to the Society’s of-
fice. He says he told them the facts. I do not accept that evidence. He 
stated, further, that he was told by the official of the Society to get it 
stamped and dated which he did. In addition the words “for services ren-
dered” were added. 

I am not satisfied that the full facts were placed before the Society; nor 
that any such instructions were given by their official dealing with that 
matter. 

I have no hesitation in saying that I regard this assignment 
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a forgery, it being falsified in a material manner for the purpose of obtain-
ing the proceeds of the policy. 

Such a document is a written manifestation of the intention of the per-
son who executes it. 

If the evidence of these three witnesses is accepted then that intention 
was so expressed in or about 1934. 

If the evidence of the document is to be accepted then that intention 
was expressed in writing on the 20th January, 1938 in the presence of two 
witnesses who saw the deceased sign it. These witnesses admit that fact to 
be untrue. One of them was not present when the deceased signed it. There 
is no evidence of a trustworthy character that the deceased knew anything 
about the completion of the assignment. It took place after the recon-
ciliation of the deceased and plaintiff. That fact may well have altered his 
intentions of 1934, even if they are accepted as existing at that date. 

Having regard to all the circumstances, however material the date, wit-
nessing or consideration for the assignment may or may not be, in my opin-
ion it would be entirely unsafe to allow such a forged document to carry 
any benefit to a person so much involved in its falsification, as was 
Greenidge. She had no legal claim to special consideration. Finally, I 
would point out that in 1934 the document was incomplete: in 1938 it was 
falsified by forgery. 

Although some children had been born in 1934 to Greenidge she con-
tinued to cohabit with the deceased after that year and bore two more chil-
dren of the deceased after that date. The fact that she stood to receive the 
money on the death of the deceased must have provided an inducement to 
Greenidge—if not the chief inducement—to continue her life of immoral-
ity. 

Her living and other expenses of the illegitimate family were paid by 
the deceased when he could do so, according to her own admission. 

The above mentioned defects, however, make it unnecessary for me to 
deal with this question and its effect on the assignment. 

With respect to Policy No. 13997 it appears that in 1931 the deceased 
and his brother desired to effect a joint policy on their lives with the Soci-
ety. The Society were unwilling to accept that proposition. The brothers 
then effected two separate policies on their individual lives and assigned 
them to each other respectively. That endorsement remained until the de-
ceased died. 

Then Jerome Blanchard and Greenidge were parties to a transaction 
which I can only describe as inhuman. Both doctors described in detail the 
danger to the life of the deceased from any unusual exertion. He was at that 
time in the last stages of the disease which eventually killed him a few 
hours later. His condition and these dangers were well known to both of 
them Greenidge said she propped up the deceased and saw him sign the 
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assignment of this policy to his brother, who was present. Apparently two 
documents purport to have been signed on that occasion but Greenidge 
only admitted knowledge of one. 

I am quite satisfied from the evidence that the deceased was not in a 
physical condition either to know what he was doing or strong enough to 
withstand any suggestion made to him even if he could understand any 
conversation addressed to him. 

I therefore declare the second assignment to be void as having been 
executed under undue influence. Jerome Blanchard has not dared to come 
and explain his conduct in the Court, although I understand that he has 
been present during the hearing of the action. 

As I have said, I am of the opinion from the circumstances in which 
this policy was effected that the deceased intended this money to be paid to 
his brother for the purposes given in evidence by Greenidge, i.e., to his fu-
neral expenses and give the balance to his daughter Joyce Doreen. 

It is quite certain that a man who has acted towards his own brother as 
Jerome Blanchard has done could not safely be placed in charge of trust 
funds. If he is prepared to risk taking action which he must have known 
might well accelerate the death of his brother to safeguard the small sum 
involved, no unprotected child’s interests would be safe in his hands. 

The Court therefore declares that:— 
(1) the assignment of policy No. 12179 (21st December, 1927) pur-

porting to be dated the 20th January, 1938, is void by reason of the material 
portions therefore having been proved to be false; also because of the lack 
of reliable evidence to prove that it was completed under the direction of 
the deceased. It is therefore set aside. 

(2) the assignment of Policy No. 13997 (18th February, 1931) dated 
the 28th January, 1938, is void and hereby set aside having been executed 
by the deceased when he was physically incapable of understanding the 
nature of his action and because he was acting under the undue influence of 
his brother Jerome Blanchard. 

The Court is of opinion that the said Jerome Blanchard was made bene-
ficiary of the proceeds of this policy—by the endorsement made thereon 
(31st March, 1931,) for the purpose of creating a trust for the benefit of the 
daughter of the deceased Joyce Doreen and the payment of the funeral ex-
penses of the deceased. That was a very proper purpose and should be 
made effective. 

The Court therefore varies the effect of that endorsement by the order 
hereinafter stated in respect thereof. 

The Court orders the monies paid into Court by the Demerara Mutual 
Life Assurance Society, Limited on the 18th 
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February, 1938, in respect of these policies to be disposed as follows: — 

(1) the sum of $388.96 due on policy No. 12179 to be paid to the 
plaintiff in her capacity of administratrix of the estate of the deceased as 
part of the estate of the deceased. 

(2) the sum of $499.60 due on Policy No. 13997 to be paid to the 
plaintiff in her capacity of administratrix of the deceased and lawful guard-
ian of her child Joyce Doreen. 

From this said sum: 
(a) $450 to be paid by the plaintiff forthwith into a Post Office Savings 

Bank Account opened in the joint names of the plaintiff as trustee, guard-
ian of Joyce Doreen Blanchard and of Joyce Doreen Blanchard as benefici-
ary. 

The said account to be endorsed forthwith with the direction of the 
Court that the said sum of $450 and accumulating interest shall remain in-
tact in the account until the said Joyce Doreen Blanchard shall attain the 
age of 21 years whereupon the said account shall be transferred to the sole 
name of Joyce Doreen Blanchard and the sum thus accumulated may be 
dealt with in such manner as she shall decide. 

(b) The sum of $49.60 shall be set off by the plaintiff against 
any sum due to her from the said Jerome Blanchard in respect of 
costs awarded in this action. 

This said sum so credited being in full discharge of any account due in 
respect of the funeral and other expenses incurred by the burial of the de-
ceased against his estate and claimed either by Jerome Blanchard or any 
other person. 

The Court orders that Hestelle Greenidge and Jerome Blanchard shall 
do all such acts and things as may be necessary, if any, for enabling the 
plaintiff to obtain payment of the said sums due under the abovementioned 
policies. 

With regard to costs, the evidence has shewn that Jerome Blanchard 
was the principal cause of the various irregularities which have created the 
necessity for this action being brought to the Court. Therefore I order that 
he shall pay to the plaintiff her taxed costs on the higher scale, including all 
costs involved in the payment of the proceeds of the said policies into 
Court, by the Society and the payment out of Court of these monies in 
compliance with this order of the Court. I declare the action fit for counsel. 

Judgment for plaintiff. 

Solicitors: G. L. Bobb; R. G. Sharples. 
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METHOO et al, Plaintiffs, 

v. 
SOOKREE, Defendant. 

[1938. No. 97.—DEMERARA.] 
BEFORE CAMACHO, C.J. 1938. OCTOBER 26, 27. 

Practice—Parties—Immovable property—Transport of—Setting aside—Fraud—
Transaction voidable, not void—Death of person entitled to avoid—Who may institute 
action—Personal representative, heir ab intestato—No devisee under alleged will. 

The personal representative of a deceased person is the proper person to bring an 
action seeking, on the ground of fraud, to impeach a transaction entered into by the 
deceased person. 

If there is no personal representative, and until the constitution of a personal repre-
sentative, the person entitled to succeed to intestacy to the estate of the deceased per-
son, and not the devisee under an alleged will, would be the proper person to main-
tain a suit. 

M. transported certain land to his illegitimate daughter S. and after his death six of 
his illegitimate children, claiming to be entitled to the said land as devisees under an 
alleged will of M. instituted an action against S. claiming that the said transport 
should be set aside on the ground of fraud 

Held, That the plaintiffs had no power in the law to maintain the suit. 

Action by the plaintiffs to set aside a transport. The facts and argu-
ments appear from the judgment. 

D. P. Debidin, solicitor, for plaintiffs.  
J. Eleazar, solicitor, for defendant. 

CAMACHO, C.J.: In this action Methoo, Ramdhani, Meghin, Phulmani, 
Seecharan and Itwaria seek to set aside a transport passed by Metai the fa-
ther of the plaintiffs to Sookree the defendant, a daughter of Metai. 

On the writ the plaintiffs do not disclose the capacity in which they 
sue. The plaintiffs and defendant are the illegitimate offspring of Metai. In 
the Statement of Claim, however, the plaintiffs allege a subsisting will 
made by Metai under which they claim Metai devised to them the land the 
subject of the transport sought to be impeached by the plaintiffs on the 
ground of fraud by the defendant. They would appear to be suing as devi-
sees under the will. 

Objection has been taken by the solicitor who appears for the defen-
dant that the plaintiff’s writ and pleadings do not disclose any cause of ac-
tion in them and that they are not proper parties to a suit which seeks to 
avoid the testator’s transaction with the defendant on the ground of fraud. 

The right to set aside a voidable transaction is alternative and co-
extensive with the right to affirm it. It follows therefore that a voidable 
contract may be avoided by the personal representatives of the contracting 
parties. 

In England, prior to 1925, and subject to the provisions of the 
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Land Transfer Act, 1897, as a contract relating to land was enforceable by 
or against the heir or devisee of the contracting parties it could also be 
avoided by or against them where grounds of avoidance existed. 

Bellamy v. Sabine (1847) 2 Phillips, 425.  
Gresley v. Moseley (1859) 4 D. & J., 78. 

By the Land Transfer Act, 1897, section 1, the real estate of a testator 
who dies after the commencement of the Act was made to devolve on his 
legal personal representatives. Under the Act, and in the case of real estate, 
in the absence of and until constitution of a personal representative the real 
estate devolved on the heir at law (John v. John, (1898) 2 Ch., 576, 578,) 
and upon administration being taken the grant had the effect of divesting 
the heir at law and vesting the legal estate in the land in the administrator. 

Copyholds and customary freeholds, however, were expected from the 
operation of the Act. 

By the Administration of Estates Act, 1925, section 1, all real estate, 
without exception, devolves on the personal representatives. 

In England, therefore, and prior to 1897, real estate devolved on the 
heir at law or devisee, either of whom could have maintained an action to 
set aside a transaction entered into by the ancestor or testator, as the case 
might be, on the ground of fraud. 

After 1897 where no executor was appointed, or until Letters of Ad-
ministration were granted, the land devolved on the heir at law and he only 
could maintain such an action. After 1897, therefore, the devisee was pre-
cluded from bringing the action and the heir at law or the personal repre-
sentatives became the proper party or parties. That position has been car-
ried to its logical conclusion by the Administration of Estates Act, 1925, 
which obliterates the exceptions as to copyholds and customary freeholds, 
made by the 1897 Act. 

What is the legal position in British Guiana? Does it assimilate to the 
legal position in England? 

By section 24 of Chapter 149 of the local law “all estate” of a deceased 
person is made to devolve on his personal representative. Although the 
term “estate” is not defined in the section the expression “all estate” neces-
sarily includes real estate as well as personal estate, and section 32 of the 
Ordinance which directs every executor to make an inventory of “all prop-
erty movable and immovable belonging to the estate he is to administer” 
renders the position abundantly clear. 

As under the local law all the estate of a deceased person vests in his 
personal representative he is the proper person to bring an action seeking to 
impeach a transaction entered into by his testator on the ground of fraud. If 
there is no personal representative and until the constitution of a personal 
representative the 
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position, in the opinion of the Court, would be the same here as in England 
and the heir at law, not the devisees, would be the proper person to main-
tain the suit. 

In this case the plaintiffs are not heirs at law of the deceased and al-
though the will has not been produced to the Court they would not appear 
to be the personal representatives named in the will. The Court therefore 
holds that no cause of action in them is disclosed by the writ and pleadings 
and accordingly enters judgment of non-suit against the plaintiffs in favour 
of the defendant, the defendant to have her taxed costs of the suit. 

The solicitor who appeared for the plaintiffs asked the Court to stay the 
action pending application by all or one of the plaintiffs for letters of ad-
ministration with the will annexed, the executor named in the will, as the 
Court is informed, having died. 

The Court being of opinion that the present action is misconceived 
leaves the present plaintiffs to such remedies as they may be advised they 
possess. 

Judgment for defendant. 
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CECELIA YHAP, Petitioner, 

v.  
PHILIP YHAP, Respondent. 

[1938. No. 222.—DEMERARA] 

BEFORE CAMACHO, C.J. 1938 NOVEMBER 3, 4. 

Matrimonial causes—Nullity of Marriage—Roman Dutch common law—
Jurisdiction under—Exercised according to English principles and rules—Subject 
to rules of Court—Matrimonial Causes Ordinance, Cap. 143, s. 2—Impotence—
Ground for decree. 

Under the Roman Dutch common law Roman Dutch law courts generally pos-
sessed jurisdiction to decree nullity of marriage, and so by virtue of section 2 of 
the Matrimonial Causes Ordinance, Chapter 143, the Supreme Court of British 
Guiana possesses jurisdiction to grant a decree of nullity of marriage. 

Subject to any rules of court made under the Matrimonial Causes Ordinance, 
cap. 143, or the Supreme Court of Judicature Ordinance, cap. 10, this jurisdic-
tion is exercised in the same manner and in accordance with the same principles 
and rules as jurisdiction in respect of nullity of marriage is exercised by the Pro-
bate, Divorce and Admiralty Division of the High Court of Justice in England. 

A decree of nullity of marriage may be granted on the ground of impotence. 

Petition by a wife for a decree of nullity of marriage on the ground of 
the impotence of her husband. The facts and arguments appear from the 
judgment. 

L. M. F. Cabral, for the petitioner.  

The respondent did not appear. 

CAMACHO, C.J.: By this suit Cecelia Yhap petitions the Court to de-
cree nullity of her marriage to Philip Yhap. The marriage of the parties was 
solemnised at St. Jude’s Church, West Coast, Demerara, on 28th April, 
1937. The petitioner and the respondent subsequently cohabited at Met en 
Meerzorg, West Coast, Demerara, until the 20th April, 1938, when accord-
ing to the petitioner who was the only witness to the facts of this case, the 
respondent ordered her to leave his house. The evidence discloses that 
prior to her marriage to the respondent and during their courtship the re-
spondent never at any time behaved as a prospective husband. He omitted 
to show her the attentions which an engaged man normally would be ex-
pected to exhibit to the woman with whom he contemplated marriage. This 
unusual engagement lasted for several months. 

After the marriage and until the separation of the spouses the petitioner 
and the respondent occupied the same bed. The petitioner alleges that 
throughout the cohabitation the respondent 
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refrained from any attempt to consummate the marriage although on sev-
eral occasions she made plain to him her desire that he should do so. The 
evidence also establishes that the respondent wore his night attire under his 
daily dress and that the petitioner had never been permitted by the respon-
dent to see him at any time other than in his ordinary clothing or in his py-
jamas. The petitioner stated that she had never detected any marital desire 
on the part of the respondent nor had she ever seen in him any automatic 
physical manifestation of such desire. Whenever she mentioned her wish to 
become a mother the petitioner changed the subject to less romantic specu-
lations on his business prospects. In short the petitioner represents the re-
spondent as uniformly repulsing all overtures on her part of caress or en-
dearment. 

Medical evidence was called on behalf of the petitioner which satisfies 
the Court that she is virgo intacta, although according to the medical evi-
dence she does not suffer from any malformation or other natural defect 
and is in all respects apta viro. 

Although the respondent entered an appearance he has not made any 
answer to this suit nor was he present in person or represented at its hear-
ing. 

Both petitioner and respondent reside and are domiciled in the colony. 
On these facts the Court is asked to draw the inference of impotence of 

the respondent existing at the time of the marriage. The Court before exer-
cising its powers must be satisfied on the question of its jurisdiction on the 
non-consummation of the marriage due to the impotence of the respondent 
and not to his wilful and persistent refusal to do so: (Napier v. Napier 1915 
P., 186 Finegan v. Finegan, 33 T. L. R. 173, and Hudston v. Hudston, 39 
T. L. R., 108). 

If the Court is satisfied as to its jurisdiction in nullity and that non-
consummation of the marriage is due to impotence of the respondent it 
would become immaterial to enquire whether the impotence of the respon-
dent is impotence quoad hanc or generally. 

The Matrimonial Causes Ordinance, Cap. 143, Section 2 ordains that 
the Supreme Court shall exercise all jurisdiction in respect of divorces and 
other matrimonial causes in as full and complete a manner as it has hitherto 
exercised jurisdiction in divorce and matrimonial causes under the Roman-
Dutch common law. By the Ordinance, and notwithstanding the inquiry 
which section 2 directs express jurisdiction is conferred on the Supreme 
Court to grant a decree of judicial separation, of restitution of conjugal 
rights and of dissolution of marriage. Nowhere however in the Ordinance is 
there express power vested in the Court to grant a decree of nullity al-
though the language of sections 12, 14, 16, 19 and 20 assumes that the 
Court possesses such jurisdiction. Having regard to the terms of section 2 
of the Ordinance and the 
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indecisive language of its other sections, it becomes necessary to ascertain 
whether jurisdiction in nullity was formerly vested in the Supreme Court of 
this colony under the Roman-Dutch common law. 

Learned counsel who appeared for the petitioner informed the Court 
that he had made a diligent search of the records of the Court from the year 
1856 to the present time without being able to discover any similar petition 
during that period. Although throughout the years mentioned the power of 
the Court may not have been invoked, the Court, if it possesses the jurisdic-
tion, will exercise it in a proper case. Mr. Morice in his work on English 
and” Roman-Dutch law (2nd Ed. 15) states that in Roman-Dutch law a 
clear distinction is not made between void and voidable marriages never-
theless, he asserts, a marriage may be declared void on all the grounds rec-
ognised in English law. Voet in his Commentary on the Pandects, Book 24, 
Title 2, lays down the proposition that “there are cases occurring previous 
“to marriage which render it invalid ab initio, and by reason of which it 
“might be pronounced by judicial sentence to have been void from its com-
“mencement, whether one of the spouses prays for such sentence or even 
“against the wishes of both.” The learned author illustrates the proposition 
of law by the statement that a marriage will be declared void by the Courts 
at the prayer of one party and against the will of the other if there has 
originally been an incapacity to procreate, whether the impediment be 
caused by defect in the man or in the woman. In Burgers v. Knight, 1916, 
N.P.D., 399, the Natal Provincial Division of the Supreme Court of South 
Africa pronounced a decree of nullity on the ground of impotence of the 
husband, Dove Wilson, J.P. citing with approval the language of Voet 
quoted in this judgment. Van Zyl in his “Judicial Practice” (2nd Ed. 524) 
states the practice in Roman-Dutch law Courts: “In the case of the invisible 
“defect of the husband the wife alleges in her pleadings that he is incompe-
“tent propter frigiditatem naturalem et perpetuam impotentiam and that the 
“husband has never had carnal connection with her.” Van Leeuwen in his 
Commentaries on the Roman-Dutch Law, Vol. 1, Book 1, 122 says “In 
“case a marriage has been contracted with a person who, by nature or some 
“incurable defect, is incapable of procreating, such a marriage will, upon 
“the petition of the injured party be declared invalid, indeed legally dis-
“solved, and the injured spouse permitted to contract a lawful marriage 
“with another person: as was understood in the Judgment of the Court of 
“Holland on the 24th April, 1592, between Mrs. Maria Van Bekestein and 
“Dirk Eyk Van Hove.” 

Examination of the authorities leads to the conclusion that under the 
Roman-Dutch common law Roman-Dutch law Courts generally possessed 
jurisdiction to decree nullity of marriage and 
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there would not appear to the Court any valid ground for the presumption 
that the Supreme Court of this colony when formerly exercising jurisdic-
tion in divorce and matrimonial causes under the Roman-Dutch common 
law, was in any manner restricted in the exercise of that jurisdiction. This 
Court therefore holds that it possesses jurisdiction to grant a decree of nul-
lity in a proper case on the ground of impotence. 

Section 2 of the governing Ordinance further provides that the matri-
monial jurisdiction of the Supreme Court shall as far as possible be exer-
cised in the same manner and in accordance with the same principles and 
rules as jurisdiction in those matters is exercised by the Probate, Divorce 
and Admiralty Division of the High Court of Justice in England, subject to 
certain relevant rules of court and other Ordinances. In Roman-Dutch mat-
rimonial practice and in the case of an invisible defect in the husband the 
petitioning wife was required to show that the marriage endured for three 
years and was not, during that time, consummated. Under section 2 of the 
governing Ordinance the three year period of cohabitation is not required 
inasmuch as the Probate, Divorce and Admiralty Division of the Higher 
Court of Justice in England no longer follows the old rule of ecclesiastical 
courts founded on the canon law which demands as a pre-requisite to a 
judgment of nullity a triennial cohabitation. 

The Court is satisfied that the marriage of the petitioner and the re-
spondent has not been consummated. Application has been made to the 
respondent to submit himself to medical examination and he has rejected 
the proposal. 

From the facts and circumstances proved before the Court and from the 
refusal of the respondent to be medically examined the Court draws the 
inference that the non-consummation of the marriage is due to impotence 
of the respondent and not to wilful refusal on his part and pronounces a 
decree nisi of nullity of the marriage accordingly, the petitioner to have her 
taxed costs. 

Decree nisi.  

Solicitor for petitioner: Carlos Gomes. 
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DAVID AUGUSTUS SARRABO, et al, Plaintiffs, 

v.  
MERCY ANN SAMUELS, Defendant, 

[1938. No. 18.—DEMERARA.] 

BEFORE CAMACHO, C.J. OCTOBER 25, 26; NOVEMBER 8. 

Executor and administrator—Estate—Intermeddling with—Executor de son 
tort—Subject to liabilities of executor—Duty of executor—To protect property of 
estate—To extent of assets received. 

Trust—Estate of deceased person—Immovable property belonging to—Rates 
not paid by executor—Money in hands for purpose—Property sold at execution—
Purchased by executor—Executor a trustee—Persons interested in property—In 
favour of—Capital and income—Duty to account for. 

An executor de son tort is subject to all the liabilities of an executor, but pos-
sesses none of the privileges of the office. 

It is the duty of an executor de son tort to protect the property of the estate to 
the extent of the assets to the estate which come into his hands. 

Sufficient income was received by an executor de son tort from an estate to 
enable the rates and taxes on immovable property belonging to the estate to be 
paid. The executor, however, did not pay the rates and taxes, and the property 
valued at $800 was sold at execution for the recovery of such rates and taxes, 
and purchased by the executor for $15. 

Held, that the executor de son tort was a trustee of the property, and must ac-
count for the capital and income to all persons who have an interest in the prop-
erty. 

The plaintiffs claimed:— 
1. A declaration that the defendant Mrs. Mercy Ann Samuels, Nurse-

Midwife, of 170, Charlotte Street, Bourda, is trustee (a) for David Augus-
tus Sarrabo of a cottage situated on the East half of the East half of lot 170, 
Upper Charlotte Street, Bourda, and (b) for the other plaintiffs as legatees 
under the last will of their father Philip Herout, deceased, and as heirs ab 
intestato of their mother Emily Herout, deceased, and for the other legatees 
and heirs of (1) seven undivided parts or shares of and in the East half of 
lot 170, Charlotte Street, with two cottages situated thereon, and (2) sundry 
articles of furniture. 

2. An account of the rents and issues of the cottage mentioned in (a) to 
June 1, 1937, and of the property mentioned in (b) from the death of Emily 
Herout on September 25th, 1932, to date of settling the said account. 

3. Payment of whatever shall be found to be due to the plaintiffs. 
4. An order directing the sale of the East half of lot 170, Upper Char-

lotte Street, Bourda, with the buildings thereon, save those belonging to the 
defendant and the plaintiff D. A. Sarrabo, and of the furniture, and payment 
to the legatees and heirs of their respective portions. 

The facts and arguments appear from the judgment. 
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Carlos Gomes, solicitor, for the plaintiff’s.  
C. A. Burton, for the defendant. 

Cur. adv. vult. 
CAMACHO, C.J.: Philip Herout, in this judgment referred to as the tes-

tator, was married to his wife Emily née Boston, hereinafter referred to as 
“the widow,” in community of property. The testator died on the 15th day 
of January, 1903, possessed of the East half of lot 170, Upper Charlotte 
Street, Bourda, in the City of Georgetown. At the date of the testator’s 
death there were on the half lot a two-roomed cottage, in this judgment re-
ferred to as the testator’s cottage, an oven with a shed attached and a small 
shop in front known as the cake shop. 

By his will the testator declared his marriage to the widow as a mar-
riage in community of property, constituted her his executrix and be-
queathed to her a life interest in all the property of which he died pos-
sessed. The will further constituted the children of his marriage his univer-
sal heirs and devised to his children the reversion in the half lot of land at 
170, Upper Charlotte Street. The widow would appear to have elected to 
abide by the terms of the will and until her death on the 25th day of Sep-
tember, 1932, intestate, she resided at the testator’s cottage. 

The testator and his widow had issue Ethel Amanda, Iphegenia, Philip, 
Frederica, Dorcas, Ruth, Mercy Ann and Anna. All the children would ap-
pear to be alive except Dorcas who died without issue. Philip, Frederica 
and Anna departed from the colony many years ago and are not now in the 
colony. 

During her lifetime the widow collected the rents and profits of the 
land as she was entitled to do for her own use. At some time during her 
lifetime, and apparently with her consent, the cake shop was demolished 
and the son of the marriage, Philip, constructed a cottage on the site. Philip 
subsequently sold the cottage to Frederica, who by a document dated the 
2nd day of April, 1923, gave to the widow a life interest in the cottage and 
on her death a life interest to the defendant in this action. 

Sometime about the year 1907 David Sarrabo, one of the plaintiffs in 
this suit, who had married Ethel Amanda in community of property, 
erected a cottage on the land. During her lifetime the widow, with the con-
sent of Sarrabo, collected the rents of this cottage for her own use. Also 
during her lifetime the oven was demolished and the defendant built a cot-
tage on its site. After the death of the widow, intestate, the defendant took 
possession of the half lot and the buildings thereon and administered the 
estates. The defendant collected the rents and profits of the land and cot-
tages including the rents paid by the tenants who occupied the cottage built 
by the plaintiff Sarrabo. David Sarrabo sued the defendant and recovered 
judgment on the 21st day of June, 1933, for the rent received by her in 
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respect of his cottage. The judgment was satisfied and thenceforth the 
plaintiff David Sarrabo collected the rents of his cottage until, as the evi-
dence discloses, the end of June, 1937. (Exhibit F). 

The defendant applied the rents and profits collected by her to the fu-
neral expenses of the widow, to the rates and taxes on the half lot which 
amounted to $32 per annum, to medical attendance on the widow and 
medicine supplied to her, to the costs of cables to members of the family 
on the death of the widow, to a tablet on the tomb of the widow and the 
upkeep of the tomb, to advertisement of the death and to the expenses of a 
photograph taken of the widow after her death and, it is alleged, to her own 
use. 

In 1937 the rates and taxes on the half lot were in arrear and in July of 
that year the property was put up at execution sale and purchased by the 
defendant. After the death of the widow, the Court is satisfied no member 
of the family, other than the defendant, with the exception of several small 
sums received from Philip from time to time, paid or contributed to the 
payment of the rates and taxes on the half lot in any year although the 
plaintiff David Sarrabo was deriving an income from the rents of his cot-
tage on land and although there is evidence of requests made by the defen-
dant to the plaintiffs calling upon them to contribute to payment of rates 
and taxes. The plaintiff David Sarrabo did not pay any ground rent to the 
estate in respect of his cottage, nor did the defendant charge herself with 
ground rent in favour of the estate in respect of her own cottage, or in re-
spect of Federica’s cottage in which the defendant had a life interest. 

In taking possession of the half lot and in intermeddling with the es-
tates of the testator and the widow the defendant constituted herself execu-
trix de son tort and as she has refused or omitted to render any account of 
the estates to the other members of the family interested therein and as she 
has purchased at execution sale the estates valued at not less than $800 for 
the sum of $15, the plaintiff David Augustus Sarrabo, in his own right and 
as having been married in community of property to Ethel Amanda Sar-
rabo, the plaintiffs Ethel Amanda Sarrabo and Iphegenia Taylor née Herout 
as legatees under the will of the testator as heirs of the widow have insti-
tuted this action against the defendant claiming:— 

(1) a declaration that the defendant is trustee— 
(a) for the plaintiff David Sarrabo of the cottage erected by him on 

the half lot: 
(b) for the plaintiffs as legatees under the will of the testator and as 

heirs of the widow and for the other legatees and heirs of— 
(i) seven undivided eight parts or shares of and in the half lot 
with two cottages situated thereon;  
(ii) of sundry articles of furniture set out on the Statement of 
Claim; 
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(2) An account of the rents and issues of the cottage erected on the half 

lot by the plaintiff David Sarrabo from the 1st day of June, 1937, 
and of the rents and issues of seven undivided eight parts or shares 
of and in the half lot from the date of the death of the widow; 

(3) payment of such sums shall be found due to the plaintiff’s and each 
of them; 

(4) an order directing the sale of the half lot with the buildings thereon 
except the buildings belonging to the defendant and to the plaintiff 
David Augustus Sarrabo and of the said furniture and payment to 
the legatees and heirs of their portions of the purchase after pay-
ment of all just allowances. 

(5) in the alternative, administration of the estates of the testator and 
the widow. 

The first question which the Court is called upon to decide upon is 
whether or not the defendant shall be declared a trustee of the estates. It is 
admitted by the defendant that she took possession of the estates and that 
she administered them, although she was not the executrix appointed by the 
will of the testator nor did she take out letters of administration of the es-
tate of the widow. Having intermeddled with the estates, she is an executrix 
de son tort and as such is subject to all the liabilities of an executor and 
possesses none of the privileges of the office. She becomes self constituted 
trustee of the property and must account for the capital and income to all 
persons who have an interest in the property. As in the case of a properly 
constituted executor, she is precluded from receiving any benefit from the 
property, other than directed by the will and any sale of any portion of the 
property from herself as executrix to herself as purchaser would be set 
aside by the Court. Although the sale of the property was an execution sale 
and cannot be described as a sale from the defendant to herself, it was her 
duty to protect the property to the extent of the assets of the estates which 
came into her hands. The Court holds that out of the rents collected in re-
spect of her own two cottages on the land the defendant should have set 
aside a proportion thereof as ground rent payable to the estate and available 
for the payment of rates and taxes. The defendant in her evidence stated 
that in the year 1937 the rents and issues of the estates were insufficient to 
pay the rates and taxes. The defendant nevertheless received in respect of 
Frederica’s cottage $5 to $7.50 per month and in respect of the testator’s 
cottage approximately the sum of $2.16 per month. Had the whole of the 
rents received from the testator’s cottage and the ground rents which ought 
to have been paid by the defendant in respect of her own two cottages been 
applied to the payment of the rates and taxes sufficient money would have 
been available to meet the 
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rates and taxes and the property would accordingly have been protected 
from execution sale. 

The Court therefore declares that the defendant is a trustee for the 
plaintiff’s as legatees under the will of the testator and as heirs ab intestato 
of the widow and for all legatees and heirs of the land known as the East 
half of lot 170, Upper Charlotte Street, Georgetown, with the testator’s cot-
tage situate on the half lot. The Court also declares the defendant to be trus-
tee for the plaintiff Sarrabo for his cottage erected on the lot by him. The 
Court, however, declares that the defendant cannot be regarded as trustee 
of the two other cottages on the half lot, the one erected and owned by her, 
the other derived from Frederica. 

The claim by the plaintiffs to the articles of furniture detailed in the 
Statement of Claim is disposed of by the plaintiff Iphegenia Taylor, who 
stated that these articles belonged to the widow, and that the widow gave 
the furniture to Frederica when Frederica was married and the Court de-
cides this issue against the plaintiffs. 

The Court further orders as follows:— 
(1) As to the cottage erected by the plaintiff David Augustus Sar-

rabo— 
(a) the Court directs an account to be taken of the rents received by 

the defendant in respect of the said cottage from the 1st day of 
July, 1937, to the date of the taking of the said account and pay-
ment by the defendant to the plaintiff of whatever shall be found 
due by the defendant to the plaintiff. 

(b) the Court directs an inquiry as to the amount of the annual 
ground rent which should have been paid in respect of the said 
cottage by the said plaintiff from the death of the widow up to 
the conclusion of such inquiry and payment to the estates by the 
said plaintiff of the amount so found due. 

(2) As to the cottage erected by the defendant and the cottage derived 
by her from Federica the Court directs an inquiry as to the amount 
of the annual ground rent which should have been paid by the de-
fendant from the death of the widow up to the conclusion of such 
inquiry and payment to the estates by the defendant of the amount 
so found due. 

(3) As to the cottage of the testator, the Court directs an account to be 
taken of the rents received by the defendant in respect of the said 
cottage from the death of the widow up to the conclusion of taking 
of the said account. In the taking of such account credit should be 
allowed for all sums paid by her for rates and taxes, all sums justly 
expended by the defendant for repair of the cottage and all other 
just allowances in respect of the property and 
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the Court directs payment by the defendant to the estates of the 
amount so found due.  

(4) As to other disbursements by the defendant the Court directs an ac-
count to be taken of all monies expended by the defendant in 
medical and funeral expenses of the widow. The defendant to be 
credited with and to be paid the amount found to be justly ex-
pended by her.  

Alternatively, the plaintiffs have asked for administration of the es-
tates. The costs of general administration would be out of all proportion to 
the value of the estates and in view of the number of persons interested in 
them, a sale of the property would be more advantageous to all parties in-
terested. The existence of the buildings on the property belonging to the 
plaintiff Sarrabo and the defendant will not prejudice the sale for they are 
chattel houses and may be removed in case of need. 

The Court therefore directs sale by public auction, of the East half of 
lot 170, Upper Charlotte Street, Georgetown, excepting from such sale the 
building erected by the plaintiff Sarrabo, the building erected by the defen-
dant and the building derived by the defendant from Federica and in which 
the defendant has a life interest and payment to the respective legatees and 
heirs of their respective portions in and to the said purchase price, after 
payment of all expenses of sale and all just allowances having been made. 
All parties to be at liberty to bid at such sale. Liberty to all parties to apply. 
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HARRY THOM, Plaintiff, 

v.  
IAN DHAJOO, Defendant. 

[1938. No.18.—BERBICE.] 

BEFORE LANGLEY, J. 1938. SEPTEMBER 5, 6, 7, 8, 9;  
NOVEMBER 11. 

Sale of land—Contract not in writing—Through fraud of defendant—Civil 
Law of British Guiana Ordinance, cap. 7 s. 3 (D), proviso (d)—Plea not al-
lowed—Specific performance—Damages—Both remedies granted to purchaser 
—Part performance—Acts of. 

The Statute of Frauds may not be used as an instrument, of fraud, and a plea 
that the defendant fraudulently prevented a writing coming into existence may 
avail as an answer to a defence based on the Statute. 

A purchaser with the knowledge and acquiescence of his vendor, bought ma-
terials for the purpose of building a house on land which he had orally agreed to 
purchase from the vendor and for which he had fully paid. The materials were 
not placed on the land which he had purchased. 

Held, that there were acts of part performance. 
Damages in addition to specific performance, awarded against a vendor in an 

action brought by the purchaser to enforce an oral contract for the sale of land. 

Action for specific performance of a contract for the sale of land, and 
for money lent. The facts and arguments appear from the judgment. 

E. V. Luckhoo, for the plaintiff. 
S. L. van B. Stafford, for the defendant. 

Cur. adv. vult. 

LANGLEY, J.: This action supports two separate claims of the plain-
tiff in respect of, firstly, an alleged purchase of land, and secondly, a loan 
of $130. 

It appears that the defendant and Bissoon Dial jointly purchased lots 73 
and 74, north side of the Public Road, Rose Hall Village, Corentyne, from 
an incorporated Company named “Heirs of L. Mendonca, Ltd,” under an 
agreement dated 19th May, 1938. The purchase price was $1,100, payable 
by instalments. $100, was paid on that date by Dial. The next instalment 
$400 was paid by Dhajoo on the 31st August, 1933. The balance of $600 
was payable in half-yearly instalments of $100, and outstanding balances 
were to carry 6% interest. 

Nominal possession was given in September, 1933, Dial taking posses-
sion of lot 74 and also using and occupying lot 73. He fenced in at his own 
expense the whole two lots. I do not feel that the Court was given all the 
details of this situation by either Dial or Dhajoo. 
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On the 31st January, 1934, the last named parties entered into an agree-

ment with each other giving Dhajoo lot 73 and Dial lot 74. This document 
is of some importance as it included a mutual option to purchase the other 
party’s lot in the event of either party desiring to sell. 

On the 26th April, 1935, Dhajoo with the concurrence of Dial who 
signed the document as witness, entered into an agreement with F. G. 
Ferreira, Limited. He transferred his right, title and interest in lot 73 to that 
firm in consideration of $550 subject to the proviso that that firm would re-
transfer the right, title, and interest in the said lot at any time within two 
years if Dhajoo repaid them the sum of $550. That document does not dis-
close the transaction which took place between these parties. The evidence 
adduced in this action shows that this transfer was made to provide security 
for a debt due to Ferreira, Limited, from a Mrs. Lawrence. Mrs. Lawrence 
was the employer of Dhajoo. 

It is unnecessary for me to say more on that document than that by ac-
ceptance of this transfer of lot 73, Dial by inference waived his option to 
purchase it. He not only witnessed the agreement, but admitted full knowl-
edge of the whole misrepresented transaction. 

After the agreement of the 26th April was signed the position as re-
gards lot 73 was, firstly, the title was still vested in the Heirs of L. Men-
donca, Ltd., secondly, the right, title and interest of Dhajoo was vested in 
Ferreira, Limited, by purchase, with a condition of re-transfer attached; 
thirdly, in fact it was mortgaged to the last named firm as security for the 
debts of Mrs. Lawrence. 

I set out these aspects because each one of them was a material fact 
which it was the duty of a vendor to disclose to a purchaser. 

The plaintiff alleges that at some date in January, 1936, he agreed to 
purchase, and the defendant agreed to sell, the northern half of lot 73 for 
the sum of $400. 

The defendant disclosed the position with the Heirs of L. Mendonca, 
but suppressed the second and third aspects mentioned above. 

Under the terms of his agreement transport was to be passed to him on 
the payment of the purchase money in full. The plaintiff paid $150 on 17th 
March, 1936; $200 on the 29th December, 1936; and $50 on 5th June, 
1937. I accept this evidence of the plaintiff and I am of opinion that the 
suppression of the true position by the defendant became fraudulent when 
he failed to use the purchase money received by him from the plaintiff to 
secure the transport of the lot to himself from the owners, or that of the 
portion he had sold to the plaintiff. 

When the plaintiff asked the defendant for written receipts for the in-
stalments the defendant objected and raised the well worn excuse that such 
a formality was unnecessary between family, 
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and, indeed, a reflection on his integrity. The defendant and the plaintiff are 
distantly related by marriage. 

The plaintiff was foolish enough to accept this silly excuse, which has 
led to so much family litigation on other occasions. 

This unjustified action of depriving the plaintiff of written evidence of 
these sums received by the defendant, in my opinion, provides further 
proof of the fraudulent intention of the defendant to procure money from 
the plaintiff well knowing he did not intend to transfer to him the land. The 
fact that these parties were not in mental agreement does not affect the le-
gal position. Were mental reservations by individual parties in verbal 
agreement allowed to carry weight then indeed would chaos arise. 

On the 15th June, 1937, after he had accepted the final instalment of 
the purchase price the defendant informed the plaintiff of the Ferreira 
agreement for the first time. The plaintiff already involved to the extent of 
$400 was squeezed to the extent of a further $130, on the promise that that 
sum would clear the transport. But still it was not provided by the defen-
dant. 

It should be remembered that at this stage the plaintiff had paid the de-
fendant $400 and the defendant had received from the plaintiff a further 
$130, so that he had ample funds to clear the debt on lot 73. Dial had his 
transport of lot 74.  

Meanwhile, the plaintiff and defendant had gone on the land and meas-
ured out what the defendant said was half the lot. In this he was dishonest 
in giving a false dimension to the plaintiff. I set aside those measurements. 

The whole of this evidence commented upon so far rests on a direct 
conflict of the testimony given by the plaintiff and his brother Philip 
Ramotar with some other support, on the one hand, and the defendant and 
Dial on the other hand. I was impressed favourably with the demeanour 
and evidence of the plaintiff. He gave his evidence in a convincing and 
straight forward manner and his evidence produced a natural sequence of 
events which in my opinion should outweigh the obvious deficiencies of 
documentary evidence which he should have insisted upon obtaining, had 
he been wise. 

On the other hand, I was far from satisfied with the demeanour of the 
defendant and his principal witness Dial. They both were evasive, and the 
former was shifty, glib, and in some instances obviously not a witness of 
truth. Serious suspicion was raised in my mind that whilst some of their 
story was in accordance with facts, there were material issues undisclosed 
by them in respect of the original purchase. Dial’s statement that he in-
tended to purchase both lots from the first supported by the evidence of his 
control of both lots indicates an undisclosed agreement between these two 
men. How far that position was used for the fraudulent evasion of their just 
debts and the collec- 
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tion of money was not made apparent. To a great extent it is irrelevant, but 
it created an atmosphere of deceit permeating much of their evidence. 

The final transactions took place in March, 1938. The story of the de-
fendant’s last attempt to obtain more money from the plaintiff to pay off 
the outstanding balance of approximately $180 due to Ferreira was the 
most convincing part of the evidence against the defendant. It is supported 
by the unshaken evidence of Ferreira Menezes, the plaintiff’s bank book, 
the correspondence and to some extent by the admissions of the defendant 
himself at the last interview with Ferreira. I have no hesitation in accepting 
that evidence. This corroborated testimony also supports the plaintiff’s evi-
dence as to the admission by the defendant of his acceptance of a loan of 
$130 from him. The Ferreira correspondence mentioning the secret sale, 
and the defendant’s action in dealing with it, in my opinion, are not without 
significance. 

Counsel for defendant has raised the defence afforded by proviso (d) to 
section 3 (D) of the Civil Law of British Guiana Ordinance, Chap. 7, and 
unquestionably the plaintiff can produce no memorandum or note in writ-
ing to render the indispensable evidence necessary to allow the Court to 
enforce the verbal contract which, in my opinion, the defendant purported 
to make with the plaintiff for the purpose of extracting money from him. 

It has been held that section 40 of the Law of Property Act, 1925, 15 
Geo. 5, c. 20—the English equivalent to the local statutory provision in this 
matter—may not be used as an instrument of fraud, (Leake on Contract, 7th 
edition, p. 253), and a plea that the defendant fraudulently prevented a writ-
ing coming into existence, as in this case, may avail (Maxwell vs. Mon-
tacute (Lady) (1720) 1 Equity Cases Abridged 19, pl. 4.) 

Apart from the issue of fraud which has been disclosed by the evi-
dence, counsel for the plaintiff has raised several aspects of part perform-
ance in support of his case. 

The payment of the whole purchase price by a purchaser and its accep-
tance by the vendor has, in certain circumstances, been held to be not an 
act of part performance which, in itself, would entitle such a purchaser to 
have a parol contract enforced. Further, I do not regard the planting of a 
few decorative bushes as sufficient in itself to constitute possession of and 
dominion over the land in question by the plaintiff. 

I accept the plaintiff’s evidence that he purchased building materials to 
build a house on the property. Moreover, I believe that the defendant well 
knew that the plaintiff was making those purchases for the purpose of 
building a house on the land which the plaintiff expected the defendant to 
transport to him in the immediate future. Had these materials been stored 
on the lot 73 it would have given the plaintiff a semblance of possession, 
but it can easily be understood that the plaintiff would prefer to 
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keep his loose materials under his own close supervision, and in addition 
the labourers whom he intended to work on it. 

These materials purchased, however, were in no way involved in the 
contract between the plaintiff and defendant and would not affect it, were it 
not that they were made within the knowledge and acquiescence of the de-
fendant and altered the position of the plaintiff. It is, therefore, an act of 
part performance clearly indicating the inference that it was purchased for 
that particular lot and no other. 

The other circumstances proved to my satisfaction by the plaintiff were 
his offer to sell his old house, the purchase of building materials when he 
had a house already, and his negotiations in respect of his lease all support 
his story in varying degrees, but no one of those aspects last mentioned can 
be accepted as supporting the contract in question only. 

What is necessary in order to set up successfully the plea of part per-
formance is stated by Lord Justice Fry in his work on “Specific Perform-
ance.” 6th edn., para. 580, p. 276. What he says is this “In order thus to 
withdraw a contract from the operation of the Statute several circumstances 
must concur; first, the acts of part performance must be such as not only to 
be referable to a contract such as that alleged, but to be referable to no 
other title; secondly, they must be such as to render it a fraud in the defen-
dant to take advantage of the contract not being in writing; thirdly, the con-
tract to which they refer must be such as in its own nature is enforceable by 
the Court; and fourthly, there must be proper parol evidence of the contract 
which is let in by the acts of part performance.” 

Apart from the fraudulent aspect, a review of the evidence has caused 
me to form the opinion that the abovementioned acts of part performance, 
all carried out within the knowledge of the defendant, have the cumulative 
effect of withdrawing this oral contract from the operation of the provisions 
of relevant sections of the Civil Law of British Guiana Ordinance. 

I propose now to review the position of the defendant when he made 
this oral contract with the plaintiff in January, 1936, As regards the options 
of Dial and defendant: they were not limited in time, so that when the de-
fendant agreed to sell the land to the plaintiff in 1936 and ultimately ac-
cepted the whole consideration, Dial was deprived of his option to pur-
chase lot 73. It must be remembered, however, that at that time Dial had 
already waived that option unconditionally, by implication, in the contract 
with Ferreira, and that option was never revived. 

Further, at its highest value, it was only a conditional stipulation which 
Dial could take advantage of, or not; it was not absolute. I give Dial the 
benefit of the doubt, but, I am not convinced that the sale was not within 
his knowledge having regard to his demeanour in the witness box under 
cross-examina- 
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tion. This sale would not constitute a breach of the agreement between Dial 
and the defendant, after the former had waived the option. Ferreira were 
not bound by their agreement to re-transfer land to Dial if the defendant 
failed to repay the $550. It might be held that the defendant was liable in 
damages but in my opinion it would not invalidate a contract, written or 
oral, for the sale of lot restricted by the option made by Dhajoo with a bona 
fide purchaser without notice of the restriction. The option being condi-
tional would not create an absolute right. 

It would not be a case where the vendor bound by an absolute covenant 
could not pass a better title than he possessed. In this case the option had 
been waived. To quote Mr. Justice Fry in Willmott vs. Barber (1880) 15 
Ch. D. 105 “A man is not to be deprived of his legal rights unless he has 
acted in such a way as would make it fraudulent for him to set up those 
rights.” 

Here the plaintiff was unaware of the option in favour of Dial ever hav-
ing existed. Obviously he would have paid nothing, had he known of it, 
without first ascertaining whether Dial was going to purchase the lot. Put-
ting the position at its highest point, although the defendant might have 
made himself liable in damages to Dial there was nothing to prevent him at 
any time taking all necessary steps to transport this lot to the plaintiff had 
he applied sufficient of the money be received from the plaintiff to the re-
payment of Ferreira, its proper purpose. 

The Court therefore finds that judgment should be entered for the 
plaintiff both on the ground of fraud on the part of the defendant and suffi-
cient part performance of the oral contract by the plaintiff to alter his posi-
tion in a material manner through the fraudulent acts of the defendant who 
had full knowledge of such acts. 

At the present time lot 73 is vested in the Heirs of L. Mendonca, Lim-
ited, and Mr. Manoel Oscar Mendonca has told the Court that his firm is 
prepared to pass transport of lot 73 in accordance with the order of the 
Court. 

To make any such order effective it will be necessary for the Court to 
make that Company a defendant in this action. The Court hereby orders 
that the “Heirs of L. Mendonca, Ltd.” be added as a defendant (Order 16, 
rule 11). 

The Court hereby orders:— 
1.—(a) Heirs of L. Mendonca, Ltd. to take all necessary steps, to transport 
the south half of sublot A of House lot 73, situated North of the Public 
Road, Rose Hall Village in the plaintiff, who shall pay the cost of such 
transport. 

(b) The defendant Dhajoo shall take all necessary steps, if any, to fur-
ther that aforesaid purpose. 

(c) in the event of the failure of the aforesaid firm or Dhajoo to pass 
transport to the plaintiff within 28 days of this order, the Registrar of the 
Supreme Court of British Guiana, is 
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hereby directed to take all such steps as may be necessary to achieve that 
purpose. 

2. The defendant Dhajoo to repay to the plaintiff the sum of $100 
damages. 

3. The defendant Dhajoo to repay to the plaintiff the sum of $130 in 
respect of money lent by the plaintiff to the defendant. 

4. The defendant Dhajoo to pay the taxed costs in this action of the 
plaintiff and the defendant Heirs of L. Mendonca, Ltd. (excepting the lat-
ter’s costs of transporting the said land from themselves to the plaintiff). 

5. Action fit for Counsel. 
Judgment for Plaintiff. 

Solicitors: E. A. Luckhoo, O.B.E.; P. M. Burch-Smith. 
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HUKUMI, Plaintiff, 

v. 
MOOTEAH AND SEEPERSAUD, Defendants, 

[1937. No. 36.—BERBICE.] 

BEFORE LANGLEY, J. 1938. NOVEMBER 15, 16, 21. 

Sale of land—Contract for—Judgment against vendor—Execution issued—
Judgment and execution fraudulent and collusive—Injunction against execution 
creditor—Specific performance against vendor. 

Judgment—Execution issued—Fraud and collusion—Prior sale of land by 
execution debtor—Action by purchaser—Execution creditor and execution debtor 
defendants—Judgment set aside. 

After a contract for the sale of land the vendor allowed execution to be levied 
on the land in pursuance of a collusive judgment obtained against him by a per-
son other than the purchaser. The purchaser brought an action against the vendor 
and the execution creditor claiming that the judgment should be set aside, and 
also claiming specific performance. 

Held, that the judgment and execution thereunder must be set aside, and that 
the execution creditor must be restrained by injunction from proceeding further 
with the execution. 

Action by Hukumi against Mooteah and Seepersaud for an order set-
ting aside a judgment obtained by Seepersaud and Mooteah on the ground 
of fraud and collusion, and for an order for specific performance of a con-
tract for the sale of land by Mooteah to the plaintiff. The facts and argu-
ments appear from the judgment. 

Mungal Singh, for the plaintiff. 
E. A. Luckhoo, O.B.E., solicitors, for the defendants. 

Cur. adv. vult. 

LANGLEY. J.: This action combines a claim to set aside a judgment for 
$112.40 obtained by the second defendant Seepersaud against the first 
named defendant Mooteah on the 28th July, 1937, on the grounds of collu-
sion and fraud; and a further claim for specific performance of the terms of 
a contract of sale entered into between the plaintiff and the aforesaid 
Mooteah, whereby the plaintiff agreed to purchase an undivided half inter-
est in the lot of land described in the statement of claim (hereinafter called 
the “said lot”) and a transfer of the whole interest of the defendant 
Mooteah in a Licence of Occupancy No. A 3494 of certain lands in rear of 
Plantation Letter Kenny (hereinafter called the “said Licence”) and inci-
dentally a declaration that the opposition of the plaintiff to the sale of the 
said property be declared just, legal and well founded. 

The defendant Mooteah is an elderly woman but I am satisfied 
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that she is mentally competent to safeguard her own interests in any normal 
business in her affairs, and, in this case, she was in the hands of a legal 
practitioner of good repute who would, I am sure, see that she understood 
the legal effect of the documents she signed in his presence. 

It appears that some family misunderstanding caused her to agree with 
the plaintiff to sell her lands and she took all the necessary steps to pass 
transport on 24th June, 1937, and accepted $40 on account of $160 pur-
chase price. 

The plaintiff completed documents as purchaser next day. 
Her counsel agrees that these proceedings were carried through by 

Mooteah voluntarily and that the evidence provides no indication of coer-
cion, duress, nor that she was not properly legally advised. The affidavits 
sworn to by the plaintiff and defendant provide ample written evidence of 
the contract. 

Evidence has been adduced showing the Mooteah’s family were 
strongly opposed to the sale of this land and I am inclined to think that 
Mooteah was giving the real reason when she said in her evidence that her 
son said “the land sell too cheap.” It has not been suggested, however, that 
the price accepted was so inadequate as to justify the contract of sale being 
set aside as unconscionable. 

Jhagroop—a son of Mooteah—appears to have conducted some of her 
affairs. It seems clear that he at once attempted to get the plaintiff to call 
her bargain off, firstly in a personal interview and then by getting the Revd. 
Dyett and the Village Overseer to intercede on his mother’s behalf. 

At that interview neither the Revd. Dyett nor the Village Overseer were 
told all the facts of the case, and I am satisfied that no definite terms were 
agreed upon and negotiations were to continue next day, and did in fact 
take place in New Amsterdam. 

I am satisfied that when the plaintiff’s husband heard of the Seepersaud 
summons he definitely advised his wife not to rescind the contract still sub-
sisting, and she did not do so at any time. 

 We now come to the Seepersaud judgment. I accept the evidence of 
Seepersaud and Jhagroop that the former was lodging considerable sums of 
money with the latter, on the understanding that it should be used in Jha-
groop’s trading and returned for the purpose of buying materials when the 
partitioning of the land enabled Seepersaud to build his house. 

Seepersaud lent this money without any documentary evidence of the 
transactions except those entries which he has sworn that he made in his 
own note book at the time. 

He had no security. He has said that he has always held Jhagroop re-
sponsible and his notes show no evidence of responsibility being shifted, 
although entries in his note book of an alleged loan of several sums to 
Mooteah do appear. 
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I formed the opinion, from the evidence, that what really happened 

was, that Seepersaud was asked to agree and did agree to some of the 
money lent to Jhagroop being used for the family requirements. 

Seepersaud is distantly connected with Jhagroop by marriage. They 
have been friends for many years, and I consider that they were acting in 
collusion. It has been stated in evidence that Seepersaud was to be repaid 
by the rents of the 3 rice beds belonging to Mooteah which he was allowed 
to farm. If that was so the whole purpose of this money would have been 
defeated, as it would take 8 years before the money was repaid. It has been 
said that the sale of Mooteah’s land cause him to file his claim on the 26th 
July, 1937, yet he said he heard that the land had been sold “one or two 
days after the 24th June.” 

Another point to which I attach significance is that if the story of the 
repayment of this debt by free use of the rice beds, is true why did not 
Seepersaud claim only $76 from Mooteah having regard to the 6 beds 
planted in 1937.? And what is more surprising, why did Mooteah consent 
to the judgment for $100 well knowing that $24 had been paid off? 

Another unexplained aspect of Seepersaud’s summons is that although 
filed on the 26th July it was heard on the 28th July—less than the statutory 
period—unless short service was approved by the Magistrate—and further 
that no record of service of the summons on Mooteah can be found in the 
Magistrate’s records. I feel that there is an indication of collusion between 
Mooteah and Seepersaud in this, which is confirmed by her appearance and 
her consent to judgment under such circumstances. 

I find this judgment to have been obtained by collusion for the purpose 
of fraud. 

Then comes the surprising admission of Jhagroop that the claim he 
filed on the 9th July, 1937—over a fortnight earlier than Seepersaud—was 
really the same $100 that he alleges Seepersaud lent to his mother. That 
was clearly fraudulent and proved to be by the fact that Jhagroop admitted 
that he and Seepersaud discussed their claims for $100 before they went 
into Court. Knowing one was fraudulent and the other in excess of the debt 
due, they still asked for and allowed Mooteah to consent to judgment for 
$124 more than she owed. 

The plaintiff has said that she told them they were “lie lie” judgments 
there in the Court yard. 

I find this judgment to be fraudulent on the grounds of collusion and 
falsity. 

The third judgment of Romai has been proved clearly to have been a 
debt due, from her sister-in-law. It is said that she has agreed to repay it. 

It is possible that Mooteah did persuade her daughter-in-law to lend her 
child this money but there is no written evidence nor 
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satisfactory proof that Mooteah borrowed this money and lent it to her 
daughter. 

As a judgment against Mooteah, I also find it to have been fraudulent 
on the grounds of collusion and falsity. 

Taking the evidence as a whole, I am satisfied that Mooteah, Jhagroop, 
Seepersaud and Romai were acting in collusion when they obtained the last 
mentioned three judgments for the fraudulent purpose of depriving the 
plaintiff of the benefit of her contract with Mooteah; and incidentally of the 
only asset upon which the plaintiff could levy, if she obtained judgment for 
the breach of that contract. 

The Court orders that 
1. The judgment No. 1356/27 obtained by Seepersaud against 

Mooteah for $112.40 on the 26th July, 1937, be set aside. 
2. The fiat for execution granted in respect of the judgment mentioned 

in paragraph 1 be set aside and the defendant Seepersaud be restrained 
from taking any further action in that matter of the execution sale. 

3. The opposition entered by the plaintiff on the 28th September, 1937 
to the sale of the said property is hereby declared just, legal and well 
founded. 

4. The defendant Mooteah shall take all steps necessary to pass valid 
and legal transport to and in favour of the plaintiff of one undivided half 
part or share of the East half of West half of lot No. 32, in section 1 in the 
West half of Letter Kenny, Bloomfield and Auchlyne Country District in 
the County of Berbice. 

5. On the failure of the defendant Mooteah to pass the transfer as or-
dered in the paragraph 4 hereof within fourteen days of the date of this or-
der the Registrar of the Supreme Court of British Guiana is ordered to do 
so forthwith. 

6. The defendant Mooteah shall take all steps necessary to transport to 
the plaintiff all her right, title and interest in Licence of Occupancy No. A 
3494 for 3.265 English acres of Crown Land situate in the rear of planta-
tion Letter Kenny in the county of Berbice showing the north half of the 
north half of lot three, West half of section A extending in facade S. 
15°08′30″ W. 70.43 feet and in depth N. 74°51′30″ W. 116.15 feet and in 
depth N.74°51′30″ W. 695.02 feet as shewn on the extract from diagram by 
C.W. Anderson, Government Surveyor, dated 29th July, 1899, attached 
thereto subject to the terms and conditions of the said licence. 

7. On the failure of the defendant Mooteah to transfer the licence as 
ordered in paragraph 6 hereof within 14 days from the date of this order 
subject to all essential conditions being fulfilled for that purpose, the 
Commissioner of Lands and Mines is ordered to do so forthwith. 

Provided that the plaintiff shall be entitled to set off any 
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amount of taxed costs as may be due to her in respect of this action against 
the balance of the purchase price payable to the defendant in respect of the 
said land at the date the ownership of the lands, etc., mentioned in para-
graph 4, 5, 6 & 7 hereof are vested in her. 

8. The plaintiff shall recover from the defendants jointly and severally 
her costs to be taxed. 

9. This action be certified fit for counsel. 
Judgment for plaintiff. 
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EDWARD REGINALD JANSEN, (Plaintiff) Appellant, 

v.  

F. G. FERREIRA, LIMITED, (Defendant) Respondent. 

[1937. No. 289.—DEMERARA.] 

BEFORE FULL COURT: CREAN, C.J., VERITY & LANGLEY, JJ.  
1938. JANUARY 5; FEBRUARY 21. 

Principal and agent—Sale—Real and efficient cause of—Commission 
agent—Introduction by—Commission payable. 

If the introduction by an agent of a person to the vendor is the real and effi-
cient cause of the sale, and the agent has done everything which was to be done 
by him, he is entitled to the agreed commission. 

A. agreed to pay B. three per cent, commission if he succeeded in effecting a 
sale of a parcel of land belonging to A. B., introduced C., to A., and C., made an 
offer of $1,100. This offer was not accepted by A., but subsequently, in the ab-
sence of B. A, sold the land to C. for $1,200. 

Held, that B. was entitled to his commission. 

Appeal by the plaintiff from a decision of Mr. R. D. R. Hill Stipendiary 
Magistrate, Berbice Judicial District. 

P. M. Burch-Smith, Solicitor, for appellant.  

E. G. Woolford, K.C., for respondent. 
Cur. adv. vult. 

The following judgment of the Court was read by the Chief Justice:— 
The appellant is a house agent in New Amsterdam and the respondents 

are F. G. Ferreira, Ltd., a company incorporated in this Colony and carry-
ing on business at 15, Strand, New Amsterdam. 

On the 16th August, 1936, the appellant wrote to the respondents that 
he had an offer of $850 for their lot 2 in Main Street New Amsterdam, and 
informed them that his commission would be 3 per cent, on the sale price. 

On the 19th August, 1936, the respondents refused this offer of $850 
but in this letter they state that they are quite prepared to give the appellant 
3 per cent, commission if he succeeds in effecting the sale of the said lot. 

As a result of this letter the appellant says he got in touch with Mrs. 
Caroline Jones and got her to make an offer in November, 1936, of $1,100 
and actually took her to the Secretary and Director of the respondent com-
pany when she made the offer of $1,100. 

The offer of $1,100 was not accepted, but subsequently Caroline Jones 
purchased the property for $1,200. 

It is submitted for the appellant that the two letters of 16th and 19th 
August, 1936, constitute a contract of agency in writing 
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and with that submission we are in complete agreement. And it is our opin-
ion that a clear and unambiguous term of this written contract was that the 
appellant was to receive 3 per cent, commission if he succeeded in effect-
ing the sale of the property. 

The uncontradicted evidence before the learned magistrate was that the 
appellant introduced the lady, who subsequently became the purchaser of 
the property, to the respondents and that they discussed the terms of sale. It 
seems to us then, that the only reasonable inference that could be drawn 
from that evidence was that the appellant succeeded in effecting the sale by 
his introduction of the purchaser, Caroline Jones, to the respondents. 

It is true that the record of the case shows that after the letter of the 
19th August, 1936, which offers 3 per cent, commission, certain improve-
ments to the property were made by the respondents and as a consequence 
the price went up from $900 mentioned in this letter to $1,200. But the re-
cord also shews that the appellant was endeavouring to sell at the new 
price, and that when he brought Caroline Jones to the plaintiffs she offered 
$1,100 and finally purchased in his absence for $1,200. 

The documents produced in evidence clearly shew that there was a 
contract between these parties whereby the appellant was to receive 3 per 
cent, commission for effecting a sale. And the uncontradicted evidence 
shews that appellant introduced Caroline Jones to the respondents as a pos-
sible purchaser of the property and that she became the purchaser. 

With those facts standing out and which must be taken as proved, the 
only defence that was open to the respondents was to prove that there was 
an implied contract subsequently which added to or varied the original one. 

There was evidence before the learned magistrate of a conversation be-
tween a director of the respondent company and the single plaintiff, but, in 
our view, it is quite impossible to interpret that conversation as evidence of 
the making of a subsequent implied contract rescinding the original one, or 
to read into it that the plaintiff agreed to waive his right to commission on 
the sale. 

The record of the evidence does not show that there was a word said 
about revoking the authority given originally to the appellant by the letter 
of the 19th August, 1936. Consequently, we think the appeal ought to be 
allowed with costs. The decisions on this point seem to indicate that ii the 
introduction is the real and efficient cause of the sale, and the agent has 
done everything which was to be done by him then he is entitled to the 
agreed commission (Prickett v. Badger (1856) 26 L.J. C.P. p. 36 and Bar-
nett v. Isaacson (1888) 4 T.L.R. p. 595). 

Judgment for the plaintiff in his claim with costs and fee to counsel. 
Appeal allowed. 
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HARWADIN, Plaintiff, 

v. 
ISAAC I. PARK, Defendant. 

[1938. No. 22.—BERBICE.] 

BEFORE LANGLEY, J. 1938. NOVEMBER 8, 22. 

Evidence—Expert evidence—Sworn Land Surveyor—Measurements—Not 
contradicted—Expert evidence to be accepted—In the absence of exceptional cir-
cumstances. 

Where expert evidence is tendered by one party the opposing party must either 
accept it, or bring other expert evidence to prove it to be wrong. If no such evi-
dence is produced, the Court will, in the absence of exceptional circumstances, 
act upon the expert evidence. 

Action for trespass and an injunction. The facts appear from the judg-
ment. 

P. M. Benson, for the plaintiff. 
P. M. Burch-Smith, solicitor, for the defendant. 

Cur. adv. vult. 
LANGLEY, J.: This action is primarily an action in trespass arising on a 

dispute over land. 
I cannot commend the action taken by the defendant and have diffi-

culty in believing his statement that he was acting under legal advice. Both 
parties have my sympathy because their difficulties should never have 
arisen, but for what appears to be extremely careless surveying. 

It appears quite clearly on the face of the plan of Plantation Vryheid, 
cum annexis, prepared by the late James Tudor Seymour, Sworn Land Sur-
veyor, dated 30th December, 1931, and deposited in the Deeds Registry on 
the 21st March, 1932 that the areas of the several lots of Plantation Mount 
Sinai—part of Plantation Vryheid—set out in the schedule do not coincide 
with the areas shown in the plan, if the area of those lots were calculated on 
the linear measurement shown therein. 

The scheduled areas agree in total with the whole area of the plantation 
and are apparently correct. 

The piece of land in question is obviously a difficult shape to survey. It 
being more or less in the shape of a keystone of a bridge with the lots run-
ning across. Therefore lots placed away from the narrow end get less in 
width as the land increases in length. 

The effect of these erroneous linear dimensions has created chaos on 
the land. 



 173
The paals inserted by the late Mr. Seymour’s assistant in accordance with 
these measurements have resulted in the boundaries of lots being placed in 
position which more than absorb the land available and exclude some lots 
from the area altogether. Mr. D. C. S. Moses a Sworn Land Surveyor has 
made this criticism of the deposited plan. I do not propose to check his fig-
ures, as it is no part of the duty of a Supreme Court Judge to venture into 
the realms of trigonometry. Where such expert evidence is tendered the 
opposing party must either accept it or bring other expert evidence to prove 
it wrong. Apart from exceptional circumstances I have to accept the evi-
dence of such an expert or judge between them if two or more are called 
and disagree. The defendant has called no such expert evidence and there-
fore I base my judgment on the calculations of Mr. Moses. 

The surveyor testifies that the error has had the effect of moving the 
situation of lot 16, 96 feet in a westerly direction. The result on the Sey-
mour boundaries is to shift lot 16 to a situation completely covering over 
Mr. Hart’s ½ lot 15 and absorbing 28 feet of the defendant’s ½ lot 15. It 
must be remembered that while these errors in the linear dimensions of the 
plan remain, although transports may be issued, the present chaotic state of 
affairs will continue to exist. Those documents merely refer to the plan by 
lot number: that will not rectify the linear errors as marked out on the land. 

I am satisfied that the defendant well knew this state of uncertainty as 
to boundaries existed and that he chose to take action which would have 
been ill-advised had he known with any certainty where his own bounda-
ries were placed, but, which was quite unjustified in the circumstances of 
this case when he did not know. 

I find that the defendant trespassed on the land occupied by the plain-
tiff in accordance with the corrected boundaries laid out by Mr. Moses and 
interfered with the rice crop of the plaintiff and forced him to make other 
arrangements. 

I sincerely hope that the proper Government authority will come to the 
rescue of this unfortunate little community who have been placed in an im-
possible position through faulty surveying. These owners however must 
help themselves by co-operating together in petitioning the Government to 
help them by having the plan amended. 

Finally, I sincerely hope that the legal practitioners engaged in this case 
will do what they can to help them to achieve that end so that they may live 
in peace. 

I will help by sending a copy of this judgment to the Commissioner of 
Lands and Mines. 

The Court orders that: 
1. The plaintiff shall recover the sum of $25 damages and costs to be 

taxed from the defendant. 
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2. The defendant and or his agents and servants be restrained from en-

tering that portion of land marked out as lot 16 aforesaid by Mr. Moses. 
3. The action be certified as fit for Counsel. 
I am not prepared to make any declaration as to the title of the plaintiff 

to the said lot 16 as the errors in the plan must be corrected and the land re-
apportioned in accordance with the correct linear measurements of the area. 

Judgment for plaintiff. 
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MANGAL, Plaintiff, 

v. 
HUSAIN, Defendant. 

[1937. No. 41.—BERBICE.] 

BEFORE LANGLEY, J. 1938. NOVEMBER 9, 22. 

Sale of land—Contract for—No title in vendor Action for specific per-
formance—Not maintainable. 

Transport—No title in vendor—Title in another person—Acquisition of ti-
tle—Application by purchaser—Notice to interested parties—Public advertise-
ment—Deeds Registry Ordinance, Cap. 177, ss. 28, 31. 

Specific performance of a contract for the sale of land cannot be decreed 
where title in the vendor cannot be established. 

Procedure under section 28 of the Deeds Registry Ordinance, Cap. 177, dis-
cussed. 

Action by the plaintiff Mangal against the defendant Husain for spe-
cific performance of a contract for the sale of land, and for an injunction to 
restrain the defendant from entering the land. At the hearing the statement 
of claim was amended to include a claim for a declaration that certain par-
cels of land were sold by the defendant’s testator to the plaintiff. The facta 
and arguments appear from the judgment. 

Mungal Singh, for the plaintiff. 
E. A. Luckhoo, O.B.E., solicitor, for the defendant. 

Cur. adv. vult. 
LANGLEY, J.: The parties in this action are acting in their capacities as 

executors of the estates of Jeenaught and Nasciban respectively. 
It appears that the deceased Nasciban purchased from the Official Re-

ceiver on the 4th July, 1927, the right, title and interest in lot 50 and the 
south one-third of lot 49 of Good Banana Land, E.B., Canje (hereinafter 
called the “said lots”) for 10 dollars. 

I find that said lady sold her interests in the said lots to Jeenaught (or 
Jeanath) on the 29th October, 1927. The latter entered into and remained in 
actual possession until he was too blind to continue living there alone. Af-
ter that date he and his family remained in legal possession, which was un-
disturbed. In my opinion, based on the evidence adduced, Nasciban was 
mentally competent to deal with her affairs. 

The present complications appear to have arisen from two causes. 
First, although transport has been granted for both lots 
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49 and 50, the records shew that Antonia Mendes, on the 6th September, 
1877, purchased the whole of both lots from Sherry Brown (Transport No. 
83 of 1877). The former sold lot 50 to Jacob February, on the 7th February, 
1900, (Transport No. 14 of 1900). Thereafter, no connecting link can be 
traced between these transports, and the inclusion of these lots as part of 
the estate of Hawtayne Humphrys, deceased, and subsequent sale by the 
Official Receiver to Nasciban. (May I point out that this last information is 
the result of research of my Registrar and I include it solely for the infor-
mation of the parties). Secondly, Nasciban in a sale of mixed lands to one 
Rambir, on the 2nd August, 1929, included the said lots, already sold to 
Jeenaught. I am of opinion that this latter re-sale was an honest mistake 
arising through Nasciban not handing the Official Receiver’s receipt No. 
67,934 to Jeenaught when she sold him the said lots. That receipt remained 
attached to two others and, I am sure, was handed to her lawyer and 
wrongly included in the agreement with Rambir, his subsequent sale to 
Basiran automatically carrying on the mistake. I am confirmed in this opin-
ion by Rambir who stated that he saw Jeenaught and his house, but did not 
go on that land and was not shewn it as part of the sale. Rambir could not 
transfer any interest in land that he did not possess. 

I do not accept the evidence of Husain nor that of Basiran. I am of 
opinion that the acts of ownership which they have alleged in support of 
their claims took place on adjacent lands of which they are the owners. The 
evasive nature of the replies to questions given by these witnesses on the 
subject of the planting of cocoanuts was very apparent. It may be as well to 
mention that if either of the defendants have placed a fence on any part of 
the said lots, they must not attempt to remove it as it is part of the land in 
law. 

The position is, therefore, that the said lots belong to the estate of 
Jeenaught, and the question is, how the purchaser is to be given transport 
for this land. 

Counsel for plaintiff was permitted to amend paragraph 5 of his State-
ment of Claim and now asks for a declaration that the receipt given by 
Nasciban to Jeenaught is a good and valid receipt for the purchase price of 
the said lots. I find that it is so. He also asks for an injunction restraining 
the defendant in his capacity as executor of the estate of Nasciban and in 
his individual capacity, together with his servants and agents from entering 
the said lots and committing acts of ownership thereon. 

The Court is not able to order the passing of the transports of the said 
lots, as there was no evidence adduced to show that the Official Receiver 
was vested in any title owned by Humphrys, deceased. I am satisfied that 
Jeenaught did acquire the just and lawful ownership of the said lots, at pre-
sent registered wholly or 
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partially in the names of Antonio Mendes and Jacob February respectively; 
and that the claims of Rambir and Basiran cannot be supported. It would be 
wrong for the Court to decide the title to these lands on the consideration of 
the evidence of these claimants only; as there may be other claims, though 
that seems unlikely. The situation would be more properly met by the 
plaintiff taking action under the provisions of section 28 and the following 
relevant sections of the Deeds Registry Ordinance (Chapter 177). The pro-
cedure by public advertisement gives notice to others who may be inter-
ested. All the Court can do here is to clear the way as far as possible, on the 
evidence before it, and leave the plaintiff to take such other action as he 
may be advised to take. The Court 

1. declares that:— 
(a) Lot 50 and the south one third of Lot 49, portions of Goed Banana 

Land situate on the East Bank of the Canje River, Berbice, were 
purchased by Jeenaught, deceased, from Nasciban, deceased, and 
that the document signed by Naciban dated 29th October, 1927, for 
the sum of 20 dollars as purchase money for the said lot, was paid 
to the said Nasciban by the said Jeenaught and constitutes a good 
and valid receipt for the purchase of the said lot. 

(b) the said Jeenaught entered upon the said lots as owner and re-
mained and acted in such a capacity undisturbed until the date of 
death. 

(c) the said lots described in the fourth paragraphs of the agreements 
entered into, firstly between Nasciban and Rambir, dated 2nd Au-
gust, 1929, and secondly by Rambir and Basiran on 4th March, 
1980, respectively were so entered into by bona fide mistake and 
the said lots were not intended to be so transferred by either party, 
and such fourth paragraphs of those agreements should be and are 
hereby declared to be null and void and of no effect. 

2 —orders that:— 
(a) the defendant both in his individual capacity, and, as executor of 

the estate of Nasciban, deceased, together with his servants and 
agents, be restrained from entering the said lots and from exercis-
ing any acts of ownership thereon; 

(b) the plaintiff shall recover from the estate of the late Nasciban, de-
ceased, his taxed costs and if that estate be insufficient to meet that 
charge, then any balance of costs outstanding shall be recovered 
from the defendant personally. 

(c) this action be certified as fit for counsel. 

Judgment for plaintiff. 
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LOOTAWON AND BHIRGOON, Plaintiffs, 

v. 
MANGRA, Defendant, 

[1938. No. 13.—BERBICE.] 

BEFORE LANGLEY, J. 1938. NOVEMBER 8, 22. 
Land—Measurement of—“Twenty square roods”—Meaning of—Rhynland meas-

ure—Public Health Ordinance, 1934 (No. 15), s. 135 (5). 
Sale of land—Parcel less than 20 square roods—Less than a quarter lot—

Contract—Illegality—Subsequent contract for sale excepting said parcel—Exception 
bad—Contract enforceable without the exception—Specific performance—Local Gov-
ernment Ordinance cap. 84, s. 157—Public Health Ordinance, 1934 (No. 15), s. 135 
(5). 

The expression “twenty square roods” in section 135 (5) of the Public Health Or-
dinance, 1934 (No. 15) means twenty square roods Rhynland measure, a Rhynland 
rood being 12.3567 English feet. 

C. agreed to sell a portion of a lot of land to J. The portion was 2 roods more or 
less. J. entered into possession and built a house on the portion of the lot. 

After C’s death his executor M. agreed to sell to L. and B. the remainder of the lot 
of land owned by C; that is to say, the portion sold to J. was excluded from the 
agreement of sale. 

C’s executor gave instructions to the Registrar of Deeds to advertise transport to L 
and B accordingly. The Registrar of Deeds, on reading the papers, raised the follow-
ing questions: (1) whether the land sought to be transported was less than 20 square 
roods, and, if so, whether there was a contravention of section 135 (5) of the Public 
Health Ordinance, 1934 (No. 15); and (2) whether the land sought to be transported 
was less than a quarter lot, and if so, whether there was a contravention of section 
157 of the Local Government Ordinance, Chapter 84. These questions were not an-
swered to the satisfaction of the Registrar of Deeds, and the transport was not 
passed. 

L. and B. sued M. for specific performance. At the hearing it was proved that the 
land which C. had agreed to sell to J. was less than 20 square roods and was less than 
a quarter lot. 

Held, (1) that the contract for the sale by C. to J. of a parcel of land less than a 
quarter lot and less than 20 square roods was illegal and of no effect; 

(2) that it was therefore illegal to except from the land sold by C’s executor to L. 
and B. a parcel of land less than a quarter lot and less than 20 square roods, and that 
such exception must be treated as if it had never been made, and must be struck out; 
and 

(3) that L. and B. were entitled to specific performance of the contract for the sale 
of land without excluding therefrom the portion of land excepted in the contract. 

Action by the plaintiffs for specific performance of a contract for the 
sale of land. The facts and arguments appear from the judgment. 

P. M. Benson, for the plaintiff.  
Mungal Singh, for the defendant. 

Cur. adv. vult. 
LANGLEY, J.: This action is brought by the plaintiffs to compel the ex-

ecutor of Chowti to pass transport of the northern portion 
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of sub lot B of House lot number 2, South of the Public Road, Rose Hall 
Village. 

The evidence adduced by the plaintiffs and their witnesses, which I ac-
cept, proves clearly that the executor has acted in a most irregular and im-
proper manner in his administration of this estate. 

The parcel of land is described in the agreement (exhibit A) as the 
North half of sub lot B save and except 2 rods more or less sold to Jameran, 
also known as Jamrattan. 

His counsel must have felt relieved when he decided not to defend his 
client’s actions, but to rely upon a point of law to take the place of the de-
fence which should have been available had the executor acted properly. 

The executor sold the land in question to the plaintiffs on the 7th Janu-
ary, 1938, for the sum of $150 in consideration for that sale. On the 7th 
February he forced them to agree to pay a further sum of $50 which they 
did under protest. 

The plaintiffs in the terms of their agreement paid the transport ex-
penses and the passing of the transport awaits the decision of this action. 

It seems that a question was raised at the Central Registry of Deeds as 
to whether the consent of the proper authority should be obtained in accor-
dance with the provisions of the Public Health Ordinance, 1934 (No. 15 of 
1934), or of section 157 of the Local Government Ordinance, Chapter 84, 
both of which Ordinances appear to be applicable. 

Counsel for the defence submits that the restriction imposed by section 
135 (5) of the Public Health Ordinance, 1934, renders this contract for the 
sale of land illegal because of the sale of the portion to Jameran by the de-
ceased during his life time. 

The Court viewed the lot in question, and it is apparent that Jameran is 
occupying a piece of land approximately 2 rods by 4.7 rods, that is to say 
24 feet x 55 feet. 

Looking at the agreement in question two aspects emerge. Firstly, the 
measurements of the land purporting to be excepted, that is two rods more 
or less are vague and uncertain. It is a lineal measure without the second 
dimension, which must be given to complete any area. Secondly, unques-
tionably in fact it contravenes the provisions of section 135 (5) of the Pub-
lic Health Ordinance, 1934, and section 157 of the Local Government Or-
dinance, chapter 84, which are peremptory. That former section imposes a 
penalty for the sale of such a small quantity of land, and that prohibition 
creates the legal inference of illegality; the latter renders this subdivision 
illegal to all intents and purposes. I agree with counsel for the plaintiffs that 
the illegality occurred in the life time of the deceased and forms no part of 
the contract between the plaintiffs and the defendant. 

Even when a contract includes in its provisions several promises 
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some of which are legal and others illegal, which can be separated the 
Court may reject the bad part and retain the good (Pickering v. Ilfracombe 
(1868) 37 L.J. C.P. 123). There can be no question therefore that here, 
where the illegal exception is irrelevant to the terms agreed upon between 
the parties, the Court has ample power to strike out the illegality. 

This I accordingly do, and therefore the area available now includes the 
excepted area and makes the total area to be transported 55 feet by 76 ½ 
feet, or 4207 square feet. 

In this action the question has arisen with regard to the meaning of the 
dimension “not less than twenty square roods” in subsection (5) of section 
135 of the Public Health Ordinance, 1934 (No. 15 of 1934). 

It seems unlikely that the words “square rood” mean the English Impe-
rial Standard Measure set out in 5 Geo. 4, c. 74, which was applied to this 
colony after 1st January, 1851, by subsection 2 (1) of the Weights and 
Measures Ordinance, Chap. 363. That would mean a house lot of twenty 
acres, and that valid title could not be given for less than five acres. 

Section 22 of the Surveyors Ordinance, 1891 (No. 20 of 1891)—see 
Gazette of 19th December, 1891, p. 1336—provides that wherever it is 
necessary to express on a plan any area and measurements in Rhynland 
measure the English equivalent measure shall be expressed also. For this 
purpose the Rhynland rood is stated to be 12.3567 English feet. 

To cite the explanatory memorandum of a Bill introduced in this matter 
in 1914, (see Gazette of 13th June, 1914, page 1729) the Dutch measure-
ments were abolished, and land measurements and areas were to be ex-
pressed thereafter by English measures alone. 

Section 2 of the Land Surveyors Ordinance, 1891, Amendment Ordi-
nance 1914, (No. 21 of 1914)—see Gazette of 18th July, 1914, p. 171—
substituted for section 22 of the earlier Ordinance substantially the same 
wording as is shown in section 23 of the Land Surveyors Ordinance, Chap. 
167. This change became effective on the 17th July, 1914. Formal notice to 
the public of the change was published on 9th September, 1914: see Ga-
zette of 9th September, 1914, p. 700. 

Since 17th July, 1914, the position has been therefore, that superficial 
linear and area measurements of land have been governed by the Imperial 
Measure. 

This implies, in my opinion, that any legislation governing areas of 
land should be held to be expressed in accordance with the English Impe-
rial Measure. I am afraid that does not help in the interpretation of this Or-
dinance. 

The insertion of the word “square” implies that the word “rood” is in-
tended to be a measure of length, otherwise it would be redundant. Al-
though this Ordinance was ordained in 1934, 
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twenty years after surveyors, had been prohibited from using the Rhynland 
measure, I am of opinion that the Rhynland decimal measure of 12.3567 
feet was intended by the draftsman. The local measure of a rod of 12 feet 
having no statutory authority which I can find. 

That being so, the minimum area allowed by section 135 (5) of the 
Public Health Ordinance, 1934, would be 3053.76 square feet, which 
would be less than 4207.5 square feet now available. 

The contract therefore can be regarded as legal. It is true that the plain-
tiffs will be getting a greater area than they agreed to purchase; on the other 
hand, I am satisfied that the defendant illegally forced the plaintiffs to pay 
a higher price than he agreed upon in the first instance. 

The estate therefore will benefit to an equitable degree by receiving 25 
per cent, more in cash for approximately 14 per cent, more area of the land 
sold. 

There remains, however, the question of the land illegally sold to Jam-
eran. 

There can be no question that the purpose of this prohibition of sale of 
land below the minimum area was intended to safeguard the public health 
of the community. 

Jameran has done that which is prohibited. Her interests must take sec-
ond place to the interests of the community and she must leave the land in 
which she has no right, title or interest. Her written contract with the de-
ceased owner is void and she can recover nothing from the estate. 

The Court is not depriving her of anything as she has never owned any-
thing her occupation of the land being by licence and incidentally contrary 
to law. 

She was given an opportunity of buying the whole of the lot and re-
fused in Court to take that course. 

Doubtless she did not realise the alternative. She is not a party to this 
action and I do not consider that it would be desirable for the Court to 
make her one for the purpose of ordering her off the land in question. 

The interests of the community require that the lot should not be so di-
vided. Therefore she must go. 

I purpose attaining that end by using the machinery which should have 
remedied the state of affairs as soon as it arose. 

The Court orders that: the defendant in his capacity of executor of the 
estate of Chowti No. 67022 ex Rhine 1894, deceased, shall pass transport 
to and in favour of the plaintiffs of the northern half of and in a piece of 
land forming the northern portion of sub-lot B of House lot No. 2 situate 
South of the Public Road in the Rose Hall Village, County of Berbice, hav-
ing dimensions of approximately 55 feet by 77½ feet and more fully de-
scribed in 
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paragraph 11 of the statement of claim and such lot to include the area ille-
gally purchased by the said Jameran. 

That on the failure by the defendant in his aforesaid capacity to pass 
transport to the plaintiff within two weeks from the date of the said order 
the Registrar of the Supreme Court of British Guiana (hereinafter called 
“the Registrar”) shall forthwith do so. 

That the said Registrar shall forthwith serve by registered post upon the 
proper officer of the local authority exercising powers under the Local 
Government Ordinance, Chap. 84 in and over the village or district in 
which the aforesaid lot is situate a certified copy of this judgment with a 
view to that authority taking such action, if any, in collaboration with the 
Central Board of Health as it may deem desirable in the interests of the 
health of the community to ensure the removal of the house of the said 
Jameran from the aforesaid area of land illegally purchased by her from the 
deceased Chowti in contravention of section 157 of the Local Government 
Ordinance, Chap. 84. 

The said Registrar shall also serve a certified copy of this judgment in 
a similar manner also upon the proper officer of the Central Board of 
Health with a view to that authority taking such action, if any, in collabora-
tion with the District or Village Council, as may be deemed desirable in the 
interests of the health of the community to ensure the removal of the house 
of the said Jameran from the aforesaid area of land illegally purchased by 
her from the deceased Chowti in contravention of section 135 of the Public 
Health Ordinance, 1934. 

Such action as may be taken by the authorities as suggested in this and 
the preceding paragraphs of this judgment being in no way derogatory to 
the civil rights of the plaintiff when he has acquired title to the said land. 

The defendant shall pay the taxed costs of the plaintiffs and the plain-
tiffs shall set off against such taxed costs due to them the balance of $50 
due to the estate of the deceased under the second agreement which they 
have now accepted. Any balance of costs due to the plaintiffs being firstly 
met from the estate of the deceased Chowti and, if that be insufficient to 
meet that charge, then from the defendant personally. 

I certify the action as fit for counsel. 
Judgment for plaintiff. 
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ACHAMA, Plaintiff, 

v. 
H. T. C. READ, Defendant, 

[1938. No. 35.—BERBICE.] 

BEFORE LANGLEY, J. 1938. NOVEMBER 22. 

Animals—Dangerous—Dog chained for over a year—Scienter—Evidence 
of—Dog to be kept under proper control. 

Where the owner of a dangerous animal knows it to be dangerous he is re-
sponsible for its being kept under proper control. 

A dog had been chained under the owner’s house for over a year. When un-
chained, it was transferred to a lead, and walked up the road by the owner.  

Held, that there was evidence that the dog had shown, and would develop, 
signs of viciousness, and that the owner knew that the dog was dangerous. 

Action by the plaintiff against the defendant for damages alleged to be 
caused by the defendant’s dogs. 

E. A. Luckhoo, O.B.E., solicitor, for plaintiff.  

P. M. Burch-Smith, solicitor, for defendant. 

Cur. adv. vult. 
LANGLEY, J.: This claim against the defendant for $500 damages for an 

injury to the plaintiff alleged to have been caused by dogs owned by the 
defendant has proved to be and of great difficulty. 

To succeed in such a claim it is necessary for the plaintiff to prove the 
dogs were vicious and that the defendant knew that fact. In addition, the 
injuries must be proved, and evidence given to enable the Court to assess 
the damage. 

Some facts are supported by the evidence of the witnesses on both 
sides and I will set those out first. 

It is agreed that the plaintiff was passing on the public road in the vi-
cinity when she was attacked and badly bitten by—she says—two dogs; 
that she screamed and fell and that various people came to her assistance; 
that she was taken to hospital and remained there from Monday evening 
until the following Sunday; and that subsequently she received medical 
attention from another practitioner. It is agreed that after the crowd hailed 
him, the defendant came and stood at his door and did nothing to help the 
situation, and, further, that he had at that time two dogs, one of which had 
been chained night and day for over a year. 

There seems no doubt that most of the witnesses knew the defendant’s 
dogs well by sight. 

The plaintiff, who should have been in a position to see, was 
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definite that the dogs came from the shop, were recognised by her, ran back 
to the shop. She says that the door of the defendant’s spirit shop was half 
open and the light shone on the road. 

Rajcoomar, Outar, Seegolam all support this story substantially but are 
contradicted on some material points by the witness Macdonald, who also 
was on the scene early. He says he was there first and saw no dogs. 

I am inclined to think that partisan feeling may have caused the plain-
tiff’s witnesses to add to their stories but I accept the identification of the 
dogs by the plaintiff in the circumstances. 

I found support for that finding also from the evidence of the defendant 
and his wife which I did not accept. It appears to me that there are too 
many coincidents in their stories. First of all, no good reason was given 
why the unfortunate dog “Rainbow” should have been chained under the 
house for over a year. He had no freedom whatever. Were I to accept Mr. 
Read’s story, when unchained, the dog was transferred to a lead and 
walked up the road by his master. Surely such an existence would not be 
inflicted on any animal unless he had shown signs of viciousness. After so 
prolonged imprisonment undoubtedly he would develop viciousness, and I 
regard this treatment as evidence that the defendant knew his dog “Rain-
bow” to be dangerous: see Lord Kenyon in Jones vs. Perry (1796) 2 Esp. 
482. 

I was most impressed by the defendant’s evidence as to the behaviour 
of his second dog “Mischief” on that night. He says that it was lying down 
on the floor besides Mrs. Read awake, and it did not take the slightest no-
tice of the uproar outside. Mrs. Read corroborated her husband’s story. 
Two things must be remembered. The first is, that usually the hearing of a 
comparatively young dog is much keener than the normal human auricular 
sense. Secondly, the barking of dogs means something to other dogs, I am 
quite unable to believe that “Mischief” would have remained still without 
showing any signs of excitement when there was a woman screaming, dogs 
barking and men shouting within approximately 10 yards of him, and cer-
tainly within his hearing, the window being open. 

That inaction is all the more difficult to understand when it is remem-
bered that they were also out of sight, if the Reads’ story had been true. As 
regards the conflict of evidence as to whether the shopdoor was opened or 
closed, the issue is, of course, whether there was light enough for the 
woman to see the dogs who attacked her. It could lawfully be open, as it 
was only about 8.30 p.m. and on the evidence I think it was open. 

Another curious thing was that the chained dog also was quiet. Here 
again that attitude is unusual. A chained animal in such circumstances, is 
usually more excitable than one which is loose; feeling I suppose that it is 
missing something. 

Another curious thing is that Mrs. Read had her chair placed 
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in such a position that she could not only see the dog by her chair, but, 
through the back doorway, the other chained dog which was conveniently 
on the back stair. 

By another coincidence the chained dog died from some unknown 
cause within a few days of the Court hearing, thereby depriving the Court 
of an opportunity of examining it. That affected both parties, but I do not 
miss the significance that in the case cited by counsel for the defendant, 
Line v. Taylor (1862) 3 F & F. 731, it was held that the dog may be 
brought into Court to assist in judging the temper of the animal. 

It seems clear that both the defendant and his wife realised that the 
crowd outside thought it was their dogs which had attacked the woman. I 
find it difficult to believe that they would have acted as they have said they 
did act had the dogs not been involved. 

As regards proof that the defendant knew his dog “Rainbow” to be vi-
cious, several people gave evidence that they had been attacked with more 
or less serious results but although I accept their evidence rather than the 
denials of defendant I was most impressed by the defendant’s action in 
keeping the dog chained for such a long period. 

I find, therefore, that the defendant knew his dog “Rainbow” was vi-
cious and that both dogs were loose and attacked the plaintiff that night. 

The law in respect of the keeping of dangerous animals, whether wild 
or domestic, is governed by the simple principle that where the owner 
knows them to be dangerous he is responsible for them being kept under 
proper control. In this case the plaintiff was walking on a public road and is 
entitled to the full protection of the law. 

Now comes the equally difficult task of assessing the damages. 
The medical evidence was in direct conflict on a physical condition 

about which there should be no doubt in the mind of any qualified medical 
practitioner. 

Dr. Besson who first saw the wound has testified definitely that no part 
of the muscle of the plaintiff’s leg was involved and that only superficial 
laceration took place. In his notes, he did not even identify the injuries to 
each leg; I consider that an unfortunate omission. 

Dr. Chiekerie who examined the leg a few days after the plaintiff left 
the hospital testified equally definitely that the muscle was involved, a 
piece of the muscle being missing, and that was being replaced naturally by 
a tissue which would interfere with the movement of the muscle. The fric-
tion caused by the movement of the muscle against this tissue would cause 
small blisters to appear at the edges of the new formation when strain was 
put on it by walking. 

The plaintiff said such blisters had appeared. 
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Differences of opinion must arise from time to time between experts on 

any matter, but, I regard it as most unfortunate that such a conflict as this 
should have arisen upon a matter about which there should be not the 
slightest doubt. The skin formation and muscle formations are completely 
distinct from one another both in formation and appearance, and I am com-
pletely at a loss to understand this conflict of evidence between reliable 
witnesses. 

Accepting both doctors’ explanation that tissue formed where muscle 
formation has been removed would create adhesions which would cause 
some difficulty in achieving lateral movement in the vicinity, I have 
formed the opinion that the evident pain caused to the plaintiff when Dr. 
Besson handled the flesh at the site of the scars in Court, would probably 
arise from such adhesions. I was watching the plaintiff closely and it was 
evident that the touch made her wince. 

Moreover, the scar on the right leg remaining at the present time was 
more in keeping with the description given by Dr. Chiekerie than that of 
Dr. Besson. 

Dealing with the special damage claimed I consider that Dr. Chi-
ekerie’s account at $12 is reasonable. 

Apart from the first occasion when the wound was bleeding freely I see 
no reason why the plaintiff should have travelled by car when the bus ser-
vice was available. 

I therefore allow $2 for that head. 
The loss of wages is much more difficult to assess. The defendant has 

produced an account of the wages paid to the plaintiff in the first six 
months in 1938. She worked approximately half time and her wages aver-
aged $1.14. She claims 9 weeks’ wages, and I will allow $10.26 which will 
give her something for her home earning power. 

As regards general damages Dr. Chiekerie states that the consequential 
effects of the injury may continue possibly for two years. I consider that 
estimate errs on the side of pessimism. There can be no doubt, however, 
that the plaintiff has and probably will continue to suffer considerable pain 
and discomfort and I do not consider that the injury—now disappearing—
will seriously interfere with her earning capacity. I consider that $25 will 
be ample to cover the general damage. 

I therefore find for the plaintiff and award her $49.26 damages. 
The defendant will pay taxed costs on the Magistrates’ Court scale as I 

do not consider the action should have been brought in this Court. 

Judgment for plaintiff 
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BALKISSOON AND RESAL SINGH, Applicants, 

v.  
CORPORAL GEORGE WILLIAMS, Respondent. 

[1938. No. 245.—DEMERARA.] 

BEFORE FULL COURT: CAMACHO, C.J., VERITY AND LANGLEY, JJ. 

1938. NOVEMBER 25. 

Appeal—Decision of magistrate—Notice of grounds of appeal—Not lodged 
with clerk or served on opposite party within time specified—Special leave to ap-
peal—Application for—To be made promptly and within a reasonable time—
Summary Jurisdiction (Appeals) Ordinance cap, 16, ss. 8 (3), 14, 15. 

An application for special leave to appeal from the decision of a magistrate 
must be made promptly and within a reasonable time after it is known that such 
an application is required to be made. 

Motion by Balkissoon and Resal Singh under section 14 of the Sum-
mary Jurisdiction (Appeals) Ordinance, Chapter 16, for special leave to 
appeal from the decision of Mr. F. O Low, Stipendiary Magistrate, Esse-
quibo Judicial District, dated April 27, 1938, in which he convicted them 
and ordered each of them to pay a fine of $1,000 or in default be impris-
oned for six months with hard labour, and in addition sentenced each of 
them to six months’ hard labour, on a complaint brought against them by 
Corporal George Williams under section 108 (3) of the Spirits Ordinance, 
Chapter 110, for being found in the custody of distillery apparatus. The 
notice of motion was filed in the Supreme Court on September 6, 1938, 
and the affidavits in support were sworn to on the 30th and the 31st days of 
August, 1938. Balkissoon and Resal Singh had given notice of appeal 
against the decision of the Magistrate, and had given the security required 
by section 5 of the Summary Jurisdiction (Appeals) Ordinance, Chapter 16. 
On June 9, 1938, they received from the magistrate’s clerk a notification 
that the copy of the proceedings, including the reasons for the decision, 
was ready. According to section 8 (3) of Chapter 16, if Balkissoon and Re-
sal Singh desired to proceed further with their appeal, they were required, 
within 14 days from June 9, 1938, (that is to say, not later than June 23, 
1938), to lodge with the magistrate’s clerk a notice of the grounds of ap-
peal and to serve a copy thereof on the opposite party. On June 25, 1938, 
the appellants served on the opposite party a copy of the notice of the 
grounds of appeal. On June 27, 1938, the appellants attempted to serve on 
the magistrate the 
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notice of the grounds of appeal: the magistrate informed the process server 
that the time for serving a notice of grounds of appeal had expired four 
days previously, to wit, on June 23, 1938, that he would not receive the 
document, and that the appellants were at liberty to make an application to 
the Supreme Court for an extension of time to serve the notice of grounds 
of the appeal. 

L. M. F. Cabral, for applicants. 
E. M. Duke, acting Assistant Attorney-General, for respondent. 
The judgment of the Court was delivered by the Chief Justice as fol-

lows:— 
The Court is of opinion that the application of Balkissoon and Resal 

Singh, made under section 14 of the Summary Jurisdiction (Appeals) Ordi-
nance, Chapter 16, for special leave to appeal from the decision of a magis-
trate, must be dismissed, it not having been made promptly. 

The appellants could have proceeded under section 15 by asking the 
Attorney-General to apply to the Court for a review of the decision: such 
an application could not be made after the expiration of a period of 3 
months from the date of the decision which was given on April 27, 1938, 
that is to say it could not be made after July 27, 1938. The appellants did 
not adopt that course, but have proceeded under section 14. 

The last day for lodging with the magistrate’s clerk the notice of 
grounds of the appeal and for serving a copy thereof on the opposite party 
was June 23, 1938. Service was affected on the opposite party on June 25, 
1938. On June 27, 1938, an attempt was made to serve the magistrate with 
the notice of the grounds of appeal. The magistrate refused to receive it as 
it was out of time, and pointed out to the appellants that they could apply to 
the Supreme Court for an extension of time. So that within a few days after 
June 23, 1938, the appellants knew that the service was out of time. 

The papers in respect of the present application were not ready for fil-
ing until August 31, 1938, and were not filed until September 6, 1938. 

The Court has a discretion to grant an application made under section 
14 of the Summary Jurisdiction (Appeals) Ordinance, Chapter 16, and such 
discretion must be exercised judicially. It will not be exercised if an appli-
cation under that section is not made promptly. This application was not 
made promptly, it was made very much out of time, and the appellants are 
guilty of laches in so making it. 

The application is dismissed with costs $10, and out of pocket ex-
penses. 

Application dismissed. 
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SOOKRAM, Appellant (Defendant). 

v. 

SAMUEL WADY SIMON, L.S.M. 3039, Respondent 
(Complainant). 

[1938. No 289.—DEMERARA.] 

BEFORE FULL COURT: CAMACHO, C.J., VERITY AND LANGLEY, JJ. 
1938. NOVEMBER 25. 

Appeal—Finding of fact—Convicting witnesses—Plain perjury on one side or 
other—Demeanour of witnesses—Court of appeal greatly influenced by opinion of 
trial judge. 

A Court of Appeal, in forming an opinion of the credibility of conflicting wit-
nesses, where there has been plain perjury on one side or the other, must be 
greatly influenced by the opinion of the trial judge who has seen and heard the 
witnesses. 

Appeal by the defendant Sookram from an order of Mr. J. A. 
Veerasawmy, Stipendiary Magistrate, East Demerara Judicial District, 
convicting him of assaulting Assistant Superintendent of Police M. I. N. 
Gordon, and sentencing him to 2 months’ imprisonment with hard labour. 
The reasons of appeal were: (1) that the Magistrate convicted the defendant 
on the uncorroborated testimony of the sole witness (M. I. N. Gordon) for 
the complainant, and he disregarded entirely the testimony of the defendant 
and of his witness; and (2) that in view of the age (18 years) of the defen-
dant and of his previous good character the Magistrate should not have im-
posed the maximum period of imprisonment allowed under section 25 of 
the Summary Jurisdiction (Offences) Ordinance, Chapter 13, and, further, 
should not have imposed peremptory imprisonment but should have al-
lowed the defendant an opportunity of paying a fine. 

T. Lee, for appellant. 
E. M. Duke, acting Assistant Attorney-General, for respondent. 

The judgment of the Court was delivered by the Chief Justice as fol-
lows:— 

It is quite clear from the record that there was a conflict of evidence in 
this case. Gordon said that the defendant Sookram pelted something at him 
that hit him on the chest and that he (Gordon) then ran and caught the de-
fendant. The defendant Sookram said that everybody ran away and that he 
stood up, that Gordon then held him, and that he never pelted at anybody. 
He called a witness who said that he never saw the defendant 



 190
pelt anything. The Magistrate had the witnesses before him, he was able to 
observe their demeanour, and he believed Gordon. 

The principles on which this Court will act in an appeal from such a 
finding of the Magistrate on a question of fact have been laid down by the 
Judicial Committee of the Privy Council in Khoo Sit Hoh v. Lim Thean 
Tong, (1912) A. C. 323. In that case it was held that a Court of Appeal, in 
forming an opinion of the credibility of conflicting witnesses, where there 
was been plain perjury on one side or the other, must be greatly influenced 
by the opinion of the trial judge who has seen and heard the witnesses. 

In the present case, there were conflicting witnesses, there was perjury 
on one side or the other, and the Magistrate who saw and heard the wit-
nesses found that the witness Gordon was speaking the truth. 

The appeal is therefore dismissed with costs $16.68. 

Appeal dismissed. 
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LENNOX FREEMAN, (Defendant) Appellant, 

v. 

WINIFRED FREEMAN, (Complainant) Respondent. 

[1937. No. 304.—DEMERARA.] 

BEFORE FULL COURT: CREAN, C.J., VERITY & LANGLEY, JJ. 
1938. JANUARY 6; FEBRUARY 21. 

Husband and wife—Desertion—Meaning of—Existing state of cohabitation—
Withdrawal from—Refusal to resume cohabitation—Not desertion. 

No one can desert who does not actually and wilfully bring to an end an exist-
ing state of cohabitation. If the state of cohabitation has ceased to exist, whether 
by the adverse act of husband and wife, or even by the mutual consent of both, 
desertion becomes impossible to either, at least until their common life and 
home has been resumed. 

The refusal by either, at the request of the other, to resume conjugal relations, 
does not constitute the offence of desertion. 

Appeal by the defendant from an order made by Mr. J. H. S. 
McCowan, Stipendiary Magistrate, Georgetown Judicial District, that de-
fendant pay his wife, the complainant, $7.50 a week and that she have the 
custody of the two children of the marriage. 

C. A. Burton, for appellant.  

C. R. Browne, for respondent. 
Cur. adv. vult. 

The following judgment of the Court was read by the Chief Justice:— 
Lennox Freeman the appellant in this case is a clerk in the Registry of 

Deeds Office in Georgetown and he appeals from an order of the learned 
magistrate made on the 11th day of September, 1937, at the Magistrate’s 
Court in the Georgetown Judicial District. 

A summons was issued against him on the complaint of Winnie Free-
man his wife who therein stated that he had unlawfully deserted her, and 
was still deserting her, contrary to section 41 (1) (c) of the Summary Juris-
diction Ordinance. 

On the ground of such desertion she applied for an order that she be no 
longer bound to cohabit with him, that the legal custody of the two children 
of their marriage be committed to her and that she be allowed by the appel-
lant $10 a week. 

She succeeded in her application as the magistrate found that she had 
been unlawfully deserted by her husband Lennox Freeman, and ordered 
him to pay her $7.50 a week and gave the legal custody of the children to 
her and costs of the proceedings in the Magistrate’s Court. 

There are several grounds of appeal set out by the appellant but Mr. 
Barton for the appellant intimated to the Court that he 
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was confining his argument exclusively to the first ground given namely, 
that the decision was one which the Magistrate viewing the evidence rea-
sonably could not properly make. 

The evidence shews that the appellant and the respondent were married 
on the 17th September, 1927, at St. Philip’s Church and since then lived at 
Kitty, and at Georgetown. Both parties give the impression from their evi-
dence that the marriage was never an ideally happy one, but there does not 
appear to have been any serious quarrel until the 23rd April, 1937, when 
they came to blows over some quite unimportant incident. 

In the evidence before the Magistrate they gave most graphic and min-
ute details of their fight and each would have had the Magistrate believe 
that it was a murderous affair, that is, so far as the other was concerned. 
But the doctor who examined Mrs. Freeman on the day of the quarrel—but 
after it—found that she had a black eye, scratches on both her arms and 
contusions on both knees. And that she was in an excitable state. His evi-
dence in no way indicated that she had been very seriously assaulted. 

The extreme violence of the assault by the appellant described by Mrs. 
Freeman in her evidence was not borne out by the doctor, therefore the 
story as to it must be taken as a very exaggerated account of the incident. 
The evidence shews that the ultimate result of the row was that the lady get 
a black eye and the husband got injuries to his arm and head through hav-
ing been bitten by her, and hit on the head with the heel of her shoe. 

Immediately after this fight, for which both parties might be considered 
equally blamable, the respondent left the appellant’s house and went to the 
house of Mrs. Mildred Crane, a relation of hers, and later on the same day 
her niece came to appellant’s house and packed the clothes of respondent 
in a bag, gathered together her jewellery and her bank book and took them 
out of the house. 

There was no conflict in the evidence before the magistrate as to the 
departure of the respondent from her husband’s house; therefore it must 
have been accepted by the learned magistrate that Mrs. Freeman took the 
initial step in separating from her husband the appellant. 

There was no evidence at all that the appellant actually left or deserted 
the respondent after this quarrel. But there was uncontradicted evidence 
that the respondent left the home and went to stay with her relations. In 
addition to this there was the evidence of the appellant that through his 
counsel Mr. Parkes he offered to take her back after the issue of the sum-
mons for desertion. There was no finding by the learned magistrate as to 
whether or not this offer was made. If it were made the legal effect of it 
might be to terminate the desertion if there had been any, prior to it. 

If there was no evidence of actual desertion by appellant, then 
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to enable the respondent to succeed on her summons for desertion against 
him, the onus was on her to prove constructive desertion. The law provides 
for the making of an order if constructive desertion is proved against one of 
the parties but only in the event of there being no actual desertion. 

In this case we do not think that it could be argued that there was actual 
desertion by the appellant in view of the decision in Fitzgerald v. Fitzger-
ald decided in 1869 and followed ever since. In that case it was laid down 
that “no one can desert who does not actually and wilfully bring to an end 
an existing state of cohabitation. If the state of cohabitation has ceased to 
exist, whether by the adverse act of husband and wife or even by the mu-
tual consent of both, desertion becomes impossible to either, at least until 
their common life and home has been resumed. The refusal by either, of the 
request of the other, to resume conjugal relations, does not constitute the 
offence of desertion,” In this case the state of cohabitation ceased to exist 
when the respondent wife, of her own accord, left the home and went to her 
relations. It is true, that after the lapse of a certain time she requested the 
appellant to resume the conjugal relations and he refused: but this request 
and refusal, on the authority of the above case, cannot be considered as 
desertion by the appellant. Therefore, for the respondent to succeed in her 
complaint she must prove constructive desertion; that is, that he has been 
guilty of persistent cruelty to her, or of wilful neglect to provide reasonable 
maintenance for her or her infant children whom he is legally liable to 
maintain, and by the cruelty and neglect has caused her to leave him and 
live separately and apart from him. All these are given as grounds for an 
order declaring desertion in section 41 (d) of Chapter 9 of the Laws of Brit-
ish Guiana. 

There was no evidence before the learned magistrate that the appellant 
had been guilty of persistent cruelty. There was no evidence that he had 
neglected to provide reasonable maintenance for the respondent and their 
infant children, or that his cruelty or neglect caused her to leave him and 
live separately and apart from him. 

On the contrary, the evidence of the respondent herself was that the 
appellant worked hard for her and the children, and was very fond of them. 
Her own words are “his overweening affection for the children took away 
part of my duty to them.” She said of him in her evidence that he was ef-
feminate, did nut smoke or drink, made the children’s beds and bathed 
them, as he was not satisfied with the way she did these latter things. 
Though, these are qualities in the appellant, which may have irritated the 
respondent, we are unable to see how they can constitute the offence of 
desertion, actual or constructive; for, it is impossible to think that anyone 
of them, or the sum total of them, could force her to leave him, and live 
separately and apart from him. 
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As the record of the case does not disclose any evidence of actual de-

sertion by the appellant, or of constructive desertion then in our opinion 
there were no grounds for finding the appellant guilty of desertion and so, 
this appeal must be allowed with costs and the order of the learned magis-
trate set aside. 

Appeal allowed  
Solicitor for appellant: V. C. Dias. 
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VIBERT WALDRON, Appellant (Defendant), 

v. 
ALBERT YAW, Corporal of Police 2829, Respondent (Complainant). 

[1938. No. 230.—DEMERARA.] 

BEFORE FULL COURT: CAMACHO, C.J., VERITY AND LANGLEY, JJ. 

1938. NOVEMBER 25. 

Larceny—Property stolen—Ownership of—Company—Name and existence 
of—No documentary evidence of—Company carries on business under specified 
name—Parol evidence of—Sufficient evidence of name and existence of company. 

Raw Gold—Meaning of—Gold won by gold working dredge associated with 
quicksilver—Amalgam—Contains gold, gold forms a part—Summary Conviction 
(Offences) Ordinance, Cap. 13, s. 25. 

The existence of a company under its corporate name is sufficiently proved by 
parol evidence that it has carried on business under that name. 

On a complaint for stealing raw gold the property of the British Guiana Con-
solidated Goldfields, Limited, no written document was produced to show that 
the company was incorporated or registered in British Guiana under that name, 
but parol evidence was given that the company operated gold working dredges 
in the Potaro, that the gold stolen by the accused came from one of the Gold 
working dredges, and that the company carried on business in the Potaro. 

Held, that there was evidence that the British Guiana Consolidated Gold-
fields, Limited, existed as a company under that name. 

Raw gold as defined by section 79 of the Summary Jurisdiction (Offences) 
Ordinance, Cap. 13 includes amalgam, that is to say, quicksilver associated with 
gold, won from the soil in the course of the operation of a gold working dredge. 

Appeal by the defendant Vibert Waldron from an order of Mr. F. O. 
Low, Stipendiary Magistrate, convicting him of stealing raw gold the prop-
erty of the British Guiana Consolidated Goldfields, Limited, and sentenc-
ing him to three months’ imprisonment with hard labour. The grounds of 
appeal were: (1) there was no legal evidence of the existence of the person 
in whom ownership of the allegedly stolen property was laid; (2) there was 
no legal evidence that that person if it existed did hold, or was capable of 
holding, the said property; and (3) the evidence had proved the property 
alleged to be stolen to be other than raw gold within the meaning of section 
79 of the Summary Jurisdiction (Offences) Ordinance, Chapter 13, which 
defines the articles capable of being the subject matter of offences under 
section 80 of the said Ordinance. Evidence was given before the Magistrate 
that the land on which the gold was worked belong to the British Guiana 
Consolidated Goldfields, Limited. 

S. L. Van B. Stafford, K.C., for appellant. 
E. M. Duke, acting Assistant Attorney-General, for respondent. 
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The judgment of the Court was delivered by the Chief Justice as fol-

lows:— 
Mr. Stafford for the appellant submits, firstly, that there was no evi-

dence of the incorporation of the British Guiana Consolidated Goldfields, 
Limited, and, secondly, that there was no evidence that the article alleged 
to be stolen was raw gold within the meaning of section 79 of the Summary 
Jurisdiction (Offences) Ordinance, chapter 13. 

The witness Shutton gave evidence that the British Guiana Consoli-
dated Goldfields, Limited, operated gold working dredges in the Potaro. 
The witness Jones deposed that the company carried on business in the Po-
taro, and that the article stolen by the appellant Waldron came from one of 
the gold working dredges. There was therefore evidence on the record that 
the British Guiana Consolidated Goldfields, Limited, carries on business as 
a company, and that it carries on business under that name at Potaro. 

In R. v. Langton (1876) L.R. 2 Q.B.D. 296; 13 Cox C.C. 348 objection 
was taken that it was not proved that a company was an incorporated com-
pany, but Cockburn, C.J. delivering the judgment’of the Court of Crown 
Cases Reserved, said that “it was not necessary to prove strictly that the 
company was a limited company under the Joint Stock Companies Act. 
Evidence that the company had acted as such was sufficient.” This judg-
ment is applicable to the facts of the present case, and there is therefore 
sufficient evidence of the existence of the company under the name of the 
British Guiana Consolidated Goldfields, Limited. 

The witness Jones gave evidence that amalgam was stolen by the ap-
pellant Waldron, that amalgam is quicksilver associated with gold, that the 
amalgam was washed and burnt (smelted), and that after the smelting, the 
result was gold. Mr. Stafford argues that raw gold does not include amal-
gam. But section 79 of the Summary Jurisdiction (Offences) Ordinance, 
Chapter 13, defines raw gold as including any substance or thing contain-
ing gold, or of which gold forms a part, whether it has been smelted or not. 
The substance stolen contained gold, and gold formed a part of it. There 
was therefore sufficient evidence that the substance which was stolen was 
raw gold. 

The appeal is therefore dismissed with costs $22.64. 

Appeal dismissed. 
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PETER DANIELS, P.C. 3556, Appellant (Complainant), 

v.  
PAUL TEBBUTT, Respondent (Defendant). 

[1938. No. 206.—DEMERARA.] 

BEFORE FULL COURT: VERITY, C.J., (Acting) AND LANGLEY, J. 

1938. AUGUST 17; NOVEMBER 26. 
Evidence—Location of public road established—Speed limit of motor vehicle 

thereon—Judicial notice thereof—Motor Vehicle Regs. 1932, reg. 38 and Fourth Sched-
ule—Motor Vehicles Ordinance, 1932 (No. 43), Schedule. 

Criminal law—Motor Vehicle—Driving in a manner dangerous to the public—
Circumstances of case; nature, condition and use of road; amount of traffic actually on 
road at time; traffic which might reasonably be expected to be on the road—To be consid-
ered—Speed—Most frequent and most perilous element of danger—Potential danger suffi-
cient—Not necessary to prove actual danger—Roadways in the Colony containing potholes 
and lateral channels—Motor vehicles racing on—Evidence of dangerous driving—Duty of 
motor vehicles meeting or overtaking each other—Maximum of control required for each 
vehicle—Speed to be reduced if necessary—Manner of driving shortly before commission of 
alleged offence—Admissibility of evidence as to—Motor Vehicles Ordinance, 1982, (No 
43), s. 15 (1)—Purpose of—Offenders to be taken off roads—Protection of public. 

Where the location of a public road is established, judicial notice must be taken of the 
speed limits thereon prescribed by the Fourth Schedule to the Motor Vehicles Regula-
tions, 1932, which are a Schedule to the Motor Vehicles Ordinance, 1932, (No. 43). 

Driving at a speed which in the particular circumstances or in the particular location is 
dangerous is in itself driving in a manner which is dangerous. It is in fact the most fre-
quent and most perilous element of danger and should not lightly be brushed aside by a 
narrow interpretation of the principle that speed alone does not necessarily constitute a 
dangerous manner of driving. 

Whether as a fact speed does in any particular case constitute a determining factor in the 
proof of driving in a manner dangerous to the public depends upon the circumstances. The 
mere location may in itself supply such circumstances, for the statute provides the consid-
eration must be given to the “nature, condition and use of the road and the amount of traffic 
which is actually at the time or which might reasonably be expected to be on the road.” 

In a complaint under section 15 (1) of the Motor Vehicles Ordinance, 1932 (No. 43) 
for dangerous driving, actual danger is not a necessary element in the offence. The sec-
tion is not directed against a speed which in fact on a particular date and in a particular 
place puts members of the public in danger. The question which arises under the section 
is whether the speed was of a nature to be dangerous to the public when all the circum-
stances of the case are taken into consideration, including the use of the road and the 
amount of traffic which is not only actually on it at the material time but which also 
might reasonably be expected to be on it. 

In a complaint for driving a motor vehicle in a manner which is dangerous to the pub-
lic, the question for the Magistrate to consider is whether in all the circumstances the 
speed at which the vehicle was driven constituted a real though potential danger to the 
public. If it did so, then although the only evidence of manner of driving is evidence of 
speed, and although no person was in actual danger, the commission of the offence is suf-
ficiently established. 

Observations by Langley, J., on the close relationship existing between dangerous driv-
ing, on the one hand, and motor vehicles racing each other on the public roads of this 
Colony, on the other hand. 

per Langley, J.: The plain facts are that two drivers were creating dangerous risks in 
their desire to outpace each other, and undoubtedly they drove in a manner dangerous to 
the public. Their proximity to each other at such an 
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excessive speed, in itself, was a danger to themselves and to every other living thing or 
any property in their course. When vehicles are meeting or overtaking each other, their 
speed should be reduced to a rate giving each driver the maximum of control; not only 
such a control as may seem sufficient to meet the traffic in view, but also traffic which 
might reasonably be expected to be on the road, and possible obstructions in the road it-
self, as for instance, potholes and lateral channels formed at the edges of the road by 
storm water. 

per Langley J.: The purpose of section 15 (1) of the Motor Vehicles Ordinance, 1932 
(No. 43) is to protect the public from dangerous driving. It is the danger to the public 
which is the essence of this offence with the remedy for the protection of the public of 
taking such offenders off the roads. 

On a complaint under section 15 (1) of the Motor Vehicles Ordinance, 1932 (No. 43) 
for driving a motor bus on the public road in a manner dangerous to the public the fol-
lowing facts were proved. The bus was travelling at a very fast speed along the public 
road, the road was not wide, it was in bad condition and at the time and at the place 
where the complainant alleged that the offence occurred, was undergoing repairs. There 
was on the road a stationary steam roller, and some labourers at work on the repairs. Until 
the bus reached within 12 rods of the steam roller, the bus was being driven on the wrong 
side of the road, and only then took the correct hand. The driver of the steam roller was 
forced to move from the spot where he was standing, and two labourers fancied them-
selves to be in peril and ran to the side of the road. The road is the main road from 
Georgetown along the East Coast to Berbice, and but a mile away, the bus and a car 
which was closely following it, were held up by a “traffic jam.” 

Held, that there was evidence that the bus was being driven in a manner dangerous to 
the public. 

Appeal by the complainant Peter Daniels, P.C. 3556 from an order of 
Mr. J. A. Veerasawmy, Stipendiary Magistrate, East Demerara Judicial 
District, dismissing, without calling for a defence, a complaint brought 
against Paul Tebbutt for driving a motor bus at Industry public road in the 
East Demerara Judicial District in a manner which was dangerous to the 
public, contrary to section 15 (1) of the Motor Vehicles Ordinance, 1932 
(No. 43). 

The reasons of appeal were as follows:— 
(1) The complainant had made out a prima facie case for the defen-

dant to answer; and 
(2) The magistrate was wrong in not taking judicial notice of the fact 

that the maximum speed at which a motor bus may be driven on the Indus-
try public road, (which is elsewhere than in the city of Georgetown or in 
the town of New Amsterdam) is 20 miles an hour. 

E. M. Duke, Acting Assistant Attorney-General, for the appellant. (1) 
The motor bus was being driven at an excessive speed, having regard to the 
circumstances: Ex parte Stone (1909) 73 J.P. 444; Hargreaves v. Baldwin 
(1905) 69 J.P. 398; (2) Even if there is no evidence that bus was being 
driven at an excessive speed, the driver may still be driving in a manner 
which is dangerous to the public: R. v Wells, JJ. (1904) 68 J.P. 392; (3) 
Evidence of the manner of driving three miles away is material, its weight 
however being a matter for the magistrate: R. v Dalloz (1908) 1 Cr. App. 
R. 258; Hallet v. Warren (1926) 93 J.P. 225; R. v. Burdon (1927) 20 Cr. 
App. R. 83; (4) Section 15 (1) of the Motor Vehicles Ordinance, 1932, is 
not directed against a manner 
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of driving which in fact on a particular date and in a particular place actu-
ally puts members of the public into danger: Smith v Boon (1901) 65 J. P. 
486; Elwes v Hopkins (1906) 94 L.T. 547. It is not necessary to prove that 
there were passengers on the highway: Mayhew v. Sutton (1902) 71 
L.J.K.B. 46. The question which arises under the section is whether the 
manner of driving was of a nature to be dangerous to the public when all 
the circumstances of the case are taken into consideration, including the 
use of the road and the amount of traffic which is not only actually on it at 
the material time, but which also might reasonably be expected to be on it. 
Potential danger must not be confused with actual danger. It is not neces-
sary to prove actual danger. There may be a real, although a potential, dan-
ger to the traffic which might reasonably be expected to be on the road: 
Kingman v Seager (1937) 101 J.P. 543. A motor car when driven danger-
ously is a lethal weapon. Section 15 (1) of the Motor Vehicles Ordinance, 
1932 is preventive in its nature: when properly interpreted and enforced it 
will have the effect of removing from the roads drivers who are potentially 
dangerous. Such a result would be beneficial to the general community, as 
if such persons are permitted to drive, a time will come when they would 
be driving on the roads in circumstances of actual danger, and, in such an 
event, loss of human life and serious injuries might ensue; (5) The magis-
trate was wrong in not taking judicial notice of the fact that the speed limit 
for a motor bus on the Industry public road, which is outside of George-
town and New Amsterdam, is 20 miles per hour: Motor Vehicle Regula-
tions, 1932, reg. 38 and Fourth Schedule, Schedule to Motor Vehicles Or-
dinance, 1932 (No. 43); (6) when the proper principles of law are applied 
to the facts, there is made out a prima facie case of driving in a manner 
dangerous to the public. The bus was driven at 35 to 40 miles an hour on a 
public road, the speed limit was 20 miles an hour, there was a traffic jam 
about a mile from the particular place where the complainant alleges the 
offence took place, the road was under repair, there was a steam roller on 
the road, the bus was travelling on the wrong side of the road until it was 
about 12 rods from the steam roller, people were working on the road and 
they became afraid and jumped close to the parapet. The public road was 
the main road from Georgetown to Berbice. 

R. S. Miller, for the respondent: (1) Speed is not the only element to be 
considered. There are other elements that have to be considered; (2) The 
rate of speed was not satisfactorily proved to the Magistrate as being 35 to 
40 miles per hour. The speedometer by which the speed was determined 
had not been tested recently; (3) The bus was under proper control. The 
Magistrate after hearing the evidence made a finding to that effect: R. v. 
Hawkes (1931) 22 Cr. App. R. 172. (4) The East Coast road is so 
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bad that at times you must drive on the wrong side of the road in order to 
be able to drive at all. 

Cur. adv. vult. 
VERITY, J.: This is an appeal by the Police against the dismissal by the 

Stipendiary Magistrate for the East Demerara Judicial District of a charge 
of driving a motor bus in a manner dangerous to the public. At the conclu-
sion of the hearing of the evidence adduced on behalf of the prosecution in 
the Court below, the learned Magistrate being of the opinion that there was 
no evidence of driving in a manner dangerous to the public dismissed the 
defendant. 

In his reasons for decision the learned Magistrate is not precise as to 
the extent of his acceptance as true of the evidence given by the witnesses 
for the prosecution which remained at that stage uncontradicted. He states 
that he did not accept as satisfactory the evidence as to the rate of speed 
being 35 to 40 miles per hour, but nevertheless he concluded that the bus 
did travel “at a very fast rate.” In one other instance the Magistrate appears 
to have rejected the evidence given for the prosecution when he states that 
he believed that the driver of the car which followed the bus travelled at as 
fast a rate as the bus for no other purpose than to pass the bus whereas the 
driver of the car states that he did so in order to test the speed at which the 
bus was travelling. In all other respects it is to be assumed that the Magis-
trate in the absence of contradiction accepted the testimony of the witness 
as prima facie a truthful account of the occurrence. 

In the first place it is difficult to understand by what process the 
learned Magistrate arrived at his dissatisfaction with the evidence as to the 
speed of the bus. The evidence before him at the time at which he dis-
missed the case was uncontradicted. The driver of the following car stated 
that he failed to pass the bus when travelling at 35 miles per hour, and later 
only succeeded in getting alongside the bus by travelling at 40 miles per 
hour. He is supported by a chauffeur employed by the Public Works De-
partment, presumably a witness with some knowledge of the speed of mo-
tor vehicles who stated that the bus approached him at a fast rate, between 
35 and 40 miles per hour. He is also supported by an occupant of his car 
who states that the bus was going “at 35 miles according to the speedome-
ter” of the car and at 40 miles per hour when the car was abreast of the bus. 
Two other witnesses state that the bus was going at what was described by 
one as “a terrific rate” and the other, a police constable, as “a tremendous 
rate of speed.” The learned Magistrate himself formed the opinion that the 
bus did travel at “a very fast rate.” 

No witness was cross-examined as to the speed of the bus nor as to his 
qualification for judging the speed of motor vehicles, and throughout the 
cross-examination the only suggestion that the evidence as to speed was 
inaccurate appears in the note of the 
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evidence of the driver of the car when he states that he never had his 
speedometer tested. It is true that conclusive weight should not be given to 
speed as recorded by a speedometer in the absence of evidence as to the 
accuracy of that instrument. It is equally true, however, that the mere ab-
sence of that evidence should not be allowed to discredit otherwise credit-
able testimony on the sole ground that it is in agreement with the record of 
an untested speedometer. 

There is no evidence that the witness McMillan relied solely on his 
speedometer in judging the speed of the bus and there is no evidence that 
the witnesses who stated that the speed of the bus was “between 35 and 40 
miles an hour” or “terrific” or “tremendous” had knowledge of the speed 
recorded by the speedometer. 

The Magistrate may be rightly dissatisfied with the evidence as to the 
speed being 35 miles or 40 miles per hour if he means thereby that those 
precise speeds were not proved with scientific accuracy, but it would be 
difficult to agree with him in view of the uncontradicted and practically 
uncriticised evidence then before him, if by “a very fast rate” he means a 
speed differing materially from the rates of speed testified by the witnesses. 
On this testimony, while it remains uncontradicted and is not the subject of 
attack it appears only reasonable to conclude that the speed of the bus was 
in the neighbourhood of 35 to 40 miles per hour. Apart from this conclu-
sion and on his own specific finding as to the very fast rate of speed the 
Magistrate proceeds to apply certain tests as to whether or not there was 
evidence that the bus was being driven in a manner dangerous to the public 
within the meaning of the section. In the absence of any specific finding of 
the Magistrate that he disbelieved the evidence save in those instances to 
which attention has been drawn, the facts are prima facie that the bus was 
travelling at a very fast speed along a road which is well known and cannot 
be described as wide, which is admittedly in bad condition and which was 
at that time and at that place undergoing repairs. There was on the road a 
stationary steam roller and some labourers at work on the repairs, Not only 
was the bus being driven by the appellant at a speed which obviously must 
have exceeded the limit placed by law upon such vehicles—for no reason-
able person would in these days describe 20 miles per hour as a “very fast 
rate”—but according to the estimate of experienced witnesses at a speed 
approximately double that allowed by the Ordinance. Until it reached 
within 12 rods of the steam roller, moreover, it was being driven on the 
wrong side of the road and only then took the correct hand. At the most 
modest estimate of the speed of the bus this course allowed the appellant 
and any pedestrian or vehicle whose presence might have been concealed 
by the steam roller no more than three seconds in which to extricate them-
selves from the position of peril in which they might have been placed. In 
point of fact the driver of the steam roller was forced to move from the spot 
where he was 
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standing, and two labourers, perhaps unnecessarily but nevertheless dis-
creetly, fancied themselves to be in peril and ran to the side of the road. 
The road is the main road from Georgetown along the east coast to Ber-
bice, and but a mile away both bus and car are stated to have been held up 
by what is described as a “traffic jam,” a condition indicating the presence 
of a considerable number of vehicles or some other cause inducing a con-
gestion of traffic. 

In these circumstances it is somewhat surprising to learn that a Magis-
trate of experience finds no evidence of driving in a manner dangerous to 
the public. 

He appears to base his finding on certain propositions. In the first 
place, he states that the driver of the following car was going as fast as the 
bus and yet from his evidence was driving quite safely and not danger-
ously. It is true that the driver makes that assertion. It is, however, merely 
an opinion expressed by the witness as to the propriety of his own conduct. 
It is an opinion which the learned Magistrate was not bound to accept and 
which in this case he was probably wrong in accepting. 

The Magistrate further states that the evidence of the witness Kirton 
disclosed that even if the bus had been travelling slowly he would have 
considered it necessary to move. It is difficult to discover by what process 
of reasoning this proposition can be found to support the learned Magis-
trate’s conclusion that the bus was not being driven in a dangerous manner 
or that Kirton was in no peril. Rather does it lead to an opposite conclusion. 
As to the men working on the road it may be true that they were in no ac-
tual peril but, nevertheless, they were present on the road, they considered 
themselves to be in peril, and, while the learned Magistrate refers to the bus 
as being “as far away as 12 rods” when it altered its course, this distance 
when measured by the standard of time is seen to leave but a small margin 
of safety, a matter of two or three seconds only. 

The Magistrate then proceeds to deal with the question of the speed of 
the bus “on a stretch of road for which there was no evidence as to the exis-
tence of a speed limit.” The road in question is a statutory public road in-
cluded in the Schedule to the Roads Ordinance, Ch. 113. The limit of speed 
for motor buses elsewhere than in Georgetown or New Amsterdam is pre-
scribed as 20 miles per hour by the Fourth Schedule to the Motor Vehicles 
Ordinance, No. 43 of 1932. The location of the occurrence having been 
established as in this case, it is the duty of the Magistrate to take judicial 
notice of the statutes applicable thereto and no evidence is necessary to 
prove the existence of a speed limit so prescribed. 

The learned Magistrate further finds that the road was clear, a state-
ment which in view of the pedestrians and steam roller must be taken as 
purely relative, and that the bus was under control. He concludes that “on 
the principle that speed alone is not proof of 
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dangerous driving the charge was dismissed without calling on the defen-
dant for defence.” 

It is perhaps here that the learned Magistrate has erred in the applica-
tion of a principle which he correctly though somewhat narrowly states. 
Speed is not in itself proof of the commission of the offence charged in this 
case. It is true that there are circumstances conceivable in which a speed 
even greater than that of this bus might constitute no such offence. Never-
theless, it is a principle established so long ago as 1909 in the case Ex parte 
Stone (73 J. P. 444) that a high rate of speed may in certain localities con-
stitute a danger to the public. In that case the defendant had driven a motor 
vehicle through a village at the rate of 23 miles per hour, a speed which 
would not perhaps in these days be considered excessive save in excep-
tional circumstances. He was held to have been rightly convicted of driving 
at a speed dangerous to the public. There may appear to be a distinction in 
the nature of the charge, for while in Stone’s case the defendant was 
charged with driving at a speed dangerous to the public, in the present case 
the charge is that of driving in a manner dangerous to the public. This dis-
tinction however makes but little material difference in such circumstances 
as the present. In Beresford v. Richardson (1921) 1 K. B. at page 247 Mr. 
Justice Darling said “If a man drives at an excessive speed and “at the same 
“time in zig-zags across the road, he is driving both at a speed and in a 
“manner dangerous to the public and is committing two offences. But if all 
“that he does is to drive at a speed which is dangerous to the public cannot 
“it be said that he is also driving in a manner dangerous to the public? The 
“language of the section is not language of precision; it uses in contradis-
“tinction the words “recklessly or negligently” whereas it is clear that if 
“driving is reckless it must also be negligent; and so also with regard to 
“speed and manner. I do not think the section means that speed is necessar-
“ily different from manner.” 

It is clear that driving at a speed which in the particular circumstances 
or in the particular location is dangerous is in itself driving in a manner 
which is dangerous. It is in fact the most frequent and most perilous ele-
ment of danger and should not lightly be brushed aside by a narrow inter-
pretation of the principle that speed alone does not necessarily constitute a 
dangerous manner of driving. 

Whether as a fact speed does in any particular case constitute a deter-
mining factor in the proof of driving in a manner dangerous to the public 
depends upon the circumstances. The mere location may in itself supply 
such circumstances as in Stone’s case, for, as the statute provides, consid-
eration must be given to the “nature, condition and use of the road and the 
“amount of traffic which is actually at the time or which might reasonably 
“be expected to be on the road.” 
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In the present case every one of those factors indicated in a greater or 

lesser degree the need for caution and rendered an excessive speed danger-
ous to the public; a main traffic road far from wide, its surface in bad con-
dition and under repair, the presence of a steam roller and labourers in the 
immediate vicinity the recent passing of traffic jam. It is under these cir-
cumstances that the respondent for reasons best known to himself but pos-
sibly to prevent the following car from overtaking him chose to drive his 
vehicle at a speed estimated by some witnesses at double the rate pre-
scribed by law. In Kingman v. Seager (1937) 101 J.P. at page 546, Hum-
phreys, J., uses words which indicate that this last factor alone might be 
held to constitute dangerous driving on. a main traffic road, for he says 
“when the speed as here is found to be double the lawful speed for the par-
“ticular class of vehicle on a road such as one is dealing with, it is obvious 
“that there can be no justification for the justices” declining to find that a 
speed had been proved which was in “itself a dangerous speed.” 

From certain questions asked by him and from certain observations ap-
pearing in his reasons for decision it appears possible that the learned Mag-
istrate fell further into error, as did the Justices in the case of which men-
tion has last been made. In that case the Justices appeared to have confused 
“actual danger” and “potential danger” and to have concluded that the for-
mer was a necessary element in this offence. As Lord Hewart said, how-
ever, “the section is not directed against a speed which in fact on a particu-
“lar date and in a particular place puts members of the public in danger. 
“The questions which arises under the section is whether the speed was of 
“a nature to be dangerous to the public when all the circumstances of the 
“case are taken into consideration including the use of the road and the 
“amount of traffic which is not only actually on it at the material time but 
“which also might reasonably be expected to be on it.” 

The mere fact that in the present case no person save perhaps the wit-
ness Kirton was in actual danger does not free the bus driver from blame. 
The question which the Magistrate had to consider was whether in all the 
circumstances the speed at which the bus was driven constituted a real 
though potential danger to the public. If it did so, then though the only evi-
dence of manner of driving is evidence of speed and though no person was 
in actual danger the commission of the offence was sufficiently established 
to require the Magistrate to call for a defence. 

There can be no doubt that on a correct apprehension of the applicable 
principles this was the course which the learned Magistrate should have 
pursued. 

It cannot be said that either Magistrate’s Courts or Courts of Appeal in 
England have erred on the side of undue severity in the 
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administration of the law controlling the activities of motor vehicles and 
there are those who hold the view that the very reverse is responsible in a 
measure for the appalling toll of life on the roads of England and else-
where. With the ever increasing dangers of modern traffic conditions the 
administration of this branch of the law is a duty which must be discharged 
with the utmost care and a grave sense of responsibility. A full appreciation 
of the principles underlying the statutory provisions is essential to their due 
administration in the interest of the safety and welfare of the community as 
a whole. It is a duty owed to the motorist and the general public alike and a 
complete investigation of all circumstances giving rise to such charges as 
this should not lightly be denied. It is for that reason that this Court has 
seen fit to deal with this appeal at length and to draw attention to the man-
ner in which the statute should be interpreted in the light of considered ju-
dicial decisions during the past thirty years or more. 

The case will be sent back to the Magistrate with the direction that he 
should proceed with the hearing of the case. He should call for a defence. 
In the event of no evidence being tendered on behalf of the defendant he 
should on the evidence now before us convict. Should the defendant tender 
evidence he will give that evidence his careful consideration, arrive at his 
findings of fact upon the whole case and apply thereto the correct princi-
ples of law before coming to his final decision. 

The appeal is therefore allowed with costs and the case must be sent 
back to the Magistrate for fresh adjudication in accordance with the above 
directions. 

The costs of this appeal are fixed at $35.42. 
LANGLEY, J.: I am substantially of the same opinion, and, were it not for 

the importance of the principles raised in this appeal, relating to the safety of 
the lives of members of the community, I should content myself with simply 
acquiescing in the observations made by my learned brother Verity. I feel, 
however, that some useful purpose may be served by my pressing home one 
or two aspects of this astounding case to which he has called attention, and 
raising one or two new aspects which I deem to be of importance. 

As my learned brother has rightly said, the appeal discloses that a large 
public omnibus was travelling at a “very fast speed” along one of the main 
roads of the Colony, which cannot be described as wide; which was admit-
tedly in bad condition, and which was at that time and at that place under-
going repairs. The record also discloses that not only were the two motor 
vehicles involved being driven in excess of the legal speed limits, but, that 
the driver of the omnibus was breaking the law by attempting to prevent 
the other vehicle from passing that of which he was in charge. 

In accepting these facts found by the lower Court, we visualise two motor 
vehicles racing each other so closely as to be abreast at a very fast speed with 
either deep ditches or a sea wall on each side of the road. I do not know pre-
cisely the particular section where this incident took place, but such conditions 
exist, outside the villages, all along this road. These vehicles were so travelling 
over a most imperfect surface which at any time might cause catastrophe 
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by contact between them, broken springs or tyre bursts, due to either being 
forced to take any obstacle in its way. When driving in such a manner they 
could not have avoided potholes, nor the much more dangerous lateral 
channels formed at the edges of the road by storm water. Any skid or 
swerve would carry them on to the grass edge, which might or might not 
collapse, throwing the vehicle into the ditch or canal, as the case may be. 
This stupid risk to human safety was continued to within a few seconds in 
time of a steam roller, limiting the road surface available for the two vehi-
cles. How vivid the dangers were to the eyes of every person there, appears 
in the evidence of each witness. 

The learned Magistrate valued this evidence with considerable correct-
ness, judging from his findings of fact, but I am completely at a loss to un-
derstand why he listened to the nonsensical submission offered by counsel, at 
the close of the case for the prosecution, that there was not sufficient evi-
dence disclosed of dangerous driving to call on the defendant for a defence. 
The learned Magistrate went even further, and said there was no evidence of 
driving in a manner which was dangerous to the public. That counsel of re-
pute should have made such a submission, on the facts proved in this case, 
has filled me with surprise and regret. That any Magistrate should have ac-
cepted such a submission has filled me with amazement, not unmixed with 
consternation, having regard to the security of this community. 

From such a decision one plain fact emerges, and that is, that the 
learned Magistrate was not viewing the charge and the evidence with an 
intelligent understanding of the section creating the offence. It is quite cer-
tain that he did not apply the true meaning of the words “in a manner which 
was dangerous to the public.” He heavily cross-examined most of the wit-
nesses called by the Police, but did not ascertain whether any passenger 
was in the omnibus. Such a passenger entrusting his personal safety to the 
driver of a public vehicle is still a member of the public to be guarded on 
the road. Yet this aspect was not even raised. It was not an essential factor, 
but the omission to clear the issue, in my opinion, is most illuminating. It is 
futile for the car driver to say he was testing the speed of the omnibus. No 
legal duty arose for him to do that. The plain facts are that these two driv-
ers were creating dangerous risks in their desire to outpace each other, and 
undoubtedly they drove in a manner dangerous to the public. Their prox-
imity to each other at such an excessive speed, in itself was a danger to 
themselves, and every other living thing or any property in their course. In 
other words, whether vehicles are meeting or overtaking each other, when 
doing so, their speed should be reduced to a rate giving each driver the 
maximum of control; not only such a control as may seem sufficient to 
meet the traffic in view, but, as Lord Hewart has said, “to traffic which also 
might reasonably be expected to be on the road.” The principle governing 
that statement, in my opinion, applies equally to possible obstructions in 
the road itself. I mean the possibilities of there being potholes or channels I 
have mentioned already must be taken into account. 

A study of the record has created the uneasy feeling in my mind 
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that the learned Magistrate regarded this case as one where the drivers of 
two vehicles had been racing because one was attempting to pass the other, 
but only one of the two offenders had been charged. Possibly, this assump-
tion may be right; but, even if this is so, what has that to do with the al-
leged offence against this section? In my opinion, nothing at all. If I am 
correct in forming this opinion, it shows clearly that the learned Magistrate 
was weighing the relative positions of these two individuals, one against 
the other, instead of deciding whether an offence had been committed 
against the community. If he so found the facts, strong comment on the 
action of the Police in not prosecuting both parties would have been appro-
priate; but that situation does not alter the fact that the primary purpose of 
this section is to protect the public from dangerous driving. It is the danger 
to the public which is the essence of this offence with the remedy for the 
protection of the public of taking such offenders off the roads. These pri-
mary aspects must not be waived simply because it is felt that both offend-
ers should have been charged, “Admittedly, if the duty is faithfully per-
formed in accordance with the provisions of the section, it may result in 
one offender being punished, and the other, more or less equally to blame, 
escaping punishment. It is the safety of the public which is paramount, 
even though justice may reach individuals unequally. Pettifogging legal 
quibbles should be brushed aside by the Magistrates, and common sense 
should rule the decision in a summary manner. I am not suggesting that 
more should be read into the statutes than can legally be supported; but it 
should be remembered that every section of the Laws is enacted for a pur-
pose which the wording is intended to convey. It is no duty of the Magis-
trates to permit legal practitioners to frustrate that purpose of the Legisla-
ture by restricting the commonsense interpretation of the purpose of the 
section by taking certain words of the section and giving them a pedantic 
meaning. They should be placed in their true perspective or importance. 

Here in this case was no complicated problem of law to decide how 
much technical value should be placed on the word “speed” to make it be-
come “dangerous.” 

I consider that the Magistrate would have been entitled to stop counsel 
making this senseless submission. It amounted to an impertinence to the 
Court. He could then have heard what the defendant and his witnesses had to 
say. There may have been a defence (although it passes my powers of imagi-
nation to think of one, from the evidence adduced), which the Magistrate 
might have dealt with on its merits. Failing a satisfactory defence, the prob-
lem for the Magistrate would appear to have been:—Here is a self-willed 
reckless driver who is risking his own life; the lives of his passengers, if any, 
and the lives of any on, or who might have been on, a public road, aided and 
abetted in that unlawful action by an equally irresponsible driver of another 
car. Neither of them seem capable of appreciating the dangers they were cre-
ating, whilst in charge of what are tantamount to lethal weapons. There was 
only one issue. Were they creating a danger to the real or potential public? 
There was, in my opinion, only one answer, in the absence 
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of a satisfactory explanation by the defendant, if any sane normal standard 
of public safety was accepted. 

Finally, I wish to make a few general observations on cases such as 
these. There are members of the legal fraternity everywhere who think that 
it adds to the brilliance of their legal reputation if they win cases by raising 
obscure and technical issues, but the effect of such conduct is to shut out 
Justice and Truth from the Courts. Sometimes they succeed, as in this case. 
That, however, is a false standard of efficiency, and not in keeping with the 
honourable traditions of the British legal profession. It is strongly depre-
cated by British Judges and all responsible members of the profession. I 
have no hesitation in saying that this case provides a bad example, and 
does not stand alone. If it is allowed to go unchecked, it may frustrate the 
legal protection of the public from the unnecessary menace created by a 
few persons misusing motor vehicles. One definite result has arisen al-
ready, as the Police seldom, if ever, prosecute persons exceeding the speed 
limits. That law is almost a dead letter in town and country. I am credibly 
informed that that state of affairs exists because of the technical difficulties 
raised in the Summary Courts as to evidence in checking speeds, as in this 
case. I doubt if the traffic police are even supplied with stop watches. Yet 
the most superficial study of motor car casualties proves excessive speed-
ing to be the most prolific cause of accidents. 

I stress these facts because this is the second judgment I have had to 
deliver within a short period where the complete failure to enforce the pur-
pose of the law has occurred. In one aspect the cases are similar. In that 
other case two drivers drove their cars recklessly. The first car hit the sec-
ond car, knocking it over on its side, then collided with a third stationary 
car with such force as to force it forward against its brakes, the third car hit 
and forced a fourth stationary car forward, also against that car’s brakes. 
The Police charged one driver but not the other. The charge against the one 
was dismissed. I can conceive of no other explanation for that decision than 
that the Magistrate was allowing the primary interests of the community to 
be sacrificed to a perverted sense of justice. Apparently, he allowed one 
guilty individual to escape justice because another equally guilty party was 
not charged and could not be punished. The escape from punishment of the 
one was ground for the strongest comment, but it would be no justification 
for an offender endangering the public safety not being dealt with as such. 
In that action I was casually informed by counsel that the Traffic Regula-
tions had been held to be ultra vires! That extraordinary utterance came 
from a responsible source, and I understand that that state of affairs has 
been known officially for many months, if not for years. 

If that is the case, then to sum up the facts disclosed by these cases, the 
press and matters within my own knowledge this is the situation with regard 
to motor road traffic. Some of the laws and regulations governing it are un-
enforceable; the Police are not enforcing the speed limits because of lack of 
essential equipment and unnecessary technical standards of proof in evidence 
of speed in use in Summary Courts, and the Summary Courts are frustrating 
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the effect of such traffic laws as may be valid, by permitting quibbles to be 
raised to fog the issues before them. 

As I have stated in my own Court, I hope the review of the situation 
will be accepted in the spirit in which it is offered. I am actuated solely by 
a strong sense of duty. I do not wish to censure anyone, I do want a remedy 
to be found for the evils. I am not prepared to have these facts proved to 
my satisfaction without placing them on public record. That is all I can do 
in the matter, in the hope that it will place the importance of the safety of 
the public in its true perspective before worse things happen. 

Appeal allowed. Case referred back to Magistrate to hear 
defence. 
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RUDOLPH, IGEN, JOHN, OLGA AND NICHOLAS  

ALEXANDER, Appellants, 

v. 

L. R. DAS AND A. GLASGOW, Respondents. 

[1938. No. 212.—DEMERARA.] 

BEFORE FULL COURT: VERITY, C.J., (ACTING) & LANGLEY, J. 

1938. AUGUST 26, 29; NOVEMBER 26. 

Practice—Appeal—Workmen’s compensation—Decisions of Magistrates—
Appeals from—How regulated—In same manner as other decisions of Magistrates—
Workmen’s Compensation Ordinance, 1934, (No. 7), ss. 27, 34—Supreme Court of 
Judicature Ordinance, cap. 10, ss. 90 (1), (2)—Summary Jurisdiction (Appeals) Ordi-
nance, s. 3. 

Practice—Appeal—Magistrate’s Court—Decision of—Appeal from—Security—
More than one appellant—More than one respondent—Amount of security not in-
creased—Ord. No. 13 of 1893, s. 16—Interpretation Ordinance, cap. 5, s, 2 (1) (b)—
Summary Jurisdiction (Appeals) Ordinance, cap. 16, s. 5. 

Practice—Appeal—Workmen’s compensation—Finding of fact—No evidence to 
support, or misdirection of Magistrate on—Right of appeal—Otherwise no right of 
appeal—Workmen’s Compensation Ordinance, 1934 (No. 7), s. 34. 

Practice—Pleading—Workmen’s compensation—Claim for—Answer to—
Allegations in claim not contested in answer—Applicant not required to prove—
Workmen’s Compensation Ordinance, 1934 (No. 7), ss. 29 (2), 29 (3). 

Subject to section 34 of the Workmen’s Compensation Ordinance, 1934, (No. 7), 
appeals from decisions of magistrates under that Ordinance are regulated by the pro-
visions of the Summary Jurisdiction (Appeals) Ordinance, cap. 16. 

Security in the sum ($25) fixed by section 5 of the Summary Jurisdiction (Ap-
peals) Ordinance, cap. 16, is sufficient compliance therewith, whether there is more 
than one appellant and/or whether there is more than one respondent. 

Where there is more than one appellant, such security must be by joint bond or by 
joint deposit. 

The question as to whether there was a genuine independent contract between two 
persons against whom a claim for compensation was made under the Workmen’s 
Compensation Ordinance, 1934 (No. 7) is a question of fact. 

A finding on a question of fact in a claim for workmen’s compensation is, by vir-
tue of section 34 of the Workmen’s Compensation Ordinance, 1934 (No. 7), not 
open to appeal unless there was no evidence upon which the magistrate made his 
finding, or unless he misdirected himself in the course of arriving at his finding. 

By section 29 (2) of the Workmen’s Compensation Ordinance, 1934 (No. 7), in so 
far as the answer of the respondent to a claim for workmen’s compensation does not 
extend to any allegation in the claim it must be assumed that the opposition of the re-
spondent does not extend thereto, and the issue joined between the applicant and the 
respondent must be confined within the area limited by the opposition. 

An applicant in a claim for compensation under the Workmen’s Compensation 
Ordinance, 1934 (No. 7) is not required to prove any allegations in the claim which 
are not contested by the respondent in his answer or in his amended answer. 

Appeal by Rudolph, Igen, John, Olga and Nicholas Alexander from a 
decision of Mr. A. V. Crane, Senior Stipendiary Magis- 
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trate, Georgetown Judicial District, refusing their application for compen-
sation in a claim brought against L. R. Das and A. Glasgow under the 
Workmen’s Compensation Ordinance, 1934 (No. 7). 

H. C. Humphrys, K.C., for appellants. 
E. G. Woolford, K.C., for respondent Das. 
E. V. Luckhoo, for respondent Glasgow. 

Cur. adv. vult. 
The judgment of the Court was delivered by VERITY, J., as follows:— 
This is an appeal from the decision of a Stipendiary Magistrate dis-

missing an application for compensation under the Workmen’s Compensa-
tion Ordinance, 1934. 

The appellants are five infant dependants of a workman whose death is 
alleged to have resulted from injuries arising out of and in the course of his 
employment, and there are two respondents to the appeal. 

A preliminary objection was taken by both counsel for the respondents 
on the ground that the appellants had given insufficient security and had 
therefore failed to comply with a statutory condition precedent to the hear-
ing of the appeal. 

The matter of security is governed by section 5 of the Summary Juris-
diction (Appeals) Ordinance, Cap. 16 which prescribes inter alia that “the 
appellant shall further within 14 days after the decision appealed against is 
pronounced give security to the extent of twenty-five dollars for the pay-
ment of any costs awarded against him by the Court and for the due and 
faithful performance of the judgment or order of the Court.” It is submitted 
that this section should be interpreted to mean that in case of an appeal in 
which there are more appellants than one and more respondents than one, 
each appellant shall give security in the sum of twenty-five dollars in re-
spect of each respondent. In the present case this would involve each of 
five appellants giving security in the sum of fifty dollars. In other words 
the security required would amount to the sum of two hundred and fifty 
dollars or ten times the sum mentioned in the section. 

The precise meaning of the enactment is one of some importance in 
view of the possible recurrence of cases under the Workmen’s Compensa-
tion Ordinance in which there may be a number of dependants appealing 
against a Magistrate’s decision. It is the more interesting in view of the 
varying practice in this regard in ordinary appeals from magistrates and the 
conflicting decisions of single judges of this Court bearing upon this point 
in the past. 

In reply to the submission of the respondents counsel for the appellants 
suggested that the provisions of the Summary Jurisdiction (Appeals) Ordi-
nance do not apply to such appeals as this 
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and that no security is therefore obligatory. It is as well to deal with this 
point first, as it aims at the whole of the procedure and at the powers of this 
Court in dealing with such appeals. 

Section 34 of the Workmen’s Compensation Ordinance, No. 7 of 1934, 
provides that “an appeal shall lie to the Full Court from any order of a mag-
istrate” in certain cases. It prescribes no procedure as to the manner of ap-
peal and confers upon the Full Court no powers in relation to such appeals. 
Section 27 however provides that “all claims for compensation under this 
Ordinance and any matter arising out of proceedings thereunder shall be 
determined by the Magistrate’s Court of the District in which there oc-
curred the accident in respect of which the claim for compensation arose 
whatever may be the amount involved.” 

This section does not create a special tribunal for the hearing of such 
claims but confers upon an existing tribunal jurisdiction to entertain them. 
Save as to matters of procedure or otherwise specifically regulated by the 
Statute these claims are subject to the ordinary incidence of matters within 
the jurisdiction of the Magistrate’s Courts, and decisions therein are deci-
sions of the magistrate. 

By section 90 (1) of the Supreme Court of Judicature Ordinance, Cap. 
10 “every appeal from a decision . . . . . . of a magistrate shall be heard and 
determined by the Full Court “and by section 90 (2) the Summary Jurisdic-
tion (Appeals) Ordinance shall apply to appeals from the decisions men-
tioned in sub-section (1) of this section.” 

Section 3 of the Summary Jurisdiction (Appeals) Ordinance, Cap. 16 
provides “unless the contrary is in any case expressly provided by Ordi-
nance, any one dissatisfied with a decision of a magistrate may appeal 
therefrom to the Court in the manner and subject to the conditions hereinaf-
ter mentioned.” 

The reading together of these several enactments makes it clear that 
appeals from the decisions of magistrates under Ordinance 7 of 1934 are to 
be regulated by the provisions of Cap. 16, subject to the express restriction 
placed upon such appeals by section 34 of Ordinance 7 of 1934 which do 
not affect the present issue. 

There can be no doubt therefore that the provisions of section 5 of Cap. 
16 are applicable to the present appeal and that if the appellants have not 
complied strictly therewith the objection is a good one and the appeal must 
be dismissed. 

In support of the respondents’ objection counsel cited firstly the case of 
Booth v. Appan decided by Sir Henry Bovell, C.J., on 19th February, 1909, 
in which case it was held in an appeal to a single judge that security should 
have been given in the sum of $40 instead of $10, there being four respon-
dents. Counsel also drew attention, however, to the decision of Lucie-
Smith, Ag. C.J., in Hotchkiss v. Willis on 4th January, 1908. In this case 
the learned acting Chief Justice came to the opposite conclusion 



 209
holding that deposit of one sum of $10 was sufficient even though there 
were more respondents, than one. The case of Williams v. John (1924, 
L.R.B.G. p. 162) was also cited. In this case Sir Charles Major, C.J., held 
that there being more appellants than one and only one having given secu-
rity he alone was entitled to have his appeal heard. It is to be observed that 
in Williams v. John there was no joint bond nor as in the present case any 
joint deposit. 

In view of the conflicting decisions in Booth v. Appan and Hotchkiss v. 
Willis, unaided by Williams v. John which by its circumstances is not ap-
plicable to the present facts, consideration must be given to the meaning of 
the provisions of section 5 of the Ordinance. In considering this question 
the Court will be guided by the principle that when the wording of the sec-
tion is free from ambiguity it shall be given its clear meaning and when 
ambiguity is found to exist the Court will lean to that construction which 
appears to carry out the intention of the legislature. 

It is suggested that a measure of ambiguity arises in relation to the 
meaning of the words “the appellant” and again as to the application of the 
words “any costs awarded against him.” The argument for the respondents 
suggests that “the appellant” means “each and every appellant” and that the 
words “any costs” mean “the costs of each and every respondent.” If these 
were really the meanings intended by the legislature it is difficult to under-
stand why the section itself did not use those simple words. There is noth-
ing in the words used which suggests that their meaning should be so ex-
tended nor is there anything in the Ordinance as a whole to suggest that the 
words should be read in this sense. 

On the contrary, examination of the statute Ordinance 13 of 1893 
which the present Ordinance replaces would lead to an opposite conclusion 
as to the intention of the legislature. The provisions of section 16 of the 
earlier statute would clearly indicate an intention to provide effective secu-
rity not only for the payment of the costs of the appeal but also for the 
payment of the original award if sustained. This enactment is designedly 
repealed by Cap. 16, and section 5 of the later Ordinance substitutes for 
any such measure of security a sum fixed by the section applicable to every 
case irrespective of the amount of costs involved or of the amount of the 
original award. It would appear to be clear, therefore, that the intention of 
the existing statute is not to secure the respondent against loss but to put 
the appellant under penalty in a fixed sum to obey the order of the Court 
and so preclude or at least discourage the bringing of frivolous appeals by 
irresponsible persons. 

There is nothing inconsistent with this intention in an interpretation of 
the section which imposes this condition only on the parties bringing the 
appeal whatever their number. There is as 
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was said by Lucie-Smith, Acting C.J., in Hotchkiss v. Willis “only one ap-
peal and only one sum need be lodged to abide the costs of the appeal.” 
The interpretation put forward on behalf of the respondents on the other 
hand goes further than the words of the section provide and than the obvi-
ous intention of the legislature sought to secure, and would result in each 
respondent in the present case having available by way of security for costs 
five times the sum fixed by the statute. 

In our view, therefore, the word “appellant” by virtue of section 2 (1) 
(b) of the Interpretation Ordinance, Cap. 5 as well as by the canons of rea-
sonable construction includes the plural although expressed in the singular, 
and security given in the sum fixed by the section by any joint bond or de-
posit is sufficient compliance with the statute. 

The preliminary objection failed for these reasons and we proceeded to 
the hearing of the appeal. 

There were two main grounds of appeal. First, that there was no genu-
ine independent contract between the respondents, and that the learned 
Magistrate erred in finding that the deceased was not in the employment of 
Mrs. Das, the first-named respondent but in that of Glasgow the second-
named respondent. Secondly, that the respondents had not put in issue the 
cause of the deceased workman’s death, and that the Magistrate erred in 
dismissing the application for want of proof of the cause of death. 

In regard to the first point it is necessary first to determine whether the 
question raised is one of law or of fact, for by section 34 of Ordinance 7 of 
1934 a right of appeal is given only when a question of law is involved. 
The learned Magistrate purports in his reasons for decision to have found 
in fact that there was an independent contract, and if this is in essence a 
finding of fact and not a finding involving a question of law then it is not 
open to appeal. 

The Magistrate has found that the deceased was on the 27th day of 
September, 1937, employed on work being done by Mrs. Das through her 
carpenter agent Glasgow; he further found that on that day he left such em-
ployment, and that on the 28th September, 1937, he was employed by 
Glasgow who was then himself employed by Mrs. Das as an independent 
contractor and not as her agent. It would appear to be clear that all these 
matters are matters of fact and not matters of law, and consideration of the 
cases of Malloy v. South Wales Anthracite Colliery Co. (1910) 3 B. W.C.C. 
65 and Simmons v. Heath Laundry Company (1910) 1 K.B. 543 confirms 
this view. In the former case an appeal by the employers was dismissed on 
the ground that the finding of the County Court Judge as to whether or not 
a contract of service had been determined at the time of the accident was a 
finding of fact. In the latter case it 
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was held that the finding of the County Court Judge as to whether a par-
ticular kind of service constituted the applicant as a “workman” within the 
meaning of the Act was also a finding of fact with which the Court could 
not interfere, if there was evidence to support that finding and the trial 
judge had not misdirected himself. 

In the present case the questions are: Did Alexander’s employment by 
Mrs. Das cease? Was Glasgow employed by Mrs. Das as an independent 
contractor? Did Glasgow employ Alexander as his servant? They are all 
simple questions of fact, and while in view of certain aspects of the evi-
dence both oral and documentary one might not have come to the same 
conclusion as the learned Magistrate, we cannot say that there was no evi-
dence upon which he made his findings, that he misdirected himself in the 
course of arriving at his conclusion or that his conclusion is wrong. The 
first ground of appeal must therefore fail, it not being one in respect of 
which an appeal lies. 

The second ground is one which presents greater difficulty, although in 
the course of the hearing a great deal of argument was addressed on both 
sides to considerations which appear to us largely irrelevant. 

In the application it is alleged that the workman sustained personal in-
juries resulting in his death and by the particulars it is alleged that the na-
ture of the injury was fracture of the skull, cerebral haemorrhage and 
shock. In the answers filed by the respondents it is not alleged that either 
intends to oppose the application on the ground that the death of the work-
man did not result from the injury he received by accident. The respondent 
Das set out that she would contend at the hearing that the death did not 
arise out of and in the course of employment, a very different thing from an 
allegation that the death did not result from the accident and in our view a 
somewhat inartistic method of contending that the accident which caused 
death did not arise out of and in the course of employment. 

At the hearing of the application evidence was given as to the happen-
ing of the accident, the removal of Alexander to the hospital and of his 
death and burial three days later. No further evidence was adduced as to the 
cause of death and at the close of the hearing counsel for the respondents 
submitted that there was no proof of cause of death and that there might 
have been some supervening cause not connected with the accident. 

The learned Magistrate dealing with this submission draws attention to 
the omission from the local law and rules of any provision similar to that of 
rule 18 (3) of the English Workmen’s Compensation Rules, 1926, which 
provides that subject to any answer the applicant’s particulars should be 
taken to be admitted. He points out further that under the summary proce-
dure of the Magistrate’s Court there are no such provisions as rules 5 and 
13 
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of Order XVII of the Supreme Court, and concludes that in the absence of 
such provisions either in the Ordinance or in the procedure of the Magis-
trate’s Court each party must prove the facts alleged in his own particulars. 
On the ruling in Honor v. Painter (1911) 4 B.W.C.C. 188 the learned Mag-
istrate held that the applicants having failed to prove the cause of death 
were not entitled to compensation and refused the application. 

There can be no doubt that the difficulty has arisen through the regret-
table failure to include in Ordinance No. 7 of 1934 or in the Rules made 
thereunder the provisions of the English rule 18 (3) which would have 
made it clear that, as was decided in Rudge v. Young & Son, (1914) 7 
B.W.C.C. 406 and other cases, there is no need to call evidence where, ei-
ther directly or by failure to deny, the allegations of the applicant are ad-
mitted or taken to be admitted. A great deal of argument was addressed to 
the question of the effect of section 21 of the Summary Jurisdiction (Petty 
Debt) Ordinance, Cap. 15 and of rule 20 of the Rules of the Magistrates’ 
Courts, 1911. Little assistance is however to be obtained therefrom, save 
by comparison of the wording thereof with that of section 29 of Ordinance 
7 of 1934. The material part of section 21 of Cap. 15 reads: “The Magis-
trate shall read out the plaint to the defendant and shall require him to make 
his answer or defence thereto. Rule 20 reads “It shall not be sufficient for a 
defendant in his defence to deny generally the claims contained in the 
plaint but he must state clearly and specifically the ground or grounds upon 
which he relies by way of defence.” 

Section 29 (2) of Ordinance 7 of 1934 provides “that if the respondent 
intends to oppose an application he shall . . . . . . lodge with the clerk a 
written answer containing a concise statement of the extent and grounds of 
his opposition.” 

This section goes considerably further than the provisions of Cap. 15, 
or of the Magistrates’ Courts Rules. It does more than require a respondent 
to state the grounds of his defence. It requires him to lodge a written an-
swer to the application which shall contain not only the grounds but the 
extent of his opposition. In so far therefore as his answer does not extend to 
any allegation in the application it must be assumed that his opposition 
does not extend thereto and the issue joined between applicant and respon-
dent must be confined within the area limited by the opposition. Any other 
interpretation would appear to render of little or no use the provisions of 
this statutory enactment by which both parties and the Court are more 
strictly bound than they would have been had the procedure as in England 
been governed by Rules rather than by Statute. 

In order, however, that no case of hardship should arise by reason of 
the respondent being limited in his opposition to the extent of his answer, 
subsection (3) of section 29 provides that at 
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any time before the determination of the question in dispute the Magistrate 
may allow any answer thereto to be amended, but prescribes that any such 
amendment shall be lodged with the clerk of the court who shall forthwith 
cause it to be served upon the opposite party. 

The effect of these provisions would be reduced to vanishing point if a 
respondent having filed an answer opposing the application on one ground 
only, it were still obligatory for the applicant to meet by evidence every 
other ground upon which the respondent might have opposed lest at the 
conclusion of the hearing he be faced with a submission that this or that 
piece of evidence unconcerned with the opposition as revealed by the writ-
ten answer, has not been adduced. Such a position would involve, in such a 
case as Molloy v. South Wales Anthracite Colliery where the sole issue was 
whether or not the employment had terminated before the accident, the 
production of evidence as to the accident, the injuries sustained, the nature 
and extent of the workman’s incapacity and perhaps a dozen other matters 
entirely unconcerned with the issue, a course involving the applicant en-
tirely unnecessarily in vast expense. 

It is for this reason that the respondent is required to answer not only as 
to the grounds but also as to the extent of his opposition in order that the 
applicant may be made aware of the whole area of the field upon which 
issue is joined. 

In the present case the answers of the two respondents limit the opposi-
tion to be met by the applicants to five questions: the sufficiency of notice: 
the relationship of workman and employer; the arising of the accident or 
death out of and in the course of employment; the misconduct of the, 
workman; and the relationship of the alleged dependents. To these five 
questions was the opposition of the respondents limited, and by them no 
question was raised as to the cause of death set out in the particulars. 

Had the respondents desired to raise this question nothing could have 
been more simple, either at the time of the lodgment of the answer, or at 
any later stage by way of application to amend. The respondents, however, 
have at no time shown any desire to question the truth of the allegation, 
neither by way of answer nor in the submissions of counsel in the Magis-
trate’s Court nor at the hearing of this appeal. Up to the present moment 
there has been no suggestion that the injury sustained by the workman was 
not in fact the cause of his death. The respondents rely on the ground that 
by reason of the absence in this colony of any provision similar to the Eng-
lish rule 18 (3) the application should fail because the applicants have 
failed to prove a fact which does not come within the extent of the opposi-
tion as limited by the respondents’ own answer which has never by evi-
dence or otherwise been denied and which has never been put in issue. This 
would appear to be entirely contrary to the spirit 
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as well as the letter of the enactment, and the case of Lepper v. Burnell & 
Co. (1924) 17 B.W.C.C. 179 cited by counsel for the respondent Das is not 
applicable to the present case. While it is true that in that case the Master of 
the Rolls said “the practice of trying a case upon the facts merely stated in 
the application for arbitration is quite unsatisfactory and ought not to be 
adopted,” it is to be observed that in that case not only were the facts re-
ferred to apparently those upon which an issue joined was to be determined 
but also the particulars afforded as to the facts on the issue were “so crude 
and narrow a statement” that “it was almost impossible to apply the law.” 

Neither of these conditions exists in the present case for here the par-
ticulars are precise on a point not within the extent of the opposition and 
not therefore in issue. 

We are of the opinion that the learned Magistrate erred, therefore, 
when he held that the application should be dismissed because the appli-
cants had failed to prove by evidence the uncontested allegation as to the 
cause of the workman’s death. Section 29 (2) of the Ordinance is clearly 
aimed at limiting the issues to be determined and the learned Magistrate 
should have confined himself to the determination of the issues raised by 
the answers of the respondents unless and until they were extended by ap-
plication to amend, under section 29 (3). Only by so doing can proper ef-
fect be given to the provisions of the whole section. 

In the event, therefore, this appeal fails in so far as it relates to the li-
ability of the respondent Das and succeeds in so far as it relates to the re-
spondent Glasgow. 

The order of the learned Magistrate refusing the application with costs 
will therefore be set aside and there will be an order for payment by the 
respondent Glasgow of compensation calculated on the basis agreed at the 
hearing before the Magistrate, that is, 30 months’ wages at the rate of $1.32 
per day or $1,188. 

As to the costs the respondent Glasgow will pay the costs of the appli-
cants in the Court below and their costs of this appeal fixed at $37. 

The appellants must pay the costs of the respondent Das in the Court 
below and her costs of this appeal fixed at $25.13. 

Appeal dismissed with reference to Das. Appeal al-
lowed with reference to Glasgow. 
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SYLVESTER DOS SANTOS, Corporal of Police No. 2919, 

Appellant (Complainant), 
v. 

KOONAN AND RAMDOHARSINGH, Respondents (Defendants). 

[1938. No. 264.—DEMERARA.] 

BEFORE FULL COURT: CAMACHO, C.J., VERITY & LANGLEY, JJ. 
1938. NOVEMBER 29. 

Criminal law—Spirits—Materials for manufacture of—Found in unlawful 
custody of—Purpose of materials—Intended for manufacture of spirits—
Evidence. 

Appeal—Findings of fact—No dispute as to—Uncontested—Conclusion, 
from findings—Appeal from. 

The police found, about a mile aback from the public road, a drum containing 
“wash” in a small clearing amidst bush. The clearing was in an isolated piece of 
land surrounded by swamps. They secreted themselves, and K. and R. appeared, 
R. carrying an empty drum and K. a jar. R. put down the empty drum, and with 
the assistance of K. took it near to the drum containing the wash. K. and R. then 
went to the said drum, R. said that the wash was very good and K. acquiesced. 
K. then saw the police, he gave warning to R., and the two of them ran away. 
The wash contained 7.6 per cent, proof spirits. K. and R. were charged, under 
section 108 (3) of the Spirits Ordinance, Chapter 110, with being found in the 
unlawful custody of a quantity of wash, being materials for the manufacture of 
spirits. 

Held, that the circumstances pointed almost inevitably to the fact that the 
wash was intended for the manufacture of spirits. 

Quaere: whether, in a complaint under section 108 (3) of the Spirits Ordi-
nance, chapter 110 for being found in the unlawful custody of materials for the 
manufacture of spirits, it is necessary for the complainant to prove that the mate-
rials were intended for the manufacture of spirits. 

Appeal by the complainant Corporal Sylvestre dos Santos from a deci-
sion of Mr. F. O. Low, Stipendiary Magistrate, Essequibo Judicial District, 
acquitting the defendants Koonan and Ramdoharsingh on a charge brought 
under section 108 (3) of the Spirits Ordinance, chapter 110, for being found 
in the custody of a quantity of wash, being materials for the manufacture of 
spirits. The Magistrate dismissed the case as he was not of the opinion that 
the circumstances pointed almost inevitably to the fact that the wash was 
intended for the manufacture of spirits. 

E. M. Duke, acting Assistant Attorney-General, for the appellant (com-
plainant). 

L. M. F. Cabral, for the respondent. 

The judgment of the Court was delivered by the Chief Justice as fol-
lows:— 

This is an appeal from a Magistrate’s decision asking that the order 
made by him acquitting the two respondents on a charge of 
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being found in the custody of a quantity of wash, being materials for the 
manufacture of spirits, be reversed, and that a conviction be entered against 
them on the charge. 

The appeal is not really on a question of fact: this Court is not with dis-
agreement with the Magistrate’s findings of fact, and accept them as cor-
rect. 

Police officers saw a drum containing wash in a small clearing amidst 
bush. The clearing was in an isolated piece of land surrounded by swamps, 
and was about a mile aback of the public road. It appears that the police 
officers secreted themselves and that they saw the two accused approach-
ing in their direction, one accused with a stone jar and the other accused 
with an empty drum. One accused put down the empty drum when about 4 
yards from the wash, and assisted by the other accused he took it near 
where the wash was. The two accused then went up to the drum containing 
the wash and looked at its contents. One accused said that it was very good, 
and the other accused agreed. One accused then caught sight of the police, 
and he and the other accused ran away and were not apprehended at the 
time. 

A police officer took a sample of the wash which was in the drum and 
sent it to the Government Analyst who reported that it was wash as defined 
in the interpretation section of the Spirits Ordinance, chapter 110, and that 
it contained 7.6 per cent, proof spirits. 

It was argued by counsel for the respondents that although the statute 
creating the offence with which the respondents are charged does not spe-
cifically require the proof of mens rea, proof was nevertheless essential 
that the materials were intended for the manufacture of spirits. But, assum-
ing such argument to be correct when all the circumstances of this case are 
taken into consideration, it is clear that the wash was undoubtedly placed, 
(where it was found by the police officers) for the purpose of the manufac-
ture of spirits. It was in an isolated place, one accused said that the wash 
was very good, the other acquiesced and both accused ran away when they 
saw the police officers. There was no evidence that the wash was there in-
nocently. 

The Magistrate’s findings of fact are correct but the conclusion which 
he drew from them was wrong. 

This Court is of the opinion that the circumstances of this case point 
almost inevitably to the fact that the wash was intended for the manufac-
ture of spirits. 

The appeal is therefore allowed with costs $45.50, and the case is re-
ferred to the magistrate with the direction to convict. 

Appeal allowed; case referred to Magistrate with direction to 
convict. 
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SEEGOBIN, Appellant (Defendant), 

v. 

GEORGE WILLIAMS, Corporal of Police No. 3125, Respondent 
(Complainant). 

[1938. No. 284.—DEMERARA.] 

[1938. No. 285.—DEMERARA.] 

BEFORE FULL COURT: CAMACHO, C.J., VERITY AND LANGLEY, JJ. 
1938. NOVEMBER 29, 30. 

Criminal law—Spirits—Distillery, apparatus, spirits or materials for manu-
facture of spirits—Person found in vicinity of—Deemed to be in charge of—“In 
charge”—Means “in custody”—Spirits Ordinance, cap. 110, s. 108 (3), (6). 

Words—Charge—Custody. 
The word “charge” in section 108 (6) of the Spirits Ordinance, Chapter 110. 

has the same meaning as the word “custody” in section 108 (3). 

Appeals by the defendant from orders of Mr. F. O. Low, Stipendiary 
Magistrate, Essequebo Judicial District, convicting him (1) for being found 
in the custody of distillery apparatus, contrary to section 108 (3) of the 
Spirits Ordinance, Chapter 110, and (2) for being found in the custody of 
materials for the manufacture of spirits, to wit, a quantity of wash, sugar 
and ammonium sulphate, contrary to section 108 (3) of the Spirits Ordi-
nance, Chapter 110. The defendant was found in the vicinity of the distill-
ery apparatus and of the materials for the manufacture of spirits. By section 
108 (6) of the Spirits Ordinance he was therefore deemed, unless he proved 
the contrary to the satisfaction of the magistrate, to be the person in charge 
of the distillery apparatus and of the materials for the manufacture of spir-
its. The defendant failed in proving the contrary to the satisfaction of the 
Magistrate. The main ground of appeal in each case was that the defendant 
was not found in custody of the articles, the subject matter of the com-
plaint, 

L. M. F. Cabral, for appellant. 
E. M. Duke, acting Assistant Attorney-General, for respondent. 

Cur. adv. vult. 

The judgment of the Court was delivered by Verity, J., as follows:— 

In these cases, the appellant was convicted on each of two 
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charges that he was found in unlawful custody of (1) certain distillery ap-
paratus, and (2) certain materials for the manufacture of spirits. 

The evidence accepted by the Magistrate shows that the appellant was 
found in the vicinity of the articles referred to in each charge. 

The main reason of appeal is to be found in counsel’s submissions, that 
there is insufficient evidence to prove, firstly, that the appellant was in cus-
tody of the articles, and secondly, that he was so found. 

Exception was taken also to the learned Magistrate’s findings of fact, 
but with those findings this Court sees no reason to disagree. 

In the conclusions he draws therefrom, the learned Magistrate acted 
upon the right principles. 

Whether or not the evidence in itself is sufficient to establish that the 
appellant was found in actual physical custody of the articles, it is enacted 
by subsection (6) of the section under which he was charged, that anyone 
found in the vicinity of any of the things referred to in subsection (3) shall 
be deemed to be the owner or the person in charge of the same. 

There may be circumstances or contexts in which the meanings of the 
words “custody” and “charge” are to be distinguished. In their ordinary 
sense they are not necessarily either different in meaning or opposed in 
effect. In the Shorter Oxford Dictionary each is given as a definition of the 
other. In the context of this Ordinance they obviously refer to one and the 
same thing. Anyone deemed to be “in charge,” therefore, is deemed to be 
“in custody.” Furthermore, if anyone found in the vicinity of certain arti-
cles is to be deemed to be in custody of them, it follows of necessity that 
he must be deemed to have been found in custody of them. 

The decision of the learned Magistrate was therefore correct and the 
appeals are dismissed with costs fixed in each case at $15 as fee to counsel 
for the respondent and out of pocket expenses. 

Appeals dismissed. 
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IN THE MATTER OF THE DEEDS REGISTRY ORDINANCE,  

CHAPTER 177, Ex parte BOODHOO. 

[1938. No. 332.—DEMERARA.] 

BEFORE LANGLEY, J., IN CHAMBERS. 
1938. DECEMBER 8, 12. 

Transport—Amendment of—Application for Summons—Simple errors and 
omissions only—Deeds Registry Ordinance, cap 177, s. 22. 

Transport—Advertisement—Description of property—Material alteration 
in—Re-advertisement. 

Section 22 of the Deeds Registry Ordinance, Cap. 177, was intended to deal 
with simple errors and omissions in the names of persons or descriptions of 
properties and such kindred matters, in bonds, transports, grants, and deeds. It 
was never intended as a procedure to settle title to land, the validity of plans, or 
where substantial issues of fact have been raised for decision. 

Semble, that no material alteration should be made by the Registrar of Deeds 
in the description of property about to be transported unless and until an 
amended advertisement has been published. 

Summons taken out by Boodhoo under section 22 of the Deeds Regis-
try Ordinance, Chapter 177, for an amendment of a transport. 

C. Shankland, for the applicant Boodhoo. 
C. A. Burton, for the owner of an adjacent lot. 

Cur. adv. vult. 

LANGLEY, J.: Very shortly, the relevant facts of this matter, as stated 
by counsel for the applicant, are that a person named Tetry purchased, to-
gether with other lots, Lot 24, Windsor Forest, West Coast, Demerara, on 
the 22nd May, 1908, No. 452. She sold that lot to her son Boodhoo, the 
present applicant, on the 3rd February, 1937. The necessary procedure was 
carried through, it was supposed, and the transport was passed on the last 
mentioned date. 

Later, it was discovered that there was a material difference between 
the description of lot 24, as advertised, in accordance with the law, and the 
description of the lot as recorded in the transport. Instead of being de-
scribed as the lot shown on a plan dated the 29th October 1908, it was 
linked with another plan dated the 11th December, 1908. The later plan 
limited the area of lot 24 by excluding a dam approximately 24 feet by 160 
feet in extent. This dam appears to provide access between lot 25A and the 
public road. There is no evidence before me as to whether it is the only ac-
cess, and that issue is irrelevant. 
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Counsel for the applicant alleges that this material alteration was made 

on the authority of the Registrar of Deeds, without any notice having been 
given to him. This alteration raises two important aspects. Firstly, it should 
not have been made at all until an amended advertisement had been pub-
lished; Secondly, it should have been brought to the notice of every party 
interested. I am not prepared to make any further comment on this matter 
in the absence of any explanation from the Registrar, but, it would be futile 
to add him at this stage as a party, as the proceedings are abortive for other 
reasons which I am setting out later. Apparently, neither of the parties to 
the transport noticed the alteration at the time the transport was passed. 

Counsel for the applicant has stated that out of abundant caution he has 
served all papers on Mr. Burton, who represents the owner of lot 25 A. He 
has also notified him of this hearing, hence his presence here. 

Mr. Burton was in correspondence with the applicant earlier this year 
protesting against the blocking of this dam. Counsel for the applicant states 
that he included Mr. Burton because of the provisions of section 22 (b) of 
the Deeds Registry Ordinance, Chap. 177. Had he thought of it, it would 
have been more logical to have included the original owners of the land, as 
they were and apparently still are the owners of the land excluded from lot 
24 by the plan of the 11th December, 1908. 

It is quite clear to the Court that substantial issues of fact have been 
raised for decision. That is to say, the values of the various plans deposited: 
the circumstances in which the applicant and his predecessors in title have 
occupied the land: the circumstances in which the alteration was made: 
and, finally, the question of the validity of a transport differing in material 
matters from the particulars of the land advertised. 

I am satisfied that these issues are not proper subjects to be dealt with 
under the provisions of section 22 of the last mentioned Ordinance. The 
powers created by the provisions of that section are obviously intended to 
deal with simple errors and omissions in the names of persons or descrip-
tion of properties and such kindred matters, in bonds, transports, grants and 
deeds. It was never intended as a procedure to settle title to land, the valid-
ity of plans or such other matters as I have mentioned above. Counsel for 
the applicant has imported such issues by the production of two differing 
plans, and the correspondence with Mr. Burton, who appears to have some 
claim at least to a right of way over the land now excluded from lot 24. 

All these are issues of fact which should be dealt with through the nor-
mal procedure of an action. Under these circumstances the Court must re-
fuse this application to amend the transport No. 149 dated the 3rd Febru-
ary, 1937, on the grounds of that such an 



 221
application should not be brought under the provisions of section 22 of the 
Deeds Registry Ordinance, Chapter 177. 

Since the above judgment was written my attention has been drawn to 
the case of re Plantation Adventure, ex parte Thompson (1921) L.R.B.G. p. 
141. In that case Mr. Justice Dalton arrived at a similar conclusion to that 
expressed by me, as to the limitations of action under section 21 of the 
Deeds Registry Ordinance, 1919. The wording of the section has not been 
altered in any material manner when the codification of the laws took 
place. He went into the history of this section with considerable historical 
detail and that judgment is well worthy of study. 

Application refused. 
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J. E. MCGUSTY, Plaintiff, 

v. 
R. E. EMBRACK, in his capacity as administrator of the estate 

of MARGARET E. EMBRACK, deceased, Defendant. 

[1938. No. 159.—DEMERARA.] 

BEFORE LANGLEY, J. 1938. SEPTEMBER 30; DECEMBER 6, 12. 

Executors and administrators—Estate of deceased—Claims against—
Evidence as to—To be examined with care, even with suspicion. 

The uncorroborated evidence of claims against the estates of deceased persons 
should be examined with care, and even with suspicion. 

Action by the plaintiff James Edward McGusty against R. E. Embrack 
in his capacity as administrator of the estate of Margaret E. Embrack, de-
ceased, for the recovery of $234.31 moneys paid and advanced by the 
plaintiff to the deceased at her request. 

R. S. Miller, for the plaintiff.  

J. L. Wills, for the defendant. 
Cur. adv. vult. 

LANGLEY, J.: This action is a claim for the payment of the sum of 
$234.31 such sum being the balance of an amount due from the estate of 
Margaret E. Embrack, deceased (hereafter called the “deceased”) in respect 
of monies paid and advanced to the deceased during her lifetime for the 
purpose of repairing a two-storeyed house in Russell Street, Georgetown, 
which she purchased in September or October, 1933. I find the following 
facts of this simple story. 

The deceased arrived in this Colony, from Bermuda, in August 1933. 
Her brother Frederick Allen and his wife Estelle E. Allen met her, and the 
latter stayed with her, as the deceased is said to have been in poor health. It 
is alleged that the deceased arrived with an unknown sum of money in her 
possession, and it is admitted that she purchased a three quarter lot of land, 
with a two-storeyed house on it in Russell Street for the sum of $720. 

In my opinion, the circumstances of this purchase are extremely impor-
tant as they show clearly the relationships existing at that time between the 
chief witnesses heard in this action and the deceased. It seems that Mrs. 
Allen, to use her own expression, “grew up” in the household of the plain-
tiff. When the deceased told her that she wanted to buy a small property, it 
was only natural that Mrs. Allen should recommend her old friend the 
plaintiff. It seems clear to me that the position changed as events occurred. 
At first it was thought that the house only required 
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patching but, as is a common experience, especially in tropical climates, 
when the work was undertaken it was found that patching would not be 
sufficient and it would be necessary to replace the woodwork of the lower 
storey almost entirely, only the frame of the house being sound. It is al-
leged that the deceased expected money from Bermuda and did not receive 
it; so that the financial aspect also changed to a material extent, Not only 
were her expenses in the repairs far greater than she expected at first, but 
her funds available were less. It is alleged that she owned another property 
that had to be sold to satisfy a judgment against her. Mr. Allen says that his 
sister, the deceased, asked his advice as to how she could repair the house 
when she had no money, and he suggested that the plaintiff’s help should 
be enlisted again. 

The plaintiff has said that he agreed originally to undertake repairs, 
pending the arrival of the money from Bermuda, and on those terms the 
work was started. The deceased paid one carpenter herself, and the plaintiff 
paid the other three, and purchased all the materials used in the repairs. The 
deceased was earning a living by trading in the market. 

The plaintiff has produced his books of account. A time book and a se-
ries of bills for building materials, etc., which he alleges were used on the 
house of the deceased. Her name appears on most of them, presumably in 
his handwriting. The deceased was anxious to enter her house and did so in 
December, 1933. Meanwhile, the non-receipt of the money from Bermuda 
was causing the deceased considerable embarrassment. However, the plain-
tiff alleges that he continued to supply the necessary funds to pay the 
workmen and continue the work. On several occasions in 1934-35, for 
small broken periods, labour was employed, it is alleged. 

With regard to the payment for this work, the plaintiff has produced his 
receipt counterfoil book (in the absence of the originals) which shows that 
on two occasions, receipts were issued for the sum of $10, as coming from 
the deceased. The plaintiff alleges that that is all he has received. 

Mr. Allen has sworn that two weeks before she died on the 6th No-
vember, 1937, the deceased sent a conveyance for him. At that time she did 
not know she was dying, as she made an appointment to see him again at 
his house in two weeks’ time. She told Mr. Allen, he says, that she had no 
money, and intended to sell the place to pay Mr. McGusty. She complained 
that her husband, the defendant, had gone to sea to work and only returned 
with a few shillings which had gone to pay his debts at the spirit shop. She 
told him she had made a small payment in February that year. Apparently 
the last statement was in error by 12 months. I believe Mr. Allen. When she 
died her husband was at sea, but returned some three weeks later. 

Mr. Allen and another person made such arrangements as were neces-
sary for the funeral of the deceased. The plaintiff at once 
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lodged a claim with the Public Trustee with regard to the estate of the de-
ceased, alleging a debt in excess of $200, not a specific sum. Mr. Allen 
alleges that the defendant refused to repay the sum of $13 due to him in 
respect of the funeral expenses. 

Counsel for the defence alleges that this refusal of the defendant has 
caused Mr. Alleyne to come here and commit the most serious perjuries, 
and even goes further, as in cross-examination he accused this witness of 
accepting a bribe of $25 from the plaintiff. No evidence whatever has been 
adduced to support these very serious accusations and I am of the opinion 
that they should not have been made. 

The defendant returned and obtained letters of administration of his 
wife’s estate; sold the property a few months later, he alleges, to pay his 
wife’s debts, and a little later, married again. He had met the deceased in 
June and married her in October, 1936. He did not meet the plaintiff until a 
week after he was married. 

It will be realized, from this short resume of the evidence, that the de-
fendant could have no first hand knowledge of the events on which this 
action turns and therefore cannot usefully assist the Court in testing the 
facts supporting it. 

He has, however, attacked the evidence of the plaintiff by suggesting 
that there was some form of intimate relationship existing between his late 
wife and the plaintiff, prior to the time when she succumbed to his blan-
dishments. This allegation is based on a letter dated the 1st October, 1936, 
which the plaintiff acknowledges as one he addressed to the deceased. 

Counsel for the defence read this letter with considerable elocutionary 
skill. In fact, he imparted to the word “darling” such marked fervour and 
gentle tenderness as I should imagine could only have attained by much 
practice. I am sure a jury would have been visibly moved. Judges, how-
ever, are less emotional and, in spite of these efforts, I can read no more 
into that letter than that the writer realized that he was closing what may 
have been a sentimental friendship with the delivery of a pair of working 
shoes purchased from him by the lady. I do not see that this aspect can 
have any bearing on the issues raised in this action, unless the implications 
had been carried a great deal further than they were by the evidence ad-
duced. 

I will now give the values I place on the several witnesses. The evi-
dence of the plaintiff is supported by his books of account, one of his 
workmen who worked on the house in question and Mr. and Mrs. Allen. 
They were not seriously shaken in cross-examination, and I regard all these 
witnesses as witnesses of truth. As regards the defendant, I was not satis-
fied. His demeanour was bad. I am unable to reconcile his evidence, on the 
one hand, that his wife was always telling him that she was glad that she 
was 



 225
married and owed no person; and on the other hand, that he had to sell the 
house within six months to pay his wife’s debts. 

I do not accept his statement that Mr. Allen expressed surprise that the 
plaintiff should have lodged a claim for $200 as his sister owed Mr. 
McGusty nothing. I am of opinion that Mr. Allen’s explanation that he ex-
pressed surprise because he had told the plaintiff to wait awhile was true. 

Counsel for the defence has cited the case of Rawlinson v. Scholes 
(1898) 79 L.T. 350 in which it was held that uncorroborated evidence of 
claims against the estates of deceased persons should be examined with 
care, and even with suspicion. I do not consider that that case is applicable 
to this case, as there is ample corroboration that the plaintiff carried out 
substantial repairs to the house at the order of the deceased. The time re-
quired to carry out the repairs; the nature and bulk of the materials used—
accepting the evidence that they were so used, as I do—provide all the nec-
essary support. 

Counsel for the defence has submitted that no evidence has been given 
by or on behalf of the plaintiff of any specific agreement between the de-
ceased and himself. In the circumstances of this case, it would have been 
impossible to arrive at a definite figure. Moreover, had one been fixed in 
the first instance, the state of disrepair disclosed when the woodwork was 
opened up would have made material alterations essential. 

It is well established law that the circumstances contemplated by a con-
tract may become so changed that the conditions of the original contract 
may become inapplicable; as in this case where patching was agreed upon 
and replacement required. Further, the financial circumstances of the de-
ceased changed after the work had been commenced. In such a case, it has 
been held that if the builder is encouraged to go on with the work, a new 
promise by the building owner to pay so much as the builder has earned 
may be implied from such of the facts as are applicable to the new agree-
ment Burn v. Miller (1813) 4 Taunton Rep. p.743. 

I am satisfied by the evidence—documentary and otherwise—that the 
amounts claimed are reasonable. This finding includes the supervision 
charges of the plaintiff. 

Counsel for the defence has stressed the omission of any claim for re-
payment in the plaintiff’s letter of the 1st October, 1936, which was pro-
duced by the defendant. That letter might well have included such a claim. 
It must be remembered that when it was written the marriage had not taken 
place. “There is many a slip twist the cup and the lip” is a saying that has 
the authority of centuries, and possibly a seemingly disgruntled lover might 
hesitate to make his case worse. I do not accept the romantic suggestions 
made by counsel for the defence. A more prosaic reading of this letter im-
plies that it covered the delivery 
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of a pair of shoes, with a little nonsense which might well arise between 
employer and agent in the circumstances of this case. 

I hold that the plaintiff has proved his case and I therefore give judg-
ment for the plaintiff in the sum of $234.31, and taxed costs against the 
estate of the deceased, that is against the defendant in his capacity of ad-
ministrator of the estate of Margaret E. Embrack. I certify the case as fit for 
counsel. 

I would add that counsel for the defence should advise the defendant 
that the evidence he has given, together with that of far more reliable wit-
nesses, has proved clearly that the defendant knew that this claim of the 
plaintiff existed for a sum in excess of $200 against the estate of his late 
wife, before he was appointed administrator. Further he has sworn that his 
wife had no debts during the period they were married. Accordingly, he 
should have dealt with the assets of the estate with that knowledge in his 
possession. I trust that his counsel will explain to him fully his responsibili-
ties in accounting for the assets of the estate. 

Stay of execution for two weeks granted. 

Judgment for Plaintiff. 
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JAMES MAIN STEWART on behalf of and for the benefit of the Minister, 

Elders and members of the Congregation of the Church of Scotland in 
St. Vincent, Appellant, 

v. 

GEORGE VERNON BALLANTYNE, FREDERICK ALLAN 
MEDFORD and DOUGALD NEIL McPHAIL, Respondents. 

[1938. No. 1.—ST. VINCENT.] 

ON APPEAL FROM THE SUPREME COURT OF ST. VINCENT. 

Before G. C. GERAHTY, President, (Chief Justice of Trinidad and Tobago), 
G. E. F. RICHARDS, Chief Justice of St. Lucia, and J. VERITY, Acting 
Chief Justice of British Guiana. 

1938. JULY 11. 

Appeal—Finding of fact—Oral evidence of witness—Accepted by trial 
judge—In conflict with document issued by witness—Reversal of trial judge on 
question of fact. 

Costs—Liability to—Appointment of—Among parties ordered to pay. 
Where a trial judge accepted the oral evidence of a witness, but such oral evi-

dence was in conflict with a document issued by that witness, the Court of Ap-
peal set aside the finding of fact of the trial judge. 

Liability of unsuccessful parties to pay costs apportioned between them by the 
Court. 

The judgment of the Court was as follows:— 
In this appeal the appellant, who, in these proceedings represents the 

Minister, Elders and Congregation of the Church of Scotland in St. Vin-
cent, appeals against so much of the judgment of the learned Chief Justice 
of St. Vincent as involves him, and those he represents, in the payment of 
an indemnity in respect of the judgment against his co-defendants in favour 
of the plaintiff in the action, for the sum to be found due on the taking of 
accounts arising out of the personal covenants in a Deed, dated 15th 
March, 1933, purporting to be a mortgage of certain property known as the 
Manse or “Gloucester House” held in trust for the Church of Scotland in 
St. Vincent. 

It is admitted on behalf of the respondents Medford and McPhail that, 
in order to succeed on their claim for an indemnity, it must be established 
that the money borrowed under the Deed was in fact expended for the use 
and benefit of the Members of the Church of Scotland in the repair and 
enlargement of the Kingstown Church. 

The learned Chief Justice found as a fact that the money so borrowed 
was so expended. 

In coming to this conclusion the learned Chief Justice based 
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his finding on the mere testimony of the respondent McPhail that all the 
money borrowed was spent by him in repairing the Church without the 
production of any supporting books or vouchers. 

In part, the respondent McPhail relied upon the production of a promis-
sory note for $1,000.00 and a cheque for $1,215.00, which the learned 
Chief Justice appears to have accepted as being corroborative of Dr. 
McPhail’s evidence, despite the fact that there is nothing on the face of the 
documents to indicate for what purpose they were intended to be applied. 

As to the balance of £139. 10. 10 there is no evidence whatsoever be-
yond Dr. McPhail’s mere assertion that all the money was expended on the 
Church. 

The witnesses Medford, Cox and Bonadie, whose evidence was also 
relied upon by the learned Chief Justice, appear from the record to speak 
only from information received and not from their own knowledge. 

If this evidence stood without any contradiction we might have hesi-
tated to interfere with this finding of fact, but this is not the case here. In 
Exhibit G. W. 5, a Pastoral letter, signed by Dr. McPhail and dated 10th 
January, 1929, barely a year after the completion of the repairs and 
enlargements of the Church, and which on being put to Dr. McPhail in 
cross-examination was admitted by him to represent the true facts’ at that 
date, puts an entirely different complexion on the matter in unambiguous 
terms. 

It is in fact directly in conflict with Dr. McPhail’s oral testimony in re-
gard to the cost of the repairs and the extent of the resulting indebtedness.  

Although the learned Chief Justice finds that this letter is ‘very mis-
leading,’ he purports to reconcile it with Dr. McPhail’s oral testimony by 
adopting an explanation as to the cost of the scheme, of which there is no 
note of evidence and which is inconsistent with the recorded evidence. 

In all the circumstances we have no alternative but to hold that the 
learned Chief Justice has plainly erred in finding that it was sufficiently 
established by evidence that the money borrowed was expended for the use 
and benefit of the Congregation. 

It would appear that the mind of the learned Chief Justice was largely 
influenced by the previous acts of generosity of Dr. McPhail towards his 
Church and the view formed by him of Dr. McPhail’s character, but the 
integrity of a party to a claim to indemnity does not relieve him of the obli-
gation to support his bare assertion, either by the testimony of witnesses or 
the production of documents, which in this case should have been available 
and the absence of which was not satisfactorily explained. 

On this ground alone this appeal must be allowed. It is therefore un-
necessary for us to express any view on the other grounds 
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of appeal, which nevertheless would have merited most serious considera-
tion. 

The invalidity of the Deed of the 15th March, 1933, having been ad-
mitted by all parties and so found by the learned Chief Justice, and the 
plaintiff Ballantyne having obtained judgment on the personal covenants 
therein, we consider that the Deed and the registration thereof should be set 
aside and cancelled. 

We further consider that all Title Deeds of the property called 
“Gloucester House” should be deposited in the Supreme Court of St. Vin-
cent with liberty to any interested person to apply. There will be a Declara-
tion and Order accordingly. 

The judgment of the Court below will therefore be set aside and judg-
ment will be entered for the plaintiff against the defendants Medford and 
McPhail on the personal covenants contained in the Deed of the 15th 
March, 1933, for the amount found to be due in respect of the balance of 
principal and interest on an account to be taken by the Registrar, with costs 
here and in the Court below to be taxed. 

Judgment will be entered for the defendant Stewart dismissing the 
claim of the plaintiff against him with costs here and in the Court below to 
be taxed. 

Judgment will also be entered for the defendant Stewart dismissing the 
counterclaims of the defendants Medford and McPhail with costs here and 
in the Court below to be taxed. 

There will be a direction to the Registrar that in apportioning the costs 
of the defendant Stewart as above ordered, he shall tax the whole of his 
costs in this action here and in the Court below, and ⅛ of such whole shall 
be the costs payable by the plaintiff Ballantyne and ⅞ thereof shall be pay-
able by the defendants Medford and McPhail. 

Appeal allowed. 
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ELLEN ELIAS, Plaintiff,  

v.  
JOSEPH ALFRED ELIAS, Defendant, 

AND 
IN THE MATTER OF THE ESTATE OF ESAU ELIAS, DECEASED. 

[1937. No. 216.—DEMERARA.] 
BEFORE CREAN, C.J. 1938. FEBRUARY 7, 8, 9, 10, 26. 

Practice—Costs—Probate matters—Unsuccessful party—Costs out of es-
tate—Bearing own costs—Paying cost of successful party—Principles. 

A defendant alleged that a will was not executed according to the Wills Ordi-
nance, Chapter 149, that at the time of the alleged execution the deceased did 
not know and approve of its contents, that the execution of the will was obtained 
by the undue influence of the deceased’s widow, the plaintiff, and that at the 
time of execution of the will, the deceased was not of sound mind, memory and 
understanding. 

The Court found that neither the deceased who made the will, nor the plaintiff 
who got the residue was the cause of the litigation; that there were no circum-
stances which should have led to an investigation; and that there was no reason-
able ground to support the plea of undue influence. 

Held, that the costs of the plaintiff must be borne by the defendant. 

Action for proof of will of Esau Elias in solemn form of law. The 
plaintiff, Ellen Elias, the widow and executrix of Esau Elias had applied for 
probate in common form, but the defendant had entered a caveat. 

S. L. van B. Stafford for the plaintiff.  

J. A. Luckhoo, K.C., for the defendant. 
Cur. adv. vult. 

CREAN, C.J.: The plaintiff is the widow of Esau Elias who died on the 
5th of June, 1937, at Victoria leaving property valued at $5,901. 

The deceased made a will on the 4th of June the day before he died and 
this action is brought by the plaintiff asking the Court to decree probate of 
the said will in solemn form of law. 

The necessity for the bringing of the action was caused by the lodg-
ment of a caveat by Joseph Elias, a brother of the deceased, which had the 
effect of staying all action by the Plaintiff to distribute the estate until the 
above will was proved in solemn form. 

The defendant Joseph Elias in his defence alleges that the will was not 
executed according to the Wills Ordinance, Chapter 149, that at the time of 
the alleged execution the deceased did not know and approve of its con-
tents, and further, at the time it is said to have been executed he was not of 
sound mind, memory and understanding. The final allegation in the de-
fence is that the execution of the said will was obtained by the undue influ-
ence of the deceased’s widow, the plaintiff herein. 
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The evidence shows that the deceased was suffering from a septic and 

gangrenous toe sometime in May, 1937, and that Dr. Boyce was called in 
to see him at his home in Victoria on the 27th May, 1937. As the deceased 
was at that time also suffering from diabetes the doctor took a serious view 
of his condition and had him sent to the Public Hospital, Georgetown, 
where he remained until the 4th June. On this day his wife, the plaintiff, 
brought him back to his home and on the following day he died of blood 
poisoning. 

The deceased made his will when he got home on the 4th of June. On 
his arrival home he was put to bed about 2.30 p.m., and was seen by Mr. 
Rohlehr, his solicitor, and by Dr. Boyce. 

According to the evidence of these two gentlemen the deceased gave 
instructions clearly and intelligently as to the preparation of his will and 
directed that each of his four illegitimate children was to get $100 and the 
rest of his property was to go to his wife. 

The person who is responsible for the staying of a grant of probate to 
the widow, the plaintiff herein, is Jacob Elias the twin brother of the de-
ceased who from his own evidence appears to be a man of property. 

His allegations are, that instructions were given to the solicitor to pre-
pare a will by which the illegitimate children were to get substantial lega-
cies and the widow very little but a life interest in the third share of the 
land. These instructions Mr. Rohlehr the solicitor denies, and I have no 
doubt that what Mr. Rohlehr says is true as to the instructions given him by 
the deceased. 

The costs of instituting these proceedings, Jacob admits were paid by 
him, though he says he cannot hope for any benefit from the estate. He in-
stituted them because his brother Joseph also the brother of the deceased 
was left out of the will and badly treated as he has no money. But he does 
not suggest that there was any duty on the deceased Esau to provide for his 
elder brother Joseph. And it appears to me that if this witness feels the un-
fortunate position of Joseph so keenly there is nothing to prevent him from 
remedying it, as he seems to be a man of considerable means. If he divided 
his own property with his brother Joseph it would no doubt ameliorate the 
position of Joseph about which he apparently feels very concerned. 

It is accepted by Mr. Stafford on behalf of the widow, that as she is 
propounding this will the burden of proof is on her of proving that the de-
ceased was capable of making this will and that it was executed by him in 
accordance with the Wills Ordinance. And he assents to the proposition of 
law set out in the case of Baker v. Batt (1838) 2 Moore Privy Council, p. 
317, and cited by Mr. Luckhoo as an authority in favour of the defendant. 
This decision was on an appeal from the Prerogative Court of Canterbury 
heard in 1838, and it was there held that “The burden of proof of the genu-
ineness and authenticity of a will lies on 
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the party propounding it; and if the conscience of the Judge is not judicially 
satisfied that the paper in question does contain the last will and testament 
of the deceased he is bound to refuse its admission to probate.” 

As proof of the capacity of the deceased to make the will and of its 
proper execution Dr. Boyce and Mr. Rohlehr are called. 

Dr. Boyce says he was called to the house of the deceased on the after-
noon of the 4th June and went into the sick-room. He saw the deceased and 
told him that he understood he wanted to make a will and asked him to let 
him know how he wanted to dispose of his property. The deceased told him 
he wanted to leave $100 to each of his children and the gold chain to Glad-
stone and the rest of his property to his wife. 

Some time after this the will was brought to him, having been written 
in the interval by the solicitor, Rohlehr. Dr. Boyce says he asked to have 
the will read to him and on it being read he assented to it by saying yes and 
nodding his head and then put his mark to it in the presence of the two wit-
nesses, Dr. Boyce and the dispenser. 

In the opinion of Dr. Boyce the deceased man understood quite clearly 
what was in the will when he executed it. And the doctor also says that he 
and the dispenser signed the will as witnesses in the presence of the de-
ceased and in the presence of each other and that they were all present at 
the same time. 

This evidence of Dr. Boyce is corroborated in almost every detail by 
Mr. Rohlehr, the solicitor who wrote the will, and on their evidence I have 
no doubt as to the capacity of the deceased to make this will and as to its 
execution, and I therefore find that the deceased was capable of making 
this will and that it was executed according to law. 

The only remaining issue for determination is that of undue influence 
raised by paragraph 4 of the defence. And this defence is grounded on the 
fact that the wife of the deceased removed him from the Public Hospital on 
the 4th June, 1937, the day before he died. 

The evidence as to this issue shews that as soon as it became known 
that the deceased was in hospital his bedroom was scarcely ever free from 
visitors. One of the witnesses for the defence admits that there were eleven 
very attentive and no doubt expectant relations in his small bedroom, at the 
same time, that is, on the Sunday afternoon before he died. The solicitor for 
the deceased says that he was unable to take instructions from him as to his 
will on account of the ever present relations in the sick room. And if the 
deceased’s wife removed him from the hospital to their own home on the 
day before his death I cannot see that her action in so doing can be consid-
ered as undue influence. 

In my opinion the wife had grounds for removing him to his home be-
cause it must have been evident to her that the deceased 
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was harassed by this close attention of relatives. And if she thought that 
there was little hope of her husband being allowed to die in peace in the 
hospital, it was only natural and considerate of her, to remove him to his 
own home away from the attentions of these solicitous relatives. 

The will which is attacked by these proceedings appears to me to be 
quite a normal one. A legacy was left to each of the deceased’s illegitimate 
children whom he had kept and provided for up to when they were grown 
up men and women. The residue was left to his widow to whom he had 
been married, and lived with for 20 years. As she had worked for him for 
that time it does not seem to me that any undue influence would be neces-
sary to coerce him into making this very natural disposition of the residue 
of his property. 

If the dispositions to the deceased’s children and widow are natural 
ones and nothing is shewn to indicate that undue influence was used to ef-
fect them; then the only ground remaining for alleging it, is that the de-
ceased’s brother Joseph was not mentioned in the will. In my opinion, that 
is quite a ridiculous ground as obviously there was no moral duty on the 
deceased to provide for his elder brother, and it was not shewn that Joseph 
had ever done anything for the deceased to make one think he had been 
neglected and badly treated in being left out of the will. But, in fairness to 
Joseph, it must be mentioned that although his name appears as the party to 
these proceedings against the widow, his brother Jacob has admitted re-
sponsibility for the bringing of the action, and paid the costs of instituting 
them. 

On the evidence I find that there is not the slightest ground for the alle-
gation of undue influence by the wife as set out in the defence and there-
fore the order of the Court is that probate of the will be granted to the 
widow, the plaintiff herein, and the executrix appointed under the said will. 

On the question of costs the case Spiers v. English (1907) Probate 122, 
is a help in deciding who is to bear them. From this case there appear two 
principles which govern cases like this one. It is set out in this decision that 
“One of the principles is that if a person who makes a will or persons who 
are interested in the residue have been really the cause of the litigation a 
case is made out for costs to come out of the estate. 

“Another principle is that, if the circumstances lead reasonably to an 
investigation of the matter, then the costs may be left to be borne by those 
who have incurred them.” 

In this case I have no doubt in finding that the deceased who made the 
will, or his widow who got the residue, were not the cause of this litigation; 
therefore, I am not prepared to order that the costs of the defendant should 
come out of the estate. As to the other principle, it seems to me there were 
no circum- 
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stances which should have led to an investigation and no reasonable ground 
to support the plea of undue influence. 

On the facts of this case I am unable to see that the defendant has shewn 
any ground on which the Court ought to order that his costs should be paid 
out of the estate, or to interfere with the ordinary rule that costs follow the 
event. Therefore, the order of the Court is that the plaintiff gets judgment 
in the terms I have already mentioned with costs against the defendant. 

Judgment for plaintiff. 

Solicitors: H. E. Rohlehr; W. D. Dinally. 
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GILBERT ROLAND NOBLE, Appellant. 

v. 
THE BANK OF BERMUDA, LIMITED, Respondents. 

In a pending suit No. 1 of 1937.  
GILBERT ROLAND NOBLE v. W. G. BROWN, LTD. 

ON APPEAL FROM AN ORDER MADE IN CHAMBERS IN THE SUPREME 
COURT OF THE LEEWARD ISLANDS (ANTIGUA CIRCUIT). 

BEFORE G. C. GERAHTY, PRESIDENT, (CHIEF JUSTICE OF TRINIDAD AND 
TOBAGO), J. VERITY, ACTING CHIEF JUSTICE OF BRITISH GUIANA, 
AND A. RIDEHALGH, JUDGE (SPECIALLY APPOINTED), LEEWARD IS-
LANDS. 

1938. SEPTEMBER 23. 

Judgment and order—Ex parte application—Setting aside order made on—
Summons or motion—Application by—Proper procedure. 

Practice—Summons order or notice—Service out of jurisdiction—leave for—
In British possession—No jurisdiction to grant leave in Leeward Islands. 

Practice—Originating summons—Pending cause or matter—Meaning of. 

The proper procedure for setting aside an order made on an ex parte applica-
tion is by making an application by way of summons or motion to discharge the 
order. 

In the Leeward Islands there is no jurisdiction to make an order giving leave 
for service of a summons, order or notice in a British possession outside the 
Leeward Islands. 

A summons which is commenced as and does in fact constitute an entirely in-
dependent proceeding is not a summons in a pending cause or matter, but is an 
originating summons. 

Appeal from an order made by the Chief Justice of the Leeward Islands 
whereby he set aside an order previously made by him giving leave to 
serve an originating summons on the Bank of Bermuda, Limited, in the 
island of Bermuda, a British possession. 

The judgment of the Court was as follows:— 
This is an Appeal made against an order made by the learned Chief 

Justice of the Leeward Islands whereby he set aside an order previously 
made by him giving leave to serve an Originating Summons on the respon-
dents in the Island of Bermuda, a British possession. 

It is contended, inter alia, by the appellant, that:— 
(1) The Summons in question is not an originating Summons but a 

Summons in a pending cause. 
(2) The learned Chief Justice had no power to rescind his order after 

it had been made, drawn up and perfected, and 
(3) under Order XI R. 8A of the English Rules of the Supreme Court 

of 1909, extended to this Colony by Sec- 
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tion 40 of the Supreme Court Act, Cap. 22, of the Federal Acts 
of the Leeward Islands, the Chief Justice was correct in making 
his original order and was wrong in setting it aside. 

We will deal firstly with the question of whether or not the learned 
Chief Justice had power to set aside his previous order when once drawn 
up and perfected. 

This order was made on the ex parte application of the appellant. It has 
been contended that the respondents’ remedy was by way of appeal and not 
by way of an application to set aside the order. The authorities, however, 
clearly indicate that the proper procedure in such circumstances is an appli-
cation by Summons or motion to a Judge to discharge the order. 

The principles underlying this procedure are set out in Boyle v. Sacker, 
39 Ch.D. 249, and the application of these principles to the service of any 
Summons, other than a writ of Summons, is exemplified in the case of in re 
Campbell. (1920) 1 Ch. 35. 

There can be no doubt, therefore, that the learned Chief Justice had the 
power to discharge his order in the manner in which he did. 

There remains the question whether the learned Chief Justice was cor-
rect in discharging the order in view of the provisions of Order XI R. 8A 
(1909). That rule is in these terms— 

“The Court or a Judge may direct that any Summons, order or no-
tice shall be served on any party or person in a foreign Country, and 
the procedure prescribed by Order XI, Rule 8, with reference to serving 
notice of a Writ of Summons shall apply to the service of any Sum-
mons, order or notice so directed to be served.” 
By the Rules of the Supreme Court of the Leeward Islands, 1907, Rule 

8 is specifically omitted and it would seem, therefore, that in any event the 
practical application of Rule 8A would present some difficulty. In so far as 
this appeal is concerned, however, it is a question as to whether Rule 8A 
has any application at all to the service of process in any other part of the 
King’s Dominions. The case In re Campbell. (1920) 1 Ch. 35, is a direct 
authority on the point. It was held in that case that the expression “foreign 
Country” is undoubtedly used in its ordinary and primary sense as referring 
to a state or country outside the King’s Dominions, and for this reason an 
order for the service in Scotland of an originating Summons purporting to 
be made under Rule 8A was discharged, there being no jurisdiction in the 
Court to make the order giving leave. 

It is to be observed that this case was followed in England by the sub-
stitution of a new rule for Rule 8A in which the expression “out of the ju-
risdiction” replaces the words “in a foreign Country”—a course which has 
not been taken in this Colony. 

Accordingly it follows that the order giving leave for service 
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of the Summons in Bermuda was made without jurisdiction, and for this 
reason alone should have been set aside even though this point was not 
taken by the respondents before the learned Chief Justice. 

Apart from this the respondents contended that the Summons in ques-
tion was in fact an originating Summons, relating to a mortgage or charge 
on lands admittedly situate in St. Christopher and that by Section 50 (a) of 
the Supreme Court Act Cap. 22, the proceedings could only have been 
commenced in that Circuit. 

On perusing the record we find that the Summons in question was de-
scribed as, and purported to be, an originating Summons, and accordingly 
the order made authorised the issue and service of an originating Summons 
only. 

It appears that at no time at the hearing the learned Chief Justice was it 
ever suggested that the Summons was other than an originating Summons. 
Indeed. Counsel then appearing for the appellant contended that this pro-
ceeding had to be taken by originating Summons and he cited Order LV 
Rule 5 A, the operation of which is confined to originating Summonses. 

On the other hand it is now contended on behalf of the appellant for the 
first time that this is a Summons in a pending cause or matter namely, in 
the pending Suit of Gilbert Roland Noble v. W. G. Brown, Ltd. 

In our view this Summons cannot be deemed to be a step in that Suit or 
to form any proceeding therein. It was commenced as and does in fact con-
stitute an entirely independent proceeding and as such falls within the defi-
nition of an originating Summons as given in Order LXXI Rule 1 A. 

The mere fact that the words “In a pending Suit No. 1 of 1937, Gilbert 
Roland Noble v. W. G. Brown.” were added to the title of the Notice of 
Appeal cannot alter the true nature of the Summons. 

It follows therefore that, even if there had been power to direct service 
out of the jurisdiction under Order XI, Rule 8A (1909), in this case any 
such direction must necessarily have been discharged on objection by the 
respondents under Section 50 (d) of Cap. 22, the proceedings having been 
commenced in the wrong Circuit. 

The grounds of appeal also raise certain alleged irregularities in the 
proceedings generally, but even if there were any merits in the points put 
forward, in no case could they have effect in validating an order made 
without jurisdiction or have effected the substance of the order against 
which this appeal has been brought. 

It may be desirable to make mention of one such contention in connec-
tion with the final note made by the learned Chief 
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Justice on the 7th March, 1938, as to the meaning to he attached to his pre-
vious note of the order appealed against. 

It has been contended that this amounts to reviewing his order after it 
had been drawn up and perfected. The record, however, discloses that the 
note of the 7th March, does no more than confirm as correct the formal 
order filed by the respondents’ Solicitor on the 2nd March, 1938, and in no 
way reviews, alters or varies that order after it had been drawn up and per-
fected. 

For the reasons already given the appeal is dismissed with costs. 

Appeal dismissed. 
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BRITISH COLONIAL FILM EXCHANGE, LIMITED, 

v.  
S. S. DE FREITAS. 

[1937. No. 336.—DEMERARA.] 

BEFORE VERITY, J. 1938. FEB. 24, 25, 26. 
Practice—Defence—Striking out—Irrelevant—Grounds on which Court 

acts—Rules of Court, 1900, Order 17, rule 29. 

In order that allegations should be struck out from a defence upon the ground 
of irrelevancy, their irrelevancy must be quite clear, and, so to speak, apparent at 
the first glance. It is not enough that on considerable argument it may appear 
that they do not afford a defence. 

The plaintiffs claimed relief from forfeiture of a lease for non-payment of 
rent. The defendant, the landlord of the plaintiffs, resisted the claim on the 
grounds, inter alia, that the plaintiffs during the term of their tenancy had so 
conducted themselves as to depreciate the value of the goodwill attaching to the 
premises, a cinematograph theatre; that the financial position of the plaintiffs 
was unsound; and that the claim of the plaintiffs was not made bona fide for the 
purpose of carrying on business on the premises but solely to maintain a mo-
nopoly alleged to be held by them in that business in the city of Georgetown. 
The defendant submitted that these were circumstances and conduct on the part 
of the plaintiffs constituting reasons why the Court should not grant to the plain-
tiff’s the equitable relief prayed. 

The plaintiff submitted that the only reasons which would move the Court to 
refuse such relief in cases where a lease has been forfeited for non-payment of 
rent are, firstly, that the rent has not been paid; Secondly, that the plaintiffs by 
their conduct since forfeiture have allowed the defendant to put himself in a po-
sition by reason of which the Court cannot by granting such relief place the par-
ties in the position in which they were prior to forfeiture; and, thirdly, that the 
plaintiffs had been guilty of breach of some other covenant rendering them li-
able to forfeiture. The plaintiff submitted that the pleading of any other reason 
why relief should be refused is irrelevant and therefore embarrassing and tend-
ing to prejudice and delay the fair trial of the action. 

Held, that the paragraphs must remain in the defence, and that their validity 
must be left to be determined by the judge on the trial of the action. 

Summons by the plaintiff to strike out certain paragraphs of the De-
fence on the ground that they are irrelevant to the issue in the action. 

C. V. Wight, for the applicant (plaintiff). 
J. A. Luckhoo, K.C., for the respondent (defendant). 

Cur. adv. vult. 
VERITY, J.: This is a summons to strike out certain paragraphs of the 

Statement of Defence in this action under Order XVII. r. 29. The summons 
is also to secure an order for particulars and a stay of further proceedings 
until the hearing of the summons is determined. The defendant has agreed 
to furnish the particulars asked for but in view of the fact that the usual 
practice of asking for such particulars by letter or notice was not followed 
has submitted that the question of costs be considered. 
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The main issue on the summons is therefore that relating to the striking 

out of the paragraphs in the defence to which the Plaintiffs take exception. 
The ground of the application is stated by counsel to be that the matters 

pleaded thereby are embarrassing in the sense that they are vexatious and 
irrelevant. The rule on this point has often been stated. Pickford, L.J., in the 
case of the Mayor, etc., of the City of London v. Horner, (1914) 111 L.T. 
512 stated it in these terms: “In order that allegations should be struck out 
“from a defence upon that ground, it seems to me that their irrelevancy 
“must be quite clear and, so to speak, apparent at the first glance. It is not 
“enough that on considerable argument it may appear that they do not af-
“ford a defence.” In Knowles v. Roberts, (1888) 38 Ch. D. p. 270 Bowen, 
L.J., said: “The rule that the Court is not to dictate to parties how they 
should frame their case is one that ought always to be preserved sacred. 
But if a party introduces a pleading which is unnecessary and it tends to 
prejudice embarrass and delay the trial of the action it then becomes a 
pleading which is beyond his right.” In Tomkinson v. South Eastern Rail-
way Co., 57 L.T. 358, a case in which the plaintiff alleged that certain acts 
of the defendant company were ultra vires, Kay, J., said: “A reasonable 
“latitude should be given to that rule. Parties must be allowed to plead rea-
“sons why as in the present instance a particular act said to be ultra vires is 
“not ultra vires. They may be bad reasons but they are reasons why the act 
“complained of is not ultra vires and reasons which the Court will have to 
“consider when the action comes to trial. It is not the meaning of the rule 
“that any matter alleged in the defence as a reason should be struck out 
“because it is a bad reason. The obvious meaning of the rule is to prevent 
“either party prejudicing, embarrassing or delaying the fair trial of the ac-
“tion by stating in his pleading utterly irrelevant matter.” 

In the present instance the Plaintiffs claim relief from forfeiture of a 
lease for non-payment of rent. The defendant resists this claim on the 
grounds inter alia set out in sub-paragraphs 6, 9 and 10 of paragraph 5 of 
the Statement of Defence alleging that the Plaintiffs during the term of 
their tenancy have so conducted themselves as to depreciate the value of 
the goodwill attaching to the premises, a cinematograph theatre; that the 
financial position of the Plaintiffs is unsound; and that the claim of the 
Plaintiffs is not made bona fide for the purpose of carrying on business on 
the premises but solely to maintain a monopoly alleged to be held by them 
in that business in the City of Georgetown. The Defendant submits that 
these are circumstances and conduct on the part of the Plaintiffs constitut-
ing reasons why the Court should not grant to the Plaintiffs the equitable 
relief prayed. 

The Plaintiffs submit that the only reasons which will move 
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the Court to refuse such relief in cases where a lease has been forfeited on 
the ground for non-payment of rent are, firstly, that the rent has not been 
paid; secondly, that the Plaintiffs by their conduct since forfeiture have al-
lowed the Defendant to put himself in a position by reason of which the 
Court cannot by granting such relief place the parties in the position in 
which they were prior to forfeiture, and thirdly, that the plaintiffs have 
been guilty of breach of some other covenant rendering them liable to for-
feiture. The Plaintiffs submit that the pleading of any other reason why re-
lief should be refused is irrelevant and therefore embarrassing and tending 
to prejudice and delay the fair trial of the action. 

Nevertheless, the real issue on this aspect of the action is whether or 
not the plaintiffs are entitled to the relief claimed. The Defendant alleges 
these matters as reasons why they are not so entitled. Can it be said that 
such allegations are “utterly irrelevant,” that they constitute a pleading 
which is “unnecessary” or that their irrelevancy is “quite clear and so to 
speak apparent at the first glance?” Can it be said that considerable argu-
ment might not be addressed to the question as to whether or not they af-
ford a good defence? Even though they may prove to be bad reasons, can it 
be said that they are not reasons which the Court should consider when the 
action comes to trial?  

Had it been demonstrated to me in the course of the argument that 
there appeared to be clear and established authority for the proposition that 
no reasons other than those admitted by the Plaintiffs could justify the 
Court in refusing relief, then the foregoing questions might have been an-
swered in the negative, although it would appear that the desirability of 
such an answer at this stage of the proceedings is questioned by the judg-
ment of the Full Court in the case of D’Abreu v. Clarke, (30th April, 1937) 
in the course of which it is said “If there is even a possibility of their being 
“considered relevant then we feel it is better to let them remain on the 
“pleadings and so give the trial judge an opportunity of hearing all about 
“them and deciding whether they are good reasons or bad reasons.” 

In this matter, however, no such authority was cited to me. On the 
other hand the case of Bowser v. Colby (1841) 1 Hare p. 109 referred to by 
both parties, would appear to indicate that at that time the contrary proposi-
tion of the Defendant was certainly open to considerable argument and al-
though nearly one hundred years have passed since the question was re-
ferred to by the Vice-Chancellor as one upon which there appeared to be no 
specific authority I was asked to consider no case in which that question 
has ever been specifically decided in a sense contrary to the views then 
held by him. 

Without expressing an opinion therefore as to whether or not the alle-
gations pleaded by the defendant would on further 
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argument at the trial afford a good defence I am unable to hold that they are 
unnecessary or embarrassing in the sense that they are so irrelevant as to 
involve useless expense and involve the parties in a dispute that is wholly 
apart from the issues. 

The sub-paragraphs to which exception is taken will therefore stand. 
There will be an order that the defendant furnish particulars desired by 

the plaintiffs within four days from the date of this order. 
As to further proceedings it will be ordered that the Plaintiffs reply to 

the interrogatories administered under the order of Mr. Justice Langley 
within the same period. 

The plaintiffs having failed as to the major issue raised by the sum-
mons, and, having joined their application for an order for particulars as a 
matter of convenience in lieu of the more usual method of applying for the 
same by letter or notice, the defendant will have his costs of resisting the 
summons in any event. I certify fit for Counsel. 

Solicitors: A. G. King, for the plaintiff. 
Cameron & Shepherd, for the defendant. 
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MARY WILLS, (Complainant) Appellant, 

v. 
LIVAN JOSEPH, (Defendant) Respondent. 

[1937. No. 253.—DEMERARA.] 
BEFORE FULL COURT: CREAN, C.J., VERITY & LANGLEY, JJ. 

1938. JANUARY 4; MARCH 1. 

Landlord and tenant—Recovery of possession—Tenancy at will—Meaning 
of—Consent of landlord—Necessary—Rent and Premises Recovery Ordinance, 
cap. 92, s. 15. 

A tenancy at will is a tenancy under which the tenant is in possession at the 
will of both parties, and which is determinable at the will of either the landlord 
or the tenant. 

E. H. died on June, 26, 1927, intestate leaving her surviving, among others, a 
daughter, A. H. who married L. J. on September 4, 1927, and a daughter M. W. 

E. H. owned a house at Plaisance in which A. H. and herself lived. On his 
marriage to A. H., L. J. lived in the house with her. 

In 1934 A. J. (the wife of L. J.) removed the house to Goedverwagting. She 
borrowed $50 to effect the removal and to do some repairs. L. J. lived with A. J. 
in the house at Goedverwagting until the death of A. J. intestate in December, 
1936, and he continued to live there after her death. 

On October 24, 1936, M. W. was granted letters of administration in respect 
of the estate of E. H., and she served a notice on L. J. to quit the house. She sub-
sequently filed a complaint against L. J. to deliver up possession of the house on 
the ground that he was a tenant at will. 

L. J. claimed the house as his, and he never paid any rent to any person there-
for. 

Held, that as L.J. was in possession not by the consent of M.W. but against her 
will, L.J. was not a tenant at will of M.W. 

Appeal by the complainant from a decision of Mr. A. C. Brazao, acting 
Stipendiary Magistrate of the East Demerara Judicial District dismissing a 
complaint for possession of a house alleged to be held by the defendant on 
a tenancy at will. 

S. I. Cyrus, for appellant.  
The respondent did not appear. 

Cur. adv. vult. 

The judgment of the Court was delivered by the Chief Justice as fol-
lows:— 

The appellant in the Magistrate’s Court at East Demerara claimed pos-
session of a house from the respondent. Her claim was dismissed by the 
learned Magistrate and from that order she now appeals. 

The facts found by the Magistrate were that one Emily Holder died on 
the 26th June, 1927, leaving children surviving her, including a daughter 
Amelia who on the 4th September, 1927, became the wife of Livan Joseph 
the respondent herein. 
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Amelia Joseph lived with the deceased Emily Holder and continued to 

occupy the house, the property of the deceased then situated at Plaisance 
on land rented by the deceased and the respondent went to live with her in 
this house. 

In the year 1934 Amelia Joseph removed the house to Goed-
verwagting and erected it on land rented by the respondent Joseph. His 
wife Amelia borrowed $50 from her niece Hilda Boughley to effect this 
removal of the house and to do some repairs to it. 

In 1935 Amelia Joseph became ill and went to live with her niece 
Hilda in order to get better attention. She died in December, 1936, while 
still at Hilda Boughley’s house. All this time the respondent was living in 
the house now in dispute, without paying any rent for his occupation. 

On the 24th October, 1936, another daughter of the deceased Emily 
Holder, called Mary Wills obtained Letters of Administration of the estate 
of Emily Holder, deceased, and following that she served a notice to quit 
the house on the respondent. He did not quit the house in response to the 
notice, consequently a complaint was made to the Magistrate and in that 
complaint it is set out he occupied the house as a tenant at will of the heirs 
of Emily Holder. 

This proceeding was brought before the Magistrate under section 15 
(1) of the Rent and Premises Recovery Ordinance Chapter 92 of the Laws 
of British Guiana which provides that whenever the term or interest of any 
tenant of a tenement held by him at will or for a term has ended or been 
determined by a notice to quit and he has refused or neglected to give up 
possession then the Magistrate can have a notice served on him to show 
cause why possession of the premises should not be delivered up. 

This notice was served on the respondent herein and by his counsel his 
defence was stated to be that he was not a tenant of the house but the owner 
thereof consequently the method of procedure adopted by the appellant was 
wrong and no order could be made by the Magistrate thereon. 

This contention of the respondent was upheld by the learned Magis-
trate, and judgment was given for the respondent. In his reasons for judg-
ment it is said by the Magistrate that the relationship of landlord and tenant 
must be shown to exist before a plaintiff can recover possession under the 
above Ordinance and as that had not been proved, the plaintiff—appellant 
herein—was refused an order for possession. 

If the estate of Amelia the wife of respondent did not exceed $480 he 
would appear to be entitled, on her death, to take her whole estate abso-
lutely and exclusively therefore whatever interest his deceased wife had in 
this house became vested in him on her death, on his taking out letters of 
administration. 
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The view taken by the learned Magistrate was that the status of the re-

spondent as occupier of the house during the lifetime of his wife Amelia 
was that of a licensee and his occupation after her death in opposition to 
the will of the appellant was that of a trespasser and therefore no order 
could be made against him. 

The grounds of appeal are that if the Magistrate had viewed the evi-
dence reasonably he was bound to come to the conclusion that the respon-
dent was a tenant at will of this house and therefore the method of proce-
dure adopted was the proper one and possession should have been ordered. 

A tenancy at will has been defined as “a tenancy under which the ten-
ant is in possession and which is determinable at the will of either the land-
lord or tenant: and although upon its creation it is expressed to be at the 
will of the landlord only or at the will of the tenant only, yet the law im-
plies that it shall be at the will of the other party also for every lease at will 
must in law be at the will of both parties”—Halsbury’s Laws of England, 
Vol. 20, p. 117. 

In this occupation of the house there was no agreement whereby the 
administratrix agreed that respondent should occupy on any terms what-
ever, therefore he was not a tenant of any kind. It seems however that a 
tenancy at will can be implied when a person is in possession by consent of 
the owner. But as the respondent in this case was not in possession by con-
sent of the owner but against her will a tenancy at will in this case cannot 
be implied. 

Therefore, as no aspect of this occupation shows us that the respondent 
was in possession as a tenant at will and we cannot see there is a tenancy of 
any kind the finding of the learned Magistrate is upheld but not altogether 
for the reasons given by him. 

Appeal dismissed. 
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BRITISH COLONIAL FILM EXCHANGE, LIMITED. 

v. 

S. S. DEFREITAS. 

[1937. No. 336.—DEMERARA.] 

BEFORE VERITY, J.: 1938. MARCH 8, 9, 10, 11, 14, 15, 16, 29. 

Landlord and tenant—Non-payment of rent—Relief of tenant from for-
feiture—Equitable jurisdiction of Court—Extent of—Civil Law of British Guiana 
Ordinance, cap. 7. ss 2 (1), 3 (A), 3 (B), 3 (C), 3 (D). 

The doctrines of equity as administered by courts of justice in England are ap-
plicable to this Colony in so far as they do not operate to make effective the 
English law of real property or any incident attached exclusively to land tenure 
or to estates in land in England, such as the creation of equitable estates in land. 

The English common law relating to landlord and tenant is applicable in this 
Colony in so far as it does not subject full ownership to any incident of land ten-
ure attached to land in England, and not attached to personal property there. 

The equitable doctrine of relief of the tenant from forfeiture by the landlord 
for non-payment of rent applies to the contractual relationship between the par-
ties. The Supreme Court of this Colony has jurisdiction to apply that doctrine, 
and is required by statute to exercise that jurisdiction. 

Action by the plaintiffs for relief from forfeiture by their landlord, the 
defendant, of their tenancy for non-payment of rent. The facts and argu-
ments appear from the judgment.  
G. O. M. O’Reilly, (C. V. Wight with him), for the plaintiffs.  
J. A. Luckhoo, K.C., (E. V. Luckhoo, with him), for the defendant. 

Cur. adv. vult. 

VERITY, J.: In this case the plaintiff company seeks relief from the for-
feiture of a lease under a clause therein for re-entry for nonpayment of rent. 

The main facts upon which this claim for relief is based are not in dis-
pute, although there is dispute as to certain of the circumstances. 

On the 20th May, 1933, the plaintiff company obtained from the de-
fendant a lease of certain premises described as the “London Electric Thea-
tre” for the term of ten years from the 1st October, 1934, with option to 
renew for a further period of five years. There was reserved a yearly rental 
of $3,374.88 subject to increase or decrease proportionate to a like varia-
tion in town taxes and payable by equal monthly payments to be paid on 
the last day of each calendar month. By Clause 5 (2) of the lease it was 
agreed that “if the rent hereby reserved or any part thereof shall be unpaid 
for ten days after becoming payable (whether formally demanded or not) it 
shall be lawful for the landlord at any time thereafter to re-enter upon the 
demised premises and thereafter this demise shall absolutely determine.” 
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On the 25th November, 1937, payment of rent due on the 31st October, 

1937, had not been made and on that date the defendant took possession of 
the premises at the same time notifying the plaintiff Company of his re-
entry and of the determination of the lease. 

There followed interviews, correspondence and tender of the sum pay-
able on the 31st October, 1937, and on the 3rd December, 1937, the defen-
dant’s solicitors informed the solicitor of the plaintiff company that their 
client could not see his way to reinstate the lease. 

On the 17th December, 1937, the plaintiff company filed a writ in the 
Supreme Court claiming:— 

(a) a declaration that the plaintiff is entitled to relief in respect of the 
forfeiture of the lease; 
(b) an order that the defendant enter into a new lease with the plain-
tiff in the same terms as the forfeited lease; and, further, an injunc-
tion restraining the defendant from dealing with the premises. 

This claim the defendant resists and the first ground of his resistance is 
that the Court has no jurisdiction to grant the relief prayed. Although 
pleaded as a preliminary objection this ground was dealt with for reasons 
of convenience together with the issues arising from other grounds of de-
fence at the close of the defendant’s case. In this judgment, however, it is 
desirable that I should deal first with the question raised as to jurisdiction. 

The objection is based by counsel for the defendant upon the following 
propositions:— 

1. That by section 3 (B) of the Civil Law of British Guiana Ordinance, 
Cap. 7, “the Common Law of the colony shall be the Common Law of 
England including therewith the doctrines of equity as administered by 
Courts of Justice in England and the Supreme Court shall administer the 
doctrines of equity in the same manner as the Supreme Court of Judicature 
in England administers them.” 

2. That by section 3 (C), “the English Common Law of real property 
shall not apply to immovable property in the colony.” 

3. That by section 3 (D), “there shall be one common law for both 
immovable and movable property and all questions relating to immovable 
property shall be determined as far as possible according to the principles 
of the common law of England applicable to personal property.” 

4. That by proviso (a) immovable “property shall not be subject to any 
incident attached to land tenure or to estates in land in England and not at-
tached to personal property in England.” 

5. That the aggregate effect of these provisions is to exclude those 
doctrines of equity applicable in England to real property only. 
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6. That the equitable doctrine of relief from forfeiture of a lease is a 

doctrine applicable solely to real property in England. 
7. That this equitable doctrine is excluded from the jurisdiction of this 

Court because it is a doctrine solely applicable to real property and is an 
incident attached to land tenure or to estates in England and not attached to 
personal property there. 

Mr. Luckhoo further argued that the conclusion to which these proposi-
tions lead is strengthened by the enactment of proviso (c) to section 3 (D) 
of the Ordinance authorising “relief by judgment for specific performance 
in the case of immovable property on the same principles on which it is 
granted in England in the case of contracts relating to land or to interests in 
land.” 

In support of his general conclusions Mr. Luckhoo cited the two local 
cases of Gangadia v. Barracot (1919) L.R.B.G. p. 216 and Parikhan Rai v. 
La Penitence Estates Co., (1926) L.R.B.G. p. 142, and the South African 
case of Human v. Rieseberg (1922) Tr. Prov. Div. p. 157. 

Counsel for the plaintiff company submits, however, that the conclu-
sions drawn by Mr. Luckhoo are fallacious in that they rest upon a miscon-
ception of the true nature of equitable doctrines and seek to separate those 
doctrines into two classes: those applicable to real property and those ap-
plicable to personal property. Mr. O’Reilly argues that a true conception of 
the extent of equitable jurisprudence can only be obtained if it is recog-
nised that equity acts in personam and not in rem; that it applies to the con-
duct of the parties and not to the nature of the property in dispute. He sup-
ported his arguments by passages appearing in works which have received 
judicial approval, such as Story on Equity and Strahan’s Digest of Equity. 
He referred also to the Rules of the Supreme Court of this colony, Order 
IV. Rule 6 (2) and the local cases of Obermuller v. Obermuller (1927) 
L.R.B.G. p. 71 and Resaul Maraj v. Bhuklal (1925) L.R.B.G. p. 83. 

It is in my view unnecessary to deal at large with the history or growth 
of the doctrines of equity as administered in England nor should it be nec-
essary to consider at length the question as to whether or not the abstract 
proposition that equity acts in personam is true. Its general truth is beyond 
question and remains unaffected by those rules of equity which may appear 
by reason of their effect or the method of their application or the means of 
their enforcement to relate rather to the property in dispute than to the par-
ties before the Court. It has been said that the maxim “Equity acts in per-
sonam” is the widest of all maxims and in a sense comprises the whole of 
equity. An appreciation of this principle and of its implications is essential 
to a true conception of the nature of equitable jurisdiction, of the effect 
thereon of such statutory enactments as are raised in this case, and of its 
application to the various aspects of the law which may be involved in 
varying cases. Such an appreciation 
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will sufficiently guard against any attempt to divide equity into two sys-
tems: one applicable to real property and one applicable to personal prop-
erty for in essence it is applicable specifically to neither. 

What is introduced into this colony by section 3 (B) of the Ordinance, 
Cap. 7, is the whole system of equitable jurisprudence as administered by 
Courts of Justice in England, its doctrines, rules, methods, remedies and 
reliefs. It must, however be borne in mind that equity as now administered 
in England in no case seeks to overide the specific provisions of statute, 
and that the exercise of equity jurisdiction within this colony is of necessity 
subject to such restrictions as may be imposed upon it by statute either di-
rectly or indirectly by reason of some difference in the statute law of the 
colony which renders its exercise in certain cases improper or impossible. 
Nothing in the Civil Law Ordinance can be rightly interpreted either as an 
attempt to make division of equity into two classes or systems applicable to 
two classes of property nor does the Ordinance specifically limit or restrict 
the application of the doctrines of equity to any one class of property. By 
its provision of a system of civil law, however, the Ordinance does limit 
the application of the doctrines of equity in so far as they may be repugnant 
to specific enactment or impossible of application to the legal system in 
force within the colony. This principle is recognised by Dalton, J. in the 
case In re Samson, ex parte the Official Receiver (1922) L. R. B. G. p. 134. 
Referring to the question of mortgages recognised in England by Courts of 
Equity as created by the deposit of title deeds by way of security for loans 
and to the effect of section 11 of the Deeds Registry Ordinance upon the 
application of that equitable doctrine within this colony the learned Judge 
said: The words of that section seem to me to be quite plain beyond any 
doubt or ambiguity and to forbid a person to create a mortgage over his 
property in any way but the one for which the Deeds Registry Ordinance 
provides . . . . . Under the law as it stands an equitable mortgage by deposit 
of title deeds has no place in this colony. The same principle lies at the root 
of the decisions in Gangadia v. Barracot and Parikhan Rai v. La Penitence 
Estates where it was held that the existence in this colony of equitable es-
tates or interests in land was precluded by statue law prescribing the meth-
ods of vesting title to immovable property. 

Mr. Luckhoo’s submission that proviso (e) to section 3 (D) strengthens 
the view that the doctrines of equity are not generally applicable in this 
colony where immovable property is the subject matter of the dispute does 
not appear to me well founded. It is true that it might be thought that were 
it otherwise the proviso would be unnecessary, but it must be borne in 
mind that the remedy of specific performance is one of those cases in 
which the 
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exercise of equity jurisdiction in England draws a distinction between con-
tracts relating to real property and personal property in its application of 
the doctrine. There is no distinction in the nature of the doctrine but wholly 
in the ground upon which it is applied. In the case of personalty damages 
are as a rule a complete remedy. In the case of land they are not. By pro-
viso (c) it has therefore been enacted that notwithstanding the terms of sec-
tion 3 (D) which might occasion difficulty, the doctrines of specific per-
formance in the case of immovables shall be granted on the same principles 
on which it is granted in England in the case of contracts relating to land. 
The effect of the provision is not therefore to limit the application of the 
equity jurisdiction to be exercised in this colony but to secure that in these 
cases it is to be exercised on similar grounds to those upon which it is exer-
cised in England. To place any other interpretation on this proviso would 
be to hold that equity proceeds upon a distinction between real and per-
sonal estate, “as” in the words of the learned author of Story on Equity “is 
sometimes erroneously supposed.” 

Examination of the provisions of section 3 of Cap. 7 in the light of a 
recognition of the true nature of the English system of equity and of the 
principles underlying the cases to which I have just referred leads me to the 
conclusion that the real effect of that section as it affects the issues in-
volved in the present case may be stated to be that the doctrines of equity 
as administered by Courts of Justice in England are applicable in so far as 
they do not operate to make effective the English law of real property or 
any incident attached in England exclusively to land tenure or to estates in 
land. 

This interpretation which appears to me to be clear in view of the 
words of the section excludes the creation of equitable estates in land as 
has already been decided by the eases to which I have referred, but it rec-
ognises the principle of the application of the doctrines of equity to persons 
rather than to classes of property, and only excludes their application where 
it would involve the recognition and adoption of legal rules of land tenure 
or estates in land excluded from the Civil Law of the Colony, or of equit-
able rules analogous thereto. 

I have then to consider whether or not the relief asked for in the present 
case would offend against the statute as so interpreted, and, in order to ar-
rive at a conclusion in this respect, it is necessary to consider what is the 
nature of the wrong in respect of which relief is sought, and what is the 
effect of the remedy prayed. Does for instance, the wrong arise out of what 
is in this Colony an alien system of land tenure? Does the granting of relief 
involve the recognition of an incident of such tenure? Or would the grant-
ing of such relief attach to the ownership of immovable property any such 
incident? 
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It is clear that whatever may have been the nature of the relationship of 

landlord and tenant prior to the 1st January, 1917, the law then regulating 
such relationship was abrogated by section 3 (A) of the Civil Law Ordi-
nance, and save for such exceptions as may have been provided by statute 
the Common Law of England was introduced and is applicable to this rela-
tionship. It may be difficult to determine in this particular connection the 
precise limits of the application in this colony of the English Common Law 
of landlord and tenant bearing in mind that the common law of real prop-
erty is not to be applied and that full ownership of immovable property is 
not to be subjected to any incident attached to land tenure in England, but I 
do not think that it would be right to conclude that there is in this colony no 
law of landlord and tenant distinguishable from the law relating to con-
tracts for the hiring of chattels. I can find no reported case in this colony 
subsequent to 1917 in which such a conclusion is indicated, but, on the 
other hand, there are numerous cases in which the common law of England 
has been applied to the relationship of landlord and tenant. I would refer 
more particularly to Howard v. Gaskin (1919) L.R.B.G. p. 23, Heyliger v. 
Savory (1919) L.R.B.G. p. 258, and Ford v. Nurse (1921) L.R.B.G. p. 1. 
The relationship of landlord and tenant at common law is in essence con-
tractual relationship, and although by the nature of its subject matter it con-
fers upon the tenant an estate, or, more properly, an interest in land and has 
therefore in England, attracted to itself certain incidents attached to the 
English system of land tenure, yet this personal contractual relationship 
remained as a characteristic of the law relating thereto, and the dual nature 
of the relationship was recognised by the term “chattels real” applied to 
leaseholds which were nevertheless classed as personal property. By sec-
tion 2 (1) of the Civil Law Ordinance, it is true “chattels real” are now 
classed as immovable property, and as such are subject to certain incidents 
of local statute law. It is only, however, by a certain confusion of thought 
that this provision could be related back so as to consider them to fall 
within the common law of real property excluded by section 3 (C) of the 
Ordinance. As I have indicated, it would appear that the same principle 
must be applied to the law of landlord and tenant as that which I have al-
ready applied to the inclusion of the doctrines of equity, and that the Eng-
lish common law relating thereto is applicable in this colony in so far as it 
does not subject full ownership to any incident of land tenure attached to 
land in England and not attached to personal property there. 

To what aspect of the law of landlord and tenant does the equitable 
doctrine of relief from forfeiture apply? Clearly I think, to the contractual 
relationship between the parties. It does not, in my view, involve the rec-
ognition or the adoption of any rule 
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either of law or equity subjecting full ownership to any incident of land 
tenure alien to the laws of this colony, it recognises no legal estate in land 
derivable from the English law of real property and creates no equitable 
estate therein. On the other hand, it is based upon the purely personal doc-
trine, the root of all equity, that the Courts will not enforce an unconscion-
able bargain whether it be between a vendor and purchaser, a landlord and 
his tenant, or the parties to a contract relating to any other subject matter. 

Mr. Luckhoo pointed out that there is in England no such right to equi-
table relief in the case of hire-purchase agreements relating to personal 
property and argued therefrom that the relief from forfeiture in the case of a 
lease is in England considered as an incident of land tenure. It may be pos-
sible to distinguish the contractual relationship existing between the parties 
to such an agreement, and the parties to a lease and to distinguish between 
the real intention of the parties in these cases. In the case of a hire-purchase 
agreement adoption of the ultimate purchase by the hirer as the real object 
of the contract is perhaps negatived by the proviso for termination of the 
agreement of any time by the hirer himself as well as its termination by the 
owner in certain events. In the case of a lease for years the grant of a term 
is clearly the real object of the agreement which the lessee has normally no 
means of evading or reducing, while the power of the lessor to do so on 
non-payment of rent has been held to be a mere security for payment. Be 
that as it may, however, the point remains that by the Civil Law Ordinance 
this Court is required to administer the doctrines of equity in the same 
manner as the Supreme Court of Judicature in England administers the 
same, and as in my view the application of the doctrine of relief from for-
feiture is no part of the law of real property and does not offend against any 
of the restrictions placed upon that law by local statute, this Court has ju-
risdiction to apply that doctrine and is required by statute to exercise that 
jurisdiction. By so doing the Court does not concern itself with the inci-
dents of the interest or estate conferred by the tenancy but merely secures 
to the tenant the term of that interest or estate (whatever it may be) which it 
was the real intention of the parties to the contract should be secured to 
him. 

The preliminary objection of the defendant therefore fails and the 
plaintiff company is at liberty to seek from this Court the relief prayed in 
the statement of claim. 

The defendant, however, further resists the grant of such relief on the 
ground that it would be more inequitable to grant it than to refuse it. He 
alleges as his reasons (a) that the plaintiff company has so acted as a tenant 
as to disentitle it to relief in that it has deliberately destroyed the goodwill 
and reputation of the theatre; (b) that the plaintiff company has continu-
ously made 
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default in payment of rent on the due date; (c) that the plaintiff company does not 
seek re-instatement in order to carry on the bona fide business of the theatre but 
solely to maintain a monopoly in Georgetown in that business; (d) that the finan-
cial position of the plaintiff company is so unsound that it would be inequitable to 
require the defendant to enter into a new lease saddling himself with so embar-
rassed a tenant; (e) that the relief prayed would inflict graver hardship on the de-
fendant than that which the plaintiff company would suffer if relief were refused, 
in that the defendant would thereby lose a present opportunity of selling his prem-
ises on advantageous terms; and (f) that the plaintiff Company has been guilty of 
undue delay in seeking relief. 

Mr. O’Reilly submits that in the first place these grounds are irrelevant in that 
the relief prayed is based upon a well established rule that the provision in a lease 
of right of re-entry on nonpayment of rent is nothing more than a means of secur-
ing payment and that as soon as a landlord has received or is assured of payment 
of the rent in arrears the real object of the clause for re-entry has been achieved 
and the lessee is entitled to a restoration of his tenancy for the unexpired term. Mr. 
O'Reilly submits that in normal circumstances the lessee is so entitled as a matter 
of course, and cites as evidence of the recognition of this principle the Common 
Law Procedure Act, 1860, by section 1 of which relief in certain cases may be 
granted summarily by a judge in chambers. This provision, however, has been 
held not to apply in cases where the landlord has re-entered without resort to an 
action in ejectment (Wilson v. Bolton 10 T.L.R. p. 17) and is therefore of little 
guidance in the present case. 

There can be no doubt that there are very serious limitations to this suggested 
right of course to relief. A lessee is not entitled to relief in any case where he has 
stood by and allowed the landlord so to alter his position after the forfeiture that 
the parties cannot by the grant of relief be placed in the position in which they 
were before forfeiture. Nor would it appear that he is entitled as of course to relief 
where he has been guilty of breaches of other covenants in the lease involving for-
feiture. (Bowser v. Colby 1 Hare 109). This case is more interesting in that it sug-
gests more general grounds upon which a tenant may be disentitled to relief. Wi-
gram, V.C., states his views in the following terms: “I think that the defendants 
“have a right to bring before me breaches of covenant which may have been com-
“mitted other than the non-payment of rent and which if committed would have 
“occasioned a forfeiture of the lease.” He says further: “The remaining question is 
“one upon which I have felt and still feel great difficulty. I admit that a case may 
“well exist in which a lessee shall have so dealt with the property of his landlord or 
“otherwise so acted as to deprive himself of all 
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“right to equitable interference in redeeming his lease, forfeited for non-
“payment of rent although no covenant other than that for payment of rent 
“may have been broken.” It may appear strange that since this expression 
of opinion by the Vice-Chancellor in 1841 there appear to be no decided 
cases in which the difficulty then experienced by him has been specifically 
resolved. Bowser v. Colby has since then received judicial consideration on 
many occasions and so far as I am aware no dissent from the Vice-
Chancellor’s views has been expressed. It is interesting, however, to con-
sider in the light of more recent decisions the grounds given by him for his 
opinion and the limitations placed upon that opinion by himself. The Vice-
Chancellor proceeded: “I disclaim the proposition that a Court of Equity is 
“to exercise a merely arbitrary discretion upon this subject or that the equi-
“table considerations which should deprive the plaintiffs . . . . of their right 
“to redeem . . . . . must not be such as are capable of being defined or at 
“least reduced to a principle. In the absence of authority upon this specific 
“point I refer to the cases which appear to mo most nearly analogous to the 
“present, namely, those in which the Courts have had occasion to consider 
“whether the acts or circumstances of a plaintiff asking for specific per-
“formance of an agreement to grant a lease are such as to deprive him of 
the aid of the Court in obtaining such lease . . . . . .” He adds: “In consider-
“ing the acts imputed by the defendants to the plaintiffs I am bound at the 
“same time to consider what have been the acts of the defendants in rela-
“tion to the same matter.” 

This enunciation of the principles to be observed in the exercise of the 
discretion which resides in the equitable jurisdiction of the Court, is, I 
think, confirmed and perhaps amplified by the decision of the House of 
Lords in the case of Hyman v. Rose (1912) A.C. p. 623. It is true that in 
that case the discretion is conferred upon the Court by an Act of Parliament 
in specific terms but I do not think the discretion so given is wider than that 
which is the basis of equity jurisdiction. In Hyman v. Rose, Lord Chancel-
lor Loreburn said “The discretion given by the section is very wide. The 
“Court is to consider all the circumstances and the conduct of the parties. 
“Now it seems to me that when the Act is so express to provide a wide dis-
“cretion, meaning, no doubt, to prevent one man from forfeiting what in 
“fair dealing belongs to someone else, by taking advantage of a breach 
“from which he is not commensurately and irreparably damaged, it is not 
“advisable to lay down any rigid rules for guiding that discretion.” 

There can be no doubt that relief of this nature whether in the equitable 
jurisdiction “asserted by the Courts” or a like jurisdiction “conferred on 
them by statute” (to paraphrase the language of Lord Justice Fletcher 
Moulton in Rose v. Spicer and Rose v. Hyman (1911) 2 K.B. at p. 246) is a 
matter of discre- 
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tion. But when this has been said it must be borne in mind that in neither 
case is the discretion to be exercised capriciously but upon well established 
principles. While therefore I cannot subscribe to the suggestion that relief 
from forfeiture is ever to be granted as a matter of course, yet I am equally 
unable to subscribe to any suggestion that the grant or refusal of relief is to 
be based upon the personal view of any judge as to what may or may not 
be “just and fair” in the every day meaning of those words. Equity no less 
than law is bound by precedent to act on sure and well recognised princi-
ples. No party is entitled to equitable relief ex debito justitiae but the dis-
cretion to grant or deny must be exercised by rule and not arbitrarily. 

What then are the rules to be applied to the question involved in this 
case? They do not appear ever to have been comprehensively laid down. In 
fact they are as I have indicated difficult to arrive at. In the vast majority of 
cases no doubt the appearance of grant as a matter of course arises from the 
circumstances which led to the very origin of the relief and to the provision 
by statute for its exercise on a summons in chambers in those cases in 
which it was most frequently sought. The provision of a summary manner 
of disposal adapted to the simplicity of the majority of cases and when the 
matter is already before the Court in a suit for ejectment, does not indicate, 
however, the automatic grant of relief or deprive the Court or the Judge of 
his inherent discretion. It does go to show, however, that the cases in which 
the exercise of a wider discretion is called for by the circumstances are few 
and far between,—a fact which accounts no doubt for the paucity of au-
thority on this point. 

In Bowser v. Colby the Vice-Chancellor indicated his view that the 
principles applicable to such circumstances may be found in those which 
regulate the grant of specific performance of an agreement for a lease. By a 
similar analogy the principles applicable to the grant of injunctions throw 
light on those equitable doctrines the rules of which have been applied to 
relationships such as those which exist between the parties to this case. The 
rules applied to those two forms of relief may in my view give aid in judg-
ing of the equities as they lie between the plaintiff company and the defen-
dant. 

The real position, as I see it, may for convenience be stated shortly be-
fore I proceed to examine the facts. 

The Court will take into consideration that the original intention of the 
clause for forfeiture was the provision of security for payment of the rent; 
that upon payment of the arrears the real object of the clause has been at-
tained, that the defendant has received all that was to be secured to him 
thereby, and that the Court will thereupon grant relief to the plaintiff com-
pany unless it is shown that in all the circumstances of the case the Court 
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should not on well established principles, exercise its discretion in the 
plaintiff Company’s favour. 

I propose now to consider the facts which in my view have been estab-
lished by the evidence in this case in relation to the various grounds upon 
which the defendant relies, and endeavour to apply to those facts the rules 
by which a Court of Equity should be governed in determining whether or 
not the plaintiff company is disentitled to that relief which but for those 
facts would, beyond doubt, by equally well established rule, have been 
granted. 

In the first place the defendant alleges that the plaintiff company has 
acted in an untenantlike manner by destroying the goodwill or reputation of 
the theatre. It is alleged specifically that this end has been achieved by ex-
hibiting at the London Theatre a grade of cinematograph films inferior to 
those exhibited at two other theatres the property of the plaintiff company 
and known as the Metropole Theatre and the Empire Theatre. I am not in a 
position to express an opinion upon the aesthetic or dramatic value of the 
multitudinous pictures listed as shown at these theatres during the periods 
in respect of which evidence has been adduced. I must be guided by the 
grading of those pictures by their producers in so far as evidence of that 
grading has been laid before the Court, and by the contemporary takings at 
the various theatres, bearing in mind, however, that there are no doubt fac-
tors other than the grading of pictures which may affect the comparative 
aggregate of such takings. Little or no expert evidence on the subject has 
been called, but nevertheless it would appear to me that a variety of factors 
may make this theatre or that theatre the more popular: the film on exhibi-
tion, the appearance and comfort of the building and its equipment, the ef-
ficiency of the apparatus for projection of both sight and sound, the acces-
sibility of the site, the novelty of the building, the vagrancy of fashion or 
the stability of habit, the extent and appeal of advertisement—perhaps even 
more factors than these go to decide the choice either of the individual or 
of the multitude. To only two of these factors, however, does the defendant 
pin his resistance to the plaintiff company’s claim: the grade of pictures 
and the extent of the advertisement, and to these I propose therefore to give 
my first attention. My task has not been rendered less difficult by any at-
tempt on the part of counsel to present any analysis of the extensive lists 
presented for my perusal. I find on examination of those lists, however that 
during the periods to which the lists apply there appears to have been 
shown at each of the three theatres a monthly average of approximately 
four “first runs” of pictures graded “A” or “B.” On this basis of calculation 
it is impossible to conclude that there has been any discrimination. I am 
unable to say whether it is a just basis, but it appears to be that 
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accepted by the defendant. There is no evidence by reference to which I 
can determine the popular appeal of the particular films exhibited at any 
one of the theatres whether they be of the grades I have mentioned or of a 
lower grade and although it may be true that, as the defendant avers, this 
popular appeal was lacking in the films exhibited at the London Theatre as 
compared with those exhibited at the two other theatres, he has failed to 
produce evidence which points specifically to that conclusion. 

It is true that the newspapers produced in evidence would indicate that 
advertisement of the films exhibited at the London Theatre on the occa-
sions to which those journals refer are less extensive and therefore, I pre-
sume, less attractive than are those of the films exhibited at the Empire or 
the Metropole. It would however be reasonable to expect that the expendi-
ture on advertisement of any commodity would in the ordinary course of 
business bear some relation to the income likely to be derived therefrom. 
For this reason it is convenient that I should here examine the takings of 
those theatres. 

Taking round figures it is plain that the takings of the London Theatre 
fell from $36,000 in 1932 and $38,000 in 1934 to $24,000 in 1936 and 
$13,000 for approximately eleven months in 1937. The average monthly 
takings in what may be described as the “peak year” of 1934 were approxi-
mately $3,200 and in 1937 approximately $1,200. These figures demon-
strate a very considerable reduction in the public patronage of the theatre. It 
is interesting to examine also the amounts given under the head of ex-
penses which does not include cost of film rental but represents apparently 
the day to day cost of keeping the theatre open and exhibiting films therein. 
In 1934 the total expenses amounted to $17,000 or approximately $1,400 
monthly. In 1937 the figure is $10,000 for eleven months or more than 
$900 monthly. While this indicates a reduction of monthly expenditure, the 
ratio of expenses to takings in fact rises from 44 per cent, in 1934 to 75 per 
cent, in 1937. Comparison with the figures given for the Metropole shows 
that for seven months in 1936 the takings were $24,000 and the expenses 
$8,000 or an average monthly of $3,400 and $1,100, the expenses repre-
senting 30 per cent, of the takings. In 1937 the figures are $35,000 and 
$12,000 or a monthly average of approximately $3,000 and $1,000 the ra-
tio remaining about the same. The takings at the Empire theatre in 1937 
were $21,000 and expenses $12,000 a monthly average $1,750 and $1,000, 
expenses being approximately 60 per cent, of the takings. 

For the only year during which all theatres were operating together, the 
year 1937, the takings averaged per month for the London theatre $1,200, 
the Metropole $3,000 and the Empire $1,750. The average monthly ex-
penses were for the London $900, the Metropole $1,000 and the Empire 
$1,000. The ratio of 
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expenses being 75 per cent., 30 per cent., and 60 per cent, respectively. 

On the evidence before me, and by that alone I am bound, I am unable 
to conclude that there has been any starving of the London Theatre in order 
to feed the others either in the number of “first runs” of the higher grade 
pictures or in the amount of the monthly expenditure on the exhibition of 
films. It would appear from the evidence that factors other than the conduct 
of the plaintiff company may well have operated in causing the fall in the 
takings of the London Theatre. They are not far to seek. It is a theatre built 
over 20 years ago for the purpose of exhibiting “silent” films only. It has 
since been adapted to the exhibiting of “sound” films, but it still remains a 
building originally designed for another purpose and by reason of its age 
lacking the modern amenities expected in an up-to-date theatre. It is faced 
with the competition of two recently built modern theatres constructed and 
equipped especially for the exhibition of sound films. It is excluded by the 
producers from the exhibition of certain films which appear from the evi-
dence to be recognised as those made by one of the best film companies 
and which the plaintiff company are under contract to exhibit at the other 
theatres. For none of these factors is the plaintiff company primarily re-
sponsible. It is true that it owns every other theatre in Georgetown. It is 
equally true that it built no theatre after entering into agreement with the 
defendant for use of his premises, but in protection of its interests pur-
chased those built by trade competitors. Is there any evidence from which I 
can conclude that had the plaintiff company failed to buy those theatres and 
confined itself to the exhibition of the finest films which available contracts 
would have enabled it to exhibit at the London Theatre the fate of the thea-
tre would have been more happy than it appears to have been during 1937? 
There is no such evidence and in all the circumstances it would be rash to 
come to any such conclusion. 

Faced with what Mr. Matthews describes as “fierce competition” the 
plaintiff company acquired control of the rival theatres as they arose, a 
course which in all probability saved the company from a failure which 
would have had an effect upon the defendant’s interests certainly no less 
than that of which he now complains. It does not appear to me that the de-
fendant could expect the plaintiff company to do more. It is beyond reason 
to imagine that the company should have carried their consideration for the 
defendant’s interests to the length of exhibiting the most popular films at 
the least modern and attractive theatre while they relegated the theatres 
acquired by them at great expense to the exhibition of inferior films. In my 
view that would have been the only course calculated to maintain the repu-
tation of the London as that of a first class theatre, for I 
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have no doubt that had films of the same grade been shown at all theatres 
those other factors to which I have referred would have diminished inevita-
bly the patronage of the London Theatre. In no luxury trade dependent on 
the continuous titillation of the public taste, upon the attractive presentation 
of entertainment, the physical comfort of its patrons and the constant im-
provement of mechanical and technical equipment can the twenty year old 
building and equipment, no matter how adapted and converted short of re-
construction, hope to compete with the modernity of its rivals. A cinemato-
graph theatre is not the old and favoured inn consecrated by years of habit 
and almost homely comfort and its quality of survival cannot fitly be com-
pared therewith. 

While therefore the conduct of the plaintiff company may not have 
been characterised by an altruistic devotion to the interests of the defendant 
when opposed to the general welfare of its shareholders I can find no evi-
dence of any deliberate attempt on the company’s part to destroy the repu-
tation or goodwill of the defendant’s theatre as a first class theatre, nor can 
I justly conclude that in its conduct of so speculative a business as the pro-
vision of public entertainment have they acted in an untenantlike manner in 
this regard towards the owner of a building designed for such a business 
and subject therefore to changes and chances from which it can be disen-
tangled by no rule of equity. 

In the second place the defendant complains that the plaintiff company 
has continuously made default in payment of rent on the due date. The fig-
ures indeed show that this is true. On no single occasion since the com-
mencement of the tenancy has the rent been paid within ten days of the last 
day of the month in respect of which it fell due. It is equally true that at no 
time during this period of four years did the defendant make formal com-
plaint to the plaintiff company in this connection or take any steps to en-
force or ensure strict compliance with the terms of the lease. Under these 
circumstances I am unable to consider that the defendant is possessed of a 
genuine grievance or that he puts forth this ground as a bona fide objection 
to the grant of relief in equity of the plaintiff company. But for the advan-
tageous offer received by him from Mr. Roodal I have not the slightest 
doubt that in so far as the payment of rent was concerned he would have 
been content with its payment in accordance with past practice for the re-
mainder of the term of the lease. I am satisfied that I should not exercise 
my discretion to refuse relief to the plaintiff on this ground. 

Thirdly, the defendant complains that the plaintiff company does not 
seek re-instatement of the lease in order to carry on bona fide business on 
the premises but solely to maintain a monopoly in its trade. It is difficult to 
conceive exactly what meaning the defendant attaches to the word “mono- 
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poly” or by what process of thought he concludes that the conduct of the 
plaintiff company in endeavouring to secure its interests from the assaults 
of competition is contrary to public policy. There can be no doubt whatever 
that under existing conditions the principal value of the London Theatre to 
the plaintiff company is that its tenancy precludes its occupation by a rival, 
who by capital expenditure, the securing of adequate film contracts, the 
reduction of prices or other device of the trade might prove to be a danger-
ous and disturbing rival. It is equally beyond doubt that the purchase by the 
company of the Metro, the Metropole and the Rialto was directed to the 
same end: the elimination of competitors who might prove dangerous to the 
interests of the shareholders. Is such conduct, however, contrary to public 
policy? Could such purchases have been restrained by injunction on any 
such grounds? Or do they not rather fall within the principle laid down by 
the House of Lords in the case of the Mogul S.S Co. v. McGregor, Gow & 
Co (1892) A.C. 25 that combinations made with a view to stifling competi-
tion but with the lawful object of protecting and extending their trade and 
increasing their profits are not unlawful if carried out by lawful means. 
There is nothing unlawful in the plaintiff company’s object of defending its 
trade against the encroachment of competitors. To use the words of Lord 
Watson in the case to which I have just referred “That is an object which is 
“strenuously pursued by merchants great and small in every branch of com-
“merce, and it is in the eye of the law perfectly legitimate.” There is noth-
ing unlawful in the means which the plaintiff company has adopted in car-
rying out this object. In no sense does its policy amount to the creation of a 
monopoly as distinguished from lawful means to overcome competition. 
Mr. Roodal or any other person is at liberty to set up the business of a cine-
matograph theatre in Georgetown tomorrow if he so desires. The mere fact 
that the plaintiff company has taken steps to render the conditions under 
which he may do so more favourable to itself and less favourable to him by 
perfectly legitimate means cannot be described as creating a monopoly in 
any way contrary either to law or to public policy. With the effect of its 
conduct upon the probable success of likely competitors the defendant is 
not concerned. So long as the tenancy is a lawful method of securing a law-
ful object and the tenant conforms to its terms the landlord can hardly be 
heard to set up the trade interests of an outsider as a cause of complaint. 

In the fourth place the defendant alleges that the finances of the plain-
tiff company are unsound, 

Clause 5 (2) of the lease secures the defendant against the liquidation 
of the plaintiff company and gives him in such an event the right of re-
entry. It might be so construed as to include a state of insolvency which has 
not yet led to liquidation, 
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although this construction is open to argument. The defendant does not rely 
however on this covenant but upon the more general ground that a landlord 
who has by lawful means rid himself of a tenant financially embarrassed 
should not in equity be compelled to re-instate the tenancy. No authority 
was cited by Mr. Luckhoo in support of his submission either directly or by 
analogy. It may be accepted, however, as a general principle that in an ac-
tion for specific performance the insolvency of a plaintiff is a ground of 
defence, sufficiently established by proof of general insolvency so as to 
show that the plaintiff is not in a situation to perform the covenants on his 
part: Neale v. Mackenzie 1 Keen, at page 484. Applying the analogy sug-
gested in Browser v. Colby the proof of such general insolvency might 
constitute good grounds for refusing the relief prayed. This leads me to a 
consideration of the plaintiff company’s financial position. 

Mr. Barcellos the accountant who gave evidence on behalf of the 
Plaintiff expresses his view that the balance sheet of the 30th June, 1937, 
discloses that the company’s financial position is so unsound that he would 
not advise a client to invest therein. He bases this opinion in the main on 
the fact that the current or unsecured liabilities of the company far exceed 
what he terms its “currents assets”. Mr. Way, the accountant who testified 
on behalf of the plaintiff company however, holds the opposite view and 
considers that the position of the company is sound in that its total assets 
far exceed its total liabilities. I venture to think that neither opinion ap-
proaches the question from the angle necessary to determine the question 
involved in the present case. 

One may be extremely conservative in view as to what constitutes 
sound finance in a trading company, as is Mr. Barcellos on this occasion, 
and apply to such a company the highest canons of financial caution. On 
the other hand, one may take a more liberal view, such as that of Mr. Way: 
take into consideration the peculiar nature of the business of the particular 
company and, subject to adequate safeguards, permit some relaxation of a 
theory sound perhaps in general terms but ill-adapted to the particular in-
stance. 

The real test to be applied in this instance appears to be whether the 
figures shown by the balance sheet and by the testimony of the witnesses 
called reveal that the company is commercially insolvent, unable to pay its 
debts as they become due and unable therefore to fulfil its covenants as 
regards the defendant. 

It is true that there is on the balance sheet an overwhelming preponder-
ance of assets. If it be accepted that in certain instances these assets are 
overvalued in the sense that in liquidation the full values would not be real-
ized there is still no doubt a certain margin. From this point of view the 
company may well be considered solvent. On the other hand it is equally 
true 
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that there is outstanding a larger aggregate of unsecured debt than one 
would expect in a business of this character; there are local accounts, such 
as Press bills for advertisement, which have not been met, unsecured loans 
have been raised apparently to meet current obligations, and there is but 
little cash available or readily realizable to meet the unsecured liabilities. 

It is suggested that this state of affairs results from the sinking of large 
sums in business extensions and that such a course in a business of this 
kind is perfectly legitimate. That may well be so, but the fact nevertheless 
remains that at the moment funds are not available to meet unsecured li-
abilities and demand for payment could only be met by the raising of funds 
not immediately available. 

If there is no likelihood of any such demand in the near future, and 
there is a reasonable probability that sufficient funds could be raised in the 
event of such a demand then under the particular circumstances of this 
company, in view of the nature of its business I should not feel justified in 
saying that it is not in a situation to fulfil its covenants under this lease. 

No evidence was called indicating any probability of an immediate 
demand for payment by unsecured creditors, nor of the existence of any 
nervousness among them. One creditor, Mr. John de Freitas, expressed 
himself as entirely satisfied with the ability of the company to pay capital 
and interest on secured loans and he has recently made a further advance 
on mortgage and a loan of $4,000 on a mere promissory note. Another 
large unsecured creditor is the managing director of the company himself. 
The margin between the value of the fixed assets of the company and the 
loans secured thereon exceeds $500,000 and no inflation in values short of 
gross fraud would lead to the conclusion that the real margin is insufficient 
to cover such further advances as might reasonably be anticipated as neces-
sary to meet probable demands. The company would appear to be still in 
the course of business extension: the value of its permanent assets has in-
creased in the course of six years from some $400,000 to $800,000, and its 
theatre profits from approximately $150,000 to $200,000, an expansion of 
profits not perhaps commensurate with the increase of capital sunk in 
property and equipment but nevertheless not indicative of general failure. 
However reluctant Mr. Barcellos may be to recommend his client to invest 
in a business of this nature, a reluctance which I personally might share, 
there is in the financial position as revealed in the course of this case none 
of those factors which should lead me to determine that the finance of the 
company is in such a condition of general insolvency that it is not in a 
situation to fulfil its obligations towards the defendant. I am unable there-
fore to hold that in equity it is, on this ground, disentitled to the relief it 
seeks. 

In the fifth place the defendant sets up hardship. It may well 
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be thought hard in one sense that after having entered into one advanta-
geous contract a party thereto receives an even more advantageous offer 
which he is precluded by his contract from accepting. It is quite a different 
matter to suggest that this is a hardship against which equity will give re-
lief. The defendant appears to have made excellent use of his premises in 
securing therefor a rental of over $3,000 per annum on a capital investment 
of $23,500. It is perhaps better still that 23 years later he is offered $30,000 
for the premises, an appreciation in value of about 30%. The covenant for 
re-entry was not entered into, however to enable the defendant to escape 
from his original bargain if a better offered but to secure to him the fruits of 
the original contract. On his own evidence of his interview with Mr. Can-
non he is plainly seeking to use this covenant for the former purpose but 
there is in equity or in fair dealing, no doctrine of “hardship” which will aid 
him in so doing. 

The sixth of the specific grounds upon which the defendant resists this 
claim for relief is that of delay. There is no doubt that this ground, if estab-
lished, constitutes a good defence to all claims for equitable relief and has 
been allowed in relation to claims of this particular nature. It operates only 
however in cases where the delay is so prolonged as to demonstrate that the 
relief prayed does not arise bona fide from the immediate wrong, or where 
by reason of the delay the defendant has been allowed so to worsen his po-
sition that relief cannot be granted without unfair hardship. The delay in the 
present case cannot be said to fall under the first category, nor does it in my 
view come within the second. The defendant has it is true entered into an 
agreement aimed at the sale of the premises. If relief be granted he cannot 
achieve this aim, but by the terms of his agreement he is not otherwise em-
barrassed. Did the plaintiff company by any delay contribute to this posi-
tion? It would appear not, for in point of fact the conception of the agree-
ment preceded the forfeiture itself, indeed the forfeiture sprang therefrom, 
and within twenty-four hours the plaintiff company had by a letter from its 
solicitors dated the 26th November, 1937, informed the defendant of its 
intention to seek this relief. Ten days or so later the defendant reduced into 
writing the agreement for sale in terms which contemplated and made pro-
vision for the action which the plaintiff company filed on the 17th Decem-
ber. It is possible, even in view of the correspondence which took place 
between the parties, that the writ might have been filed earlier, but such 
celerity would in my opinion have been unusual, and would in no way have 
been of practical benefit to the defendant. Such delay as exists, if it can be 
said that there be delay, has not prejudiced the defendant and cannot disen-
title the plaintiff company to the relief sought. 

I have now dealt with those points raised by the defendant both 
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in his pleadings and in the argument of his counsel bearing upon the 
grounds on which grant or refusal of relief should be determined. I would 
advert for a moment to a general proposition which appeared to underly the 
whole of Mr. Luckhoo’s argument. I have understood him to submit that 
regard must be had to the fact that the relief claimed is not revival of the 
original lease but the granting of a new lease and that the Court should 
therefore approach the matter from the angle which would be adopted by a 
landlord entering voluntarily into a new lease with a tenant whose past 
conduct might or might not recommend itself to him. I cannot in principle 
approve this submission. It is true that in form the relief sought is a new 
lease, for in law, as it stands in this colony, the old lease has been abso-
lutely determined and cannot be revived. In essence, however, the relief 
which a Court of Equity will grant in those circumstances is a re-
instatement of the parties in the position occupied by them before forfeiture 
in order that the tenant may receive that which the original lease secured to 
him, provided that the landlord is equally secured. In England the form of 
relief has by statute been made to conform with the spirit, and the granting 
of a new lease has thereby been rendered unnecessary. No such statute ex-
ists in this colony but nevertheless the principle is as I have stated and the 
mere fact that the form of order would involve the granting of a new lease 
in no way affects the principle upon which relief should be granted. 

In view of the conclusions to which I have come regarding the facts of 
this matter, the equitable doctrines which should be applied to those facts 
and the jurisdiction of the Court to apply those doctrines, there remains but 
one further consideration. 

Mr. Luckhoo submits that the plaintiff is not entitled to relief in that it 
has failed either to tender to the landlord or pay into Court the amount of 
rent in arrears together with the expenses of forfeiture. He submits that the 
rent reserved is an annual rent payable for convenience by monthly instal-
ments; and that a full year’s rent should therefore have been tendered to the 
landlord or paid into Court to satisfy arrears. Mr. Luckhoo cited no author-
ity in support of this proposition nor do I consider that it is well founded. 
The real object of these proceedings is, as I have had occasion more than 
once to remark, the placing of the parties in the same position so far as may 
be possible as they would have been in had no forfeiture been effected. The 
real test is therefore what was the sum payment of which on the due date 
would have secured the tenant from forfeiture? What was the amount in 
respect of which the tenant was in default? There is no clause in the lease 
providing directly or indirectly that upon failure to pay any instalment or 
instalments the whole year’s rent shall become due and payable. Had the 
tenant paid one month’s rent within ten days from the 31st of October, 
1937, no more could then have 
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been demanded. Acceptance on the 30th of November by the landlord of 
the sum tendered by the plaintiff company for rent would have placed him 
in a position no worse if no better that he would have occupied had there 
been no default. The plaintiff has therefore in this respect done all that he is 
required to do, although by its order the Court will seek to secure that the 
landlord shall receive all that he is entitled to receive at the date upon 
which the order is carried into effect. 

In regard to expenses of re-entry the plaintiff has paid into Court the 
sum of $25. The defendant in fact appears to have incurred no expense in 
respect of the re-entry itself, but as a consequence thereof he has incurred 
certain expenses in relation to the safeguarding of the premises. To such 
expenses as he may reasonably have incurred in this regard I think he is 
entitled. He has tendered no evidence of the precise amount, but on his evi-
dence I am prepared to allow him the sum of $2 per day from the date of 
re-entry up to the date upon which by the filing of his affidavit of the 7th of 
January, 1938, he commenced his resistance to the plaintiff company’s le-
gitimate claim for relief. The defendant further claims that he is entitled to 
be paid the costs of advertising transport of the premises to Mr. Roodal. 
Not only is this expense but remotely connected with the forfeiture but fur-
ther, although by his agreement with Mr. Roodal advertisement of transport 
was deferred to a given date, this date was never communicated to the 
plaintiff company in spite of a request for particulars of the agreement 
which would have in all probability avoided this expense, if the defendant 
had seen fit to furnish them. 

I am satisfied after full consideration of the circumstances that the 
plaintiff company is entitled to a favourable exercise of the discretion of 
the Court and that they should be granted the relief prayed. By my order I 
shall seek to secure to the landlord all that he is entitled to receive. 

There remains the question of costs. I see no reason to depart from the 
rule adopted in such cases. The plaintiff company must bear the cost of the 
action except so far as they have been increased by the defendant resisting 
the claim and those costs must be borne by the defendant. 

The order of the Court will include a declaration that the plaintiff com-
pany is entitled to be relieved against the forfeiture of the demised prem-
ises and to be let into possession thereof and it will be ordered that on 
payment or satisfaction (by deduction from the plaintiff company’s costs 
hereinafter ordered or otherwise) by the plaintiff company to the defendant 
within thirty days from the date of this order of the sum due by way of 
monthly rental at the rate of $281.24 per month from and including the sum 
due on the 31st of October, 1937, and up to and including the sum due on 
the last day of the month imme- 
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diately preceding the day upon which the plaintiff company is let into pos-
session of the premises under this order and of the sum of $88 being ex-
penses of the landlord incurred in effecting the forfeiture and of safeguard-
ing the premises and of the taxed costs of the defendant in this action ex-
cept in so far as they have been increased by the defendant resisting the 
claim of the plaintiff company, the plaintiff company shall be relieved from 
the forfeiture of the lease dated the 20th of May, 1933, occasioned by the 
non-payment of rent due on the 31st of October, 1937, and that in such 
case the defendant do deliver up possession of the demised premises to the 
plaintiff company and do grant to the plaintiff company a lease of the de-
mised premises as from the 25th day of November, 1937, for the unexpired 
residue of the term of years granted by the said lease on the same terms and 
conditions as are contained therein. 

In default of the defendant so granting the said lease within ten days of 
compliance by the plaintiff company with the terms of this order the Regis-
trar of the Court will be directed to execute the same at the cost and ex-
pense of the plaintiff company. 

It will also be ordered that the defendant do pay to the plaintiff com-
pany its taxed costs of this action in so far only as they have been increased 
by the defendant resisting the claim. 

There will be a direction to the Registrar that in taxing the costs of this 
action he will take the date upon which the defendant filed his affidavit 
dated the 7th January, 1938, as the date whereafter all costs incurred by the 
plaintiff company are to be deemed those by which his costs have been 
increased by reason of the defendant resisting the claim, save and except 
those of and incidental to the summons filed on the 9th February, 1938, and 
the order thereon made on the 26th February, 1938. 

There will be liberty to apply. 
The action is one which has involved the consideration of questions not 

without interest and importance, including questions which I am informed 
by counsel have not hitherto engaged the attention of the Court. For this 
reason I have deemed it expedient to deal with the submissions made at 
greater length than perhaps in some instances they may appear to merit. 

I certify costs for two counsel. 

Judgment for plaintiff. 

Solicitors: A. G. King; G. R. Reid. 
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JHAGROO, Appellant (Defendant), 

v. 
MOHAMED KHAN, Respondent (Plaintiff). 

[1937. No. 138.—DEMERARA.] 
BEFORE FULL COURT: CREAN, C.J., VERITY & LANGLEY, JJ. 

1937. OCTOBER 6; 1938. JANUARY 4. 

Promissory note—Judgment—Forbearance to sue—Note made by third 
party—Consideration. 

Where, in order to prevent execution being issued on a judgment, a person not 
a party thereto makes a promissory note in favour of the person entitled to issue 
execution on the judgment, such forbearance constitutes consideration for the 
making of the promissory note. 

Appeal by the defendant from a decision of Mr. F. O. Low, Stipendiary 
Magistrate, Essequibo Judicial District. 

J. A. Luckhoo, K.C., for the appellant.  

E. G. Woolford, K. C., for the respondent. 
Cur. adv. vult. 

The following judgment of the Court was read by the Chief Justice:— 
Judgment was given against the appellant in the Magistrate’s Court 

held at Leguan, and he now appeals. 
The action was brought on foot of a promissory note for $68.83 made 

at Good Intent, Leguan, on the 2nd October, 1936, by the appellant in fa-
vour of the respondent. 

The appellant’s son Milton Jagroo was indebted to the respondent in 
this amount and to prevent the respondent executing judgment for that sum 
against his son he made the promissory note sued upon. 

It is now argued that there was no consideration given for that note 
therefore the learned magistrate could not enter judgment for the amount of 
it. 

In his argument in support of this ground of appeal, Mr. Luckhoo has 
referred to the fact that judgment had already been given against the son, 
and following on that submits that as a judgment for this self-same debt is 
in existence there can be no consideration for the making of a promissory 
note in regard to it. 

The contention amounts to this that as a judgment is a contract of re-
cord all the prior existing rights are merged in it, and those rights or claims 
cannot again be made the subject of an inferior type of contract. But that 
argument hardly applies here as the parties to the promissory note are not 
the same parties as those in the judgment. The appellant in this case signed 
the note to prevent execution being levied against his son and this 



 6 
forbearance by the respondent to execute that judgment against the son was 
in our opinion clearly good consideration for the making of the promissory 
note. And we know of no law which prevents parties to a judgment from 
entering into a new contract in the form of a promissory note which would 
embody the substance of the judgment. In fact, it appears to us such a 
course is more reasonable—particularly if the judgment debt is on the eve 
of being barred by lapse of time—than the filing of a new action for the 
same debt. And we think it has to be borne in mind that a judgment of 
Magistrate’s Court is automatically discharged at the end of 4 years after 
the date of judgment. The other grounds of appeal are that the respondent 
did not deny that he signed a receipt for the amount in the promissory note, 
that the Magistrate did not find that the receipt was not signed by the re-
spondent and that the evidence clearly established the fact that the amount 
of the promissory note was paid on the 27th October, 1936. 

No doubt if the Magistrate had disbelieved the respondent and believed 
the appellant he could have found that the respondent was paid by the ap-
pellant the amount of the promissory note and that the receipt produced by 
the respondent was a genuine one and therefore documentary proof of the 
payment of respondent’s debt. But he did not. He found that the appellant’s 
graphic account of his meeting the respondent and their subsequent meet-
ing at a lawyer’s office in Georgetown where the alleged receipt was 
signed was wholly untrue and worthy of no belief. And he found so, after 
considering the evidence of the man Dublin who says he was a witness 
when the document purporting to be a receipt was signed. This evidence 
the Magistrate considers of very little value as the witness can only say it is 
his signature on the receipt. He cannot say that it was the respondent who 
signed it; he can only say it is his signature but what the transaction was 
leading up to his signing as a witness he is unable to say. 

The magistrate heard the appellant’s story of the making of this alleged 
receipt and he evidently did not believe a word of it. He saw appellant in 
the witness box and after seeing him and hearing him refused to accept his 
evidence and I must say that from reading the record of his evidence I 
would say his story is a very improbable and unconvincing one. 

It evidently appeared to the learned magistrate that the journey de-
scribed by appellant of these parties from the island of Leguan to George-
town to write a receipt and pay over 68 dollars was a preposterous proceed-
ing when there were pens and ink available in Leguan. The whole record 
rather confirms this view taken by him and as we think his finding was a 
reasonable one, this appeal is dismissed with costs. 

Appeal dismissed. 
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RAJNARAINE, (Complainant) Appellant, 

v.  

CHARLES PHILIPS, (Defendant) Respondent, 

[1938. No. 46.—DEMERARA.] 

BEFORE FULL COURT: CREAN, C.J, VERITY & LANGLEY, JJ. 

1938. MARCH 2, 31. 

Simple larceny—Complaint for—Not proved—Praedial larceny—Cannot be 
convicted for—Summary Jurisdiction (Offences) Ordinance, cap 13, ss. 70, 76. 

Larceny—Complaint for—Not proved—Evidence—Whether receiving or 
unlawful possession established—Not considered by magistrate—Case referred 
back to magistrate—Summary Jurisdiction (Procedure) Ordinance, cap. 14. s. 41 
(5), as enacted by Ord. 21 of 1932, s. 9. 

On a complaint under section 70 of the Summary Jurisdiction (Offences) Or-
dinance, Chapter 13, for simple larceny, a defendant cannot be convicted under 
section 76 for praedial larceny. 

Where larceny of any kind is charged and the evidence establishes receiving 
or unlawful possession, a statutory duty is imposed on a magistrate, under sec-
tion 41 (5) of the Summary Jurisdiction (Procedure) Ordinance, Chapter 14, as 
enacted by Ord. 21 of 1932, to convict the defendant of the offence established 
by the evidence, and to punish him accordingly. 

Simple larceny was charged, but not proved, and, at the close of the case for 
the prosecution, the magistrate dismissed the case. The proceedings disclosed 
that the magistrate did not consider the possibility of the evidence calling for a 
defence on a charge of receiving or of unlawful possession. 

Held, that the case must be sent back to the magistrate to answer whether or 
not, on the evidence adduced, he should exercise the powers conferred upon him 
by section 41 (5) of Chapter 13, as enacted by Ord. 21 of 1932. 

Appeal from a decision of Mr. J. A. Veerasawmy, Stipendiary Magis-
trate, West Demerara Judicial District, dismissing a complaint for simple 
larceny. 

T. Lee, for the appellant. 
The respondent did not appear. 

Cur. adv. vult.  
The judgment of the Court was delivered by the Chief Justice as fol-

lows:— 
The accused was charged with stealing 200 plantain suckers value two 

dollars the property of one Rajnaraine in the West Demerara Magistrate’s 
Court on the complaint of the abovenamed Rajnaraine. 

The complaint was heard on the 6th January, 1938, and dismissed by 
the learned magistrate at the close of the complainant’s case. 

The reasons given by him were that the evidence disclosed the rooting 
up of things growing and not simple larceny, with which 
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the accused was charged. And that the only remedy, if any, available to the 
complainant was a charge of stealing or damaging growing things, which is 
an offence coming under section 76 of the Summary Jurisdiction (Of-
fences) Ordinance, Chapter 13 and referred to in the marginal note as 
“praedial larceny.” 

The grounds and reasons of appeal filed are to us almost unintelligible. 
There is however, a reference in one of the paragraphs to Ordinance 21 of 
1932 and this Ordinance, in our view, governs this appeal but not in the 
way indicated by the appellant in this particular paragraph. 

This amending Ordinance says at section 9 “Where larceny of any kind 
“is charged and the evidence establishes the receiving of any property 
“knowing the same to have been stolen or the commission of an offence 
“against section 97 of the Summary Jurisdiction (Offences) Ordinance, the 
“defendant shall not be entitled to have the complaint dismissed but he may 
“be convicted of the offence the commission of which the evidence estab-
“lishes and punished accordingly.” The section 97 above referred to, is the 
section dealing with the offence of being in possession of a thing reasona-
bly suspected of having been stolen. 

It seems to us that as the accused in this case was before the magistrate 
on a charge of simple larceny he could not have been convicted by him of 
the much more serious offence of praedial larceny on that charge, in the 
absence of some statutory provision to that effect, and the learned magis-
trate was therefore right in not so doing. 

But the amending Ordinance above referred to is a statutory provision 
by which on a charge of larceny he can consider whether the evidence 
shows the commission of the offence of receiving stolen property or of be-
ing in possession of stolen property. 

There is nothing in the reasons given by the magistrate indicating that 
he considered the possibility of the evidence calling for a defence by the 
accused to either of the above charges; in fact, it is clear that he did not 
consider tins possibility. Therefore, we think the case should be sent back 
to him, to answer whether or not, on the evidence adduced, he should exer-
cise the powers given to him by section 9 of the amending Ordinance of 
1932. 

Costs to appellant $25:—inclusive of disbursements. 
Appeal allowed. 
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BERNARD & Co., Appellants,  

v.  
J. A. SPARMAN, Respondent. 

[1938.—No. 40—DEMERARA] 

BEFORE FULL COURT: CREAN, C. J., VERITY & LANGLEY. JJ. 

1938. MARCH 1, 2, 31. 

Landlord and tenant—Goods and chattels of tenant—Meaning of—Distress 
—Rent due—Goods of third party seized—Claims by third party thereto—
Replevy—Whether maintainable—Rent and Premises Recovery Ordinance, cap. 
92. ss. 5, 10. 

A distress for rent under section 5 of the Rent and Premises Recovery Ordi-
nance, Chapter 92 is illegal where goods and chattels which do not belong to the 
tenant are distrained upon. 

An owner of goods may take proceedings under section 10 of the Rent and 
Premises Recovery Ordinance, Chapter 92, for the restoration to him of his 
goods which are distrained upon by a landlord for rent of premises let by the 
landlord to some person other than the owner of the goods. 

Appeal by Bernard & Co. from the decision of Mr. A. V. Crane, Sen-
ior, Stipendiary Magistrate, Georgetown Judicial District, dismissing a 
claim under section 10 of the Rent and Premises Recovering Ordinance, 
Chapter 92, for replevy of his goods which were distrained by J. A. Spar-
man for the recovery of rent due to him by L. Rodie. 

A. J. Parkes, for appellant.  
J. L. Wills, for respondent. 

Cur. adv. vult. 

The judgment of the Court was read by the Chief Justice, as follows:— 
The appellants were the owners of certain goods which they hired to 

one Cecelia Rodie on the 6th of November, 1936. 
The agreement between them was a hire purchase agreement, in writ-

ing, by which the appellants remained owners of the goods until all the in-
stalments of the purchase money were paid, it being expressly stated 
therein that the hirer shall be bailee of the property in question. 

A term of this agreement was, that in the event of the goods being dis-
trained upon, the owners, the appellants herein, could terminate the hiring 
agreement and retake possession of the goods. 

On the 10th November, 1937, J. A. Sparman the respondent herein and 
the landlord of the premises occupied by L. Rodie obtained a distress war-
rant and distrained on the goods and chattels of L. Rodie on those prem-
ises. 
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In these premises occupied by L. Rodie were the goods of the appellant 

hired by them to Cecelia Rodie wife of the tenant. On the 11th November, 
1937, the respondent seized and carried away the above goods as a distress 
for the rent owed to him by L. Rodie. 

Though demand was made for the return of these goods the respondent 
refused to return them until the 30th November, 1937, when the appellant 
got them back on proceedings brought by him to replevy them under sec-
tion 10 of the Rent and Premises Recovery Ordinance, Cap. 92. 

By this Ordinance provision is made whereby a landlord of premises 
not exceeding a rent of two hundred and forty dollars a year can obtain 
from a magistrate a warrant to distrain, for non-payment of rent. By section 
5 of this Ordinance the magistrate is empowered to issue a warrant author-
ising a bailiff to enter and distrain goods and chattels of the tenant suffi-
cient to satisfy the amount due. 

If goods, other than those of the tenant, are seized, provision is made 
by section 10 of this same Ordinance for the recovery of them by the 
owner. This section reads: 

“Where the tenant or owner of the goods distrained desires to replevy 
“them he shall serve the bailiff with a notice to that effect before sale, 
etc.” And at the same time he must deposit the amount of rent due and 
five dollars as security for costs. 
This section further provides that if the person who brings this action is 

successful he is entitled to have the money deposited by him as rent due 
returned to him and to his costs of the action. 

By virtue of the abovementioned section 5 the landlord is empowered 
to distrain on the goods and chattels of the tenant but in this section there is 
no authority given to the bailiff to distrain on the goods of anyone, but the 
tenant. Therefore, if Bernard and Company, the appellants, remained own-
ers of the goods hired to the tenant which were in the house of L. Rodie 
when they were seized the distraint on them was wrongful and there must 
be a remedy open to the real owner to obtain re-delivery of them. 

There is a remedy prescribed by section 10 of this same Ordinance, 
but, it has been held by the learned Magistrate that the circumstances of 
this case do not entitle the owner to avail himself of this remedy. The real 
reason for that decision is because of the use of the word “replevy” in the 
above section. As that word was used, it appears to have been felt by the 
magistrate that the English cases on replevin should guide his decision in 
the proceedings brought before him. 

In support of this view Mr. Wills argues that the Common Law rights 
to the respondent landlord are untouched by the Ordinance, and goes so far 
as to say that the Common Law of England overrides the statutory rights 
given to the owner of goods by section 10. 
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From the record of the proceedings this point appears to have been 

raised by the learned magistrate himself. The solicitor for the landlord ad-
mitted he had not noticed the point, but as it had been raised he stated he 
could not waive it. There is no record of counsel for the appellant having 
replied to it, or of his having been given an opportunity of doing so. 

However, in this Court, Mr. Parkes for the appellant has put his argu-
ments very clearly and concisely. 

In the first place he points out that section 5 of the Ordinance clearly 
and unambiguously says that the landlord is entitled to distrain on the 
goods and chattels of the tenant in the premises. And he submits as there is 
no provision in this section by which his, the owner’s, goods can be dis-
trained on, as he was not the tenant, the distraint was therefore wrongful. 

The goods being his goods, and not the tenant’s, and having been 
seized and carried away, he took proceedings to have them restored to him 
and in doing so he conformed to section 10 of the Ordinance by depositing 
the amount of the rent due and security for costs. 

This section says, that where the owner of the goods distrained desires 
to replevy them he shall do certain things, which the owner, the appellant 
herein, has done. And it is contended by Mr. Parkes that as he is the owner, 
and conformed to the section, and as it contemplates such an action as his, 
even though the word “replevy” is used therein, he was entitled to have it 
heard and decided. 

It is also said by counsel for the appellant that as there is an Ordinance 
in this Colony which gives him as owner of the goods a right to replevy 
them, which he says must obviously mean, to have them restored to him on 
his complying with that Ordinance, there was no necessity to consider what 
was the position under the Common Law of England or to refer to English 
decisions. He further points out, that as there is a specific Ordinance in this 
Colony which provides for an owner taking proceedings such as these, to 
obtain re-delivery of his chattels and as there is not a similar statutory pro-
vision in England, the cases relied on by the learned magistrate are not ap-
plicable. 

These arguments of Mr. Parkes appear to us to be sound and unan-
swerable, consequently we allow this appeal and reverse the order of the 
learned magistrate which dismissed the proceedings. Costs of appeal al-
lowed to the appellant, fixed in the sum of $25 and disbursements. 

Appeal allowed. 
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JASON SMITH v. ITWARIA. 

[1937. No. 342.—DEMERARA.] 

BEFORE CREAN, C. J. 1938. MARCH 14, 15; APRIL 8. 

Sale of land—Contract for—Failure of purchaser to complete—Purchase 
price—Deposit—Security for completion—Not returnable—Part Payment—
Returnable—Expenses of vendor—To be deducted. 

If a payment is made by way of deposit, that is, by way of security for the 
completion of the contract, the vendor is entitled to retain it if the purchaser fails 
to complete his contract. 

If, however, a payment is made by the purchaser by way of part payment of 
the purchase price, the purchaser, if he fails to complete his contract, is entitled 
to its return less any expenses to which the vendor was put in respect of the fail-
ure of the purchaser to complete his contract. 

E. G. Woolford, K.C., for the plaintiff.  

C. R. Browne, for the defendant. 
Cur. adv. vult. 

CREAN, C.J.: The plaintiff has brought this action to recover $100 
money had and received by the defendant for the use of the plaintiff, and 
$200 damages for breach of contract. 

The parties appeared before Mr. J. Waterton Jackson, a Justice of the 
Peace, on the 20th April, 1937, and a receipt for $100 was written by him 
and was signed by Itwaria the defendant herein. 

In this document it is stated that she received the amount of $100 in 
part payment for the south half of lot No. 65 in Den Amstel and a wooden 
cottage thereon which the plaintiff agreed to buy from her at $275. The 
possession of these premises was to be given to the plaintiff when he paid 
the balance of $175. 

This balance of $175 was never paid by the plaintiff, and he gives as a 
reason for such non-payment that he was unable to carry on his work in the 
gold-fields on account of the rains. In the receipt there is no mention of the 
time within which the balance is to be paid. But the defendant in her evi-
dence says that it was to be in 3 months’ time from the signing of the re-
ceipt. And she further says in her evidence that as the plaintiff did not 
complete his bargain within a reasonable time, she sold the wooden cottage 
to another purchaser on the 10th December for $175, and that it was re-
moved from the original plot to land at Hague, which land is owned by her 
and for which she receives rent. 

The present position of the defendant then is, that she got paid $175 for 
the cottage and remains the owner of the land on which it originally was 
and its value is $100. If she were successful in her defence she would 
therefore have a profit of $100 from this incompleted transaction. 
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The substance of her defence to this action is, that as the 100 dollars 

were paid as a deposit on this sale, such sum became forfeited on the plain-
tiff failing to carry out his agreement. 

The evidence supports her defence to a certain extent; for, it is quite 
clear from it, that the non-completion of the sale was entirely due to the 
fault of the plaintiff in not paying the balance of the purchase money within 
a reasonable time of the signing of the document acknowledging the receipt 
of his 100 dollars. But, even though it was the plaintiff’s fault that the sale 
was not completed, the law seems to be quite clear that if a payment is 
made in part payment of the purchase money it cannot be retained by the 
vendor of the property: Howe v. Smith, (1884) 27 Ch. D. 89. 

If, on the other hand the payment of 100 dollars was paid by way of 
deposit, that is, was paid by way of security for the completion of the con-
tract, then the defendant would appear to be entitled to retain it: Collins v. 
Stimson (1883) 11 Q. B. Div. 142. 

The defendant herein says that it was paid by way of deposit; but that 
evidence is in direct contradiction to the written document signed by her 
and prepared by Mr. Jackson when the agreement was entered into. The 
document says that the sum received is in part payment of the purchase 
price of the premises agreed to be sold. I accept what the document says as 
the true record of what was agreed on by the parties herein at the time of 
signing it, therefore I must hold that the defendant in law is not entitled to 
retain the 100 dollars part payment of the purchase money, and that the 
plaintiff is entitled to judgment for that amount less the 15 dollars expenses 
of the defendant in endeavouring to get him to complete the agreement. 

On the evidence given I can find no trace of the plaintiff having suf-
fered damage to the extent of 200 dollars as claimed by him, or any dam-
age, consequently, that part of his claim is dismissed. 

The only remaining matter for consideration is the question of costs. 
The plaintiff has succeeded to the extent of 85 dollars and failed in his 200 
dollar claim for damages. When I consider that, and the fact that the plain-
tiff’s failure to carry out the sale was the cause of the action and the fact 
that he had no right to enter into this agreement without being moderately 
certain of completing it, I make no order for costs in the case. 

Solicitor for defendant: D. P. Debidin. 
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EDWIN THEODORE WILSON, Plaintiff, 

v. 

CELESTINA GILLETTE, Defendant. 

[1937. No. 76.—DEMERARA.] 

BEFORE CREAN, C.J. 1938. FEBRUARY 21; APRIL 8. 

Guarantee—Debt, default or miscarriage of another person—Special promise 
to answer for—In writing—Signed by person to be charged—Consideration—
Parol evidence inadmissible—To appear in document itself—Civil Law of British 
Guiana Ordinance, cap. 7, s 20. 

The consideration for a special promise charging a person to answer for the 
debt, default or miscarriage of another person (which promise is required by sec-
tion 20 of the Civil Law of British Guiana Ordinance, Chapter 7 to be in writing 
signed by the party to be charged therewith or by some other person thereunto 
by him lawfully authorised) must appear in the writing itself, and parol evidence 
of it is not admissible. 

Saunders v. Wakefield (1821) 4 B. & Ald. 595, applied. 

C. V. Wight, for the plaintiff. 
J. A. Luckhoo, K.C., for the defendant. 

Cur. adv. vult. 

CREAN, C.J.: From the pleadings it appears that the defendant’s father 
John Gillette owed the plaintiff the sum of $790.14 for materials and paints 
supplied, and work done in connection with a building in Lodge Village. 

This property was advertised for sale at execution in the Official Ga-
zette in December, 1936, and January, 1937, for nonpayment of rates and 
taxes. 

It is alleged by the plaintiff in his statement of claim that in considera-
tion of his not bidding at the execution sale, and in consideration of an ad-
vance by him of the sum necessary to pay the rates, the defendant under-
took and agreed to execute a mortgage to him of the above property for 
$350 the amount of the balance due by her father to the plaintiff. 

This agreement was put in writing, and signed by Celestina Gillette the 
defendant herein on the 4th January, 1937. 

The debt of John Gillette was incurred in the year 1921, and he died in 
December, 1935. In the ordinary course of events the debt would have been 
barred by lapse of time in 1924 by virtue of the Limitation Ordinance, 
Chapter 184. 

It is agreed that a debt can be taken out of the operation of the Limita-
tion Ordinance by an unconditional promise to pay that debt, or by a prom-
ise to pay, on the fulfilling of a condition, if the condition is fulfilled, and 
in other ways such as part 
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payment, and acknowledgment, which have the effect of reviving the old 
debt but are not relevant to this case. 

The written agreement which grounds this action by the plaintiff, it is 
submitted, has the effect of reviving the debt, and on the face of it, shews a 
good cause of action. 

The preliminary point is taken by Counsel for the defendant that the 
pleadings do not disclose a cause of action. It is submitted that the debt on 
which the action is founded was barred in 1924, and that as the defendant is 
sued in her own name, a promise by her cannot take the debt of her father 
out of the Limitation Ordinance or revive the debt. 

There is no dispute about the fact that the defendant is dealing with this 
property as representative of her father who died in 1935. And as it appears 
to be clear that an acknowledgment of a debt by a personal representative, 
if made in words from which if used by his or her testator, a promise to pay 
would be implied, is sufficient to take the debt out of the Statute. 

On reading the document relied on by the plaintiff to support this ac-
tion more than an implied promise to pay this debt could be taken from it. 
It seems to me it is a direct promise to pay and if the payment is to take the 
form of executing a mortgage as security for the payment of it, it is none 
the less, in my view, an agreement or promise to pay, such as would revive 
the debt. 

The agreement is for a mortgage of an interest in immovable property 
therefore it must be in writing and signed by the party to be charged ac-
cording to section 3 (d) of the Civil Law of British Guiana Ordinance. This 
has been done; therefore, I can see no substance in the first part of the ar-
gument of Counsel for the defendant. 

But Mr. Luckhoo for the defendant relies more particularly on the sec-
ond part of his argument which is grounded on section 20 of the Civil Law 
of British Guiana Ordinance. And that section says that no action shall be 
brought whereby to charge any executor or administrator upon any special 
promise to answer for the debt of another unless the agreement upon which 
the action is brought is in writing and signed by the party to be charged 
therewith. 

It is argued that as the special fact for which the promise was given 
must be set out in the writing relied on and as that is not recited in this 
document, and as no definite consideration is stated therein as prescribed 
by the above section, it cannot support this action. Further, it is said that the 
words of the agreement are indefinite as to consideration, and that it was 
not in the power of the plaintiff to carry out the consideration mentioned 
therein. In section 20 of the Civil Law of British Guiana Ordinance almost 
the very same words are used, as were used in the 4th section of the Statute 
of Frauds in England; therefore, any English cases bearing on this fourth 
section of the Statute of 
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Frauds are helpful in the interpretation of section 20 of the Civil Law Or-
dinance. And with that aim in view I am referred to the case of Saunders 
against Wakefield decided in the reign of George IV. and reported in 
(1821) 4 Barnewall and Alderson Reports at page 595. 

In that case it was decided that “By the 4th section of Statute of Frauds, 
an agreement to pay the debt of another, must in order to give a cause of 
action be in writing, and must contain the consideration for the promise, as 
well as the promise itself, and parol evidence of the consideration is inad-
missible.” 

It is submitted that the agreement herein does not comply with the rule 
of law laid down in the above decision as the consideration is not precisely 
stated therein by the words used. 

The agreement signed by the defendant reads to this effect—In consid-
eration of the advance to me of the sum necessary to pay the rates on the 
property to be sold at execution sale to-morrow I hereby undertake and 
agree to execute a mortgage in favour of the plaintiff for 350 dollars bal-
ance due by my late father to the plaintiff. 

Even though the exact amount of the rates due on this property is not 
set out I think the wording of the above agreement states sufficiently pre-
cisely what the consideration is, as to conform with section 20. The amount 
due at the time of agreement for rates was not variable and was always ob-
tainable from the books which record what rates are due on each property. 

There was no dispute about its being necessary, according to the sec-
tion, to set out in the writing the special fact for which the promise was 
given; and therefore on this point the only thing to be done is to look at the 
document itself and decide if what is written there, should be considered as 
a statement of the consideration for such agreement. 

After looking at the document I am of opinion that the statement 
therein that the 350 dollars is a balance due by the late father of the defen-
dant is such a one as complies with the requirements of the section; there-
fore, I must rule against the defendant on this point also. 

For the reasons I have given I do not see that the plaintiff’s case can be 
dismissed at this stage and so the defendant is called upon to proceed with 
her case as to the other grounds of defence; particularly, as to the allegation 
therein, that she was induced by means of the false pretences of the plain-
tiff to execute this agreement. 

Solicitors: A. McLean Ogle; T. A. Morris. 
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IN THE MATTER OF THE ACQUISITION OF LANDS FOR PUBLIC 

PURPOSES ORDINANCE, CHAPTER 170. 

AND 
IN THE MATTER OF THE EAST DEMERARA WATER CONSER-

VANCY ORDINANCE, 1935. AND THE EAST DEMERARA WA-
TER CONSERVANCY (AMENDMENT) ORDINANCE, 1937. 

AND 
IN THE MATTER OF THE EAST DEMERARA WATER CONSER-

VANCY (ACQUISITION OF LANDS) ORDER, 1937, AND THE 
EAST DEMERARA WATER CONSERVANCY (ACQUISITION OF 
LANDS) AMENDMENT ORDER, 1937. 

[1937. No. 245.—DEMERARA.] 

BEFORE VERITY, J. 1938. FEBRUARY 22. APRIL 26. 

Land—Compulsory acquisition—Value—Assessment of—Special value for 
particular purpose—Not to be considered—Market for possible purchasers for 
particular purpose—Remoteness of possibility—In substance no market—East 
Demerara Water Conservancy Ordinance, 1935 (No 26), as amended by Ordi-
nance No. 2 of 1937. 

Where the special value exists only for the particular purchaser who has ob-
tained powers of compulsory purchase, it cannot be taken into consideration in 
fixing the price, because to do otherwise would be to allow the existence of the 
scheme to enhance the value of the lands to be purchased under it. 

But when the special value exists also for other possible purchasers, the possi-
bility not being so remote as to be negligible, so that there is, so to speak, a mar-
ket, real though limited, in which that special value goes towards fixing the 
market price, the owner is entitled to have this element of value taken into con-
sideration. 

Originating summons taken out by the East Demerara Water Conser-
vancy Board for the purpose of assessing the amount of compensation to be 
paid to the owners of certain lands compulsorily acquired by the Board. 

H. C. Humphrys, K.C., for East Demerara Water Conservancy Board. 
J. A. Luckhoo, K.C., and Albert Ogle, solicitor, for various owners. 

Cur. adv. vult. 
VERITY, J.: These are proceedings under the East Demerara Water 

Conservancy Ordinance, 1935, as amended by Ordinance 2 of 1937, for 
assessing the amount of compensation to be paid to the owners of certain 
lands acquired by order made thereunder. 
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Evidence has been adduced by the Conservancy Board and by certain 

owners who appeared at the proceedings after notices had been duly served 
under Order of this Court. 

The evidence adduced by the Board included that of the surveyor who 
surveyed the area of the work to be undertaken, the Director of Public 
Works, an officer of the Department of Agriculture and certain persons of 
experience as planters in that part of the colony in which the land is situate. 
This evidence, if accepted, would demonstrate that for agricultural pur-
poses the land is of little value if any by reason of the nature of the soil, the 
low level of the area and the frequency of floodings. The opinion is ex-
pressed that only by extensive drainage could the land be made available 
for productive agriculture or other normal use and that owing to natural 
conditions and the great depth of pegass such drainage is economically im-
possible, while large areas would always be unproductive. 

The evidence tendered by the owners is by no means so specific and is 
based exclusively on the experience of witnesses in regard to land to the 
west of the dam now being built, which on the evidence available is, al-
though poor, of more value than that which has been acquired. Even on this 
land to the west of the dam, however, but little cultivation has been done 
and the admitted failure further to develop the land and the admitted diffi-
culty of securing or retaining tenant farmers thereon negatives any great 
productive value therein. 

On this evidence it is difficult to avoid the conclusion that the land 
from an economic point of view was practically useless to its past owners. 

It has been submitted however that the market value is ascertainable by 
reference to the recent purchase price of areas including portions of the 
land acquired by the Board. In one case the area purchased is approxi-
mately 120 acres and the purchase price $420. It is argued that even if it be 
agreed that the “front lands” are of the value of say $4 per acre the “back 
lands” would be worth $2.40 per acre. It is impossible, however, to adopt 
any such ready method of calculation in the absence of any evidence as to 
the market value of “front lands.” The reliability of the particular figures 
arrived at in this instance is negatived by the fact that the owner of a nearby 
lot assesses the value of his front lands at $50 per acre. 

It has also been submitted that in view of the fact that the Government 
has fixed the price of Crown lands, including lands of a similar nature, at 
$2.40 per acre, this price should be deemed to be the market value of such 
land. There is no evidence, however, that this price has ever been paid for 
lands of this nature, and the mere offer to sell at a given price if never ac-
cepted is not in itself evidence of market value, as might have been even 
unaccepted offers to buy at that price. 
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There was a suggestion that the Board had intimated its willingness to 

give $2.40 per acre for these lands at some time prior to the acquisition, but 
there is no evidence of such an offer and the minutes of the Board do not 
disclose that such an offer was ever authorised or even contemplated. 

It is submitted by Mr. Luckhoo on behalf of certain owners that in as-
sessing the value of the lands the Court will take into consideration that the 
lands are specially adapted to the construction of a reservoir. 

He cites as his authority the case of Lucas and the Chesterfield Gas 
and Water Board (1909) 1 K.B. 16. In that case Lord Justice Fletcher 
Moulton states the principle in the following words: “Where the special 
“value exists only for the particular purchaser who has obtained powers of 
“compulsory purchase it cannot be taken into consideration in fixing the 
“price, because to do otherwise would be to allow the existence of the 
“scheme to enhance the value of the lands to be purchased under it. But 
“when the special value exists also for other possible purchasers so that 
“there is so to speak, a market, real though limited, in which that special 
“value goes towards fixing the market price, the owner is entitled to have 
“this element of value taken into consideration.” In the case of Odlum v. 
City of Vancouver (1915) 113 L.T., p. 795, the Judicial Committee of the 
Privy Council (per Lord Dunedin) added this qualification: “While all op-
“portunity for employment for a certain purpose in regard to the position of 
“the land to be acquired is to be taken into account, there must come a 
“point when the opportunity becomes so remote as to be negligible.” 

In the present case it is perhaps just conceivable that at some time 
some adjoining landholder might desire to acquire this area for the purpose 
of constructing a reservoir for irrigation or otherwise, yet I feel assured that 
such a possibility is so extremely remote that I am not prepared to hold that 
apart from the Board there is any other possible purchaser or that there is a 
real market however limited which might be held to affect in this way the 
market price or value of the land to an appreciable extent. The point is 
surely reached in this case when the “opportunity becomes so remote as to 
be negligible.” 

I have taken into careful consideration all the evidence which would 
enable me to come to a conclusion as to the market price or real economic 
value of the land even though the nature of this evidence renders any such 
valuation lacking in precision. I have also taken into consideration what 
has been called by certain witnesses “the sentiment of ownership” but 
which I would prefer to define as the rights of ownership in property which 
must in my view have some pecuniary value, however small, no matter 
what may be the poverty of the soil or of the vegetable growth it is capable 
of producing. Such consideration leads me to the 
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conclusion that I am unable to accept the estimate of value placed upon the 
land by the owners who have appeared before me but that a sum of 50 
cents per acre represents a fair rate of compensation and to compensation at 
that rate I declare the owners to be entitled. 

Solicitor: J. E. de Freitas, for East Demerara Water Conservancy 
Board. 
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REX v. FRED ALLEYNE. 

[INDICTMENT No. 12,327.—DEMERARA.] 

BEFORE VERITY, J. 1938. JANUARY 25. 

Criminal law and procedure—Indictment—Question of law arising on trial—
Reservation of—Principles governing—Criminal Law (Procedure) Ordinance, 
cap. 18, s. 174. 

The object of section 174 of the Criminal Law (Procedure) Ordinance, Chap-
ter 18, is to safeguard accused persons from the possibility of conviction when 
doubt may be said to exist as to the principles of law involved, or the application 
of such principles to the facts of the case, until such doubts have been resolved 
by the Court of Appeal. 

It is clearly the duty as it is the anxious concern of the trial judge to secure to 
the prisoner the safeguard which this enactment is intended to effect. Neverthe-
less, there is cast upon the judge the duty of exercising big discretion in reserv-
ing any such question for consideration, and while he may desire to give the ut-
most effect to the safeguarding of the accused person from wrongful conviction 
he cannot evade the duty of exercising his discretion, but must determine in the 
first place whether or not there exists any question to which reasonable argu-
ment may be addressed for the consideration of the Court of Appeal. 

Application under section 174 of the Criminal Law (Procedure) Ordi-
nance, Chapter 18, that the judge reserve for the consideration of the West 
Indian Court of Appeal certain questions of law which, it was alleged, 
arose on the trial of the accused Fred Alleyne. 

J. A. Luckhoo, K.C., for accused. 
S. E. Gomes, Assistant Attorney-General, for Crown. 

VERITY, J.: This is an application under section 174 of the Criminal 
Law (Procedure) Ordinance that I should reserve for the consideration of 
the Court of Appeal a question of law arising on the trial of the prisoner for 
manslaughter. The object of the provisions of this section is to safeguard 
accused persons from the possibility of conviction when doubt may be said 
to exist as to the principles of law involved or the application of such prin-
ciples to the facts of the case until such doubts have been resolved by the 
Court of Appeal. 

It is clearly the duty as it is the anxious concern of the trial judge to se-
cure to the prisoner the safeguard which this enactment is intended to ef-
fect. Nevertheless, there is cast upon the judge the duty of exercising his 
discretion in reserving any such question for consideration, and while he 
may desire to give the utmost effect to the safeguarding of the accused per-
son from wrongful conviction he cannot evade the duty of exercising his 
discretion but must determine in the first place whether or not there exists 
any question to which reasonable argument may be addressed for the con-
sideration of the Court of Appeal. 
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In the present case it is desired that I should reserve a question which 

as numbered 1, 2, 3, and 4 on the motion paper substantially amounts to 
this: Was there at the close of the case for the prosecution such evidence as 
could properly be left to the jury to determine that death was caused by the 
voluntary act of the accused? 

The particular matter to which the question in this case is related is as 
to the cause of death resulting from a wound inflicted by the accused. It is 
submitted that in law there was no such sufficient evidence in this case as 
should have been left to the jury to determine the cause of death. 

There was evidence that the deceased received a wound in the abdo-
men from a knife with a blade some inches in length; that the accused bled 
profusely and continued to bleed for a considerable time in spite of such 
efforts as were made to arrest bleeding by a Sergeant of Police exercising 
such knowledge as he possessed of the principles of first aid; that the de-
ceased vomited quantities of matter which appeared to the Sergeant to be 
blood; that throughout the ensuing night the deceased when given water 
brought up both the water and matter which the Sergeant took to be clots of 
blood; that he became unconscious during the early hours of the morning; 
that his pulse grew weaker and that he died some sixteen hours after receiv-
ing the wound. Owing to the remoteness of the scene of the man’s death no 
medical aid was obtainable and it was not until some two months later that 
the services of a medical officer could be secured for the performance of a 
post mortem examination of the body. At that late date the doctor was un-
able to determine the cause of death. In the course of his evidence the doc-
tor expressed the view that judging from such of the Sergeant’s evidence as 
he had heard “death was probably due to haemorrhage caused by a stab 
wound on the left side of the trunk probably affecting the stomach or gul-
let.” 

To the man in the street I think it would be obvious that to say in this 
case that there was no evidence upon which a jury could reasonably con-
clude that the man died as a result of the wound would be a misuse of lan-
guage. Nevertheless, it is submitted that the law requires a higher standard 
of proof than that embodied in this evidence and that it should not have 
been left to the jury to say whether or not on such evidence they were satis-
fied beyond reasonable doubt that the wound did in fact cause death. 

Counsel for the prisoner was unable to cite authority from which might 
be deduced with precision the standard of proof required, nor was he able 
to cite authority distinguishing the standard of proof required in the case of 
establishing cause of death from that required to establish any other fact, 
but he submitted the evidence in this case was not of such a nature to 
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enable the jury to determine with reasonable certainty the actual cause of 
death in the absence of any medical testimony alleging with certainty such 
cause. 

It appears to me that such a view fails to distinguish between the func-
tions of a medical witness and the functions of a jury, and I am reinforced 
in this view of the argument by the attempt made by counsel to cite as au-
thority the well-known and respected textbook “Taylor’s Medical Jurispru-
dence.” This Book is not, and is not intended to be a legal text-book. It is 
and purports to be no more than a text-book for the guidance of medical 
witnesses in their relations with the law and more particularly the law of 
evidence. While from it a witness may secure much to assist him in dis-
charging his duties as such, it does not purport to be, nor is it, an authority 
for any proposition of law as to the effect of that evidence or the relation-
ship of a jury to the duty they in their turn have to discharge. 

The argument of counsel would appear also to place too highly the 
function and effect of medical testimony when that testimony is matter of 
opinion. No such testimony is or has ever been necessary to enable a jury 
to come to a finding of fact. It may, and in many cases does, assist the jury 
in coming to such a finding and may in certain cases deter a jury from ar-
riving at a conclusion to which they might have been led by the other evi-
dence. Had the doctor in the present case expressed the opinion that on the 
rest of the evidence it was impossible that the wound caused death, the jury 
would no doubt have hesitated in coming to a conclusion opposed to this 
view. In the present case, however, the medical witness in his view of the 
probabilities supported the conclusion to which it was suggested by the 
Crown the other evidence pointed. 

The question remains, therefore, as to whether or not the other evi-
dence supported as to probability by the medical testimony, was evidence 
which should be left to the jury in order that they might express their view 
as to whether beyond reasonable doubt the wound caused death. 

No cases illustrating his view of what might properly be held to be evi-
dence leading to reasonable certainty or absence of reasonable doubt were 
cited by counsel for the prisoner. 

Several cases were cited by the Assistant Attorney-General, however, 
and I have referred to these cases and to the case of Rex v Hindmarsh, 
(1792) 2 Leach, 569 a case, it is true, decided many years ago, but one in 
which this question was referred to the judges, and upon which their view 
was obtained. It does not appear ever to have been overruled or doubted 
but is on the other hand cited with approval in at least one later case. 

From none of these cases can there be derived any principle from 
which it can be determined that any higher standard of proof is required in 
cases of this kind than is required in order to 
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establish any other fact. From none of them can it be deduced that the law 
in this instance requires that there shall be any higher standard of proof 
than the proof of those facts from which an ordinary and reasonable man 
may infer with reasonable certainty or beyond reasonable doubt that the act 
of the prisoner resulted in the death of his victim. 

In none of these cases can it be said that there was more evidence than 
appeared in the present case. On the contrary, in each case the facts proved 
left a larger gap between proof and inference, but nevertheless the leaving 
of this question to the jury and the finding of the jury upon the proof of 
such facts were either unquestioned or upheld. 

In the absence, therefore, of any authority which might arouse reason-
able doubt as to the propriety of the evidence being left to the jury in this 
case for their determination in accordance with the well-established princi-
ples of law, I am of the opinion that I should be failing in my duty were I to 
refer the question for further consideration. For the reasons I have given it 
does not appear to me that there is any question open to reasonable argu-
ments as to what the law is on this point, and it would be wrong to raise the 
hopes of the prisoner and involve him in the expenses which would be in-
curred by reserving for the consideration of the Court of Appeal a matter 
upon which it has not been shown that there exists room for reasonable 
argument either upon the legal principle involved or upon its application to 
the facts of this case. 

The question numbered 5 in the motion paper appears to have been 
based upon a misconception of the directions which I gave to the jury and 
is not pressed by counsel. 

With full appreciation of my responsibility towards the prisoner and 
with due consideration of his real interests I am nevertheless unable to 
grant this application. 

Application refused. 
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PRINCE MICHAEL, (Defendant) Appellant, 

v. 

HERBERT ASHMEAD, (Complainant) Respondent. 

[1938. No. 89.—DEMERARA.] 

BEFORE FULL COURT: VERITY & LANGLEY, JJ. 
1938. MAY 4, 5. 

Spirits—Bush Rum—Unlawful possession of—Complaint for—Enactment 
creating offence—Spirits Ordinance, Cap. 110, ss. 93 (1), 93 (5). 

A complaint for the unlawful possession of the substance known as bush rum 
is properly brought under section 93 (1) of the Spirits Ordinance, Chapter 110, 
which creates the offence of the unlawful possession of spirits and prescribes the 
penalty, and not under section 93 (5), which does no more than prescribe the cir-
cumstances in which a person shall be deemed to have committed the offence 
created by section 93 (1). 

Appeal from a conviction by Mr. R. D. R. Hill, Stipendiary Magistrate, 
Berbice Judicial District, on a charge laid under section 93 (1) of the Spirits 
Ordinance, chapter 110, as enacted by section 2 of the Spirits Ordinance, 
1931 (No. 22) for the unlawful possession of the substance known as bush 
rum. 

J. A. Luckhoo, K.C., (Mungal Singh with him), for appellant.  

S. E. Gomes, Assistant Attorney General, for respondent. 

Cur. adv. vult. 

The judgment of the Court was delivered by Verity, J., as follows:— 
In this case the appellant was charged with the unlawful possession of 

spirits “contrary to section 93 (1) of Chapter 110 as re-enacted by section 2 
(1) of Ordinance 22 of 1931.” He was found by the learned Magistrate to 
have been in possession of a quantity of the substance known as bush rum, 
and was convicted. 

The first ground of his appeal is to the effect that he could not legally 
be convicted on this complaint as section 93 (1) creates no offence, and the 
complaint was not laid under section 93 (5) by which the offence is cre-
ated. 

This ground appears to us to be without substance. 
Section 93 (1) enacts that every person who is in unlawful possession 

of spirits shall be liable to the penalty therein prescribed. Section 93 (5) 
enacts that every one possessing any quantity of the substance known as 
bush rum shall be deemed to be a person unlawfully possessing spirits un-
der this section. 
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It is clear that subsection (1) creates the offence and prescribes the pen-

alty. Subsection (5) does neither. It does no more than prescribe the cir-
cumstances in which a person shall be deemed to have committed the of-
fence created by subsection (1). 

The decision of the Full Court in Francois v. Ram (1932) does not sup-
port Mr. Luckhoo’s contention. In so far as it can be said to affect this spe-
cific question it tends to the contrary view, as does the decision of the Full 
Court in Chung v Weber (1933). In both cases the charge was laid under 
section 93 (1) and although in each case the Court had the effect of these 
subsections under consideration in neither was it suggested that the charge 
was improperly laid in this respect. On the other hand, in the latter case a 
conviction under subsection (1) was affirmed. 

In our view the appellant was properly charged and this ground fails. 
The second ground of appeal is based upon a conflict in the evidence 

which it is submitted is fatal to the conviction in that the Magistrate view-
ing that evidence reasonably could not properly have come to the conclu-
sion that the appellant was guilty. The weight of Mr. Luckhoo’s submis-
sion in this regard rests upon the fact that two police constables differed as 
to the point of the compass at which they lay in ambush in relation to a 
given spot. The learned Magistrate discloses in the reasons for his decision 
that he considered this conflict and did not conclude that it was of impor-
tance in view of the fact that the presence of the constables on the scene of 
the occurrence was clearly established. 

We are unable to find that the Magistrate was anything but eminently 
reasonable in coming to this conclusion. This second ground fails also. 

There appears to us to have been little or no reason for bringing this 
appeal and it is dismissed with costs, fixed at $25. 

Appeal dismissed. 
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DOOKTA, (Defendant) Appellant, 

v. 

O’BRIEN BRUMELL, (Complainant) Respondent. 

[1938. No. 85.—DEMERARA.] 

BEFORE FULL COURT: VERITY & LANGLEY, JJ.  

1938. MAY 4, 5. 

Bush rum—Evidence—Ground of appeal—Magistrate viewing evidence rea-
sonably could not properly have found defendant guilty. 

Appeal from conviction by Mr. F. O. Low, Stipendiary Magistrate, 
Essequebo Judicial District, convicting the defendant of being in the 
unlawful possession of the substance known as bush rum. 

L. M. F. Cabral, for appellant, 
S. E. Gomes, Assistant Attorney-General for respondent. 

Cur. adv. vult. 

The judgment of the Court was delivered by Verity, J., as follows:— 
In this case the appellant was convicted of being in unlawful posses-

sion of spirits, the substance known as bush rum and a fine of $1,000 was 
imposed. 

He appeals on the ground that the magistrate viewing the evidence rea-
sonably could not properly have found the appellant guilty.  

The direct evidence tendered by the prosecution as to possession by the 
appellant has been subjected to careful analysis by Mr. Cabral, and the As-
sistant Attorney General agrees that such an analysis discloses that the evi-
dence is so unsatisfactory by reason of contradictions, omissions and im-
probabilities that upon it alone he would not be prepared to support the 
conviction. With this view we are in agreement. 

There remains however evidence of a statement alleged to have been 
made by the appellant which appears to have been held by the magistrate to 
be an admission or confession of guilt. It is to the effect that while the rural 
constable who laid the charge was proceeding to the police station with the 
jar containing the spirits which is the subject matter of the charge and with 
the appellant’s wife in his custody, the defendant offered to give him $5 if 
he would throw away the rum and substitute water in its place. 
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It is submitted by Mr. Cabral that this offer made in such cir-

cumstances cannot be held to be an unambiguous admission of possession 
with that guilty knowledge which is an essential ingredient of the offence. 

The Assistant Attorney-General submits that such an interpretation of 
the offer is the most reasonable interpretation but does not go so far as to 
say that a more innocent interpretation is not possible. 

Were there satisfactory evidence as to the actual possession by the de-
fendant there is little doubt but that the offer made by the defendant could 
reasonably be construed as an admission of guilt. In the absence of such 
satisfactory evidence, however, and in view of the fact that the arrest and 
detention of his wife might have induced the defendant to make such an 
offer in order to secure her release even were he himself innocent, we are 
not of the opinion that the interpretation placed upon the defendant’s action 
by the magistrate is the only interpretation which could properly be placed 
upon it. The circumstances render the terms of the statement ambiguous, 
and in the absence of other satisfactory evidence of the guilt of the appel-
lant, cannot be accepted as adequate proof. 

The appeal must therefore be allowed and the conviction be set aside. 
It is only fair to the magistrate to say that he does not appear to have 

had the advantage of the very careful analysis of the evidence submitted to 
us by counsel for the appellant. Pressure of time appears to have precluded 
this at the time of the trial and we have little doubt that had the magistrate 
possessed this advantage he would not have come to the conclusion which 
he did. 

The appeal is allowed with costs fixed at $51.74. 
Appeal allowed. 
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M. J. RODRIGUES, (Opposer) Appellant, 

v.  
FRANCIS SAM, (Appellant) Respondent. 

[1938. No. 39.—DEMERARA.] 
BEFORE FULL COURT : CREAN, C.J., VERITY AND LANGLEY, JJ. 

1938. MARCH 1; MAY 11 
Intoxicating liquor—District licensing board—Not a Court—Quasi-judicial 

body—Duties—Due inquiry—Opposition not only matter to be considered—Good 
order of the community—Sufficient number of premises already licensed to meet the 
needs of the neighbourhood—Intoxicating Liquor licensing Ordinance, cap. 107 ss. 3 
(d), 6 (1), 12 (1) (a) (vii), 12 (3), 17 (1), 21, 22, 27. 

Appeal—Extraneous matter—Procedure of Board—Discretion—Specific illegal-
ity—Meaning of—Intoxicating Liquor Licensing Ordinance, cap, 107, s. 25 (3) (d), (f). 

A district licensing board is in no sense a Court, but is a quasi-judicial body upon 
whom is imposed by the statute which creates it, and by which alone it is bound, the 
duty of making due inquiry before granting licences for the sale of spirits. The pro-
ceedings are not in any sense litigation between the parties. 

There is an onus cast upon the Board to exercise a discretion and to satisfy itself as 
to the propriety of the grant. 

Where there is opposition to an application, the position is that the opposer has 
brought to the notice of the Board a possible objection to the grant, and it is the duty 
of the Board to investigate this possibility before granting the licence. 

The expression “specific illegality” in section 25 (3) (f) of the Intoxicating Liquor 
Licensing Ordinance, Chapter 107, cannot be held to cover any departure from cus-
tomary practice or any question as to the way in which a district licensing Board 
may have exercised its discretion. 

In order that a ground of appeal may be brought within the meaning of section 25 
(3) (f) it must disclose some specific act of the Board which is contrary to the provi-
sions of the statute, or of some applicable rule of law. 

It is not a specific illegality that there was a sufficiency of proof, under section 12 
(1) (a) (vii) of the Intoxicating Liquor Licensing Ordinance, Chapter 107, that there 
was already a sufficient number of licensed premises to meet the existing needs of 
the neighbourhood. Sufficiency of proof is a matter for the discretion of the Board, 
and from the exercise of its discretion there is no appeal. 

It is not a specific illegality that the Board, where an application has been opposed 
should follow the entirely reasonable course of calling upon the opposer to substan-
tiate the objection which he has raised. 

per Langley, J, dissentiente: Whether there is or is not opposition, the Board has a 
duty to the community under section 6 (1), 12 and 17 of the Intoxicating Liquor Li-
censing Ordinance, Chapter 107, which it is under a statutory duty to discharge. 
There was nothing on the face of the proceedings to show that the Board has dis-
charged that statutory duty. There was no doubt whatsoever that the Board from first 
to last in the consideration of this matter before them acted on the assumption that 
the issue was between the applicant and the opposer and limited to the grounds of 
the opposition and, further, there was no indication that the Board gave consideration 
to any other matter than the grounds of opposition raised by the appellant. The rea-
sons set out by the Board are strictly limited to the scope of the opposition of the op-
poser. The Board had therefore committed a “specific illegality” within the meaning 
of section 25 (3) (f) of Chapter 107. 

Appeal by the opposer from a decision of District Licensing 
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Board, Berbice, granting the application of the respondent for a certificate 
for the transfer of a retail spirit shop licence from premises at Edinburgh, 
East Bank Berbice, to premises at Kendalls, East Coast Berbice. 

The reasons of appeal were as follows:— 
1. That the Board has taken extraneous matter into their consideration 

in arriving at the decision they did to grant the provisional transfer of the 
applicant’s spirit shop licence from its present site at Edinburgh on the East 
Bank of the Berbice River to a site at Lowood on the Corentyne Coast. 
BECAUSE— 

(a) There was an insufficiency of evidence before the Justices to sup-
port the Respondent’s case for provisionally granting him a 
transfer of his said licence from Edinburgh to Lowood as was al-
lowed. 

(b)The evidence given by the Appellant shows that there has been a 
decrease in the consumption of rum at his retail spirit shop dur-
ing the past three (3) years. 

(c)There was no evidence adduced at the enquiry before the said Jus-
tices to show that the area in question was not already suffi-
ciently served by the number of premises already licensed 
therein to meet the needs of the neighbourhood. 

2. That the decision of the Board is affected by the following specific il-
legalities:— 

(a)That the Respondent did not discharge the onus that lay on him of 
satisfying the Justices that his application should be favourably 
entertained nor was any evidence offered by the Respondent at 
the hearing of his application in rebuttal of the Appellant’s evi-
dence or in support of his application. 

(b)There was no proof tendered before the Justices of any circum-
stances whatever showing some just cause or reason for granting 
the said provisional licence to the Respondent. 

(c)There was sufficient proof before the said Justices that there were 
already a sufficient number of premises already licensed to meet 
the need of the neighbourhood. 

E. G. Woolford, K.C., for the appellant.  
J. A. Luckhoo, K.C., for the respondent. 

Cur. adv. vult. 
CREAN, C.J.: An application was made by Francis Sam to the Licens-

ing Board for the county of Berbice on the 12th of November last, for 
transfer of a retail spirit shop licence from premises at Edinburgh to prem-
ises at Lowood or Kendall, on the Corentyne. 

The Board heard the application on the above date, and a provisional 
grant for this transfer was made by them. 
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Manoel John Rodrigues, owner of the only spirit shop in Kendall, op-

posed the granting of this transfer, and from the record of the proceedings 
before the Board, it appears that his counsel accepted the view that the 
onus was on him to show why the transfer should not be granted. 

Evidence was given by him to the effect that “there was not enough 
room for 2 rum shops in Kendall.” And it appears from his evidence gener-
ally, that he would have had the Board find that there was a sufficient 
number of premises already licensed to meet the needs of the neighbour-
hood. 

If the Board is satisfied that there is a sufficient number of premises al-
ready in the neighbourhood, they may refuse to grant an application ac-
cording to section 12 of the Intoxicating Liquor Licensing Ordinance, 
Chapter 107. In this case evidently they were not, and so granted the trans-
fer. 

From this order of the Board Manoel Rodrigues now appeals, and he 
gives as grounds for his appeal, that the Board have taken extraneous mat-
ter into consideration in deciding on the application, and that their decision 
is affected by some specific illegalities. 

Details and particulars of the extraneous matter and of the specific ille-
galities are set out in his notice of appeal. And on them a preliminary ob-
jection is taken to the hearing of this appeal by Mr. Luckhoo, in that, they 
do not disclose the consideration of any extraneous matter by the Board, or 
indicate any specific illegality in the proceedings. 

It is admitted by him, that if the facts were as stated in these particulars 
and details, they would be excellent grounds for the filing of an appeal 
from a decision of a magistrate’s court under the Summary Jurisdiction 
(Appeals) Ordinance. But, as this appeal is from a Licensing Board, these 
grounds are not available to the appellant in this case. 

The grounds on which an appeal can be lodged in a licensing matter 
are set out in section 25 of the Intoxicating Liquor Licensing Ordinance, 
and as the details given cannot be considered as coming within any one of 
them it is submitted that this appeal does not lie. 

Without very long consideration it is clear to me that the details of the 
extraneous matter alleged to be taken into consideration by the Board do 
not come within the statutory grounds of appeal, and, consequently, I take 
the view that Mr. Luckhoo’s contention as to this, is correct. 

In support of the ground that the granting of this transfer was affected 
by some illegality it is argued by Mr. Woolford that the applicant was 
bound to give evidence, and the fact that he did not give evidence as to the 
needs of the neighbourhood for another licensed house, and as to the con-
sumption, was an illegality. 

I am inclined to agree with his proposition of law that it is 
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incumbent on the Board to have evidence before them as to the needs of 
the neighbourhood before granting or refusing a transfer: But so far as J 
can see, the Ordinance does not say that the applicant himself must give 
evidence as to this. In fact, from section 17 it appears that the attendance of 
the applicant is not necessary, where there is no opposition. And this would 
seem to indicate that the Board can consider the documents before it, and 
on them, grant or refuse a licence, and that evidence by the applicant is not 
an indispensable condition to the granting or transferring of a licence. 

It seems to me that it is entirely a matter for the Board whether they 
obtain this evidence as to the needs of the neighbourhood from the appli-
cant or from the opposer. It is not, in my opinion, for this Court to direct 
them as to their methods of proceeding, or from what witness they will 
hear evidence as to an essential fact. 

In this case the Board heard the evidence of the opposer. If that evi-
dence satisfied them as to the needs of the neighbourhood it does not ap-
pear to me there was an illegality in not calling the applicant: Particularly, 
as the record shows that the application was made at the Annual General 
Licensing Meeting for the County of Berbice when all licences must come 
under the notice of the Board by way of renewal or transfer, and in this 
way a general survey of the position of the county as to licences is before 
them. 

As the reasons for appeal do not in my opinion disclose the considera-
tion of any extraneous matter at the hearing, or any illegality, the prelimi-
nary objection is upheld, and the appeal dismissed with costs. 

VERITY, J.: I have had the opportunity of reading the judgment which 
has been delivered by the learned Chief Justice in this matter and concur 
both with His Honour’s conclusions and the reasons upon which those con-
clusions are based. 

I would add, however, certain considerations which occur to me in re-
gard to the objection that the particulars set forth in the second ground for 
appeal do not disclose any “specific illegality” as alleged. 

The terms of the statute are very precise, and in my view cannot be 
held to cover any departure from customary practice or any question as to 
the way in which the Board may have exercised its discretion. In order that 
a ground of appeal may be brought within the meaning of section 25 (3) (f) 
it must disclose some specific act of the Board which is contrary to the 
provisions of the statute or some applicable rule of law. In this case the 
“specific illegalities” alleged are in effect, firstly, that the respondent did 
not discharge the onus of satisfying the Justices that his application should 
be granted; secondly, that there was no proof tendered of any circum-
stances showing cause for granting the application; and thirdly, that there 
was sufficiency of proof that 
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there was already a sufficient number of licensed premises to meet exist-
ing needs. This last mentioned allegation clearly suggests no specific ille-
gality for sufficiency of proof is a matter for the Board’s discretion. The 
real ground of appeal in this regard appears to be that the Board in placing 
the onus of proof on the opposer was guilty of a specific illegality. 

It appears from the record that the solicitor who appeared before the 
Board on behalf of the opposer accepted the view that the onus was on the 
opposer, but I think the more correct view is that the onus lies neither upon 
the applicant nor the opposer. 

The Board is in no sense a Court but is a quasi-judicial body upon 
whom is imposed by the statute which creates it and by which alone it is 
bound, the duty of making due inquiry before granting licences for the sale 
of spirits. The proceedings are not in any sense litigation between parties: 
Boulter v. Kent (1897) A. C. 569. On application being made the Board 
must satisfy itself that such application is in order and ought to be granted. 
It is not necessary in every case that they should so satisfy themselves by 
examination of the applicant for it is specifically provided that when there 
is no opposition “the Board shall grant the application if satisfied that it 
was duly made and ought to be granted and it shall not be necessary for the 
applicant to attend the meeting.” It is further provided that “the Board may 
if it think fit grant the application prior to the day fixed for the holding of 
the meeting” (sec. 17 (2) as amended by sec. 6 (a) of Ordinance 24 of 
1932). There is an onus cast upon the Board to exercise a discretion and to 
satisfy itself as to the propriety of the grant but there is no duty upon it to 
examine the applicant if it can satisfy itself by other proper means. From 
the exercise of its discretion in this regard there is no appeal. 

When, however, there is notice of opposition it is required that the 
Board “shall openly hear, consider and deal with the applications presented 
and may examine witnesses on oath and if one or other of the objections to 
the grant . . . . is established to the satisfaction of the Board, the Board may 
reject the application; otherwise the application may be granted if the 
Board is satisfied that the application is duly made and can be granted.” 
sec. 17 (1). 

Here again the discretion of the Board as to the mode by which it may 
satisfy itself is unfettered save that it must “openly hear, consider and deal 
with all applications.” 

It may not do so on a day other than that fixed for the meeting and it 
may not do so in private. It is not required to take any evidence on oath 
although it may do so. 

The duty still remains to satisfy itself by examination of the application 
itself that such application is in order and that it can be granted—that for 
instance the grant will be no infringement of the order made by the Gover-
nor in Council under sec. 5 (a), or that there are no other objections which 
the Board itself should 
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raise—and the Board is further required to satisfy itself as to the validity or 
weight of the objection. The Board is still not a Court; there is no litigation 
before it, and there are no parties thereto. The opposer has brought to the 
notice of the Board a possible objection to the grant, and it is the duty of 
the Board to investigate this possibility before granting the licence. It is 
restricted by no provision of statute and by no rule of law as to the course 
of its investigation and there is nothing improper in following the entirely 
reasonable course of calling upon the opposer to substantiate the objection 
he has raised. There does not appear to me to be any possible room to al-
lege “specific illegality” in this course. It is not a course prohibited by law, 
nor is any other course prescribed by the statute from which alone the 
Board derives its powers by which alone its duties are laid down. 

In regard to the English practice under statutes the provisions of which 
are far less favourable towards the applicant than are those of our Ordi-
nance, the learned author of Christie’s “Licensing Practice” expresses the 
view that as a rule the applicant opens his case and calls his witnesses, then 
the opposer, if there be one, does the same . . . . . this is the ordinary mode 
of proceeding, but in view of Boulter v. Kent it is doubtful whether it can 
be insisted upon.” In view of the terms of the local statute my opinion is 
that in this colony there is no room to doubt that it cannot. 

It is true that where the provisions of the Ordinance as to appeal are 
reached a position is created which differs considerably from that which 
arises under the analogous English statutes for by sec. 25 “anyone who has 
duly opposed an application . . . . . may appeal” and by applying the provi-
sions of the Summary Jurisdiction (Appeals) Ordinance, Ch. 16, such an 
appellant becomes “the opposite party” (i.e., section 8 (3) ). The status of a 
Court of summary jurisdiction is not by these provisions conferred on the 
Board and its duty towards the public in no way becomes a duty to adjudi-
cate between party and party. Were this so, however, the question of onus 
might then and only then arise, and did it so arise there appears to me no 
doubt whatever that if the Board were satisfied in the first instance that the 
application was duly made and could be granted save for the objection, the 
onus, would then lie on the opposer to establish his objection, not upon the 
applicant to defeat an objection the grounds of which he had not yet heard. 

I am therefore in agreement with the learned Chief Justice that the 
document filed herein discloses no ground of appeal authorised by the stat-
ute there being no extraneous matter alleged in paragraph 1 thereof and no 
specific illegality alleged in paragraph 2 thereof. The preliminary objection 
raised by the respondent in my view succeeds, and I am of the opinion that 
the appeal should be dismissed with costs. 
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LANGLEY, J.: This appeal is from the decision of the Board of the Ber-

bice Fiscal District on the subject of a transfer of spirit shop licence No. 
179—held by the respondent Francis Sam—from premises situated in Ed-
inburgh, Rio Berbice, to other premises—to be constructed—at Lowood 
(formerly called Kendall), Corentyne Coast, Berbice, the latter site being in 
the vicinity of premises, already subject to a similar licence, No. 19, at pre-
sent held by M. J. Rodrigues, the appellant. The said licence to Mr. Sam 
was issued under the provisions of section 3 (d) of the Intoxicating Liquor 
Licensing Ordinance, Chapter 107, Laws of British Guiana. The Board has 
authority to grant a transfer of a licence from one premises to another 
premises situated elsewhere under the provisions of section 20, Chapter 
107 as amended by section 6 (b) of the Intoxicating Licensing Ordinance, 
1932, and section 27, Chapter 107, as apparently it is proposed to build 
new premises, in effect. 

The respondent duly lodged his application for transfer, prior to the 
Annual General Meeting held on the 12th November, 1937, and I am as-
suming that the applicant fulfilled all the requirements of the statute. 

The appellant opposed the application by virtue of the provisions of 
section 21 (7), Chap. 107, on the ground that there was “a sufficient num-
ber of premises already licensed to meet the needs of the neighbourhood.” 
His own premises was the only one there in that vicinity, and I do not think 
that it can be questioned that the action of this licensee was actuated solely 
in his own interests. 

At the hearing, the Board, at the commencement of the proceedings, in-
timated to the appellant—as opposer—that the onus of proof rested on his 
shoulders; a position his counsel accepted. To cite the record—”Mr. 
Woolford accepts the view that the onus is on the opposer on the applica-
tion.” 

The record shows that the opposer was heard. Apart from the docu-
ments lodged by the respondent no other evidence was adduced. There is 
no indication that the Board gave consideration to any other matter than the 
grounds of opposition raised by the appellant. 

The reasons set out in their decision are strictly limited to the scope of 
the opposition of the appellant. 

The Board granted the application for transfer provisionally. The ap-
pellant’s grounds of appeal are two-fold. Firstly, that the Board took extra-
neous matter into their consideration—this was not pressed—and, sec-
ondly, that certain specific illegalities took place at the hearing. The details 
appear on the record; I need not repeat them. The Board state, amongst 
other things, that the opposition was based on the ground that there was a 
sufficient number of premises already licensed to meet the needs of the 
neighbourhood. They criticised the evidence of the 
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appellant, he impressed them unfavourably. It is stated that his demeanour 
as a witness was very unsatisfactory, and that he seemed never to be certain 
of anything. Finally, they expressed the opinion that there was no satisfac-
tory evidence on which it could find that the needs of the neighbourhood 
were sufficiently well served. I wish to stress the limitations of that sole 
finding of the Board. There is no doubt in my mind whatsoever that the 
Board from first to last in the consideration of this matter before them acted 
on the assumption that the issue was between the two parties and limited to 
the grounds of the opposition. 

Mr. Luckhoo, counsel for the respondent, raised a preliminary objec-
tion that the grounds of appeal raised were not relevant to section 25 (3), 
Chap. 107. This was argued by counsel on both sides, but merged into the 
main issues, by consent. 

Without going into the merits, I am of opinion that the second ground 
alleged by the appellant was established sufficiently to come within the 
provisions of section 25 (3), (f) of Chap. 107. An examination of the record 
of this appeal raises the question in my mind as to whether sufficient mate-
rial was before the Board and was adequately considered to enable this 
transfer to be made. I think not. It seems to me that the Board was led into 
error amounting to an illegality by the procedure they adopted on that oc-
casion. Quite rightly, in accordance with practice both here apparently, and 
elsewhere certainly, as there was an opposer, his submission was heard first 
and he was told that the burden of proof was upon him, as I have said al-
ready. 

It was there, in my opinion, that the Board failed to recognise the ex-
tent of their statutory duty in this matter. They were, I think, misled by a 
phrase, “Burden of proof.” Yes, but burden of proof of what? The onus on 
the opposer was not to prove that the application for a transfer of license 
No. 179 was justified by the circumstances of that little community, but to 
prove the facts upon which his opposition to that application was based. In 
other words, he did not appear as the representative of the community, but 
in his own personal financial interests only. The duty of the Board was not 
to him alone but to the community. To quote the words of the statute in 
question; the duty of the Board was to exercise the discretionary power 
given to them by section 6 (1) of Chap. 107 “to hear and determine” and 
again by section 17, Chap. 107, “to hear, consider and deal with all applica-
tions presented.” The considerations of the Board should have been gov-
erned by the principles set out in section 12 of Chap. 107. 

That consideration is not limited to the grounds of objection raised by 
an opposer, especially one actuated by his own personal interests. Section 
12 points to certain specific matters—involving many aspects of which the 
needs of the neighbourhood was but one—which must be considered by the 
Board, and by the pro- 
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visions of section 12 (3), amongst other things, gives grounds of refusal 
based on conditions, circumstances, or locality of the premises which the 
Board considers—in its discretion—sufficient in “the interests of good or-
der of that community.” 

What evidence had the Board of matters such as that? Where is the 
faintest suggestion in the record that such aspects were in fact considered? 
Had the latter appeared it would have been sufficient had the Board drawn 
on their personal knowledge of the circumstances. They are not limited in 
arriving at their decisions precisely to evidence before them, as a Court of 
law would be. One of their chief qualifications in serving the community in 
this matter is their general knowledge of local circumstances. 

In so far as evidence is concerned, all there was was that of the appel-
lant of which they thoroughly, possibly quite rightly, disapproved. How 
can it be said that they were carrying out their duty in safeguarding the in-
terests of good order of that community by authorising the transfer of the 
licence on such consideration as that? 

I do not wish to flog a dead horse but that position, if accepted would 
create the principle that the Board automatically should grant such a trans-
fer whenever the opposition was not accepted. That would mean no exer-
cise of a very wide, but judicial, discretion given to the Board as to the de-
sirability, or not, of issuing these licences, not in the interests of the licence 
holders, or applicants for licences, but a discretion given to them to safe-
guard the interests and good order of the community. In my opinion, that 
creates a positive duty compelling the Board “to hear and consider” every 
application; not of granting applications merely because an opposer has 
failed to satisfy them that his objection was not one of substance and jus-
tify them in refusing his case, under the provisions of section 12 of Chapter 
107. 

It must be remembered that the Board has expressly stated in the deci-
sion that because the evidence they have heard was uncertain and unsatis-
factory, because the demeanour of the only witness who gave it was unsat-
isfactory, there was no evidence upon which the Board could find that the 
needs of the neighbourhood were sufficiently well served. That unsatisfac-
tory evidence was all the Board heard. They saw the papers constituting the 
application, they knew the applicant as he was a licensee elsewhere, but 
there is no indication that the Board attempted to consider this application 
in accordance with the principles laid down in the statute or that the mem-
bers of the Board realised that that was the purpose of their meeting. They 
heard bad evidence which failed to establish the opposer’s case, they heard 
no good evidence to justify the grant of the transfer. They have in no way 
indicated that they considered the merits of the respondent’s application. It 
was their primary statutory duty to do that. 

Before turning to the law involved, I would point out that this 
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Court has no duty to consider the merits of the application for the licence, 
even if the record disclosed any evidence to enable that course to be 
adopted. As a matter of interest, however, I wish to comment on one as-
pect. Had the Board realised the true limitations of their inquiry, the very 
large percentage of book debts of the existing licensee, having due regard 
to his trade, might have made them pause. That might cause them to ask 
themselves whether the introduction of another licensed premises, causing 
the inevitable competition between the two licensees of trying to attract 
custom by giving extensive credit, would be in the interests of good in that 
apparently impoverished community. Doubtless, the more ardent followers 
of Bacchus would appreciate and take full advantage of this, to them 
Heaven-sent state of affairs, but the Board have also to consider the inter-
ests of the families to whom these revellers return and who in most cases 
have to go without the necessities of life to pay—as they do pay eventu-
ally—for liquor consumed under terms of competitive credit. 

Now as to the local law. Section 22 of Chapter 107 directs that if the 
provisions of section 21 have been observed the Board may grant the ap-
plication, “subject to the principles and considerations as apply to the case 
of an application for a certificate for the issue of licence for a premises not 
already licensed.” Section 6 (1) empowers the Board to hear and determine 
the question of such issues. Their powers are created by section 11 (1), and 
I do not think that it can be disputed that section 12, setting out the grounds 
of refusal, contains the principles and considerations which should guide 
the Board in the exercise of this judicial discretion. 

The procedure at the hearing is specifically set out in section 17 of the 
Ordinance. The Board have “openly to hear, consider and deal with all ap-
plications.” 

The late Mr. Justice Mathew in the case, The Queen v. Justices of Red-
ditch (1885) 2 T.L.R. 193, provides a useful expression of opinion on this 
point, although that case turned on a question of notice given to an appli-
cant for renewal of a licence. Mr. Justice Mathew said: “This rule must be 
made absolute. The matter is one, 1 think, within the discretion of the Jus-
tices but, in my judgment, it demands their most serious consideration. 
However well worthy of attention may be the plea put forward on the part 
of the applicant, it is clearly no part of my province to interfere, except so 
far as to see that the Justices have properly heard and determined the appli-
cation. This they have clearly not yet done, and I am by no means satisfied 
that a portion of the evidence upon which the Magistrates founded their 
decision was not given when the superintendent was called into the Jus-
tices’ private room. It cannot be too publicly known that such a practice as 
this, if it prevails, is 
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highly irregular, and tends greatly to impair the administration of justice. 
There must be a fresh hearing after notice. The evidence on both sides must 
be given in open Court and upon oath and carefully considered, for the 
proceeding is a most serious one both to the applicant and to the public.” 

That the Board has this primary duty to discharge is so obvious that, 
apparently, it has never been questioned in the Courts. Consequently, I can 
cite no cases directly in point. 

There is a range of English cases, however, arising on points in cases 
of renewal of licences, which is helpful. 

They bear chiefly on unsuccessful attempts to limit the discretion of li-
censing authorities in dealing with cases of renewal; and also cases where 
insufficient notice of objections has been given to the licensee when appli-
cations for renewal were under consideration. 

In passing, I may say that the English legislation varies from local rele-
vant legislation, but the governing principles are precisely the same. 

A most important English case heard before the House of Lords, was 
Sharpe v. Wakefield (1891) L.R., A.C. at p. 173. That case made it quite 
clear that in dealing with applications for the renewal of licences a Board’s 
discretion was the same as when they were considering new applications. 
A corollary of that principle is that the Board must use that discretion, to its 
full extent, as a statutory duty, when considering new applications. 

In that case the late Lord Halsbury said (page 178): “It is not denied 
that for the purpose of the original grant it is within the power and even the 
duty of the Magistrates to consider the wants of the neighbourhood with 
reference to both its population, means of inspection by the proper authori-
ties and so forth” Lord Halsbury then proceeded to point out that the statu-
tory duty was a discretion given as a judicial discretion, with all that term 
implies. 

In that case, Lord Hannen said: “It was long ago decided, and I think 
rightly decided, that the Justices were under that Act entitled and bound to 
consider the needs of the neighbourhood on the application for a licence, 
etc.” 

Turning to another aspect, which, in my opinion, judging by the appeal 
record, indicates confusion in recognition of principles by the Board. It has 
been clearly held in many cases that the consideration of such an applica-
tion by a licensing Board does not constitute an action between two parties. 

Lord Herschell said in the case of Rex. v. Howard (1902) 2 K.B. 374: 
“Persons objecting to the grant of a licence are not, I think parties to the 
proceedings on the application in any proper sense of the term. The ques-
tion is not one inter partes at all. The Justices have an absolute discretion 
to determine, in the interest of the public, whether a licence ought to be 
granted, and every 
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member of the public may object to the grant on public grounds, apart from 
any individual right or interest of his own. The applicant seeks a privilege. 
A member of the public who objects merely informs the mind of the Court 
to enable it rightly to exercise its discretion whether to grant that privilege 
or not. A decision that a licence should not be granted is a decision that it 
would not be for the public benefit to grant it. It is not a decision that the 
objector has a right to have it refused. It is not properly speaking, a deter-
mination in his favour. It is, I think, a fallacy to treat the refusal as neces-
sarily induced by a particular objector. Every member of the local commu-
nity might object. Would they all, then, become ‘the other party?’ There is, 
“in truth no lis, no controversy inter partes, and no decision in favour of 
one of them and against the other, unless, indeed, the entire public are re-
garded as the other party, for if a licence be refused on the ground that it 
was not needed to supply the legitimate wants of the neighbourhood, the 
decision is really in favour of the public at large.” 

In the same case the late Master of the Rolls Lord Justice Collins, said: 
“The key to the position appears to be that the Justices, in dealing with li-
cences, are not a judicial body; that they are deliberately appointed because 
from their circumstances they are likely to have local knowledge and it 
cannot have been the intention of the Legislature that they should divest 
themselves of all such knowledge in dealing with questions of licences. It 
would be a great public misfortune if they were bound to determine the 
question merely on materials provided by the individual who happened to 
object, and were constrained to sit by in silence although they had reason to 
suppose that there were very good grounds which ought to be inquired into 
before the matter was decided, and yet, if they were debarred from making 
an objection or causing one to be made, these facts never could be inquired 
into, and the licence would have to be disposed of without the necessary 
investigation.” 

Further in that same case Lord Justice Mathew expressed an opinion 
much in point in this case. He said: “I see no reason to doubt the authority 
of the case referred to by the Master of the Rolls, which sanctions the con-
clusion that objections may be made from the Bench in open Court, and 
may afterwards be investigated upon proper notice to the applicant to at-
tend and answer the objections. The argument for the appellant would in-
volve this consequence—that the Magistrates, if there were no objector, 
would be bound to renew the licence, though they knew, or had been fur-
nished with reliable information, that the application ought to be refused.” 

The wording of the relevant sections of the Ordinance requires no re-
search to interpret its clear and unambiguous meaning. This Court has no 
need or right to go beyond those words. It is 
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possible that a procedure has grown up, and to such extraneous influences 
as tropical lassitude or, what is far more than likely, the notorious wretched 
surroundings in which most Colonial Magistrates are overworked, but 
those causes should not affect the statutory duties cast upon the Magis-
trates. 

In accepting the opinions of the English Judges I have cited above as 
guidance in forming my opinion in this matter, I wish to make it quite clear 
that I am not overlooking the possibility that the Board may have been in a 
position to supply from their own knowledge some of the information they 
required to justify the issue of this licence. The position, as I see it, is that 
they have expressly shut out that possibility, when preparing the record, 
and that there is no indication upon which this Court could rightly infer that 
the Board did in fact consider anything else, except the evidence of the ap-
pellant. They say nothing to modify, in any way, their ruling that the bur-
den of proof in this matter was on the appellant. 

I do not propose dealing at length with the “red herrings” which 
learned counsel so adroitly drew across the trail in the course of plausible 
argument. The question of the necessity of the personal appearance of the 
applicant, of course refers only to applications for renewal of licences al-
ready issued, the differences of procedure between new issues and trans-
fers, on the one hand and renewals on the other hand is very clearly dealt 
with in the statute which sets out the information, documents, etc., which 
should be before the Board in the several instances. They vary in each case. 

I should perhaps, apologise for the length of my judgment, but I regard 
this matter of very grave importance. Speaking from over 30 years’ practi-
cal experience in the criminal courts of England and several Colonies, there 
is no doubt in my mind that the abuse of alcohol is the direct or indirect 
cause of a very high percentage of crime. A Board which has accepted the 
principle that it has no alternative but to grant a licence when the evidence 
of an objector—seeking to protect his own financial interests—fails to sat-
isfy the Board that he has proved that aspect of the application before them, 
creates a principle and a policy constituting a complete betrayal of the in-
terests of the community of the district concerned. 

Such a policy and principle run contrary to that upheld by the English 
Courts for over a century. No interpretation of the local legislation, unless 
the clear and unambiguous language used therein is twisted out of its natu-
ral meaning, could in my opinion support such an interpretation. 

In these circumstances I hold that the appellant should succeed in his 
appeal because at the hearing of his appeal it has been proved to my satis-
faction that a material illegality in procedure 
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did take place at the hearing of the application for transfer of the respon-
dent. 

I am satisfied that the Board did not appreciate that their duty lay, not 
only in the consideration of the case of the objector, but the wider duty of 
considering various other aspects affecting the good order of that commu-
nity. 

I admit that this illegality did not arise solely in the consideration of the 
case of the objector but that admission does not deter me from holding that 
if it is proved that a material illegality did arise at the hearing—at which 
the objection of the appellant formed a part of the matter under considera-
tion—then this Court should direct a re-hearing of the whole application. It 
would be most undesirable to split the issue, and I am prepared, in any 
case, to go so far as that in an attempt to protect a community concerned. 

In arriving at this judgment I regret to find myself “ploughing a lonely 
furrow,” but I have felt some consolation from the support given by the 
number of Judges whose opinions I have cited. 

My judgment is that this case should be returned to the Board for re-
hearing of the application of the respondent. 

Were my judgment the judgment of the Court, in the circumstances of 
the case I do not consider any order for costs should be made. 

Appeal dismissed. 

Solicitors: V. D P. Woolford, for the appellant;  
F. Dias, O.B E, for the respondent. 
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MCDONALD HEBERT LEUNG 

v.  

DORIS LEUNG. 

[1938. No. 16.—DEMERARA.] 

BEFORE CREAN, C.J. 1938. APRIL 11; MAY 11. 

Matrimonial causes—Restitution of conjugal rights—Acts of cruelty and vio-
lence—Reasonable apprehension of danger of life, limb or health—Just cause for 
leaving matrimonial home. 

Matrimonial causes—Petition for restitution of conjugal rights—Dismissal 
of—Custody of children—Whether order can be made. 

It is a defence to a petition by a husband for restitution of conjugal rights that 
he committed such acts of cruelty and violence on the wife as might cause a rea-
sonable apprehension in her mind of danger to her life, limb or health. 

Quaere: Whether where a petition for restitution of conjugal rights has been 
dismissed, the Court has power to make an order as to the custody of the chil-
dren of the marriage. 

Petition by a husband for restitution of conjugal rights. In her answer 
the wife alleged acts of cruelty and violence committed on her by her hus-
band as a result of which she alleged that she had just cause for leaving her 
husband. 

J. A. Luckhoo, K.C., for the petitioner.  

J. L. Wills, for the respondent. 

Cur. adv. vult. 

CREAN, C.J.: This petition is filed by McDonald Hebert Leung for res-
titution of conjugal rights. Doris Leung his wife the respondent and he 
were married at St. Philip’s Church, Georgetown, on the 22nd day of Janu-
ary, 1930. 

The parties lived together at Bel Air up to September, 1937, when the 
respondent left him and went to live with her mother. Since that date she 
has lived apart from him and so the petitioner now prays that she do return 
to him and render him conjugal rights. 

In her answer to the above petition the respondent admits that she left 
the petitioner in September, 1937, but pleads she had just cause for so do-
ing. And in this answer she alleges many acts of cruelty and violence by 
the petitioner the last of which occurred in September, 1937, when on the 
East Coast road he knocked her off his bicycle on which she was riding and 
struck her on the eye. 

It is said by the respondent in her evidence that in November, 1932, the 
petitioner caught her by the throat and went to a 
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drawer out of which he took a revolver and threatened to shoot her. 

On account of this incident the respondent left the petitioner’s house, 
but later she returned, and in November, 1933, she alleges he again as-
saulted her, this time with an iron cow brand. 

In 1935 she says that he again assaulted her by catching her by the 
throat. And in Water Street at a later date he threatened her, used the most 
abusive language and said he would do 6 months for her. 

Proceedings were instituted by her in the Magistrate’s Court against the 
petitioner in 1935 to answer for his behaviour; but, after they were amica-
bly settled the respondent says he again assaulted her by throwing water 
over her when she was in bed putting her out of the house and keeping her 
in the yard till 3 a.m. 

In a petition for restitution of conjugal rights one of the defences is, 
that the respondent had just cause for leaving the matrimonial home. In this 
case the respondent pleads that the conduct of the petitioner justified her in 
leaving his home and if her evidence is to be believed then it is quite mani-
fest that she had abundant cause for leaving the petitioner. 

All the allegations as to cruelty by the petitioner are denied by him but 
the incident of the 22nd September, 1937, when the respondent says he 
struck her on the eye is corroborated by the doctor who examined her on 
the following morning. And the very unpleasant incident in Water Street 
described by the respondent when she was treated scandalously by the peti-
tioner is also corroborated. With this corroboration before me and the ad-
missions of the petitioner himself that proceedings in the Magistrate’s 
Court were brought against him on three different occasions since the year 
1935 for offences against the respondent I must accept her evidence and on 
that evidence I find she had just cause for leaving the petitioner and re-
maining apart from him. 

It is submitted by Mr. Luckhoo on behalf of the petitioner that the acts 
of cruelty alleged against him were condoned by the respondent, in that she 
returned to his house and lived with him after their occurrence. The evi-
dence does show that she returned to him several times but there is no evi-
dence whatever as to her return after the assault on the 22nd September, 
1937. And that incident alone would be a just cause for her remaining apart 
from him because it is such as might cause a reasonable apprehension in 
her mind of danger to her life, limb or health. And it might be argued for 
the purposes of this case that the last mentioned assault had the effect of 
reviving the former acts of cruelty about which the respondent has given 
evidence. The case of Moss v. Moss (1916) Probate Division, 155, seems to 
me on all fours with this case and is a strong authority in favour of the re-
spondent. 

In this petition the petitioner also prays for an order giving 
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him custody of the children, and in the defence the respondent too ask for 
their custody. But, I doubt if there is power in these proceedings to make 
such an order. And even if there were power, I am inclined to think it 
would be injudicious to make such an order, as I am of opinion that the 
differences between the parties and their separation, are only a temporary 
affair. 

Both parties appear to me to be most respectable people, who have 
made no allegations of misconduct against each other, and they seem to be 
fond of each other, in spite of the husband’s violent conduct from time to 
time. This violence of the husband I imagine is largely due to highly strung 
nerves brought on by the state of discomfort in which he and his wife lived. 
And if he had a comfortable home for the respondent and some certain in-
come to support her and the children I have no doubt they could live quite 
happily together. 

The petition is refused with costs. 
Petition dismissed. 

Solicitors: D. P. Debidin; J. E. Too Chung. 
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RAMSALUK, Plaintiff, 

v.  
RAHIM BACCHUS, Defendant. 

[1937. No. 103.—DEMERARA] 

BEFORE LANGLEY, J. 1938, JUNE 2, 3. 

Money lender—Not keeping proper books—Excessive interest—Re-opening 
transaction—Money-lenders Ordinance, cap. 68, s. 3 (1). 

Money-lending transaction re-opened and no sum allowed to the moneylender 
for interest. 

Action by a registered money-lender on a promissory note. 

E. V. Luckhoo, for the plaintiff.  

C. V. Wight, for the defendant. 

LANGLEY, J. said in the course of his judgment: What is very much 
more serious in the plaintiff’s misconduct is that he has been keeping no 
proper books of account, although he is trading in money as a money-
lender. I am compelled to find that he has charged excessive interest, or 
rather interest for excessive periods, which has the same effect of over-
charging his customer. There is in my opinion a primary duty laid on the 
plaintiff to keep proper books of account. I am satisfied that he did not 
keep any proper record of the payments made by the defendant, or of the 
dates on which the payments were made. This means that the Court is un-
able to fix with accuracy the amount of interest due. Had he shown any 
respect for his oath as a witness I might have fixed some arbitrary date 
within the periods mentioned by reliable witnesses. His conduct does not 
justify the adoption of that course. I therefore allow no amount for interest, 
as there is insufficient evidence to support an award. 

Solicitor: A. G. King, for defendant. 
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JOHN REGO, (Defendant) Appellant, 

v. 

NURSE MELVILLE, (Plaintiff) Respondent. 

[1938. No. 52.—DEMERARA.] 

BEFORE FULL COURT: VERITY, C.J. (ACTING), & LANGLEY, J. 

1938. MAY 3; JUNE 17. 

Detinue—Goods not in custody, control or disposition of defendant—Control 
in hands of plaintiff—Whether action for detinue will lie—Pawnbroking Ordi-
nance, cap. 69, s. 19. 

An action for detinue will not lie in circumstances where not only are the 
goods not in the custody, control or disposition of the defendant, but their con-
trol is actually in the hands of the plaintiff. 

M. lent a gold chain to B. so that R. might raise money by pledging it R, 
promising to redeem the chain and to return it to M. on demand. B. delivered the 
pawnticket evidencing the pledging of the chain to F. as his agent for safe cus-
tody. On August 11, 1936, F, shewed M. the Pawnticket, and M. refused to hand 
it back to F. On the hearing of the action by M. against R. for detinue of the 
chain, M. produced the pawnticket from her own possession. 

Held, that at all times subsequent to August 11, 1936, M. was in a position to 
recover the chain from the pawnbroker on presentation of the ticket and tender 
of payment for the loan and profit: that at no time between that date and the time 
of the action was it within the power of R. to redeem the pledge, this power be-
ing withheld from him by the defendant herself; and that the action for detinue 
must therefore fail. 

Appeal by the defendant from a decision of Mr. A. V. Crane, Senior 
Stipendiary Magistrate, Georgetown Judicial District. The facts and argu-
ments appear from the judgment. 

S. I. Cyrus, for appellant. 
H. A. Bruton, solicitor, for respondent. 

Cur. adv. vult. 
The judgment of the Court was delivered by the acting Chief Justice as 

follows:— 
This is an appeal from a judgment of the Magistrate’s Court of the 

Georgetown Judicial District in its civil jurisdiction awarding damages to 
the respondent in an action brought by her for the delivery of a gold chain 
alleged to be wrongfully and illegally detained by the appellant after de-
mand made without effect. 

The material facts found by the Magistrate are that the respondent lent 
a gold chain to the appellant so that he might raise money by pledging the 
chain, the appellant promising to redeem the chain, and return it to the re-
spondent on demand; and that the appellant delivered the pawnticket evi-
dencing the 
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pledging of the chain to a third party as his agent for safe custody. With 
these findings of fact we see no reason to disagree. 

In his reasons for judgment, however, the learned Magistrate proceeds 
to state that “the defendants duty . . . is to redeem it and redeliver it to the 
“bailor on demand and he had the means of obtaining the chain from the 
“pawnbroker, i.e., possession of the pawnticket, in the hands of Marie Fer-
“nandes.”  

It appears clear that the learned Magistrate in this regard misdirected 
himself as to the evidence, for the plaintiff herself states that “on the 11th 
“August, 1936, Marie Fernandes gave me a pawnticket which referred to 
“the second gold chain.” This is the chain claimed by her in these proceed-
ings. Further, the plaintiff produced from her own possession this pawn-
ticket, Exhibit “A.” Marie Fernandes, the appellant’s agent states “I 
“showed the plaintiff Exhibit “A” and she refused to hand it back to me.” 
There is no evidence to controvert these assertions and the learned Magis-
trate erred in finding that the defendant had the means of obtaining the 
chain from the pawnbrokers, the ticket, which by virtue of section 19 of the 
Pawnbroking Ordinance, Ch. 69 entitled the holder for the time being to 
redeem the pledge, being in the hands of the plaintiff herself from 11th 
August, 1936 until the action was brought in October, 1937. There is no 
evidence that the plaintiff made demand for delivery prior to August, 1937, 
though there is evidence that she made such demand subsequent thereto 
and while the ticket was in her own possession. 

It is clear therefore that the first ground of appeal must succeed. No ac-
tion for detinue will lie in circumstances where not only are the goods not 
in the custody, control or disposition of the defendant but where their con-
trol is actually in the hands of the plaintiff. At all times subsequent to 11th 
August, 1936, the respondent was in a position to recover the chain from 
the pawnbroker on presentation of the ticket and tender of payment for the 
loan and profit. At no time between that date and the time of the action was 
it within the power of the appellant to redeem the pledge, this power being 
withheld from him by the respondent herself. 

There can be no order for the delivery of the chain nor any judgment 
for damage which the respondent in these circumstances has not suffered. 

The appeal is therefore allowed with costs. The judgment of the 
learned Magistrate is reversed and judgment entered for the defendant with 
costs in the Court below to be taxed. 

The costs of this appeal are fixed at $37. 
Appeal allowed. 
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JAMES FRANK HENDERSON, (Defendant) Appellant, 

v.  
SEERNAITHALLY, (Plaintiff) Respondent. 

[1938. No. 84.—DEMERARA.] 
BEFORE FULL COURT: VERITY, C.J. (ACTING.) & LANGLEY, J. 

1938. MAY 3, 4; JUNE 17. 
Solicitor and client—Litigation—Duty of Solicitor—Nature and extent of.  
Solicitor and client—Negligence—of Solicitor—Pardonable error—Dis-

tinction. 

If a legal practitioner acting as a solicitor is to keep himself on the right side 
of the line which divides negligence from pardonable error, he must recognise 
fully the extent of his obligations to his client in the due preparation and presen-
tation of his client’s case. It is not sufficient for him to note the nature and sub-
stance of his client’s claim and forthwith initiate proceedings. He must make 
such proper inquiries as will make him master of his client’s case, he must de-
termine what evidence will be needed and so inform his client, he must obtain 
all necessary documents and information in his client’s possession and procure 
from other sources all evidence reasonably necessary to support his case. If he 
fails in these matters, he will be liable in damages for the consequences. 

In interpleader proceedings the claimant claimed certain goods seized in exe-
cution, and also claimed damages as against the execution creditor. The solicitor 
for the claimant failed to prove the levy. The magistrate offered to consider fa-
vourably any application for an adjournment which the solicitor might make to 
enable him to prove the levy, but the solicitor made no such application and the 
interpleader claim was dismissed. 

In an action by the claimant against his solicitor for damages for negligence, 
the solicitor admitted that he failed to follow the usual practice (of which he was 
aware and which he had always followed in previous matters) in proving the 
levy. In substitution for the previous practice, the solicitor adduced evidence 
which was obviously ineffective to prove the levy. 

Held (1) that by failing to prove the act of levy, the solicitor failed to tender 
proof of the identity of the goods his client claimed, and of the liability of the 
judgment debtor for any wrongful seizure; 

(2) that his failure to tender such proof was a failure to give effect to his own 
knowledge and experience in a matter of extreme simplicity; and 

(3) that it was conduct amounting to actionable negligence clearly distinguish-
able from pardonable error, and as such rendered the solicitor liable in damages. 

Appeal by the defendant from a decision of Mr. F. O. Low, Stipendiary 
Magistrate, Essequibo Judicial District, awarding damages to the plaintiff 
for the negligence of the defendant as the plaintiff’s solicitor in an inter-
pleader matter. 

S. L. Van B. Stafford, for the Appellant.  
L. M. F. Cabral, for the Respondent. 

Cur. adv. vult. 
The judgment of the Court was delivered by the acting Chief Justice as 

follows:— 
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This is an appeal from a judgment of the Stipendiary Magistrate of the 

Essequibo Judicial District awarding damages to the respondent in an ac-
tion for negligence by the appellant in his capacity as a solicitor. 

The alleged negligence arose from the conduct of interpleader proceed-
ings by the appellant acting as solicitor for the respondent whose claim was 
dismissed by the Magistrate. 

The learned Magistrate found that the appellant after specific denial of 
the levy by the judgment creditor and having received a suggestion from 
the Court that he apply for an adjournment to enable him to prove the mak-
ing of the levy failed to adopt that suggestion and closed his case without 
formal proof of the levy: that he had never requested his client to obtain a 
certified copy of the writ of execution, that he had neglected to obtain from 
his client such information as would enable him to advise his client as to 
the evidence required and that this conduct amounted to such negligence as 
rendered him liable to his client in damages. 

At the hearing of the interpleader proceedings there was adduced evi-
dence that the respondent purchased two oxen; that these cattle were seen 
at the police station two weeks later and were sold a week after by the bail-
iff. There was no evidence of the making of a levy and no evidence identi-
fying the cattle claimed by the respondent with any cattle levied by the 
bailiff under the writ of execution in the proceedings in which the bailiff 
made application for interpleader summonses. At the conclusion of the 
hearing the solicitor for the judgment creditor submitted that no levy had 
been proved. The present appellant submitted otherwise and the learned 
Magistrate reserved his decision which at the next court he recorded in the 
following terms; “Levy not proved. Claim dismissed.” 

At the hearing of this appeal, counsel for the appellant confined him-
self to one main ground of appeal; that the learned Magistrate erred when 
he held that actionable negligence was constituted by omission to adduce 
evidence of the act of levy on which the interpleader claim was founded, 
there being no necessity in law to adduce such evidence. 

The argument is ingenious and the proposition in the abstract might be 
considered as well founded. The fallacy of its practical application in the 
particular circumstances of this instance is readily demonstrable. 

The action dismissed by the Magistrate was an action by way of inter-
pleader summons in which the respondent in this appeal claimed certain 
goods and claimed also damages as against the execution creditor. Inter-
pleader proceedings were instituted by an application from the bailiff under 
sec. 57 (2) of the Summary Jurisdiction (Petty Debt) Ordinance, Ch. 15 
who by this means sought the relief which the statute affords him against a 
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claim made to goods seized by him in execution. The acts of levy is there-
fore the foundation of the proceedings and formal proof thereof by the 
claimant after the summons has been issued is quite clearly unnecessary. It 
is, however, necessary that the claimant should, as to the first part of his 
claim, establish the identity of the goods claimed with those which the bail-
iff has seized, and as to the second part of his claim that the execution 
creditor has by his conduct rendered himself personally liable for the 
wrongful seizure of the claimant’s goods. 

It is difficult to conceive circumstances in which proof of identity or of 
the execution creditor’s liability can be effected without proof of the act of 
levy, for it does not appear to be possible to prove that certain goods 
claimed are goods which have been levied unless the levy itself be proved 
nor does it appear possible to prove that the execution creditor is liable for 
wrongful seizure unless the seizure itself be proved. It is clear, therefore, 
that while the established practice of proving the levy is not based on the 
necessity of proving strictly that step in the proceedings to have been taken, 
its purpose is to provide the essential evidence identifying the goods 
claimed with those distrained. 

The appellant avers that he has been in practice for 11 years; he admits 
that he has conducted about 40 interpleader actions and been present at the 
hearing of about 20 others; he admitted that he had never before seen or 
followed the procedure adopted by him in the present case. It is patent that 
proof of the sale of certain goods, such as that produced in this case, cannot 
amount to proof that those goods were levied in any particular proceedings 
or under any particular warrant. Still less does such proof impute liability 
to the judgment creditor for wrongful seizure. It does not therefore in any 
way supply omission to follow the established practice of proving the act 
of levy by witnesses or by production of the writ or a copy thereof. The 
appellant omitted to follow the usual practice known to himself and fol-
lowed by him in the previous course of his practice, and having deprived 
himself of the protection he would have undoubtedly enjoyed by following 
the usual course, he substitutes evidence, which, on the face of it, is obvi-
ously ineffective, and this in spite of an offer made by the Magistrate to 
consider favourably any application for an adjournment which would have 
enabled him to supply his omission. 

This conduct the magistrate found to constitute such negligence as ren-
dered him liable in damages. There can be no doubt that the Magistrate was 
right. On the hearing of the interpleader proceedings the Magistrate cor-
rectly dismissed the claim, for by failing to prove the act of levy the solici-
tor failed to tender proof of the identity of the goods his client claimed and 
of the liability of the judgment creditor for any wrongful seizure. His fail-
ure to tender such proof was a failure to give effect to his own 
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knowledge and experience in a matter of extreme simplicity. Such conduct 
can find justification neither in the care exercised by the learned Magistrate 
in reserving his decision nor in the ingenuity of counsel in setting up a 
proposition of which the appellant himself appears to have had no concep-
tion and which is incapable of practical application to the circumstances. It 
is conduct amounting to actionable negligence clearly distinguishable from 
pardonable error and as such renders him liable in damages. 

The judgment of the Magistrate is therefore upheld and the appeal dis-
missed with costs. 

In view of certain views to which the appellant appears to have given 
expression in the course of his evidence in the Court below and in view of 
similar instances which have come to our notice in the courts of first in-
stance over which we severally preside we think that the obligations of a 
legal practitioner acting as a solicitor cannot be too highly stressed. If he is 
to keep himself on the right side of the line which divides negligence from 
pardonable error he must recognise fully the extent of his obligations to his 
client in the due preparation and presentation of his client’s case. It is not 
sufficient for him to note the nature and substance of his client’s claim and 
forthwith initiate proceedings; he must make such proper inquiries as will 
make him master of his client’s case; he must determine what evidence will 
be needed and so inform his client; he must obtain all necessary documents 
and information in his client’s possession and procure from other sources 
all evidence reasonably necessary to support his case. If he fails in these 
matters he will be liable for the consequences, a liability which may not 
only sound in damages far beyond his immediate resources but prejudi-
cially affect his future practice and livelihood. 

The costs of this appeal are fixed at $25. 
Appeal dismissed. 
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FLORENCE BENJAMIN, et al, Plaintiffs, 

v. 

HYDERALLY, Defendant. 

[1937. No. 231.—DEMERARA.] 

BEFORE VERITY, C.J. (ACTING). 1938. MAY 31; JULY 1. 

Judgment—Wrong in law—Setting aside—At instance of third party—Not 
permissible. 

Even though a judgment of a Court is wrong in law, it cannot be set aside at 
the instance of a third party. 

S. I. Cyrus, for the plaintiff. 

K. S. Stoby, for the defendant. 

Cur. adv. vult. 

VERITY, C.J. (ACTING): In this case the plaintiffs seek a declaration 
that opposition entered by them to a certain sale at execution is well 
founded and they claim also an injunction restraining the said sale and an 
order setting aside the judgment under which execution issued. 

The case is extremely unsatisfactory in that it is difficult to discover 
from the Statement of Claim the precise nature of the claim or the grounds 
upon which it is based, while little care appears to have been exercised in 
securing the evidence necessary to support the shifting arguments em-
ployed by counsel in the course of the hearing. 

It would appear however that the claim by the first named plaintiff is 
based upon the alleged sale to her of the lands taken in execution. It is ad-
mitted however that no transport was ever passed in furtherance of this 
agreement for sale. The necessity therefore arises to allege and prove that 
the judgment was collusive and with the intent to defraud the plaintiff of 
her equitable rights and counsel for the plaintiff agrees that if there was no 
collusion this plaintiff’s claim must fail. He sets up however the following 
propositions: that the judgment should be set aside and execution stayed 
because the judgment is incorrect being a judgment against the estate of a 
deceased person in respect of a debt incurred by his executor; that the ex-
ecutor and the judgment creditor knew it to be an incorrect judgment but 
nevertheless sought in collusion to obtain it, and did in fact obtain it in or-
der to exclude the rights of the present plaintiff. It is to me a novel pro-
position that the judgment of a court may be set aside at the instance of a 
third party because it is wrong in law, but assuming that such a proposition 
is in any way tenable it would at the least depend on the establishment of 
certain facts. In this case the only relevant facts 
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proved, admitted or deemed to be admitted by reason of their positive 
statement as facts in the pleading of the defence, are that one Richard 
Stephens the personal representative of the estates of Alexander Stephens 
and Elizabeth Stephens borrowed a sum of money from the defendant, that 
execution was issued at the defendant’s instance against Richard Stephens 
in his capacity as such personal representative, and that certain lands which 
formed part of those estates have been taken in execution. Upon so frail a 
foundation is the proposition built. This Court is asked to set aside a judg-
ment, the existence and identity of which have not been proved, of an uni-
dentified Court on a date unknown; there being no evidence as to the nature 
or particulars of the claim or the evidence, if any, adduced in support 
thereof, and no evidence of the terms of the judgment or whether it was 
resisted or entered by consent. In support of this astonishing submission it 
was argued that it was obtained by collusion of the parties, and that they 
must be presumed to have known that such a judgment was bad in law be-
cause of the maxim “Ignorance of the law is no excuse,” and that, armed 
with this purely presumptive knowledge, they relied upon the Court’s igno-
rance of the law in order to obtain a judgment which counsel hesitates to 
call fraudulent. Their collusion is said to be evidenced by the haste with 
which judgment is entered, although there is no proof of its date, and by 
delay in issuing execution until the death of the individual of whose death 
there is no evidence. I listened to the development of this argument with 
patience not unmixed with amazement. I have carefully perused the plead-
ings and my notes both of the evidence and the argument lest I may have 
been mistaken in my understanding of the proposition put forward by 
counsel. It does not appear that I was mistaken, but it must appear patent 
that this proposition based upon such evidence is utterly untenable. 

There is no evidence to title or legal interest in the first-named plain-
tiff; there is no evidence of collusion on the part of judgment debtor and 
judgment creditor; there is no evidence upon which the judgment can be set 
aside, and this plaintiff’s claim must fail, as must also so much of the sec-
ond-named plaintiff’s claim as depends upon the setting aside of the judg-
ment or the collusion of the judgment debtor and judgment creditor. 

There remains that part of the second-named plaintiff’s claim based 
upon his alleged tenancy of the lands and restraint of any sale at execution 
which shall dispose of his growing crops. 

It is desirable in the first place to deal with the evidence adduced as to 
the commencement and the continuation of this tenancy. This evidence is 
hardly more satisfactory than any other part of this extraordinary case. 

The plaintiff himself alleges that in May, 1935, he arranged with Rich-
ard Stephens “to work the two lots of land” and “to pay him 
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$6 per year for each lot, to be paid “at end of crop each year.” No docu-
ment of any sort evidences this arrangement, and no witness corroborates 
the plaintiff save his wife. He further alleges that later Stephens told him 
that the lands belonged to Charles Liburd. There is produced a document 
from some undisclosed sources which the plaintiff states is signed by 
Stephens and dated the 1st April, 1935. This document purports to be an 
agreement by Stephens to deliver to Liburd, without consideration, 
Stephens’s interest in the lands. The plaintiff then alleges that on 1st June, 
1935, Stephens sold his wife the lands but told her that they belonged to 
Liburd who appears to have given a receipt for a sum paid on account of 
purchase money. It is significant that no mention was at this time made of 
the plaintiff tenancy, nor was it mentioned at a subsequent interview with 
the village overseer when arrangements were made to secure Mrs. Benja-
min’s title by a sale at execution for rates. 

In September, 1935 a letter is received by the plaintiff from a barrister 
consulted by Richard Stephens in which he repudiates on his client’s behalf 
any sale, but again no mention is made of any tenancy. The plaintiff states 
that on receipt of this letter he made no further payments to Liburd, that 
Liburd sued him and he paid. No evidence is tendered as to the nature of 
Liburd’s claim, but as Liburd purported to sell within one month of the al-
leged creation of the tenancy, it can hardly have been for rent. Mrs. Benja-
min makes reference to the same letter and states that she was sued by Li-
burd and paid. Again no evidence is produced as to the nature of this claim 
and, from its relation to the letter received by her husband and the joint 
keeping back of payments to Liburd, I have grave suspicions that the suit 
by Liburd referred to by both is one and the same, and that it sought to re-
cover the purchase money from the alleged sale of lots 30 and 442. In Oc-
tober, 1936, Mrs. Benjamin purported to sell lot 30 to Arthur Padmore, and 
again there is no reference to the plaintiff’s alleged tenancy of that lot. 

On this evidence I am asked to conclude that the plaintiff became the 
tenant of Stephens at a date subsequent to that upon which Stephens had 
purported to deliver the property to Liburd, that he subsequently became 
Liburd’s tenant, and, upon her purchase from Liburd, became his wife’s 
tenant and continued as such to the date of the levy, or that if Stephens did 
not divest himself of his interest, the plaintiff has remained in law his ten-
ant from year to year, even though there be no evidence that he has at any 
time paid rent to anyone. I am unable to accept either of these propositions. 
That he was ever his wife’s tenant I decline to believe in the absence of any 
specific allegation to that effect. That after the agreement for sale between 
Stephens, Liburd and Mrs. Benjamin the plaintiff ever considered himself 
to be or was considered by Stephens to be Stephens’s tenant is equally be-
yond 



 101
the bounds of belief. If there was in fact a tenancy at any time and this de-
pends solely upon the assertion of the plaintiffs, I am satisfied that it was 
intended to be determined and was in fact determined by the subsequent 
transactions between all the parties on 1st June, 1935. 

I find, therefore, that at the date of the levy the second-named plaintiff 
had no interest in the land taken in execution. He has therefore no right to 
oppose the sale. As I have also determined that the first-named plaintiff has 
no such right, I am unable to declare their opposition well founded, and 
judgment will be entered for the defendant with costs. 

I have had occasion in the course of this judgment to comment ad-
versely on the way in which this case was presented for my consideration. I 
would add that the very considerable energy and ingenuity displayed by 
counsel at the hearing would have been better employed before the action 
was brought in careful consideration of his instructions, and in determining 
what was the legal position of his clients, what was the precise nature of 
their claim, and what evidence would be necessary to support such submis-
sions as he might then consider appropriate in regard thereto. 

Judgment for defendant. 
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