
At the time of going to   press,   an official intimation was received   by   
His Excellency the   Governor   to   the   effect   that His Majesty the King 
had been pleased to confer the honour of Knighthood upon Mr. Justice 
Berkeley, now acting Chief Justice.
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CASES 
DETERMINED IN THE 

SUPREME COURT OF BRITISH GUIANA. 
HUMPHRYS v. JARAD, et al. 

[No. 266 OF 1924.] 

WARDEN'S APPEAL. 

1925.   JANUARY 6, 12.   BEFORE DOUGLASS, J. 

Mining dispute—Determination thereof—Appeal therefrom—Procedure—
Mining Ordinance, 1920, sections 91 to 97—Reasons of appeal—Form—Whether 
rules as to appeals from Magistrates to be followed—Decision against the weight 
of evidence— Whether a proper ground of appeal—Magistrates' Decisions 
(Appeals) Ordinance, No 13 of) 1893, section 9—Service of notice and reasons of 
appeal—Ordinance No. 13 of 1893, section 48,—Personal service—Meaning of 
Mining Regulations, 1924, regs. 3 (2), 5 (4)—Registered address—Service by 
registered post—Whether delivery at registered address sufficient—Effect of 
delivery to counsel representing respondent before the Warden—Insufficiency of 
security—Application for increase—Whether waiver of bad service—Proceedings 
before Warden—Whether an action—Rules of Court, 1900, Order 3. r, 1: 

It is incumbent on a person who seeks to appeal from the determination of a 
mining dispute by the Commissioner, Assistant Commissioner or Warden, that 
he should comply strictly with the provisions of section 9 of the Magistrates' 
Courts Decisions (Appeals) Ordinance No. 13 of 1893 as to the manner in which 
reasons of appeal should be framed. Any reason of appeal which is not in 
conformity with the rules laid down by that section will be struck out. 

It is not a proper ground of appeal that the decision is against the weight of 
evidence, 

In appeals from the Warden under the Mining Ordinance and Regulations it is 
not sufficient to serve notice of and reasons of appeal by leaving it at the 
registered address of the respondent under those Regulations or by delivering it 
to the person who appeared for the respondent on the hearing of the dispute 
before the Warden,   Any such service is bad. 

Proceedings before the Warden are not an "action" within the meaning of the 
rules of Court. 

Appeal by the complainant Hubert Chester Humphrys, Barrister-at-
Law, from the determination of a mining dispute by the Assistant 
Commissioner of Lands and Mines in which the complaint was dismissed. 
The complainant appealed of the ground that the decision was against the 
weight of evidence. It is provided by section 92 of the Mining Ordinance 
(No. 34 of) 1920 that the notice of appeal may be served "personally or by 
registered letter." The registered addresses of the respondents for the 
purpose of the mining dispute were at the chambers of 
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their respective counsel. The complainant did not serve the respondents 
personally; neither did he use the medium of a registered letter. He left the 
notice of and reasons of appeal at the registered addresses of the 
respondents, and, in addition, served copies on the counsel who appeared 
for the respondents before the Assistant Commissioner. 

S. J. Van Sertima, for the respondents Peter Jarad, Adolphus Crawford, 
Aaron Benn and Stephen Collins objected (1) that the service was bad, and 
(2) that if not, there were no proper reasons of appeal before the court. 

Mc Lean Ogle, for the respondent Eugene Thompson, in support. 
H. C. Humphrys, for the appellant. 

Cur. adv. vult. 

DOUGLASS, J.: Since this appeal was entered John Jackson the sixth 
defendant, has died. Mr. Van Sertima on behalf of the first four defendants 
takes two preliminary objections to the appeal being heard, and Mr. McL. 
Ogle for Eugene Thompson, the fifth defendant, supports his contention. 
First: That the reasons of appeal do not comply with the requirements of 
the ordinance under which the appeal is brought, for there is no right of 
appeal on the ground that the decision of the Assistant Commissioner is 
wrong as being "contrary to the weight of evidence," the only reason on 
which the appellant's right purports to be founded. 

And second: That the service of the notices of appeal and of the 
reasons of Appeal is bad, and it must therefore fail. The right of appeal 
from the decision of the Commissioner of Lands and Mines and the 
procedure to be observed, are contained in sections 91 to 97 of the Mining 
(Consolidation) Ordinance, 1920, hereinafter referred to as "the 
ordinance." Section 91 says that “any person who is aggrieved by any 
“decision . . . . may appeal from such decision to the Supreme Court, the 
“court shall have full jurisdiction to hear and determine all questions of 
“fact and law between the parties raised in appeal.” This section may here 
be usefully compared with section 6 of the Balata Ordinance, 1911, as 
counsel for the first four respondents made a point of the difference 
between them in his argument; it reads: “Any person who is aggrieved by 
“any decision . . . may appeal from such decision to the Supreme Court on 
“any question of fact or of law, and the court . . . shall have full power to 
“hear and determine all questions of fact and of law between the parties 
“raised on appeal.” 
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Section 94 of the ordinance declares that “subject to the provisions of 

“this ordinance, the practice and procedure in respect of any such appeal 
“shall be the same as the practice and procedure for the time being in force 
“in the court in respect of appeals from the decisions of Magistrates.” That 
practice and procedure is contained in Ordinance No. 13 of 1893, section 9 
of which enacts, “a notice of reasons for appeal may set forth all or any of 
“the following reasons, and no others, that is to  say,” (and here follow ten 
heads of reason, but only No. 8 is applicable and now in question) “that the 
“decision is altogether unwarranted by the evidence in like manner as if 
“the case had been tried by a jury there would not have been sufficient 
“evidence to sustain the verdict.” It is, I understand, conceded by learned 
counsel for the appellant,—and, even were it not so, I should consider 
myself bound by the decision on appeal in Santos & Co. v. Nunes (A.J. 
22.3.02),—that this sub-section 9 (8) of the said ordinance does not allow 
an appeal on the ground that the decision is against the weight of evidence, 
and in his decision the learned judge concludes that even if an appeal on 
the ground that the decision is against the weight of evidence were' 
allowed, no court would interfere with the finding of the magistrate in that 
case. It follows that unless the ordinance contains some special provision, 
the reasons for appeal are bad, but-learned counsel for the appellant 
contends that such a special provision is contained in section 91, viz., "To 
hear and determine all questions of fact and of law," meaning thereby as 
he argues that the scope of reasons allowed by section 9 of Ordinance No. 
13 of 1893 is extended to permit of the appeal judge deciding whether or 
no the decision of the Assistant Commissioner is contrary to the weight of 
evidence. Mr. Van Sertima's answer to this was that these words in no way 
extend the court's powers or permit the appellant to give reasons of appeal 
that do not lie within section 9 of Ordinance No. 13 of 1893, for had it 
been so intended the section (section 91) would have included words 
similar to those in the Balata Ordinance that the person aggrieved may 
appeal "on any question of fact or law." The ordinance of 1920 is a re-
enactment with additions and amendments of the Mining Ordinance, No. 1 
of 1903, and the corresponding section (section 72) contained similar 
words to section 91, yet the special words of section 6 of the Balata 
Ordinance, 1911, extending an appellant's rights were not included. The 
section only gives the court jurisdiction to hear and determine all questions 
of fact and law . . . . .raised on appeal, for those "facts and law" one must 
refer to section 9 of the Magistrates' Decisions (Appeals) Ordinance, 1893; 
I cannot presume that the omission of the special words contained in the 
Balata Ordinance is a mistake; in 
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the words of the learned Chief Justice in Da Silva v. Melville and others 
(1919. L.R.B.G. 65) "the terms of section 9 of the ordinance (No. 13 of 
1893) have to be obeyed," and I can only arrive at the decision that there is 
no appeal before the court to decide on. 

To take the second objection, to the service of the notice of appeal and 
reasons of appeal—The service of notice of appeal is not specifically 
provided for by the ordinance, and therefore, one must refer to the 
Magistrates' Decisions (Appeals) Ordinance, 1893, section 5 (2) of which 
directs that if notice is not given in open court notice must be served "upon 
the magistrate and upon the opposite party," and section 48 permits service 
through the registered post, but section 92 of the ordinance directs notice of 
reasons of appeal to be served "either personally or by registered letter 
upon the Commissioner and upon the opposite party." An affidavit of 
service has been filed in these proceedings showing that in the case of the 
defendants E, Thompson and J. Jackson notice of appeal and of reasons of 
appeal were served by leaving copies of the same with Mr. McLean Ogle, 
barrister-at-law, at his chambers, Georgetown, and that in the case of the 
first four defendants notice of appeal and of reasons of appeal were served 
by leaving copies with Mr. S. J. Van Sertima, barrister-at-law, at his 
chambers, Georgetown, and that at the time of such service of the said 
notices copies were duly served on their counsel, S. J. Van Sertima and 
McL. Ogle. The court has then to decide if all or any of these services were 
effective and valid. It may be noted here that (1) there is no section of the 
ordinance authorising counsel or solicitor to appear on mining disputes 
determined under section 89, nor are they provided for by the Mining 
Regulations, 1924, and (2) the proceedings conducted by the 
Commissioner or Warden are not " an action" within the meaning of the 
Rules of Court, 1900, (See Order III., r. 1). How then does the appellant 
justify his mode of service of (a) the notice of appeal and (b) the notice of 
reasons for appeal? It was suggested that the service of either notice was 
sufficient if it complied with the Mining Regulations, 1924, rule 3 (2) of 
which provides that the application for a prospecting licence must contain 
an address in Georgetown called a “registered address” at which “all 
notices or other process necessary for the purpose of these regulations may 
be served,” and rule 5 (4) “Delivery of any notice or process required by 
“these regulations at a  registered address for the time being shall have the 
“same effect as personal service.” There is nothing before me to show that 
the addresses given of the respective counsel were the registered addresses 
of their clients, but assuming for 
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the moment that that was so, learned counsel for the appellants directs the 
court's attention to Medas v. Headley (B.G.L.J.) 27/11/13 where Mr. 
(acting) Justice Hill in giving judgment on an objection taken in limine that 
"the service of reasons of appeal on the respondent was bad," said: "An 
applicant for a prospecting licence gives a registered address; he cannot 
change it except he does certain things (Rule 5 (3)) and delivery of any 
notice or process at a registered address has the same effect as personal 
service. The service in this appeal was made at the registered address of the 
respondent and is therefore personal such as is required under section 73 of 
Ordinance 1 of 1903" (the former Mining Ordinance). I may say at once I 
do not agree with this decision; in the first place proceedings in appeal are 
started by notice of intention to appeal under the procedure laid down in 
the Magistrates' Decisions (Appeals) Ordinance, 1893, and I cannot see my 
way to introduce regulations dealing with mining districts and the issue of 
licences into the practice and procedure of an appeal to the Supreme Court; 
and, secondly, I do not interpret the words "necessary for the purpose of 
these regulations" or "required by these regulations" as meaning more than 
they say, and in no case can they modify or alter the express directions 
contained in the ordinance or in the Magistrates' Decisions (Appeals) 
Ordinance as to service of appeal proceedings. The Mining Regulations are 
intended to carry out the objects of the subject matter dealt with in the 
ordinance; the proceedings to settle disputes under the ordinance are dealt 
with by sections 85 et seq., and Part X. of the Regulations, rule 171 (1) 
deals with service of process in such disputes, and would scarcely have 
directed—for it would have been unnecessary—service of the complaint on 
the opposite party to be "either personally or by leaving the same at his 
registered address in Georgetown," had rule 5 (4) been deemed applicable. 

To return then to the service of notice of appeal on the respondents' 
solicitors or counsel, the very point was raised in Swain et al v. Henery et 
al (B.G. "Official Gazette" 1/17/03 on an appeal from the decision of a 
single judge given on appeal from a decision of a Government officer's 
decision in a mining dispute. Bovell, C. J., said : “There is no rule of law 
“that I am aware of which lays down that in cases other than actions a 
“solicitor's retainer continues after the court's decision has been given, or 
“which would render the respondents' solicitor, on the hearing of the 
“appeal from the Government officer's decision, their agent to receive 
“notice of appeal.” I entirely agree with this statement, and the same 
remark would apply with even greater force to service of notice of reasons 
of appeal, when it is expressly stated that service must be either "personally 
or by registered letter," 
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All the cases referred to by Mr. Humphrys and which purported to 
extend the meaning of 'personal service' were in fact cases of personal 
service but in an irregular manner owing to the fraud or avoidance of the 
defendant, and are not applicable to the present circumstances. It was also 
suggested by learned counsel that as Mr. Van Sertima had applied for 
increased security he had waived any objection to the mode of service, and 
he relied on Lhoneux & Co. v. The Hong Kong, &c., Banking Corporation 
(1886) 56 L.J, Ch. 758. There is no similarity between that case and the 
present, Mr. Van Sertima has not applied for further security for costs, he 
drew the attention of the court to the late decision in Williams et al v. John 
et al (1924) L.R.B.G. page 31, indicating that the security was clearly not 
sufficient in the present instance and that he did not raise this as an 
objection but only to direct the court's attention if his substantive objec-
tions to the procedure were not upheld. 

The services of both notices were in my opinion invalid and for that 
reason, and because there are no valid reasons of appeal for the court to 
consider, this appeal must be dismissed with costs. 

Appeal dismissed. 

Solicitor for the appellant, W. S. Cameron. 

Solicitor for the respondents Peter Jarad, Adolphus Crawford, 
Aaron Benn and Stephen Collins, E. D. Clarke. 

Solicitor for the respondent Eugene Thompson,  S.  Wood Ogle. 

[An appeal to the Full Court of the Supreme Court has been lodged in 
this case.] 
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KOORBANALLY v. AZEEZ RAHAMAT. 
[No. 100 OF 1925.] 

FULL COURT. 
1925.    MAY 29; JUNE   12.  

BEFORE BERKELEY C.J. (ACTING) AND DOUGLASS, J. 

Magistrate's Courts—Appeals—Functions of Appeal Court—Appeal on 
questions of fact—Evidence in lower Court to go before the jury—Non-
interference by Appeal Court, 

per Berkeley, J.: Although I would have given the appellant the benefit of the 
doubt, I am unable to say that the Magistrate was wrong in arriving at the 
conclusion he did.   The appeal is therefore dismissed. 

per Douglass, J.: The Appeal Court will not interfere with the decision of a 
Magistrate provided there was sufficient evidence to entitle the Magistrate to 
leave the decision on the facts to himself as a jury. 

This was an appeal from the decision of Mr. C. H. E. Legge, Stipendiary 
Magistrate of the Georgetown Judicial District, convicting the appellant 
Koorbanally for stealing a fowl valued 96 cents, the property of Jane 
Rahamat. The facts sufficiently appear from the judgment of Berkeley, J. 

S. J. Van Sertima, for the appellant. 

H. C. F. Cox, for the respondent. 

BERKELEY, ACTG. C. J.: Appellant was convicted by the stipendiary 
magistrate of stealing a fowl valued ninety-six cents, the property of Jane 
Rahamat. 

The reasons of appeal are (1) that the decision is erroneous in point of 
law, (2) that it is altogether unwarranted by the evidence, (3) that the facts 
and circumstances preclude beyond a reasonable doubt the commission of 
the offence of larceny. The grounds for these reasons are set out under each 
head. 

The appellant is a servant of Mrs. Abrams who has a contract with the 
public hospital to supply that institution with fowls. 

The respondent and his wife occupy a house next to Mrs. Abrams. 
They were on friendly terms and when fowls strayed into Mrs. Abrams's 
yard they were returned to respondent's wife. They have now quarrelled 
and the friendship is at an end. 

The only eye-witness of the alleged larceny is Mantooran, the mother 
of the respondent who has lived in his house for fourteen years. She says 
that she saw appellant come out from under Mrs. Abrams's house with a 
black and white fowl, and he put it in the cart between the milk cans and 
told Edward (Grant) to "put this fowl in the milk can cart, put in the rest of 
the fowls and go along with them," she knew the fowl belonged to the 
daughter-in-law. 
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Cross-examined she says that she did not call out to the defendant. 
Mrs. Rahamat had only one black and white fowl, the comb was bent to the 
right side—it was so since it was a chicken. Mrs. Rahamat "counted her 
fowls, only two came and this one was missing" and, later on, "whatever 
fowls Jane had, came when she called them after I reported to her." In re-
examination she says "when Jane called her fowls, to make sure I waited 
five or six minutes." 

Jane Rahamat says she knows this fowl in court, it is hers. It is "black 
and white spotted," and has a "special mark—back of comb bent." In 
consequence of what her mother-in-law told her she called her fowls and 
fed them. "All my fowls came except this one which was missing," on the 
same afternoon she went to public hospital and identified it among other 
fowls. In cross-examination, "In my husband's presence at detective's 
request I identified the fowl."  It was one of four chickens raised together 
from the mother's eggs and this is the only one that came out the same 
colour as the mother. Her husband went with her to the hospital and she 
picked out her fowl amongst about twenty-seven others. She told the Issuer 
at the Hospital that the fowl had a twisted comb—she had eight fowls and 
only seven turned up. 

The respondent says that his wife made a report to him and on his 
advice she went to the police station and he followed later and saw her 
there. He went on to the hospital and saw twenty-eight fowls and 
recognised one among the lot as belonging to his wife,—the fowl in court. 
When his wife arrived she identified the same fowl. In cross-examination 
"my wife told me the missing fowl was black and white spotted fowl—
knew the back of comb was twisted. He only told Issuer at the hospital 'this 
is my fowl.' " 

Letitia Harper, who lives in the same yard, says I know this fowl 
belongs to Jane Rahamat. In cross-examination she says Mrs. Rahamat has 
about 13 fowls. 

Alphonso Adams, who is Issuer at Public Hospital, says he received 
twenty-eight fowls from Mrs. Abrams by two messengers. Respondent 
came about fowls—he examined them and picked up a black and white hen 
and claimed it and put it back amongst other fowls. An East Indian woman 
came and picked out same fowl. Cross-examined—Rahamat said some one 
coming to identify it.    I knew of no mark on fowl. 

This is the case for the complainant and it is to be noticed that 
Mantooran, although she knew the fowl put into the cart belonged to her 
daughter-in-law she never claimed it—yet to make sure she waited 5 or 6 
minutes while her daughter-in-law called her fowls. She also says (1) 
whatever fowls her daughter-in-law had, came when she called them (she 
had already said "only 2 
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came"), she never had another black and white fowl. Now her daughter-in-
law says (1) she had eight fowls and only 7 turned up and (2) that this fowl 
was the only one of four that was the same colour as its mother, Harper 
says she had about 13 fowls. Adams, Issuer of public hospital, who is the 
only independent witness, speaks as to both respondent and his wife 
identifying apart from each other the black and white hen, he knew of no 
mark on fowl. It is peculiar that his attention was not drawn to the bent 
comb and he carries the case no further inasmuch as it is admitted that a 
black and white fowl was one of 28 and that it was claimed both by 
respondent and appellant's mistress. 

The appellant denies that he took any fowl from under the house. He 
says that Mrs. Abrams, who is his aunt, came in her car with fowls which 
he and Grant took to the hospital and that the fowl in Court is one of the 
fowls he took to the hospital. Mary Cockfield says she had sold fowls to 
Mrs. Abrams more than once, on the day in question she sold to her 14 
fowls which she had bought in Berbice—one was black with white spots. 
Noticed no special mark. The fowl is now in court. She saw her buy fowls 
from other persons. 

Grant says that he works with Mrs. Abrams and was with her when she 
bought 22 fowls. Mary Cockfield was one who sold to her. They went to 
the, railway station and received 6 by train from the East Coast. They then 
had 28 fowls and went to hospital. The Issuer was out and they went home. 
The chauffeur, appellant and himself put the fowls into a cart (a slip got 
from the railway is put in and shows that Mrs. Abrams received 6 fowls). 
The fowl in court was one bought by Mrs. Abrams. 

Mrs. Abrams says she supplies the hospital with eggs, fowls, and milk, 
She bought 22 fowls from Mrs. Cockfield and others—14 from her. Then 
went to railway station and got 6 fowls with a slip. Went to hospital, the 
Issuer was out and went home in a car. Grant and chauffeur put the fowls 
into a cart in her yard and handed over to Grant to take to the hospital. In 
consequence of what she heard she went to the Detective Office where she 
saw P.C. Rahamat and appellant and Grant.  That the fowl now in court is 
one that she bought near the market. 

I find that the parties were not on good terms: that the witnesses 
differed as to the number of the fowls, that Mrs. Rahamat's statement that 
the "Issuer" at the hospital was told by her that the fowl had a twisted comb 
is in effect denied by the Issuer, that the evidence of the witnesses for the 
appellant is untouched by cross-examination and that Mary Cockfield 
identified the fowl as sold by her to Mrs. Abrams. 

I have set out the evidence at length and pointed out the discrepancies 
in the evidence of certain witnesses called by the 
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respondent, because in view of this evidence as it appears on the 
proceedings together with the evidence adduced on behalf of the appellant I 
should have given him the benefit of the doubt. The magistrate, however, 
having accepted as true the material facts deposed to by those witnesses I 
am unable to say that he was wrong in arriving at the conclusion he did. 
The appeal therefore is dismissed with costs. 

DOUGLASS, J.: The reasons of appeal are that (a) the decision is 
erroneous in point of law and (b), the decision is altogether unwarranted by 
the evidence, etc., as in the form set out in subsection 9 (8) of the 
Magistrates' Decisions (Appeals) Ordinance, 1893. 

With regard to (a) the identity of the chose in action is usually of 
crucial importance, and I cannot see that the fact there had been previous 
disputes over fowls rendered it more so, it must be remembered that the 
evidence for the appellant showed that the claim was always against his 
mistress, and fowls had been returned before then to the respondent's wife. 
To those who know these people the idea that they were returned for peace 
sake is ridiculous. I am quite satisfied as to the identity of the fowl, there is 
more evidence than is usual in these cases. 

With regard to (b), to deal shortly with each sub-head of (b) (2):— 
(a) That the peculiarity of the comb of a fowl could not be 

discovered in its early chicken-hood is a statement unsupported by 
any evidence, expert or otherwise. 

(b) The statement of the respondent "nobody drew my attention to it" 
is not necessarily inconsistent with his wife's statement unless we 
know what question was put, and in any event it might be the 
opinion of a husband who does not admit his wife's eyes are 
sharper than his. 

(c) and (d) Jane Rahamat is the person most likely to know how 
many fowls she kept and their colour. Mantooran said "I do not 
know if the mother is still alive or in the yard. I can't remember the 
colour of the mother." The slight differences of opinion of the 
witnesses referred to does not seem more inconsistent than is usual 
in cases of fowl, or animal, claims, I cannot remember any case in 
14 years' experience as a magistrate in which some witness did not 
differ in these respects. 

(e) That is not so. Adams said that respondent gave no reason for 
identifying it, and even if his wife told him of the comb, he could 
truly say "I know of no mark on fowl." To deal with sub-head (b) 
(3), (a) I have already remarked on, and in respect of (b), the 
evidence of Mrs. Cockfield is to the point, but although she 
believes the 
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fowl is hers she never noticed the peculiar comb and admitted she 
could not identify the other 13 fowls she had sold.  

In Macdoom v. Nobrega (Ap. J. 24.3.05) it was held that the court will 
not interfere in the finding of a magistrate "unless swayed by some 
misapprehension of law or principle, or so entirely inconsistent with what 
may appear to the court above the direct and palpable result of the 
evidence, as to appear unreasonable or perverse." This case was quoted 
with approval in Chung & Co. v. Calder (A. J. 8.11.07) by Lucie Smith, 
C.J., who also quoted from Lord Campbell's judgment in R. v. Goodrich et 
al (1850) 19 L.J.Q.B. 413, 416 as follows: "We call upon inferior 
jurisdictions to take the law from us, but we do not compel them to believe 
a particular witness." And a case earlier the same year was also referred to 
John v. Joseph (Ap. J. 27.6.07) — as laying down that the court on appeal 
will not interfere where there is some evidence to be left to a jury. 

The opinion of Sir Charles Major in Nurse v. Pherai (B.G.L.R. 1915, 
p. 80) in no way disagreed with the previous findings. 

It seems to me that there is only one question to be asked, if it had been 
a trial by jury was there sufficient evidence to entitle the magistrate to 
leave the decision on facts to the jury? If there was, there is nothing for this 
court to deal with, the magistrate sitting as that jury has seen the witnesses 
give their evidence and is better able to decide whether it is truthful or not 
than this court. In the face of the evidence of Mantooran, and of the 
tendency of Mrs. Abrams to appropriate fowls on former occasions and of 
the statement of the appellant that some one caught the fowl and gave it to 
him to sell—not as an admission of guilt but as showing he knew to whom 
it belonged—the magistrate would have been wrong in not leaving the case 
to the jury, and as a jury he was entitled to find the accused guilty. I see no 
reason to interfere with the magistrate's decision and I am of opinion that 
the appeal should be dismissed with costs. 

Appeal dismissed. 
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    In re MAJEEDAN, INFANT. 

   [No. 55 OF 1925.]  

1925.   JUNE 6, 16.   BEFORE M. J. BERKELEY, ACTG. C.J. 

Illegitimate infant—Death of mother—Right of father as against person to 
whom child entrusted by mother—Father's indifference to infant's welfare—
Welfare of infant considered. 

The mother of an illegitimate child ceased to cohabit with the child's father 
for about five years prior to her death, during which period she cohabited with 
D; in whose custody the child remained after the mother’s death. The father 
who had hitherto taken no interest in the child, petitioned for its custody.  D. 
had treated the child kindly. 

Held, that it was in the interest of the child that she should remain with D, to 
whom her mother had entrusted her. 

A. K. Amin, for the petitioner. 

L. Ramotar, solicitor, for the respondent. 
 Cur. adv. vult. 

BERKELEY, ACTING C.J.: The petitioner Abdool Azeez asks that his 
illegitimate child Majeedan be delivered over to him. He cohabited with 
her mother Miriam from 1911 to 1919 (or 1920) and the infant was born in 
November, 1918. In 1919 (or 1920) Miriam left his house and with her 
child went to the reporter Dathai and lived with him as his reputed wife 
until her death in December, 1924. From 1919 (or 1920) the reporter has 
maintained the child as his own and is unwilling to part with her. It seems 
that petitioner has never taken any interest in the child He and the reporter 
with the child have been interviewed by me. The child does not know her 
father and on being asked where her father was she pointed to the reporter. 
The petitioner admits that he lives by himself. In ex parte Guardians of St. 
Mary Abbots (1887) 51 J.P. 740 where the father of an illegitimate child 
had got possession of him (the mother having died) it was held that the 
guardians were entitled to recover the custody of the child but if they were 
satisfied that the father was bona fide willing and able to maintain the 
child they would act rightly in giving him up to his care. In the present 
case I am not satisfied, and I find that for the welfare of the child she 
should not be taken from the care of the reporter to whom she was 
entrusted by her mother and by whom she is kindly treated. The prayer of 
this petition is not granted. 

Petition dismissed. 
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AND BALATA ESTATES, LTD. 
[No. 16 OF 1925.] 

1925. MAY 7, 9, 16; JULY 4.   BEFORE W. J. DOUGLASS, J.  
Balata—Disputed ownership —Balata Ordinance No. 24 of 1911, sections 4, 6—Appeals 

thereunder—Whether to a single judge or to the Full Court—Appeals Regulation Ordinance 
No. 33 of 1922— Sales made thereunder—Supreme Court Ordinance No. 10 of 1915, section 
58—Whether royalty paid—Evidence of—Foundation of jurisdiction of Commissioner—
Whether Commissioner bound to seize and detain the balata in question—Criminal 
proceedings involved in a civil action— Criminal charge disclosed in pleadings—Obligation 
to prosecute the offender first—Definite process of deciding ownership granted by statute—
Whether this overrides any rule of common law, or of public policy—Judicial powers given to 
a ministerial officer by statute—To be strictly construed—Order of Commissioner under the 
Balata Ordinance, 1911, final 'inter partes'—Whether jurisdiction to award damages—
Evidence—Admissibility of letters between principal and agent—Commissioner bound by 
rules of evidence—Petty Debts Recovery Ordinance (No. 11 of) 1893— Evidence obtained by 
Commissioners otherwise than by oral examination in Court— Whether admissible—Decision 
against the weight of evidence—Appeal from a judge sitting without a jury—Function of 
Appeal Court—Onus probandi in Commissioner's Court the same as in civil actions. 

Notwithstanding the Appeals Regulation Ordinance, 1922, and the Rules made thereunder 
an appeal from a Commissioner sitting for the purposes of determining disputes arising under 
the Balata Ordinance No. 24 of 1911 still lies to a single judge of the Supreme Court, and not 
to the Full Court. 

No duty is imposed on a Commissioner under the Balata Ordinance, 1911, to seize and 
detain the disputed balata. 

Unless a criminal charge is expressly disclosed on the pleadings the obligation to prosecute 
therefor prior to] the hearing of a civil action founded on the same facts does not arise, 

By section 4 of the Balata Ordinance No. 24 of 1911 it is provided that ''previous to the 
payment of royalty all disputes as to the ownership of any balata upon any grant or in transit or 
located at any place within the colony may be decided by the Commissioner of Lands and 
Mines in the first instance or by any officer of the Department authorised by him in writing, at 
the request of any person claiming to be interested in the said balata, or of the licensee of the 
alleged grant of origin of the said balata, or of the person actually in possession of the balata." 

Held, that a definite process of deciding ownership is granted by the statute that the rules of 
common law or of public policy relating to actions are therefore overridden except in so far as 
they are retained by the Ordinance, and that notwithstanding that a criminal charge is disclosed 
in proceedings under the Ordinance there is no obligation to prosecute the offender before 
going on with the investigation of a claim for balata under the Ordinance. 

The Commissioner is bound by the rules of evidence. 
Letters passing between a principal and his agent or servant are not evidence in his favour 

nor even against him unless he has adopted the statements therein. No presumption of truth 
arises with regard to the declaration of a party or his agent when tendered in evidence in his 
own favour. 

The Commissioner telephoned a balata company and was informed that balata becomes 
dark if left for any time in the wet whilst in the Dalreys. 

Held, that such evidence was inadmissible and tainted his decision. 
By section 5 of the Balata Ordinance, 1911, it is provided that "the Commissioner shall have 

power to make such order as to the final disposition of the balata. . . as he may deem just." 
Held, (1) that the Commissioner has no power to make any order other than one with 

respect to the final disposition of the balata, that he has no power to award damages and none 
to award the claimant the value of the balata; 
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(2) that the Ordinance was never intended to oust the ordinary civil or criminal 
remedies of a person claiming balata that he alleges that he had been deprived of ; and 

(3) that, if the Commissioner's jurisdiction is invoked, his order as to the final 
disposition of the balata is final inter partes and can only be questioned on appeal, and 
not by independent proceedings in the  Supreme Court. 

In a claim under the Balata Ordinance No. 24 of 1911 the plaintiff, as in civil actions, 
cannot depend upon the weakness of the defendant's case but must prove what his claim 
asserts. 

Observations on function of a judge sitting on appeal from the order of a 
Commissioner. 

Appeal by the Consolidated Rubber and Balata Estates Company, 
Limited, from a decision by Mr. A. A. Cooper, a Commissioner under the 
Balata Ordinance (No. 24 of) 1911, ordering them to pay to the claimant 
Peter Smith the sum of $298.68 the value of 393 pounds of balata. The 
balata claimed was not seized by the Commissioner as it was mixed up 
with other balata the property of the appellants. The other facts sufficiently 
appear from the judgment. 

H. C. Humphrys, for the appellants. 

P. N. Browne, K.C., and C. R. Browne, for the respondent. 
 Cur. adv. vult. 

DOUGLASS, J.: On the 6th January, 1925 Mr. A. A. Cooper, a 
commissioner for the purposes of determining disputes arising under the 
Balata Ordinance, 1911, gave his decision in this matter that the plaintiff, 
Mr. P. F. Smith, was entitled to ask that the 393 lbs. of balata in dispute or 
its value be awarded to him, and as it was not possible to recover the 393 
lbs., be gave him its equivalent in value, namely, $298.68, and costs. On 
the 19th January the defendants appealed giving their Reasons for Appeal 
under seven main heads, viz.:— 

1. The Commissioner had no jurisdiction in the case. 
2. The Commissioner has exceeded his jurisdiction. 
3. The decision is erroneous in point of law. 
4. The decision is against the weight of evidence, 
5. The decision is altogether unwarranted by the evidence in like 

manner as if the case had been tried by a jury there would not have been 
sufficient evidence to sustain the verdict. 

6. Illegal evidence has been admitted by the Commissioner and there 
is not sufficient legal evidence to sustain the decision after rejecting such 
illegal evidence. 

7. A specific illegality substantially affecting the merits of the case has 
been committed in the course of the proceeding. 

A preliminary objection was taken by Mr. P. N. Browne, K.C., for the 
respondent that the appeal was wrongly brought before 
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a single judge for that since the Appeals Regulation Ordinance, 1922, and 
the rules thereunder an appeal should be brought to the Full Court, but I am 
of opinion that section 6 of the Balata Ordinance No. 24 of 1911 (herein 
referred to as the Ordinance) as modified by section 58 of the Supreme 
Court Ordinance, 1915, intended that the appeal should be to a single judge 
and from him to the Full Court, and that the Appeal Regulation Ordinance 
has made no difference in this respect. I have dealt more fully with the 
interpretation of section 6 in the Consolidated Rubber and Balata Estates, 
Ltd., v. Smith (1919 L.R.B.G 139). Numbers 1 and 2 of the reasons of 
appeal questioning the jurisdiction of the commissioner may be taken 
together. It appears that on the close of the evidence for the plaintiff (the 
present respondent) Mr. Humphreys for the defendant company took the 
objection that the commissioner's court had no jurisdiction, but there is 
nothing to show on what grounds the objection was taken and I can only 
presume that it was on the same grounds as those now raised, they appear 
to be as follows: (a) A commissioner can only determine those disputes in 
which "royalty" has not been paid on the balata in question, and unless 
there is proof that royalty has not been paid, his jurisdiction does not come 
into existence. 

(b) There was no case to come before the commissioner as the balata 
was never seized. 

(c) That on the evidence going to prove that the balata had 
been stolen and a felony had been committed, all civil proceedings would 
have to be stayed, until prosecution  of  the  offender, 

(d) The Commissioner had only jurisdiction to make an order 
as to the disposition of the balata, and not to award damages and 
compensation. 

It appears that proceedings were commenced by a letter dated 3rd 
October, 1924, complying with section 4 (2) of the Ordinance, written on 
behalf of the plaintiff, "the person claiming the balata in dispute," to "the 
Commissioner of Lands and Mines" stating that " this balata was removed 
from the Colonial Steamer stelling under Permit No. 12,407 on the 
morning of the 23rd ultimo previous to the payment of royalty which is still 
unpaid," and on the same date the permit referred to relating to the 393 lbs. 
balata and signed "Thomas Francis" for the licensee "Consolidated" was 
endorsed "Royalty not to be accepted"; both documents were produced out 
of the custody of the Lands and Mines Department. 

To my mind this is ample evidence—prima facie—the claim was one 
for the commissioner to determine. The institution of proceedings such as 
these is not a formal but an informal act 
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and it is only after this on the hearing, that the procedure of the Petty Debts 
Recovery Ordinance, 1893, is applied. 

Nor do I find that the commissioner is bound to seize the balata, that it 
was detained is obvious apart from the fact that until the royalty is paid it 
cannot be moved, section 5 merely says, "the commissioner shall have 
power to seize and detain the said balata," and I can see no obligation to 
seize, indeed in the case of the plaintiff being "the person actually in 
possession of the said balata," the necessity would not arise, and in the 
present case the evidence shows that it was impossible to do so as it had 
been mixed with other balata about which there was no question. (See 
evidence of Belmonte, page 1, and of Gilchrist, page 8 of the enquiry). 

The question whether when the subject matter of a civil claim was 
involved in a charge of larceny it should be postponed until the offender 
had been charged with the felony was fully considered by me in the late 
case of The Guiana Steam Saw Mill v. J. A. DaSilva, (1924) L.R.B.G., the 
consensus of cases appear to decide that unless the criminal charge is 
expressly disclosed on the pleadings, the obligation to prosecute does not 
arise. (See Wells v. Abrahams 1872. (L. R. 7 Q.B. 554) but here there is a 
definite process of deciding ownership granted by statute which must 
override any rule of Common Law or public policy so far as it is 
appropriate. 

This brings me to objection (d). That the commissioner made an order 
that was not within his jurisdiction to make, and that consequently, it is 
void and of no effect. Section 4(1) of the ordinance states, "all disputes as 
to the ownership of any balata upon any grant or in transit or located at any 
place within the colony may be decided by the Commissioner of Lands and 
Mines" in the first instance, and from the 14th line of section 5 it reads "the 
commissioner shall have power to make such order as to the final 
disposition of the balata . . . . . . . . . . as he may deem just." It is perhaps 
unnecessary to say that when judicial powers are given by ordinance to an 
official which otherwise he would not possess, the ordinance must be 
strictly construed and a commissioner can only exercise the functions of a 
magistrate so far as the ordinance permits it, and these are set out in section 
5. That it was never intended that he should have the full jurisdiction of a 
magistrate is a fact hinted at in section 4(1) when the words "in the first 
instance" are used; the ordinance was never intended to oust the ordinary 
civil or criminal remedies of a person claiming balata that he alleges he had 
been deprived of. I construe section 4 (1) as meaning that before any other 
remedy is tried the commissioner on being appealed to—may decide who 
is the owner of the 
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balata, and when he has so found may (section 5) make an order as to its 
disposition, and I am of opinion that such order—unless it had been 
appealed from—would be binding in any subsequent proceedings. 

What then did the commissioner find, and what order did he make on 
that finding? He finds that the balata was bled on the plaintiff's grants and 
that it was "always in his possession until it came into the defendants' 
possession"; it may be that that is equivalent to finding that the plaintiff 
was the owner of the balata, but when the commissioner proceeded "as it is 
impossible to recover the 393 lbs. of such balata, I give him (i.e., the 
plaintiff) its equivalent in value "namely, $298.68," he makes an order that 
is clearly not within his jurisdiction to make and assumes the status of a 
stipendiary magistrate. He has made no order for its final disposition for 
the very good reason that it was impossible in the circumstances and his 
decision that the plaintiff was the owner—if such was his meaning—in 
itself confers no benefit on the plaintiff as the balata had and cannot be 
seized. 

There remains the objection that such a decision is against the weight 
of evidence, and that illegal evidence has been admitted. The commissioner 
has the same powers as to the examination of witnesses. . . . . "as are for the 
time being vested in a magistrate in the exercise of his jurisdiction under 
the Petty Debts Recovery Ordinance, 1893," and he is bound by the rules 
of evidence. 

The admissibility of letters passing between a principal and his agent 
or servant was lately discussed in the case of Ross v. Ho-a-Shoo, Limited, 
(1925) L.R.B.G. and it is not necessary to reiterate. The letters now put in 
evidence in respect of the portions relied on by the plaintiff are in the 
nature of a report to the principal and are consequently not good evidence 
for him, nor even against him unless he has adopted the statements therein; 
no presumption of truth arises with regard to the declaration of a party or 
his agent when tendered in evidence in his own favour. Mr. R. N. Gilchrist 
was agent to the plaintiff and Francis was their "contracted labourer" or 
servant, had proceedings been against him any letters passing between 
them would have been perfectly good evidence, but how can the defendant 
firm be affected or prejudiced by any such correspondence or any conver-
sations between the plaintiff and his agents or servants? Such evidence 
must be treated as either self-serving or hearsay and is clearly inadmissible. 
And here I may also note that the information obtained from the Real 
Daylight Balata Company, Limited, through the telephone should not have 
been adopted and if relied on—as appears to have been the case—taints the 
decision of the commissioner. 
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I do not intend to discuss the evidence in detail, but will draw attention 
to the last paragraph on page 6 of the commissioner's decision where he 
says, "On the whole evidence I can only believe the written evidence of 
Francis in his letters to Mr.  Gilchrist before September, 1924," in short 
whilst he refused to believe any of Francis' evidence taken on oath and 
supported to a considerable extent by other witnesses he admitted and 
believed letters written by him not under the sanction of  an oath  and 
which I have now held were not admissible in evidence.  It is impossible to   
say what decision the commissioner would have come to had he rejected 
the inadmissible evidence and after rejecting that I am of opinion there is 
not sufficient legal evidence to sustain his decision. Taking into 
consideration that the commissioner has had—in all probability—no legal 
training his decision needs the more a careful scrutiny and I have read 
through and given full weight to the whole evidence before me to ascertain 
if in my opinion there is sufficient to sustain his decision.  In the case  of   
Mercy Docks v. Proctor (1923. 129 L.T. 34 at page 36) Lord  Cave, L.C., 
in dealing with the procedure that should be adopted on an   appeal  from a 
judge sitting without  a jury—and  the commissioner  was   in somewhat a 
similar position—says as follows, “In such a case it is the duty of the 
“Court of appeal to   make up its own mind,  not disregarding the judgment 
“appealed from and giving special weight to that judgment in cases   where 
“the credibility of the witnesses comes into question, but with  full liberty 
“to draw its own inference from the facts proved or admitted, and to decide 
“accordingly.”   I am of opinion that the evidence is not sufficient —had 
the case been tried by a jury—to sustain a verdict that the plaintiff was the   
owner of the balata in question. The plaintiff—as in civil actions—cannot 
depend upon the weakness of the defendant's case but must prove what his 
claim asserts. I accordingly reverse the decision of the commissioner and 
give the appellants their costs in the proceedings and on this appeal. 

Appeal allowed 
 Solicitors:  W. S. Cameron, W. I. Sousa. 
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CAMERON v. HINDS, et al. 
[No. 4 OF 1925.] 

1925. JUNE 10, 11, 12, 13, 15; JULY 10. 
BEFORE M. J. BERKELEY, ACTG. C.J. 

Sale of Land—Contract for—Purchase price—Part Payment—Title not obtained— 
Failure of consideration—Deceit of vendor—Recovery of purchase price—No independent 
solicitor—Danger of—Foreclosure of property—Agreement for sale by mortgagor—Executed 
in presence of mortgagee's solicitor—Part payment of purchase price—Immediately paid over 
to solicitor—Receipt on account of judgment—Agreement by mortgagees to grant purchaser a 
loan for the balance—Certainty of opposition to transport—Purchaser not informed—
Execution sale proceeded with—Purchaser not advised that he must have money with him—
Property bought by him—No money with him—Second auction—Purchase by a stranger—
Whether mortgagees liable to refund the money paid on account of the judgment. 

H. was the owner of W1/2 lot 50, Bourda, which was subject to a first mortgage in 
favour of the British Guiana and Trinidad Mutual Fire Insurance Co., Ltd. The latter 
foreclosed and obtained judgment on the 28th June, 1924, for $940.78 and costs which 
were taxed at $103.75. 

H. had agreed to sell the said land to Z. He had several creditors including Booker Bros., 
to whom he owed $475, and in whose favour he had given Z. an order to pay that amount on 
the passing of transport. 

The property was taken in execution by the mortgagees, and the sale at execution was 
advertised to take place on the 11th August, 1924. 

On the 7th August H. and C. went to the office of V. D. the mortgagee's solicitor. H. 
informed V. D. that C. would buy the property for $1,100, and would pay $500 on account. 
V. D. referred H. and C. to the mortgagees who gave H, a memorandum to take to V. D. 
informing him that if H. paid $500 on account of the judgment debt, the sale could be stayed 
for four weeks, H. then entered into an agreement to sell the property to C. for $1,100 and 
C. paid $500 on account to H. who immediately handed it over to V. D. the Solicitor was 
well aware that that money belonged to C. He gave H. a receipt for the money on account of 
the judgment debt and costs. At the time the agreement of sale was made, H. did not tell C. 
of his agreement to sell to Z. or of his heavy liabilities to unsecured creditors. 

On the 7th August C. applied to the mortgagees for a loan of $600 to pay the balance of 
the purchase price. On the 14th August he was informed by the mortgagees that his 
application was granted. 

On the 8th August at the request of the mortgagee's solicitor, the sale at execution was 
stayed for four weeks with the object of advertising transport by H. in favour of C. 

Before the transport could be advertised Z. informed V. D. of the prior agreement to sell 
to her, and of the order in favour of Booker Brothers, 

V. D. informed C, of these facts in H.'s presence. He then told C. that he could do one of 
two things, (a) proceed by way of transport in which case Z, would oppose; or (b) let the 
sale at execution proceed and there buy in the property. C. agreed to adopt the latter 
alternative. 

The mortgagees did not inform the Registrar that the sum of $500 had been paid on 
account of the judgment. 

The sale at execution took place on the 8th September, 1924, in the presence of the 
mortgagee's solicitor. The property was knocked down to C. for $1,300 but as he did not 
have the necessary 25 per cent, to deposit at once, the property was put up a second time 
when it was knocked down to P. C. W. for $705. 

Held, that H. well knew at the time he made the agreement with C. that the passing of the 
transport would be opposed, that he was guilty of deceit and that H.  was entitled to recover 
the sum of $500 as money paid upon a consideration which had failed. 
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Further, that the mortgagees were not parties to the agreement whereby the sum of 
$500 was paid by C. to H. All they did was to inform C. that they were willing to lend 
him $600 on the security of a first mortgage. If this mortgage had been passed he would 
have obtained the loan but he was unable to get title by transport from H. on which 
contingency alone the agreement to tend the sum of $600 was to take effect. 

And Further, that C. was entitled to the surplus proceeds of the sale which would be 
deducted from the $500 which H. was liable to repay to C. 

The facts sufficiently appear from the judgment. 
S. E. Wills, for the plaintiff. 
J. A. Luckhoo, K.C., for the defendant Hinds. 

P. N. Browne,, K.C., for the defendants The British Guiana and 
Trinidad Mutual Fire Insurance Company, Limited. 

 Cur. adv. vult. 

BERKELEY, ACTING C.J.: The plaintiff alleges breach of agreement by 
both the defendants and claims the return of $500 and the further sum of 
$500 as damages. 

On the 7th August, 1924, the plaintiff came into Georgetown with 
$500 with the intention of purchasing a house, the, property of one Delph. 
In consequence of what he heard he interviewed the first defendant Hinds 
as to W1/2 of lot 50, Bourda, the subject-matter of this action. Hinds took 
him to Messrs. Dias and Dias, the solicitors for the second defendants, the 
British Guiana and Trinidad Mutual Fire Insurance Company, Limited, 
(hereinafter referred to as "the company"). Mr. Dias, senior, was not in the 
colony and they saw Mr. Vivian Dias. 

The company held a mortgage over this property which was fore-
closed and judgment entered on 28th June, 1924, for $940.78 and costs 
$103.75 The sale at execution was fixed for 11th August, 1924, but on the 
8th August the marshal received instructions from the solicitor of the 
company to stay the sale for four weeks. This was the result of an interview 
which plaintiff and Hinds had with the solicitor. At that interview Hinds in 
the presence of the plaintiff said that the plaintiff would purchase for 
$1,100 and make a payment on account ($500). The solicitor referred them 
to the secretary of the company, Mr. Bollers, who shortly afterwards 
telephoned to the solicitor and then instructed the assistant secretary to 
write a memorandum to the solicitor which he gave to Hinds who handed it 
to the solicitor. This memo was read and torn up. It was to the effect that if 
Hinds paid $500 on account of the judgment debt the sale could be stayed 
for four weeks. The plaintiff tendered $500 to the solicitor, who said he did 
not wish the money from him that he wanted it from Hinds. He told them 
they must settle the 
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agreement of purchase and sale. Hinds then asked if his clerk would write a 
receipt for the money, and was told that he could ask him to do so. The 
receipt is for the sum of $500 paid by-plaintiff to Hinds on account of 
$1,100, the purchase price of the property in question and it provides that 
the balance shall be paid on the passing of the transport. On the said 7th 
August plaintiff had applied to the company for a loan of $600 and on 14th 
August, 1924, the company informed him that they were willing to lend 
him that sum on the security of a first mortgage on the said property. On 
the 7th August, 1924, Hinds paid the $500 to the solicitor who gave him a 
receipt for that amount "on account of judgment and costs in re B.G. 
Mutual and himself." The sale was stayed as agreed on with the object of 
advertising transport from Hinds to the plaintiff. Before this was done Mr. 
Percy Wight informed the solicitor that he had effected a sale of this 
property in behalf of Hinds to a Mrs. Zitman and that Hinds had given him 
an order to pay Booker Bros. McConnell & Co., Ltd., $475 from the 
proceeds of the sale to Zitman. Hinds had also incurred other liabilities. It 
was arranged that the plaintiff should return on 14th August. He did so and 
the solicitor told him to bring Hinds. When Hinds came with plaintiff the 
solicitor repeated to him what Wight had told him and charged him with 
deceiving the plaintiff. Hinds admit that he never told plaintiff of his sale to 
Zitman or of his indebtedness as these were his private matters. The 
solicitor told plaintiff and Hinds there were two alternatives (1) proceed by 
transport in which case Mr. Wight said he would oppose, and (2) re-
advertise sale at execution which had been stayed for four weeks. Plaintiff 
asked the solicitor if he paid more than $1,100 how would he come out and 
he was told that if Hinds gave him an order on the Registrar he would pay 
him any excess. Plaintiff and Hinds decided to adopt the second alternative 
and the property was put up for sale on 8th September, 1925. The company 
had not informed the Registrar of Court that the claim of $1,044.53 had 
been reduced by payment of $500 and it seems not to be the custom to do 
so. 

It was arranged that plaintiff should return on the day of the sale. When 
the property was put up at auction Mr. Dias, senior, told him that the 
property was going and he must bid. The bidding seems to have been 
between the plaintiff and Mr. Wight— the latter's last bid was $1,295 and 
plaintiff then bid $1,300 and, the property was knocked down to him. He 
was called upon to pay 25 per cent. ($325) and he asked to let him bring it 
within two hours as he would have to go to Ogle plantation to get it. The 
marshal could not do this as the conditions of sale required 25 per cent, to 
be forthwith deposited by the purchaser. 

The marshal put it up a second time and it was knocked down 
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to Mr. Wight for $705. He sold to Mrs. Zitman. Mr. Vivian Dias, the 
solicitor, says that if he had known of Hinds' liabilities he would have told 
the plaintiff not to part with his money. I accept this statement. The 
language he used to Hinds shows that he was very much put out by his 
deception. It is to be regretted that he did not think of questioning Hinds as 
to his liabilities or suggesting to the plaintiff that as he was the solicitor of 
the company he might wish to consult another solicitor before handing 
over the $500 to Hinds. 

On the other hand the solicitor had told the plaintiff that Hinds could 
give him an order on the Registrar to pay him any excess and if he had 
allowed Mr. Wight to purchase for $1,295 it is clear that his $500 would 
have been refunded. 

The claim is based on agreements. As to the defendant Hinds the 
evidence establishes an agreement entered into with the plaintiff to sell to 
him the property in question and $500 was paid on account of the purchase 
money. He well knew at the time he made that agreement that the passing 
of the transport would be opposed, He therefore was guilty of deceit and 
the plaintiff is entitled to recover the $500 as money paid upon a 
consideration which has failed. 

As to the second defendant there is no evidence that would warrant the 
court in finding that the company was a party to the agreement for the 
payment of $500 by the plaintiff to Hinds. All the company did was to 
inform the plaintiff that they were willing to lend him $600 on the security 
of a first mortgage. If this mortgage had been passed he would have 
obtained the loan but he has not been able to obtain title. 

I have carefully considered the cases referred to by counsel but I am 
unable to find that they are applicable to the present case on the facts as 
found by the court. 

Judgment for the plaintiff against the first defendant for $500 with 
costs less $84.38 paid into court which is ordered to be paid to the plaintiff. 

Judgment for second defendant with costs. 
       Judgment for second named defendant.  
      Judgment against Hinds. 
 Solicitors: A. McLean Ogle; V. D. P. Woolford; F. Dias. 

  



 119

             SAHEBJADDEE v. MOTEE SAWH, et al. 

       SAHEBJADDEE v. MOTEE SAWH, et al. 

[BERBICE,   NO.  3 OF 1925.] 

1925. JUNE 22; JULY 18.   BEFORE DOUGLASS, J. 

Sale of goods—Contract for—Purchase price—Part payment—Delivery 
made— Transfer of licence part of consideration—Reservation of a right of 
disposal—Meaning of—Condition—Purchaser receives part of consideration—
Condition to be treated as a warranty—Whether property passes—Levy on goods 
as property of vendor—Purchaser does not interplead—Breach of contract—
Damages and recovery of moneys paid on account—Whether action lies—Sale of 
Goods Ordinance No. 26 of 1913, Sections 19, 20 (1) and 21 (1). 

M. S. and K, sold a motor bus to S. for $1,600 and received $400 on account 
The balance of $1,200 was to be paid as soon as the transfer of the licence was 
made. At this time the bus was in a state of disrepair at the side of the public 
road. Delivery of the bus was made to S. who removed it and did extensive 
repairs to it to the extent of $300 and put it in running order S.'s agents and 
servants drove it for a short time on the Corentyne road, and took up passengers. 

The vendors did not transfer the licence to the plaintiff. The bus was levied 
upon at the instance of their creditors. S. did not interplead and it was sold on 
the 13th November. 

Held, (1) that there was no reservation by the vendors of any right of disposal; 
(2) that, assuming that the transfer of the licence could be held to be a 

condition precedent to the passing of property, the condition would be construed 
as if it were a warranty or independent agreement entitling the purchaser S. to 
damages only and not to rescission,  inasmuch as S. had treated and used the bus 
as his property. 

(3) that the non-performance of the provision as to transfer of licence did not 
entitle the purchaser to repudiate the contract. The purchaser by the expenditure 
of a few dollars could have taken out his own licence, and the loss of those 
dollars was provided for, and more than insured against, by the fact that the 
purchaser was not to pay down the balance of the purchase money until the 
licence was transferred. 

(4) that there was a complete sale and the property in the bus had passed to S. 

The plaintiff claimed from the defendants the sum of $2,000 as 
damages for breach of contract to sell a motor bus to her including the sum 
of $400 moneys received by them to her use. On the 14th August, 1924, the 
sum of $400 was paid on account of the purchase price of $1,600, and it 
was agreed that the balance of $1,200 was to be paid by the plaintiff to the 
defendants upon their transferring the licence of the said bus to the 
plaintiff. It is provided by section 21 (1) of the Sale of Goods Ordinance 
No. 26 of 1913 that "where there is a contract for the sale of specific goods 
the seller may by the terms of the contract reserve the right of disposal of 
the goods until certain conditions are fulfilled. In such case, 
notwithstanding the delivery of the goods to the buyer the property in the 
goods does not pass to the buyer until the conditions imposed by the seller 
are fulfilled." 

Delivery of the bus was made to the plaintiff who effected certain 
repairs and rendered it serviceable for the purpose for which 
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it was bought, namely, the conveyance of passengers between Skeldon and 
New Amsterdam. The plaintiff used the bus therefor. On the 26th 
September one Hassim levied on the bus on a judgment obtained by him on 
the 11th September against the first named defendant Motee Sawh and on 
the 21st October Abdool Gafoor levied on it in pursuance of a judgment 
obtained by him on the 6th of October against the second named defendant 
Kudadeen. At the time of the levies the bus was in the plaintiff's 
possession. She did not interplead. In his defence, Motee Sawh pleaded 
that the property in the bus had passed at the time of the agreement of sale 
of the 14th August, 1924, and that the plaintiff had no cause of action 
against him. The plaintiff in his reply alleged that on repeated occasions 
previous to the levy having been made on the motor bus by the defendant's 
creditors the plaintiff requested the defendants to effect a transfer of the 
licence of the said motor bus to her but the defendants refused and or 
neglected to do so, and they further repudiated the said contract of safe. 

J. A. Luckhoo, K.C., for the plaintiff. 

E. F. Fredericks, for the defendant Motee Sawh. 
Cur. adv. vult. 

DOUGLASS, J.: The plaintiff—represented by her reputed husband 
Abdul Rahaman—is suing the defendant for $2,000 as damages for breach 
of contract to sell a certain motor-bus and for certain moneys received by 
the defendants for the use of the plaintiff. Only the first-named defendant 
entered an appearance to the writ, and in his defence admits paragraphs 1, 
2, 3 and 5 of the statement of claim, i.e., that a contract to sell the motor-
bus "including all spare parts, tools and licence for the sum of $1,600" was 
made on the 14th August, 1924, that $400 was paid on account "leaving the 
balance of $1,200 which was to be paid by the plaintiff to the defendants 
upon their transfering the licence," and that possession of the motor-bus 
was delivered thereafter to the plaintiff who effected extensive repairs 
thereto, and that the defendant's creditors levied upon the said bus which 
was sold on the 13th November, 1924, and the first named defendant adds 
that the said bus was seized on the 26th September and 21st October on 
judgment obtained on the 11th September and 6th October respectively, 
and his sale of the said bus was completed and the property in it vested in 
the plaintiff on the 14th August, 1924, and that consequently the plaintiff 
had no cause of action for breach of the contract for sale. 

On the case being called Mr. Fredericks, counsel for the first-named 
defendant, submitted that the property having passed, the 
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pleadings disclosed no cause of action and that the plaintiff was mistaken 
in his remedy and should have interpleaded when the bus was levied on. 
Mr. Luckhoo, counsel for the plaintiff, replied that no presumption of 
ownership could arise and that it depended upon the evidence adduced 
whether the contract was found to be merely an agreement to sell or an 
actual sale. I agreed that in the first instance the question was rather of fact 
than of law and the contract was what the parties intended to make it. As 
Benjamin on Sales (VI. Ed.) puts it, “parties very frequently fail to express 
“their intentions, or they manifest them imperfectly, and the courts have 
“then applied certain rules of construction which in most instances furnish 
“conclusive tests.” The subject of sale of goods was codified by the Sale of 
Goods Act, 1893, of which our Ordinance No. 26 of 1913 is a copy. The 
special sections of our ordinance to be considered with reference to the 
present case are sections 19, 20 (1), and 21 (1) corresponding to sections 
17, 18 and 19 respectively of the English Act. 

With the evidence in support of the plaintiff's case before me I must 
then have regard to (1) the terms of the contract, (2) the conduct of the 
parties and (3) the circumstances of the case, in order to ascertain the 
intention of the parties. 

1. The terms of the contract. The receipt given for the deposit of $400 
reads as follows: “Received from Miss Sahebjaddee on behalf of Messrs. 
“Motee Sawh and Khodadeen the sum of four hundred dollars as advance 
“of purchase money of bus No. 1534, including all spare parts, tools and 
“licence. Balance $1,200 to be paid as soon as transfer is made.” “Abdul 
“Rahaman says I paid $400 advance and asked to let me have bus to 
“repair, and would pay balance on getting licence.” It appears that the bus 
had had an accident and was left at the side of the high road where it was 
noticed by the purchaser; there is ample evidence that all parties knew it 
was in an unusable condition until repairs had been effected. Khabhil 
Khan, the defendant's agent (his authority in writing being put in 
evidence), states the plaintiff wanted to pay “the whole amount but I said I 
“had no authority and defendants would transfer it and deliver bus.” “I said 
“bus selling with licence.” As Khabhil Khan had ample authority to sell 
the bus outright, the 'transfer' he could not make, can only refer to the 
licence, he continues “I had nothing more to do with the bus, I told 
“Neamantally to give it to him. . . I gave him permission to 'try it'.” 
Mohamed Ali (witness to the receipt) says, “After receipt Abdul Rahaman 
was to be allowed to put it in order until transfer was made next week.” 
Here again the context shows that the transfer of licence was referred to. 
Tenassee gives in evidence, "$400 down and balance when transfer was 
made, Abdul asked permission to remove the bus, and to 
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do certain repairs." "I told the boy to put the word licence," i.e., include it 
in the receipt. 

(2) & (3). Conduct of the parties, and circumstances of the case. The 
evidence shows that after removal of the bus the plaintiff did extensive 
repairs to the extent of some $300 and put it in running order, and that her 
agents or servants drove it for a short time on the Corentyne road and took 
up passengers, and she paid a chauffeur and assistant chauffeur for two 
weeks. A certain letter and telegram dated the 18th August informing the 
plaintiff that the first defendant will not sell the 'truck' until a pending 
action for damages had been decided and purporting to cancel Khabil 
Khan's authority, could in no way affect the contract or previous sale, and 
the plaintiff paid no attention to it. It might be here mentioned that on the 
22nd August Abdul Rahaman went with the second-named defendant to 
the first-named defendant's house when the parties apparently agreed to 
cancel the sale, the first-named defendant to repay the deposit and certain 
expenses incurred in repairs—further evidence by the way that the 
transaction was looked upon as a completed sale— but this arrangement 
had no consideration to support it and apparently fell through, had it held 
good the plaintiff would now be out of court in her present action. 

On the evidence before me, the question of whether there was a 
reservation of the right of disposal until certain conditions were fulfilled 
within the meaning of section 21 of the ordinance does not arise, for that 
only refers to a reservation on the part of the seller and there was none, on 
the contrary it was the buyer who was not to pay the balance of the 
purchase money until the licence was transferred. The question seems to be 
was there an unconditional contract for the sale of specific goods in a 
deliverable state, and was the transfer of the licence a condition precedent 
to the sale taking place, or merely, collateral to the contract? 

The parties may attach such consequences as they see fit to the non-
fulfilment of a condition either that both parties shall be discharged or that 
the seller shall not be bound to deliver, or that the buyer shall not be bound 
to pay the price. Benjamin on Sales refers to the law of conditions and their 
effects as very subtle and perplexing. It seems to me that if the transfer of 
the licence is a condition precedent then a breach would justify repudiation 
of the contract, if merely an independent representation then only a claim 
for damages would arise. One test would be supposing the bus had not 
been delivered would the purchaser have had the right to enforce delivery? 
If so, the property passed on the deposit of the $400. 

The specific object to be purchased was the motor bus, the insertion of 
the licence as appears from the evidence was only an 
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after thought as it was 'usually' included in such a sale, but after all the 
withholding of it in no way affected the acquisition and use of the bus, for 
the purchaser by the expenditure of a few dollars could take out her own 
licence, and the loss of those dollars is provided for and more than insured 
against by the fact that the purchaser was not to pay down the balance of 
the purchase money until the licence was transferred. Khabhil Khan had 
full authority to sell and did sell and I am of opinion that even had he 
refused possession, and he had no excuse for doing so, it was an 
unconditional contract, nothing had to be done by the buyer to make the 
goods deliverable and it is immaterial that the time of payment of the 
balance of the purchase money was postponed (Section 18, Rule 1). Even if 
the transfer of the licence could be held to be a condition precedent—and I 
do not so hold —if the buyer has received and accepted a substantial part 
of that which was to be performed in his favour such a condition would be 
treated as if it had been a warranty or independent agreement and afford the 
buyer only an action for damages and not entitle him to repudiate the 
contract, (see section 13 (3), of the Ordinance (equivalent to section 11 (1) 
(e) of the English Act). 

If the buyer has enjoyed any part of the consideration for which the 
price was paid he is no longer at liberty to repudiate the contract. The 
plaintiff had treated the bus as her own property and spent considerable 
money on its repair, and had for a short time run it in passenger service and 
doubtless would have continued to do so had the vehicle not been seized 
by the seller's creditors. I have not the slightest doubt that had the 
purchaser interpleaded and claimed the bus as her property she would have 
won her case, and it is due to her laches and to no default of the sellers that 
the levy proceeded and she was deprived of the bus. The plaintiff has 
mistaken her remedy, there was a complete sale and she became the owner 
of the bus and cannot turn round and claim damages for breach of the 
contract to sell, nor for return of her deposit money, she got more than its 
value and her loss is due to her own fault. 

It may well be that owing to the defendant's ineffectual repudiation of 
the contract referred to above followed by the delay in transfer of the 
licence until it was too late, and to the intended mutual repudiation of the 
contract that the plaintiff was misled as to her remedy, so that although I 
give judgment for the first named defendant there will be no order as to 
costs. I do not intend that this decision shall prevent the plaintiff from 
taking any further proceedings to recoup her loss that she may be advised. 

Judgment for defendant. 
Solicitors:  E. A. Luckhoo, H. M. DeMendonca, 
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     RAMNAUGHT PRAGDAT v.  MACNIE [No. 1.] 
[No. 137 OF 1925.] 

FULL COURT. 
1925.   JUNE 26; JULY 24. 

BEFORE BERKELEY, C.J., (ACTING) AND DOUGLASS, J. 
Criminal Law—Motor car—Driving on public road at a speed dangerous to 

the public having regard to all the circumstances of the case—Essentials of the 
offence—Whether anything more need be stated in the complaint—Nature, 
condition and use of road; traffic on road; traffic reasonably expected—All a 
matter of evidence —Allegations thereof need not be stated in complaint —
Magistrate to have regard to all the circumstances of the case—Exceeding speed 
limit—Dangerous to the public—Evidence of—Motor Car Ordinance No. 15 of 
1918, sections 3 (1), 10 (1). 

By section 3 (1) of the Motor Car Ordinance No. 15 of 1918 it is provided that 
"if any person drives a motor car on a public road recklessly or negligently, or at 
a speed or in a manner which is dangerous to the public, having regard to all the 
circumstances of the case, including the nature, condition and use of the road or 
place, and to the amount of the traffic which actually is at the time, or which 
might reasonably be expected to be on the road, that person shall be guilty of an 
offence under this Ordinance," 

R. P. was charged by M. with driving a motor car on a public road at a speed 
which was dangerous to the public having regard to all the circumstances of the 
ease, including the nature, condition and use of the road, and to the amount of 
traffic which actually was at the time on the road. 

Held, (1) that there was no necessity to have any words in the complaint after 
the words "circumstances of the case'' as the subsequent words were in the 
nature of particulars of the evidence; 

(2) that the Magistrate was bound to have regard to all the circumstances of 
the case, and the amount of traffic which might reasonably be expected to be on 
the road was properly considered by him. 

per Berkeley, J.: Four separate offences are implied and defined under section 
3 (1) of the motor car Ordinance, 1918, namely, (1) driving recklessly, (2) 
driving negligently, (3) driving at a speed which is dangerous to the public, and 
(4) driving in a manner which is dangerous to the public. 

per Douglass, J.: Evidence as to the speed at which a motor car is being driven 
is admissible on a complaint of driving at a speed which was dangerous to the 
public 

This was an appeal from the order of Mr. C. H. Legge, Stipendiary 
Magistrate of the Georgetown Judicial District, convicting the appellant 
Ramnaught Pragdat for driving Motor Car No. 1442 on Vlissengen Road, a 
public road, at a speed which was dangerous to the public having regard to 
all the circumstances of the case, including the nature, condition and use of 
the road and to the amount of traffic which actually was at the time on the 
road, contrary to section 3 (1) of the Motor Car Ordinance No. 15 of 1918. 

P. A. Fernandas, for the appellant. 

H. C. F. Cox, Asst. to Att. Gen; for the respondent. 
Cur. adv. vult. 
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BERKELEY, ACTG. C.J.: The appellant was convicted by the 
Stipendiary Magistrate of the Georgetown Judicial District for that he on 
the 12th day of February, 1925, did drive a motor car No. 1442 on 
Vlissengen Road, a public road in the Georgetown Judicial District, county 
of Demerara and colony of British Guiana at a speed which was dangerous 
to the public having regard to all the circumstances of the case, including 
the nature, condition and use of the road and to the amount of traffic which 
actually was at the time on the road, contrary to section 3 of Ordinance 15 
of 1918. 

The reasons of appeal are (1) that the decision is erroneous in point of 
law and (2) that the decision is altogether unwarranted by the evidence. 

The evidence establishes the guilt of the appellant as set out in the 
complaint that he drove a motor car at a speed which was dangerous to the 
public having regard to all the circumstances of the case. The evidence as 
to the amount of traffic which might have reasonably been expected to be 
on the road is admissible quite apart from the fact that it is referred to in 
section 3 (1) of the Ordinance. Elwes v. Hopkins (1906) 2 K.B. 1 referred 
to by the Magistrate. 

In Rex v. Jones (1921) 90 L. J. K. B. 543 Lord Coleridge, J., points out 
that under section 1 sub-section 1. (Section 3 (1) of the local Ordinance) 
four separate offences are implied and defined, that is to say a person can 
be convicted of driving recklessly or of driving negligently, or of driving at 
a speed which is dangerous to the public, or of driving in a manner which 
is dangerous to the public. The question in that case was whether, when 
that which the defendant had done is one act a conviction for driving the 
car recklessly and at a speed which is dangerous to the public is bad for 
duplicity. The learned Judge deals with R. v. Wells (1904) 91 L. T. 98 and 
R. v. Slater (1903) 67 J. P. 299 referred to by counsel and as to the latter 
case he says "the conviction was quashed for uncertainty because it set out 
two offences. There the two offences were constituted by distinct acts. But 
here the act charged was one and indivisible—namely, the act of driving 
which might be both reckless and at a speed dangerous to the public, and as 
it was only one act the conviction is good." Appeal dismissed with costs. 

DOUGLASS, J.: The argument upon which learned counsel for the 
appellant principally relied appears to be that in the complaint before the 
magistrate, the appellant was charged with driving a motor car at a speed 
dangerous to the public, having regard to all circumstances of the case 
including the nature, condition and use of the road and to the amount of 
traffic which 
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actually was at the time on the road," whereas  the magistrate's decision 
was based on the evidence of traffic which might reasonably have been on 
the road, for the evidence showed that there was practically none at the 
time of the occurrence complained of. In my opinion this is a mere 
quibble, for there was no necessity to have any words in the complaint  
after the words "circumstances of the case," and the omission to insert 
what would have been particulars of the evidence on which the 
complainant based his charge was certainly no fault on his part. The 
magistrate is bound to have regard  to  all the circumstances  of the case, as 
Lord Alverstone, C.J., said,   in considering the admission of evidence as 
to the traffic  usually  on  the road :  "In my judgment that  evidence was 
distinctly admissible quite apart from the concluding words of sub-section 
1, section 1, "having regard  to the amount of traffic which actually is at  
the time,  or which might reasonably be expected to be on the highway." 
Elwes v. Hopkins 1906 2 K. B. 1.  I cannot agree that either R.  v. Slater 
(1903 67, J. P.   299) or R. v. Wells and another (1904, 91, L.T. 98) apply; 
there is here no question of uncertainty due to the complaint or conviction 
being for more than one offence. 

Although no charge was brought against the appellant for exceeding 
the speed limit of 25 miles under section 10 (1) of Ordinance No. 15 of 
1908, the case of ex parte Stone (1908, 25 L.T.R. 787) shows that evidence 
of the rate at which the driver of a motor car was driving is evidence in 
respect of a charge that it was at a speed which was dangerous to the 
public and see also Beresford v. Richardson (1921, 1 K.B. 243). There is 
in addition ample evidence to justify the magistrate in convicting the 
appellant of the offence charged.    The appeal is   dismissed with costs. 

Appeal dismissed. 
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 RAMNAUGHT PRAGDAT v.  MACNIE [No. 2.] 
[No.  168 OF   1925.] 

FULL COURT. 
1925. JUNE 26; JULY 24. 

 BEFORE BERKELEY, C.J. (ACTING), AND DOUGLASS, J. 
Criminal Law—Motor car—Exceeding speed limit—Offence committed within view of 

police officer—Power of police officer to arrest without a warrant—Whether an offence to 
chase an offending car for the purpose—Motor Car Ordinance, No. 15 of 1918, Section 3 
(l), (2)—Complaint of a trivial nature—Power of magistrate to dismiss it with costs— 
Summary Convictions Offences (Procedure) Ordinance No. 12 of 1893, section 42 (1)— 
Whether complaint frivolous and vexatious—No compensation to be awarded where no 
damage suffered—Application of Motor Car Ordinance to persons in the public service— 
Interpretation of section 13—Whether it merely refers to licensing and registration. 

By section 3 (1) of the Motor Car Ordinance, 1918, it is provided that "if any person 
drives a motor car on a public road or public place or elsewhere recklessly or negligently, 
or at a speed or in a manner which is dangerous to the public . . . . . that person shall be 
guilty of an offence under this Ordinance;" and by section 3 (2) that "any police constable 
may apprehend without warrant the driver of any motor car who commits an offence 
under this section within his view, if he refuses to give his name and address." 

M., a District Inspector of Police, was detailed for the special purpose of prosecuting 
drivers who infringed the provisions of the Motor Car Ordinance No. 15 of 1918. On the 
12th February, 1925, he was on such duty on the Vlissengen Road driving at a speed of 
about 16 miles an hour when car 1442 passed him going at a speed of 25 miles per hour. 
M, increased his speed to 27 miles and blew his horn so that he might be allowed to pass 
in order that he might find out who the driver was. No notice was taken of the blowing of 
the horn and the driver kept in the middle of the road. M. then increased his speed to 32 
miles per hour, and succeeded in passing car 1442 by driving his own car partly on the 
parapet. On the 11th March he laid a complaint under Section 3 (1) of the Motor Oar 
Ordinance against the driver of the car, whom he found to be R. P. The latter was 
convicted on this complaint on the 19th March. On the 31st March R. P. laid a similar 
charge against M. which was dismissed with costs and compensation to M, the magistrate 
holding that the offence, if any, was of a trivial nature.    R. P. appealed. 

Held, that (assuming that M. had committed an offence) M. was forced to act as he did, 
as the alternative was that the appellant R. P. would have continued his speed and thereby 
have escaped justice in respect of a serious offence, and no Court would impose a penalty 
on a police officer who acted as M. did, Under the circumstances the complaint was of so 
trifling a nature that the magistrate was justified in dismissing it with costs. The order for 
compensation would, however, be set aside, as no damage was suffered by M. 

per Berkeley, J.: The complaint was proved. 
per Douglass, J.: It would be an absurdity to provide that a police constable may 

apprehend in cases of speeding were he not permitted to chase the offending car for this 
purpose. M. had, therefore, committed no offence under the Ordinance. 

It is provided by Section 13 of the Motor Car Ordinance, 1918, that "it is hereby 
declared that this Ordinance applies to persons in the public service of the Colony." 

Held, by Douglass, J.t that this section merely refers to the licensing and registration 
clauses of the Ordinance, 

This was an appeal by   the complainant Ramnaught Pragdat against an 
order of Mr. J. H. S. McCowan,   stipendiary magis- 
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trate of the Georgetown Judicial District, (a) dismissing a complaint 
brought by him against Inspector Macnie for driving a motor car on the 
Vlissengen Road, a public road, at a speed which was dangerous to the 
public having regard to all the circumstances of the case, and (b) awarding 
the sum of $10, to the defendant by way of compensation, the facts appear 
from the judgment. 

P. A. Fernandes for the appellant. 

H. C. F. Cox, for the respondent. 
 Cur. adv. vult. 

BERKELEY, ACTG. C.J.: This is an appeal from the decision of the 
stipendiary magistrate of the Georgetown judicial district who dismissed a 
complaint brought by the appellant and ordered him to pay $10 as 
compensation to the respondent, and in default of payment to be 
imprisoned for 21 days with hard labour. The complaint is that the 
respondent on the 12th day of February, 1925, did drive a motor car on 
Vlissengen Road, a public road in the Georgetown judicial district at a 
speed which was dangerous to the public, having regard to all the 
circumstances of the case. 

The reasons of appeal are that the decision is erroneous in point of law 
because (a) the charge as laid was sustained by the evidence, and the 
defendant should have been convicted, (b) that the magistrate erred when 
he awarded compensation, and (c) the conclusions arrived at were 
unwarranted by the evidence and by law. 

The evidence shows that the respondent, a District Inspector of Police, 
was detailed for the special purpose of prosecuting drivers who infringed 
the provisions of the Motor Car Ordinance. On 12th February, 1925, he 
was on such duty on the Vlissengen Road, driving at a speed of about 16 
miles, when car 1442 passed him, going at a speed of 25 miles an hour. He 
increased his speed to 27 miles and blew his horn so that he might be 
allowed to pass in order that he might find out who the driver was. No 
notice was taken of the blowing of the horn and the driver kept his car in 
the middle of the road. He then increased his speed to 32 miles and 
succeeded in passing, by driving his own car partly on the parapet. He laid 
a complaint against the appellant on 11th March and on the 19th the 
appellant was convicted. On the 31st appellant laid a similar charge against 
the respondent which was dismissed. 

Under section 3 (2) of the ordinance, the police can arrest without a 
warrant the driver of any motor car who commits an offence within his 
view if he refuses to give his name and address. The appellant was 
committing a serious offence and his mode of 
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procedure showed plainly that he did not intend to allow his ear to be 
stopped. Under these circumstances the respondent was forced to act as he 
did. The alternative was that appellant would have continued his speed and 
thereby have escaped justice. There can be no doubt that this charge was 
brought in retaliation for his having been convicted. No court of justice 
would impose a penalty on an officer who in the interest of the public 
acted as this officer did and although the complaint is proved I am of 
opinion that the magistrate was right in dismissing the said complaint with 
costs under section 42 (1) of Ordinance No. 12 of 1893. 

The respondent did not incur damage and therefore I think the 
appellant should not be called upon to pay damages. Appeal dismissed 
with costs. 

DOUGLASS, J.: This case had its origin in the case just considered and 
was brought on the same facts, the only difference being that the 
complaint includes the words: "to the amount of traffic which might 
reasonably be expected to be on the road," which were noted as omitted 
from the other complaint; the charge was brought after the appellant in the 
present case had been convicted in the previous case, and is entirely 
without merits on the facts. 

The respondent was charged with driving at a speed dangerous to the 
public, he was at the time engaged in his police duties and endeavouring to 
put a stop to infractions of the Motor Car Ordinance. The appellant's 
counsel refers to section 13 of the ordinance, "it is hereby declared that 
this ordinance applies to persons in the public service of the colony," but 
as regards reckless, negligent or dangerous driving this would have been 
the case quite apart from that section which is applicable rather to the 
licensing and registration clauses of the ordinance. It is always a question 
of circumstances and is often a question not quite free from difficulty 
whether a particular clause is put in an ordinance ex mqjori cautela or 
whether it is put in for the purpose of limiting or extending the application 
of its provisions. 

It seems fairly obvious that there are other cases in which it might be 
absolutely necessary to drive a car in excess of a speed which would be 
deemed safe in other circumstances, but whether, having regard to the 
special circumstances in each case, it was at a speed or in a manner 
dangerous to the public is entirely a matter for the magistrate to decide on 
the evidence. 

The personal element of what a man may be charged with in 
consequence of his conduct cannot be justly or properly raised in the 
present case; the fact that the respondent was a Police Inspector on special 
police duty negatives any suggestion of 
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individual conduct constituting the offence and all of these are 
circumstances in the case which the magistrate must have regard to; this 
view is strengthened by the provision in section 4 (2) that a police 
constable may apprehend the driver of a motor car who commits an 
offence such as the one charged, which it would be impossible for him to 
do in the case of 'speeding' offences were he not permitted to chase the 
offending car for that purpose. It would be an absurdity to make provision 
for the protection of the public on the one hand and to deprive the official 
entrusted with the carrying out of that provision of the means to do so. In 
addition I would add that the magistrate is entitled (under section 42 of 
Ordinance No. 12 of 1893) on the hearing of any complaint, if it appears to 
him under the particular circumstances of the case of so trifling a nature 
that it is inexpedient to inflict any punishment to dismiss the complaint. 

On the facts I agree with the magistrate under the particular 
circumstances, the complaint was of a trifling nature. I should certainly 
say that the case was vexatious, though the point at law has not been taken 
before, but on the whole it is not a case for compensation. 

I am of opinion that the magistrate was correct in not convicting the 
respondent and that his decision should be confirmed subject to the 
omission of the award of compensation. The appeal is dismissed with 
costs. 

 Appeal dismissed. 
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  YOUNG v. SAHEBNOOR. 

 [No. 106 OF 1925.] 

 1925. JULY 3, 24. 

 BEFORE BERKELEY, C.J. (ACTING) AND DOUGLASS, J. 

Criminal law—Bastardy—Evidence— Features of child—Admissibility of—
Court not to act solely on such evidence. 

S. was living in concubinage with E. and had illicit intercourse with Y. She 
brought a complaint against Y. for bastardy. She adduced evidence upon which 
it would have been quite competent for the Magistrate to make an order if he 
thought fit. The Court, however, if. the evidence had stopped there, would have 
given the defendant the benefit of the doubt. But S and E. were Indians, Y. was 
of Mongolian descent and the child, especially in its eyes and eyelids, had the 
characteristics of a Mongolian. The Magistrate considered this phase of the case 
along with the other evidence and made an order.    He did not entirely rely on it 
when he so acted. 

Held, that the Magistrate acted quite properly in examining the child's features 
before arriving at a decision. Further, that as he did not depend solely upon them 
the order must stand. 

This was an appeal from an order of Mr. J. A. Veerasawmy, 
Stipendiary Magistrate of the Berbice judicial district, adjudging the 
appellant Young to be the father of the respondent's child, Jaitoon. The 
facts sufficiently appear from the judgment of Douglass, J. 

J. S. McArthur, K.C., for the appellant. 

J. A. Luckhoo, K.C., for the respondent Sahebnoor. 

 Cur. adv. vult. 

DOUGLASS, J.: This case was an application for child support with 
denial of paternity on the part of the defendant, the magistrate found for the 
complainant, and the defendant appealed. 

There could have been little difficulty in deciding this appeal had it not 
been for the curious wording of the conclusion of the magistrate's reasons 
for appeal, namely, “In this case the court  will admit that if the defendant 
“was of a race similar in appearance to that of both Sahebnoor and Elahie 
“there would have been no hesitation in deciding this case in favour of the 
“defendant, but allowing myself to be influenced by the unmistakable  
“Mongolian features of the child Jaitoon, I find against the defendant,” and 
this statement is taken in the reasons for appeal as the principal ground (c) 
under the heading 1—The decision is erroneous in point of law; the other 
reasons (a) and (b) are to my mind not arguable in the present case, and 
with regard to reasons  '2' (b).  The learned magistrate held that this court 



 132
YOUNG v. SAHEBNOOR. 

"places no importance to such resemblance, and in considering this case 
discards such entirely from consideration"—which at first sight appears 
contradictory to his final conclusion—it would seem that what the 
magistrate meant was that although in features the child did not resemble 
the defendant still it showed its Mongolian descent, or as learned counsel 
for the respondent put it, the resemblance was racial and not facial. 

Before discussing whether the magistrate was justified in finding 
against the defendant I propose to refer to the doubt raised whether the 
magistrate was right in admitting the sight of the child to have any 
influence on his decision. An Irish case, of which unfortunately we have 
no report, decided that evidence of resemblance or want of resemblance is 
admissible. Bagot v. Bagot (1 L.R. Ir. 388). In a case Burnaby v. Baillie 
(1889. 42 Ch. D. 282, 297, 298) in discussing the evidence of paternity of 
a child born in wedlock, North, J., says: “Evidence was adduced to show a 
“strong likeness between the child Lancelot and Willoughby (the 
“husband), but there was also evidence to the contrary and I set the one 
“against the other, and leave this element out of consideration in forming 
“my opinion.” And again in Slingsby v. Attorney General & others (1916) 
33 T.L. 120, 122, a legitimacy case in which the judges called in a sculptor 
with the consent of the parties to give his opinion of the resemblance of 
the child to its alleged parents, Lord Loreburn on the appeal to the House 
of Lords says in the course of his judgment: “The calling of Sir George 
“Frampton was obviously irregular and his (Sir G. Frampton's) opinion did 
“not seem to him to carry weight even if it were admitted: but the opinion  
“of the learned judge himself on a question of family resemblance 
“undoubtedly might carry weight.” 

The magistrate then was within his rights in examining the child's 
features before arriving at a decision but certainly not to depend solely on 
that; did he intend to do so as would at first sight appear from the 
paragraph of his decision quoted above? It would not be fair on him to 
give an answer to this question from a perusal of that paragraph only, and 
it appears to me to be only the concluding portion of the previous 
paragraph. In that paragraph the magistrate after noting the Indian descent 
of the complainant and her so-called reputed husband Elahie and the Mon-
golian descent of the defendant, continues, (1) “On the question of belief 
“whether there was misconduct between the applicant and the defendant 
“between June and July, 1923—I believe the applicant.” (2) “On the 
“question of corroboration of the applicant in some material particular I 
“accept the evidence of Elahie and the evidence of the woman Begum.” 
This, in the ordinary run of paternity cases in this colony would have been 
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sufficient to enable the magistrate to make an order on the defendant for 
the child's support, but in the present case the first two proofs might have 
been perfectly sound, and yet, as the complainant was at the time living 
with her reputed husband Elahie, the defendant might not have been the 
child's father, so the magistrate continues, (3) “On the question as to 
“whether the defendant can be adjudged the father of the child Jaitoon 
“when at the birth of the child Elahie was prepared to, accept it as his had it 
“not been for the features—and these last  words  are of chief importance.    
“In this case the court will admit” . . . . . . . . . . . . and so forth unfortunately 
the magistrate has interpolated some references to cases between the 
sentence "had it not been for the features" and "in this case the court will 
admit," which distracts the attention from the fact that the last paragraph of 
his decision is in answer to his question (3) above, in short the magistrate 
found for the complainant because he believed that she and the defendant 
had had illicit intercourse in June and July, 1923, and that the fact was 
corroborated by further evidence and that the defendant was father of her 
child, the Mongolian resemblance clinched, so to speak, the rest of the 
evidence he believed, and it needed that to enable the magistrate to decide 
the paternity of the infant. The child was produced in the appeal court and 
showed, especially in its eyes and eyelids a Mongolian descent, though I 
cannot say its other features impressed me one way or the other. On the 
whole I am not inclined to interfere with the magistrate's decision. The 
appeal should be dismissed with costs. 

BERKELEY, ACTING C.J.: I agree. 
Appeal dismissed. 

Solicitors: J. Eleazar, E. A. Luckhoo. 
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In re  THE   DAILY CHRONICLE,  LTD.,   (IN  LIQUIDATION), 
ex parte P. C. WIGHT, et al. 

[No. 3 OF 1924.] 
COMPANIES' WINDING UP. 

1925.   MAY 27, 28; JUNE 4. 5; JULY 25; BEFORE DOUGLASS, J. 

Upset price—Reserve price—Whether any distinction in law between the two—Auction 
sale—Kinds of— Whether auctioneer has power to disclose reserve price where not expressly 
prohibited from so doing by the Court—Order of Court for sale by public auction—Whether any 
power to sell by private contract without permission of Court—Removal of liquidator—Irregu-
larities in his conduct as auctioneer—Prejudiced and unfair in his dealings—Costs—Ebonis 
propriis of liquidator. 

Notwithstanding that all the shares have been fully paid up, it is the duty of the Official 
Receiver to summon meetings of the shareholders under section 140 of the Companies' 
(Consolidation) Ordinance (No. 17 of) 1913, for the purpose of determining whether 
application should be made to the Court for the purpose of appointing (a) a liquidator in 
place of the Official Receiver, (b) a committee of inspection. 

"Upset price" is a synonym for "reserve price." 
An auction sale can in fact only be one of three kinds, namely, (1) the sale is without 

reserve, (2) the sale is subject to a reserved price, or (3) a right to bid is reserved. 
Semble, that unless an auctioneer is prohibited by the Court he can disclose the reserve 

price. 
On the 26th January, it was resolved at a meeting of creditors of a company being 

wound up by the Court that the assets be put up for sale by auction, and that the 
liquidator, N. C., be the auctioneer. On the 10th February, the assets were so put up. P. C. 
W. made the highest bid, to wit, of $36,000, but this was not accepted by the auctioneer 
as it was below the reserve price fixed by him. At a meeting of the creditors held on the 
13th February, a private offer by A. R. F. W. of $40,000 was accepted by a resolution, 
subject to the Court's sanction which the liquidator was directed to apply for. N. C. 
applied accordingly, and it was ordered that the property be put up at auction again at the 
"Upset price" of $40,000, and that if there be no bid exceeding that sum then the sale to 
A. R. F. W. to be confirmed. 

On the 27th April the assets of the company were again put up for sale at public 
auction, A. R. F. W. was absent. Before the sale started, there was a conversation 
between P. C. W. and N. C. showing that the auctioneer had fixed a reserved price 
different from the upset price of $40,000 fixed by the Court. P. C. W. bid $45,000, there 
was no other bid. The auctioneer refused to sell at that figure and he also refused to 
disclose the reserve price fixed by him. On the same day N. C. sold to A. R. F. W. for 
$45,500, the next day P. C. W. wrote to N. C. applying for the reserve price to be stated 
in writing, N. C. replied that the reserve price was $46,000, but that he had before the 
receipt of P. C. W.'s letter concluded a sale of the assets of the company to A. R. F. W. 
for $45,500. 

Held, (1) That the reserve price had already been fixed by the Court in its order of the 
20th February, and that the auctioneer had no power to fix another one; 

(2) That the auction sale as conducted by the auctioneer on the 27th April was abortive 
because of the manner in which it was conducted. 

(3) That the liquidator had no power to make any private arrangement in disregard of 
the order of the 20th February. The Court had made an order for the sale of the assets by 
public auction, that sale was a failure, and the assets could not be sold otherwise than by 
public auction without the permission of the Court. 
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(4) That it would certainly not be equitable (a) that the highest bidder at an auction sale 
directed by order of the Court should suffer through the fault of the auctioneer, an officer 
of the Court in his position of liquidator, in refusing to knock down the property to him, 
and (b) that the creditors and contributories of the company should incur extra expense of 
a renewed sale because the auctioneer has not obeyed the order of the Court; and that 
therefore, P. C. W. would be declared the purchaser of the assets of the company at the 
public auction held on the 27th April; 

(5) That the liquidator had committed irregularities and was prejudiced and unfair in 
his dealings, and that it was to the general advantage of those interested in the assets of 
the company, that he should be removed; and 

(6) That under the circumstances the liquidator must pay not only his own costs, but 
the costs of the applicants for his removal out of his own pocket. 

The facts and arguments sufficiently appear from the judgment. No 
oral evidence was taken. 

P. N. Browne, K.C., and C. R. Browne, for P. C. Wight, William 
Cunningham and Smith Brothers and Company, Limited. 

E. G. Woolford, K.C., for Nelson Cannon. 
J. A Luckhoo, K.C., (W. C. A. Luckhoo, with him) for R. E. 

Brassington, R. G. Humphrey and W. S. Jones. 
Nelson Cannon, in person. 
C. R. Browne and P. N. Browne, K.C., in reply. 

Cur. adv. vult. 
DOUGLASS, J.: This is an application by Percy Claude Wight and 

others, contributories of "The Daily Chronicle," Limited, in liquidation, for 
an order, stated shortly:— 

(1) For the removal of Nelson Cannon as liquidator of the said 
company; 

(2) For setting aside the sale alleged to have been made on the 
 28th of April, 1925, of the assets of the said Company to A. R. F. 

Webber; and 
(3) (a) For a declaration that  the said   P. C. Wight was the purchaser 

of the assets of the said company at public auction held on the 27th 
April, 1925, or, in the alternative,  

 (b) For authorising a re-sale of the said property at a reserve price 
to the highest bidder. 

 Owing to the fact that Mr. Woolford, K.C., counsel for Nelson 
Cannon, was leaving the colony before the close of the case it was agreed 
that he should address the court immediately after Mr. P. N. Browne, K.C., 
had opened the case for the applicants he represented, and Mr. N. Cannon, 
the liquidator, was given the opportunity in the absence of his counsel to 
address the court on his own behalf immediately after Mr. J. A. Luckhoo, 
K.C., for the 
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applicants whom he represented. The six applicants are all shareholders 
whose names are on the list of shareholders filed in the liquidation 
proceedings. Mr. P. C. Wight is a secured creditor of the said company in 
the sum of $14,999 acquired by purchase from the B.G. & Trinidad Mutual 
Fire Insurance Company, Limited, on the 16th May, 1925, and a 
contributor to the extent of 415 ordinary shares of $10 each. 

The application was made under sections 151 and 152 of the 
Companies (Consolidation) Ordinance No 17 of 1913 (hereinafter referred 
to as "The Ordinance") which are taken from the corresponding sections 
158 (5) and 159 of the Companies Consolidation Act, 1908, and which 
read as follows :— 

S. 151 “If any person is aggrieved by any act or decision of the 
“liquidator of a company which is being wound up by order of the Court, 
“he may apply to the Court, and the Court may confirm, reverse or modify 
“the act or decision complained of, and make such order in the premises as 
“It thinks just. 

S. 152 (1) “The Court shall take cognizance of the conduct of 
“liquidators of companies which are being wound up by order of the Court, 
“and in the event of any such liquidator not faithfully performing his duties 
“and duly observing all the requirements imposed on him by statute, rules 
“or otherwise, with respect to the performance of his duties, or in the event 
“of any complaint being made to the Court by any creditor or contributory 
“in regard thereto, the Court shall enquire into the matter, and take such 
“action thereon as may be deemed expedient. 

(2) “The Court may at any time require any liquidator of a company 
“which is being wound up by order of the Court to answer any inquiry 
“made by it in relation to any winding up in which the liquidator is 
“engaged, and may, if the Court think fit, examine on oath the liquidator or 
“any other person concerning the winding up. 

(3) “The Court may also direct a local investigation to be made of the 
“books and vouchers of the liquidator of any company which is being 
“wound up by order of the Court.” 

This Court is also asked to exercise its powers under section 155 (1) of 
the Ordinance (corresponding to section 149 (6) of the English Act) “Any 
“liquidator other than the official liquidator may resign or any liquidator 
“may be removed by the Court on due cause shown.” 

It would be well to recall shortly the events leading from the start of 
the liquidation proceedings up to the present application to show on what 
facts the arguments of counsel were founded, and to assist to a proper 
understanding of the present position. 
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On the 8th October, 1924, William Fogarty, Limited, a creditor to the 
extent of $7,102, petitioned that the said company should be wound up by 
the Court, and on the next day the Official Receiver was appointed 
provisional liquidator, and by order of Court dated the 8th November the 
petition was granted and the Official Receiver continued as provisional 
liquidator of the affairs of the company. On the 16th December the Official 
Receiver issued his report in accordance with section 142 (1) of the Ordi-
nance giving as his opinion that the cause of failure of the company was 
due to a judgment and costs obtained by P. C. Wight in a libel action 
against the said company and the editor and manager thereof A. R. F. 
Webber, the amount appears from the petition to have been $1,982. The 
first meeting of creditors was held on the 8th December, adjourned to 15th 
December, 1924, and again adjourned to 15th January, 1925. On that date 
12 creditors attended and a resolution was carried by 6 to 1 to appoint 
Nelson Cannon, liquidator, 

On the 22nd January, 1925, the said Nelson Cannon was accordingly 
appointed liquidator on the application of the Official Receiver made 
ostensibly under rule 52 (2). [His Honour read the rule,] I may stop here to 
note that under section 140 (1) of the Ordinance after the winding-up order 
had been made the Official Receiver should have summoned separate 
meetings of creditors and contributories, he did not do so and in 
consequence rules 33, 34 and 52 of the Companies Winding-up Rules, 
1905, (hereinafter referred to as "the Rules") were disregarded so far as 
respect to the contributories, and consequently the application to appoint 
Nelson Cannon liquidator was not in order, and the court was evidently 
misled in making the order asked for, the creditors and contributories could 
not have been " unanimous in their determination" or otherwise, since the 
latter had never been approached in the matter. As to who are the 
contributories, I have referred to at a later stage in this decision. 

On 26th January, 1925, another meeting of creditors was held when 
after reporting that Mr. Webber had been relieved of the bankruptcy 
proceedings against him through the public spirit of certain gentlemen, and 
that the costs in the libel action by Mr. Wight had been paid, it was agreed 
that the liquidator be authorised to pay out of the assets of the company as 
soon as funds permitted all the law charges in connection with the action as 
set out in the claims of A. G. King, i.e., $3,856.74 and E. G. Woolford, i.e., 
$2,527.68. It was also decided to advertise the assets of the company for 
sale in "The Daily Chronicle," Nelson Cannon to be the auctioneer. It may 
here be noted, as appears from vouchers filed by the liquidator, that Mr. 
Woolford on the 13th January, 1925, purchased the capital sum of $296 
recovered 
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on a judgment in the libel action and $1,783.35 costs in respect thereof 
from P. C. Wight and $421 costs from Mr. Wight's solicitor, Mr. F. Dias. 

On the 10th February, 1925, the assets of the said company were put 
up for auction at a reserve price which was stated not to have been reached, 
$36,000 being the highest offer and made by the present applicant, P. C. 
Wight. The proceedings are reported in "The Daily Argosy" of the 11th 
February; exhibit "B" of the present application. On the 13th February 
there was another meeting of creditors when it was disclosed that an offer 
of $40,000 had been made and it was moved that the liquidator accept this 
offer, and the liquidator was directed to obtain the sanction of the Court 
thereto. Neither the reserve price that had been fixed by Mr. Cannon, nor 
the name of the person making the offer was disclosed. On the same date 
the liquidator made an application to the Court for approval of the decision 
of the creditors to sell the assets of the company for $40,000. This 
application was presumably made under section 145, sub-sections 2 (a) 
and 3 of the Ordinance, as amended by section 9 of Ordinance No. 15 of 
1917. On the 20th February, 1925, the application came before me in 
chambers when the following order was made. “It is ordered that the 
“property in question be put up for auction again at the upset price of 
“$40,000 and it is further ordered that if there be no bid exceeding the sum 
of “$40,000 then that the said application dated 13th February, 1925, be 
“approved.” 

I am not repeating my reasons for making this order but I may say that 
I considered the conduct of the auction proceedings most irregular, and the 
refusal to allow P. C. Wight, a shareholder in the said company, the chance 
of making an offer at or above the reserve price (which up to then had not 
been disclosed) most unfortunate, taking into account that Mr. Cannon was 
in the doubtful position of being liquidator, auctioneer and creditor of the 
company, and closely associated with Mr. Webber (the would-be unnamed 
purchaser) to whom the liquidator was willing to sell at $40,000 although 
he still put the alleged reserve price at $43,500. 

I informed the liquidator of my reasons for refusing his application and 
I noted that the creditors approved of the private sale, subject to the 
approval of the Court, and I did not approve. I also told him that in his 
position the reserve price should have been written down before hand and 
enclosed in a sealed envelope and deposited with the proceedings to avoid 
any question arising as to its bona fides. 

An appeal against this order was made but dismissed on technical 
grounds on the 20th March, 1925, and thereupon on the 26th 



 139
In re THE DAILY CHRONICLE, LTD., (IN LIQ.) 

March the said A. R. F. Webber made an application to enlarge the time 
for leave to appeal, and for leave to appeal, and for a stay of the re-sale by 
public auction. On the 3rd April I made an order extending the time for 
leave to appeal and granted leave to appeal but I refused to discharge the 
order made the 20th February, 1925. Appeal proceedings were however 
taken but I understand have been dropped. On the 8th April A. R. F. 
Webber made an ex parte application for leave to appeal from my order of 
the 3rd April, 1925, in so far as it refused to discharge or vary the order of 
the 20th February. This application was adjourned sine die. 

After some delay on the part of the liquidator the assets of the said 
company were put up for sale by auction on 27th April. A. R. F. Webber 
was not present at this sale and only P. C. Wight made a bid. 

The following is an account of what took place at the auction as set out 
in the "Daily Argosy" newspaper of the following day, made exhibit 
("B2") in the present application, viz.:— 

Mr. Wight: I take it the reserve is what has been fixed by the Court. 
Mr. Cannon: The Court has fixed no reserve Mr. Wight. 
Mr. Wight: You have fixed the reserve, then? 
Mr. Cannon: I have fixed the reserve. 
Mr. Wight: In case I am the highest bidder will you let me know what 

it is? 
Mr. Cannon: That, when the time comes, I will discuss. 
Mr. Wight: You cannot say? You cannot tell me how much is in the 

bank. Well can you tell me what creditors have been paid? 
Mr. Cannon: Only those authorised by the creditors...................  
Mr. Cannon: Gentlemen, the upset price is $40,000. I therefore have to 

start the bidding at $40,000. 
Mr. Wight then bid $45,000? 
Mr. Cannon: Any advance on $45,000? 
There was no other bid and after inviting bids for some minutes, Mr. 

Cannon said I am sorry, gentlemen, I cannot accept that offer, it is below 
the reserve price. The sale is therefore withdrawn. 

Mr. Wight: You said the reserve price is $40,000. 
Mr. Cannon: I did nothing of the kind, I said the upset price. 
Mr. Wight: What is the difference between the upset price and the 

reserve price? 
Mr. Cannon: I am very pleased to be able to tell you. The Chief Justice 

told me I ought to have known that, but it looks as if my brother auctioneer 
is just as much in the dark . . . . . . 



 140
In re THE DAILY CHRONICLE, LTD., (IN LIQ.) 

Mr. Wight: If you will let me know the reserve price I will tell you 
whether I will take it. 

Mr. Cannon: I cannot do so now. 
On the same date A. R. F. Webber wrote the following letter to the 

liquidator:— 
"Sir,—I understand the auction sale held by you to-day has proved 

abortive, the highest offer $45,000 received being below your reserve 
price. Without prejudice to my rights under my former contract with you, 
now the subject of litigation, I beg to offer you the sum of $45,500 for the 
purchase of the assets of the "Daily Chronicle," Limited, (in Liquidation), 
consisting of all of the movable and immovable property as advertised by 
you." 

On the 28th April (i.e., the next day) the applicant P. C. Wight wrote to 
the liquidator as follow:— 

"Dear Sir,—Will you please let me have in writing your reserve price 
for the "Daily Chronicle," Limited, as advertised, as yesterday you stated 
you could not do so then. I shall be obliged for an early reply but must 
point out that you advertised you were selling the amount of credit at the 
bank or elsewhere, but yesterday you replied that this belonged to the 
creditors and was not being sold." 

To this letter N. Cannon, the liquidator, replied the following day:— 
"Sir,—I am in receipt of your letter of the 28th instant. The reserve 

price fixed by me as representing the assets of the above-named company 
that were being offered for sale on Monday last was the sum of $46,000, 
this did not include any balance at the bank nor did the advertised 
conditions or any other conditions of sale so state. This, moreover, was 
made quite clear to you and others at the sale itself. I may mention that 
since the attempted sale at auction and before the receipt of your letter I 
concluded a sale of the company's business as a going concern for the sum 
of $45,500, Mr. Webber being the purchaser.'' 

It will be noted for the second time the liquidator purported to make a 
private sale below the reserve price fixed by himself although he had 
refused to consider any sum below the undisclosed reserve at the auction, 
and A. R. F. Webber, the gentleman who was relieved of bankruptcy 
proceedings through the public spirit of certain gentlemen, as stated by the 
liquidator at the creditors' meeting of the 26th January, was again 
announced as the purchaser and at the sum of $45,500,—an advance of 
$5,500 on his previous offer of $40,000, which the liquidator was so 
anxious should be accepted. 

It will be convenient to deal first with the abortive sale of the 28th 
April, 1925, in considering the application (1) that the sale to 
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the said A. R. F. Webber be set aside and (2) that the said P. C. Wight be 
declared the purchaser for the sum of $45,000, or that the sale be held over 
again. 

The grounds on which the petitioners allege or suggest that the private 
sale to A. R. F. Webber be set aside are:— 

1. That the liquidator disobeyed the order of the Court of the 20th 
February, 1925, and sold on terms inconsistent with such order. 

2. That the liquidator and A. R. F. Webber had conspired together to 
prevent a free sale by auction and especially to prevent the purchase of the 
property by the applicant P. C. Wight. 

3. That the affairs of A. R. F. Webber were lately in liquidation and he 
was consequently not a purchaser that would be approved of by the Court, 
or for the benefit of the creditors and contributories of the said company. 

The main question is, did the liquidator carry out the order of the 
Court? If he did not, the private sale to A. R. F. Webber is ineffective. The 
argument of learned counsel on both sides was directed to the meaning of 
the words "upset price," and "it is ordered that the property in question be 
put up for auction at the upset price of $40,000." 

The Sale of Goods Ordinance, No. 26 of 1913, section 59 (4), states "a 
sale by auction may be notified to be subject to a reserve or upset price, 
and a right to bid may also be reserved expressly by or on behalf of the 
seller." This section is a copy of section 58 of the English Act of 1893 
where the words "or upset" are in brackets (1) notifying that it is a term 
applying only to Scotland; in other words reserved and upset price are 
equivalent terms. It follows that on a natural interpretation of our section 
the words were intended to be in the alternative (the word price only 
occurs after the word upset), and that whilst the meaning of each may be 
distinguished, no example had been or could be quoted where both were 
employed as separate conditions on the same sale. The popular opinion 
appears to be that whilst an upset price is a reserve price, it is disclosed as 
a basis at which bidding must commence or no sale will be held, whilst 
reserve price means a fixed price and not disclosed before the sale but 
which must be reached in order to bind the vendor to conclude the sale to 
the highest bidder. 

This seems to be implied also in Bateman on Auctions (8th Ed. p. 155) 
when he states, “an agreement the result of which was to prevent property 
“put up for sale by auction from being sold under a fixed sum was held to 
“be inconsistent with conditions of 

 
(1) the learned Judge was evidently referring to the Sale of Goods Act as printed in 
the text book by Chalmers—Editor. 
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“sale stating that  the property was   offered   for   sale  without  reserve.” 
The underlined words would include both reserve and an upset price. 

That the learned author treats the two terms as equivalent there is no doubt 
for he states (page 23) “upon a sale not stated to be subject to a reserve, 
“and where no instructions have been given as to the price at which the lot 
“is to be set up, no action lies against an auctioneer for selling a chattel at 
“the highest price bid for it contrary to the owner's express directions not to 
“let it go under a larger sum named. But otherwise if the owner directs the 
“auctioneer to set up the chattel at a particular price and not lower.” In 
short, 'upset' price means the price at which the auctioneer is to set up the 
chattel and such a direction makes the sale one subject to a reserve price 
(and see Bexwell v. Christie, 1776. 1 Cowper 395). A lot of Lime was 
wasted in reference to useless quotations and dictionary definitions. 
Wharton's Law Lexicon (11th Ed., p. 874) has it: "upset price in sales by 
auction, an amount for which property to be sold is put up, so that the first 
bidder at the price is declared the buyer, — a rather inadequate and 
misleading definition, for clearly anyone bidding above that price might 
also be declared the buyer; and Stroud's Judicial Dictionary (2nd Ed., p. 
2,147) "upset price a synonym for reserve price." An auction sale can in 
fact only be one of three kinds either (1) the sale is without reserve, (2) is 
subject to a reserve price or (3) a right to bid is reserved. 

In Hickley v. Hickley (1876, 2 Ch. D. 190), Bacon. V.C., in speaking of 
a vendor says: “As a preliminary step he ascertains from him (i.e., the 
“auctioneer) what is the lowest sum at which the property should be sold 
“and thence called the reserve price.” I am at a loss to understand how it 
can be alleged by the liquidator that an auctioneer cannot disclose the 
reserve price; of course he can do so, unless he is instructed not to by the 
Court and here on the contrary the Court stated the price to be disclosed as 
fixed at $40,000, not $46,000. The direction of the Master of the Rolls in 
giving judgment in Else v. Bernard (28 Beav. 228) in speaking of a case in 
which an auctioneer had been forbidden to disclose the reserve is as true 
now as when he delivered it in 1860. “It is very difficult to say if there be 
“only one person disposed to buy the property and he is willing to give the 
“reserve price provided it does not exceed a certain amount that he is not 
“entitled to say 'I will take it at the reserve bidding at the auction,' or, 'I will 
“bid up to that price,' or, 'put it up first of all at that price'; it is very 
“difficult to say  that that would avoid a sale.  It is very usual that the 
“reserved 
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“bidding is known, and it is a constant   practice   for   persons  to take it at 
“the reserved bidding.” 

According to the Court's interpretation, the auctioneer had two reserve 
prices, the one fixed by the Court, and the other fixed by himself,—an 
absurd and impossible position. He had the direct order of the Court to sell 
by auction at a fixed minimum price and he acted illegally in disobeying 
that order and fixing an unknown and apparently variable reserve of his 
own, and one can only look upon it as done deliberately to prevent 
genuine buyers from bidding at the sale by auction. The words of the said 
Order proceeded, “if there be no bid exceeding the sum of $40,000 then 
“that the said application dated the 13th February, 1925, be approved,” 
and any practical interpretation of this sentence would be that the highest 
bidder over $40,000 was to be accepted but that if no one bid over that 
price then the offer of A. R. F. Webber must be accepted, and I may say 
that was the interpretation intended by the Judge in making the order. I 
have pointed out that on this application of the 13th February the 
liquidator was duly warned of the course he should adopt in fixing reserve 
prices—when it was necessary. He ignored the directions given and after 
the abortive sale accepted a private offer without referring the matter to 
the creditors or shareholders, or obtaining the Court's permission. One can 
only infer a pre arrangement to accept $500 more than was bid at the sale 
and $500 below the reserve price, which had jumped up from $45,500 to 
$46,000. A. R. F. Webber is not a party to these proceedings—he could 
have applied to be made a party if he had so desired—so I will only refer 
to him to say that on the evidence before me if he has suffered any loss the 
cause lies at his own door as he was free to bid at the sale, but refrained. 

The sale was an abortive one because of the manner in which the 
liquidator conducted it, and he had no power to make any private 
arrangement in disregard of the said order of the 20th February. The 
Court has made an order for the sale of the assets of the said company by 
auction, it had been a failure for the reason stated but the property could 
not be sold in any other way until a proper order had been obtained for 
that purpose (see Berry v. Gibbons, 1872, 15 Eq. cases 150). 

In considering the reason and effect of the said order of Court of 20th 
February, there are two reported cases which are to the point. The first is 
that of Ex parte Hughes & Lyon, in re Dunbell (1802, 6. Ves. Jnr. 616) 
where one of the creditors under the bankruptcy having bought under 
doubtful circumstances at an auction of the property and laid down money 
on improvements, the Court ordered the property should be resold at 
auction at the price paid  by Hughes  plus expenses of improvements, if no 
bid 



 144
In re THE DAILY CHRONICLE, LTD., (IN LIQ.) 

beyond that amount Hughes should be held to his purchase. No one 
advanced on the price and Hughes' purchase was confirmed. And in the 
other case Sidny v. Ranger (1841, 12 Sim. 148), one Sir W. R. Sidny had 
purchased an estate whilst having the conduct of its sale, the Court after 
the purchase was confirmed ordered the estate to be again offered for sale 
at the price at which Sidny had purchased it, and if there should be no 
higher bidder he should be held to his purchase. The order starts “that the 
estate be put up to auction at £670,” and it ends, “in case there shall be no 
“better bidding it is ordered that Sir W. R. Sidny do complete his said 
“purchase.” The estate was sold for double the price named and Sidny was 
ordered to pay the costs. 

These cases were not before me when I made the said order, but it was 
impossible for the liquidator to have misunderstood the intention of the 
Court as the matter was fully discussed when he made his application to 
obtain its sanction on the 20th February to the private offer of Mr. 
Webber, the details of the condition of sale were left to the liquidator as 
auctioneer but he has chosen to disregard the express instructions given 
him and made a private and unauthorised sale to A. R. F. Webber who was 
not a bidder at the auction. The attempted sale to him must be set aside but 
as opposition has already been entered to stay the proposed transport in his 
favour I see no reason to make an order restraining the liquidator from 
transporting any part of the company's assets as asked in paragraph (d) of 
the application. 

It is a more difficult question to decide which of the alternative orders 
suggested by the applicants should be made in the special circumstances of 
this case, taking into consideration that at an auction the offer comes from 
the bidder and that there is no bargain until it is accepted by the auctioneer 
(The Demerara Turf Club, Ltd., v. Percy Wight (1918, A. C. 605, P. C. 
Appeal). I have come to the opinion that it would certainly not be equitable 
(1) that the highest bidder at an auction directed by order of Court should 
suffer through default of the auctioneer— an officer of the Court in his 
position as liquidator—in refusing to knock down the property to be sold, 
and (2) that the creditors and contributories of the said company should 
incur the extra expenses of a renewed sale because the auctioneer has not 
obeyed the order of the Court, and I am supported in my view by two 
Canadian cases which are noted in the English and Empire Digest, Vol. 3, 
the one, McAlpine v. Young (1866. 2 Ch. Dh. 171) deciding that, the 
'highest bidder' at an auction sale is the 'purchaser' under the general orders 
of the court, and the omission of the auctioneer to declare him the 
purchaser will not deprive him of his position, and the other case, Nelson 
v. Hicks (1899, Q. R. 15 S.C. 465) that it is the duty of an auctioneer   on 
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the sale of goods to knock them down to the highest bidder unless 
instructed to the contrary. 

On equitable grounds and to avoid further expense to creditors and 
contributories of the said company I propose to adopt the first alternative 
and declare P. C. Wight to be the purchaser of the assets of the said 
company at the public auction held on the 25th April, 1925. 

And next, the applicants are asking that the order appointing Nelson 
Cannon the liquidator, dated 22nd January, 1925, may be rescinded and 
that the said Nelson Cannon may be removed from his post and the Official 
Receiver appointed in his stead. The grounds for making this request I 
gather from a careful perusal of the application and affidavits in support are 
mainly the same as those on which the cancellation of the private sale is 
asked for namely, disobedience to the order of the Court, and misconduct, 
and prejudice in conducting the auction sale, but there is an additional 
suggestion of general neglect of the interest of the secured creditors and 
contributories, especially on account of payments made to unsecured 
creditors and of the legal expenses of A. R. F. Webber out of the   property 
in mortgage to secured creditors. 

Several authorities have been quoted by learned counsel on the 
meaning and effect of "due cause shown" in section 155 of the Ordinance 
(section 149 (6) of the English Act). The result of the decisions is that a 
discretionary power to remove a liquidator lies in the Court without the 
necessity of proof of misconduct or unfitness. 

Whenever the Court is satisfied that it is for general advantage of those 
interested in the assets of the company that a liquidator should be removed 
it has power to remove him and appoint a new one. On the evidence before 
me of the conduct of the two attempted sales at auction I have no doubt in 
my mind that the liquidator was placing vexatious obstruction to a fair 
realisation of the property, and as was said in re Sir John Moore & Co. 
(1879, 12 Ch. D. 325,322 C.A.) “everyone knows the difference which it 
“makes in the conduct of such proceedings to have a liquidator who is 
“hostile to them and disposed to put obstacles in their way.” 

It has been objected that as the shareholders of the said company hold 
fully paid-up shares their interest can be ignored, and that they are not 
included in the term 'contributories,' but in spite of the definition of 
'contributory' in section 121 of the Ordinance it has been held that the 
expression includes fully paid-up shareholders; see Re National Savings 
Bank Association 1866. (L.R. 1 Ch. Again, in Burgess's Case (1880, 15 Ch. 
D. 507, 511) where the liabilities of contributories under section 38 of the 
Companies’ Act, 1862,   were discussed (section 120 of 
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our Ordinance) Jessel, M.R. in delivering judgement, said: “The winding 
“up order entirely alters the position of the parties, that is it makes the 
“shareholders contributories, and contributories in a totally different way 
“in some respects as regards the debts and liabilities of the concerns from 
“what they were before.” Moreover the right of the present applicants to 
protest is a double one both as contributories, and under section 151 of the 
Ordinance when “If any person is aggrieved by any act or decision of the 
“Liquidator . . . . . he may apply to the Court and the Court may confirm, 
“reverse, or modify the act or decision complained of and make such order 
“in the premises as it thinks just.” It is true that most of the complaints 
made against the liquidator are in the course of his exercise of his duties as 
auctioneer but as he has chosen to accept that post he cannot dissociate 
himself from his position as liquidator of the said company. 

I have already pointed out that the insolvency proceedings were 
irregular from the start on account of the omission to call any meeting of 
the contributories, but that was an initial error on the part of the Official 
Receiver which was followed by Mr. Cannon. 

The evidence in support of the further charge of misapplying funds 
required to discharge preferential claims is not complete, more especially 
as the accounts of the liquidator, deposited since the date of this 
application, have not yet been properly audited but still I would draw 
attention to the following transactions:— Under Schedule "A" attached to 
the statement of affairs at the date of the winding-up-order, being a 
schedule of unsecured creditors, Messrs. Fogarty and Company appear as 
creditors to the extent of $6,500 and interest, and proof of the debt was 
admitted, but at the adjourned first meeting of creditors on the 15th 
January Mr. N. Cannon appears as creditor for that amount, as no assign-
ment had been filed I can only presume that he appeared as proxy for 
Fogarty and Company. Up to now no memorandum has been filed to show 
if or how the liquidator has acquired the said debt or at that price and his 
voting as creditor is therefore highly irregular, or if the purchase was made 
after his appointment as liquidator on 22nd January, 1925, it would 
necessarily throw distrust on his subsequent proceedings as not being 
disinterested, and I have grave doubts whether such a transaction would 
either be justifiable or legal. 

The whole transaction of the payment of the law costs and of the 
judgment in the libel suit needs to be closely scrutinised, and it is to be 
ascertained whether either E. G. Woolford received the full amount of $2, 
527.88 or A. G. King the full amount of $3,845.47, The vouchers 
deposited by the liquidator show that the majority of receipts on account of 
payment of these sums were given in the name of one C. E. Taylor 
whoever he  may  be. 
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I cannot say that there is sufficient proof up to the present to show that the 
liquidator has acted fraudulently or dishonestly. If any payments out were 
improperly made they will be disallowed when the time comes to close the 
liquidation. He has, however, committed irregularities and has been 
prejudiced and unfair in his dealings, he has not seen to it that every one 
had a fair field and no favour. The words of Sir W. M. James, L.J., in 
delivering judgment in Gooch's case (1872, L.R. 7 Ch. 207, 211) are 
appropriate. “In truth, it is of the utmost importance that the liquidator 
“should as the officer of the Court; maintain an even and impartial hand 
“between all the individuals whose interests are involved in the winding 
“up. He should have no leaning for or against any individual whatever. It is 
“his whole duty to the whole body of shareholders and to the whole body 
“of creditors and to the Court, to make himself thoroughly acquainted with 
“the affairs of the company, and to suppress nothing and to conceal nothing 
“which has come to his knowledge in the course of his investigation, which 
“is material to ascertain the exact truth in every case before the Court. And 
“It is for the Judge to see that he does his duty in that respect." 

It seems impossible for Nelson Cannon to separate his various 
capacities and interest as liquidator, creditor and auctioneer. It was a 
mistake that he should have been appointed, but, perhaps, the trouble that 
has now arisen could not at the time have been foreseen. The substantial 
and real interests of the liquidation must be primarily considered, and, in 
my opinion, the applicants have made out a case for removal of the 
liquidator in his own and the company's interest. I am satisfied that the 
Court should exercise its powers under section 155 of the Ordinance and 
there will consequently be an order for the removal of Nelson Cannon from 
the office of liquidator, and I appoint the Official Receiver liquidator in 
place of the said Nelson Cannon. 

And I further declare the said P. C. Wight to have been the purchaser 
of the assets of the said company put up for sale on the 27th of April, 1925, 
and I direct that the property shall be sold to him for the purchase price of 
$45,000, 10 per cent, thereof to be paid into Court forthwith together with 
the Church and Poor money that would have been payable at the sale in 
accordance with section 6 of Ordinance No. 6 of 1888, and that the balance 
be paid on the passing of transport. And I direct the liquidator for the time 
being to take immediate steps for obtaining possession of the concession or 
lot advertised for sale as forming part of the assets of the said company and 
that transport be passed within three months from the 1st August, 1925, 
possession to be given on the passing of the transport and the costs of such 
transport to be divided between "The Daily Chronicle," Limited, (in 
liquidation) 
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and the said P. C. Wight. And it is further ordered that in the event of the 
said liquidator for the time being failing or refusing to pass transport of the 
said property within three months as aforesaid then the Registrar of the 
Supreme Court is hereby authorised and directed to pass the said transport. 

In cases where a successful claim has been made in a winding up the 
liquidator is usually indemnified against costs, and had the demand for his 
removal on account of unfitness stood alone I would have relieved him of 
costs but where he has committed irregularities and disregarded his duty 
and has consequently thrown upon the company which he represents costs 
which ought not to have been thrown on them the liquidator is personally 
responsible. I accordingly order the costs of the applicants in this matter to 
be taxed and paid by the said Nelson Cannon de bonis propriis. 

          Order for removal of liquidator (a). 

Solicitors:   for Percy Claude Wight, W. Cunningham and Smith 
Brothers & Co., Ltd., V. C. Dias. 

 for R. E. Brassington,  R. G. Humphrey and W. S. 
Jones, L. Ramotar. 

 for Nelson Cannon; V. D.  P.  Woolford. 

(a) Nelson Cannon has appealed to the Full Court. 
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    V1EIRA v. DECAMBRA. 

   [No. 474 OF 1923.] 

  1924.  DECEMBER, 4, 5, 9, 10, 11 & 12; 1925.   JANUARY 24. 

 BEFORE BERKELEY, J. 

Partnership—Loan for purposes of partnership—Transaction with single 
partner— Whether all partners liable to be sued for debt—Whether knowledge 
and consent of partners material—Equity. 

Where with the knowledge and consent of his co-partners a partner borrows 
money which is applied to the use of the partnership, his co-partners are liable to 
be sued in respect of the debt. 

Semble, that where one partner borrows money without the knowledge of the 
other partners and the moneys so obtained have been applied for the legitimate 
purposes of the partnership business the lender can on equitable grounds, 
recover it  from the  other  partners. 

P. N. Browne, K.C., for the plaintiff. 

S. J. Van Sertima,   for the defendant. 
Cur. adv. vult. 

BERKELEY, J.: Plaintiff claims the sum of $389; balance due for 
moneys lent by him to the defendant and Manoel Vieira de Cambra 
(hereinafter referred to as the insolvent) who carried on a partnership 
business as retail spirit shop dealers and provision dealers. 

The defendant and the insolvent are very closely connected. She is his 
stepmother and his sister-in-law. The insolvent and his father married two 
sisters and the two families lived under one roof, and after the death of the 
father they continued to live as heretofore. The plaintiff also married a 
niece of the insolvent. The father died intestate and the insolvent and the 
defendant became entitled to certain movable and immovable property 
which was never divided. The defendant can neither read nor write. She 
admits (1) the partnership between the insolvent and herself, (2) that she 
authorised the Official Receiver on the 19th April, 1922, to join her interest 
in the properties, lot 4 to 9 at La Penitence, with that of the insolvent and 
sell the whole in the best interests of all concerned. In her solicitor's letter 
of 10th November, 1923, she objects to the Official Receiver paying over 
any moneys from her interests in lots 4 to 9 to anyone save those parties 
who had obtained judgments against her and on promissory notes signed by 
her. In her evidence she says that the shops were in the name of the 
insolvent and herself, that she had no money to give to the shops, that she 
knew the insolvent bought shop goods for both of them, that she sometimes 
sold in the shop, that the insolvent collected the rents for about eleven 
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years with her knowledge, that she left everything to the insolvent, that she 
heard him telling his wife about improvements which he was making with 
money raised on mortgage, and that plaintiff (who rented the bottom floor) 
was accustomed to have breakfast with the family upstairs. It is clear that 
the defendant placed implicit confidence in the insolvent and they all lived 
together. She left everything to him and he simply stepped into his father's 
shoes and with her approval continued to look after the house as well as the 
shops until the time came when he wished to dispose of the lots 4 to 9 to 
which she objected and therefore left the house. 

The particulars as set out in the claim show that the insolvent between 
13th August, 1920, and 31st December, 1921, borrowed from the plaintiff 
$889 and credited him with rent due to the partners, leaving a balance of 
$389. This $889 was lent by eight cheques drawn in favour of the 
insolvent. In the plaintiff's account book the amount of each cheque and the 
rents credited by plaintiff are entered under the name of the insolvent only. 
This has been the procedure from August, 1920, to the date of his 
insolvency. These rents belonged in equal shares to the insolvent and 
defendant. There are two entries not included in the claim, one is for 
"tweed and hat $17.63." This was an advance to the clerk in the shop. The 
other entry is $5 for cash lent. At the suggestion of the plaintiff's solicitor 
these were not claimed as the partnership might not be held liable for 
clothes and the insolvent was unable to prove that the loan of $5 in cash 
was applied in partnership business. 

In bills of exchange or promissory notes both partners signed, and 
some three merchants from whom shop goods were purchased are shown to 
have kept the partnership account under both names.  

The eight cheques are (a) $ 50 on 13th August, 1920. 
 (b) $100 on 3rd September, 1920. 
 (c) $100 on 4th December, 1920. 
 (d) $50 on 17th February, 1921.  
 (e) $250 on 3rd March,   1921. 
 (f) $170 on 21st October, 1921. 
 (g) $ 44 on 22nd November, 1921. 
 (h) $125 on 31st December, 1921 
The fact that the rents half of which belong to defendant were credited 

in the same account as the loans were debited tends to show that the 
insolvent at the time he made the entries regarded such entries as 
belonging to the partnership business. 

The plaintiff says that both the insolvent and the defendant discussed 
the lending of money by him to the partnership business and that the 
defendant said that whatever he (insolvent) did was all right. 
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As to (e) $250 and (f) $170 defendant joined in the request for these 
loans. The $250 was borrowed to par the duty on rum purchased for the 
Craig spirit shop which was partnership property. As to $170 goods had 
been imported by a commission agent for the partnership business. The 
commission agent obtained judgment against the insolvent and the 
defendant with insolvent's wife went to the plaintiff and asked him to lend 
$170 which was the balance wanted to satisfy the judgment, (h) $125 the 
cheque is endorsed by the Chief Commissary It was paid to him for a 
licence for Craig shop, partnership  property. 

As to the $44 this seems to have been paid by insolvent to certain 
lawyers with the object of delaying an action against him on a promissory 
note of $720 and it was on this note that he was made insolvent. I cannot 
hold that defendant was liable for this $44. 

Council for the defendant submits that the sole point for the 
consideration of this court is whether money borrowed in the name of one 
partner (here the insolvent) and used by him in the partnership business 
renders the other partner (here the defendant) liable in law. 

I have carefully considered Loyd v. Freshfield (1826) 2 C. & P. 325 
and Emly v. Lye (1812) 13 R.R. 350. I do not consider they apply to the 
present case. See Okell v. Eaton and Okell (1874) 31 L.T. 330 in which 
Blackburn, J., says "where it is within the scope of the purposes of the 
partnership to borrow money one partner has authority to borrow on behalf 
of the partnership and no duty is cast upon the person advancing the money 
to make any further enquiries." The learned judge then distinguished 
between Loyd v. Freshfield and that case. 

I find that the insolvent with the knowledge and consent of the 
defendant borrowed the moneys which were applied to the purposes of the 
partnership business except the loan of $44 which was not so applied, 

I may add that if I had found the insolvent had acted without authority 
but that the moneys bona fide had been borrowed and applied (as in this 
case) for the legitimate purposes of the partnership business I should hold 
that such moneys can be recovered upon equitable grounds. See Lindley on 
Partnership (8th Edition, 234), and Collins, M.R., in Bannatyne v. McIver 
(1906) 1 K.B. 103, at p. 108. 

Judgment for plaintiff for $345 and costs. 
Judgment for plaintiff.  

Solicitor for the plaintiff, F. Dias.  
Solicitor for the defendant, A. Ogle. 
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RAMLALL MARAJ v. BOOTH. 
[No. 198 OF 1925.] 

 FULL COURT. 
1925. JULY 17, 28.   BEFORE BERKELEY, C.J. (ACTING), 

AND DOUGLASS, J. 
Evidence—Elicited in cross-examination—Whether admissible—Questions by Magis-

trate—Accused asked whether statement made by witness in cross-examination is true— 
Whether an irregularity—Decision upheld if unaffected thereby—Whether the admission of 
illegal evidence is a specific illegality substantially affecting the merits of the case —
Magistrates' Courts Decisions (Appeals) Ordinance No. 13 of 1893, section 9—Obeah —
Pretended assumption of supernatural power. 

The solicitor for the defendant asked a witness for the prosecution a certain question. 
Held, that the answer was admissible in evidence. 
The Magistrate, on the defendant going into the witness-box, asked him whether the 

statement made by the witness in cross-examination was correct. 
Quaere: whether the question was a proper one. 
The admission of illegal evidence is not a "specific illegality substantially affecting the 

merits of the case" within the meaning of Ordinance No. 13 of 1893, Section 9. 
By section 2 of Ordinance No. 26 of 1918 obeah is defined as signifying "every 

pretended assumption of supernatural power or knowledge whatever for fraudulent or 
illicit purposes or for gain, or for the injury of any person." 

By section 4 (1) of the said Ordinance "every person who by the practice or pretended 
practice of obeah shall obtain any chattel, money or valuable security from any other 
person" is guilty of an offence. 

On the 19th March R. saw R.M. at his house and told him that he wanted something to 
hold his job strong. R.M. promised something good, and charged $25. He was given 
$5.72 on account. As arranged, R. returned to R.M.'s house on the 20th March. He found 
him with a basket in front of him. R.M. read from a book, he then took a handkerchief, 
read over it, and sprinkled lavender over it. R. asked him for a tabbage. R.M. said that 
money must be given him before he could part with the tabbage and handkerchief. R. 
gave him $5 and promised to pay the balance during the following week. R.M. then 
handed him the tabbage and handkerchief. So far as the tabbage was concerned, R.M. told 
R. that every Sunday he was to buy milk and put the tabbage in half and drink the other 
half. When not in the milk he was to tie it round his arm. And as to the handkerchief R.M. 
told R. that when he approached the manager of the estate he must wipe his face with the 
handkerchief and always keep it in paper in his right side pocket. 

R.M. told R. not to be frightened, that he had given him something which was good. 
Held, that R.M. pretended to have an assumption of supernatural power, and, by such 

assumption, he obtained $10.72 on account of $25 which was the sum agreed upon for 
the services he rendered. 

S. J. Van Sertima, for the appellant. 

H. C. F. Cox, for the respondent, 
    Cur. adv. vult. 

BERKELEY, Acting C.J.: The appellant was charged and convicted by 
the stipendiary magistrate of the West Coast judicial district for that he 
did, by the practice of obeah, obtain from 
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Isaac Reynolds the sum of ten dollars and seventy cents, contrary to law 
(Ordinance 26 of 1918, sec. 4 (1)). 

The reasons of appeal are (a) that the decision is erroneous in point of 
law (seven grounds are set out) and (b) that the following illegalities 
substantially affecting the merits of the case were committed in the course 
of the proceedings in the case. These alleged irregularities are (1) admitting 
evidence of the defendant's bank account. This consists of two sheets of 
paper which show deposits in the Post Office Saving Bank. I can find no 
reference to this bank account in any part of the proceedings. (2) Admitting 
evidence of the witness Prahlad that defendant had said that he had 
received several letters from satisfied clients, saying that they had been 
successful in obtaining jobs with his charms on the ground that such 
evidence tended to prove the commission of other offences than that 
charged. This was an answer to a question put by the solicitor for the 
appellant to a witness called by the respondent and was admissible. (3) 
Enquiry by the magistrate of the defendant as to the truth of what Prahlad 
had said in 2. This question gave the appellant the opportunity of denying 
what had been said by the witness Prahlad, and as the decision could not be 
affected thereby, the conviction is held not to be invalid on that ground: 
Barton v. Arnold (1911. 2 K.B. 120). 

The first two irregularities cannot be regarded as "specific" illegalities 
not hereinbefore mentioned omitted by the draftsman under reason 10. 
They should have been laid under reason 7 which provides that when 
illegal evidence has been admitted by the magistrate's court and there is not 
sufficient legal evidence to sustain the decision after rejecting such illegal 
evidence the decision cannot be upheld. 

As to reason (a). The court has listened to a long and interesting 
argument that the appellant cannot be convicted on the evidence adduced 
on the complaint as brought although it is admitted he was guilty of some 
other offence under the ordinance. I cannot agree with this submission. The 
evidence shows that on 19th March, 1925, Reynolds saw the appellant at 
his house and told him that he wanted something to hold his job strong. 
Appellant promised something good, and he was given $5.72 on account of 
$25, which was his charge. As arranged Reynolds returned to appellant's 
house on the following night (20th March). He found appellant with a 
basket in front of him—he began to read from a book, then he took a 
handkerchief and read over it and sprinkled lavender over it—at Reynold's 
request he gave him a "tabbage" and then said that before giving him the 
tabbage and handkerchief he must give him money. He gave him $5 and 
promised to pay the balance of the $25 during next week. Appellant told 
him when he approached the manager he must wipe his face with 
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the handkerchief, and always keep it in paper in his right side pocket, and 
to tie the tabbage round his arm or waist. Every Sunday he was to buy 
milk and put tabbage in half of the milk and drink the other half. He told 
Reynolds not to be frightened, that he had given him something which was 
good. The appellant admits that Reynolds told him he wanted him to make 
his job strong, that he gave him the tabbage which has pepper leaf in it and 
is worshipped by East Indians. He says the water was Toolsie leaf water 
scented with "attar" and that he believes the tabbage would help Reynolds 
to keep his employment. 

Obeah is defined as "every pretended assumption of supernatural 
power or knowledge whatever for fraudulent or illicit purposes or for gain 
or the injury of any person." 

The acts of the appellant referred to and his own admissions show that 
he pretended to have an assumption of supernatural power and that by 
such assumption he obtained $10.72 on account of $25—which was the 
sum agreed on for the services he rendered: see Cressall v. Gussian Maraj 
(1922. L.R. B.G. 90). 

The appeal is dismissed, but in view of the fact that the appellant is 
said to be 80 years of age the magistrate's order is varied and he is 
sentenced to 14 days' hard labour and in addition thereto to pay a fine of 
$100. 

DOUGLASS, J.: I agree. 
            Appeal dismissed. 

Solicitors:   Carlos Gomes ; Crown Solicitor. 
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In re THE DAILY CHRONICLE, LTD. (IN LIQUIDATION). 
Ex parte A. R. F. WEBBER. 

[No. 3 OF 1924] 
COMPANIES' WINDING UP.    

 1925.   AUGUST 6, 12.   BEFORE BERKELEY, C.J. (ACTING). 

Appeal—Leave to—Whether a person not a party can apply for leave to 
appeal— "Party"—Whether it includes "any person aggrieved"— Companies' 
Consolidation Ordinance No. 17 of 1913, section 175—Rules of the Supreme 
Court, (Appeals), 1924. 

A person who is not a party to a proceeding is not entitled to apply for an 
order for leave to appeal. 

It is provided by section 175 of the Companies' Ordinance, 1913 that "any 
party feeling aggrieved by any order made under the provisions of this 
Ordinance, by any Judge sitting apart" may appeal from such order. 

Held, that assuming that this section has not been repealed by the Rules of the 
Supreme Court (Appeals), 1924, the words "any party" could only refer to any 
party whose name appears on the record in any legal proceeding. 

The facts and arguments thereon sufficiently appear from the 
judgment, 

A. R. F.  Webber, in person. 
    Cur. adv. vult. 

BERKELEY, Acting C.J.: On an application in the above cause made on 
26th May, 1925, by certain contributories for an order inter alia (1) 
removing the then liquidator, Nelson Cannon, (2) setting aside an alleged 
sale of the assets to Albert Raymond Forbes Webber, and (3) a declaration 
that Percy C. Wight was the purchaser at public auction, the trial judge 
found in favour of the applicants. 

2. The present application is made ex parte by the said Albert 
Raymond Forbes Webber as a shareholder and creditor, on the ground inter 
alia that he claims to have purchased the assets of the company on the 28th 
April, 1925. 

3. The applicant was not a party in the application of 26th May, 1925, 
nor did he ask to be a party thereto, although, setting aside the purchase 
alleged to have been made by him was one of the grounds of the 
application. 

4. He now submits that the word "party" in Ordinance No. 17 of 1913, 
(s. 175) should not be limited to a party in a cause but should be interpreted 
in a wider sense, that is, to include any party aggrieved. If for the sake of 
argument it was held that section 175 has not been repealed by "The Rules 
of the Supreme Court (Appeals), 1924," I am still of opinion that the words 
"any party" in that section could only refer to any party whose name 
appears on the record in any legal proceeding. (See Byrne's Law 
Dictionary, p. 649). Unless the applicant is such a party he is not entitled to 
obtain an order for leave to appeal. 

               Leave to appeal refused. 
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RICHARDS v. DEMERARA ELECTRIC Co., LTD. 

[No. 231 OF 1923.] 
1925.   MAY 27; JUNE 24, 25; AUGUST 20. 

BEFORE BERKELEY, C.J. (ACTING). 

Accidental Deaths and Workmen's Injuries Ordinance No. 21 of 1916, Part 2, 
section 9 (2) and (3)—Superintendent—Negligence—Volenti non fit injuria —
Meaning of maxim. 

R. was employed as a linesman by the D.E. Co., Ltd., and his duty was to 
repair overhead wires. While so engaged, he was placed under the super-
intendence of K, They went to an electric pole. K. instructed R. to connect 
certain wires, but before allowing him to do so, he had two plugs removed 
whereby the current at the pole was cut off. Subsequently, they went to another 
pole in the same area R, requested K. to cut off the current as he had previously 
done. K. refused to do so as the working of a soda water factory in the 
neighbourhood would be interfered with. He then ordered R. to go up the pole 
and to do his work. R. obeyed the order and, as a result, he was severely 
injured. 

K. had seen similar work done before without any cutting off of the current 
and R. admitted that although he knew he would get a shock he did not expect 
such a severe one. 

Held, (1) that the foreman was negligent in not cutting off the current at the 
latter pole as he had done at the former pole, the conditions at the two poles 
being similar; 

(2) that, in view of the fact that R. complained of the danger by asking K. to 
cut off the current while he connected the wires the plaintiff could not in law be 
held to have impliedly agreed to incur it, or to have voluntarily incurred it 
because he did not refuse to face it, and that the defence of volenti non fit 
injuria therefore failed. 

The facts sufficiently appear from the judgment. 
E. P. Bruyning, for the plaintiff. 
H. C. Humphrys, for the defendant company. 

 Cur. adv. vult. 

BERKELEY, Acting C.J.: The plaintiff claims $2,000 as damages for 
injuries received by him as a workman in the employ of the defendant 
company through their negligence or that of their servants. The claim is 
brought under the Accidental Deaths and Workmen's Ordinance No. 21 of 
1916, Part 2, Section 9 (2) and (3). 

It is admitted that the plaintiff was employed as a linesman and as such 
was a workman in the employ of the company, that his duty was to repair 
overhead wires, and that on 21st October, 1922, he was so engaged under 
King, a foreman in the employ of the company. They went first to a pole at 
Brickdam and Camp Street near the Gaiety Theatre, and there the foreman 
instructed the plaintiff to connect certain wires. Before he would allow the 
plaintiff to carry out this job the foreman had two plugs removed from the 
Charlotte and Camp Street pole which cut off the current at Brickdam and 
Camp Streets pole. They went to 
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two other poles and then to the pole at Camp Street and South Road. On 
arrival here the foreman instructed the plaintiff to go up the pole and 
connect certain wires. The plaintiff asked him to cut off the current by 
removing the plugs at Charlotte and Camp Streets as he had done when he 
connected the wires at Brickdam and Camp Street pole. 

The foreman declined to do this on the ground that he could not do it a 
second time as it interfered with the working of a soda water factory in that 
neighbourhood. He then ordered the plaintiff to go up the pole and do his 
work. The foreman had seen similar work done without cutting off the 
current, and plaintiff admits that although he knew he would get a shock he 
did not expect such a severe one. He obeyed the order of the foreman, and 
as he was connecting two wires he received a severe shock and became 
unconscious with the result that his left hand is useless for ordinary 
purposes, he also incurred extensive burns about his body—one of which 
may lead to malignancy. Counsel for the company submits that the case is 
in a nutshell, that the evidence shows that if the foreman ordered plaintiff 
to go up the pole and connect wires, he knew it was dangerous to do so and 
therefore the company is not liable. That the maxim Volenti non fit injuria 
applies. He cites (inter alia) (i.) Thomas v. Quartermaine (1887) 56 L. J. 
Q. B. 340, (2) Yarmouth v. France (1885) 19 Q. B. D. 647 and (3) Smith v. 
Baker and Sons (1891) 65 L. T. 467. 

In the first case it was held by Bowen, L.J., and Fry, L.J., (Lord Esher, 
M.R., dissenting), that the maxim Volenti non fit injuria applied, and that 
there was no negligence on the part of the defendant. In the second case it 
was held by Lord Esher, M.R., and Lindley, L.J., (Lopes, L.J., dissenting) 
that there was evidence of negligence on the part of the foreman, and that 
the circumstances did not conclusively show that the risk was voluntarily 
incurred by the plaintiff. In the third case the House of Lords consisting of 
Lord Chancellor Halsbury, Lords Watson, Bramwell, Hersehell and Morris 
(Lord Bramwell dissenting) held that in order that the maxim Volenti non 
fit injuria may apply, it must be shown that the party injured consented to 
the particular thing being done, and consented to take the risk upon 
himself. Such consent may be inferred from a general course of conduct. In 
the course of his judgment the Lord Chancellor refers to Thomas v. 
Quartermaine and Yarmouth v. France (supra) and points out that in these 
cases it has been taken for granted that mere knowledge of the risk does not 
necessarily involve consent to the risk, but Bowen, L.J., carefully points 
out in the earlier case that the maxim is not Scienti non fit injuria but 
Volenti non fit injuria and that Lindley, L.J.,   (in  Yarmouth    v. 
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France) in quoting Bowen, L.J's., distinction with approval adds "the 
question in each case must be not simply whether the plaintiff knew of the 
risk, but whether the circumstances are such as necessarily lead to the 
conclusion that the whole risk was voluntarily incurred by the plaintiff." 
Again Lindley, L.J., says: "If in any case it can be shown as a fact that a 
workman agreed to incur a particular danger, or voluntarily exposed 
himself to it, and was thereby injured he cannot hold his master liable. But 
in the cases mentioned in the Act a workman who never, in fact, engaged 
to incur a particular danger, but who finds himself exposed to it and 
complains of it cannot, in my opinion, be held as a matter of law to have 
impliedly agreed to incur that danger, or to have voluntarily incurred it, 
because he does not refuse to face it." Lindley, L.J., also says, "If nothing 
more is proved than that the workman saw danger, reported it, but, on 
being told to go on, went on as before in order to avoid dismissal, a jury 
may, in my opinion, properly find that he had not agreed to take the risk 
and had not acted voluntarily in the sense of having taken the risk upon 
himself." See (1887) 19 Q.B.D. 660-661). 

The Lord Chancellor then says fat p. 470 of 65 L.T.): "I am of opinion 
myself that in order to defeat, by the application of the maxim relied on, 
the right of a plaintiff who would otherwise be entitled to recover, the jury 
ought to be able to affirm that he consented to the particular thing being 
done which would involve the risk, and consented to take the risk, upon 
himself." 

In this case I find that the law as laid down by Lindley, L.J., in 
Yarmouth v France and approved of by Lord Chancellor Halsbury in 
Smith v. Baker and Sons (supra) applies to this case. I am of opinion that 
the plaintiff in view of the fact that he complained of the danger by asking 
the foreman to cut off the current while he connected the wires, cannot be 
held in law to have impliedly agreed to incur it, or to have voluntarily 
incurred it because he did not refuse to face it. I further find that the 
foreman was guilty of negligence in not cutting off the current at this pole 
as he had done at the Brickdam pole—the conditions at these two poles 
being similar. 

Under section 11 of the local ordinance compensation under section 9 
and 10 is limited to the estimated earnings during the three years 
preceding the injury. The evidence shows that the plaintiff got $5 to $8.40 
per week. I allow $6 per week for three years. Judgment for the plaintiff 
for $936 with costs, 

  Judgment for plaintiff.  
Solicitors: S. Wood Ogle:  Cameron & Shepherd. 

[An appeal to the West Indian Court of Appeal has been lodged in this 
case.] 



 156
Re MANOEL FERNANDES. 

Re MANOEL FERNANDES, ex parte J. P. SANTOS & Co., 
LIMITED. 

[No. 14 OF 1925.] 
INSOLVENCY. 

1925.   SEPTEMBER 2, 3, 7. BEFORE R. T. EGG, J. (ACTG.) 

Insolvency—Judgment debt—Insolvency notice—Non-compliance—Receiving 
order— Petition for—Whether Court can enquire into the truth of judgment 
debt—No assets in the debtor—Mere allegation by debtor—Whether Court will 
act thereon—Public examination—May produce assets. 

The Supreme Court, in its insolvency jurisdiction, has the power to enquire 
into the truth of a judgment debt on which an insolvency notice is founded, and 
in respect of which a receiving order is sought to be made. 

The Court will not refuse to make a receiving order against a debtor on his 
mere allegation that he has no assets. 

Petition by J. P. Santos & Co., Ltd., for a receiving order against 
Manoel Fernandes. The company had issued a specially indorsed writ 
against Manoel Fernandes for the sum of $252.92. The defendant filed an 
affidavit of defence and applied for leave to defend. The Court, however, 
only granted him conditional leave. The defendant did not comply with the 
conditions, and in default thereof, judgment went against him. J. P. Santos 
& Co., Ltd., served Manoel Fernandes with an insolvency notice on the 
9th July; and on the 22nd July, this petition was filed on the ground that 
the debtor, Manoel Fernandes, had committed an act of insolvency by 
reason of his non-compliance with the terms of the insolvency notice. The 
debtor gave notice that he opposed the making of the receiving order on 
the grounds (a) that no debt was due by him to the petitioning creditors, (b) 
that the action on which the petitioning creditors obtained judgment was 
fraudulent and vexatious, and (c) that judgment was obtained by fraud and 
collusion between the petitioning creditors and one Carlos Fernandes. At 
the hearing counsel for the debtor contended that, assuming that the debt 
was a genuine one, the Court would not make a receiving order as the 
debtor, Manoel Fernandes, had no assets. 

C. R. Browne, for the petitioning creditors. 
S. L. van Batenburg Stafford, for the debtor. 

 Cur. adv. vult. 

EGG, Actg. J.: The petitioning creditors, J. P. Santos and Co., Ltd., are 
asking for a Receiving Order against Manoel Fernandes, the debtor, upon 
the ground that they hold a judgment against the debtor for $252.92 and 
costs $153.97 obtained by them on the 20th June, 1925, and which has not 
been paid. 
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The statutory Insolvency notice has been served on the debtor calling 
on him to pay, failing which, within seven days of service, the debtor 
commits an act of insolvency. 

The debtor has given notice in reply to the Insolvency notice that he 
opposes the making of a Receiving Order, and alleges (a) that no debt was 
due by him to the petitioning creditors, (b) that the action on which the 
petitioning creditors obtained judgment was fraudulent and vexatious, and 
further that the judgment was obtained by fraud and collusion between the 
petitioning creditors, their servants or agents and one Carlos Fernandes. 

The judgment was obtained as follows:— 
The debtor was served with a writ for the amount claimed for goods 

sold and delivered and after an affidavit for leave to defend was filed and 
on hearing, the debtor was granted conditional leave to defend the action—
which conditions the debtor failed to carry through, resulting in the 
petitioning creditors obtaining judgment as claimed with costs. 

The first point that arises is the question whether the Court of 
Bankruptcy has the power to go behind a judgment, and enquire into the 
truth of the judgment debt. Prima facie, a judgment is sufficient evidence 
of the existence of a debt, but where it is contended, as the debtor does, that 
the judgment was a fraudulent one, then it is necessary that the Court 
should enquire into all the surrounding circumstances leading up to the 
cause of action—this principle was decided in the case of ex parte Kibble 
in re Onslow (1875) L.R, 10 Ch. 376, 377, and later discussed and 
followed in ex parte Lennox (1885) 16 Q.B.D. 315 and as was said by Lord 
Justice James in the above case:— “The Court of Bankruptcy can enquire 
“into the consideration for a judgment debt. There are obviously strong 
“reasons for this because the object of the Bankruptcy laws is to procure 
“the distribution of the debtor's goods among his creditors. If a judgment 
“were conclusive, a man might allow any number of judgments to be 
“obtained by default against him by his friends or relations without any 
“debt being due on them at all; it is therefore necessary that the 
“consideration of the judgment should be liable to investigation.” I allowed 
the creditors to prove their judgment, giving the debtor every opportunity 
also of proving his allegations of fraud. 

The facts leading up to the claim for goods sold and delivered (Action 
No. 149 of 1925) are simple and these:—The debtor carried on a provision 
business on lot 2, George and Bent Streets, Georgetown, and on Boxing 
Day, 1923, was stricken with paralysis. His brother Carlos Fernande6 took 
over and carried on the business, obtaining goods on his credit and paying 
on his account, and then, we find on the 10th October, 1924, an account 
was opened by Carlos Fernandes in the name of the debtor, with 
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the petitioning creditors for goods to be supplied to the said shop. The 
debtor after a time improved slightly in health, but yet I find he did 
nothing to ascertain of his brother the position of his affairs. According to 
the debtor he was driven out and in other words, his business 
commandeered by his brother. But this salient fact stands out prominently 
in this case; and that was his family was being supported from the shop 
and as much as $350 was drawn by him from the sales in the shop, towards 
payment of his treatment of his illness. The question to be decided is, was 
Carlos Fernandes at the time he contracted with the petitioning creditors 
the agent of the debtor or he contracted on his own behalf? I can find 
nothing in the evidence to support the latter contention, the goods were 
delivered to the shop of the debtor, the debtor was being supported from 
proceeds of the sales in the shop, and on the evidence of Carlos Fernandes 
himself, he told the debtor of the existence of the account with the 
petitioning creditors. I believed the evidence of Carlos Fernandes in 
preference to that of the debtor and believed he knew of the existence of 
his indebtedness to the petitioning creditors the debtor appearing to me to 
be the sort of person, who, because he did not have the actual physical 
control of his business, after his health improved and finding himself in the 
present position resorts to the attitude of not knowing anything of the 
transactions with the petitioning creditors. I hold that Carlos Fernandes 
was the general agent of the debtor as such in the course of carrying on the 
business, and could contract on behalf of the debtor. 

Holding as I do, I find that the amount sued on for which judgment 
was given, viz., $252.92 with costs, is correct and the petitioning creditors 
are entitled to proceed for the amount. 

The debtor has not paid the amount as claimed with costs in terms of 
the Insolvency notice issued, nor has he secured or compounded for it to 
the satisfaction of the petitioning creditors, thereby committing an act of 
insolvency, and I grant the application for a Receiving Order against the 
debtor Manoel Fernandes with costs to the petitioning creditors. 

Mr. Stafford, counsel for the debtor, submitted at the close of his case 
that assuming I held that agency was proved the debtor presently having 
no assets (from the evidence it appears that the shop has been closed and 
that the debtor executed a Bill of Sale of his property to one Vieira) and 
the Court being satisfied that there are no assets or prospects of assets I 
must discharge the Receiving Order as oppressive. I can do no better than 
refer to the words of Lord Justices Lindley and Lopes, in Re Hecquard 
(1889) 24Q.B.D. 71 viz.: “At the time when the petition is presented and 
“before a Receiving Order is made it is impossible to tell whether there 
“will prove to be any assets or not. All the 



 159
Re MANOEL FERNANDES. 

“petitioning creditor then knows or need know is that a debt is owing to 
“him and that after taking the necessary steps to procure payment he 
“cannot get payment, and therefore asks that the debtor may be made 
“bankrupt. The court cannot at that stage tell whether the proceedings in 
“bankruptcy will have no results. If the debtor is made bankrupt, there will 
“be a public examination of him, and then it may be ascertained whether 
“he has any assets. At the time of the petition and adjudication the court 
“has not the proper materials for judging whether there are assets or not.”    
That being so I make the order accordingly. 

 Receiving Order made. 
Solicitors:  V. C. Dias; H. Gunning. 
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  DeFREITAS  v. D'ANDRADE & Co., LTD. 

[No. 305 OF 1925.] 

1925.   SEPTEMBER 5, 7.   BEFORE BERKELEY, C.J., (ACTING). 

Company—Inspection of books—Right given by articles—Refusal of right to 
a share-holder —Shareholder's wife owner of a rival business—Whether Court 
would decline to adjudicate until a general meeting of shareholders called to 
determine whether the articles should be altered—Companies (Consolidation) 
Ordinance (No. 17 of 1913), Table A. First Schedule, article 105. 

By article 111 of the articles of association of a company it was provided that 
the books of account should be open to the inspection of the shareholders during 
the hours of business subject to any reasonable restriction as to the time and 
manner of inspecting that may be imposed by the company in general meeting. 

On its formation the company consisted of three shareholders,—F.E.D., A.D., 
and M.F. All three were directors. F.E.D. was chairman of the company and 
M.F. was secretary and managing director. Subsequently M.F. resigned, and he 
was succeeded by J.G.D. to whom F.E.D. had transferred 10 shares. M.F. held 
50 shares. The total number of shares taken up was 1,190. 

M.F. desired to inspect the books of the company. The directors refused to 
permit this on the ground that he was interested in a rival business and that in 
their opinion it would not be in the interest of the company to permit any such 
inspection. 

The writ in this action was filed on the 29th August, 1925, and, immediately 
after, the plaintiff applied for an interlocutory injunction to restrain the directors 
and other officers of the company from preventing the plaintiff or his agent 
from inspecting the books of the company. 

On the 1st September the company informed the plaintiff that the directors 
had decided that it would be advisable in the interest of the company to replace 
article 111 by article 105 of the regulations in Table A. First Schedule to 
Ordinance No. 17 of 1913, and chat the necessary steps to do this would be 
taken. 
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Held, (1) that the Court would not await the result of the proceedings of the 
extraordinary general meeting of the shareholders, before deciding this 
application: and 

(2) that on the facts before the Court there was no ground for refusing the 
order asked for. 

H. C. F. Cox, for the applicant (plaintiff). 

H.C. Humphrys, for the respondents (defendants), 
            Cur. adv. vult. 

BERKELEY, ACTG. C.J.: This is an application by the plaintiff in the 
above action for an interlocutory injunction to restrain the directors and 
other officers of the company from preventing the plaintiff or his agent 
from inspecting the books of the company. Under article 111 of the 
Articles of Association it is laid down that the books of account shall be 
open to inspection of the members during the hours of business subject to 
any reasonable restriction as to the time and manner of inspecting that may 
be imposed by the company in general meeting. 

The company was formed in 1920 and consisted of three shareholders, 
who were the directors, viz., Francis Edward D'Abreu who was and still is 
chairman of the company, Antonio D'Andrade, and the plaintiff who was 
secretary and managing director. He resigned at the end of August, 1922, 
and was succeeded by J. G. D'Andrade to whom 10 shares were transferred 
by the chairman of the company. 

Counsel for the defendant company admits that the plaintiff is entitled 
to inspect the books referred to under the Articles of Association, but he 
submits that owing to the conduct of the plaintiff and his position in a rival 
business the directors are of opinion that in the interest of the company it is 
better he should not see the books. 

On 20th August, 1925, the solicitor for the plaintiff wrote to the 
secretary of the company asking that a time convenient to him be fixed to 
allow his client to inspect the books. On the 26th August the letter of 20th 
was acknowledged and the solicitor was informed that it would be 
submitted to the directors at their next meeting when he would be 
communicated with. On the 27th August, the solicitor with plaintiff and a 
Mr. Haynes went to the company's place of business and there saw the 
chairman who declined to permit the plaintiff to inspect the books. The 
chairman admits that on 6th June, 1925, the plaintiff attended the annual 
general meeting of the company and requested to see all the books, that he 
consulted his colleagues and then told plaintiff that they could not allow a 
member who was engaged in a rival business to dive into the company's 
affairs and a minute to this effect was inserted in the minutes of the 
meeting. He further 
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says that with regard to the letter of 20th August written by plaintiffs 
solicitor and the reply sent by his instructions he intended to bring the 
matter before the directors at their next meeting on 1st September, 1925. 

This means that the intention of the chairman was to prevent the 
plaintiff from seeing the books which he had a right to inspect. It was on 
receiving the writ and notice of motion which induced the chairman to 
consult his solicitors, Messrs. Cameron & Shepherd, and he says that 
although he still thought it would be detrimental to his business he would 
after taking legal advice have allowed plaintiff to see the books and 
accounts. On 1st September, 1925, the secretary of the company wrote to 
the plaintiff’s solicitor that the directors had "decided that it would be 
advisable in the interest of the company to replace article 111 by article 
105 of Table A, (First schedule to Ordinance 17 of 1913, page 700) and the 
necessary step to do this will be taken." This article 105 provides (inter 
alia) that “no member (not being a director) shall have any right of 
inspecting any account or book or document of the company except as 
conferred by statute or authorized by the directors or by the company, in 
general meeting.” 

It was evidently the intention of the three members who were directors 
to prevent the plaintiff who was the only other member of the company and 
not director, from having access to the books. 

The sole ground for non-access to the books is based on the fact that he 
is manager of a rival business. There is no evidence of any conduct on his 
part which warrants the conclusion arrived at by the three directors. 

Towards the close of his address counsel stated that it had just come to 
his knowledge that plaintiff's wife was the owner of the rival business and 
counsel for the plaintiff admitted that this was the case. 

Counsel for defendants submits that this court will not grant an 
injunction until an extraordinary general meeting of the Company be held. 

He cites (1) Bainbridge v. Smith (1889) 41 Ch. D. 462. This has 
reference to a managing director. (2) British Murac Syndicate, Ltd., v. 
Alperton Rubber Company (1915) 84 L. J. Ch. 665, 670). In this case 
objection was raised to two directors and with regard to one, Sargant, J., 
said “with regard to the latter, there might, in view of his being a 
“competitor in business, be reasonable grounds of objections. While 
“making the declaration asked for he would not immediately grant an 
“injunction but would give the shareholders an opportunity of objecting to 
“Mr. Warwick's appointment for personal reasons.” A managing-director 
or a director is on a very different footing from   a mere 
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shareholder and one can quite understand that a competitor in a similar 
business might not be acceptable as a director. (3) Cuff v. London and 
County Land and Building Company. Ltd. (1912) 1 Ch. 440, 449). The 
plaintiffs as auditors of the defendant company had had a charge made 
against them—at the time only by way of suggestion that they had been 
guilty of negligence. It was not disputed, that certain counterfoil books had 
not been inspected. Farwell, L.J., in the course of his decision said: “In all 
“cases of this nature, which are matters relating to the internal management 
“of the company, it has always been the practice of the court to direct a 
“meeting of the shareholders to be convened, in order to see what their 
“wishes are.” In these cases the directors or auditors were officers of the 
company and not merely shareholders, and I do not see that they apply to 
the present case which does not relate to the internal management of this 
company. 

The cases cited by counsel for the plaintiff are Nelson v. Anglo 
American Land Mortgage Agency Company (1897) 1 Ch. 130; and Mutter 
v. Eastern and Midlands Railway Company (1888) 38 Ch. D. 92. 

I am of opinion that the plaintiff is entitled to inspect the various 
books. It having been brought to my notice that he is manager of a similar 
business owned by his wife I should prefer that an independent person 
examine the books in his behalf, but the mere fact that he is interested in 
that business cannot deprive him of his rights as a shareholder. 

Injunction granted in terms of application, costs to be costs in the 
cause. 

      Order for Injunction granted. 

Solicitors: A. V. Crane, G. R. Reid. 
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     DEWAR v. CANNON. 

DEWAR v. CANNON. 

[574 OF 1921.] 

1925.   JUNE 29. 30; SEPTEMBER 21, 30;   OCTOBER 21, 22; 
NOVEMBER 5. 

BEFORE M. J. BERKELEY, ACTING C.J. 

Interpleader—Execution-debtor's interest in printing-plant—Whether prior 
transfer by him genuine—Absence of fraud—Mere suspicion not sufficient to 
vitiate transaction. 

D., the plaintiff, obtained judgment against B. and proceeded to levy on what 
he considered to be B.'s half share in a certain printing plant. More than a year 
prior thereto B.'s interest therein had been levied on at the instance of one M. P. 
C. and it was while the said plant was thus in custodia legis that the defendant C. 
purchased same. 

Held, That mere suspicion not amounting to proof of fraud would not vitiate 
the transaction. 
J. A. Luckhoo, K.C., for the judgment creditor. 
J. S. Mc Arthur, K.C., for the defendant. 

BERKELEY, ACTING C.J.: This is an interpleader issue in which the 
plaintiff alleges that he verily believes that a certain printing plant, 
machinery appliances, and other appurtenances thereto belonging, which 
have been levied on, are the bona fide property of the judgment debtor 
Britton and not the property of the defendant Cannon. 

The plaintiff in January, 1918, sold the printing plant to the debtor 
Britton and one Carto for the sum of $3,000. The name of the newspaper 
was changed from "Free Lance" to "The Tribune." Carto died in 1920. The 
balance of capital then due to the plaintiff was $1,501. Carto died intestate 
and his estate was administered by the Official Receiver. His half share in 
the printing plant was sold at public auction on 26th July, 1921, and 
purchased by M. P. Camacho for the sum of $905. 

The debtor Britton was indebted to M. P. Camacho who obtained 
judgment against him for $369.71 and costs $33.61 and on 20th April, 
1922, levied on his half share of the printing plant which was placed in 
custodia legis. On 29th April, 1922, (nine days after the levy), the 
defendant Cannon purchased the respective half shares of M. P. Camacho 
and the debtor Britton. On 9th November, 1923, the plaintiff obtained 
judgment against the debtor Britton for the sum of $1,501, capital, and 
$158.27, interest, and on 22nd November, 1923, (nearly 19 months after 
the sale to the defendant Cannon), plaintiff levied on the printing plant as 
the property of the debtor Britton. 

The ledger of M. P. Camacho (exhibit "Q1") has the following debit 
entry under the head of "The Tribune Syndicate" dated 
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4th August, 1921: "C.B. cheque paid Official Receiver half share of 
purchase, $455 and int. for 10 days $1.51," Another ledger (Exhibit "Q2") 
has another debit entry under the same head dated 10th January, 1922, 
which reads "C.B. cheque paid Official Receiver balance of half share 
printing plant $450 and interest paid $11.78." There is also a credit entry 
under the same head dated 1st May, 1922, "received cheque from N. Can-
non $1,458.36." This cheque dated 29th April, 1922, is drawn by N. 
Cannon in favour of M. P. Camacho and H. Aaron Britton and there is a 
receipt for the same sum (exhibit "K") under the same date signed by 
Camacho and Britton as to the purchase price ($1,458.36) having been paid 
in full. Camacho withdrew the levy made by him on Britton's half share 12 
days after the sale to Cannon. M. F. Camacho was the owner of the 
building, the bottom floor of which was rented as the office of "The 
Tribune" paper and the printing plant was on this floor. The keys of this 
floor were sent to defendant's house on the evening of the purchase and the 
next morning they were sent by him to open the premises. From the date of 
purchase defendant rented the printing plant to the debtor Britton at $10 per 
month. 

The cases cited by counsel for the plaintiff cannot be applied to the 
present case. I find that this sale and purchase was effected under the Sale 
of Goods Ordinance, 1913, s. 19 (1) and s. 20, rule (1) which provides that 
where there is an unconditional contract for the sale of specific goods in a 
deliverable state the property in the goods passes to the buyer when the 
contract is made. The fact that $905 paid by Camacho for Carto's share was 
debited to "The Tribune Syndicate" might raise suspicion as to whether it 
was not originally intended as a loan to the debtor Britton but in the 
absence of fraud I find that there was a genuine sale of the printing plant to 
the defendant. Ramsay v. Booker Bros. L.R.B.G. 1915, 57 and Laltoo v. 
Takoorsing L.R.B.G. 1916, 103. 

  Judgment for the defendant with costs. 

Solicitors: J. Viapree; J. Gonsalves. 
[An appeal to the West Indian Court of Appeal has been lodged in this 

case.] 
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SINGH, Appellant, 
AND 

BRAZAO,  Respondent. 

[363 OF 1925.] 

1925.  NOVEMBER 6,   13. 

BEFORE BERKELEY, ACTING C.J., AND EGG, ACTING J. 

Appeal from Magistrate's Court—Reasons of appeal—Mode of service 
thereof—Document handed to Respondent—Refusal to accept same—Respondent 
not informed of nature of documents—Leaving documents at respondent's 
abode—Onus of proof of service—Suspicion that respondent purposely avoided 
service—Court's discretion as to costs—Magistrates' Decisions (Appeals) 
Ordinance 1893, section 6. 

At the bearing of an appeal from a decision of the Magistrate for the 
Georgetown judicial district, a preliminary objection was taken to the effect that 
service of the notice of reasons of appeal had not been effected. Affidavits 
regarding the mode of service disclose 1 that the notice of reasons of appeal was 
shown to the respondent, who declined same but was not informed as to the 
nature of the documents, and that a few hours before the expiry of the time 
within which service could be effected, the said documents were pushed under 
the door of respondent's residence. There was no proof that respondent returned 
to her house before the expiration of the period allowed for such service. 

Held,—(1) There was no enactment rendering the mere leaving of the notice 
of reasons of appeal at respondent's house conclusive proof of service. 

(2) That the facts disclosed having raised a strong suspicion that respondent 
kept out of the way to avoid service, no order would be made as to costs. 

P. A. Fernandes for the appellant. 
P. N. Browne, K.C., for the respondent. 
BERKELEY, ACTING C.J. read the judgment of the Court: This is an 

appeal from the decision of the stipendiary magistrate of the Georgetown 
judicial district who gave judgment in favour of the respondent and 
ordered the appellant to deliver up possession of the dwelling-house rented 
to him. 

A preliminary objection is taken to the hearing of this appeal on the 
ground that the reasons of appeal were not served on the respondent within 
fourteen days after the pronouncing of the decision, (Ordinance No. 13 of 
1893 (s. 6 (1)) 

The decision was given on the 2nd May, 1925, and therefore the 16th 
May was the last day for service of the reasons of appeal. The magistrate 
was so served on 15th May. As to service on the respondent three 
affidavits have been filed (1) that of Kaddir Ally of Kitty, East Coast, who 
says that he served the reasons for appeal on the respondent personally by 
handing the same to her about 7.45 a.m. on 16th May, that she threw it 
back at him saying that "Mr. Singh had better leave the house," that 
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he picked up the document and took it back to appellant. Assuming that 
the facts set out in this affidavit are true it is not stated that respondent was 
told the document handed to her was the reasons of appeal or that she 
looked at it. If it had been left in the house it might have been held to be a 
proper service, (2) that of Dhanpaul (office boy to appellant) who says that 
for over four hours on 16th May he endeavoured to find the respondent 
and on failure to do so he reported what he had done to the appellant. 
There is no reference as to the object of his search or that he had with him 
the reasons of appeal. It only shows that respondent could not be found on 
that day. (3) That of Christina Blackman (a nurse in the employ of 
appellant) who says that about 9.45 p.m. on the 16th May, 1925, she 
pushed the reasons of appeal under the front door of respondent's residence 
after waiting and looking out for her from 8 p.m. the same night. She 
further says that on 17th May about 8 a.m. respondent told her that she (re-
spondent) was informed by one Mrs. Reid, a tenant in the yard, that she 
(Christina Blackman) had pushed the document with reasons for appeal 
into her room and that when she said this respondent then had the reasons 
of appeal in her hand. This is the strongest affidavit as to service. It shows 
that at 9.45 p.m. that is on the last day, within 21/4 hours of the expiration 
of the 14 days, the reasons of appeal were pushed under the front door but 
there is no evidence to show that respondent returned to her house on that 
night before 12 o'clock or at all. The fact that she had concealed herself as 
alleged renders it highly improbable that she would return and run the risk 
of having the reasons of appeal served on her within the 14 clays The 
service has to be effected within a certain time and there is no enactment 
that the mere leaving of the reasons of appeal at a respondent's house shall 
be conclusive proof of service, and in the absence of such enactment the 
court cannot so hold even if (which on the affidavit is open to doubt) it 
could be taken as proved that on the night of 16th May the respondent 
returned to her house before midnight. (See Bovell, C.J., in Franklin v. 
John, 29th Dec, 1911). The onus of proving service lies on the appellant 
and he has not discharged that onus. The appeal must be dismissed. The 
affidavits raise a strong suspicion that respondent kept out of the way in 
order to avoid service and therefore no order is made as to costs. 
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       DEABREU v. MENDELSON, LTD. 
DEABREU v. MENDELSON, LTD. 

[164 OF 1925.] 
1925.    NOVEMBER 19, 28. 

BEFORE W. J.  GILCHRIST,   ACTING J. 

Master and servant — Engineer and Supervisor—Whether a mechanic within 
Employers and Servants Ordinance, 1853—Wrongful dismissal—Length of 
notice— Monthly salary — Whether reasonable notice sufficient or a month's 
notice required— When month's notice should expire. 

Plaintiff had been in the employment of the defendant company as a 
mechanic and was also entrusted with the supervision of engines and of other 
mechanics. He received a monthly salary. On the 8th of September, 1924, he 
received a written notice from the defendant company purporting to terminate 
his services on the 7th October, 1924. Plaintiff claimed damages for wrongful 
dismissal. For the defendant company it was contended that plaintiff was merely 
a mechanic within the meaning of the Employers and Servants Ordinance, 1853, 
and was therefore entitled only to notice as pro-vided for by section 8 of that 
Ordinance, alternatively, that only a reasonable notice was required and not 
necessarily a notice terminating the employment at the end of a calendar month, 
and lastly, that the plaintiff was not ready and willing to serve the defendant 
company as alleged. 

Held, (1) The nature of the plaintiff's duties was such that he could not be 
regarded as merely a mechanic within the meaning of the Employers and 
Servants Ordinance, 1853. 

(2) That the plaintiff was entitled to a month's notice terminating his 
employment at the end of a particular month. 

(3) That it was not necessary for plaintiff to give the defendant company 
notice of his readiness and willingness to continue in their service. 

J. A. Luckhoo, K.C., for the plaintiff. 
P. N. Browne, K.C., for the defendant company. 

GILCHRIST, ACTING C.J.: In this action the plaintiff claims from the 
defendant company the sum of $255 less the sum of $16 received for 
wrongful dismissal. 

2. The evidence clearly establishes that previous to April, 1924, the 
plaintiff was in the employ of one J. C. Ginder. In April, 1924, the 
defendant company took over as a going concern the business of the said J. 
C. Ginder with all assets and liabilities and continued the employment of 
the plaintiff. 

3. The plaintiff contends he was employed as an "Engineer" with 
salary at the rate of $60 a month with an allowance of $25 a month for 
board and lodging, and was entitled before the termination of such 
employment to three months' notice or three months' salary in lieu of 
notice. 

4. The defendant company contends that the plaintiff was not an 
engineer and was not entitled to three months' notice but that he was a 
mechanic within  the  terms  of the  Employers and 
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Servants Ordinance, 1 of 1853, and was only entitled to notice as provided 
by section 8 of the said Ordinance.  

In the alternative he was only entitled to reasonable notice and that the 
one month's notice given to him by letter of the 8th September, 1924, 
(Exhibit "C") terminating his employment on the 7th October, 1924, was 
reasonable notice. The defendant company further denies that the plaintiff 
was ready and willing to serve the company as alleged. 

5. I am of opinion that the plaintiff does not come within the 
provisions of Ordinance 1 of 1853. It is clear not only from the evidence of 
the plaintiff but from the evidence for the defence that the plaintiff's duties 
were something more than that of a working mechanic. Mr. Nepean, the 
attorney of the defendant company, states, “I relied on him (plaintiff) for 
“the supervision of the engines and also of the mechanics in the shop and 
“employed up and down the river. I held him responsible for any 
“breakdown . . . . . . . His position was of more responsibility than a shop 
“assistant.” 

6. It is not contested that plaintiff received a salary of $60 a month 
and an allowance of $15 a month for boarding. The evidence in respect of 
an allowance of $10 a month for lodging is conflicting. The plaintiff has 
not satisfied me that he was in receipt of any such allowance as a term of 
his employment. 

7. I am satisfied from the evidence that plaintiff received his salary 
and the allowance for boarding at the end of each month. 

8. The defendant company by letter of the 8th September, 1924, 
(Exhibit "C") to the plaintiff notified him that his services would not be 
required after the 7th October, 1924. This notification the defendant 
company contends is a reasonable notice in accordance with the terms of 
the agreement as alleged in paragraph 1 of his statement of claim. I do not 
agree. In my opinion plaintiff was entitled to a month's notice terminating 
the employment at the end of any particular month. 

9. In October, 1924, the plaintiff received the sum of $16 in cash and 
goods. It is clear this was received on account of his claim against the 
company. 

10. In my opinion the plaintiff is entitled to the balance of salary and 
the boarding allowance in respect of the month of October which at the 
rate of $60 salary and $15 boarding allowance would amount to $59 and to 
salary and boarding allowance for one month in lieu of notice, i.e., a total 
of $134 (Dewar v. Daily Chronicle, Ltd., L.R.B.G. 1919, p. 170). Having 
regard to decided authorities I am of opinion he is not entitled to three 
months’ notice. 

I further find that the plaintiff was ready and willing to serve the 
defendant company and that it was not necessary for 
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him to give the company notice of such readiness and willingness. (See 
Wallis v. Warren, 4 Ex. 361). I further find that the plaintiff exercised due 
diligence in endeavouring to obtain employment. 

Judgment for the plaintiff for $134 with costs.  

[An appeal to the Full Court has been lodged in this case.] 
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    PECHIAMAH v. SIRPUT AND ANR. 

[BERBICE.  8 OF 1925.] 

1925.   OCTOBER 28; NOVEMBER 30;   BEFORE EGG, ACTING J. 

Claim on promissory note—Defendant in possession of note —Possession 
wrongfully obtained—Criminal offence disclosed on evidence—Procedure—
Whether Court can of its own motion refuse to adjudicate on issues raised in civil 
proceedings. 

P. in her quality as administratrix brought a claim against S. and another for 
the balance of moneys due on a promissory note. S. pleaded payment and relied 
on being in possession of the note sued on. Facts were proved showing that S. 
had come into possession of the note in circumstances involving the commission 
of a crime. For the defence it was contended that a felony having been 
committed, it was not competent to take civil proceedings until criminal 
proceedings had been first instituted. 

Held, (1) That although, where there is a competition of evidence on the 
question whether a security has or has not been satisfied by payment, the 
possession of that security by the claimant ought to turn the scale in his favour, 
yet in this case the defendant's possession had been sufficiently explained 
beyond doubt so as to exclude the application of that principle. 
 (2) That the mere disclosure during the trial that a crime had been committed 

by the defendant in getting possession of the note sued on did not warrant the 
court of its own motion refusing to adjudicate upon issues raised before it, 
pending the institution of criminal proceedings. 

EGG, ACTING J.: The plaintiff in her quality as administratrix of the 
estate of Arasankuola Lutchanah, deceased, claims from the defendants 
jointly and severally the sum of $477, the balance due and payable by them 
to her on an overdue promissory note dated 13th August, 1924, for the sum 
of $859. 

It appears that Pechiamah's late husband, Arasankoola Lutchanuh, in 
his lifetime and Robert Lakhan owned a retail spirit shop at No. 1 Village, 
Corentyne, Berbice, and after the death of the said Lutchanuh, she in her 
quality aforesaid and the said Lakhan carried on the business, subsequently 
Pechiamah married one Abdulla who was appointed by both parties as 
their manager of the shop. 
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Being desirous of selling the shop Abdulla entered into an agreement 
with the defendant Sirput to sell him the shop for $2,000 and for that 
purpose $100 was deposited in the Royal Bank of Canada (Berbice) as 
earnest money of the sale if Abdulla could secure the consent of both 
parties to sell (vide agreement exhibit "B") and on his (Abdulla) obtaining 
that consent the sale was effected on the 11th July, 1924, and the $100 
deposited was applied on account of the purchase price of $2,000. (Exhibit 
"C" back of agreement), the defendant Sirput farther paying on that day the 
sum of $200 direct to Lakhan (vide exhibit "D"). Receipt exhibit "D" also 
stated that the balance due to him (Lakhan) was $692.50 thus confirming 
Abdulla's evidence that he (Abdulla) had bought Lakhan's half share for 
$900 and sold same to defendant Sirput for $1,000 making a profit to 
himself of $100 on the transaction, the difference of $7.50 to make 
Lakhan's $900 being deducted for his Lakhan's share of the expenses 
incidental to the cost of transfer, hence Lakhan's nett figure for his share 
being $892.50. 

We have it later on, that on or about the 13th August, 1924, when the 
transfer was to be effected the defendant Sirput paid the amount of $700 to 
Lakhan (vide receipt Exhibit "E") for $692.50 and finding himself in 
difficulties as to remaining amount, viz., $1,000 pays $141 in cash and gets 
the second named defendant Beera, his mother, to sign with him as makers 
of a joint and several note payable on demand for the sum of $859 thus 
making a total of $2,000 when the transfer of the licence was completed. 

On the evidence of the plaintiff and her witnesses’ further payment of 
$382 towards the note was made leaving a balance of $477 for which 
amount she has now sued. 

The defendant Sirput in his defence pleaded payment of amounts of 
$100 in September, $100 in October, in November $150, in December 
$132, on the 9th January, 1925, $271, and on the 13th January, 1925, $106, 
in all $859 and that the said note was then re-delivered by the plaintiff to 
him, and further counter-claims for $100 being money paid by him to the 
plaintiff by mistake of fact or alternatively for money had and received by 
the plaintiff from him and to and for his use, and basing his claim on 
paragraph 7 of his defence, which states “that the real balance therefore 
“which the defendant owed the plaintiff at the time the note was given was 
“not $859 but $759, the defendant had forgotten at the time the note was 
“made the $100 he had deposited as aforesaid had been appropriated by the 
“plaintiff as aforesaid.” 

The defendant Beera pleads that she signed the note for Sirput's 
accommodation and as his surety only and that there was never any 
consideration for the making or payment of the note by her. 

To this defence the plaintiff replied, inter alia, that the sum of 
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$477 was due by both defendants, that there was consideration for mating 
of note by both defendants and that the defendant Sirput obtained the note 
on the following grounds:—I quote paragraph 9 of the reply. “That it was 
“arranged between the plaintiff and the defendant Sirput that the plaintiff 
“would buy from him a bicycle for the sum of $40 and the defendant Sirput 
“would endorse the payment of the amount of $40 on the note, and 
“accordingly the plaintiff on the 27th January, 1925, sent the note by her 
“minor son Yankana to the defendant Sirput for the purpose aforesaid. The 
“said Yankana handed the note to the defendant Sirput who refused to re-
“deliver same,” and on the counter-claim denies owing any money at all. 

Of the payments on the first note the amount of $100 is admitted but 
the second and third payments of $50 and $100 are in issue. The 
defendants saying that it was $100 and $150. The witness Philip Saunders, 
a schoolmaster, who was asked by the defendant Beera to witness payment 
of these amounts swears that he actually counted the money before it was 
paid and that he endorsed the amounts so paid on the back of the note and 
is positive that the amounts so paid are $50 and $100 and not $100 and 
$150. I accept the evidence of Saunders in preference to that of the defend-
ants and cannot comment too strongly on the veiled allegation that is being 
made that Saunders with the assistance of the plaintiff and her husband 
received the amounts as stated by the defendants and endorsed payments of 
smaller amounts on back of note thereby deliberately cheating them; of the 
other payments $20, $12 and $100 these are admitted thus leaving $477, 
the amount sued on, as against what the defendants say should be $377 and 
which amount ($377) was paid as follows: $271 on 9th January, 1925, and 
$106 on the 13th January, 1925. For me to believe that these two payments 
were made I would have to discard a series of circumstances that happened 
on the 27th January, 1925, when Yankana, the 18 years old son of the 
plaintiff, took the note to the defendant Sirput to be endorsed by him for 
$40 in payment of a bicycle, namely, the  calling in of the sergeant of 
police immediately after the occurrence, the charging of the defendant 
Sirput by the police for larceny of a valuable security, and the withdrawal 
of the case, the statements made by both defendants to the police on the 
way to the station, the sworn testimony of the plaintiff and her witnesses 
that on the 27th January, 1925, and before the said note was in her 
possession, being 14 days after the alleged payment in full and re-delivery 
of the note to the defendant, all of which I am unable to do. I unhesitatingly 
say that I do not for one moment believe the story of the defendant Sirput, 
his demeanour in the witness-box, his evasive and untruthful answers all 
leading me to that conclusion and as counsel for the plaintiff rightly draws 
my attention to the fact that the dates 
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of the last two payments are stated with certainty by the defendant Sirput, 
yet the dates of the previous payments are only remembered by the months. 

The question to decide being one purely of facts if the evidence led for 
the defendants had left me in doubt, I should have felt bound to give 
judgment for the defendants, following the principle laid down in the case 
of Bembridge v. Osborne 1 Starkie, p. 374, viz., “where there is a 
“competition of evidence on the question, whether a security has or has not 
“been satisfied by payment, the possession of that security by the claimant 
“ought to turn the scale in his favour” (in this ease, the defendant Sirput 
destroys the note). 

I further find on the evidence that the defendant Beera is not an 
accommodating party or surety, but on her own showing by her evidence 
that she is a principal or maker of the note with her son Sirput, inasmuch as 
she states that on the day the sale was to be completed we (meaning herself 
and her son) had the money to pay, but on the suggestion of Abdulla kept 
back $800 so as to buy goods to stock the shop, thereby admitting her 
liability thereon.  

On the counter-claim by the defendant Sirput of $100 overpaid, I am at 
a loss to understand how that amount has been arrived at, the defendant 
Sirput admits that Lakhan was to receive $1,000, and $1,000 to go to the 
plaintiff, he deposits $100 which is afterwards credited to him, he pays 
$200, $700, $141 and gives note for $859. 

By payments on the note amounting to $859 making a total of $2,000 
thus no money overpaid. 

Counsel for the defence raises the point "that a felony having been 
committed and civil remedy existing, it is not therefore competent to bring 
action until criminal remedy exhausted." True as it is, that it has been long 
established as the law of England, that where an injury amounts to an 
infringement of the civil rights of an individual, and at the same time to a 
felonious wrong, the civil remedy is suspended until the party inflicting the 
injury has been prosecuted, yet, as was said by L.C.J. Cockburn, in the case 
of Wells v. Abrahams, 7 Q.B. pp.555 and 557, “although, that is the rule, it 
“becomes a different question when we have to consider how it is to be 
“enforced.” The judge at Nisi Prius is merely a commissioner and the 
“instrument of the court to try the cause, it is his duty, therefore, to try the 
“issues on the record, and I doubt whether he can refuse.” Following, there-
fore, the argument and ruling as laid down in that case I hold that I am 
bound to try the issues on the record and cannot non-suit pending the 
institution of criminal proceedings (if any).  

Believing the plaintiff that the amount of $477 is due on the 



 173
PECHIAMAH v. SIRPUT AND ANR. 

note of $859 made by the defendants and that the defendant Sirput 
obtained the note as stated by the plaintiff, and that the said note is still in 
the possession of the defendant Sirput (whether he has destroyed same or 
not, does not now affect the question). I find accordingly for the plaintiff, 
and enter judgment in her favour against both defendants for the sum of 
$477 with interest at 6 per cent, per annum from date of judgment, with 
costs, and on the counter-claim I enter judgment for Pechiamah against the 
defendant Sirput with costs. 
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SOMWARIA v. SOORAT SINGH., et al. 
[No. 265 OF 1923.] 

1924.    DECEMBER 17.    1925.   JANUARY 8, 28, 31. 
BEFORE DOUGLAS, J. 

Magistrates Courts—Rules of 1911, r. 44—Judgment—Change of parties by 
death— Leave to issue execution required—Notice to person intended to be 
substituted—Death of judgment debtor after judgment—Writ of execution issued—
No order made or applied for as to change of parties—Writ of execution void ab 
initio—Whether fiat executio and levy thereunder also void—Plaint—Wrong 
person served—No appearance on the part of defendant at hearing—Judgment by 
default—Action to set aside—Whether such action is maintainable. 

By rule 44 of the Magistrates' Court Rules 1911, it is provided that "where any 
change has taken place after judgment by death in the parties liable to such 
proceedings the party liable to the proceedings shall not be proceeded against by 
way of execution without a plaint or summons upon the judgment." 

On the 28th May, 1920, S. obtained judgment against R. in the Magistrate's 
Court. R. died on the 24th February, 1921, and appointed L. as her executor. 
Subsequent to the death of R, S. applied for a writ of execution which was 
issued on the 31st May, 1921. On the 7th March, 1923, L. died. On the 8th 
March, 1923, S. petitioned the Chief Justice for leave to levy on the immovable 
property of R. In the petition it was mentioned that R. was dead, and it wag 
alleged that a demand for the payment of the debt had been made on R. by the 
bailiff in R.'s lifetime. The petition was granted. No demand could have been 
made in R.'s lifetime as the writ of execution was issued after R.'s death. No 
proceedings were at any time taken by S. in the Magistrate's Court to have his 
judgment executed against L. in his capacity as R.'s executor or to have any 
change of parties on the record after the death of L. 

Held, that the writ of execution was bad ab initio and that the fiat executio and 
levy thereunder which were dependent upon it were therefore bad and must be 
set aside. 

The Supreme Court has full power and jurisdiction to set aside an order giving 
leave to levy on immovable property in respect of a judgment obtained in the 
Magistrate's Court. 

S. filed a plaint in the Magistrate's Court against R. The summons was not 
served on R. but on X. On the return day there was no appearance on the part of 
the defendant, and S. obtained judgment by default. There was no evidence of 
fraud on the part of S. R. brought an action in the Supreme Court to set aside 
the judgment. 

Held, that inasmuch as no defence was entered to the plaint, the judgment was 
perfectly in order and it could not be set aside even if the Supreme Court had the 
power so to do. 

Quaere; Whether the court has power, where the judgment and proceedings 
anterior to the application for fiat are perfectly regular and in order to 
annul the fiat of a judge made on a petition for leave to issue execution 
against immovable property.  

The facts sufficiently appear from the judgment. 
J. A. Luckhoo, K.C., for plaintiff. 

E. G. Woolford, K.C., for the defendant Sooratsingh. 
Cur. adv. Vult 
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DOUGLAS, J.: The plaintiff is asking for an order declaring that (a) the 
judgment for $19.32 and costs obtained in the Magistrate's Court on 28th 
May, 1920, by the first defendant against one Rookmin is null and void. 

(b) the levy executed under the said judgment on the 19th March, 
1923, and the sale made thereunder on 6th April, 1923, are null and void. 

(c) the estate of one Rukmin, deceased, is owner of the property levied 
on and sold, and for 

(d) an injunction restraining the second defendant from issuing 
transport of the property in favour of the first defendant who was the 
purchaser at the said sale, and 

(e) an injunction restraining the first defendant from entering into 
possession of the property and for $250 damages and   costs. 

The second named defendant does not appear but desires to submit to 
any order the court may be pleased to make. 

The plaintiff alleges fraud on the part of the first named defendant 
herein referred to as 'the defendant,' both in obtaining his judgment in the 
Magistrate's Court and the levy. 

Without going into details the evidence shows that it is probable the 
wrong defendant was served with the summons from the Magistrate's 
court, but as no defence was entered to the action the judgment against the 
defendant named is perfectly in order. The judgment therefore cannot be 
set aside even if this court had the power to do so (See Bhodai v. Ledoux, 
L.J. 3.1.10; Jamonie v. Barracat, G.J. 10.11.13; and Edward v. Vieira, 
1919. L.R.B.G. 133). The whole trouble arises in the question of the 
identity of the defendant Rookmin; the present defendant says he had 
served and intended so to serve the mother-in-law of the present plaintiff 
known as Rukmin, the plaintiff says she was never served with the 
summons, but one Rookmin who lived in the same yard was served, and 
the latter acknowledges it was she who received the summons, on the 
whole I must accept the evidence that the wrong defendant Rookmin (No. 
2) was served. Quite apart from that, the steps taken by the defendant as 
judgment creditor to recover his judgment were a series of mistakes due 
partly to his own stupidity, and partly to the bad advice of his legal 
advisers. 

I may say at once that I do not find any fraud on the part of the 
defendant, every one concerned seems to have made mistakes and the fact 
that the date of the judgment on the copy of the writ had been given as the 
28th May, 1921 (instead of 1920) by the clerk who made the copy is quite 
sufficient to account for the mistaken date in the application for fiat. 

To start with, the writ of execution was issued on the 31st May, 1921, 
and would have been in order had it been directed 
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against Rookmin No. 2 but it was executed on Rukmin No. 1, or rather on 
her executor Lutchman, for she had died on the 24th February, 1921, 
whereas rule 44 of the Magistrates' Courts Rules, 1911, says "Where any 
change has taken place after judgment by death . . . . . . in the parties liable 
to  such proceedings"  (i e., the proceedings to enforce the judgment) "the 
party liable to the proceedings shall not be proceeded against by way of 
execution without a plaint or summons upon the judgment." 

The writ was bad then ab initio and it follows that reissues of the writ 
were also bad. Next the said Lutchmin (the husband of the deceased 
Rukmin) himself died on the 7th March, 1923, and on the 8th March a 
petition was made to the court by the defendant for leave to proceed on his 
judgment against the immovable estate of Rukmin under the powers 
contained in section 50 (1) of Ordinance No.  11 of 1893.  The   petition 
begins   with a misstatement "That your petitioner obtained a judgment on   
the 28th day of May, 1921, it should have read, 1920, and then contains 
another error in paragraph 3 when it states: "The said bailiff demanded 
payment of the amount due under the said judgment from the said 
Rookmin during lifetime," whereas as I have pointed out she died on 24th 
February,   1921, before the writ was issued.  (And see Ordinance No. 11 
of 1893, section 45).  

Learned counsel for the defendant contends that it is not within the 
jurisdiction of this court to reverse or nullify a fiat of the Chief Justice and 
refers to a local case Apicon  v. Woolford, (G. J.  28.6.05) when the 
plaintiff was asking for revocation of letters of decree granted to the 
purchaser of certain property and that the levy and sale at execution of the 
said property to the purchaser should be declared null and void. It  was  
proved that a summation had not been duly served and that therefore all 
subsequent proceedings in execution including the sale of the property 
were null and void, and the sale was therefore set aside, and the court 
cancelled the letters of decree granted by the Chief Justice,    I cannot see 
that  this case supports   his  contention except, in so far as it is decided that 
there should  be fraud present in such a case, and other cases go to show 
that  letters of decree will be revoked only on the ground of fraud (See 
Jamonie v. Barracat), but I cannot ascertain that this principle applies to 
any and every fiat of a judge.   After all, special formalities have to be 
observed and particulars published before letters of decree will be granted, 
whereas the fiat now objected to, was on an ex parte application and 
granted formal leave to proceed against the immovable property   of   the    
judgment-debtor. The fiat is dependent upon the judgment, and if there is 
no judgment against the person named as defendant the fiat which 
commences "Let execution issue for the sum of $20.88" is useless.   In 
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any event there is not the slightest doubt that had the Chief Justice been 
aware that at the date of issue of the original writ by the magistrate on the 
31st May, 1921, the alleged defendant Rukmin No. 1 was dead, or that 
before the petition was signed Lutchmin, her executor, had also died, and 
that the bailiff had never made any demand on the said Rukmin, as she was 
dead before he obtained the writ, he would never have granted his fiat. It is, 
however, not necessary to decide whether this court can annul the fiat of a 
judge made on a petition for an order to issue against immovable property, 
for the execution was bad from its source and I cannot do better than repeat 
the words of Rayner, C. J. in Jamonie v. Barracat: “Execution against 
“immovable property can only issue out of this court, and in this case the 
“defendant petitioned a judge of this court for leave to issue the execution 
“and leave was granted. The execution having been issued out of this court, 
“this court has full power over it, and has jurisdiction to set it aside, and for 
“the reasons, given, I think, it ought to be set aside.” 

I accordingly order that the writ and the levy thereunder be set aside, 
and that the sale in pursuance thereof be declared null and void, and I grant 
an injunction restraining the second named defendant from issuing 
transport of the property in question to the first named defendant. 

I cannot make any declaration of title, if that is necessary, it must be 
applied for in due course, but as the defendant admits having made certain 
profits out of the property I give damages to the plaintiff to the extent of 
$25. 

It is true I have found that fraud on the part of the defendant has not 
been proven, but the plaintiff has been put to expense in trying to recover 
her estate and she is entitled to her costs on the lower scale on the basis of a 
value of $250. 

Judgment for plaintiff. 

Solicitor, for the plaintiff, V. C. Dias. 

Solicitor, for the first-named defendant,   V.  D.  P. Woolford. 
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    JABAR, Appellant, 

AND 

THE OFFICIAL RECEIVER, Respondent.  

[363 OF 1925.]  

1925. NOVEMBER 27; DECEMBER 1.  

BEFORE GILCHRIST, ACTING J., AND EGG, ACTING J. 

Bankruptcy—Receiving order—Material omission in statement of affairs—
Bankrupt purchaser of land—Transport not passed—Whether "property" 
includes such interest in land—Autrefois acquit—Indictable Offences Ordinance, 
1893, section 224, paragraph 7.—Insolvency Ordinance, 1900, Amendment 
Ordinance, 1913. 

The appellant was convicted by the stipendiary magistrate of the Georgetown 
judicial district for that he having had on the 31st day of January, 1925, a 
receiving order made in respect of his estate after the presentation of an 
insolvency petition against him, made a material omission, to wit, to disclose a 
piece of land, his property, in a statement of affairs to the Official Receiver. 

For the appellant the following contentions were chiefly relied upon:— 
(1) That he had been previously charged and acquitted and was therefore 

entitled to take advantage, of the plea of "autrefois acquit." 
(2) That there was no proof of the vendor's interest in the land alleged to 

have been bought by the appellant. 
(3) That the appellant's interest in the land, transport not having been 

effected, was not comprised within the term "property" as used in the 
Insolvency Ordinance. 

Held, (1) That the plea of "autrefois acquit" was not available, the complaint 
which had previously been withdrawn being founded on an offence different 
from that with which the appellant was now charged. 

(2) That there was no necessity in a case of this kind to adduce evidence of 
the vendor's title to the land purchased by the appellant. 

(3) That the appellant having purchased the land and obtained possession 
thereof had an interest in the land constituting "property" within the meaning of 
the Insolvency Ordinance. 

A. K. Amin, for the Appellant. 
C. H. E. Legge, Acting Assistant to the Attorney General, for the 

Respondent. 
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GILCHRIST, ACTING J., AND EGG, ACTING J.: This is an appeal from 
the decision of Mr. Cressall, stipendiary magistrate, Georgetown judicial 
district, convicting the appellant for that he, the said appellant, having had 
on the 31st day of January, 1925, a receiving order made in respect of his 
estate after the presentation of an insolvency petition against him on the 
20th day of February, 1925, at Georgetown, in the Georgetown judicial 
district, made a material omission, to wit, to disclose a piece of land situate 
at lot 65 Village, Corentyne, in the county of Berbice, the property of the 
said appellant, in a statement of affairs to the complainant, the Official 
Receiver, and assignee of the estate of the said appellant, insolvent. 

The complaint against the appellant on which he was convicted is 
under the Indictable Offences Ordinance 18 of 1893, section 224, 
paragraph 7, which by virtue of section 2 of Ordinance 16 of 1913 was 
prosecuted summarily. 

The reasons of appeal (shortly stated) are (a) a plea of autrefois 
acquit, (b) that there was no legal proof before the magistrate of the 
presentation of an insolvency petition against the appellant which is an 
essential ingredient of the offence charged, (c) that there was no legal 
proof that Matura had any legal title in the land in question and therefore 
he could not pass any title to the appellant, (d) the appellant had no legal 
title in the land, the mere possession of the land under a receipt confers on 
him (the appellant) no property therein, (e) the magistrate having found 
there was no intention to defraud should have dismissed the complaint, (f) 
the decision or order of the magistrate is one which he cannot lawfully 
give or make, (g) that illegal evidence was admitted by the magistrate to 
the title of Matura to the land in question, (1) that a specific illegality 
substantially affecting the merits of the case was committed by the 
magistrate in the course of the proceedings, viz., the admissibility of the 
evidence of Mohamed Ali as going to show that the appellant was likely 
to have committed the offence with which he was then charged. 

As regards (a) the records of the case clearly show that the original 
proceedings were withdrawn—apparently with the concurrence of the 
defence, apart from this the complaint on which the applicant was 
convicted was not for the offence charged in the original complaint. It is 
clear that the original complaint was made under section 224 (1) of 
Ordinance 18 of 1893. The complaint on which the appellant was 
convicted is made under paragraph (7) of the said section. The court is of 
opinion that the plea of autrefois acquit is not sustainable. 

As regards (b) a certified copy of the Order of the Supreme Court in 
insolvency showing that the appellant had a Receiving 
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Order made against him on the presentation of an insolvency petition was 
produced and admitted in evidence (exhibit "A."), also an Order of the said 
court adjudging the appellant insolvent (exhibit "F.") while it is clear that 
under certain paragraphs of section 224 of Ordinance 18 of 1893, it is 
essential to produce the petition on which a Receiving Order of 
adjudication of insolvency is made, it is equally clear that under certain 
paragraphs, as for instance that under which the appellant is charged, it is 
unnecessary to do so. 

As regards (c) and (g) there is no legal obligation on the prosecution in 
a case of this nature to produce or cause to be produced the title deed of 
Matura to the land in question. See Willis v. Farrer (1828) 2 Y. and J. 241. 

As regards (d) having regard to the definition of property in section 2 
of the Indictable Offences Ordinance 18 of 1893, and section 2 of the 
Insolvency Ordinance 29 of 1900, the court is of opinion that the 
contention of the appellant that he not having legal title to the land in 
question and therefore no property therein is ineffective. The evidence 
before the magistrate clearly establishes that appellant purchased from 
Matura the land the subject matter of the charge and obtained possession 
thereof. 

As regards (e) this reason was not argued. 
As regards (f) the appellant contends that the magistrate has not found 

him guilty of the offence of which he is charged and that as a result he 
(the magistrate) could not exercise the powers conferred by sub-section 2 
of section 42 of the Summary Conviction (Offences) Procedure Ordinance 
12 of 1893. It is not necessary that a magistrate should, on finding a 
defendant guilty, state specifically "I find you guilty." It is sufficient if 
from the terms of his decision he does so find.    This he has done. 

As regards (h) the court is of opinion that the evidence of Mohamed 
Ali is admissible to rebut a defence that there was no intent to defraud. 

All the reasons being untenable, the magistrate's decision must be 
affirmed and the appeal disallowed with costs. 
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  PIRES AND DASILVA BROS., Appellants, 

AND 
BURNHAM, Respondent, 

[344 OF 1925.] 
1925.    DECEMBER 1.    BEFORE GILCHRIST, ACTING J. 

Warden's appeal—Unlawful occupation of mining claims—Alleged 
abandonment of claims—Procedure after abandonment prescribed by 
Regulations—Mining Regulations, 1924—Mining (Consolidation) Ordinance, 
1920—Mode of service of notice and of reasons of appeal—Whether service by 
registered letter addressed to registered place of address sufficient. 

The appellants charged the respondent with unlawfully occupying certain of 
their mining claims. The appellants had on the 24th March, 1925 purchased the 
said claims among others at a sale held under Regulation 18(1) of the Mining 
Regulations, 1924. The respondent relied on having located the said claims on 
the 23rd March, 1925, on the ground that they had been abandoned by C. and C. 
There was no notice of such abandonment sent to the Commissioner or Warden 
as required by the Regulations. 

On the appeal coming on for hearing, counsel for the respondent contended, 
inter alia, that the service of the notice of, and reasons for, appeal was bad and 
that the proceedings were a nullity having been instituted by the general 
manager for the appellants and not by the appellants themselves. 

Held, (1) That service by registered letter addressed to the respondent's 
registered address was sufficient, 

(2) That there being no cross-appeal, and the point not having been taken at 
the trial, the respondent could not now be allowed to question the validity of the 
complaint on the grounds relied upon. 

(3) That the respondent's alleged location of an "abandoned" claim was 
ineffective in the absence of notice of abandonment as required by Regulation 
18 (4) of the Mining Regulations, 1924. 

J. A. Luckhoo, K.C., for the Appellants. 
E. M. Duke, for the Respondent. 
GILCHRIST, ACTING J.: This is an appeal from the Warden of Nos. 3 

and 4 Mining District. 
2. The complainants charged the defendant with unlawfully 

occupying their claims, Sand Hill and Good Hope, on the right bank 
Takuba creek, right bank Kurupung. 

3. On the appeal coming on for hearing Mr. Duke on behalf of the 
respondent takes three objections. 

First: That the service of the notice of and of the reasons of appeal is 
bad. 

Second: That reason 2 of the reasons of appeal is inapplicable where 
there has been a dismissal. 

Third: That the complaint in this matter is made by "Pires and Silva 
Bros. per A. Clarke" and that Clarke in his evidence states that he is the 
general manager for Pires and Silva Bros. The proceedings before the 
warden were a nullity. 
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4. As regards the first objection. By section 92 of the Mining 
(Consolidation) Ordinance, 1920, service must be personal or by 
registered letter, that is as pointed out by Major, C.J., in Humphrys v. 
Jarad and others (26th March, 1925) at any place where the opposite party 
can be found. Now the affidavits of service of notice and of the reasons of 
appeal clearly establish that service thereof was made personally on the 
Commissioner of Lands and Mines and that as regards the respondent by 
registered letter addressed to him "c/o Rowena Burnham, 171, Charlotte 
Street, Georgetown," being his registered place of address. In my opinion 
the service of the notice and of the reasons of appeal is good. 

5. As regards the second objection. It is unnecessary to decide the 
question, counsel for the appellants having informed the court that he did 
not intend to argue the reason of appeal. 

6. As regards the third objection. No objection was taken before the 
warden in this respect, No cross appeal has been filed. In my opinion it is 
unnecessary to consider the point as it is too late to raise any such 
objection. 

This disposes of the objections raised by counsel for the respondent. 
8. As to the merits of the appeal. The evidence before the warden 

clearly establishes that the claim occupied by the respondent and alleged 
to have been located by him on the 23rd March, 1925, is within the claims 
bought by the appellant on the 24th March, 1925, at a sale of claims held 
under Regulations 18 (1) of the Mining Regulations, 1924. 

9. Regulation 18 (1) provides that in the month of March in each year 
the Commissioner shall, for three successive Saturdays, including the first 
Saturday, advertise for sale on the Tuesday following the third Saturday 
the rights of the licensees in all claims for which the rent payable for the 
current financial year is then in arrear, and shall on the said Tuesday put 
the same for sale and sell the same to the highest bidder for cash on the 
knock of the hammer, whereupon the rights of the licensees in the claims 
so sold shall cease and determine. 

In the event of the sale being concluded the Commissioner shall give 
to the purchaser a copy of the licence with a note on the face of it 
recording such sale, and shall also record the sale on the Register of 
Licences kept by him. 

10. The presumption arises that the requirements of this regulation as 
to advertisement and sale were rightly and duly given effect to, there being 
no evidence to the contrary. Further the appellants produced before the 
warden copies of claim licences for the claims purchased by them duly 
recording such sale and purchase. 
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11. The respondent in his evidence before the warden states: "I located 
Sand Hill on 23rd March, 1925, which was abandoned by Cornelius and 
Campbell." Now Regulation 18 (4) requires that every person who 
abandons a claim shall send in a written notice to the Commissioner or 
Warden of such abandonment. Regulation 18 (5) provides that the 
Commissioner shall publish in the Gazette a notice of every such 
abandonment for three successive Saturdays and the land upon which such 
claim was located shall after the expiration of one month from the date of 
the first publication be open to location. 

There was no evidence before the warden establishing the 
abandonment of the claims in question. 

In my opinion the alleged location by the respondent of a claim within 
the claims advertised for sale and purchased by the appellants on the 24th 
March, 1925, was irregular, improper and invalid. The respondent's 
occupation thereof was unlawful. 

13. This appeal is allowed and it is ordered that the respondent vacate 
the ground whereon he purports lawfully to have located a claim. 

The appellants must have the costs of the proceedings in the Warden's 
Court and of this appeal and application in respect of injunction. 
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JARAD AND ORS. v  HUMPHRYS AND ORS. 
[56 OF 1925.] 

1925.   NOVEMBER, 10, 11, 12, 13, 17, 18, 19, 25, 26;  
DECEMBER, 1, 2, 9, 10, 11, 14, 15, 22. 

BEFORE EGG, ACTING J. 
Mining claims—Trespass thereon—Grant by exclusive permission—

Interpretation of grant—Plea of Estoppel—Previous proceedings before Assistant 
Commissioner— Latter lacking jurisdiction—Plea fails—Mining Regulations, 
1924.—Mining (Consolidation) Ordinance, 1920. 

The plaintiffs brought an action against the defendants H. and S. in respect of 
certain acts of trespass and of conversion alleged by them to have been 
committed by the defendants on certain mining claims which the plaintiffs 
alleged they had acquired by location. The defendants counter-claimed on 
similar grounds, the defendant H. averring that the said claims came within the 
boundaries of an Exclusive Permission granted to him by the Crown. The 
plaintiffs in reply contended that the defendants were estopped from traversing 
the allegations made against them because the same issues had already been 
decided in a complaint between the parties laid before the Assistant 
Commissioner. 

On the case coming on for hearing, counsel for the defendants submitted that 
the plea of estoppel was of no avail as the Assistant Commissioner had 
purported to act under regulations which were not in force when the proceedings 
were taken before him and that under the previous regulations he had 
jurisdiction only where the Commissioner was absent which was not the case on 
this occasion. 

The facts more fully appear in the judgment. 
Held, (1) That in the construction of a grant whether from the Crown or from 

a subject it is always a question of intention to be collected from the language 
used with reference to the surrounding circumstances. 

(2) That a plea of estoppel cannot be established where the tribunal, upon 
whose decision the plea is based, had no jurisdiction. 

E. M. Duke, for the plaintiffs. 
G. J. DeFreitas, K.C., and H. C. Humphrys, for the defendant 

Humphrys. 
J. A. Luckhoo, K.C., for the defendant Small. 
EGG, ACTING J.: The action in this case is one for $1,500 damages for 

trespass by Nos. 1 and 2 defendants by their servants and or their agents on 
plaintiffs' locations in No. 2 Mining District and winning diamonds 
therefrom. The defendant, the Commissioner of Lands and Mines, was 
under interlocutory injunction to hold certain diamonds seized by the 
Warden of No. 2 Mining District from No. 2 defendant as won from lands 
the subject matter of the action. 

To this cause of action the defendants denied the trespass and each 
defendant counter-claimed against the plaintiffs for $55,000 and $30,000 
respectively as damages on a similar cause of action. The plaintiffs by their 
reply joined issue and raised the plea of estoppel that the dispute—the 
subject of this action—having 
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been decided by the Assistant Commissioner of Lands and Mines in favour 
of the plaintiffs, it was therefore not competent for the defendants to plead 
the same facts and that they the defendants had no defence to their claim. 

The trespass complained of by the plaintiffs is in respect of a series of 
claim licences and locations issued to the plaintiffs for land which they 
(plaintiffs) assert are outside the boundary of Exclusive Permission No. 
188 held by defendant Humphrys. Defendant Humphrys on the other hand 
contending that the said licences and locations are within the boundary of 
the said permission. 

After a lengthy hearing the issue resolves itself on a construction of the 
wording of exclusive permission No. 188, the description of which reads as 
follows:— 

“Starting at a point from the mouth of the Hoit creek, on the right bank 
“Potaro river immediately below Amatuk falls, extending east one mile, 
“thence north one mile to a point on the Potaro river opposite Menzies' 
“landing, thence back along the bank of the Potaro river to the starting 
“point and containing an estimated area of 640 acres, save and except such 
“portions of the said tract as were lawfully occupied by persons other than 
“the grantee previous to the 12th day of March, 1921.” 

The evidence shows that on defendant Small informing defendant 
Humphrys that the plaintiffs were working locations and winning diamonds 
on or about permission No. 188, J. T. Seymour a Sworn Land Surveyor, 
and with the permission of the Commissioner of Lands and Mines was 
engaged by defendant Small to mark out the boundaries of the Said 
permission No. 188, defendant Small by this time being given a working 
interest in the said permission—vide Exhibit A. J. C. 7. The result of 
Seymour's survey showed two different tracts on his plan vide Exhibit A. J. 
C. 8, viz.:— 

(1) Starting from a point marked on plan "Supposed to be Hoit Creek" 
and pointed out as same " for one mile east, thence north a distance of 
7,200 feet to the Potaro River—lines shown in red. 

(2) Starting from a point marked on plan "creek emptying immediately 
below falls" for one mile east, thence north a distance of 7,250 feet to the 
Potaro River at a point opposite to Menzies' Landing—lines shown in 
black—the explanation of which he gives in his sworn testimony in 
confirmation of his surveyor's report to the Commissioner of Lands and 
Mines—vide Exhibit H.P.C. 4. 

The plaintiffs’ locations fall within the two east lines shown on the 
plan in red and black lines respectively, therefore if the correct starting 
point of the   said permission No. 188 is from (1) 
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mentioned before, the plaintiffs' locations are outside the said permission, 
if from (2) their locations are within. 

The witnesses on behalf of the plaintiffs testify to the creek marked on 
Seymour's plan "Supposed to be Hoit creek" as the creek known by them as 
Hoit creek, but it is necessary before accepting their general statement to 
ascertain the duration of their knowledge of the name of Hoit creek. Of the 
11 witnesses who gave evidence only five of them speak of the period 
before 1920 for be it remembered that the name then was insignificant as 
compared to its prominence recently reached. Of the other creek marked 
"creek emptying immediately below falls" they all say it is not a creek, but 
a sag, ravine or inlet. 

The defence by their witness Menzies states that the creek called Hoit 
creek by the plaintiffs' Witnesses has been known and called by him the 
"Little Eukarite" or "Eukarite" and that the creek immediately below 
Amatuk Falls is the one known by him as the Hoit creek and that he so 
meant and referred to same in the application for Exclusive Permission No. 
188. 

The issues which I have considered have not been easy of settlement 
and I have not come to conclusions without considerable hesitation. 

On the evidence I find that the creek with the rock at its mouth, i.e., the 
creek shown on Seymour's plan marked "supposed to be "Hoit Creek" is 
now known and accepted by everyone as the "Hoit Creek" but sitting as 
judge and jury I direct myself to the question the answer of which would be 
the deciding factor: "Was this creek (meaning creek with rock at its mouth) 
the Hoit Creek mentioned in Permission No. 188 as the starting point, or 
the creek immediately below the Amatuk Falls named the Hoit Creek by 
Menzies, the prospector of the concession, and also the writer of the 
application on behalf of John Bollers, the applicant for the concession." 

I am asked to believe that Menzies knew of the creek with the rock at 
its mouth as the Hoit Creek and referred to that creek as just below the 
Amatuk Falls in the application—were that so, I would agree, but on an 
analysis of the events or facts that took place within or near by the tract of 
land applied for, subsequent to his prospecting and even after the 
Permission was granted—when I repeat again the name of Hoit Creek was 
then in obscurity—I must hold differently. 

To be precise I enumerate these facts:—Menzies and one Morley (a 
witness called on behalf of the plaintiffs) were granted in 1913 a block of 
claims aggregating about 330 acres on the right bank of the Potaro River in 
and around the big bend of the river near the Amatuk falls—these claims 
were sold to one Malouf and eventually revoked—Menzies thereafter 
prospected 
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and wrote out applications dated 9th April, 1920,—Exhibits A.J.C. 2 and 
A.J.C. 3—for concessions on the right and left bank of the Potaro River—
that on the left bank for himself, and on the right bank for one Wolffsohn, 
and here be it noted both applications started from a point opposite each 
other, i.e., from a Creek called Eukarite on the right bank of the Potaro, 
Menzies' application was granted, but Wolffsohn's refused. 

Menzies about eight months afterwards again prospected and this time 
intending to go further south than the Wolffsohn's area, applied for a 
concession on behalf of John Bollers, starting from a creek just below 
Amatuk Falls going 1 mile east, thence north 1 mile to a point opposite 
Menzies' landing on the Potaro River and thence by river bank to the 
starting point—vide Exhibit A.J.C. 4, which included parts of the 
Wolffsohn's and the old Malouf concession. 

Menzies states that up to the time of his prospecting for these 
concessions he had not heard of the name of Hoit Creek and finding a 
creek just below the Amatuk Falls and in close proximity of the Hoit 
Mountains he called this Creek the Hoit Creek—and that the Eukarite 
Creek mentioned and shown on the rough sketches attached to Exhibits 
A.J.C. 2 and A.J.C. 3, was the creek with the rock at its mouth, a statement 
to that effect was made by Menzies to Cheong prior to this dispute—
Cheong was then Warden of that district—is corroborated by him (Cheong) 
in his evidence before me, Cheong stating that Menzies told him that the 
creek he (Cheong) was calling the Hoit Creek was the creek he (Menzies) 
was calling "Little Eukarite" and had so referred to same in his applications 
to the Department of Lands and Mines. Further, Menzies says that after the 
application for Permission No. 188, was received by the Department of 
Lands and Mines—application then read "Starting from a point on the right 
"bank of the Hoit Creek right bank Potaro River just below Amatuk Falls   
. . . . "  he  was called to the Department and showed Mr. McTurk, then 
acting Assistant Commissioner of Land and Mines, the position of the 
creek he was stating as the starting point on a Colony Map and that 
McTurk suggested that as the creek was right below the falls he should 
amend his application and describe same as "starting at a point from the 
"mouth of the Hoit Creek, 'immediately below' the Falls instead of 'just 
"below' as a better description, which was  accordingly done." 

Now, if the two tracts shown on Seymour's plan (Exhibit A.J.C. 8) are 
compared with the wording of the applications of Wolffsohn's Exhibit 
A.J.C. 3 and A.J.C. 4—it will be seen that the area comprised within the 
red lines shown thereon corresponds to the wording of said application 
A.J.C. 3, taking  Hoit Creek 
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mentioned thereon for the Eukarite Creek, and that the area comprised 
within the black lines to that of Exclusive Permission No. 180, A.J.C. 4, 
even in so far as the point of termination on the Potaro River when it refers 
to Menzies Landing and the black north line striking the river opposite the 
said landing as against the red north line coming out half a mile away from 
it. 

On the question of the creek immediately below the falls which 
Menzies called the Hoit Creek—not being a creek, but a ravine, sag or 
inlet, I believe the witnesses’ Seymour, Winter and Smith statements when 
they say it is a creek, and in proof of my belief I have witness Van Sertima 
saying that it is a creek (although at first he denied that it was so) and that 
he held a mining dispute with respect to this very creek some time last year 
and that this creek was then called Leu Creek—vide "Official Gazette" of 
23rd August, 1924. Exhibit F.L.C. 18. 

Having these pointed circumstances in front of me must I hold that 
Menzies has lied in his statement when he says that the Hoit Creek referred 
to in the Permission No. 188 is the creek immediately below the Amatuk 
Falls as the starting point, whereas the Hoit Creek as presently known is 
about half a mile from the Amatuk Falls which the witness Cheong, 
Seymour, Christiani and Winter, all Sworn Land Surveyors practising in 
this colony, agree, that as Surveyors they would not describe it as a creek 
immediately below the falls. 

Holding as I do that the witness Menzies, on whom the burden of the 
defence relies—at the time he wrote application for Exclusive Permission 
No. 188, knew of no other creek by the name of Hoit Creek than the other 
he described as immediately below the Amatuk Falls—and here I pause to 
state—that there was the positive statement of learned counsel for the 
plaintiffs challenging Menzies' statement that he knew of the existence of 
the creek with the rock at the mouth by the name of Hoit Creek in a con-
cession granted to R. V. E. Wong in 1918—vide Exhibit J.T.S. 1, and his 
(Menzies') emphatic denial, that the court in the interest of justice exercised 
its discretionary powers by allowing the plaintiffs to call rebutting evidence 
on that point but with what result, that it strengthened my belief of 
Menzies' statement that he knew of no other Hoit Creek in 1920 than the 
one he described as immediately below the Amatuk Falls. 

It is not denied that in the interior of this colony names are given to any 
creeks . . . . by prospectors when the places are unknown and no 
information can be obtained around the locality as to any previous names—
but where a name is already given and specially an Indian name preference 
is always given to the Indian name—at that time the district around 
Amatuk Falls was unknown—no people residing there, a prospector of the 
class of 
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Menzies going there to locate, what is more likely than his naming a creek 
in close proximity to a mountain after the name of that mountain. Winter in 
his evidence states that he knows of two creeks next to each other being 
called by the same name and even still that well known names of creeks 
are shown on the Colony Map by a different name to that known. 

Sitting therefore as a jury I find the weight of evidence decidedly in 
favour of the defendants that the creek shown on Seymour's plan as "creek 
emptying immediately below falls" is the same creek referred to by 
Menzies as the Hoit Creek in the application and Exclusive Permission No. 
188, and was so granted, and that the starting point of Permission No. 188, 
is from the mouth of this creek. I am strengthened in my conclusions by the 
use of the words "immediately below" referred to in the Permission which 
means "directly connected" in contradistinction to a creek half a mile away. 

In the construction of grants or concessions Coleridge, L.J., said in the 
case of Lord v. The Commissioners for the City of Sydney, Vol. 12, Moore's 
Privy Council Cases, p. 497: 

“On a question of the meaning of words the same rules of common 
“sense and justice must apply, whether the subject matter of construction 
“be a grant from the Crown or from a subject, it is always a question of 
“intention to be collected from the language used with reference to the 
“surrounding circumstances.” 

Much has been said of the conduct of Van Sertima, the Warden of the 
District, during the time the alleged raiding was taking place, whose 
actions, perhaps, might have created suspicion and call for an inquiry, 
nevertheless I purposely refrain from expressing any opinion on the truth or 
otherwise of the charges levelled at this particular officer, leaving the 
defendants to take any action they may deem fit to take. 

On the point of estoppel the plaintiffs attempted to prove by production 
of a copy of the proceedings held in the Warden's Court over the same 
dispute in which the defendant Humphrys was complainant and the 
plaintiffs herein were defendants showing that judgment was given against 
defendant Humphrys. Objection was taken by learned counsel for the 
defendants that at the time the Assistant Commissioner of Lands and Mines 
heard the dispute he had no power to do so unless the Commissioner of 
Lands and Mines was absent from office and further that he the Assistant 
Commissioner of Lands and Mines stated on the proceedings that he gave 
himself jurisdiction to hear the dispute under the Mining Regulations of 
1924—when these Regulations had not become law—I agreed with learned 
counsel and upheld the objections and rejected the document sought to be 
tendered. 
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Finding for the defendants that the plaintiffs' locations and licences are 
within the Exclusive Permission No. 188, issued to John Bollers and 
transferred to defendant Humphrys on the 14th July, 1923, and that his 
possession is lawful and prior to the dates of the locations and claim 
licences issued to the plaintiffs, consequently the plaintiffs are trespassers 
on Exclusive Permission 188. 

On the amount of damages to be awarded on the counter-claims of the 
defendants I consider that taking all the circumstances into consideration 
and in view of the fact that none of the plaintiffs have given evidence in 
explanation of their locations— locations which were worked by the 
plaintiff's, and the evidence proves were rich, but as to the amount of 
diamonds won there was no proof. 

I allow $2,500 to defendant Humphrys and $400 to defendant Small 
being the amount of the cost of survey, etc., which was incurred by him in 
connection with this matter. 

There will therefore be judgment for defendants Humphrys and Small 
with costs on the claim and on the counter-claim by defendant Humphrys 
there will be judgment for him against the plaintiffs for the sum of $2,500 
as damages with costs, and I grant the order restraining the plaintiffs and 
their and each and every of their servants and agents from entering upon 
the said Exclusive Permission No. 188 held by defendant Humphrys. 

On the counter-claim by defendant Small there will be judgment for 
him against the plaintiffs for the sum of $400 as damages with costs, and I 
make the order that he is entitled to the 331/2 carats of diamonds and 2 
7/16 carats of diamonds in the possession of the defendant the 
Commissioner of Lands and Mines and that the Commissioner of Lands 
and Mines is ordered to deliver to the said defendant Small the said 
diamonds herein mentioned. 
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MUKTULIA, Appellant, 
AND 

PANCHU AND ORS., Respondents. 
[240 OF 1925.] 

1925.   DECEMBER 29. 
BEFORE SIR CHARLES MAJOR, C.J., AND GILCHRIST.  ACTING J. 

Practice—Statement of Defence—Objection by plaintiff to validity thereof—
Mode of procedure—English Rules of Court, Order XXV, r. 2 and 4—Local Rules 
of Court, Order XXIII, r. 2 and 3, Order XVII, r. 30. 

This was an appeal from an order of a Judge of the Supreme Court dismissing 
an application made by the appellant that the respondent's statement of defence 
be struck out as being invalid in law. 

Held, That an application by a defendant to strike out a statement of claim will 
be entertained only where the case is plain or obvious, "so that any master or 
judge can say at once that the statement of claim as it stands is insufficient, even 
if proved, to entitle the plaintiff to what he asks," and that the same principle 
applies mutatis mutandis to an application by a plaintiff to strike out a statement 
of defence. 
E. G. Woolford, K.C., and P. A. Fernandes, for the appellant. 
J. A. Luckhoo, K.C., for the respondent. 

SIR CHARLES MAJOR, C.J.: We do not think it necessary to hear 
counsel for the respondents to this appeal, not for a moment because the 
argument addressed to us by Mr. Woolford is unworthy of respect but 
because to hear argument contra would be to afford further example of 
what we think is inapplicability to the present case of the rule of court 
under which the court below was moved. My impression in that direction 
was, indeed, strengthened as the learned counsel proceeded, but some 
suggestion on my part did not deter him. For some two hours or more we 
have listened to an industrious, interesting and able argument, supported by 
reference to a long list of authorities, on a proposition of law said to 
embrace this defence and to be unassailable. We notice the readiness of 
counsel for the respondent to cite to us an equally long list of authorities 
with which he is prepared to meet the arguments of his opponent. Stated 
thus, I think it clear that the appellant cannot succeed. In Hubbuck & Sons 
v. Wilkinson (1899. 1 Q.B. at p. 91), to which Mr. Woolford referred, 
Lindley, M.R., in delivering the judgment of the court, said: "Two courses 
are open to a defendant who wishes to raise the question whether, assuming 
a statement of claim to be proved, it entitles the plaintiff to relief. One 
method is to raise the question of law as directed by Order XXV. r. 2; the 
other is to apply to strike out the statement of claim under Order XXV., r. 
4. The first method is appropriate to cases requiring argument and careful 
consideration. The second and more sum- 
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mary procedure is only appropriate to cases which are plain and obvious, 
so that any master or judge can say at once that the statement of claim as it 
stands is insufficient, even if proved, to entitle the plaintiff to what he 
asks." Our Order XXIII., rr. 2 and 3 and Order XVII., r. 30, are the English 
Order XXV., rr. 2 and 4, and the observations of the learned judge are, of 
course, mutatis mutandis strictly applicable to a plaintiff and a statement of 
defence. Mr. Woolford's argument is that the defence in this case is 
confined to the plea of an agreement which in its entirety is plainly and 
obviously unavailing if the established proposition of law be—as it must 
be—accepted as incontrovertible. But, granting that acceptance, I am very 
far from satisfied—I am unable to "say at once"—on the one hand that the 
defence is confined to the text of the agreement and the agreement only, 
and on the other that the agreement does in its entirety show plain and 
obvious unavailment. The case has already required considerable argument 
and calls for careful consideration, for I think counsel's proposition, to say 
the least, controversial. It would have been, it still is, convenient that if 
they are correct and thus dispose of the defendant's defence, they should be 
set down for argument under Order XXIII. And so it is inconvenient for 
this court to express any opinion on the points already raised. Suffice it to 
say that rule 30 of Order XVII., is not applicable to such a case as this. 
Beading the statements of claim and defence, and we cannot, of course, 
look at anything else, I agree with the learned judge of the court below that 
the defendants should not be so summarily deprived of an opportunity, 
either of meeting the plaintiff's endeavour to clear the decks before (and if) 
going into action, or of setting up their defence at the trial of the action, as 
now striking out their statement of that defence would mean. The appeal, 
therefore, must be dismissed with costs. The plaintiff can have fourteen 
days further time to deliver her reply. 

GILCHRIST, ACTING J.: I agree with the judgment of the Chief Justice 
and only desire to refer to the case of Evans v. Barclays Bank & Galloway 
(1924. W.N. 97, in which the Court of Appeal (Bankes and Scrutton, L.JJ., 
Sargant, L.J., dissenting) pointed out that Order XXV., rule 4, was, as 
Fletcher Moulton, L.J., said in Dyson v. Attorney General (1911) 1 K.B. 
410 at p. 418) “not intended to take the place of the old demurrer by which 
“the defendant challenged the validity of the plaintiff's claim as a  matter of 
“law, and the power of arresting an action and deciding it without trial is 
“one to be very sparingly used, and rarely, if ever, excepting in cases where 
“the action is an abuse of legal  procedure.” 
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GREGORY, Appellant, 
AND 

FIELD AND ANR., Respondents. 
[358 OF 1925.] 

1925.    DECEMBER 23, 24, 29. 
BEFORE   SIR   C. MAJOR,   C.J.,   BERKELEY,   J.,   AND GILCHRIST, 

ACTING J. 
Negligence—Master and servant—Servant in general employment of one 

person— Whether in particular employment of another—Question of fact—
Further evidence offered to explain previous statement—Refusal of magistrate to 
hear such evidence— Whether refusal justifiable—Magistrate deciding on certain 
portions of evidence only and discarding others—Cause remitted to take 
additional evidence on issue not considered by magistrate. 

The appellant, attorney of a company, was sued by the respondents for 
damages caused by the negligence of one S. who, the respondents alleged, was 
in the service of the appellant. At the close of the plaintiffs' case, there was 
hardly sufficient evidence on which to decide whether S. was or was not in the 
appellant's employment, but the evidence for the defence disclosed a prima facie 
case of such employment. Counsel for the appellant applied for leave to recall 
the appellant to explain certain statements made by him and other witnesses for 
the defence and to show that S. was in the general employment of the company, 
but the magistrate refused the application. There was, however, other clear 
evidence given for the defence to the effect that S. was in the general 
employment of the company. The learned magistrate held that such evidence 
"was of no avail in view of the defendant's previous admission and the fact that 
he did not disclose his principals.'' The magistrate did not pass specifically upon 
the question of particular employment, but, discarding the evidence of S.'s 
general employment by the company, held that S. was a servant of the appellant 
and that the latter was therefore liable.  

The facts appear more fully in the judgment. 
Held, (1)—That no statement of the appellant nor non-disclosure by him of his 

principals could alter the accepted fact that S. was in the general employment of 
the company. 

(2) That the magistrate had erred in refusing to admit further evidence on the 
part of the appellant to explain previous statements by him as having a different 
meaning from that prima facie attributed to them. 

(3) That the magistrate having wrongly discarded the evidence as to S.'s 
general employment and for that reason having omitted to consider the question 
of particular employment, the cause must be remitted to him to hear further 
evidence on that issue and, on further consideration, either to affirm or vary his 
decision. 

H.  C. Humphrys, for the appellant. 
E. P. Bruyning, for the first-named respondent. 
J. S. McArthur, K.C., for the respondent Ross. 

The judgment of the court was read by the Chief Justice. 
This is an appeal from a judgment of the magistrate of the Georgetown 

judicial district against the appellant on a claim for damages in respect of 
the negligent driving of a motor car by his servant Stephens. 
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Granting the existence of negligence on the part of Stephens, which 
was the proximate cause of the damages sustained, the plaintiffs had to 
show by evidence out of the mouth of their own witnesses, or from the 
cross-examination of the defendant's witnesses, that Stephens was in the 
defendant's service at the time of the accident, for upon that fact—and it is 
always a question of fact—depended the defendant's liability. And as 
appears from the judgment of Lord Russell of Killowen, C.J., in Jones v. 
Scullard (1898, 2 B. Q 565) cited by Mr. McArthur, the question some-
times arises, in cases of this kind, whether at the time of the accident the 
service was or was not sufficiently particular, although co-existent with 
general employment by some other person, to fix liability for negligence in 
the person thus at the time particularly served. 

Now, the defendant called a witness (McCall) who said "Stephens is 
employed by the West India Oil Company as a mechanic and drives the 
company's car," and a pay-sheet was put in evidence showing the 
employment and wage at the time of the accident. That evidence was 
unchallenged, and the magistrate accepted it, but held it to be—I quote his 
own words—"of no avail in view of the defendant's previous admission 
and the fact that he did not disclose his principals." Non-disclosure of the 
defendant being the agent of the company could not in any way affect the 
accepted fact that, at the time of the accident, Stephens was employed by 
the company to drive the company's car nor could any statement—or 
admission as it is described—of the defendant alter that fact. But there 
might be evidence before the magistrate of, e.g., presence of the defendant 
in the car, temporary control of the driver of it, or other circumstance 
pointing to such particular employment of Stephens at the time of the 
accident as to saddle him with responsibility for Stephens' negligence, and 
it would then become the duty of the magistrate to consider that question. 
Mr. McArthur, who did not appear in the court below, submits (citing 
Jones v. Scullard) that there was evidence of the kind, and though the 
magistrate does not seem to have treated the case from that aspect we must 
consider it. 

At the close of the plaintiffs' case mention had been made of the 
defendant in connection with the accident in statements—(1) of his 
solicitors, who, in correspondence before action, intimated that he intended 
to take proceedings against the plaintiff Field for damage done to "his" 
motor car; (2) of Field when he said— "I went to No. 1 defendant. I told 
him 'come to see the damage to my car which your chauffeur driving your 
car did.' He said it was the fault of my chauffeur; (3) of Ross, who said—"I 
saw No. 1 defendant after. I told him car had damaged my bicycle. No. 1 
said he had repairs to do and   car on right side "; and (4) of 
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Bonnet, who said—"Then Mr. Gregory arrived. I told him his chauffeur 
was wrong." "Mr. Gregory told me from first I was wrong." The function 
of this Court on appeals from a lower court on findings of fact is, as well 
known, confined to answering the question, was there evidence before the 
court to justify any particular finding? We think it impossible here to 
answer that question affirmatively on the issue of the driver's employment 
by the defendant at the close of the plaintiff's case. When his counsel at 
that time so submitted, we think he was right, and the plaintiff should have 
been non-suited. Coming to the defendant's own evidence, he started with 
the statement—"I am not the owner of car 1439; was not the owner on 
1.7.25." He then said—"Car was loaned to me by Bookers' garage. My car 
was under repairs." "I spoke to chauffeur of Chevrolet. I said 'My chauffeur 
said due to your negligence.'" In cross-examination—"My Chauffeur 
driving 1439. He is still in my employ." "My car was finished the next 
day." Smith (of Bookers' garage) said "We . . . .  loaned (car 1439) to Mr. 
Gregory, whose car was being repaired. I saw car at oil company's," 
Stephens (the driver of 1439) said—"I am still in employ of Mr. Gregory. 
So at that time." "I don't know where Mr. Gregory was going that 
afternoon." "Sometimes I drive, sometimes Mr. Gregory." 

Now, did the case stand thus only, and had the magistrate considered 
the question of particular employment, we should be inclined to say that 
there was evidence before him to justify his coming to the conclusion that 
Stephens was at the time of the accident, and notwithstanding his general 
employment by the company, acting as the servant not of the company but 
of the appellant. But the case does not stand thus. After the statements 
already quoted of the defendant, of Smith, and of Stephens, were made, 
counsel for the defendant proposed to recall him to testify that Stephens at 
the time of the accident was employed, not by him but by the company. On 
objection the magistrate refused to allow the recall, but McCall's evidence 
already mentioned was then given. His rejection of the defendant's 
evidence forms one of the grounds of appeal, and we think he was wrong. 
A witness may certainly, and should be recalled to explain (if he can,) pre-
vious statements by him as having a different meaning from that prima 
facie attributed to them. The magistrate's error has obviously obscured the 
question raised by Mr. McArthur and hampers our consideration of it. 
Further evidence by the appellant might (or might not) have put quite a 
different complexion on his and the others' statements. At any rate, it 
would have enabled, first the magistrate to pass specifically upon the 
question of particular employment, and then this court to say whether he 
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was right or wrong in the conclusion at which he arrived thereon. The 
remedy, therefore, for the error, is, we think, for this court to remit the 
cause to the magistrate to hear further evidence on behalf of the appellant 
on the issue of particular employment at the time of the accident, and, on 
further consideration either to affirm, or to alter or vary, his decision, 
including the costs of the cause. An order as to the costs of this appeal must 
await that further consideration. 
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FERNANDES, Appellant, 
AND 

WOOD, Respondent. 

[3 OF 1925] 

ON APPEAL FROM THE SUPREME COURT OF BRITISH GUIANA. 

1926.    FEBRUARY 1. 

BEFORE SIR STANLEY FISHER, KT., PRESIDENT, SIR C. MAJOR, KT., 
 C.J., AND ORPEN, C.J. 

West Indian Court of Appeal—Appeals Regulation Ordinance, 1922, section 
3— Election petition—Order for costs—Taxation of costs—Order made on 
review of taxation—Whether order interlocutory or final. 

An order confirming the taxation of costs ordered to be taxed in an election 
petition is an interlocutory order and as it does not come within the exceptions 
provided for by section 3 of the Appeals Regulation Ordinance, 1922, no appeal 
therefrom lies to the West Indian Court of Appeal. 

E. G. Woolford, K.C., for the appellant.  
P. N. Browne, K.C., for the respondent. 

This appeal was dismissed, on objection to the hearing taken by 
counsel for the respondent for want of jurisdiction. The following written 
reasons for the order of dismissal were subsequently filed at the request of 
the appellant. 

This was an appeal from an order of a judge of the Supreme Court, 
made on a summons to review the taxation of the costs of an election 
petition. 

Counsel for the respondent took a preliminary objection to the appeal 
being heard, on the ground that by the provisions of section 3 of the 
Appeals Regulation Ordinance, 1922, no appeal lies to the West Indian 
Court of Appeal from any interlocutory judgment or order given or made 
by a judge of the Supreme Court (except in cases of which this was not 
one) and the order from which the appeal was brought was interlocutory. 

The court was of opinion that the objection was good. The order 
appealed from was made in the course of ascertaining the amount of the 
costs directed by the judgment on the election petition to be taxed. That 
order, according to the decision of the Court of Appeal in England in re 
Jerome (1907. 2 Ch., 145), was interlocutory, not final. 

That the order appealed from in that case was that the summons for 
review of taxation should be dismissed, instead of, as in the case under 
consideration, one confirming the taxation, did not, 
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in the opinion of the court, alter the interlocutory nature of the latter.  
With the further objection of the respondent, founded on the 

provisions of section 77 of the Georgetown Town Council Ordinance, 
1918, it became unnecessary for the court to deal. 
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AND 
RICHARDS, Respondent. 

[4 OF 1925.] 

ON APPEAL FROM THE SUPREME COURT OF BRITISH GUIANA. 

1926.   FEBRUARY 1, 2, 11. 
BEFORE SIR STANLEY FISHER, KT., PRESIDENT,  

SIR C. MAJOR, C.J. AND ORPEN, C.J. 

Negligence—Workman obeying orders—"Volenti non fit injuria"-—
Application of maxim—Onus of proof on defendant—Meaning of maxim—
Appreciation of the risk of danger—Mere knowledge not sufficient—Test whether 
risk voluntarily incurred by plaintiff. 

The respondent was a workman in the employment of the appellant company 
and at the time of the accident was under the supervision of a foreman employed 
by the said company. The respondent had to perform a similar operation at two 
places. At the first place the foreman ordered certain fuse-plugs to be pulled out, 
thus rendering the operation entirely free from danger or risk. At the second 
place, the foreman declined to allow the plugs to be pulled out, despite the 
request of the respondent that this should be done. The respondent was 
thereupon ordered by the foreman to perform the operation and while doing so 
was injured. 

The facts more fully appear in the judgment. 
Held, (1) That the onus of proving "Volenti non fit injuria" fell on the 

defendant. 
(2) That such onus was not discharged by merely proving that the plaintiff 

knew of the risk incurred. 
(3) That in order to discharge the onus, defendant must prove, firstly, that the 

plaintiff fully appreciated the whole risk involved, and secondly that he 
proceeded to take that risk uninfluenced by anything else than unconstrained 
willingness to do so, that is, that the will which generated the action must not 
itself be brought into existence by any external influence. 

H. C. Humphrys, for the appellant.  

E. P. Bruyning, for the respondent. 
The judgment of the court was read by Sir STANLEY FISHER. 
In this case the plaintiff was a workman in the employment of the 

defendant company and at the time of the accident which gave rise to the 
action, was working in the presence and under 



 197
DEMERARA ELECTRIC Co., LTD., AND RICHARDS. 

the superintendence of a foreman employed by the company. The plaintiff 
had, according to the evidence, to perform a similar operation at two 
places. At the first place the foreman ordered him to pull out the fuse-plugs 
before doing the work, thereby rendering the operation to be performed 
entirely free from danger or risk. At the second place the foreman declined 
to allow the plugs to be pulled out, thereby failing to take a precaution 
which would have safeguarded the plaintiff in the performance of his work, 
and, as the learned judge who tried the action has found, being guilty of 
negligence. The result was the injury to the plaintiff. 

It is urged on behalf of the company that the plaintiff in doing that 
which led to the injury was a consenting party so as to preclude him from 
recovering damages. They pray in aid the maxim “volenti non fit injuria”, 
and whether or not this defence can avail them is substantially the sole 
question we have been called upon to decide. 

The onus of establishing the applicability of the maxim lies oh the 
company. Lord Halsbury's opinion in Smith v. Baker (L.R. 1891, A.C. 325) 
is to this effect. He says (see p. 336) “For my own part I think that a person 
“who relies on the maxim must show a consent to the particular thing done 
“and he goes on to say of course I do not deny that a consent to the 
“particular thing may be inferred from the course of conduct.” The 
particular circumstances therefore must be looked at. To quote the words of 
Lord Lindley cited by Lord Halsbury in his speech in the same case (see p. 
337) “The question in each case must be, not simply whether the plaintiff 
“knew of the risk but whether the circumstances are such as necessarily to 
“lead to the conclusion that the whole risk was voluntarily incurred by the 
“plaintiff.” The circumstances in this case as disclosed by the evidence are 
as follows:— 

firstly, an experienced foreman sent to superintend and see to the 
carrying out of the job; 

secondly, a workman of experience sent with him to work under his 
orders and directions; 

thirdly, a request by the workman to be safeguarded from risk; and as 
regards this the evidence shows that there was something more than a 
request made in a more or less half-hearted way. There was a statement by 
the foreman that to accede to the request might get him into trouble and a 
reference to the fact that for 31 years he had had men working for him who 
gave him no trouble in this respect; 

fourthly, non-compliance with the request of the plaintiff; 
fifthly, an order by the foreman to do the work; 
sixthly, injury to the plaintiff. 
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It is to be gathered from the authorities that consent to accept 
the risk in cases such as this involves two elements,—  

firstly, appreciation of the risk of danger; 
secondly, proceeding to take the risk uninfluenced by anything else 

than unconstrained willingness to do so, by which I understand that the will 
which generates the action must not itself be brought into existence by any 
external influence. 

As to appreciating the risk of danger, no doubt the plaintiff did 
appreciate it to some extent, but did he appreciate it to the full? It was 
urged that he must be taken to have appreciated that he ran the risk of being 
very seriously injured. But I do not think the evidence necessarily drives 
one to that conclusion. It must be borne in mind that the foreman who gave 
the order was a man of considerably greater experience and knowledge 
than the plaintiff, and it can hardly be imagined that in giving the order to 
the plaintiff he consciously ordered him to take the risk of being seriously 
injured. The deduction to be drawn from the evidence is that the particular 
operation had frequently been performed under the same conditions 
without harm, and therefore, on this part of the case, I do not think the 
evidence shows a full appreciation on the part of the plaintiff of the extent 
of the risk he was incurring. But in my opinion the case is really 
determined by a consideration of the state of the plaintiff's mind which led 
him to comply with the order. Mere compliance is not sufficient. In the 
words of Lord Lindley cited by Lord Halsbury at p. 337 of the report of 
Smith v. Baker a man cannot be held "to have impliedly agreed to incur 
that danger, or to have voluntarily incurred it, because he does not refuse to 
face it." In this present case there is more than the absence of anything 
beyond mere compliance. There is evidence indicating the plaintiff's 
unwillingness to do the work unless safeguarded as he had been on the 
previous occasion, and there is moreover, the express order by the foreman. 
It seems to me impossible to say that the plaintiff was not, and cannot be 
taken to have been influenced by that order. He had been spoken to by the 
foreman as to his unwillingness to get into trouble with an important 
customer and as to other workmen who had given no trouble in respect of 
what the plaintiff asked him to do. Superimposed on that was the express 
order given by a man standing over, him to see that he did this work, a man 
to whose orders and directions he was bound to conform. An order so 
given must necessarily, it seems to me, have exercised some pressure and 
compelling force, on the mind of the plaintiff, and that, of itself, precludes 
me from holding that it has been established by the evidence that, to quote 
again the words of Lord Lindley "the circumstances are such as necessarily 
to lead to the conclusion that the 
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whole risk was voluntarily incurred by the plaintiff." In my opinion, 
therefore, the defendant company has failed to show that they are entitled 
to avail themselves of the maxim under discussion. For these reasons I 
think the judgment of the trial judge must be affirmed and the appeal 
dismissed with costs. 

SIR CHARLES MAJOR: I concur. 

ORPEN, C.J.: I concur. 
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    DEWAR, appellant. 

AND 
CANNON, respondent. 

[6 OF 1925.] 

ON APPEAL FROM THE SUPREME COURT OF BRITISH GUIANA. 

1926.     FEBRUARY 3, 4, 5, 11. 

BEFORE SIR STANLEY FISHER, KT., PRESIDENT, SIR CHARLES  
MAJOR, C.J. AND ORPEN, C.J. 

Interpleader—Sale of Chattels—Receipt with inventory attached handed to 
purchaser—Whether transaction within the Bills of Sale Ordinance, 1916—
Registration— Effect of non-registration—Sale of goods in custodia legis—
Whether sale valid—Bills of Sale Ordinance, 1916, Part I, section 9; Part II., 
section 20, 21,25. 

The appellant had obtained judgment against one B. and proceeded to levy on 
what he considered to be B.'s half share in a certain printing plant. More than a 
year prior thereto B.'s interest therein had been levied upon and it wag while the 
said plant was thus in custodia legis that the respondent purchased same. At the 
time of the said purchase B. handed to the respondent a receipt with an 
inventory attached. 

It was contended on behalf of the appellant firstly that the aforementioned 
documents constituted a Bill of Sale within the meaning of the Bills of Sale 
Ordinance, 1916, which was required to be registered under that Ordinance, 
secondly, that inasmuch as they were not registered, they were void as against 
the appellant, and, lastly, that the chattels being "in custodia legis" could not 
then be sold except by the marshal. 

Held, (1) That even assuming, but not deciding, that the documents consti-
tuted a Bill of Sale, there was no section in Part I. of the Bills of Sale 
Ordinance, 1916, providing for any penalty or avoidance as a consequence of 
non-registration thereunder. 

2) That a sale of chattels "in custodia legis" is good subject only to any 
obligation that may attach to it as a consequence of the issue of the writ of 
execution. 

J. A. Luckhoo, K.C., for the appellant.  
E. G.  Woolford, K.C., for the respondent. 
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The following judgment of the court was read by SIR STANLEY 
FISHER:  

This is an appeal by a plaintiff in an interpleader issue from a judgment 
of Berkeley, J., holding that by a sale and purchase of certain printing plant 
on the 29th April, 1922, which was on that date the subject matter of a 
levy, it became the property of the defendant in the issue, by virtue of s. 19 
(1) and s. 20, rule 1, of the Sale of Goods Ordinance, 1913. 

Two documents were handed to the purchaser in connection with the 
transaction, namely, a receipt for the purchase money, dated the 29th April, 
1922, and an inventory of the property comprised in the sale attached 
thereto. 

The appellant is a judgment creditor of one of the vendors and obtained 
his judgment on the 9th November, 1923. He seeks to have his judgment 
satisfied by sale of the property which was the subject matter of the sale to 
the respondent, and the first point urged on the appellant's behalf is that the 
receipt and the inventory attached constitute a bill of sale, within the 
meaning of the Bills of Sale Ordinance, 1916, which is required to be 
registered under that Ordinance, and further that, inasmuch as they were 
not so registered, they are void as against himself. Unless he can make 
good both these propositions his claim, in so far as the provisions and 
requirements of the Bills of Sale Ordinance, 1916, are concerned, must fail. 

The question whether the documents constitute a bill of sale or not is 
one of considerable nicety, but, in the view we take of the provisions of the 
ordinance, it is unnecessary for the purposes of deciding this appeal to give 
a definite pronouncement with regard to it. 

Assuming for the sake of argument that they are a bill of sale and 
required to be registered, there is nothing in the ordinance which in any 
way avails the appellant as regards his second proposition. He did not press 
his contention that the transaction was one of loan and not of sale, and the 
only provisions therefore of the ordinance applicable are those contained in 
Part I. Section 9 provides for registration, but there is no section in Part I. 
of the ordinance which provides for any penalty or avoidance as a 
consequence of non-registration under that section. We were invited by the 
appellant's counsel to consider certain sections of Part II. as supporting his 
contention. 

But at the outset we are met by section 20, which limits the application 
of Part II. to bills of sale given by way of security for the payment of 
money. Section 21 confines protection by registration to such personal 
chattels as are specifically described in the schedule to the document 
registered. We were also asked to apply the words, or at all events the 
policy, of section 25 to 
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the matter under consideration, but the words of that section emphasise the 
provisions of section 20, and expressly confine the operation of the section 
to bills of sale given by way of security. To sum up there are no words in 
the ordinance, and no implication which we should be justified in drawing 
from any of the words in the ordinance, which can support the contention 
that the non-registration of these documents avoids the sale as against the 
appellant. 

There was one other contention which the appellant's counsel urged 
upon us, namely, that the goods in question, being at the time in custodia 
legis, could not then be sold except by the marshal. 

Certain authorities were cited to us, but they do not support the 
contention. At the most they support the view that transference of 
possession without the concurrence of the marshal is precluded. On the 
other hand there are definite pronouncements, e.g., that by Lord Abinger in 
Samuel v. Duke (7 L.J. Ex., at page 180) which show that a sale such as 
that which we are considering is good, subject only to any obligations that 
may attach to it as a consequence of the issue of the writ of execution 

We are of opinion therefore that this contention also fails and in the 
result this appeal must be dismissed with costs. 
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GORDON GRANT & Co., LTD., AND F. L. BOOS. 
     GORDON GRANT & Co. LTD., Appellants, 

AND 
FRITZ LOUIS BOOS, Respondent. 

ON APPEAL FROM THE SUPREME COURT OF TRINIDAD AND TOBAGO. 
1925.   MAY 2. 

    BEFORE SIR STANLEY FISHER, KT. PRESIDENT, 
  SIR C. MAJOR, C.J., AND WALTON, C.J. 

Mortgage—Sale by the court—Purchase by Mortgagee—Foreclosure—Right 
to redeem. 

The appellants were the mortgagees and the respondent the mortgagor of 
certain hereditaments under several mortgage instruments. The appellants in an 
action in the year 1921 against the respondent to enforce payment of the moneys 
thereby secured obtained by consent the usual order for relief including (a) a 
judgment on the personal covenants contained in the said instruments and (b) a 
sale of the mortgaged properties with leave to the appellants to bid at such sale 
and become the purchasers. No upset price was fixed. At the sale all the 
properties were purchased by the appellants for the purely nominal sum of £350. 
Fourteen days after the said sale some of the properties so acquired were sold for 
the sum of £100,000 subject to a prior mortgage of £50,000. In the year 1923 the 
appellants commenced an action in the Supreme Court of New York against the 
respondent, who was then residing there, to recover the amount of the personal 
judgment referred to above. The respondent thereupon brought an action in the 
Supreme Court of Trinidad and Tobago asking for a declaration that the right to 
redeem had been re-opened and for an injunction restraining the appellants from 
pursuing the New York action. This action was tried by Clark, J., who refused to 
re-open the right to redeem but granted the injunction. 

From this judgment the appellants appealed and the respondents cross-
appealed against the refusal to make the declaration that the right to redeem was 
re-opened. 

Held, (Walton, C.J., dissenting). 
That the appellants acquired the mortgaged properties as mortgagees and are 

in a position similar to that of mortgagees who have acquired mortgaged 
properties in a foreclosure decree. Having by the subsequent sale of some of the 
said properties put it out of their power to restore the entirety of the mortgaged 
properties on payment of what is due, they must be restrained from pursuing the 
action in New York, as this was in substance an action to enforce the personal 
covenants. 

Held, (also in the cross appeal) that the pleadings containing no expression of 
readiness and willingness to pay off the mortgage debt and the evidence 
showing that the plaintiff was far from being in a position to do so, the court 
would not make a declaration in favour of the re-opening of the right to redeem. 

Decision of Clark, J. affirmed. 

FISHER, C.J.: The first question is whether the defendant company who 
obtained the mortgaged property as purchasers in a sale by order of the 
court are in a similar position to mortgagees who have obtained mortgaged 
property under a foreclosure decree, and who having sold it so that they 
cannot restore it on payment of the mortgage debt are precluded from 
suing the 
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mortgagor on the personal covenant in the mortgage deed. It is conceded 
that had the plaintiff company obtained the property by foreclosure and 
parted with it as they have done they could not sue on the covenant, but it 
is said that having obtained leave from the court to bid with the consent of 
the mortgagor they were entirely freed from any equity, and that the 
property was conveyed to them as ordinary bona fide purchasers and vested 
in them, freed from any right, title or interest of the mortgagor. They say 
that owing to the legal process and machinery by which they acquired the 
property they were entitled to take over, sell, and receive payment for what 
had been the security and to sue for and recover substantially the whole of 
the debt for which the property was security in addition. That amounts to 
saying that in the events that have happened they have the right to be paid 
twice over so far as this particular property is concerned. 

In my opinion that contention cannot prevail. 
The foundation of the whole matter is the mortgage. 
The defendant company invoked the use of the procedure and 

machinery of the court as mortgagees, they obtained leave to bid as 
mortgagees, and though in my opinion we can decide this case irrespective 
of the price paid who but the mortgagees could have got the property at the 
price they did? What they acquired at the sale was the mortgaged property, 
and in my opinion they figured and retained their character all through as 
mortgagees. 

 If that be so they acquired the mortgaged property as mortgagees and 
are in a position similar to that of mortgagees who have acquired 
mortgaged property by a foreclosure decree. Having acquired it under an 
order to which the mortgagor consented, they sold it without any reference 
to him, and it follows that they are mortgagees who by an act not 
authorised by the mortgagor have put it out of their power to restore the 
property mortgaged on payment of what is due. 

They are therefore not in a position to sue on the personal covenant. 
(See Palmer v. Hendric 54 Eng. Rep. p. 136 and Kinnaird v. Trollope 39 
Ch. Div. p. 636.) 

The second question that arises is whether the suit in the Court at New 
York is an action to enforce the covenant. 

It is clear that in substance it is. It depends entirely on the right to sue 
on the covenant, a right which no longer exists whether it be relied upon 
directly or indirectly. 

The remaining question arises on the notice given by the respondent to 
vary the judgment appealed from by giving him "liberty to redeem, with all 
consequential enquiries and accounts." 

The pleadings contain no expression of readiness and willing- 
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ness to pay off the mortgage debt and the evidence goes to show that the 
plaintiff is far from being in a position to do so.        

On that point therefore I do not think that we should interfere with the 
judgment appealed from. 

In my opinion the appeal and cross-appeal should be dismissed and the 
appellants should pay the respondent the costs of the appeal, and the 
respondent should pay to the appellants such costs, if any, as can be shown 
to be attributable to the respondent's notice to vary the judgment, and there 
should be a set off. 

MAJOR, C.J.: I concur. 

WALTON, C.J.: The respondent was the mortgagor and the appellant 
company the mortgagee of certain lands and messuages and hereditaments 
all described in seven several mortgage deeds and memoranda of mortgage 
set out in the schedule to the writ in the action now under appeal. The 
property mortgaged consisted mainly of sugar estates. 

By suit No. 473 of 1921 the appellants sought to recover the principal 
moneys and interest secured by several deeds and memoranda of mortgage 
which became payable on 30th June, 1921 and remained unpaid, and asked 
for the usual relief. The culmination of this suit was a consent order made 
on the 17th March, 1922, a long and carefully prepared order in which it 
was ordered among other things that:— 

(a) an account be taken of what was due to Gordon, Grant & Co., 
Limited. 

(b) judgment be entered on the personal covenants contained in 
the Deeds for the amount found to be due and costs. 

(c) 31st December, 1922, be fixed for the payment of the amount 
due and in default of payment the mortgaged property be sold on 
4th January, 1923, before the doors of the Court House 

(d) the plaintiffs Gordon, Grant & Co., Ltd., be given leave to bid 
at the sale; provision be made for advertisement in Barbados, 
Demerara and Trinidad. 

On an account taken the sum found to be due was $1,614,390.36. The 
31st December, 1922, passed and payment was not made of the sum 
mentioned or any part of it. Consequently all the properties comprised in 
the mortgages referred to were put up for sale in two lots by an officer of 
the court. The consent order, otherwise so carefully prepared, did not 
contain a reserved price. Gordon, Grant & Co., Ltd., the mortgagees, it 
would appear made one bid of £350 and the entire property mortgaged was 
knocked down to them for this nominal sum; and subsequently 
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the Registrar conveyed it to them in  accordance   with  the   pro-visions of 
the Remedies of Creditors Ordinance, No. 35. 

The properties were then worth, subject to a mortgage to Mr. Gordon 
probably about £200,000, and among the securities sold were some life 
policies having a surrender value of about £1,500. It is obvious that £350 
was a totally inadequate and absurd sum to pay for all this property. 
Fourteen days after this sale Gordon, Grant & Co., Ltd., sold the La 
Fortune group of estates, a considerable slice of the property to the Ste. 
Madeleine Factory Owners for £100,000 subject to the before mentioned 
mortgage of £50,000 to Mr. Gordon. Gordon, Grant & Co., Ltd. had been 
let into possession and since the previous June had financed the plantation 
sold by them to the tune of £43,000, so that really they only made £7,000 
by this sale. There is not the slightest suggestion of fraud or any improper 
conduct in this transaction. In order to enforce their judgment for 
$1,614,390.36 Gordon, Grant & Co., Ltd., commenced proceedings on or 
about the 17th October, 1923, in the Supreme Court of the County of New 
York against Mr. Boos to recover this sum with interest thereon from the 
17th March, 1922, less £350. 

The next step is this action the subject of appeal in which Boos asked 
for a declaration that in the events which have happened his right to 
redeem the mortgaged properties has been re-opened and that an injunction 
be granted restraining Gordon, Grant & Co., Ltd. from pursuing the New 
York action. The learned trial judge held that under the circumstances he 
would not re-open the right to redeem and that it lay in his discretion, but 
granted an injunction restraining Gordon, Grant & Co., Ltd. from pursuing 
the New York action. And this brings me to the real point for decision. 
There is a local case of Sampson v. Thompson reported at page 194 of 
Volume I of the Local Reports. That case proceeded on the assumption that 
an order for sale by the court, followed by what is conveniently called a 
"judicial sale," is equivalent to foreclosure, and that all the principles of 
equity were equally applicable to both. If this is so the reasoning of the 
learned judge is, I venture to say, unimpeachable, but, in my opinion, this 
is not so. In foreclosure the order nisi reads: 

“In default of the defendant paying to the plaintiff the said sum of £ . . .  
“it is ordered that the defendant do thenceforth stand absolutely debarred 
“and foreclosed.” 

When the day for payment arrives and the mortgagor has not paid the 
principal sum and interest, the mortgagee on filing an affidavit of non-
payment is entitled to foreclosure absolute. The land is thereafter his. But a 
mortgagee may pursue all his remedies at once, and if there is a stipulation 
in his deed for 
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payment he may bring an action on the covenant. He will not be allowed, 
however, to have both the land and the money. If he gets paid in full he 
must restore the land. If he has parted with the lands, or part of it, then he 
will be restrained from pursuing his common law judgment to recover the 
mortgage money. In short after foreclosure absolute if a mortgagee is not 
satisfied and pursues his further remedy on the covenant, he is entitled to 
do so, but he must be ready to hand back the land when he has been paid in 
full. So in this case Gordon Grant & Co., Ltd., having parted with a portion 
of the land, if the principles relating to foreclosure apply, could be only 
restrained from recovering on their judgment. It would not be of any use 
opening the foreclosure where they are not in a position to restore the 
property intact. This disposes of the cross-appeal. But in my opinion sale 
by order of a judge is a totally different matter to foreclosure. In a 
foreclosure the mortgagee gets the land, he may have made a good bargain 
or he may not and he gets it for the amount of the loan whatever it may be. 
In a judicial sale by virtue of Ordinance No. 35 every provision is made for 
properly conducted sales, and every opportunity is given for everyone 
concerned to guard against sacrifice of the property and to secure the best 
price. Under section 38 the judge may settle the terms and conditions of the 
sale, give directions as to reserved biddings and otherwise as he may seem 
fit, and even after the sale section 52 requires that the Registrar shall screen 
the result of the sale and the name of the highest bidder thus affording 
another chance of considering the matter. The mortgagor had over eight 
months to make up his mind whether he would pay or not. If he found he 
could not pay he could have taken out a summons to have a reserved price 
fixed. He did not do anything, the day arrived the property was sold, the 
Registrar executed the conveyance and by section 38 the conveyance, 
having been settled as prescribed, "in every case confers valid and effectual 
title according to the purport of such conveyance against all persons served 
with a summons for sale and all parties claiming through and under them 
respectively." 

I have roughly and hurriedly sketched the two methods at the disposal 
of the mortgagee to recover the mortgage money. In a foreclosure suit the 
mortgagor must find the money by the appointed day or lose his property. 
In a judicial sale he has every opportunity to approach a judge and ask for 
measures to be taken in order to ensure that his property may realise the 
best market value. It is difficult for me to discern the analogy. Mr. Boos 
took no steps which one would have expected of him to protect his interest, 
and he now asks that equitable principles may be discovered or applied by 
analogy to cure the results of 
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his carelessness. As soon as the appellant company made a bid they were 
under contract with the auctioneer to complete, and could be compelled to 
do so by a judge's order. There has been no attempt made to attack the 
conveyance by the Registrar on the ground of inadequacy of consideration, 
no move to set it aside. 

If the principles applicable to a foreclosure are involved, then if the 
appellant company had bid £200,000 the result would have been the same. 
Having parted with a portion of the mortgaged property they would be 
restrained from proceeding with their judgment to recover the £100,000 
and over still due to them. 

There can be no half measures and price will be no criterion. 
This is a hard case but the mortgagor Boos is the author of his own ills. 

A little care and foresight on his part, and the results, to his disadvantage, 
would never have arisen. In my opinion the decision of the learned trial 
judge should be reversed and judgment entered for the appellants with 
costs in this court and in the court below. 
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   In re GAJRAJ, ex parte ATTORNEY GENERAL. 

In re GAJRAJ, ex parte ATTORNEY GENERAL. 

[No. 197 OF 1924]. 

1925.   JANUARY, 10, 24.    FEBRUARY 7. 

BEFORE SIR CHARLES MAJOR, C.J. 

Lunacy—whether a person is through mental infirmity arising from disease or 
age incapable of managing his affairs—Mental infirmity—Undue influence—
Evidence— Education of person a material factor—Civil Law of British Guiana 
Ordinance (No. 15 of 1916), section 20 (3) (6) as amended by Civil Law (Lunacy) 
Ordinance No. 3 of 1921— Lunacy Acts, 1890, 1908—Appointment of a 
receiver—Procedure—Ord. No. 15 of 1916, section 20 (4)—No rules of Court 
made—Originating summons—Information and belief —Grounds thereof should 
be stated. 

It is provided by section 20 (4) of Ord. No. 15 of 1916 as amended by Ord. 
No. 3 of 1921 that "the practice and procedure of the Supreme Court in lunacy 
under the provisions of this section and the costs in relation thereto shall be 
regulated by Rules of Court made under the provisions of section 50 of the 
Supreme Court Ordinance, 1915." No Rules of Court have ever been made. The 
Chief Justice directed that proceedings in lunacy under the aforesaid section 
should be brought by way originating summons. 

In support of an application under section 20 (3) (e) for the appointment of a 
receiver over the property of G. an affidavit was filed that to the deponent's 
information and belief, J., a son of G., intended (a) to seize G.'s business and to 
carry it on in his own name, and (b) along with H., another son, to obtain control 
of all his father's property and by the undue influence of J. and of H. to induce 
G. to convey to them certain realty and to revoke an existing will whereby the 
residue of his estate was given to all his children and to make another will in 
favour of J. and H. alone. The grounds of his information and belief were not 
stated. Held, that such statements would not be considered by the court. 

Hemiplegia, years come to three score and five, change of benevolent inten-
tion from one child to another, unnatural and unjust behaviour of a father 
amounting to disinherison, are of common occurrence and not, separately or 
together, evidence of themselves showing mental infirmity. 

Undue influence may be exercised on account of mental infirmity, but its 
exercise is not evidence that the person influenced is mentally infirm. 

Originating summons by the Attorney General on the relation of 
certain illegitimate children of Gajraj under the provisions of section 20 (3) 
of the Civil Law of British Guiana Ordinance No. 15 of 1916 as amended 
by the Civil Law (Lunacy) Ordinance No. 3 of 1921 for an order of 
appointment of a receiver over the property of Gajraj, an East Indian, on 
the ground that through mental infirmity arising from disease or age he had 
become incapable of managing his affairs. The facts sufficiently appear 
from the judgment. 

J. A. Luckhoo, K.C., H. C. F. Cox (Assistant to the Attorney General), 
S. J. van Sertima and A. K. Amin for the Attorney General. 
G. J. deFreitas, K.C., for Gajraj. 

Cur. adv. vult. 
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MAJOR, C. J.: This is an application under the provisions of the Civil 
Law Ordinance, 1916, as amended by Ordinance No. 3 of 1921, for the 
appointment of a receiver of the property of Gajraj, on the ground that he is 
of such mental infirmity arising from disease and age as to be incapable of 
managing his affairs. The powers of the court relating to the management 
and administration of the estate of persons in the alleged plight of the 
respondent are those exercisable in England by a Master or a Judge in 
lunacy declared in Part III. of the Lunacy Act, 1890 and enlarged by the 
Lunacy Act, 1908, and applications for the purpose are, by section 20 of 
the 1916 Ordinance, to be made by the Attorney General, or by wife, 
husband, blood relation, creditor, agent or attorney of the person whose 
mental infirmity is alleged. It is stated that the Attorney General appears 
included among the applicants because cases like the present—where there 
is no one to make the application except that officer—must frequently 
occur. The application is made on the representation of some of the family 
of Gajraj and Mr. Cox tells me, in the interests of justice. 

A word as to the form of application. In the absence of rules of court 
prescribing the practice and procedure to be followed on applications of 
this nature proceedings have been commenced by originating summons and 
at my direction. It seems to be thought by many persons concerned that 
because our rules of court do not refer to an originating summons by that 
term, it cannot be used except, as in this case, where a judge, for his own 
purposes and without objection on the part of a respondent, directs it to 
issue. I think that impression to be incorrect. There is frequent reference in 
Ordinances to a "summons" as a form of procedure, either solely, or 
alternatively, to a motion or petition. I think those Ordinances should be 
obeyed and a summons—when it is issued in a pending cause or matter 
called an "ordinary" summons and when not so issued called an 
"originating" summons—invariably used, except when matters must in 
practice be initiated by petition or motion. There are, of course, originating 
petitions and originating motions, and with the mention of petition, motion 
and summons the methods of application to the court or a judge in 
chambers are exhausted. 

The evidence in support of the application is of two kinds, that of a 
member of the family of the respondent—not, however, qualified to make 
the application himself—and that of medical men. Nur Mahommed, an 
illegitimate son of the respondent, deposes to the age (65) and property of 
Gajraj; his seizure with partial paralysis some years ago from which he has 
not recovered; the conduct of his business by his two sons, Juman and 
Hussein Baksh, under power of attorney subsequently revoked in favour of 
Juman 



 23
In re GAJRAJ, ex parte ATTORNEY GENERAL. 

alone; the dismissal by Juman of the depondent and another brother from 
employment in that business: the deponent's information and belief that 
Juman intends (a) to seize the business and carry it on in his own name; (b) 
with Hussein to obtain control of all his father's property and. by their 
undue influence to induce the respondent to convey to them certain realty 
and revoke an existing will, whereby the residue of his estate is given to his 
children, in favour of Juman and Hussein alone. The deponent adds 
allegations of facts to which, as mentioned in some of the affidavits of 
medical men and therein stated as grounds for their opinion, I need not 
refer. Some general observations are necessary on this affidavit, put 
forward as it is—as indeed it must be—in support of the only ground upon 
which a receiver is sought to be appointed, namely, mental infirmity of the 
father. Hemiplegia, years come to three score and five, change of benevo-
lent intention from one child to another, unnatural and unjust behaviour (if 
that it be) of a father amounting to disinherison, are of common occurrence 
and not, separately or together, evidence of themselves showing mental 
infirmity; statements, indeed, of their existence so far as resting on 
information and belief for which no grounds are given, are valueless. 
"Where an affidavit," said Sir George Jessel in Quartz Hill & Co. v. Beale 
(1882) L.R. 20 Ch. D. 501, 508, "is made upon information and beliefs the 
rules of the court require that the deponent should state what are the 
grounds of his information and belief." And if that is a rule in interlocutory 
applications, how much stronger is its applicability on an occasion like this, 
when the order sought will be of a final nature between the parties. 
Moreover, allegations of undue influence are, in any event, quite out of 
place here; it may be exercised on account of mental infirmity; its exercise 
is not evidence of that infirmity. I cannot, therefore, regard the allegations 
thus advanced of the first kind as assisting me towards the answer to the 
question, is Gajraj mentally infirm or not? That answer naturally (and 
usually only) depends upon medical testimony. 

The medical evidence is contained, for the applicant, in the affidavits 
of Dr. Earle and Dr. Wharton, The former has had experience in the 
treatment of mental diseases and, with the latter and Dr. Edmonds of this 
city, on the 9th of December last visited the respondent "for the purpose 
(he states) of ascertaining the man's state of mind" and "to examine into his 
intellectual capacity," The doctor records a "firm conviction" that Gajraj "is 
a person of obvious mental infirmity arising from disease and age" that "he 
is quite incapable of managing his affairs " and that "there is no probability 
of his recovery," and states that the infirmity is "rendered manifest" by 
failure  of 
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memory of persons and papers connected with a recent transaction relating 
to his property, of details of his affairs and of the names and number of his 
children, inability to initiate or maintain conversation efficiently, lack of 
interest in himself, and impaired capacity for reply to simple questions. Dr. 
Wharton has been the medical attendant of Gajraj "for some seven years 
and on the 9th of December found him a partial paralytic with symptoms of 
dementia," and considers him, therefore, wholly unfit for the management 
of his affairs, at a visit to him on the 18th December the doctor noticed "a 
strange attitude in that he exhibited a fear that steps were being taken to 
remove him to the lunatic asylum." On these affidavits I will no more than 
say that I have felt great hesitation in declaring a man of the status, 
education, pursuits and environments of Gajraj to be mentally infirm 
merely upon a defective memory, lack of self-interest and absence of 
conversational efficiency. I observe that the respondent was personally 
served with the summons, having thereon the usual indorsement in detail of 
its nature, and has filed objection to the proposed order being made, and I 
note that the notice of objection was read over and explained to him by an 
interpreter and that he seemed perfectly to understand it. More important, 
however, than that, I find in support of the objection, affidavits of four 
medical men, Doctors Kelly, Nicholls, Delgado and Wishart, which show 
that those gentlemen together with Dr. Bahadur Singh, visited the 
respondent for examination, that is to say, Dr. Nicholls on the 17th, Drs. 
Delgado and Bahadur Singh on the 21st, Drs. Kelly and Delgado on the 
22nd, and Drs. Delgado and Wishart on the 23rd, so that Gajraj received 
altogether seven visits by eight doctors singly, in couples, or in triumvirate. 
I cannot, therefore, regard as so strange as to indicate mental infirmity the 
impression on Gajraj's mind on the 18th December that he was bound for 
an asylum; I think by the 23rd the impression must have become a 
certainty. Be that as it may, the four doctors, like Dr. Earle, have had 
experience of mental diseases, and they, one and all, declare their 
satisfaction that the respondent is not suffering from any mental infirmity 
arising from disease or age. They speak of him as "fit to attend to his busi-
ness and other matters," as "appearing" capable of carrying on his domestic 
and business affairs intelligently," as having no infirmity "affecting his 
understanding or reason." Each doctor, of course, examined the respondent 
and, as reasons for their opinion, state that he is able to answer questions 
alertly and intelligently; that his memory as to past and recent events is 
remarkably good for his age; that he has no delusions; that his hearing and 
speech are practically normal, and, generally, that mentally he is perfectly 
normal. 
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Now here, to me, is a remarkable state of things, for I find two medical 
men on one side and four on the other, all of them of considerable 
experience generally in their profession, some of them specially familiar 
with mental diseases, whose pronouncements (more or less emphatically) 
as to the respondent's state of mind are diametrically opposed, not on a 
suppositious statement of facts and without sight of a patient—when 
opinion in the abstract, may well, and very often does, differ profoundly—
but after the same personal observation, the same careful process of 
physical and oral examination in what appears to have been the same 
course of tests. Into conjecture of any circumstances that may be behind 
this (to me) curious deadlock in medical judgment thus reached I will not 
venture. Suffice it to say that at the conclusion of the hearing the hesitation 
which I have already said I felt in the first instance was carried to at least a 
very strong doubt whether the respondent was as mentally infirm as the 
applicant would have me pronounce him and, with every deference to the 
opinions of Dr. Earle and Dr. Wharton, those gentlemen consider him, to 
be. In other words, that the mental infirmity had not been proved to my 
satisfaction. 

But after the hearing an application was made to me—I understood on 
behalf of both parties—to see the respondent for myself, and, lest I should 
leave anything undone whereby my doubt might be dispelled, I had Gajraj 
brought to me in chambers on the 2nd instant where, through Mr. Rohee, 
one of the Court interpreters, and attended by my clerk, I questioned the 
respondent as to his residence in the colony, his age, the nature and conduct 
of his business, and how far he took, and desired to continue to take, a 
personal part in it, the members of his family, his health, and (coming to 
present circumstances) as to what was the trouble at home, how he wished 
it settled and the particular parts he desired his sons to take in and about the 
conduct of his business. Now, did my satisfaction as to the condition of the 
respondent depend on that examination alone, I should have no hesitation 
at all in saying that he gave me no indication whatever of mental infirmity. 
He was ready with his replies to questions, his memory is good,—he gave 
me for instance the year (1873) of his arrival in the colony and the name of 
the ship that brought him, —he described his business in some detail and 
explained how, by weekly visits, he is able to exercise some supervision of 
it, he gave me the names of his children and spoke of his wife's death and 
the result of her vacancy in the family circle. As to present family jars, he 
exhibited no strong partisanship, but regretted the conduct of his son Nur 
Mahommed and expressed his satisfaction with the present management of 
his business by Juman and Hussein. In fine, he appeared to me to be as hale 
and 
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intelligent a man as could be expected in one of his class and age. I set on 
one side, however, my own clear opinion and content myself with the 
statement that the medical evidence as a whole falls far short of proof 
satisfactory to me that the respondent is so mentally infirm that he is 
incapable of managing his affairs, if he is mentally infirm at all. The 
application, therefore, must be dismissed. 

Application dismissed. 

Solicitors, W. D. Dinally. H. B. Fraser. 
 



PRIVY COUNCIL APPEAL. 

GORDON GRANT & Co., LTD. — Appellant, 
V. 

FRITZ LOUIS BOOS — Respondent. 

FROM 

The West Indian Court of Appeal 

(Colony of TRINIDAD and TOBAGO). 

JUDGMENT of the Lords of Judicial Committee of the Privy Council 
delivered 6th July, 1926. 

Present at the hearing:— 
LORD ATKINSON, 
LORD PHILLIMORE, 
LORD MERIVALE.



 211
GORDON GRANT & Co., LTD., v. F. L. BOOS. 

PRIVY COUNCIL APPEAL. 
 

GORDON GRANT & Co., LTD., Appellants,  
v.  

FRITZ LOUIS BOOS, Respondent. 

FROM THE WEST INDIAN COURT OF APPEAL (COLONY OF TRINIDAD 
AND TOBAGO). 

6TH JULY, 1926. 

BEFORE LORD ATKINSON, LORD PHILLIMORE, AND LORD MERIVALE. 

Mortgage—Remedies—Decree for sale—Subsequent action on personal 
covenant— Liability of mortgagor for balance remaining due. 

If a mortgagee obtains from the court a decree of sale instead of a foreclosure 
and the property realizes more than is due, the mortgagor receives the balance, but 
if the property realizes less than is due the mortgagee can still sue on the personal 
covenant for the difference. 

This was an appeal from a judgment of the West Indian Court of 
Appeal, affirming by a majority a decree of Mr. Justice Clark of the 
Supreme Court of Trinidad and Tobago. 

Mr. Clauson, K.C., and Sir Arthur Underhill appeared for the 
appellants; the respondent was not represented. 

LORD PHILLIMORE, in delivering their Lordships' judgment, said: —
The appellant company held a deed of further charge dated May 4, 1921, 
whereby the respondent charged certain estates in the island of Trinidad for 
securing several sums of money due from him to the appellant company. 
This deed also contained a personal covenant by the defendant to pay the 
sums due. There had been previous transactions between the parties, and 
encumbrances on the estates had been already created, all which were 
covered by this deed of further charge. The debts not having been paid, the 
appellant company brought an action in the Supreme Court of Trinidad and 
Tobago to enforce their security by sale of the mortgaged property, and the 
appellant company also claimed against the respondent on his personal 
covenant to pay. 

The action came on for trial on March 27, 1922, when it was ordered 
by consent of parties that accounts should be taken and a day fixed for 
payment of the sum due, and that in default of the respondent or one 
Mackenzie (who was the puisne encumbrancer) redeeming the property, it 
should be sold by the court, and the proceeds applied towards satisfying    
the appellant company's 
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claim. The appellant company was given leave to bid at the auction.  
On the accounts being taken, it was found that there was due to the 

appellant company the sum of $565,388.95, and as neither the respondent 
nor Mackenzie redeemed the property, it was put up for sale in the usual 
manner according to the practice of the court in two lots. Apparently, 
however, there was no bidder, other than the appellant company, which 
bought the two lots for the total sum of £350, subject to a prior mortgage 
for £50,000 and the properties were in due course conveyed to the 
appellant company by deed executed by the registrar of the court. 

On February 19, 1923, the appellant company agreed to sell the estates 
to another company called the Sainte Madeline Sugar Company, Limited, 
at a great increase of price, 

Although when the action was launched there had been a claim on the 
respondent's personal covenant to pay the debt, no personal judgment 
appears to have been taken against him. But on October 17, 1923, the 
appellant company brought an action in the Supreme Court of the State of 
New York against the respondent, who was then residing in New York, for 
the recovery of the balance found due from him less the sum realized by 
the judicial sale. 

Thereupon he began the present action, claiming that his right to 
redeem the mortgaged property had been revived, and reopened by this 
suit, and that he should be at liberty to redeem accordingly and that 
enquiries should be made and accounts taken for this purpose. 

In the alternative, he claimed an injunction restraining the appellant 
company from proceeding with its action in the New York Court.    As a 
third alternative he claimed damages. 

This, the present action, came on for trial before Mr. Justice Clarke. He 
decided that it was too late for the respondent to seek to redeem the 
property, but that he might have an injunction staying the action against 
him on the present covenant. 

In so deciding, he followed what he considered to be a precedent, viz., 
a decision in the same court by Mr. Justice Swan in the case of Sampson v. 
Thompson (1906) Trinidad Local Reports, Vol. 1, p. 194). 

The appellant company appealed to the West Indian Court of Appeal; 
but the majority of the court, consisting of the Chief Justice of Trinidad and 
the Chief Justice of British Guiana, decided against them, the Chief Justice 
of Grenada dissenting. Hence the present appeal. 

It is unfortunate that the respondent has not instructed counsel to 
appear in support of the judgments which have been rendered in his favour: 
and their Lordships have therefore had 
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the task of scrutinizing the arguments against his case with special care. 
But they have had the advantage of perusing the reasoned judgments in his 
favour which have been rendered in the courts of the West Indies; and the 
authorities on the subject have been brought to their notice by counsel for 
the appellant company in a very careful and candid argument, while the 
subject-matter of the appeal is one which has been treated of in the text-
books. 

As a general rule the mortgagee is entitled to pursue all the remedies 
which are given to him by his contract. He can recover upon the personal 
covenant of his debtor and he can enforce his charge upon the mortgaged 
property. But care has to be taken that he is not overpaid. 

If he has recovered part of his debt in a personal action he can only 
enforce his charge upon the mortgaged property in respect of the balance 
remaining due. This being so if he reverses the process and starts by 
enforcing his claim against the property and procures a decree of 
foreclosure, which bars his debtor from redeeming the property and makes 
it the mortgagee's own, and then seeks to enforce his personal remedy 
against the debtor, the debtor can say that any money which he pays under 
the personal judgment relieves pro tanto the mortgaged property, and that 
he is entitled to have the foreclosure decree set aside and to have another 
chance of redeeming his property on paying only the balance—if any—
which is left over and above what he has paid under the judgment. 

If, however, the mortgagee has in the interval sold the estate, so that he 
cannot offer it for redemption and the mortgagor has no chance to redeem, 
some other course must be taken to prevent the mortgagor from having to 
pay twice over. It might be possible to put a value upon the foreclosed 
property and to allow the mortgagee to sue the debtor for the balance—if 
any—and no more. Or the course might be taken of simply stopping the 
mortgagee from suing, on the assumption that he must be held to have 
taken the property, which cannot now be valued, as the complete 
satisfaction of his debt. 

There was for some time some doubt which of these two courses 
should be pursued in practice. In Perry v. Barker (8 Vesey Jun., 527), in 
1803, when the property had been foreclosed and sold and an action was 
then brought on the personal covenant, Lord Chancellor Eldon, while 
granting on an interlocutory application an injunction to restrain the action 
at law, referred to the doubt which had been expressed by his predecessor 
Lord Thurlow, as to which was the proper course, 

In 1806 when the case came to a final hearing before Lord Eldon's 
successor, Lord Loughborough, he stated his doubts upon 
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the subject and that he had conferred with the great Master of Equity, Lord 
Redesdale, Lord Chancellor of Ireland; but he came finally to the 
conclusion that if a mortgagee has parted with the foreclosed property, he 
must be restrained by a perpetual injunction from suing upon the covenant. 

The matter, however, was not apparently deemed to be settled by this 
decision; because in Lockhart v. Hardy (9 Beavan, 349), decided in 1846, 
the then Master of the Rolls treated the matter as one of some doubt, In that 
case, the mortgagee had sold the property fairly and had by the sale 
realized less than the debt. However, in the long run the judge came to the 
same conclusion and held that the estate of the deceased mortgagor was not 
liable. 

But, if the mortgagee does not use the remedy of foreclosure but sells 
under a power of sale given to him by the mortgage deed and brings into 
account the whole sum thus received and then proceeds to sue his debtors 
for the balance and the balance only, there is no question of double 
payment and there would seem to be no reason in principle why he should 
not recover the balance. 

When he had foreclosed the estate, no one can tell what it is really 
worth; and it is for this reason that he is precluded from suing at law, 
because it cannot be ascertained that there is any residue due to him. The 
estate which he has taken under his foreclosure may be equal in value to or 
even greater in value than his debt. But when he sells if he receives more 
than the debt, he pays the balance to the mortgagor; if he has just received 
the value of the debt, he cries quits. Why then, should he not, if he has 
received less than the value of his debt, pursue his other remedies for the 
balance? 

This conclusion, which seems sound is stated by Fisher in Law of 
mortgages (section 1969) and by Halsbury in the laws of England (Vol. 21, 
pp. 271 and 308), and is supported by the authority of the case of Rudge v. 
Richens (L.R., 8 C.P., 358) and must be taken to be established. 

Now, if instead of the mortgagee's exercising a power of sale given to 
him in the deed, he, when he brings an action to enforce his security, asks 
the court for a sale instead of a foreclosure, why should not the same 
principle apply? The sale ascertains the value of the property; the 
mortgagee gets no more from the property than what the sale brings to him. 
If the property realizes more than what is due to him the mortgagor gets the 
value. If the property realises less the mortgagee is pro tanto unpaid and 
should be allowed to sue on the personal covenant, 
In this connexion it is interesting to note that when in the case of Perry v. 
Barker (supra) Lord Loughborough said that he had consulted Lord 
Redesdale, he added that he was told that the prac- 
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tice in Ireland was to grant a decree for sale instead of a decree for 
foreclosure, and that, if the sale produced more than the debt the surplus 
went to the mortgagor, but if less the mortgagee had the remedy of an 
action for the difference.   This seems consonant to reason. 

It may be that the general practice in Trinidad is to grant a decree for 
sale instead of a decree for foreclosure. But, whether this be so or not as a 
rule, in the present case the decree for sale was made by consent. No doubt 
the sale realized very little and the mortgagee, who had leave to bid, 
apparently bought a valuable property for a small sum; and their Lordships 
can understand that the courts in the West Indies may have felt some 
aversion to granting the mortgagee further advantages. But it was a judicial 
sale, which is not impeached, and the mortgagor, who could have made a 
bid or procured a bid, must take the consequences. 

It is fair to Mr. Justice Clark to say that the West Indian case on which 
he relied though not precisely in point does show that the view which Mr. 
Justice Clark took of the law was one which Mr. Justice Swan would have 
taken. But, for the reasons which have been given, their Lordships are of 
opinion that it was unsound, and they will humbly recommend His Majesty 
that the appeal should be allowed, and that the action should be dismissed, 
with costs both here and in the courts below. 
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[NO. 131 OF 1923.] 
1925. JANUARY 27, 30, 31;   FEBRUARY 13. 

BEFORE M. J. BERKELEY, J. 

Accidental Deaths and Workmen's Injuries Ordinance No. 21 of 1916, Part 
l—Lord Campbell's Act—Negligence—Tramway company—Collision with foot-
passenger— Fixed rails—Degree of care expected of a foot passenger in crossing 
the line. 

It is as much the duty of a foot passenger to look out for a passing tram-car as 
it is the duty of a motorman to see that he does not run over a foot passenger. 
The knowledge that a tramcar cannot get off the line should make a foot-
passenger all the more careful in crossing the line. 

P., a pedestrian, came round the Russell Memorial (near the Stabroek Market) 
on the eastern side, and went on to the car line when the car was about 12 feet 
distant. The motor man sounded his gong and tried to avoid an accident, but the 
tramcar collided with P. who was killed. Evidence was led that a car going at 7 
to 10 miles an hour would be travelling at a medium rate and that it could not be 
stopped within 47 feet, Held, that P.'s death was due to no negligence on the part 
of the motorman but to his own imprudent conduct in attempting to cross the 
line without looking to see that it was clear. 

The plaintiffs claimed damages from the defendant under sections 3 
and 4 of the Accidental Deaths and Workmen's Injuries Ordinance, 1916, 
on the ground that by the negligence of the defendant company Samuel 
Paul, their father, was knocked down by a tramcar and killed on the 15th 
day of December, 1922. 

P. N. Browne, K.C., and C. R. Browne (for F. O. Low) for the 
plaintiffs. 

H. C. Humphry, for the defendant. 
Cur. adv. vult. 
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BERKELEY, J.: The plaintiffs are the legitimate daughters of Samuel 
Paul who came to his death on 15th December, 1922, having been knocked 
down by tramcar No. 10, the property of the defendant company, and 
driven by their servant. They claim $5,000 on the ground that they have 
lost the support and maintenance given to them by their deceased father. 

2. The particulars of negligence are (a) that the car was driven at an 
excessive speed dangerous to the public, in a crowded thoroughfare, to wit, 
in front of the Stabroek Market, Georgetown, (2) that while the car was 
being driven, the motorman was not paying proper attention to his duty, 
and as a result was unable to check the said car in time to prevent the 
deceased being knocked down and killed. 

3. This action came on for hearing before Douglass, J., and at the close 
of the plaintiffs' case it was submitted by counsel for the defendant 
company that there was no proof of negligence on the part of the defendant 
company's servants, or if there was any, that such negligence caused the 
death of the deceased man. On 15th December, 1923, the learned judge 
gave a written decision and entered judgment of non-suit. The plaintiffs 
appealed and the West Indian Court of Appeal ordered a new trial. 

4. By consent of both parties the evidence of witnesses already taken 
is to be accepted as evidence on the new trial, these witnesses not to be 
further examined but it is open to the plaintiffs to call further evidence. 

5. The witnesses called on behalf of the plaintiffs and who actually 
saw the deceased man struck by the car are (1) Ramjewan who says that he 
was at the cartstand before the market. He saw the car come from the 
market side. The motorman was looking to his right side. The deceased 
was going south. He and the car met up each other. Deceased was going 
along the line. He can't say inside or outside (the line). The carman cried 
out 'Hi, man' and rang his gong about 12 feet away. Cross-examined—He 
saw the man coming before the gong rang. The man was in front of the car 
on the left side. He did not come from behind the garden. 

 (2) Joseph Craig says that he was coming up from La Penitence by 
cabstand and he saw the accident by Russell Memorial. He saw deceased 
walking along eastern line facing him. He saw the driver of the car had his 
two hands on the handles and was looking "big tree way, west of line." He 
heard motorman shout "Hi, man" and then struck his gong. The deceased 
was a couple of yards off (from the car). In cross-examination—When the 
shout was made deceased was four or five roods from the car walking in 
the line with his face west. He could not escape it 
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(the tramcar).   It was too close.  He ought to have heard the gong. 
(3) Cyril MacAdam says that he was standing between cart-stand and 

big tree on west side of car-line and he heard "Look out, man" and then 
heard the gong, and saw deceased and car coming towards him. Deceased 
was knocked down at once. That the car was driven in the ordinary way. 
Cross-examined— He could not say if deceased was crossing (the line). He 
was facing west when the car struck him. Did not notice car before. 

(4) Joseph Otto says he was sitting in the third seat from the front 
facing south when he heard the driver strike the gong and call out "Hi, 
man, get out of the way." He then saw deceased in the middle of the line, 
11/2 car lengths in front of the car going in the same direction as the car. 
The brakes were put on but the car did not stop in time. It struck the 
deceased. There was a crowd about. Cross-examined.—Gong rang after car 
left the white post. "The gong, 'Hi man,' and brakes applied all at the same 
time. 

At the close of the case for the plaintiffs, counsel for the defendant 
company makes the same submission as he did on the first hearing (see par. 
3); In view of the order of the West Indian Court of Appeal this court 
requests that the defence be proceeded with, 

Trotman, who was the motorman at the time of the accident, says that 
on approaching the Russell Memorial he saw the deceased coming round 
the Russell Memorial, going from east to west, about 12 feet from the tram-
car. He was not yet on the line. He sounded gong. As deceased continued 
to come towards the line he again sounded gong and applied his brakes and 
shouted. He came on the line crossing from east to west. As he came on the 
line the fender struck him on the leg and he fell striking his head on the 
"Bull's eye" (the front lamp of car). He brought car to standstill. 

Cross-examined.—He was told to go to Market Police Station and he 
there made a statement as to what had happened. No charge was made 
against him. He had a clear view when he left the post by the Market 
Stelling. He saw deceased when he was approaching the post at the end of 
the memorial, about 12 feet on east of line crossing the line: Re-
examined.—He was coming west. 

George Brathwaite says he was under the big tree near market when he 
taw the car going south. He heard when the motorman sounded his gong 
and shouted "Hi, man." He then saw deceased come round the point of 
Russell Memorial and walk on to the tram-line and as he got on the line the 
car struck him. 

Charles Harris says he was at the Customs gate facing west 
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and heard the sound of a gong. Then he looked up and saw a tram-car 
coming south from north. At same time motorman was shouting and 
applying his brake. He saw the deceased go on to the line and was 
immediately knocked down. He had a bottle in his hand. 

Cross-examined—He was looking south. Tram was going south. If he 
walked round the east side of the Russell Memorial he ought to have seen 
him. 

Re-examined—When near the line he jumped on it with his face 
towards south-west and the car caught him. 

7. I have given the evidence of these witnesses at some length owing 
to the fact that some of the witnesses on both sides agree as to the distance 
of the deceased from the car and the conduct of the motorman. 

8. The deceased who lived at Blankenburg came to Georgetown on 
15th December, 1922, and at about 10 a.m. was with his married daughter 
in Water Street. He left some parcels with her saying that he was going to 
shop and would return for them. She next saw him at the hospital. The 
deceased was married in 1887 as shown by his marriage certificate. It also 
shows that he was of full age. If follows that at the time of his death he was 
at least 56 years of age. He is said to have been hard of hearing but his 
daughter denies that he was ever deaf. The unfortunate occurrence took 
place between one and two o'clock in the afternoon when the car having 
left the white post at the entrance to the stelling was going south through a 
part of the town which is regarded as a busy thoroughfare. The rate at 
which the tram-car was going is said to be anything between 7 and 10 
miles per hour and witness Cottam says this is a medium rate. It cannot be 
said to be excessive. Mr. Grant. Superintendent Engineer of the 
Government Transport Department said that going at that rate it could be 
stopped within 47 feet. Mr. Grant, also says that the Russell Memorial is 
surrounded by a high iron paling and that plants and shrubs grow therein. 
That it would be quite impossible for a car going 7 or 8 miles (he gives the 
average speed as 8 miles) to be pulled up to avoid striking a man who had 
come on the line 12 feet from the car. That the minimum distance to stop 
car in time to save a man would be if he was seen 60 feet from the car. 

9. It is as much the duty of a foot-passenger to look out for a passing 
tramcar as it is the duty of a motorman to see that he does not run over a 
foot-passenger. The knowledge that a tram-car cannot get off the line 
should make a foot-passenger all the more careful in crossing the line. 

10. I find that the deceased came round the Russell Memorial 
on the eastern side, went on to the line  at a distance of 12 feet or 
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more in front of the car facing west or south-west. That the motorman 
sounded his gong and did all in his power to stop the ear (as shown by 
witnesses on both sides). His death therefore is due to no negligence on the 
part of the motorman but to his own imprudent conduct in attempting to 
cross the line without looking to see that it was clear. 

Judgment for defendant company with costs. 
Judgment for defendant. 

Solicitor for the plaintiffs, F. Dias. 
Solicitor for the defendant, W. S. Cameron. 
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[NO. 460 OF 1922.] 
1923. FEBRUARY 8, 9, 16; 1925. JANUARY 6, 7, 12; FEBRUARY 16. 

BEFORE SIR CHARLES MAJOR, C.J. 

Evidence— Written instrument—Collateral agreement—Oral evidence—
Variation of terms—Whether oral evidence admissible—Partnership—Share of 
partner—Surrender to co-partner—Mutual agreement to dissolve—Discharge 
given by one partner—Partnership for an indefinite period—Can be dissolved at 
any time—Partnership Ordinance, 1900, section 34. 

S., H. and P. entered into a written agreement of partnership for an indefinite 
time. In an action brought by S. against H. and P. in connection therewith the 
plaintiff sought to lead oral evidence to show that it had been agreed that the 
partnership should last for the period of 120 days. Held, that such an agreement 
was not collateral to, and would contradict, the written instrument, inasmuch as 
it would convert what was a contract for a time indefinite with respect to the 
undertaking into one for a fixed period, and that the evidence must therefore be 
rejected. 

A partner can surrender his share and interest in the partnership to his co-
partners or any of them upon any terms agreed upon. 

A partnership for an indefinite period may be dissolved by any member at any 
moment he pleases. 

On the 19th July, 1922, the plaintiff filed a writ claiming (a) a 
declaration that between the 13th January and the 6th June, 1922, he was a 
partner with the defendants G. A. Harte and A. Pillay to the extent of one-
third in certain mining claims in the name of G. A. Harte and that he was 
entitled to one-third share of 62 carats of diamonds then in the custody of 
the Commissioner of Lands and Mines; (b) dissolution of the partnership, 
(c) accounts, and (d) an injunction restraining the Commissioner of Lands 
and 
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Mines from parting with the possession of the said diamonds. On the said 
day an interim injunction was granted restraining the Commissioner from 
parting with the possession of the said diamonds until the hearing of an 
interlocutory application returnable for the 31st July and the plaintiff was 
given leave to serve with the writ of summons a notice of motion for that 
day to continue the injunction. On the 31st July, 1922, it was ordered that 
the Commissioner of Lands and Mines do deliver the said diamonds to A. 
Pillay upon good and sufficient security being given to the satisfaction of 
the court. The defence raised was that the partnership between the plaintiff 
C. Sengali, G. A. Harte and A. Pillay had been mutually dissolved on the 
13th April, 1922, so far as the plaintiff was concerned, that on that day he 
gave his co-partners a complete discharge, and that the 62 carats of 
diamonds in respect of which the injunction was granted were won by the 
defendants G. A. Harte and A. Pillay subsequently to the retirement of the 
plaintiff from the firm.  

C. R. Browne (S. E. Gomes with him) for the plaintiff. 

J. A. Luckhoo, K.C., for the defendants Harte and Pillay. 

 Cur. adv. vult. 

MAJOR, C.J.: The partnership between the plaintiff and the defendants 
was, as pleaded in the statement of claim, for the purpose of sending up an 
expedition into the interior. By the Partnership Ordinance it is provided 
that “subject to agreement between the parties, a partnership is dissolved if 
“entered into for a single adventure or undertaking, by the termination of 
“that adventure or undertaking.” Here the agreement between the parties is 
in writing and runs thus: “1. That the parties of the first, second and third 
“parts agree to enter into partnership for all diamond or precious stones 
“found in the interior of British Guiana whilst prospecting or working on 
“any claim.  2. That all expenses incurred must be deducted and the net 
“proceeds to be equally divided between the parties of the first, second and 
“third parts. 3. That in case of death of either party the right will be given 
“to the nearest relative, viz., wife or mother.” 

For the purposes of the undertaking it was, of course, necessary to 
employ labourers and by law to register them under written contract in the 
Lands and Mines Department. That contract is in evidence, whereby it 
appears that the labourers were engaged to work for 120 working days, and 
very early in the hearing it was sought by the plaintiff to give evidence of a 
verbal agreement between   the  parties   that  the partnership was to   last   
for that 
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period only. I rejected evidence to that effect, on the ground that such an 
agreement was not collateral (in the legal sense of the word) to, and would 
contradict, the written contract, converting what was a contract for a time 
indefinite with respect to the undertaking into one for a fixed period. The 
authorities I had in mind are Allen v. Pink (1838) 4.M. & W. 140; Morgan 
v. Griffith (1871) L.R. 6 Ex. 70 and Angell v. Duke (1875) 32 L.T. 320 
given together among Mr. Cockle's Cases on Evidence. Applying those 
authorities, this written contract was, as often and perhaps usually in 
associations of the kind, for such time, purposely indefinite, as the 
undertaking should last—it might be thirty or one hundred and twenty, or 
three hundred and sixty-five days. It was the transaction itself, not merely a 
memorandum of it; it was, of course, silent as to the actual duration of the 
undertaking, not because that duration was to be gathered from the 
association and would naturally be omitted therefrom, but because, not 
only was it not ascertainable, but the parties deliberately by their writing 
excluded any defined time beyond which the undertaking should not go. 

The dispute between the plaintiff and the defendants as opened to me 
by the plaintiffs counsel, is shortly whether the partnership between them 
was determined, so far as the plaintiff was concerned, in April, 1922, or 
either late in May or early in June (the alternative having reference to the 
expiration of the 120 working days), and the subject matter of the dispute is 
a sum of money paid into the court by the defendants representing one-
third share of the value of some 130 carats of diamonds, alleged to have 
been won by the defendants between the 13th April and 31st May (or 6th 
June) and to form, therefore, partnership property. The defendants traverse 
the allegations of winning the 130 carats as claimed, and plead their 
acquisition during a second and separate undertaking by the defendants 
alone after the mutual determination of the partnership between the 
plaintiff and themselves on the 13th April. The questions, therefore, calling 
for answer are, first, did the undertaking for which the partnership was 
created terminate in April? If it did, that determination itself worked 
dissolution in law. Second, if it did not terminate in April, but in May (or 
June), were the diamonds, one-third of the value whereof is in court, won 
between April and May (or June)? If they were so won they were 
partnership property and the plaintiff is entitled to the money in court and. 
perhaps, according again to what happened in April, to account from the 
commencement of the undertaking to its termination whenever that 
occurred. It is plain; therefore, that everything depends upon what 
happened in April. 

[After reviewing the evidence as to whether the plaintiff retired  
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from the partnership and signed a receipt in full for his share, His Honour 
proceeded]. 

Where, now, lies the weight of that evidence? On it can there be any 
reasonable doubt that the plaintiff, whatever his reasons, whether 
disappointed, or discontented, or feeling his association with the defendants 
distasteful, perhaps distrustful, did what he had a perfect right to do and, 
with the consent of the defendants, retired from the partnership, on the 
terms of receiving his share of the profits up to the 6th of April and the 
return of his capital, and abandoned any further interest therein. He says 
now "I did not say I was finished with the partnership," "I had every 
intention of returning," "I had no intention of dissolving partnership," and 
the like, but his words, his acts, his conduct, his letters at the time and 
since, betray him. It was not a contract of sale and purchase of his interest 
in the partnership; it was retirement therefrom on the terms I have stated. 
As it is stated in Lindley on Partnership: “A member of an ordinary firm 
“can surrender his share and interest in the firm to his co-partners or any of 
“them upon any terms to which he and they may all agree.” There is the 
other aspect of the case, that the partnership being for an indefinite period, 
it might be dissolved by any member at any moment he pleased, and there 
has been no objection, of course by the defendants on the ground of notice, 
for whatever was done was done with their consent. 

And that seems to me to conclude the whole matter. There must be an 
order that judgment be entered for the defendants, who are entitled to be 
paid the money in court. The action is dismissed with costs. 

Judgment for defendant. 
Solicitors: C. Gomes; J. Viapree.  
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  "THE DAILY CHRONICLE, LTD." 
[IN LIQUIDATION.] 

Ex Parte NELSON CANNON. 

[No. 3 OF 1924.] 

1925.    FEBRUARY 25.    BEFORE SIR CHARLES MAJOR, C.J. 

Company—Winding up by Court—Liquidator—Application for directions—
Companies (Consolidation) Ordinance (No. 17 of) 1913, section 150 (3)—
Function of Court— Not to act as senior Legal Adviser of liquidator—Companies 
Ordinance 1913, sections 145, 157 (3)—Companies (Consolidation) Ordinance, 
1913, Amendment Ordinance, 1917 section 9—Sale of assets of Company — 
Sanction of Court not now necessary—Subject however to control by Court on 
application made by a creditor or contributory. 

W. offered $40,000 for the assets of a company which was being wound up by 
the court. The creditors directed the liquidator to accept this offer, and to obtain 
the sanction of the Court to give effect thereto. The liquidator applied to the 
Court to sanction the sale. No creditor or contributor appeared at the hearing of 
the application Douglass, J. ordered that the assets be put up again for sale at the 
upset price of $40,000 and if there was no bid exceeding $40,000 then the sale to 
W. would be approved. 

On the same day as, and shortly after the order was made, W. wrote to the 
liquidator requesting him to proceed to advertise transport in his favour failing 
which he would be compelled to apply to the Court for leave to bring an action 
for specific performance. W. also pointed out that the sale to him did not require 
the approval of the Court. 

The liquidator applied to the Court for directions on this letter. 
Held, that if the Court were to give directions it would be constituting itself as 

the senior legal adviser of the liquidator, an office which a judge does not fill. 
The application must therefore be refused and the attention of the liquidator 
directed to the order of Douglass, J. 

Application ex parte to a judge in winding-up by Nelson Cannon, the 
liquidator of the Daily Chronicle, Limited, for directions under section 150 
(3) of the Companies Ordinance (No. 17 of) 1913. By section 157 of that 
ordinance it was provided that "the liquidator shall have power with the 
sanction of the Court . . . . to sell the movable and immovable property, 
effects, and things in action of the company by public auction or private 
contract with power to transfer the whole thereof to any person or 
company." This section was amended in 1917. By sections 9 (2) (a) and 9 
(3) of the Companies (Consolidation) Ordinance, 1913, Amendment 
Ordinance, 1917 it is enacted that "the liquidator in a winding up by the 
Court shall have power to sell the movable and immovable property, and 
things in action of the company by public auction or private contract   with 
power to transfer the whole thereof to any person or company . . . . .. the 
exercise by the liquidator in a winding up by the Court of powers 
conferred by this section shall be subject to the control of the Court, and 
any creditor or contributory may apply to the Court with respect to any 
exercise or proposed exercise of any of those powers." The other necessary 
facts appear from the judgment. 
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Nelson Cannon, the liquidator, in person. 

MAJOR, C.J.: This is an application to the court for directions, made 
by the liquidator (under (I assume) section 150 (3) of the Ordinance—he 
has appeared in person) in the following circumstances: On the 10th of 
February the liquidator, pursuant to creditors' resolution, put up for sale at 
public auction the business of the company as stated in the particulars of 
sale advertised in the public press. The sale was subject to a reserve price 
fixed by the liquidator himself, but the fact that it was so subject was not 
stated in the advertisement nor, until bidding at the auction had been 
given, at the sale itself. The reserve price was not reached and the 
property was withdrawn. 

On the 11th of February the liquidator received a letter from Mr. 
Wight, who had attended the sale, asking for the amount of the "reserve 
price fixed on the property, bank account, and everything pertaining to the 
'Daily Chronicle, Limited,'" as a possible purchaser. The liquidator on the 
same day declined to give the information. 

On the l2th of February the liquidator received a letter from Mr. 
Webber, also an attendant at the sale as follows: "I beg to offer for the 
assets of The Daily Chronicle,' Limited, the sum of $40,000. As I 
understand our conversation this offer will be treated confidentially and 
not used as a basis to get anyone else to overbid me." 

On the 13th of February the liquidator called a meeting of creditors at 
which he informed them of the highest bid at the auction $36,000, his 
refusal of it and his receipt, since the sale day, of two offers respectively 
for $37,500 and $40,000. Whereupon the creditors present "directed the 
liquidator to accept the offer of $40,000 and to obtain the sanction of the 
court to give effect thereto." 

On the same day the liquidator filed an application to the court for 
approval of the decision of the creditors for the sale of the assets of the 
company as a going concern for $40,000, and, in support of the 
application, extract from the minutes of the meeting that day and an 
affidavit by the applicant verifying the terms of the application. 

On the 18th of February the liquidator filed a further affidavit, in 
anticipation of action in opposition to the sanction by the court of the 
creditors' resolution of the 13th, in which it appears that the reserve price 
he had fixed on the 10th of February had been $43,500. The deponent 
further stated facts connected with the valuation from time to time of the 
company's assets, that he had received Mr. Wight’s letter of the 11th 
February and replied 
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thereto as already mentioned, and that he had received offers $38,500 and 
$40,000 since the sale. Paragraph 15 of the affidavit is this: "That I 
accordingly, under all the circumstances and in consonance with the 
unanimous decision of the creditors, confirmed the sale of the said property 
and assets for the sum of $40,000, subject to the approval of the court in so 
far that may be necessary, such a sum being in my opinion fair and reason-
able." This confirmation was given to Mr. Webber on the 11th February. 

On the 20th February there were filed three affidavits by Mr. Wight, 
Mr. Clement Gomes and Mr. Grimshaw in opposition to an order of court 
approving the sale for $40,000. There does not appear to have been 
application to the court by any creditor or contributory under the ordinance, 
for no one appeared on the liquidator's application except himself. 

Upon evidence of the above facts the learned judge, who heard the 
application on the 20th of February, made the following order: “It is 
“ordered that the property in question be put up for auction again at the 
“upset price of $40,000, and it is further ordered that if there be no bid 
“exceeding the sum of $40,000, the said application dated the 13th day of 
“February, 1925, be approved.” On that day the liquidator received the 
following letter from Mr. Webber: "With reference to my purchase from 
you of the assets of the 'Daily Chronicle' by private treaty for the sum of 
$40,000 I understand that the matter engaged the attention of the court this 
a.m. when you were instructed to re-advertise the property for sale at 
public auction. This would be a breach of the contract with me and gravely 
prejudicial to my interests. I am also advised that the matter does not 
require the approval of the court, and I therefore have to request you to 
proceed with the advertisement transport in my favour. Failing which I 
shall be compelled to apply to the court for leave to bring an action at law 
against you for specific performance, and I shall hold you responsible for 
all my expenses in connection therewith." 

On that letter the present application is made for directions, and as 
evidence thereon there first appeared on the record of the bankruptcy 
proceedings the letter from Mr. Webber of the 12th February and the 
liquidator's reply thereto of the 14th idem. 

The answer to the application is very simple. There is no case for the 
court's directions and I decline to give any. To do so would only be qua 
senior legal adviser of the liquidator, an office which a judge does not fill. I 
merely draw his attention to the order of the court of the 20th instant. 

 Application dismissed. 
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In re HOWARD, INFANTS, PETITION OF HOWARD. 

No.  7 OF 1924. 

1925. FEBRUARY 28; MARCH 3. BEFORE SIR CHARLES MAJOR, C.J. 

Infants—Guardianship—Custody—Rights of father—Common law—
Talfourd's Act, 1839—Infants Custody Act 1873—Guardianship of Infants Act, 
1886—Whether in force in this colony—Civil Law of British Guiana, Ordinance 
No. 15 of 1916, section 3 (2). ad finem—Infants Ordinance No. 19 of 1916, section 
21—Adultery—Parents in pari delicto— Happiness and welfare of children—
Rights of mother—Order of Court as to guardianship of an infant an interlocutory 
order—Liberty to apply. 

The English principles of equity relating to the custody and guardianship of 
infants are in force in this colony. 

In deciding to whom the custody of a child should be entrusted, the Court 
considers (a) the welfare of the infant, (b) the conduct of the parents, and (c) the 
wishes as well of the mother as of the father. 

Petition by Lewis Adolphus Howard for an order that his children 
Dorothy and Irwin, aged ten and eight years respectively, be taken out of 
the custody of their mother Maud Howard and delivered to him. The 
parties separated in 1918 three years after the marriage. The respondent 
Maud Howard had the custody of the children up to 1920 when she went to 
Trinidad. The petitioner then assumed their custody. He was living in 
adultery with Dora Waithe by whom he had four children. In March, 1924 
he went to Barbados on holiday with Dora Waithe and took Dorothy and 
Irwin with him. Maud Howard returned to British Guiana about March, 
1924. Dorothy and Irwin Howard returned in September, 1924, their 
mother searched for them, and eventually found them at a school at 
Queenstown from which she removed them. She was having them educated 
privately. At the time of the petition, and for some time prior thereto Maud 
Howard was living at Plaisance in adultery with one Ouckama. Other 
circumstances sufficiently appear from the judgment. 

A. V. Crane, solicitor, for the petitioner  

M. J. C. de Freitas, for the respondent. 

Cur. adv. vult. 
MAJOR, C.J.: Dorothy Howard, and Irwin Howard, respectively aged 

ten and eight years, are the children of Harry Howard and Maud, his wife. 
They are at present living with their mother and the court is asked, on a 
petition by the father, to order that they shall be delivered to him. The 
evidence in the matter takes the form of allegations in the petition and in a 
statement by the respondent, Mrs. Howard, both verified by affidavit. 
There is no reply thereto by the petitioner. 
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The marriage having taken place in 1915, in 1918 the petitioner states 
that his wife, without lawful cause, left him taking with her the two 
children, then respectively four and two years old. The respondent says that 
she did so in consequence of her inability to live happily with her husband 
on account of his excessive and persistent drinking and behaviour with 
other women, especially one Dora Waithe, with whom he now lives 
altogether and by whom he has had four children. The petitioner recounts 
divers legal proceedings against him for maintenance and support of the 
children which (he says) failed by reason of the respondent's desertion, but 
that in 1919, in order to make provision for the children he and his wife 
entered into a separation agreement, whereby it was stipulated that he 
should pay her $270 per annum dum casta and that she should have the 
care and custody of the children with right of his access to them. The 
respondent states that the legal proceedings were withdrawn from time to 
time on account (she understands) of the mutuality of the agreement to live 
apart and that the petitioner, after the fourth or fifth month of payment of 
instalments of maintenance, ceased to comply with its terms being 
compelled thereto by process of law on two occasions when maintenance 
was in arrear for six months. The petitioner justifies his cessation of 
payment of maintenance by the charge of unchaste life led by the 
respondent (a charge the respondent denies) and states that in 1920 the 
respondent, bringing the girl child to his house and putting the boy in the 
care of the respondent's sister, left the colony for Trinidad, that he took the 
boy to his own house and found both the children in poor health and 
showing signs of great neglect, that their health was, under his care, 
improved, and he has put them to school. The petitioner goes on to charge 
the respondent with leading an immoral life in Trinidad, where she stayed 
for over a year and where she was involved in a contravention of the 
revenue laws and convicted of an offence thereunder serving a term of 
imprisonment. The charge of immorality in Trinidad is denied by the 
respondent, she admits her conviction, on a plea of guilty for being 
concerned in selling liquor without a licence and on account of her ill-
health, being sent (for non-payment of the fine inflicted) to hospital, not to 
prison. It is stated in the petition that the respondent returned to this colony 
"about a year ago,'' but that she did not up to the 19th of January last see 
the children; it appears, however, that from March to September, 1924, the 
petitioner was on leave in the island of Barbados with the children, and the 
respondent states that the woman Dora Waithe accompanied them to and 
from Barbados; she further states that on her return she made search for the 
children, that when eventually she found where they were at school she 
went thither and took 
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them away, and they are being now privately taught by a person lately a 
teacher at the Roman Catholic School at Plaisance village where the 
respondent lives. Finally the petitioner alleges the consortium of the 
respondent with women of ill repute and her living in adultery with one 
Ouckama at Plaisance. The evil association is denied by the respondent, 
and, saves for her life with Ouckama who (she says) would, if it were 
possible, marry her at once—she claims to be leading an exemplary life. 

On these allegations and counter-allegations it is not necessary to say 
much. It is conceded that the petitioner and the respondent are in pari 
delicto. Much is alleged, much is denied, much is expressly or must be 
taken as admitted. There are the intemperate habits and dissolute conduct 
of the husband soon after this unhappy union, the miserable acrimony of 
the law courts, the sordid details of the Trinidad episode, the hideous and 
unabashed vulgarity—to give it no harsher word—of the Waithe and 
Ouckama relationship, all of them unfortunately common enough in the life 
of the people and more unfortunately but characteristically regarded with 
apathy, if not sympathy. It is difficult indeed to see much in the life and 
conduct of either parent pointing in the direction in which the court must 
look, namely, the happiness and welfaring of the children 

It is in those circumstances that Mr. Howard asserts a right to have his 
infants' custody and he does so on the ground that at common law the right 
of a father to the custody of his children is paramount, that it has never 
been disregarded except where gross misconduct on his part seriously 
affecting the safety or welfare of the children has been shown to exist, and 
that that degree of misconduct has not been shown here. 

The powers of this court are those defined in the Infants Ordinance, 
1916, which enacts, by section 21, that the court may exercise in the case 
of any infant not only powers given to it under the former system of law 
but also any power which is now, or may hereafter be exercised in matters 
of infancy by the Chancery Division of the High Court of Justice in 
England. The same ordinance in section 16 enacts the provisions of section 
5 of the Guardianship of Infants Act, 1886. 

At common law a father's legal right of custody of his child was always 
as declared in re Andrews (1873) L.R. 8 Q B. 153 treated as paramount, 
and in that case was enforced by writ of habeas corpus, notwithstanding, as 
stated in the judgment of the Court of Queen's Bench, the lateness of the 
application and the apparent harshness of such a proceeding towards the 
grandmother, custodian of the child. But even so, Courts of Equity had a 
discretionary power which they frequently exercised to control the father's 
right and in the same case of Andrews, when during the 
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suspension of the writ of habeas corpus steps had been taken to bring the 
matter within the purview of the Court of Chancery that Court restrained 
the guardian appointed by the father's will from removing the infant from 
the custody of the grandmother. Talfourd's Act of 1839 had already 
modified the absolute right of the father to the custody of his children and 
in 1873, the Infants Custody Act (repealing Talfourd's Act) recognised and 
enlarged the mother's right to the custody of her children as against the 
father. In 1883 we find Pearson, J., in  In re Elderton (1883) L.R. 25 Ch. D. 
220 on the petition of the mother, under the Act of 1873, that she be 
allowed to retain the custody of two boys of tender age, saying " I need not 
enter into the scope or proper construction of that Act, because the rules for 
my guidance have been already stated by very high authority. The late Lord 
Justice Turner, In re Halliday's Estate (1852) 17 Jur. and the late Sir 
George Jessel, M.R., In re Taylor (1876) L.R. 4 Ch. D. 157 have laid it 
down that there are three matters which the Court ought to keep in view in 
determining what are the mother's rights under this Act and these three 
matters are the paternal right, the marital duty and the interest of the 
infants; and 1 do not think I shall be very far wrong if I say that I ought to 
give effect to the paternal right, unless there has been so grave a breach of 
the marital duty that it would not be proper to give effect to it, or unless the 
interests of the infants require the Court to interfere with it." The learned 
judge found on the part of the father a breach of the marital duty that is the 
fulfilment of a responsibility towards their children taken upon themselves 
by persons who marry "so to live that those children shall have that to 
which they are entitled, the benefit of the joint care and affection of both 
father and mother, neither of them being entitled so to act as to deprive the 
children of that which they have thus guaranteed to them," and the Court, 
in the interest of the children, declined to remove them from their mother's 
care and custody. 

Mr. Crane emphasised the fact that this is not an application by the 
mother but by the father. If he meant thereby to imply any fetter on the 
powers of the Court here I cannot accept the implication. Once a mother 
was in former times, or is now before the Court and either as petitioner or 
as respondent so the Court's powers inherent or conferred by statute were 
and are bound to be exercised according to the circumstances of the case 
before it. Mrs. Howard is here, not only to oppose the delivery of the 
children to their father but to say why she claims that that delivery should 
not be ordered and to ask that the children be left in her care. 

I have thus referred to the course of gradual invasion and restriction of 
the father's absolute right at common law to the 
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custody of his children and the recognition and extension of the mother's 
right as against the father or guardian on account of Mr. Crane's insistence 
on his client's right, but interest in legal principles that have guided courts 
in the past, regarding the custody of children must be mainly academic, for 
the Guardianship of Infant's Act, 1886 is (as I have already said) in 
material provisions the law of this Colony. In any event the terms of 
section 21 of the Infants' Ordinance already mentioned are wide enough to 
embrace all powers of the Chancery Division however involved. One 
authority only on the Act of 1886 and the powers of the court under it may 
be mentioned. In in re A. and B. (Infants) (1897, 1 Ch. 786) a mother 
applied on summons to the court for access to certain infants and that they 
be placed in her custody and reside permanently under her control. The 
summons was served on the father, Chitty, J., after reviewing the facts of 
the case and the evidence and referring to the common law rights of the 
father, Talfourd's Act and the Custody of Infants Acts, 1873, said (at pages 
788, 789): "Then came the Guardianship of Infants Act. 1886, which made 
the greatest stride of all in this direction (i.e., of modification of the father's 
rights and the amendment and improvement of those of the mother). By 
that Act the father's rights in relation to the guardianship and custody of his 
infant children are considerably limited. This section (five) confers upon 
the Court in terms a wide discretion as to the custody of and access to 
infants. These are (1) the welfare of the infant, (2) the conduct of the 
parents and (3) the wishes as wall of the mother as of the father." Against 
the learned judge's order, allotting the custody, control and care of the 
infants between the father and mother with consequential directions, the 
father appealed. The judgments of the members of the court of appeal are 
instructive; I will only read one or two extracts therefrom. Counsel for the 
appellant contended, as had Mr. Crane here, that the courts had never 
intervened unless the father's conduct had disentitled him to custody and 
that a father should certainly not be deprived of his rights at the instance of 
a guilty mother, Lindley, L. J., (as he then was) refused to take that view, 
"Unless the appellant's contention" his Lordship said (at p. 791 of the 
report) "can prevail that the father is entitled to these children unless he has 
so conducted himself towards them as to forfeit that right a contention 
which I protest against, the order is as right and judicious an order as can 
be made." "I take it," said Lord Justice Lopes (at p. 792) "there are three 
things a judge must look at under this Act. He must look primarily, I am 
entitled to say, to the welfare of the infant, then to the conduct of the 
parents, and then take into consideration the wishes—not of the   father, 
which it is sug- 
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gested to us are paramount—as well of the mother as of the father." Rigby, 
L.J., followed his learned brethren in the same strain. "The Court," said he, 
"is not to forget the rights of the father; but throughout the Act an intention 
is shown to modify those rights and cut them down and make them totally 
different from what they had been at common law or under the previous 
Acts." (p. 793). 

With those principles for my guidance what is the order I ought to 
make? As for the conduct of the parents, there is as I have pointed out little 
or nothing to choose between them and their wishes are in complete 
opposition, but, considering all the circumstances of the case as disclosed 
in the evidence, I think the welfare of the children is likely to be secured—
I can put it no higher than that—in the custody and care of their mother 
rather than of their father. He, however, must have all reasonable access to 
them. That will be until further order and I so direct advisedly, for I have to 
remind Mrs. Howard that the powers of the Court embrace one to alter, 
vary or discharge the order I am making to-day. There will be no order as 
to the costs of the petition. 

Application refused. 
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  [No. 20 OF 1924.] 

1925. FEBRUARY 11, 12, 13; MARCH 16.   BEFORE DOUGLASS, J. 

Sale of Land—Contract for—Time—When time the essence of the contract—
Waiver of Stipulation as to time —Written document—Admissibility of parol 
evidence—Specific performance—Rectification —Both remedies given in one 
suit—Statute of frauds—Agreement antecedent to written instrument not correctly 
stated therein—Good defence notwithstanding the Statute of Frauds—Right to 
rescind contract—Position of parties before agreement made Statu quo ante—
Restitutio in integrum—Vendor's lien—Extent of—Unpaid purchase price—Costs 
of action to compel transport. 

 In order to render the time for passing transport an essential term of the 
contract, it must be clearly and expressly so stated that such is the intention of 
the parties. 

Parol evidence is admissible (a) to show that a written document is not really 
the valid transaction which it purports to be,—thus evidence may be given to 
prove inter alia, fraud or failure of consideration; or (b) to prove a collateral 
verbal agreement to the effect that a document apparently complete on the face 
of it was really conditional on the happening of a certain event which had not 
happened. 

The Court has jurisdiction to rectify a contract in writing where it does not 
express the true bargain, and to order specific performance of it as rectified. 

The right to rescind a contract of sale is lost where the defrauded party is 
unable to perform his obligation of restitution and to place the other party in the 
same condition as he was in before the contract. 
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G. agreed to purchase a house and land from B. for $1,400 and entered into 
possession. It was agreed that after B. had received the bonuses due on certain 
insurance policies effected on the property he should transfer the policies to G. 
G. contended that the said agreement of sale was to have no force and effect 
until such transfer had been made. B. was quite unaware at the time of the 
contract that one of the policies had lapsed. B. denied that the existence or 
surrender of the policies ever formed a term of the contract; and he affirmed that 
it was an entirely subsidiary proposal or a gratuitous offer on his part for which 
there was no consideration. He also said that the transfer of the policies was only 
to take place after the transport had been passed. Five weeks after the agreement 
of sale the house was destroyed by fire   G. claimed to rescind the contract. 

Held, that in the ordinary course the loss of the house would fall on G. as he 
was in possession, and that as G. could not place B. in the same position as he 
was before the contract, rescission must be refused. 

A vendor's lien lies not only in respect of the unpaid purchase price but also in 
respect of the costs of an action to compel the defendant to take transport. 

Action by a vendor for specific performance of a written contract to 
buy certain immovable property situate at Plantation Palmyra, Berbice. 
The defendant went into possession after the purchase, and, shortly after, 
the house on the land was burnt down. The vendor had taken out two fire 
insurance policies on the house—one for $1,000 and one for $500. At the 
time of the contract the policy for $1,000 had lapsed, but the vendor did 
not know this. The purchaser did not insure the house on his own behalf. 
The vendor had verbally agreed to transfer the said policies to the 
defendant. Other necessary facts appear from the judgment. 

J. A. Abbensetts, for the plaintiff. 

S. J. Van Sertima, for the defendant. 
 Cur. adv. vult. 

DOUGLASS, J.: The plaintiff is claiming (a) specific performance of 
an agreement dated 25th January, 1924, for sale to the defendant of part of 
the west half of Plantation Palmyra with the buildings and erections 
thereon, (b) an order for payment of the balance of the purchase money for 
the said property, or (c) $15,000 as damages for breach of the said 
agreement, and (d) such further order as to the court may seem just. The 
defendant whilst admitting having entered into the said agreement states 
that he was induced to do so (1) by the fraud of the plaintiff and or his 
agent, or (in the alternative) (2) he entered into it by mistake as to the 
extent of the parcels sold, induced by the plaintiff's words and conduct, or 
again (in the alternative) (3) that the said agreement did not embody all the 
terms through the fraud of the plaintiff, or again (in the alternative) (4) that 
the said agreement was to have no force or value until certain fire 
insurance policies had been transferred to the defendant, and that 
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though the buildings so insured had been destroyed by fire on the 11th 
February, 1924, the insurance moneys received by the plaintiff had never 
been paid or credited to the defendant, and (5) the defendant further alleged 
that he had repudiated the said agreement after notice of the fraud, and he 
denied that he was in possession of the said property, and (6) he also 
alleged that the plaintiff by his delay in this matter prevented the transport 
of the said property being passed on the 10th March, 1924, the date fixed 
by the said agreement as an essential term of the contract. And the 
defendant also counter-claimed that (a) the contract be rescinded and (b) 
that the sum of $200 paid in advance be repaid him, and he claimed (c) 
$500 damages for the false and fraudulent representation of the plaintiff. 

A very detailed reply denies everything stated or suggested in defence, 
and only admits that whilst the transport should have been passed on the 
10th March it was due to the defendant's fault that it was not done. This last 
objection (No. 6) of the defendant must fail, for in order to render the time 
for passing transport an essential term, it must be clearly and expressly so 
stated that such is the intention of the parties. There is no evidence of such 
intention, rather to the contrary, and even if there had been I should hold 
that the condition had by implication been waived, by conduct inconsistent 
with any intention of insisting on such an objection. 

Before considering the interesting points of law raised by Mr. Van 
Sertima on behalf of the defendant the court sitting as a jury will have to 
decide which of the contradictory stories of the negotiations for, and the 
carrying out of the contract for sale are to be believed, and more 
particularly the following questions, (1) Did the plaintiff visit the 
defendant's shop on Thursday, 24th January, 1924, and if so was any 
agreement come to with respect to the policies of insurance? (2) Did the 
defendant accompany Mr. V. Abbensetts, clerk to the practitioner who 
prepared the agreement, to the Registrar's Office on the 24th January, with 
a view to defining the parcels to be included in the agreement? and (3) was 
the assignment of the two fire insurance policies—hereinafter referred to as 
the said policies—at any time made a condition on which the purchase of 
the property by the defendant depended; was it in fact part of the 
consideration for which the defendant agreed to pay $1,400? 

The plaintiff denies that he ever went to the defendant's shop, though 
the meeting at Mr. Abbensetts's office on the afternoon of the 24th January 
must have been arranged previously but the plaintiff says it was DeCairos 
who made the appointment for the defendant. In his evidence of what took 
place at that meeting the plaintiff confused the incidents of the 24th and 
25th January 



 45
BARRINGTON v. GULLIVER.  

as all taking place on the 25th January, until he was reminded. As the two 
meetings at the lawyer's office are really part of the plaintiff's case and 
there is no suggestion on either side that they did not take place, I do not 
consider this confusion of dates in any way prejudices the plaintiff’s case, 
or the honesty of his evidence. The defendant on the other hand states that 
before the meeting at the lawyer's office on the 24th January, the plaintiff 
came to his shop, about an hour after De Cairos had left it, and gives in 
detail the conversation that took place, especially with regard to the said 
policies, and he says it was then that the plaintiff suggested meeting at the 
lawyer's later in the day. His story is so far confirmed by Egbert Vervuurt, 
his travelling agent at that time, this witness, however, differs in a very 
important degree, for the defendant says he and his witness were behind the 
counter and the plaintiff the other side, whilst the witness says he was 
behind the counter, but the defendant stood in front of it with the plaintiff, 
and he can give no idea on what clay this alleged interview took place. On 
the whole, Vervuurt's evidence did not impress me, and the defendant has 
failed to prove to the court's satisfaction that any such interview took place. 

The second query is of importance only so far as it shows a 
knowledge—or the contrary—by the defendant of the extent of the 
property he was purchasing, for by paragraph 1 to 4 (inclusive) of his 
defence, he alleges that he was induced to believe and believed he was 
buying the whole of the plaintiffs interests in Palmyra, due to the plaintiffs 
fraud or misrepresentation. The evidence of Mr. V. Abbensetts and Mr. 
Nathoo, clerk of the district registry, is conclusive that the defendant 
accompanied the former to the Registry and took part in the conversation 
over the boundaries shown on the plan of the property, which was 
produced. Apart from that, however, the description in the parcels reads, 
"that portion of lot No. 10 situate on the north " of the public road, part of 
the west half of Plantation Palmyra " situate on the east sea coast, &c," and 
the defendant on cross-examination in effect admits that he got his money's 
worth when he replied " the buildings were worth $1,000 to $1,100, and the 
land $300 to $400." Whether the plaintiff owned more than the quantity he 
sold does not enter into the matter, the defendant had never seen the 
plaintiff's, transport, so could not have been deceived by that, and he knew 
the boundaries of the portion he was buying, his charge of fraud or 
misrepresentation against the plaintiff in this respect is absolutely 
unwarranted, and should never have been included in his defence. 

Next, as to what arrangement was made with regard to the said 
policies, which the plaintiff acknowledges the defendant seemed very 
interested in, they were doubtless mentioned at the meeting 
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outside the lawyer's office on the 24th January, and I accept the plaintiff's 
statement that he was then unaware that the policy for $1,000 had lapsed, 
and he continues, "We had agreed to transfer policies after transport was 
given." . . . ."I did not authorise De Carlos to make any bargain with the 
purchaser. . . no agreement was made to terminate contract if I did not hand 
over policies." The defendant was evidently anxious to obtain the policies 
and yet at the two meetings at the lawyer's office made no mention of them 
to, nor instructed Mr. Abbensetts who drafted the agreement, that their 
assignment to him formed part of the contract. Until the letter of the 3rd 
March, five weeks after the defendant entered into possession and nearly 
three weeks after the fire, no written demand was made for the policies or 
their proceeds and it appears to have been only then written in reply to the 
plaintiff's lawyer's letter of 25th February. The defendant states that on 
giving the plaintiff the pro-note for $100 he said he would pay it when he 
transferred the policies, not a word about the agreement having no force or 
validity unless and until he transferred the policies and as a matter of fact 
that $100 pro-note was paid on the 6th of February without much demur 
though according to the witness Mrs. Gulliver, the defendant reminded the 
plaintiff that its payment depended on transfer of the policies. The only 
portion of the defence then that really needs consideration, and on the face 
of it might be a genuine defence, is that contained in paragraphs 5 and 6 of 
the defence. 

On the facts as set out above and disclosed on the evidence, it appears 
(1) that the plaintiff did arrange with the defendant to deliver to him the 
two policies for $1,000 and $500 respectively after he had received the 
bonuses thereon, and provided transport had been passed (2) that the policy 
for a $1,000 lapsed owing to the default of the plaintiff in keeping up the 
premiums and (3) the $500 one was paid up on the premises secured being 
destroyed by fire on the 11th February—and before the bonuses fell due— 
and the moneys received on it are now offered by the plaintiff to be treated 
in part payment of the purchase money on passing the transport. 

At the close of the defendant's case learned counsel submitted a series 
of objections showing why the plaintiff could not succeed at law, and the 
remedies the defendant was entitled to, viz.: 

1. With respect to the plaintiff's representations about the insurance 
policies (a) if innocent, it would have a double effect, (i) give good 
grounds for defence to action for specific performance and (ii) entitle 
the defendant to rescission of the contract, and return of his deposit, 
and (b) if fraudulent, in addition to above effect, it would entitle the 
defendant to damages. 
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2. With respect to representations as to extent of property being sold if 
either (2) innocent or (b) fraudulent the result would be the same 
respectively as in the case of the insurance policies, but in either case 
their being no consensus ad idem between the parties there was no 
real contract. I need deal no further with this as I have held there was 
no misrepresentation, and the defendant was never misled as to the 
extent of the property. 

3. If representations as to policies are to be regarded as terms of the 
agreement, then specific performance cannot be granted, as the 
plaintiff has never been ready or willing to perform the terms. 

4. Oral evidence of agreement for transfer of insurance policies, 
although not included in the written agreement, may be given on two 
grounds, viz.: (1) regarding it as evidence of terms leading to the 
contract and (2) a defendant in resisting a claim for specific 
performance is always at liberty to show that written document does 
not disclose the real agreement, but is conditional upon terms not 
inconsistent with the writing. 

It has for some time been settled law that parol evidence is admissible 
(a) to show that a written document is not really the valid transaction which 
it purports to be, thus evidence may be given to prove inter alia fraud or 
failure of consideration (Dobell v. Stevens 1825. 27 R.R. 441), or (b) to 
prove a collateral verbal agreement to the effect that a document apparently 
complete on the face of it was really conditional on the happening of a 
certain event which had not occurred (Pym v. Campbell. 1856. 25 L.J. Q.B. 
377 and it has lately been held that the court has jurisdiction to rectify a 
contract in writing where it does not express the true bargain, and to order 
specific performance of it as rectified (United States and Anr v. Motor 
Trucks, Ltd. 1924. A.C. 196, 200, 201) approving Craddock Bros. v. Hunt 
(1923) 2 Ch. 136). In their Lordships' judgment delivered by the Earl of 
Birkenhead it is stated, “It is however well settled . . . . . . . . that the   
“Statute of Frauds   is   not  allowed by any Court administering the 
“doctrines of equity   to become  an instrument  for   enabling sharp  
“practice to be  committed.  . . . . . . .     The plaintiff (in   the present 
“case we may substitute the word defendant) must show first that there was 
“an actually concluded agreement antecedent to the instrument which is 
“sought to be rectified, and secondly that such agreement has been 
“inaccurately represented in the instrument. When this is proved either 
“party may claim, in spite of the Statute of Frauds that the instrument on 
“which the other insists does not represent the real agreement.” 
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The defendant is therefore within his rights in attempting proof of the 
alleged real agreement, but has he passed the double test set out above? I 
may here note that although the fact that the defendant went into 
possession at once and commenced repairs does not in itself amount to 
such an acquiescence as to waive any relief he might be entitled to, yet the 
conduct of the person applying for relief is always an important element for 
consideration. 

Fry on "Specific Performance" (V1. Ed. 345) says. "The effect of fraud 
on contract" (and we may here include an innocent misrepresentation) “is 
“twofold. First it renders the contract voidable at the election of the 
“defrauded party: secondly, it operates as a personal bar to specific 
“performance. These two effects are for many purposes distinguishable: for 
“example the right to rescind may be lost and the right to object to specific 
“performance may remain.” That being so I propose in the first place to 
consider whether the evidence offered by the defendant should entitle him 
to rescission of the contract. 

In Redgrave v. Hurd (1881. 20. Ch. D. 1) it was held that where one 
person induces another to enter into an agreement with him by a material 
representation which is untrue, it is no defence to an action to rescind the 
contract that the person to whom the representation was made had the 
means of discovering and might with diligence have discovered that it was 
untrue, and that if a material representation is made to him he must be 
taken to have entered into the contract on the faith of it, unless he showed 
clearly by his conduct that he did not rely on the representation. 

In Angel v. Jay (1911. 1 K.B. 666, 673, 674) Bucknill, J., in giving 
judgment says “there are cases which establish where a contract for the 
“sale or conveyance of property has been induced by an innocent 
“misrepresentation of the vendor,   the contract can be rescinded whilst still 
executory, but cannot be rescinded after completion” and again he calls 
attention to the judgment of Blackburn, J., Kennedy v. Panama, &c., 
Company, (1867), L.R. 2 Q.B. 580, 587 where he says “Where there has  
“been an innocent misrepresentation or misapprehension it does not 
“authorize a rescission, unless it is such as to show that there is a complete 
“difference in substance between what was supposed to be, and what was 
“taken, so as to constitute a failure of consideration.” 

The defendant states that he looked upon the promise to transfer the 
said policies as a material representation which he relied on but he has 
complicated his right (if it existed) to rescind the contract, inasmuch as the 
house insured by the said policies was burnt down subsequent to his taking 
possession of the property 
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and before he was entitled to their transfer, which according to both parties 
was to take place after a bonus had been paid on the policies and in 
addition, according to the plaintiff, after the transport had been passed. 

The right of rescission of a contract may be lost in several ways, inter 
alia, the inability of the defrauded party to perform his obligation of 
restitution. The house, which the defendant admits he valued at $1,000 to 
$1,100, has been destroyed by tire and although it may not have been the 
defendant's act, he was in possession and the loss would normally fall upon 
him as purchaser (Paine v. Meller, 801. 6 Ves. 349). 

In Clarke v. Dickson (1858) 27 L.J. Q.B. 223, 225, 227, Mr. Justice 
Crompton decided that when a party desires to exercise his option to 
rescind the contract (induced by fraud) he must be in a state to rescind, 
“i.e., he must be in such a situation as to be able to put the parties in their 
“original state before the contract.” 

To sum up, the defendant has signed an agreement deliberately 
omitting any mention of an intention to transfer the said policies and had 
gone into possession under it, and paid a portion of the fee for advertising 
transport, he had received the full value for his purchase money according 
to his own estimate, and had then placed himself in a position in which he 
was unable to return the whole property purchased, or to avail himself of 
any insurance on it. Quite apart from the strength or weakness of the 
plaintiff's case for specific performance, I am of opinion that the court has 
no option but to refuse to order rescission of the said agreement. 

This clears the way to consideration of the plaintiff's claim to specific 
performance. To succeed in such an action the plaintiff must first of all 
show that he has performed the terms of the contract on his part to be 
performed, and here “Equity . . . discriminates between the essential and 
“non-essential terms, and to furnish the defendant with a ground for 
“resisting the action the non-performance of the plaintiff must be of a term 
“important and considerable.” “The court, on a clear principle, will not 
interfere for the rectification of a written contract where it was by the 
intention of the parties to it that the writing did not comprise all the terms 
of the actual contract, for what is done on purpose is evidently not due to 
mistake.” (Fry on Specific Performance, p. 377). 

It is the defendant who alleges that the terms for surrender of the said 
policies were purposely omitted, whilst the plaintiff denies that the 
existence or surrender of the said policies ever formed a term of the 
contract, and affirms that it was an entirely subsidiary proposal or a 
gratuitous offer on his part for which 
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there was no consideration. There is a direct conflict of evidence on this 
matter, and having had the opportunity of seeing the parties and their 
witnesses in the box I am bound to say that I believe the plaintiff's 
statements, and I do not believe the defenfant's where they differ from the 
plaintiff's, the close association of one De Cairos—now serving a term in 
prison for arson—with the defendant as disclosed by the evidence, and the 
defendant's extreme reluctance to admit his own previous endeavours to 
obtain Fire Insurance policies on other property, and to reinsure, do not im-
press me with the truth of his evidence or the honesty of his counterclaim. 
The agreement clearly states for what the consideration of $1,400 was 
given and it does not include any surrender of the said policies; in ordinary 
circumstances the defendant could himself have insured against fire on 
going into possession. To cover his default, or misfortune—whichever it 
may be—he is not now entitled—and has failed—to prove that a surrender 
of the existing policies was the collateral agreement on which the written 
agreement depended. 

I can see no reason why the defendant should not carry out his side of 
the agreement. The plaintiff received $200 from the defendant on, or 
shortly after his taking possession, and $450 on account of Insurance, so 
that the balance of the purchase money remaining is $750. 

I accordingly declare that the agreement dated the 25th January, 1924, 
ought to be specifically performed and carried into execution and order and 
adjudge the same accordingly, And I do order that the plaintiff do forthwith 
re-advertise in favour of the said defendant, transport of the said 
property—and I further order the defendant to pay to the plaintiff the 
balance of $750 found to be due to him in respect of the said purchase 
money on or before the 16th day of April, 1925, with interest thereon at 6 
percent, from to-day. And that on payment of the balance of such purchase 
money and interest as aforesaid that the plaintiff does pass transport of the 
said property, and all expenses of such transport to be borne by the said 
defendant. And it is ordered that the defendant do pay to the plaintiff the 
costs of the action and of the counter-claim. 

And I further declare that the plaintiff is entitled to a lien upon the said 
property in respect of the balance of the said purchase money and interest 
thereon, and also in respect of the plaintiff's costs. And in case of default 
being made in such payments as aforesaid the plaintiff is at liberty to apply 
to this court to enforce such lien and generally, as he may be advised. 

Judgment for plaintiff. 
Solicitors: J. Mendonca, E. D. Clarke. 
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HUMPHRYS v. JARAD, et al. 

[No. 266 OF 1924.] 
FULL COURT. 

1925.   MARCH 13, 16, 26. 
BEFORE SIR CHARLES MAJOR, C.J., AND BERKELEY, J. 

Mining dispute—Determination thereof—Appeal therefrom—Procedure—
Mining Ordinance, 1920. Section 91 to 97—Whether rules as to appeals from 
Magistrates to be followed—Appeals on all questions of fact and of law—Balata 
Ordinance, 1911, section 6— Magistrates' Courts Decisions (Appeals) Ordinance 
(No. 13 of) 1893, sections 9, 41—Mining Regulations, 1924, reg. 186—Service of 
notice and of reasons of appeal—Ordinance No. 34 of 1920, section 100—
Regulations to have force of law—Personal service—Meaning of— Registered 
address of respondent under the Mining Regulations 1924, reg. 3 (2), 5 (4) and 
171—Delivery thereat—Whether personal service under the Regulations. 

In appeals from the determination of a mining dispute by the Commissioner, 
Assistant Commissioner, or Warden, the Supreme Court shall have full juris-
diction to hear and determine all questions of fact and of law. An appellant is not 
restricted by, nor bound by the form of, the reasons of appeal mentioned  and 
described in section 9 of the Magistrates' Courts Decisions (Appeals) Ordinance 
(No. 13 of) 1893. [Judgment of Douglass, J., overruled on this point.] 

The determination of mining disputes is reached by the Commissioner, 
Assistant Commissioner or Warden. Determination cannot include appeal 
therefrom, for by it finality in settlement is reached. The tribunal of appeal is not 
to determine the dispute, but to say whether its determination by the 
Commissioner, Assistant Commissioner or Warden is right or wrong. 

Service on the legal practitioners who represent the respondents before the 
Warden is invalid.    [Judgment of Douglass, J., affirmed.]  

Service of the notices of appeal at the address of the respondents indorsed on 
the answer to the complaint is invalid, because that service is by the regulations 
applicable only to proceedings prior to determination. Likewise, delivery at the 
registered address of the respondents under the Mining Regulations, 1924, reg. 3 
(2) and 5 (4) does not constitute proper service [Judgment of Douglass, J., 
affirmed, Berkeley, J., dissentiente.] 

Appeal from the order of Douglass, J., dated the 12th January, 1925, 
dismissing an appeal by Hubert Chester Humphrys from the determination 
of a mining dispute by Mr. J. Mullin, the Assistant Commissioner of Lands 
and Mines, on the grounds (a) that there was no proper service of the notice 
of appeal, and (b) that there were no proper grounds of appeal. The facts 
fully appear from the judgments. 

H. C. Humphrys, for the appellant. 

S. J. Van Sertima, for the respondents Peter Jarad, Adolphus Crawford, 
Aaron Bonn and Stephen Collins. 

McLean Ogle, for the respondent Eugene Thompson. 

Cur. adv. vult. 
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MAJOR, C.J.: This appeal is under section 3, sub-section (1) paragraph 
(1) of the Appeals Regulation Ordinance 1922, and Rules of Court made 
thereunder from an order of a judge, sitting on appeal from the decision of 
a mining officer missing that appeal on two preliminary objections to its 
being heard—the first that it could not be brought on the ground that the 
decision was "against the weight of evidence." the second that the service 
of notices of appeal and of reasons for appeal was not valid. The learned 
judge upheld both objections. 

Appeal from the decision of a officer—so I describe the various 
persons named in the Mining Ordinance who are given power to hear and 
determine disputes arising under the Mining Regulation—is dealt with by 
section 91 of the ordinance in these words :—"In all cases in which the 
Mining Regulations and Part VII. of this ordinance provide that any person 
who is aggrieved by any decision of the Commissioner, Assistant 
Commissioner or of a Warden may appeal therefrom to the Supreme Court, 
the court shall have full jurisdiction to hear and determine all questions of 
fact and law between the parties raised on appeal." That section does not—
as we should expect to find it doing— confer a right of appeal; it merely 
provides for a phase of the court's jurisdiction whenever the regulations do 
so. Thus it is that in Part X. of the Regulations, after provisions for hearing 
and determination of disputes, reg. 186 declares that, "Any person 
aggrieved by any such decision as aforesaid may appeal therefrom to the 
Supreme Court." 

As to practice and procedure on appeal to the court, the ordinance by 
section 92 enacts that "the appellant shall within sis weeks after the 
pronouncing of the decision, serves upon the officer and the opposite party 
notice in writing of the reasons of his appeal and that notice may be served 
personally or by registered letter." Provision is made in the section for 
application for leave to appeal after expiry of the time limited for so doing, 
and section 93 deals with the appellant's recognizance to prosecute the 
appeal and abide its results. Then section 94 enacts that "Subject to the 
provisions of this ordinance the practice and procedure in respect of any 
such appeal shall be the same as that for the time being in force in the 
Court in respect of appeals from the decision of magistrates." The section 
therefore does not in any way limit the right of appeal conferred by 
Regulation 186, being by the prefatory words confined to practice and pro-
cedure, and then only when the same are not prescribed by the Ordinance, 
Ormerod v. Todmorden Mill Coy. (1882. 8 Q.B.D. 694, 673 C.A.) 

 Now Regulation 186 made, as a regulation under the power delegated 
by the legislature is quite unqualified in its terms. 
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There is no exception, there is no limit, therein, to the extent of the right of 
appeal, There is no qualification of that right by any such words as "subject 
to any ordinance or rules regulating the terms and conditions on which 
those appeals shall be allowed." like those in the 19th section of the 
Judicature Act, 1873, construed in Ormerod's case just mentioned. Here it 
may be said that I quite agree with the learned Chief Justice, Sir Henry 
Bovell, when he held in Receiver General v. Husbands (4.7.07) that for the 
reasons given in his judgment in that case, the Mining Regulations must be 
read as part of the Ordinance. In considering the terms of section 94, the 
learned judge of the Court below observes "that practice and procedure are 
contained in Ordinance No. 13 of 1893, section 9 of which enacts that "a 
notice of reasons for appeal may set forth all or any of the following 
reasons and no others," and looking at section 91 for the Court's 
jurisdiction to hear and determine all questions of fact and of law raised on 
appeal, the judge holds that " for those facts and law one must refer to sec-
tion 9." 

I pause here to notice that some importance seems to be attached to the 
fact that by the Balata Ordinance, 1911, section 6, "the right of appeal from 
the decision of an officer is given on any question of fact or of law," 
thereby differing from the Mining Ordinance in which those words do not 
appear. I can see no difference myself, To say, simply, that a person may 
appeal and thereupon the Court shall have jurisdiction to determine all 
questions of fact and law is (I think plainly) to say that an aggrieved person 
may appeal on any question of fact or of law, which, if raised on appeal, 
the court may determine. And I gather from the learned judge's remarks 
that, had the special words mentioned been in Regulation 186, he would 
have been of opinion that among "all questions of fact and of law" is one 
that a decision is "against the weight of evidence." I think the two 
provisions are in effect identical. 

But with the utmost deference to the learned judge I cannot agree that 
for the facts and law one must refer to section 9. The force of that section is 
declared in section 41 of the Magistrates' Court Ordinance, 1893, providing 
for appeals from magistrates, "subject to the conditions and limitations set 
forth in the Magistrates' Decisions (Appeals) Ordinance, 1893." Reference 
to section 9 is only possible if, having regard to the terms of section 94; it 
deals with practice and procedure. But, a provision which restricts a right 
of appeal, previously fully, unqualifiedly and unconditionally given, by 
confining an appellant to certain specified reasons for appeal, "and no 
others" is not, I consider, dealing with practice and  procedure  at all, and  
therefore,  in the 
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absence of any words in the ordinance or the regulations enabling it so to 
provide, to hold it applicable would be to transgress the principle laid down 
in Ormerod's case. Section 9, therefore, has not in my opinion any 
application to an appeal from a decision of an officer on a mining dispute. 
It is unnecessary, therefore, to decide the much argued question whether 
the reason for appeal that a decision is "against the weight of evidence" is 
open to an appellant, as equivalent to altogether unwarranted by the 
evidence. I am, however, far from being convinced that it is not. 

Turning to the objection that the service of notices of appeal was 
invalid, the question depends, it seems to me, entirely on whether the 
provision of regulation 5, sub-regulation (4) applies to those notices. By 
section 92, the service must be personal or by registered letter, that is, at 
any place where the opposite party may be found. The latter method was 
not adopted. The service was not personal. Was it of a character declared 
by the Ordinance or by Regulation to be equivalent to personal service and 
was it of a document to which that declaration applies? 

The Ordinance confers power to make regulations for (amongst other 
purposes) the determination of disputes, and regulations there are directing 
all disputes to be decided by an officer and providing, save in disputes by 
way of opposition to the issue of any licence, for the practice to be 
followed regarding pleadings. Regulation 177 directs an officer to proceed 
to hear and determine a dispute; certain powers for the hearing and 
determination are given to the officer; and fees and costs, in and of the 
determination are prescribed. I stress the use of the expression 
"determination," first because it is for determination of disputes only that 
the Regulations could be and were made, and second because that 
determination is expressly declared to be reached by an officer. 
Determination, therefore, cannot include appeal therefrom, for by it finality 
in settlement is reached, even to the extent of enforcement of the officer's 
decision or order notwithstanding any appeal (see Regulation 184). The 
tribunal of appeal is not to determine the dispute but to say whether the 
determination of it by the officer is right or wrong. Service, therefore, of 
the notices of appeal, at the address of the respondents indorsed on the 
answer to the complaint was invalid, because that service is by the 
regulation applicable only to proceedings prior to determination, and the 
invalidity, for the reasons given by the learned judge on the authority of 
Swain v. Henery (A.J. 1.7.03) extends to reject the appellant's contention 
that the service was good because made on the legal practitioners who 
represented the respondents before the officer. 
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I return to the appellant's submission that as regulation 5, sub-
regulation (4) makes delivery of any notice or other process required by 
"these" regulations at a registered address for the time being have the same 
effect as personal service, and as the notices of appeal were in fact served 
at the respondent's registered address, the personal service required by the 
ordinance has been effected. The question is not free from difficulty. In 
Part I., of the regulations, regulation 3 directs the giving of a registered 
address at which may be served all notices or other process necessary for 
the purpose of "these regulations" or as it is expressed in regulation 5 
"required by these regulations." The meaning is the same and in Part IV. 
regulation 41 mentions a registered address. Procedure, moreover, on the 
hearing and determination of disputes under Parts I. and V. is expressly 
under those parts and impliedly under Part III. is required to be mutatis 
mutandis in accordance with that prescribed in Part X., and in Part X. 
(Regulation 171) mention is made of the registered address. Nevertheless 
since Part X. does not in my opinion, as I have said, relate to appeals and 
notwithstanding the general description given in the words "necessary for 
the purposes of these regulations," I agree with the learned judge in 
holding that we cannot apply for the purpose of appeal proceedings a 
provision which I consider refers only to the matters dealt with by the parts 
of the regulations where it appears and to determination by an officer of 
disputes arising therein before those appeal proceedings are taken. I know 
that hardship ensues, and the regret I feel is increased by the unusual 
harshness of a law that provides that upon non-compliance with the 
requirements of a rule of practice like that now being considered an appeal 
shall be dismissed, instead of or without at any rate the familiar alternative 
power in the tribunal of appeal to make such order and on such terms and 
conditions as it may think just. But stare super antiquas vias must still I 
suppose continue its baneful influence. This appeal, I think, must be 
dismissed and with costs. 

BERKELEY, J.: This is an appeal from the order of Douglass, J., who 
dismissed an appeal from the decision of an Assistant Commissioner on 
two preliminary objections (1) that it could not be brought on the ground 
that the decision was against the weight of evidence and (2) that the 
service of the reason of appeal was not valid. 

As to one— It is provided by the Mining Ordinance, 1920 (s. 91) that 
an aggrieved person may appeal to the Supreme Court which shall have 
full jurisdiction to hear and determine all questions of fact and of law 
between the parties raised in the appeal. Section 94 provides that "subject 
to the provisions of this ordinance the 
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practice and procedure in respect of any such appeal shall be the same as 
the practice and procedure for the time being in force in the Court in 
respect of appeals from the decisions of magistrates." I cannot agree with 
the learned judge that this section limits the Court in the matter of its 
jurisdiction to hear and determine all questions of fact and of law. 

As to the second ground—By the Mining Regulations, 1924, the right 
of appeal to the Supreme Court is given, and under section 92 of the 
Ordinance notice in writing of the reasons of appeal may be served either 
personally or by registered letter. Part I., regulation 3 (2), requires that in 
an application to prospect there must be given an address in Georgetown 
called a "registered address" at which all notices or other process necessary 
for the purposes of these regulations may be served. In this case the reasons 
of appeal were delivered at the registered address of the first four 
respondents, and regulation 5 (4) says that delivery of any notice or process 
required by these regulations at a registered address for the time being shall 
have the same effect as personal service. Section 100 of the Ordinance 
under which the regulations are made provides in sub-section 4 that "all 
such regulations shall be published in the Gazette and shall have the force 
of law." I think the legislature must have intended that the regulations, 
should, when duly made and published, have the force of an Ordinance and 
that their validity cannot be impugned on the ground that they are ultra 
vires. This conclusion is strengthened by the circumstance that the 
regulations are made by the legislature itself, and although the procedure in 
making them is not precisely the same as that in making an Ordinance each 
provision receives separate and full consideration (Bovell, C.J.), re The 
Receiver General v. Husbands (L.R.B G. 1907, page 118). I am of opinion 
that the service on the first four respondents under regulations 5 (4) is a 
good service. 

Appeal dismissed. 
 Solicitors:  W. S. Cameron. E. D. Clarke, S. Wood Ogle 
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Re M. V. DASILVA, Ex parte THE GUIANA STEAM 

SAW MILL, LTD. 
[No. 5 OF 1925.] 

INSOLVENCY 
1925. MARCH 12, 28.    BEFORE DOUGLASS, J. 

 Insolvency—Receiving order—Petition for—Insolvency Ordinance No. 29 of 1900, section 6 
(5)—Stay of proceedings—Ordinance No. 29 of 1900, section 93—Whether power thereunder to 
stay before making of receiving order—Notice of intention to dispute debt—At hearing debt neither 
admitted nor disputed—Whether rights of petitioner prejudiced by attitude then taken up—Validity 
of debt the subject matter of other proceedings in the Supreme Court on the civil side—Interest of 
the public and the requirements of commercial morality—Whether grounds for a stay—Formal  
proof of petition—Ordinance No. 29 of 1900, section 6 (2)—Petitioner an incorporated company—
Affidavit sworn to by secretary—Authority drawn up in favour of secretary and signed by two 
directors and secretary on behalf of the company and sealed with the seal of the company—
Authority attested by company's solicitor—Whether petition properly on. the file—Incorporation of 
company and authority of secretary—Whether petitioner must come prepared with proof thereof at 
the hearing—Notice of objections given by debtor—Must be clear and concise—Adjournment to 
meet others raised at hearing—Married woman—Whether subject to the insolvency laws—When 
liable—Trader—Time of contracting of alleged debt—Ordinance No. 12 of 1904, s. 7 (4)—
Married Women's Property Act 1882, s. 7 (5)—Insolvency Ordinance No. 16 of 1913, section 7—
Allegation in petition that married woman is a trader—Whether necessary—Amendment—Power 
to insert missing allegation—Whether defect goes to the substance of the petition—Whether 
amendment would cause substantial injustice to debtor—Insolvency Ordinance No. 29 of 1900, 
sections 89 (3), 121 (1), 122—Insolvency Rules, 1900, rule 340. 

By section 6 (5) of the Insolvency Ordinance No. 29 of 1900 it is provided that "where the 
debtor appears on the petition and denies that he is indebted to the petitioner the Court, on such 
security, if any, being given as the Court may require for payment to the petitioner of any debt 
which may be established against the debtor in due course of law and of the costs of establishing 
the debt, may, instead of dismissing the petition, stay all proceedings on the petition for such 
time as may be required for trial of the question relating to the debt''; and by section 93 that "the 
Court may at any time, for sufficient reason make an order staying proceedings under an  
insolvency petition, either altogether or for a limited time, on such terms and subject to such 
conditions as the Court may think just." 

The alleged debtor gave notice prior to the hearing of the insolvency petition that she 
intended to dispute the petitioning creditors' debt. At the hearing her counsel took up the position 
that the debtor neither denied nor admitted her indebtedness. There was an action pending in the 
Supreme Court with respect to the said debt. 

Held, that section 93 empowered the court to stay proceedings before, as well as after, the 
making of a receiving order, that the debtor could not prejudice the petitioner's rights in any way 
by refusing to admit or deny her indebtedness and the court must presume that she still denied her 
indebtedness ; that the court was bound to have regard not only to the wishes of the creditors and 
of the debtor but also to the interest of the public and the requirements of commercial morality; 
and that the hearing of the petition would be adjourned until judgment had been given in the civil 
action. 

By section 122 of the Insolvency Ordinance, 1900 it is enacted that "for all or any of the 
purposes of this ordinance, a corporation may act by any of its officers authorized in that behalf 
under the seal of the corporation." 

The insolvency petition was presented in the name of the company and it was executed by 
and on behalf of the company by two directors and the secretary and the seal of the company was 
affixed in the presence of the company's solicitor who attested the petition. The affidavit 
verifying the 
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petition was sworn to by the secretary in virtue of an authority executed by and on behalf of 
the company by two directors and the secretary and sealed with the company's seal. This 
authority was attested by the company's solicitor and empowered the secretary 'to make the 
necessary affidavit verifying the petition and to take all such steps therein and to do all such 
acts and things in connexion therewith as may be necessary or expedient." 

On the hearing of the petition for a receiving order no proof was adduced of the 
incorporation of the company or of the secretary's authority. 

Held, that the petitioning creditors had complied with the requirements of the law as to 
matters prior to the hearing of the petition, but that they should have been prepared at the 
hearing of the petition not only with proof of the incorporation of the company but also of 
the authority of the secretary even though they were not specifically disputed in the debtor's 
notice. 

Further, that an adjournment would be granted to that the necessary proof be given 
inasmuch as the debtor in her notice took no specific objection to the incorporation of the 
company or to the secretary's authority, 

A petition for a receiving order against a married woman did not allege that she carried 
on any business, and, at the hearing, no evidence was adduced to show that the debtor had 
separate property. On objection taken that the petition should be dismissed. 

Held, that the petition should have stated that the debtor was trading or carrying on 
business at the time the debt was incurred; but that, inasmuch as the defect did not go to the 
substance of the petition and the debtor would suffer no injustice by the necessary 
amendment, the petitioner would be given leave to amend by inserting an allegation to that 
effect. 

The Court has power to amend an insolvency petition even after a petitioning creditor has 
made the formal proof required by section 6 (2) of the Insolvency Ordinance, 1900. 

Semble, that a debtor in his notice of intention to oppose the petition should state his 
grounds of opposition specifically and not in general terms. 

Petition by the Guiana Steam Saw Mill. Limited, for a receiving order 
against Muriel Veronica DaSilva, a married woman, married subsequently 
to the 20th day of August, 1904. The petitioners claimed that Mrs. DaSilva 
was indebted to them in the sum of $1,018.23 for building materials sold 
and supplied by them to her which said building materials were used in 
improving her property at 7, Gordon Street, Kitty. There was no allegation 
in the petition that the debtor was a trader. The petition was presented in 
the name of the company, it was executed on behalf of the company by two 
directors and the secretary and it was sealed with the company's seal. It was 
admitted at the hearing of the petition that the Guiana Steam Saw Mill, 
Limited, had brought an action No. 364 of 1924 in the Supreme Court 
against the said Muriel Veronica DaSilva in respect of the said debt and 
that the matter was being defended 

P. N. Browne, K.C., for the petitioning creditors. 
J. A. Luckhoo, K.C., for the debtor, M. V. DaSilva. 

 Cur. adv. vult. 
DOUGLASS, J.: On the date fixed for the hearing of this petition, after 

the petitioner had produced the formal proof required by section 6 (2) of 
the Insolvency Ordinance No. 29 of 
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1900—hereinafter referred to as "the ordinance"—certain objections were 
taken by Mr. Luckhoo, for the debtor, which had not been specifically 
referred to in the notice dated the 9th February, 1925, filed by the debtor 
under rule 125 of the ordinance, stating her intention to oppose the making 
of a receiving order and to dispute the petitioning creditor's debt and the act 
of bankruptcy. These objections were in the nature of preliminary 
objections in an action, and should properly have been put forward before 
the merits of the petition were entered into, to enable the petitioner to meet 
them, and the fact that he had made the formal proof required by the 
ordinance cannot preclude him from any right of amendment or adjustment 
that he might have had.   (See rule 127). 

But before considering these objections it would be well to ascertain 
whether a further contention by Mr. Luckhoo is well founded, viz., that no 
case for the stay of proceedings on the petition under section 6 (5) of the 
ordinance can arise inasmuch as the debtor neither denies—nor admits—
her indebtedness. It may be noted here that the success of the petition to a 
large extent, depends upon the result of the action on the said debt, which it 
is stated by counsel is already ripe for hearing. 

In the first place I cannot conceive that the debtor can in any way 
prejudice the petitioner's rights by refusing to admit or deny her 
indebtedness, she has given formal notice that she intends to dispute the 
debt and appeared at the hearing, and she has not withdrawn from that 
position and I must take it that she still denies her indebtedness and the 
court may stay all proceedings, under section 6 (5), more especially if the 
petitioner puts forward proof that in her defence to the action referred to 
the debtor includes a denial of her indebtedness, But apart from this under 
section 93 of the ordinance, "the court may at any time for sufficient 
reason, make an order staying the proceedings under an insolvency petition 
either altogether or for a limited time," though it is true that in a note to the 
parallel section 113 of the English Act, Williams on Bankruptcy Practice 
(12th Ed.) says “perhaps this section is meant to apply to the stay of 
proceedings after receiving order.” I see no reason so to limit it, and in 
exercise of my discretion under this section, and bearing in mind the 
statement of Cave, J., “the Court under this present Act is bound to have 
“regard not only to the wishes of creditors and not only to the wishes of the 
“debtor, but also to the interest of the public and the requirements of 
“commercial morality,” I should when the time arrives certainly postpone 
the further hearing of the petition until the judgment had been given in the 
civil proceedings referred to above, 
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The first preliminary objection to the hearing of the petition is directed 
to the status of the petitioner, that (1) no proof has been given that the 
petitioner is a corporate body, and (2) the secretary of the company is not 
properly authorised to make the affidavit in support of the petition, and no 
such proof was offered. By section 122 of the Ordinance. "for all or any of 
the purposes of this ordinance a corporation may act by any of its officers 
authorised in that behalf under the seal of the corporation,"—(the parallel 
section in the Act of 1883 was section 148, and in the Act of 1914, section 
149). In re Whitley, ex p. Mirfield (1891. 8 Moe 149) the court held that 
whether the petition was presented by the company and signed by the 
secretary on its behalf, or by the secretary on behalf of the company—in 
both cases, of course, duly authorised—it was good in form. In re Midgley 
(1913. 108 L.T. 45) it was held that an authority drawn up and the seal of 
the company affixed in the presence of two directors and of the secretary of 
the company, satisfied the procedure required by section 148 of the 
Bankruptcy Act. 

This was the procedure adopted in the present case, and the petition 
was attested by a solicitor in accordance with rule 110. The words "in that 
behalf" in our section 122 were, in re a Debtor ex parte Cardiff & Channel 
Mills (1917. 117 L.T. 574), interpreted as referring to the purposes of the 
act, and it was held that the secretary could have a general authority if so 
expressed in that authority. The case of re Marsden ex parte Sellers & 
Sons, Ltd. (1922. 91 L.J. Ch. 318) is also useful, the head note reads thus, 
"The secretary of a limited company was authorised under seal of the 
company to present a bankruptcy petition, and at the commencement of the 
petition had so described himself but had signed the petition in his own 
name without any description before or after his name. Held, that the 
petition amply informed the debtor who the petitioners were, and what the 
debt was in respect of which they were petitioning, that there was no defect 
or irregularity, and, even if there were, it would come within section 147, 
sub-section 1 of the Bankruptcy Act, 1914." 

So far then the petitioners have complied with the statutory 
requirements, but they should be prepared at the hearing of the petition not 
only with proof of the incorporation of the company but also of the 
authority of the secretary, and here re Sanders (1894. 1 Mans. 382, 386) is 
also very much to the point. In that case the petition was signed by the 
secretary of a company and he made the usual statutory affidavit; the 
debtor had given notice of objection under rule 160 (3) of the B.R. 1886 
(our Rule 125) specifying the statements in the petition which he intended 
to 
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dispute, but the non-production of the secretary's authority to present the 
petition was not among them. Vaughan Williams, J., in the course of his 
judgment, said, “where the debtor raises a point at the hearing of which no 
“notice has been given . . . there is no express provision in the rules, but in 
“practice if the debtor does in such a case require proof of material matters 
“and such proof is not forthcoming, the court will grant an adjournment in 
“order that the proof may be given,” and later. “If the Registrar in the 
“exercise of his discretion, say that he does not wish for proof of such 
“matters outside the notice, he may do so,—he is acting within his 
“discretion. But, on the other hand, I should not like it to be supposed that 
“the petitioner may go to the court thinking he need not prove anything 
“which the debtor has not given him notice to prove, and I say that 
“because bankruptcy is a quasi-penal proceeding and must be treated 
“strictly.” This decision rather gains in strength by the statement of the 
same judge in re X.Y. ex p. Haes. (1902. 1. K.B. 98) that now that a debtor 
may petition against himself, bankruptcy proceedings can no longer be 
considered as of a quasi-criminal nature. In her notice of objections under 
rule 160 (3) the debtor takes no specific objection to the secretary's 
authority—though it might be intended to be included in the words "the 
right to present the said petition," and I should if and when necessary 
allow the petitioner an adjournment to put in the required proof. 

The next objection, and a weightier one, raised by Mr. Luckhoo was 
that the debtor being a married woman was not amenable to bankruptcy 
proceedings unless she was also a trader, and that this being a condition 
precedent, there was no petition properly before the court, inasmuch as no 
mention was made in it of her carrying on a business, and also, as a 
subsidiary objection, no proof had been offered that the debtor had 
separate property. Under the old bankruptcy statutes no person could be 
made a bankrupt who was not both a debtor and a trader, and in this 
colony a married woman first became subject to the insolvency law, but in 
respect only of her separate property, by ordinance No. 12 of 1904, section 
7 (4)—corresponding to section 7 (5) of the Married Women's Property 
Act, 1882—if she was carrying on a trade separately from her husband, 
but now by ordinance No. 16 of 1913 she is so subject if she "carries on a 
trade or business whether separately from her husband, or not." Unless 
therefore a married woman falls within this class she is not subject to the 
insolvency laws and cannot commit an act of insolvency. In re Gardiner 
ex parte Coulson (1887. 20 Q.B.D. 249) and in re Helsby (1893. 63 
L.J.Q.B. 261) go to show that it is a 
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question of evidence whether the married woman (1) traded separately 
from her husband (i.e., under the Act of 1882) and (2) had separate 
property, when she was made a bankrupt. This finding was considerably 
modified, and indeed partially overruled by re Simon (1909. 1 K.B. 201) 
when it was decided that the existence of separate property at the date the 
receiving order was applied for was not a condition precedent to the 
jurisdiction of the court, in his judgment Cozens Hardy, M.R., states that 
the question whether a married woman was carrying on a trade separately 
from her husband was "an issue of fact depending on " the evidence which 
has been adduced." 

None of the cases referred to by learned counsel for the debtor assist 
the court on the question of jurisdiction to hear the petition, i.e., whether 
the fact that a married woman is a trader is a condition precedent to the 
bringing of the petition, and whether the petition can or should be amended 
to meet the case, nor—I confess—can I find any appropriate case. All cases 
dealing with the court's power to amend coming within the Bankruptcy Act 
of 1869—when the debtor had to be a trader—appear to be cases in which 
the debtor filed his own petition. 

From a citation in the Empire Digest (Vol. 4, page 17) of in re Taylor 
ex parte Salaman the decision appeared to support the petitioner's 
argument that whether the debtor was a trader or not was a mere matter of 
proof, it reads, “if a petitioning creditor alleges that the debtor has 
“committed an act of bankruptcy which can be committed only by a trader 
“the onus is on him to prove that the debtor was a trader at the time when 
“the act was committed,” but on reference to the case (1882. 21 C.D, 394) 
we find that the petitioner described the debtor as carrying on his business 
at a certain address, and as being a trader. In the present case there is no 
suggestion that the debtor was in business or a trader either in the title to, 
or body of, the petition, and I can only hold that the petition as it stands is 
defective, and it remains to decide whether it is capable of amendment. The 
sections dealing with amendments and formal defects are section 89 and 
section 121 (1) of the ordinance and also rule 340 (representing 
respectively in the English Act of 1914, section 109 (3), section 147, and 
rule 385), but in considering the power of and the discretion that resides in 
the court (in England, the Registrar)—to amend, it must be borne in mind 
that proceedings in bankruptcy are not actions (Fletcher Moulton, L.J., in 
re a Debtor (1910. 2 K.B. 59 at page 66) although the principles which 
have guided the court in civil actions may often be applicable. 

In re Fiddian & Co. (1892. 9 Mor. 95) where the registrar had 
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allowed an amendment to perfect the description of an act of bankruptcy 
and adjourned the hearing for the purpose of the petition being re-served on 
the debtor, it was held that although a petition was bad in substance, the 
defect being not a mere formal one, yet if the Registrar made the 
amendment on the condition that the petition and affidavit should be re-
served, such an order could be made without any injustice whatever. And 
again, where a compulsory winding up order was made against a company 
in its wrong name, it was ordered that the petition be amended by inserting 
the right name, and that it be re-served and re-advertised and brought on 
for hearing again (In re the Samuel Birch Co., Ltd. (1907. W.N. 31)). 

In re a Debtor (1908. 2 K.B. 684) it was held that the registrar was 
wrong in amending a bankruptcy notice, as it was more than a formal 
defect to include a sum which was not payable under the judgment, 
inasmuch as non-compliance with the faulty notice could never constitute 
an act of bankruptcy on which to found a petition, but this decision and 
similar cases draw attention to the extreme importance of great strictness in 
dealing with bankruptcy notices only, and is not adaptable to the present 
case. From a perusal of several decisions I gather that in exercising its 
discretion to amend, the court should consider whether (1) the defect goes 
to the substance of the claim or (2) the amendment would affect the rights 
of the debtor; it is not so much the importance of the omission that the 
court has to take into account—if it was of no importance it would not need 
remedying—as whether the amendment would cause a substantial injustice 
which cannot be remedied by any order of the court. 

That it is not necessary for the debtor to be actually trading or carrying 
on business at the date of the petition (See In re Dagnall ex parte Soan & 
Morley, 1896. 2. Q.B. 407) seems to indicate that the words descriptive of 
her as a trader need not necessarily be added to the title to the petition, but 
the fact that she was trading or carrying on business at the time the debt 
was incurred should undoubtedly have been included as part of the petition, 
as in that way alone is she amenable to the insolvency laws as a femme 
sole. 

The substance of the claim is a debt which is apparently the subject of 
a civil suit and has to be established in due course of law, if the alleged 
debtor is or has been carrying on a trade or business, a question of fact 
which also remains to be proved, a petition so stating would be properly 
presented, and I am of opinion that the debtor would suffer no injustice by 
the addition 
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of the necessary allegation, more especially as no receiving order has yet 
been made. 

I therefore make an order that the petitioner makes the necessary 
amendment to the petition within 10 days, and adjourn the matter for the 
amended petition and the affidavit in support thereof to be re-served. 
The question of costs is reserved. 

Solicitors; J. Gonsalves; A. V. Crane. 
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   [No. 188 OF 1924.] 

1925.    MARCH 6, 9, 10; APRIL 3.    BEFORE BERKELEY. J. 

Practice—Costs—Review of Taxation—Petition—Rules of Court, 1900, Part 
2. Order 1—Election petition—Georgetown Town Council Ordinance (No. 44 of) 
1918, sections 75, 76,78—British Guiana Constitution Ordinance, 1891, section 
129—Whether an election petition should be treated in the same way as a civil 
action or as a petition under Part 2 of the Rules of Court—Scale of costs—Rules 
of Court 1900, Part 2, Order 1 rule 13 —Fees allowable in petitions thereunder— 
Actions where the amount claimed or the value of the property in respect of which 
the action is brought exceeds $250—Higher scale— Taxation on—Value of 
respondent's election or non-election impossible to calculate— whether under 
such circumstances taxation should proceed on the higher scale—Certificate for 
two counsel—Whether necessary to include informal order—Whether memo-
randum of Clerk of Court sufficient—Amendment of order—Whether costs 
incurred prior to the hearing in respect of the employment of more than one 
counsel are taxable—Appearance—Meaning of. 

An election petition is not a petition under Part 2, Order 1 of the Rules of 
Court, 1900. 

In taxing the costs of such a petition the Taxing Master is not restricted by the 
fees prescribed by rule 13 of that Order. 

F. was elected and returned as a Town Councillor. His election was suc-
cessfully questioned by an election petition. The Taxing Master taxed the costs 
of the petitioner on the higher scale. F. applied for a review. Held that the value 
of F.'s election or non-election could not be calculated, and the Taxing Master 
was, right in taxing the bill on the higher scale. 

After judgment was delivered the court, on the application of the petitioner W. 
certified for two counsels; and an entry to that effect was made in his minute 
book by the Assistant Sworn Clerk who was Clerk of Court at the time. The 
order as drawn up did not specify that two counsels were allowed for. On the 
day of taxation objection was taken to fees being allowed to two counsels on the 
ground that the order was silent thereon.  The Taxing officer then sent the order 
to the Judge along with the Registrar's minute book. 

The judge signed a certificate for two counsels. The addition to the order 
clearly showed when it was made. The Taxing officer allowed fees in respect of 
the employment of two counsels. On objection taken that the taxing officer 
acted illegally and ultra vires in of his own motion requesting the judge to 
amend or supplement his order, and that it was not competent for the judge to 
amend or supplement his order nineteen days after the said order had passed the 
seal of the court by adding to the said order the words "certified for two 
counsel." Held, that it was not correct to say that the taxing officer requested 
the judge to amend or supplement or that 
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the judge did amend or supplement his order. The court certified for two 
counsels at the hearing: and whether the certificate appeared in the formal order 
or not the Taxing Master did not err in taxing costs in respect of the employment 
of two counsels inasmuch as there was a memorandum in the minute book of the 
clerk of the directions of the judge on this point. 

It is provided in the Rules of Court 1900, Appendix I., Part 1, that "fees shall 
ordinarily be allowed in respect of the appearance of one counsel only; but in 
cases of exceptional length or difficulty the court may allow fees in respect of 
the appearance of two counsel in which case the fees allowed to second counsel 
shall be one-half of those allowed in respect of the appearance of the first 
counsel." 

Held, that the word 'appearance' must not be limited to appearance at The trial 
of the action and that junior counsel is entitled to receive one-half of all the fees 
allowed to senior counsel. 

This was an application for a review of taxation at the instance of the 
respondent Premio Augustine Fernandes, Barrister-at-Law. The facts and 
arguments therein sufficiently appear from the judgment. 

P. A. Fernandes, for the applicant (in person). 
P. N. Browne, K.C., (B. B. Marshall with him) for the respondent 

George Walter Wood. 
 Cur. adv. vult. 

BERKELEY, J.: Mr. Fernandes, the respondent in an election petition, 
applies for a review of the decision of the taxing officer. 

He appears in person and the first ground of his application is that the 
taxing officer acted illegally in taxing the costs as in an action.  He claims 
that the costs can only   be   taxed   under   the law and rules of court  
governing petitions. 

The respondent refers to the Georgetown Town Council Ordinance 
(No. 44 of 1918) and (inter alia) points out that section 75 gives the right 
to petition, that section 78 dealing with the trial makes no reference as to 
costs. He also refers to the following rules of court, Pt. I, O. 1. (r. 2) and 
stress is laid on the words "save and except so far as special provision is 
made by any ordinance shall be regulated by these rules and not otherwise 
to (r. 4) which excludes petitions, to (r. 5) which points out that the 
procedure of the court on petitions or on any matter of a non-contentious 
nature are contained in Part II. and to O. 2 (r. 1) which provides that "save 
and except where proceeding by way of petition or otherwise is permitted 
by any ordinance or rule of court or by the common law of this colony 
(Part II, O. 1. (r. 1) after the word colony reads "or under the practice 
heretofore existing") any person who seeks to enforce any legal right . . . . . 
. . . .shall do so by a proceeding to be called an action. 

The respondent cited several cases to support his contention and 
submits that to say an election petition is not a petition within the meaning 
of Part II., O. 1 (r. 1) is a dictum without sanction and directly repugnant to 
the said order and rule. 
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This Part II., O. 1 (r. 1) requires every petition presented to the court to 
be addressed to the Chief Justice. The judge can then and there deal with it 
or refer it to any person for report whose interests appear to be involved. 
On receipt of this report the petitioner may make a counter report. If so 
desired both parties must be heard and they may appear by counsel. 
Evidence must be given by affidavit unless the judge gives permission that 
it may be given orally and it is dealt with in chambers. Under the 
Georgetown Town Council Ordinance, 1918, a petition is presented to the 
Supreme Court within seven days after the return or election (s. 75), the 
petition shall not be received and filed unless $120 is deposited or security 
given (s. 76). the petition shall be tried by a judge sitting alone without a 
jury in open court (s. 77) and "the procedure shall as near as circumstances 
will admit, be the same, and the judge will have the same powers, 
jurisdiction and authority, as if he were trying a civil action without a jury 
and witnesses shall be subpoenaed and sworn in the same manner, as near 
as circumstances will admit as in the trial of a civil action in the Supreme 
Court" (s. 78). This is word for word the same as section 129 of the British 
Guiana Constitution Ordinance, 1891. It is seen at once that the procedure 
as laid down in the ordinances is totally different to that dealing with 
ordinary petitions and that an election petition is to be treated in the same 
way as a civil action. 

Apart from this the records show that the practice from February, 1892, 
has been to tax the costs of an election petition as in an action. In that year 
Luard v. Farnum was so taxed. This tends to show that the Constitution 
Ordinance was interpreted as including the taxation of costs in the 
procedure to be adopted under the Ordinance, 1891. The respondent refers 
to the pleading fee which was $30; so it was, but it seems that there were 
other fees paid to counsel which are not allowed in the present tariff. 

The following cases were so taxed on the higher scale:— 
Devonish v. Prest, et al, L.J., 7th June, 1913; 
Boodhoo v. Da Silva, L.R., 1922, p. 22; 
Robinson v. Cannon, 29th February, 1924; 
Eleazar v. Abbensetts, et al, 5th September, 1924. I am of opinion 

that the taxing officer was right in his taxation. 
The second ground of the application is that assuming the taxing 

officer was correct in taxing as in an action he could not tax on the higher 
scale as both the matter and the adjudication thereon could not exceed 
$250. 

Appendix I. Part I (c) page 168 of the Rules of Court provides as to 
costs chargeable by solicitors or counsel in actions 
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in which the amount claimed or the value of the property in respect of 
which the action is brought does not exceed $250. In the present case there 
is no amount claimed nor is the value of any property in issue. The value of 
respondent's election or non-election cannot be calculated. 

Under "Part II., O.1., Petitions" certain specified fees may be allowed 
in petitions brought under that order (r. 13). These fees are on the higher 
scale. A petition which by the law is to be regarded as an action can hardly 
be taxed on a lower scale than a petition. 

The third ground of the application is that assuming that the taxing 
officer was correct in his taxation he acted wrongly (a) in awarding to 
junior counsel any fees in respect of matters outside of his actual 
appearance at the hearing, and at the hearing, and similarly with respect to 
all fees allowed to solicitor consequential thereon. 

(b) In awarding fees, etc., for consultation "re necessity for 
F. O. Franker's and Rev. Salmon's evidence." 

(c) In awarding fees of $380 and $190 to senior and junior 
counsel respectively for their appearance in the matter. 

As to (a) On page 167 of the Rules of Court, 1900, there is a footnote 
which provides that under certain circumstances the court may allow fees 
in respect of the appearance of two counsel, in which case the fees allowed 
to the second counsel shall be one-half of those allowed in respect of the 
appearance of the first counsel. It would seem to have been the practice 
since these rules came into operation to construe this footnote as entitling 
junior counsel to receive as his fee half of that allowed to senior counsel 
and I consider this the proper construction to be placed on the footnote. As 
to solicitor's attendance on "counsel" which is limited to one attendance 
before action and every necessary attendance in the course of the action 
must refer to attendance on junior as well as senior counsel. 

As to (b) These two fees of $8 and $4 were allowed by the taxing 
officer as he deemed it necessary that the solicitor should consult counsel 
as to the summoning of these witnesses. 

As to (c) These fees were entered as $800 and $400 respectively. The 
taxing officer reduced them to $380 and $190, Footnote on page 168 
requires that the taxing officer in fixing the fee shall have regard to the 
nature of the action, the time necessary to prepare for the hearing, the time 
occupied in the hearing and the number of witnesses examined. This case 
occupied six days (not including day of decision) and fifteen witnesses 
were examined. I see no reason to interfere with the taxing officer's 
findings. 
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The fourth and fifth grounds of this application are taken together, viz., 
that the taxing officer acted illegally and ultra vires in of his own motion 
requesting the judge to amend or supplement his order of the 14th January, 
1925, and that it was not competent for the judge to amend or supplement 
his order on the 2nd of February, 1925, after the said order had passed the 
seal of the court by adding to the said order the words "certified for two 
counsel" and all taxations in pursuance thereof are illegal. It is not correct 
to say that the taxing officer requested the judge to amend or supplement, 
or that the judge did amend or supplement his order. The facts are that the 
decision having been delivered in open court counsel asked that fees be 
allowed to two counsels under the footnote (supra). The court so allowed 
and a note to that effect were entered by the clerk of the court in his minute 
book. The order of the court reads "with costs." This includes all costs 
allowed on taxation (including the allowance to two counsels by the judge). 
At the request of the taxing officer on the day of taxation the judge wrote at 
the foot of the order "certified for two counsels." In England it is in the 
discretion of the taxing officer to allow fees to two counsels. Here it is the 
judge and the note made by the clerk that the court has so allowed is 
sufficient. This allowance of fees to two counsels has been certified by the 
registrar on the instructions of the trial judge. 

The taxation is confirmed with costs which I fix at $25. 
Application dismissed. 

 Solicitors: J. Gonsalves, J. Eleazar. 
 

[An appeal to the West Indian Court of Appeal has been lodged in this 
case.] 
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COZIER v. JOHN, et al.  
[No. 67 OF 1924]  

1925.    MARCH 26. 27;    APRIL 9. 
BEFORE SIR CHARLES   MAJOR, C.J. 

Mining dispute—Decision of Warden—Appeal from—Notice of reasons of appeal— How 
served—"Personally or by registered post"—Whether service by registered post at registered address 
sufficient—Mining Ordinance No. 34 of 1920, section 92—Jumping— Circumstances under which a 
claim for which a licence has been issued may be jumped— Whether jumping the only remedy—
Mining Regulations, 1905, reg. 93 (2)—Verification of boundaries of a claim—Whether condition 
precedent to issue of a licence—Meaning of verification—Regulations 14 (1), 15 and 37—Whether 
description must be verified to the Commissioner's satisfaction before licence can be issued—Footnote 
to claim licence— "Licence issued in accordance with the description of the claim given by the locator 
thereof"—Whether this note annuls or suspends the provision as to verification of boundaries to the 
satisfaction of the Commissioner—"Without prejudice to the rights of any other persons in respect of 
the same land, etc."—Whether this protects persons other than the locator —Prospecting licence—
Location of claims—Rights of locator to work claim until claim licence is granted or refused—Rights 
of owner of a claim licence—Whether different—Alteration of boundaries—Whether the regulations 
contemplate the alteration of boundaries of a claim licence as described in the application therefor—
Mining Regulations, 1905, reg. 33 (2)—Scope of—Mining Ordinance No. 34 of 1920, sections 19, 34—
Mining Regulations, 1905, reg. 35 —Claim licence for an area within the scope of regulations— Land 
marked out five times in excess—Locations by other persons on the excess area— Whether valid—
Claim by other person to jump—Claim dismissed—Claimant unable to point out boundaries—
Permission to claim-holders to alter boundaries within a certain time—Locations by jumper and 
others—Trespasses on land previously located by the others in the excess area—Whether justifiable. 

The appellant served notice of reasons of appeal on the respondents by sending it by 
registered post to their registered addresses under the Mining Regulations, 1905, regs. 3 (2), 5 (4) 
and 180 (2). 

By section 92 of the Mining Ordinance No. 34 of 1920 it is provided that notice of reasons 
of appeal "may be served either personally or by registered letter." 

Held, that the service was good. 
Humphrys v. Jarad, et al, 26.3.25, distinguished. 
By reg. 93 (2) of the Mining Regulations, 1905, it is provided that "a claim for which a 

licence has been issued may be jumped under the following circumstances only . . . . (b) if the 
person locating it has included therein a greater area than is allowed by these regulations." 

Held, overruling Fowler v. Mattis, et al, (1923). L.R.B.G. 9, 12, that the regulation does not 
mean that the only remedy open to a person is jumping when those circumstances exist, but that a 
person may not adopt the remedy of jumping unless those circumstances exist, leaving available 
any other remedy which may be open. 

The boundaries of a claim licence must be verified antecedently to its issue. 
It is a condition precedent to the issue of a claim licence that its boundaries must be verified. 
Verification means proof of the truth of the statement of the extent of the boundaries; it 

cannot mean acceptance of that statement without proof. 
The note at the foot of the claim licence that "this licence is issued in accordance with the 

description of the claim given by the locator thereof" cannot suspend or annul the provision that 
that description shall be verified to the Commissioner's satisfaction before the licence is issued. 

Semble, the words at the foot of the licence statiug that it is "without prejudice to the rights 
of any other persons in respect of the same land, and the locator takes the same subject to the 
condition that the location is as he alleges on Crown land which can legally be located under the 
authority of the Mining Ordinance" protect persons other than the locator who may have rights 
either by previous acquisition or subsequent accrual. 



 70
COZIER v. JOHN, et al. 

Held, that until a claim licence is issued, a locator's rights to work, and to occupy for 
work, land located under a prospecting licence are absolute provided he was first lawfully in 
possession. Fowler v. Mattis, et al, (1923) L.R.B.G. explained. 

Further, that when the claim licence has been issued the locator's rights are cut down to 
the specific portion of land therein particularly delimited. 

Fowler v. Mattis, et al, distinguished. 
The Mining Regulations, 1905, do not contemplate alteration of boundaries of an area 

described in the claim licence because those boundaries must be described in the application 
for the licence and must be verified to the satisfaction of the Commissioner before the licence 
is issued. 

By reg. 33 (2) of those regulations it is provided that a person shall be at liberty to alter 
the boundaries of his claim if he has the permission to do so in writing of the Commissioner or 
Warden. 

Held, that the alteration of boundaries mentioned in regulation 33 is obviously that of 
boundaries originally marked in conformity with the regulations but which a claim-holder 
desires to alter in respect of position or direction. 

In March, 1922, H. holding a prospecting licence to search for precious stones, located a 
large area of land known as the Campanero Block comprising over 2,500 acres. H. applied for 
a claim licence, and the description he gave of the ground located was "Campanero block, 
right bank Eping, right bank Mazaruni, length of claim 6,000 feet, width of claim 2,400 feet." 
The application with the particulars was published in the Official Gazette, and for the area 
mentioned—some 330 acres—H. paid the fees therefor at 50 cents per acre. On the 4th July, 
1922, he received a claim licence. The boundaries and area of the claim were not verified 
before the licence was issued. 

In April, 1923, the respondent J. holding a prospecting licence, asserted a right to jump 
the Campanero block including the portion thereof for which H. had obtained a claim licence. 
The ground of his claim was that H. had contravened the Mining Regulations, 1905, reg. 35, 
by locating a claim far in excess of the area allowed by the regulations, to wit, 500 acres. 

In May, 1923, C., holding a prospecting licence, went to the rear of the Campanero block 
and located claims therein on land lying within the area originally located by H. in March, 
1922, and worked the same until the early days of August. 

J.'s claim was heard by the Warden between the 24th and the 30th July, 1923. J. was 
unable to point out the claim in respect of which he asserted a right to jump and his claim was 
dismissed on that ground. The Warden was, however, satisfied that the laud originally located 
by H. was not only far in excess of that paid for, and in respect whereof a claim licence had 
been issued but also was 5 times that allowed by the then Mining Regulations, 1905, as the 
limit of a claim. He then gave H. permission to alter their boundaries to conform with their 
licence, and gave them until midnight on the 5th August, 1923, to finish the operation. 

On the 6th August, J. and the other respondents proceeded to make locations on the land 
then occupied by C. and others who filed a complaint therefor under the Mining Regulations. 
The dispute came on for determination by a warden and was dismissed, the officer holding that 
until the Warden ordered the original boundaries, (i e., those cut by H.) to be changed, the 
whole of the Campanero block as originally located was the property of H. whose possession 
commenced on the 29th March, 1922, the date of location and that any locations made prior to 
the 6th August, 1923, inside the old Campanero block were unlawful. He therefore declared 
the respondents to be entitled to occupy and work the claim so located by them "without let or 
hindrance," C. appealed. 

Held, that after the issue of the claim licence to H., C, was justified in locating lands to 
the rear of the Campanero block to which H. was not entitled, that his possession was prior to 
that of the respondents in point of time, that C. was not bound to jump and that therefore the 
appeal must be allowed. 
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This was an appeal from the order of Mr. E. E. Winter, B.Sc, Warden 
of the numbers 3 and 4 Mining Districts, Mazaruni, dismissing a complaint 
brought by Williams, Lanferman and Cozier against David John, Benjamin 
Adolphus Stephens for trespass on their claims situate in the Tawroniro 
Creek. The facts and arguments therein sufficiently appear from the 
judgment. 

J. A. Luckhoo, K.C., for David John objected that the service of the 
notice of and reasons of appeal was bad as they were served by registered 
post. 

P. N. Browne, K.C., for the appellant Cozier. The court overruled the 
objection. 

E. M. Duke for the appellant Cozier. 
J. A. Luckhoo, K.C., (McLean Ogle with him) for the respondent David 

John. 
P. A. Fernandes (for E. F. Fredericks) for the respondent B. A.   

Stephens. 
P. N. Browne, K.C., in reply. 

 Cur. adv. vult 
MAJOR, C.J.: My use of the terms "Houston" and "regulations" in these 

observations describe for brevity two persons called Eytle and Houston and 
the Mining Regulations of 1905, respectively. 

The facts of the case are these. In March, 1922, Houston, holding a 
prospecting licence to search for precious stones, located a large area of 
land known as the Campanero block, described by the Warden (whose 
decision of a mining dispute between the appellant and the respondents is 
the subject of this appeal), as "enormously in excess of 500 acres," as 
"more," in fact, than "five times that area." 

Regulation 6 (1) provides that the holder of a prospecting licence may 
prospect for and locate claims in any Crown land not previously occupied 
nor previously located. Subject to that provision, under regulation 4, by 
sub-regulation (5), the holder may prospect for and locate claims in any 
mining district, but under, and subject to, the regulations, and by sub-
regulation (6), has the right to work the ground located until his application 
for a claim licence can be published and that licence either issued or 
refused. Regulation 35 provides that no claim located for the purpose of 
searching for precious stones shall contain a greater area than 500 acres. 
Houston, therefore, at the outset contravened that regulation, and the 
concluding words of regulation 4 (5) came into play. Regulation 7 requires 
the locator of a claim, within three months after location, to give to the 
Department of 
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Lands and Mines particulars in writing of the kind in the regulation 
specified, amongst them such a description of the ground located and its 
situation as will enable the claim to be identified by the Warden, and to 
apply for a licence to mine. This Houston did and the description he gave 
of the ground located is "Campanero block, right bank Eping, right bank 
Mazaruni, length of claim 6,000 feet, width of claim 2,400 feet." His 
application with the particulars was published in the Gazette, and for the 
area mentioned—some 330 acres—on the 4th July, 1922, he (apparently 
without any opposition) received a claim licence.  

Regulation 14 (2) requires the locator of a claim, within six weeks after 
being called upon to do so by the Warden, to point out the position and 
boundaries of the claim to enable that officer to verify the location. This is 
important, because failure' on the part of the applicant for the claim licence 
to fulfil the requirement means cancellation of his application, nullity and 
voidance of his location and freedom of the land for location by any 
person, that is, including himself, but he would have to begin again. 
Moreover, the use of the expressions "applicant" and "application" and 
"location"—not "licence" point to the necessity for verification 
antecedently to the issue of the licence, and that this is so is clear from the 
provisions of sub-regulation (1) of 14, which provides that, if the 
boundaries of the claim have been verified to the satisfaction of the 
Commissioner, a claim licence may issue. Verification of boundaries—a 
condition thus made precedent to the issue of the licence—means, of 
course, proof (to whomsoever given) of the truth of the statement of the 
extent of those boundaries; it cannot mean acceptance of that statement 
without proof. And it is easy to see why verification is required to precede 
the issue of the licence. Mining officers' first duty is to see that the 
regulations are observed. Not more than a certain area may be located, or, 
if located in excess, may be licensed. Then by regulation 15, a licence, so 
long as the holder thereof complies with the regulations, shall subject to its 
terms, confer the right to the use and enjoyment of the surface included 
within the lines of the claim and to all veins, lodes, ledges and deposits 
below that surface within the vertical planes in which the surface 
boundaries lie. And the shape of the claim and the boundaries thereof 
beneath the surface are declared by the 36th and 37th regulations. Within 
those geographical limits the right of occupation and exploitation is 
absolute: subject only to a right of way of the nature mentioned in the 
proviso to regulation 15, the right is exclusive as indeed it ought to be if the 
provisions of the regulations are duly enforced, if miners are to have 
security, and if the mining industry is to be encouraged. 
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Now, in this case no verification of "Houston's" location was 
demanded or made before the issue to him of the claim licence. I 
understand that omission on the part of the officers of the Mining 
Department to be common. It is against the law, and the note at the foot of 
the licence form to which my attention has been invited does not cure the 
illegality. The words therein: "This licence is issued in accordance with the 
description of "the claim given by the locator thereof" cannot suspend or 
annul the provision that that description shall be verified to the 
Commissioner's satisfaction before the licence is issued. On the other hand 
the words that follows: "without prejudice," &c., seem to protect persons 
other than the locator who may have rights, either by previous acquisition 
or subsequent accruer. Here I may notice the case of Fowler v. Mattis, 
1923 (B.G.L.R.), cited by Mr. Luckhoo. In that case, an action for trespass, 
the defendants had made 23 locations. For 21 they had received claim 
licences. While application for claim licences in respect of the other two 
(block locations) was pending, the plaintiff entered and made location on 
the land comprised in them, areas shown by the evidence to be, in one case 
very greatly, and in the other considerably, in excess of that allowed by the 
regulations. No question of excess area arose in the case of the 21 locations 
for which claim licences had been issued. I held the defendants to have had 
prior possession of the block areas by reason of location under prospecting 
licence, their occupation to be lawful, and such as, under regulations 93 
and 94, laid them open to jumping only, a method which the plaintiffs had 
not adopted. The difference between that case and this is that there no 
claim licences had been issued in respect of the land where the plaintiffs 
had made locations; here Houston is the holder of a claim licence for that 
portion of the Campanero block described therein where the appellant did 
not make location. 

Returning to the narrative, in April, 1923, nine months after the issue 
of a claim licence to Houston, the respondent John, holding a prospecting 
licence, asserted a right to jump the Campanero block including the portion 
thereof for which Houston had obtained a claim licence. In a duly 
authenticated copy of the proceedings on investigation by the Warden of 
John's alleged right to jump, conducted between the 24th and 30th days of 
July, 1923, appears this note referring to Campanero: “The land pointed out 
“by complainant John is quite obviously not Campanero block (claim) and 
“I dismiss this claim.” Then there is a concluding note: “The opposite 
“parties, Messrs. Eytle and Houston, were informed that they could 
“proceed with the alteration of the boundaries, permission to do which they 
“had sought under Mining Regulation 33 (2). There were given until 
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"midnight on 5th August, 1923, to finish the operation." There may or may 
not be power in a Warden, when he negatives a right to jump, to give a 
licensee of the claim time to alter boundaries which have been shown to 
include ground beyond the area allowed by the regulations, but that 
indulgence by the officer cannot affect, if it has been lawful, or make 
virtuous if it has been vicious, the previous occupation by the licensee of 
the parcel of ground in excess. Nowhere—naturally—do the regulations 
contemplate alteration of boundaries of an area comprised in a claim 
licence, because those boundaries must be described in the application for 
the licence and must be verified to the satisfaction of the Commissioner 
before the licence is issued. That he could be "satisfied" with boundaries 
showing an area greater than that allowed by the regulations, or with the 
information that the Warden had merely assumed the boundaries to be in 
accordance therewith, is, of course, inconceivable. The alteration 
mentioned in regulation 33 is obviously that of boundaries originally 
marked in conformity with the regulations, but which a claim-holder 
desires to alter in respect of position or direction. For that, of course, he 
must get permission. 

Meanwhile, that is to say, in May, 1923, the appellant, holding a 
prospecting licence, went on to the Campanero block and located claims 
therein on land lying within the area first located by Houston so unduly 
large as described by the Warden and occupied and worked the same until 
the early days of August. Those locations, as already said, were not upon 
the ground (within the Campanero block) for which Houston held—and 
perhaps still holds—a claim licence. John's complaint being out of the way, 
he and others on the 6th of August proceeded to make locations on the land 
then occupied by the appellant and others, who filed a complaint therefor. 
The dispute came on for determination by a Warden and was dismissed, the 
officer holding that until the Warden ordered the original boundaries (i.e., 
those cut by Eytle and Houston) to be changed, the whole of the 
Campanero block as originally located was the property of Houston, whose 
possession commenced on the 29th March, 1922, and that any locations 
made prior to the 6th of August inside the old Campanero block were 
unlawful. He therefore, declared the respondents to be entitled to occupy 
and work the claim so located by them "without let or hindrance." From 
that decision this appeal has been brought. 

The proposition that a person applying for a claim licence in respect of 
an area particularly described by admeasurement as comprising 330 acres 
can, after due notice, and advertisement of that application and verification 
of its particulars, obtain thereby a licence carrying with it an implied right 
to occupy and work as 
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his "property" 2,170 acres in addition to the 330, when the regulations 
provide that a claim may not contain more than 500 acres, that boundaries 
must be marked, and that those boundaries must be verified to the 
satisfaction of the Commissioner before the claim licence is granted, is 
startling. It is a proposition I cannot entertain. 

Summarizing the regulations I have examined, a prospecting licence 
for the purpose of searching for precious stones entitles the holder to 
prospect for and locate claims in every mining district, but under and 
subject to the regulations. He may not locate a claim containing more than 
500 acres. He may work the ground so located from the date of the location 
until his application for a claim licence can be published and is either 
issued or refused: Regulations 4(5) and (6), 6 (1) and 35. Houston located 
"more than five times" 500 acres and marked the boundaries thereof, 
thereby, as I held in Fowler v. Mattis, acquiring the right to work that 
enormously excessive area to the exclusion of others until the issue or 
refusal of a claim licence in respect of what could only be a regular portion 
of it. He applied for and obtained a claim licence to land particularly des-
cribed as comprising 330 acres, and to that area he was necessarily 
confined: Regulations 7, 14 (1), 15, 36 and 37. If Houston, by reason of his 
receipt of a licence to the marked and specified area, was the mining owner 
of that area and entitled to work it, his occupation for working purposes of 
any ground not given to him must, in my opinion, have been unlawful. His 
claim licence had delimited and defined the area of occupation to which he 
was entitled; it had made that precise which before its issue had been 
uncertain. Consequently, land beyond that delimitation was open to 
location by any one. John having chosen to jump, could not either interfere 
with the land supposed by him to be within the claim, and as to 330 acres 
thereof actually a legal claim, or take possession thereof (regulation 94 
(6)). He did not locate, but the appellant did, and I am of opinion that the 
appellant's location was of land, in one aspect of the circumstances and the 
provisions of the regulations unoccupied, and in any event if occupied, 
unlawfully so. 

Thus appears the difference between this case and Fowler v. Mattis, in 
that the occupation of the excess of area was lawful because regulation 4 
(6) expressly enables a locator to work (and, therefore, to occupy for work) 
land located under a prospecting licence until a claim licence has been 
issued or refused. Here a claim licence had been issued to a specific portion 
of the land located particularly delimited by the locator. In Fowler v. 
Mattis therefore it was not necessary to consider sub-reg. (2) of reg. 93. 
which provides that a claim for which a licence has  been issued 
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may be jumped under (certain) circumstances "only," one of them being 
where a locator has included a greater area than is allowed by the 
regulations. But my construction of those words where they occur in sub-
reg. (1) would govern them in sub-reg, (2). After the more elaborate 
examination of the regulations in this case, and particularly in view of the 
conclusions to which I have been irresistibly led as to the conditions 
precedent to the issue, and the force and effect, of a claim licence, I am 
persuaded that my construction of the words "a claim . . . may be jumped 
under the following circumstances only" was wrong. I did not appreciate 
the relation of the word "only." That is to say, the words, in my considered 
opinion, do not mean that the only remedy open to a person is jumping 
when circumstances exist but that a person may not adopt the remedy of 
jumping unless those circumstances exist, leaving available any other 
remedy that may be open. 

In my judgment the Warden was wrong when he held that any 
locations made prior to the 6th August were unlawful and that the 
respondents having located after that date were entitled to occupy the 
claims so located and work them. The respondents were too late; the 
appellant was in situ before them. The appeal must be allowed and there 
will be an order that the respondents do vacate the ground whereon they 
purported lawfully to locate claims wherever that location infringes the 
appellant's prior occupation of land described in the latter's claim licences 
numbered B. 6415, 6146, 6147 (those being the licences copies of which 
are attached to the transcript) and, of course, land described in any other 
claim licence held by the appellant in respect of the same block of 
Campanero if they were the subject of his complaint. How those claim 
licences came to be issued when the land described therein has now been 
held by the Warden not to have been open to lawful location by the 
appellant at all, I do not know. The respondents must pay the appellant his 
costs of the complaint to the Warden and of this appeal. 

Appeal allowed. 
Solicitors: E. D. Clarke, A. V. Crane, S. Wood Ogle. 
 

[An appeal to the Full Court has been lodged in this case.] 
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In re WOOD, WOOD v. FERNANDES. 
[No. 188 OF 1924.] 

ELECTION PETITION. 

1924.   DECEMBER 30, 31.    1925. JANUARY 2, 5, 6, 7, 14;  

BEFORE  BERKELEY,  J. 

Election petition—Undue election of Councillor—Want of qualification—
Whether election petition would lie—Whether proper proceedings are not by way 
of quo warranto — Georgetown Town Council Ordinance {No. 44 of) 1918, 
sections 58, 72, 75—Parliamentary Elections Act, 1888, section 5 — Municipal 
Corporations Act, 1882, sections 73, 87, 92 (1) and 225—"Premises"—Meaning 
of—Whether confined to a single building— Ord. No. 44 of 1918, section 13 (3)—
"Residence Therein"—Meaning of—Qualification of Councillor —Ord. No. 44 of 
1918, section 8 (1)—Proper construction of—Rental value—Meaning of— Value in 
the open market—Actual rent paid—Effect of Rents (Restrictions) Ordinance 
1922—Standard rent. 

The election of a Councillor who is not duly qualified may be questioned by 
way of an election petition. 

By section 8 (1) of Ordinance No. 44 of 1918, it is provided that the qualifi-
cation for election as a member of the Council shall be inter alia "tenancy or 
occupation of premises within the city, the rental value whereof is not less than 
thirty dollars a month such   tenancy or occupation to include residence therein 
for six months immediately preceding the election."  

Held, that the words "such tenancy or occupation to include residence therein 
for six months immediately preceding the election" could only be construed as 
meaning that the candidate (1) must reside in the premises tenanted by him (2) at 
a rental value of not less than thirty dollars a month (3) during the whole period 
referred to. Further, that the word "premises" is limited to one building in which 
the candidate resides, and cannot include Chambers which are no part of that 
building. 

In determining the rental value the court is not bound by the actual rent paid. 
Due regard would be paid to (a) the evidence of witnesses as to what rent would 
be obtainable for the premises in open market, and (b) the standard rent fixed by 
the Rent (Restrictions) Ordinance, 1922. 

Election Petition by George Walter Wood (a) for a declaration that 
Premio Augustine Fernandes, Barrister-at-law, was not duly elected and 
returned as Councillor for Ward No. 9, Alberttown and Queenstown, in the 
city of Georgetown, on the ground that he lacked the necessary 
qualification prescribed by section 8 (1) of the Georgetown Town Council 
Ordinance, No. 44 of 1918, and (b) for an order declaring the other 
candidate, Alfred Tobias Phillips, to be duly elected. The nomination day 
was on the 2nd December, 1924, and the election took place on the 8th 
December. The respondent, Premio Augustine Fernandes, was the tenant 
of, and resided in, premises situate at 46, Croal Street, in the ward of 
Stabroek, Georgetown, from October, 1922. He paid as rent the sum of $25 
per month up to the month of October, 1924. On the 6th day of December, 
1924, he paid the sum of $30 as rent for November. The rent was accepted 
by the landlord. The respondent rented chambers in the Lacytown, 
Robbstown and Newtown 
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ward in respect whereof he paid $12 per month as rent. E. M. Duke, for the 
respondent objected that the petitioner had mistaken his remedy. The 
proper procedure should have been by way of quo warranto which was the 
only method of questioning an election where the ground alleged was want 
of qualification. It was not possible to have an election petition under the 
Parliamentary Elections Act, 1868, in respect of want of qualification as 
there was no qualification for members of Parliament, Section 75 of the 
Georgetown Town Council Ordinance, No. 44 of 1918, is taken from 
section 5 of that Act, and should not bear a different construction. 

P. N. Browne, K.C., for the petitioner. 

G. J. de Freitas, K.C., in reply. 

The Court decided to postpone its decision on the preliminary objection 
until after the petition was heard. 

P. N. Browne, K.C., (B. B. Marshall with him) for the petitioner Wood. 

G. J. de Freitas, K.C., and S. J. Van Sertima (E. M. Duke with them) for 
the respondent Fernandes. 

Cur. adv. vult. 

BERKELEY, J.: This petition is brought under the Georgetown Town 
Council Ordinance, No. 44 of 1918. 

The petitioner alleges that the respondent was not at the date of his 
nomination and election or at the present time a tenant of premises of the 
rental value of thirty dollars per month nor has he resided in such premises 
for six months immediately preceding the election as required by law. He 
further alleges that Alfred Tobias Phillips was fully and duly qualified to 
be nominated and elected as a councillor for Ward No. 9—Albert Town 
and Queenstown. 

He therefore prays that it be determined that the respondent was not 
duly returned or elected and that his election be declared null and void and 
that the said Alfred Tobias Phillips was duly returned and elected as 
councillor for the said ward. 

A preliminary objection is taken on the ground that an election petition 
cannot lie where the question involved is want of qualification. That the 
proper procedure is by way of a writ of quo warranto under the common 
law. 

It is argued that section 75 of the Georgetown Town Council 
Ordinance is limited to sections 58 and 72 or in the alternative to procedure 
only. This section (which is taken from the Parliamentary Elections Act, 
1868, section 5) provides that the peti- 
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tion complaining of undue return or undue election of any councillor 
hereinafter called an election petition, may be presented to the Supreme 
Court of British Guiana within seven days after such return or election by 
any one or more of the following persons, that is to say: (1) Some person 
who voted or had a right to vote at the election to which the petition relates, 
or (2) Some person who claims to have had a right to be returned or elected 
at such election or (3) Some person who alleges himself to have been a 
candidate at such election. 

It is clear therefore that under section 5 of the Parliamentary Elections 
Act, 1868, a petition complaining of an undue return or undue election of a 
member to serve in Parliament could be dealt with without resorting to a 
writ of quo warranto, and if at a parliamentary election why not at a Town 
Council election where the provisions of the Act and the Ordinance are 
identical? Counsel has cited two cases Regina v. Ireland (1868) L.R.3.Q.B. 
130 and Regina v. Tugwell (1868) L. R. 3 Q.B. 705 in which the procedure 
was by way of quo warranto. These cases were brought under 5 & 6 
William IV. Ch. 76. and apparently there was no provision in the statute for 
an election petition. The councillor in each case had assumed office. 

It is further argued that although a special election court has been 
constituted by the Municipal Corporation Act, 1882, (45 and 46 Victoria, 
Ch. 50, section 92 (1)) for the trial of municipal election petitions; the 
procedure is always by way of quo warranto, and attention is drawn to the 
footnote in Halsbury's Laws of England, volume 12, paragraph 948: 
"Where a person has been duly elected in form and so as to render the 
office to which he has been elected in fact full of him though he was not 
qualified for election and is not qualified for the holding of such office, a 
mandamus for the holding of a new election will not lie, at any rate not if 
the office is such that a writ of quo warranto would lie in respect of it (R. 
v. Beer, Manson's Bankruptcy and Company cases, volume 10, 263) 
following R. v. Chester Corporation (1855) 25 L. J. Q. B. 61 and R. v. 
Welshpool Corporation (1876) 35 L. T. 594." It is to be noticed that section 
225 of the Act refers to the writ of quo warranto against any person 
claiming to hold a corporate office. In R. v. Beer (supra) Lord Alverstone, 
Chief Justice, referred to R. v. Chester Corporation and R. v. Welshpool 
Corporation (supra) where it is said to be "an inflexible rule of corporation 
law that where an officer has been de facto elected, and has accepted office 
and acted this constitutes a case of plenarty unless the election is merely 
colourable." Section 87 of this Act provides that a municipal election may 
be questioned by an election petition on the ground (c) that the person 
whose election is questioned was at the time 
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of the election disqualified. Lord Alverstone, Chief Justice, on page 267 of 
the report in (1903) 10 Manson says, "Now section 87, upon which the 
main argument in the case arose, enacts that in the case of a person 
disqualified for being elected may be questioned by, and shall not be 
questioned except by an election petition. I think counsel who showed 
cause is well founded in his contention that a disqualification making the 
election void can only be urged by an election petition. But though an 
election petition has for this purpose superseded the remedy by quo 
warranto, it is clear from sections 73 (which refer to both election petition 
and quo warranto) and 225 (referred to earlier in this decision) that for 
some purposes a remedy by quo warranto exist. The question is whether 
section 87 has abolished the old procedure and substituted an election 
petition for a quo warranto in the case of a disqualified person holding or 
being in office where the election is not questioned. I do not think it has 
done so. If it was intended to take away the appropriate remedy by quo 
warranto applicable to the case of a man actually holding office, though 
disqualified, clear words would have been used. But this has not been done 
while on the contrary, the two sections to which I have referred assume that 
the remedy by quo warranto still exists for some purposes." 

The authorities as well as the cases referred to shew that in England 
where a councillor has assumed office the procedure is by writ of quo 
warranto, which is provided for by sections 73 and 225 of the Municipal 
Corporation Act, 1882, Ch. 50, which constituted an election court under 
section 92. There is no such provision in any local ordinance. Until 1916 
the Roman-Dutch Law was the common law of this colony and a writ of 
quo warranto was unknown under that law. Objection to any undue return 
or undue election of any councillor by petition was provided for by the 
Georgetown Town Council Ordinance, 1898, (section 74). This Ordinance 
was repealed by the present ordinance, and section 75 corresponds with 
section 74 of the 1898 Ordinance. If the legislature had intended that a writ 
of quo warranto should be issued in cases where a councillor was actually 
in office, one would expect to find provision for such procedure in the 
1918 Ordinance as was done in England under the Municipal Corporations 
Act, 1882. 

The objection is overruled. 
The evidence establishes that the petitioner was entitled to vote at the 

election of a councillor for Ward No. 9—Albert Town and Queenstown on 
the 2nd and 8th December, 1924. That the respondent and Alfred Tobias 
Phillips were candidates for election for that ward. That the respondent 
obtained 95 votes and the said Alfred Tobias Phillips 86 votes. That the 
returning officer 
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after the close of the poll declared the respondent elected. That the second 
Alfred Tobias Phillips is a registered voter for the said ward and was duly 
qualified to be elected as a councillor for that ward. 

The question which this court has to decide is the interpretation to be 
placed upon section 8 (1) of the ordinance which reads: "The qualification 
for election as a member of the council shall be possession by such 
member or his wife under a title by grant from the Crown, Transport, 
Letters of Decree, inheritance ab intestato vel ex testamento, or devise of 
premises within the city of the appraised value of fifteen hundred dollars or 
upwards over and above the amount of any mortgage, or tenancy, or 
occupation of premises within the city, the rental value whereof is not less 
than thirty dollars a month such tenancy or occupation to include residence 
therein for six months immediately preceding the election." The respondent 
is qualified as a voter and it is admitted that his claim to be qualified as a 
councillor is limited to the latter part of this section, viz., by tenancy or 
occupation of premises within the city the rental value whereof is not less 
than thirty dollars a month, such tenancy or occupation to include residence 
therein for six months immediately preceding the election. He was the 
tenant of premises situate at lot 46, Croal Street, Georgetown, from 
October, 1922, to the date of the election (8th December, 1924). He paid as 
rent $25 per month up to 31st October, 1924, and on 6th December he sent 
a cheque for $30 as rent for the month of November which was accepted 
by his landlord, He rents chambers in the city in respect of which he pays 
$12 a month. 

Counsel for the respondent submits that the construction to be placed 
on this part of the section is that any person who at the time of the election 
is a tenant or occupier of premises, that is, of one or more buildings, one or 
more lots of land in the city, the aggregate rental value of which is $30 per 
month is qualified to sit as a councillor provided he resided in the city for 
six months immediately preceding the election. 

Under the Georgetown Town Council Ordinance, No. 25 of 1898, the 
qualification of a councillor was limited to a property qualification of 
$1,500 (section 8). By Ordinance No. 17 of 1914 section 8 was repealed 
and the new section 8 after the word "upward" in the old section, reads 
"over and above the amount of any mortgage or occupation of premises 
within the city the rental value whereof is not less than thirty dollars a 
month. Provided that the occupant has resided in the same premises during 
the six months immediately preceding his being elected as a councillor." It 
is clear from the words "same premises" that "occupation of premises 
within the city" in this section is limited to the occupation of 
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one building within the city and that the rental value of that one building 
must not be less than $30 per month and that residence as required by the 
section is limited to that one building. This Ordinance (No. 17 of 1914) 
was repealed by the present ordinance (No. 44 of 1918), section 8 is the 
same as section 8 in the repealed ordinance with two exceptions: (1) the 
words "or tenancy" immediately precede the words "or occupation of 
premises within the city," and (2) instead of the proviso it reads "such 
tenancy or occupation to include residence therein for six months 
immediately preceding the election." This section is set out in full in the 
earlier part of this decision. 

I am unable to accept the construction suggested by counsel. If the 
legislature intended "residence" to be in the city it would have adopted the 
proviso in section 8 of No. 17 of 1914 and applied it to both tenancy and 
occupation, which are two distinct qualifications, or would have omitted 
the words "such tenancy or occupation." If either of these had been done 
then the submission of counsel might be sound, I hold that the use of the 
words "such tenancy or occupation to include residence therein for six 
months immediately preceding the election," can only be construed as 
residence in the premises tenanted by the respondent at a rental value not 
less than thirty dollars a month during the whole period referred to. It 
follows that the word "premises" in the latter part of this section is limited 
to one building in which he resides and cannot include chambers which are 
no part of that building. "Residence" is used in law to denote the fact that a 
person dwells in a given place. It connotes the idea of home or at least of 
habitation and need not necessarily be permanent or exclusive. (Byrne's 
Law Dictionary, 768). 

Reference has been made to section 13, (3) of the present ordinance. 
This sub-section provides that "for the purpose of the aforesaid 
qualifications, the word "premises" means any land or land and building." 
No question can arise about "land and building" but as to land only. It will 
be quite time to deal with this point when it arises. 

As to rental value. The actual rent paid is an element of proof to be 
taken into consideration. The evidence of witnesses is also to be 
considered. The witnesses examined in this case vary as to the rental value 
of the premises. They range between $25 and $40, one witness says $30, 
but the "Increase of Rent (Restrictions) Ordinance, 1922, would make it 
$25." It is submitted that the premises would easily fetch a monthly rental 
of $30 and that in this particular case the Rents (Restrictions) Ordinance, 
1922, was the only reason for the rent remaining at its present figure ($25). 
It is said that the ordinance has no bear- 
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ing whatever on the real rental value of the premises. With this I cannot 
agree. The law of this colony has fixed a standard rent in respect of certain 
tenancies and this court cannot ignore that standard rent which must 
necessarily affect the rental value of certain premises, I find that the rental 
value is $25 per month. 

I find that the respondent Premio Augustine Fernandes was not duly 
elected and so far as his election is concerned it is void. 

There were only two candidates for election and this being so I find 
that the other candidate Alfred Tobias Phillips being duly qualified was 
duly elected as councillor for Ward No. 9—Albert Town and Queenstown. 
(No. 44 of 1918, section 77 (2)). 

The respondent must pay the costs. 

                 Respondent's election void. 

A. T. Phillips declared elected. 

Solicitor for petitioner, J. Eleazar.  

Solicitor for respondent, J. Gonsalves. 
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     REED v. VIEIRA. 

[No. 116 OF 1925.] 
1925. APRIL 25; MAY 5.   BEFORE DOUGLASS, J. 

Pleadings—Counterclaim—Amount exceeding $250—Defence and counterclaim 
signed by counsel only—Whether Rules of Court complied with—Order 17, rule 6—Master 
and servant—Wages—Shop clerk—Whether depreciation in stock is a defence—Striking 
out allegation—Striking out counterclaim—Accounts—Writ for wages—Inexpedient to 
delay a claim for wages—Rules of Court, 1900, Order 17, Rules 4 and 29—Defence— Set 
off—No counterclaim—Set off exceeds the claim—Whether judgment may be entered for the 
balance—Order 19, rule 13. 

By rule 6 of Order 17 of Rules of Court, 1900, it is provided that "every pleading shall 
be signed by a barrister and the solicitor of the party, and shall not be received by the 
registrar if not so signed unless the Court or a judge shall see fit in any case to dispense 
with such signatures: provided that, where the amount or value claimed shall not exceed 
$250, it shall be sufficient if the pleadings are signed by the barrister or solicitor of the 
party." 

R. filed a specially indorsed writ against V. for an amount less than $250. V. obtained 
leave to defend. He appeared in person and gave the chambers of his counsel as his 
address for service. He then filed his defence and a counterclaim for accounts. One of the 
specific items charged against R. was that he had not accounted for a depreciation—to 
the extent of $2,000—of stock which had been entrusted to him by V. The defence and 
counterclaim were not signed by a solicitor, but by counsel only. 

Held, that the counterclaim was in respect of a sum exceeding $250, and that the 
provisions of the Rules of Court were not complied with. 

The plaintiff sued the defendant for wages. In paragraph 8 of the defence the defendant 
stated that there was a depreciation in stock to the extent of $2,000 while the plaintiff was 
in the defendant's service. The defendant counter-claimed accounts during such period. 

By Rule 4 of Order 17 it is provided that "the Court or a judge may, on the application 
of the plaintiff before trial, if in the opinion of the Court or judge such setoff or 
counterclaim cannot be conveniently disposed of in the pending action, or ought not to be 
allowed, refuse permission to the defendant to avail himself thereof;" and by rule 29 that 
"the Court or a judge may at any stage of the proceedings order to be struck out or 
amended any matter in any indorsement or pleading which may be unnecessary or 
scandalous or which may tend to prejudice, embarrass or delay the fair trial of the 
action." 

Held, (1) that the mere fact of a depreciation in stock would not be a defence to a claim 
for wages due, and that that allegation must be struck out. 

(2) that it was expedient that the trial of a claim for wages should not be delayed 
unnecessarily, that the counterclaim for accounts would so delay it, and that the 
counterclaim was therefore embarrassing and must be struck out. 

Application by the plaintiff to strike out the defence and counter-claim 
on the grounds (a) that the counter-claim could not be conveniently 
disposed of in the action and ought not to be allowed; and (b) that the 
defence and counter-claim did not comply with the Rules of Court 
governing pleadings and were irregularly filed in the Registry of Court. 

The plaintiff had sued the defendant on a specially indorsed writ for the 
sum of $250 as wages from the 1st July, 1924, to the 12th March, 1925, in 
the capacity of a counter-clerk to the defendant at various shops in the 
Potaro Mining District. Leave to defend was granted. In his defence the 
defendant denied indebtedness in the sum claimed and pleaded as 
follows:— 
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"2. That in the month of July, 1924, the defendant employed Claude 
Alexander Reed, the plaintiff herein, to work as a counter clerk at 
Kuriebrong shop Potaro district at a salary of $25 per month," and the 
defendant outlined the duties assigned him. 

"3. That the plaintiff was expressly directed not to credit the 
defendant's goods to any one or to carry on any other business whilst in the 
employ of the defendant, but to hypothecate diamonds for his employer for 
goods or cash and also to sell goods for cash for which certain books were 
delivered to him to keep a strict account. 

"4. That the plaintiff in exceeding his said duty and direction entered 
into a partnership arrangement with various pork-knockers to defraud the 
defendant. 

"5. That the plaintiff was employed by the defendant at the various 
shops mentioned by him in the particulars of his statement of claim. 

"6. On or about the 20th February, 1925, at Amatuk shop the defendant 
found in the plaintiff's possession private memorandum slips showing 
private credits given by plaintiff of the defendant's goods to various 
persons many of whom could not be found in the district amounting to 
$176.09; also private accounts found on loose sheet paper showing further 
credits to the extent of $745.86. None of these entries have been made in 
the books furnished by the defendant to the plaintiff. 

"7. When the plaintiff was asked to explain credits he said they were 
all paid in diamonds but on calling on the plaintiff for the diamond books 
there were no entries at all for the said amounts, neither was the plaintiff 
able to supply the defendant with any cash representing the alleged credits, 
nor with any diamonds or cash whatsoever. 

"8. The defendant took a stock of the goods of the said shop in the 
presence of the plaintiff which showed a shortage of about $2,000 during 
the employment of the plaintiff by the defendant. 

"9. That the plaintiff has not accounted to the defendant either for these 
credits or the amounts they represent, and in consequence of the 
defalcations aforementioned the plaintiff was dismissed from the service of 
the defendant." 

The defendant counter-claimed accounts from the 1st July, 1924, the 
date of the plaintiff's employment, to the 20th February, 1925, the date of 
his dismissal. In support thereof he relied on paragraphs 2 to 9 of the 
claim. The defence and counterclaim were signed by counsel only. 

P. A. Fernandes, for the applicant (plaintiff). 
J. S. McArthur, K.C., for the respondent (defendant). 

Cur. adv. vult. 
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DOUGLASS, J.: This was an application on behalf of the plaintiff to 
strike out (1) the statement of defence, or (2) the counterclaim; the grounds 
of the application with regard to the whole defence being that the defence 
and counter-claim had been irregularly filed and did not comply with the 
Rules of Court, and with regard to the counter-claim that it could not be 
conveniently disposed of in the pending action. 

The first grounds are founded on the requirements of Order X., rr. 8 & 
14 and Order XVII, r. 6. The rules under Order X. read as follows:— 

R. 8. "The solicitor of a defendant appearing by a solicitor shall state in 
such memorandum his place of business and a place to be called his 
address for service." 

R. 14. "A defendant who has appeared to a writ specially indorsed 
under the provisions of Order IV., r. 6, and has obtained leave to defend, 
shall at or before the filing of his statement of defence, files a 
memorandum containing his address for service." 

On the 4th April, 1925, the defendant obtained leave to defend the writ 
specially endorsed for an amount under $250, and on the same date a 
memorandum was filed containing the name of Mr. McArthur, K.C., as 
counsel for the defendant, with an address for service on the defendant, so 
far the proceedings appear correct, but, it is argued, that as the defence 
filed on the 9th April, shows a counter-claim which far exceeds $250, it 
should under Order XVII., r. 6, have been signed by a solicitor as well as a 
barrister and was wrongly received by the registrar. It certainly seems to 
me it would be an evasion of the rule if a party were enabled to make an 
independent claim for an amount exceeding $250 by treating it as a setoff 
or counter-claim and so avoid employing, a solicitor. 

Next, to deal with the substantial application to strike out, which is 
made under Order XVII., rr. 4 & 29. In the first place it would appear that 
the defence as contained in paragraphs 6 and 7 of the defence is in the 
nature of a set-off, i.e., a cross claim for a liquidated amount and arising 
out of the same transaction as the claim, and, coupled with the defence that 
the plaintiff was dismissed from service for defalcations, would be a good 
defence to the claim. 

Paragraph 8 of the defence gives no details of a bare assertion and the 
mere fact of a depreciation in stock would not be a defence to a claim for 
wages accrued due. It is true that it has been held that a counter-claim by 
way of defence may be allowed whether or not it is connected with or of 
the same character as the plaintiff's claim and whether it sounds in 
damages or not (Gray v. Webb, 1882, 21 C.D. 802), but there is a 
discretion in the court or a judge to refuse permission to the defendant to 
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avail himself thereof which is strengthened by the provision contained in 
Order XVII., r. 29. I am of opinion that not only is the counter-claim 
embarrassing consisting as it does of a demand for accounts to be taken—
for which as pointed out by learned counsel special provision is made in 
our Rules of Court— but that it is expedient that the trial of an action for 
wages should not be delayed unnecessarily, and I shall accordingly order 
the counter-claim to be excluded without prejudice to any separate action 
in the matter, and that paragraph 8 be struck out as embarrassing and 
unnecessary, costs occasioned by the counter claim will be reserved until 
the trial of the action. And I further order the defence to be amended by the 
necessary endorsation of the solicitor for the defendant. I may be allowed 
to point out that under Order XIX., r. 13, the defendant is amply protected 
in respect of any difference of balance there may be between the claim and 
the set-off thereto. 

I extend time for filing reply to ten days from to-day. 
 
[An appeal to the Full Court has been lodged in this case.] 
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    [No. 266 OF 1924.] 

1925. MAY 2, 9.  BEFORE DOUGLASS,  J.  

Practice—Review of taxation—Mining dispute—Appeal—Taxation of costs—
General civil jurisdiction—Meaning of—Mining Ordinance, No. 34 of 1920, 
section 97—Mining Ordinance, No. 1 of 1903, section 78—Supreme Court 
Ordinance, No. 10 of 1915, section 46 (1)—Rules of Court, 1900, Order 46, rule 
16 (a)—Whether costs of a mining appeal taxable on the higher scale—Whether 
special direction should be given by Judge as to how the costs should be taxed—
Rules of Court, 1900, Order 46, r. 1—"Proceeding"— Whether a mining appeal is 
a proceeding. 

By section 78 of the Mining Ordinance No. 1 of 1903, it is provided that “the 
“fees and costs payable on appeals shall be the same as in cases within the 
“General Civil Jurisdiction of the Supreme Court.” 

By Order 46, rule 16 (a) of the Rules of Court, 1900, as amended in 1910, it is 
provided that in any proceedings under any Ordinance, hot being an action, the 
Court or Judge, if empowered by such Ordinance to award costs may, so far as 
the amount of such costs is not fixed by any Ordinance, either direct payment of 
a fixed sum in lieu of such costs or direct that the amount of costs awarded be 
determined in accordance with the preceding Rules of this Order, or give such 
special directions as may be deemed just as to the determination of the amount 
of such costs. 

In 1915 the "general'' and "limited" civil jurisdictions of the Supreme Court 
were by sections 3 and 4 of Ordinance No. 10 of 1915 vested in the   Supreme 
Court and ceased to exist as separate jurisdictions.   

However by section 46 (1) of that Ordinance it is enacted that "the practice of 
the Court in its general civil jurisdiction shall be regulated by this Ordinance and 
by the Rules, and where no provision is made by this 
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Ordinance, by the rules or by any other statute the existing practice and pro-
cedure shall remain in force." 

By section 97 of the Mining Ordinance No. 34 of 1920, it is provided that "the 
fees and costs payable on appeals shall be the same as in cases within the 
General Civil Jurisdiction of the Supreme Court." 

Held, that the term "general civil jurisdiction" appearing in section 46 (1) of 
Ordinance No. 10 of 1915, means the whole of the Supreme Courts formerly 
divided jurisdiction, that the same meaning must be attached to the words in 
section 97 of Ordinance No. 34 of 1920, that consequently, the Mining 
Ordinance, 1920 does not indicate whether the costs should be taxed on the 
higher or the lower scale. 

Further, that the costs of an appeal from the Commissioner of Lands and 
Mines, the Assistant Commissioner or a Warden are not "fixed" by the Mining 
Ordinance, 1920. 

H. appealed from the decision of the Assistant Commissioner given on a 
complaint in a mining dispute under the Mining Ordinance, 1920, and the 
Mining Regulations. The appeal was dismissed "with costs." The respondents 
presented a bill of costs, modelled on the higher scale, for taxation, The Taxing 
Officer only allowed the disbursements on the ground that there was no finding 
by the judge as to the value of the property involved in the proceedings. The 
respondents appealed. 

Held, that in the absence of any special directions by the judge as to how the 
costs were taxable, the Taxing Officer was right. 

By Order 46, rule 1 of the Rules of Court, 1900, it is provided that "subject to 
the provisions of the Supreme Court Ordinance, 1893, and of these rules, the 
Court shall have full power to award and apportion costs in any manner it may 
deem just, and in the absence of any express directions by the Court costs shall 
follow the event of the action or proceeding." 

Held, that the word "proceedings" would certainly include matters coming 
before the Court under the Mining Ordinance. 

This was an application by Peter Jarad, Adolphus Crawford, Aaron 
Benn and Stephens Collins for a review of taxation of their bill of costs. 
Hubert Chester Humphrys had brought a complaint against the aforesaid 
Peter Jarad and others with reference to a mining dispute. The complaint 
was dismissed, and the complainant appealed. The appeal was dismissed 
on the 12th day of January, 1925, by Mr. Justice Douglass "with costs." 
The successful parties presented for taxation a bill modelled on the higher 
scale. H. C. Humphrys objected to the whole of the bill except in so far as 
it referred to disbursements. His objection was upheld by the Taxing 
Officer. 

S. J. Van Sertima, for the applicants. 
H. C. Humphrys, the respondent herein, in person. 

 Cur adv. vult. 
DOUGLASS, J.: The defendants being dissatisfied with the taxation of 

their bill of costs in the matter of the appeal proceedings under the Mining 
Ordinance No. 34 of 1920 have applied for a review of taxation under 
Order XLVI. r. 9. The registrar being of opinion that there was no finding 
by the judge as to the value of the property involved in the proceedings 
taxed the bill of costs at the disbursements only Lord v. DeFreitas 
(B.G.L.J. 5.12.11). 
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Mr. Humphrys for the plaintiff took preliminary objections to the 
review that the taxing officer had no jurisdiction to tax, for, (1) there was 
now no "general civil jurisdiction" of the supreme court as mentioned in 
section 97 of the Mining Ordinance, so the section must be read as if the 
words "general civil" were eliminated thus leaving the scale for taxation 
indeterminate, (2) that in any event under Order XLVI. r. 2 the fees, &c, 
prescribed are only receivable in every action, in fact the whole of Order 
XLVI. deals with "actions" only (and see r. 16), and that the present 
proceedings were not an "action," but started by a "complaint" specially 
provided in the Ordinance, and (3) it was to meet such cases that r. 16 was 
amended by r. 16a. which reads: "In any proceedings, &c," and he 
contended that the judge should have been asked to direct payment of a 
fixed sum, or to give some direction to the taxing officer, and that being 
wanting there could be no taxation or review of taxation. 

The said section 97 is a copy of section 78 of the previous Mining 
Ordinance No. 1 of 1903, which certainly seemed to indicate that costs of 
such appeals were to be taxed on the higher scale. In 1915 the "general" 
and "limited" civil jurisdictions of the court were by Ordinance No. 10 of 
1915 vested in the Supreme Court and ceased to exist as separate 
jurisdictions.    In section 46 (1) of that ordinance we find the same 
expression "general civil jurisdiction," where it can only be used to express 
the whole of the Supreme Court's formerly divided jurisdictions, and I see 
no reason why the same meaning should not attach to section 97, 
otherwise it must be treated as mere surplusage, this construction 
would give no indication of which scale of costs to tax under, 
which would have to be ascertained either by (1) the same method as 
prescribed in civil proceedings of the supreme court or (2) under Order 
XLVI. r.16a.  

An action is defined by Ordinance No. 10 of 1915 as meaning “a civil 
“proceeding commencing by filing a claim or in such other manner as may 
“be prescribed by the Rules, and include a suit.” Order XLVI. appears to 
indicate that this order applies to "actions" or "proceedings," 'proceedings' 
is a much wider term and difficult of precise definition, but it certainly 
would include matters coming before the court under the Mining Ordi-
nance, so that I am of opinion that the Rules under Order XLVI. would 
apply except where not specially confined to the case of "actions" and 
subject to Rule 16a. 

It seems to me that r. 16a. meets the case, it says that in any 
proceedings under any ordinance, not being an action—and the present 
proceedings are in that class—the courts if empowered by such ordinance 
to award costs—and section 94 and 97 of  the  ordinance  clearly  infer   if  
they do not actually 
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confer such power—may give certain directions "so far as the amount of 
such costs is not 'fixed' by ordinance." The only question then remaining is, 
have the costs been so fixed? I note that two expressions are used, "the 
amount of costs .  .  .  fixed." and the "amount of costs . . . determined," 
and I would take it that the distinction is that " fixed," is used as the more 
exact term leaving no doubt as to the exact sum denoted, whilst, 
"determined" gives scope for variation merely fixing the scale or indicating 
the basis for taxation. 

In Rodrigues v. Craig (1915, B.G.L.R. 100) the Solicitor General 
applied for costs to be fixed under rule 16a but the Chief Justice held that it 
only applied where costs had not been fixed by the ordinance and that 
under Ordinance No. 13 of 1893 costs for appeals from magistrates were 
"fixed." 

It will be gathered from the construction I put upon section 97 that I 
am of opinion that costs of appeal from the Commissioner of Lands and 
Mines or his officers are not costs that are fixed by the Mining Ordinance, 
1920. 

I therefore make no order for review of taxation, and allow Mr. 
Humphrys $10 for his costs of this application. 

Application refused 

Solicitors: E. D. Clarke, Cameron & Shepherd. 
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      RESAUL MARAJ v. BHUKLAL. 

[No. 356 OF 1924.] 

1925.   MARCH 18, 25, 30, 31; APRIL 1, 3, 28, 29; MAY 27. 

   BEFORE BERKELEY, C.J. (ACTING). 

Sale of land—Written contract for—Antecedent verbal agreement not 
properly drawn up—Mistake—Rectification of agreement—Specific performance 
of agreement as rectified— One suit—Civil Law of British Guiana Ordinance No. 
15 of 1916, section 3 (4) (e) —Whether jurisdiction in this colony to grant specific 
performance of a contract with a parol variation as in England—Judicature Act, 
1873, section 24 (7) —Whether applicable in this colony—Rules of equity—
Ordinance No. 15 of 1916, section 3 (2). 

Since the Judicature Act, 1873, a plaintiff in England can sue for specific 
performance of a contract with a parol variation. 

Where owing to a mistake common to both parties to a contract it does not 
express the true bargain between them, the Court in England has jurisdiction, 
since the Judicature Act, 1873, to rectify the contract and to order specific 
performance of it as rectified, although, apart from the rectified contract, there is 
no memorandum sufficient to satisfy the Statute of Frauds. 
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By section 24 (7) of the Judicature Act, 1873, it is provided that "The High 
Court of Justice and the Court of Appeal respectively, in the exercise of the 
jurisdiction vested in them by this  Act in every cause or matter pending, before 
them respectively, shall have power to grant, and shall grant, either absolutely, 
or on such reasonable terms and conditions as to them shall seem just, all such 
remedies whatsoever as any of the parties thereto may appear to be entitled to in 
respect of any and every legal or equitable claim properly brought forward by 
them respectively in such cause or matter: so that, as far as possible, all matters 
so in controversy between the  said  parties  respectively may be completely and 
finally determined and all multiplicity of legal proceedings concerning any of 
such matters avoided" and it is enacted by section 3 (2) of Ordinance No. 15 of 
1916, that "the Supreme Court of British Guiana shall administer the doctrines 
of equity in the same manner as the Supreme Court of Justice in England 
administers the same at the date hereof or at any time hereafter." 

Held, that the provisions of section 24 of the Judicature Act, 1373, have been 
adopted locally and that the Court has power to decree specific performance of a 
written contract with a parol variation. 

This was an action by the plaintiff for rectification of a written 
agreement and for specific performance thereof as rectified. The defendant 
Bhuklal was the owner by transport of Pln. Zeeland, and the holder of 
licences from the Crown in respect of the second and third depths of the 
said estate. The defendant had bought the three depths from the plaintiff 
Resaul Maraj in 1920 when the price of land was high, and he had passed a 
mortgage in favour of the plaintiff in respect of the unpaid purchase price. 
In 1923 the price of land had considerably decreased, and the defendant 
arranged with the plaintiff that on the defendant's passing title in favour of 
the plaintiff of the three depths of the estate, the plaintiff would cancel the 
said mortgage. A written agreement was then drawn up in which the only 
obligation imposed on the defendant Bhuklal was to execute a "legal and 
valid transport of Pln. Zeeland." Bhuklal transported Zeeland to the 
plaintiff and went out of possession of the second and third depths. He 
made many promises to transfer those two depths to the plaintiff, but never 
did so. In 1924 he definitely refused to execute the transfers and attempted 
to assert rights of ownership in the second and third depths of the estate. 

J. A. Luckhoo, K.C., for the plaintiff. 

J. S. McArthur, K.C., and A. B. Brown, for the defendant. 
 Cur. adv. vult. 

BERKELEY, ACTING C.J.: The plaintiff claims an order rectifying a 
written agreement entered into with the defendant and the defendant 
counter-claims the sum of $954.40 for rents received, fire wood cut, and 
trespass on the second depth of Zeeland plantation. 

2. This agreement sets out (1) that the defendant being indebted to the 
plaintiff in the sum of $7,780—($780 being in- 
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terest due on the mortgage) which the defendant was unable to pay off, it 
was agreed between the defendant and the plaintiff that in consideration of 
the defendant executing a legal and valid transport of Plantation Zeeland 
known as lot 18 with all the buildings and erections thereon. . . . save and 
except the rice crops and three buildings thereon the property of rice-
farmers who will pay their rent to the plaintiff, and (2) that the plaintiff 
agreed to cancel the said mortgage now held by him on the said Plantation 
Zeeland and to retake the said plantation for the  sum of $7,780. 

3. Zeeland plantation consisted of three depths, and was owned by 
plaintiff. The first depth was transported to him by the previous owner and 
the second and extra depths were transferred to him by the Commissioner 
of Lands and Mines at the request of the owner who held these depths 
under a licence from the Crown. In 1920 the plaintiff sold this plantation to 
defendant and transport and transfer were effected in the usual way. The 
purchase price was $12,200. Defendant paid $5,200 to plaintiff leaving a 
balance of $7,000 which he secured to plaintiff by a mortgage dated 18th 
December, 1920, of the three depths. It is common knowledge, and it is 
admitted by defendant, that about this time plantations were selling at an 
inflated price and that in 1922-23 they had considerably declined in value. 
In this year (1923) defendant desired to sell and plaintiff agreed to 
purchase. It is common ground that on 14th September, 1923; the 
defendant went to the plaintiff's store in Georgetown and there discussed 
the sale to him of Plantation Zeeland. Defendant and his witnesses said that 
plaintiff agreed that he should take back the transported property" (that is 
the first depth). They further say that on several occasions plaintiff said he 
was only purchasing the first depth. I am unable to accept this evidence as 
true. The plaintiff and his witnesses say that defendant said he could not 
pay his debts and asked him to take back all his property and that he agreed 
to do so for the amount of the mortgage and the interest due thereon. It is 
highly improbable that he would purchase only the first depth for the 
amount due when this amount was secured to him by a mortgage of the 
whole plantation. 

4. Transport was passed and plaintiff was put into possession of the 
plantation. The cattle and cow-pen belonging either to the defendant or his 
brother Mooklal (who had been in charge of the plantation) were removed 
from the second depth. It is now said that this was done as so many were 
dying. The rents were collected by the plaintiff and some of these rents 
were due to occupation of part of the second depth. In the written agree-
ment provision for such payment is made. It is now said that it was agreed 
that plaintiff should repay himself in 1923 half of the 
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expenses incurred on passing transport. In the agreement however this 
payment is not limited to 1923. On more than one occasion defendant was 
asked by the plaintiff to go to the Lands and Mines Department with the 
view of having the licence for the second and extra depths transferred to 
him. On the first occasion he said he had a sore leg (which was shown to be 
true) and promised to go when he was well. On another occasion he said he 
was busy looking after machinery. On 20th September, 1924, plaintiff's 
lawyer wrote to defendant requiring him to transfer the licence without 
delay. Defendant admits that he received this letter and took no notice of it. 
Soon after this (the plaintiff having been in possession for about one year), 
the defendant went to the plantation and without any notice to tenants 
directed them to pay the rents for 1924 to him. He admits that he did this. 
Eventually he was arrested and charged before the magistrate. 

5. As to the counter-claim (a) is $300 for rents received and (b) is 
$134.40 for firewood cut both in connection with the second depth—a 
claim made only when the writ of summons had been filed by plaintiff. 

6. Counsel for defendant submits that the court cannot rectify a written 
agreement as it would be granting specific performance of a written 
agreement with a verbal variation which the court cannot do. This 
submission is dealt with at some length by Lawrence, J., who says: “I am 
“of opinion that the weight of authority is in favour of the proposition that 
“since the Judicature Act, 1873, a plaintiff can sue for the specific 
“performance of "a contract with a parol variation.” (Craddock Bros. v. 
Hunt. 1922. 2 Ch. 822, and the cases therein referred to also); "United 
States v. Motor Trucks, Ltd., (1924. A. C. 196) in which their Lordships 
were of the same opinion. 

Counsel further submits that the Judicature Act, 1873, section 24, has 
not been adopted locally. It is true that in the "Civil Law of British Guiana 
Ordinance, 1916," no special reference is made to section 24 of the 
Judicature Act, 1873, but section 3 (2) provides that "The Common Law of 
the Colony shall be the Common Law of England as of the date hereof 
including therewith the doctrines of equity as administered at the date 
hereof or at any time hereafter administered by Courts of Justice in Eng-
land and the Supreme Court of British Guiana shall administer the 
doctrines of equity in the same manner as the Supreme Court of Justice in 
England, administers the same at the date hereof or at any time hereafter." 
I am of opinion that under this section the provisions of section 24 of the 
English Act have been adopted locally. 

I find that both   plaintiff   and defendant   intended that the 
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whole plantation should be included in the sale and that the defendant 
clearly understood when the written agreement was entered into that the 
second and extra depths were to be transferred to the plaintiff. I order 
rectification of the agreement by inserting the words "and transfer" 
immediately after the word "transport" in line 10 of paragraph 1 of the said 
agreement. I further order that the defendant forthwith request the Com-
missioner of Lands and Mines to transfer the said second and extra depths 
to the plaintiff. In the event of his failing to do so within three days as to 
one or both of these orders it is ordered that the Registrar of Court carry 
these orders into effect. 

The defendant is to pay the costs of this action and   the   costs of the 
rectification and transfer.   The counter-claim is dismissed. 

Judgment for plaintiff. 

Solicitors: F. Dias, E. A. W. Sampson. 
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    DEABREU v. BARTON. 

[No. 75 OF 1925.] 

 FULL COURT. 

1925.  MAY 8;   JUNE 6. 

BEFORE BERKELEY, C.J. (ACTING) AND DOUGLASS, J. 

Criminal Law—Knowingly keeping goods on which duty has not been paid—
"Knowingly"—Whether it only governs the word "keeping" or refers also to the 
non-payment of duty—Customs Ordinance (No. 7 of) 1884, sections 164 (6) and 
200. 

By section 164 (6) of the Customs Ordinance, 1884, it is provided that every 
person who knowingly keeps any prohibited, restricted or uncustomed goods 
shall be guilty of an offence under that Ordinance; and by section 200 that "on 
the hearing or trial of any information or complaint for an offence under this 
Ordinance or any Ordinance amending the same, it shall not be necessary to 
prove guilty knowledge, unless otherwise expressly enacted, but the onus of 
disproving the same shall be on the defendant." 

Held, that the word "knowingly" only qualifies the verb "keep," and does not 
affect the words "prohibited, restricted or uncustomed." 

Further, that in a charge for knowingly keeping uncustomed goods it is 
unnecessary for the prosecution to prove (a) that the duty on the goods has not 
been paid, or (b) that the defendant knew of such non-payment. 

This was an appeal by the defendant DeAbreu from the decision of 
Mr.  C.  H.  E.  Legge, Stipendiary Magistrate of the 
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Georgetown Judicial District. The defendant was convicted on a complaint 
by A. E. V. Barton, Comptroller of Customs, for unlawfully and knowingly 
keeping in a shop at lot 134, Waterloo Street, Georgetown, certain goods, 
to wit, 377/8 lbs. of leaf tobacco in respect of which the customs duty had 
not been paid. The facts and reasons of appeal sufficiently appear from the 
judgment. 

J. A. Luckhoo, K.C., (B. B. Marshall with him), for the appellant. 

H. C. F. Cox, Assistant to the Attorney General, for the respondent. 
 Cur. adv. vult. 

BERKELEY, ACTG. C.J.: This is an appeal by the appellant who was 
convicted by Mr. Legge, Stipendiary Magistrate of the Georgetown 
Judicial District, on a complaint that on the 21st January, 1925, she 
unlawfully and knowingly did keep in a shop at lot 134, Waterloo Street, 
Georgetown, certain goods, to wit, thirty-seven and seven-eighths lbs. of 
leaf tobacco the duty of Customs in respect of which had not been paid. 

The substantial ground of appeal argued by counsel for the appellant is 
that the respondent, the Comptroller of Customs, has not proved that the 
tobacco found in her shop was not duty paid. 

The cases relied on by Counsel are Regina v. Cohen and Regina v. 
Sleep (both in 8 Cox C.C. on p. 41 and p. 472 respectively). These cases do 
not apply to the present case. In both of them the charge was brought under 
9 and 10 William III., Ch. 41, that the defendant was in possession of naval 
stores marked with the broad arrow, and it was held that it was necessary 
for the prosecution to prove not only possession, but that the defendant 
knew they were marked with the broad arrow. A reference to the Act 
shows that there is no provision that the onus of disproving guilty 
knowledge shall be on the defendant as provided for under section 200 of 
the local Customs Ordinance. 

It has been held more than once in this Court that the word 
"knowingly" in section 164 (6) of the Customs Ordinance (No. 7 of 1884) 
qualifies only the verb "keep" and does not affect the words "prohibited, 
restricted or uncustomed." 

Under this section when the prosecution has proved knowledge of the 
keeping, the provisions of section 200 apply, that is "it shall not be 
necessary to prove guilty knowledge, unless otherwise expressly enacted, 
but the onus of disproving the same shall be on the defendant." See 
DePaiva v. Reid (A.J. 16th April, 

http://vv.lt/
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1910). Vieira v. Reid (A.J. 6th October, 1913) and Davis v. Low L.R.B.G., 
1916, p. 30). 

This last appeal was taken by Major, C.J., and a reference to the 
proceedings shows clearly that the words "negative his guilty knowledge" 
in the last two lines of paragraph 4 of the decision referred to the defendant 
not having shown that Customs duty had been paid. 

"It is an occurrence of every day to convict upon such evidence, and if 
the rule was otherwise, the laws would be completely inoperative. It is 
always competent to the defendant to prove his innocence, if he can, but 
the finding is prima facie evidence upon which these convictions proceed. 
If he does not prove his innocence, the law presumes his guilt from the fact 
of the goods being found concealed upon his premises." (Alexander, Lord 
Chief Baron in The Attorney General v. Siddon (1830) 1 Crompton and 
Jervis Reports, p. 220, 224, 225. 

Appeal dismissed with costs. 

DOUGLASS, J., concurred. 
Appeal dismissed. 
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[NO. 382 OF 1924.] 

1925. APRIL 30; MAY 1, 13, 15, 20; JUNE 11. 

BEFORE DOUGLASS, J. 

Evidence — Principal and agent—Letters passing between — Agent's reports 
to principal—Whether admissible—Adopted by principal—Grounds of 
admissibility— Credibility of the case set up by principal at the trial. 

An agent's reports to his principal are not evidence for the latter, and they ate 
not evidence against him unless the principal has adopted the statements therein. 

R. made a demand on H. for the price of goods sold and delivered by him to 
W., the agent of H. in the diamond fields. H. wrote to W. and was informed by 
him that he had bought the diamonds for cash from R. who gave him a receipt 
for them. H. pressed W. to send the receipt, but it was not produced. In an action 
brought by R. against H. the defence was a denial of any transaction between R. 
and W. 

Held, that the correspondence between H. and his agent W. was admissible in 
order to show that the defence set up at the hearing was improbable. 

The plaintiff Hubert Horatio Ross claimed from Ho-a-Shoo, Limited, 
the sum of $1,165 being the price of diamonds sold and 
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delivered by the plaintiff to the defendants—102 stones of 221/2 carats on 
the 30th August, 1924, at $30 a carat, and 142 stones of 421/2 carats on the 
2nd September, 1924, at $20 a carat. Under regulation 135 of the Mining 
Regulations, 1924, it is provided that “the holder of a licence to trade in 
“gold or precious stones shall be bound to keep a book in the form 
“approved by the Commissioner in which shall be recorded (a) the name of 
“every person from whom he buys any gold or precious stones; (b) the 
“number and date of the licence, mining privilege or concession of the 
“person from whom such gold or precious stones is or are bought from a 
“tributor, the name of the holder of the licence for the claim from which 
“such gold or precious stones were obtained, together with the number and 
“date of the receipt given for such gold or precious stones, and also, in the 
“case of precious stones, the number and date of the alluvial working 
“certificate relating to the area from which such precious stones were 
“obtained, (c) the date on which such gold or precious stones is or are 
“purchased, and a correct account of the weight of such gold or precious 
“stones.” The diamond register of the defendants showed that on the dates 
in question diamonds of the aforesaid carats were purchased by them as 
coming from the claims of one H. H. Ross. Certain diamonds were passed 
through the Department of Lands and Mines on the 1st and the 9th 
September, 1924, respectively which corresponded with the entries in the 
diamond register as aforesaid and with the particulars of the plaintiff's 
claim. The defence denied the purchase of diamonds and alleged that the 
diamonds were only entered in the name of H. H. Ross in order that the 
Mining Regulations might ex facie be complied with inasmuch as he had a 
claim licence. It is provided by regulation 136 of the Mining Regulations 
that “any holder or lessee of a claim or his agent duly authorised in writing 
“or any tributor may sell any gold or precious stones obtained from his 
“claim to any person holding a licence to purchase gold or precious stones 
“in the mining district: Provided that any lessee or tributor who sells any 
“gold to any person other than the holder of the claim from which it was 
“obtained or his agent shall notify the fact of such sale to such claim-holder 
“or his agent.” 

Contrary to the usual custom, the plaintiff received neither cash nor a 
cash order nor goods in exchange for the diamonds which, he alleged, he 
had sold to the defendants. 

J. A. Luckhoo, K.C., for the plaintiff. 
P. N. Browne, K.C., for the defendants. 

Cur. adv. vult 
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DOUGLASS, J.: The plaintiff is claiming a sum of $1,165 from the 
defendant firm for 47 carats of diamonds sold to their manager or agent, A. 
Wong, on the 30th of August and 2nd September, 1924, at Potaro. The 
defence to the claim is that the defendants never bought any diamonds on 
the dates in question or at any time from the plaintiff, except about a few 
stones, in all about 1 carat, from a man who represented himself as the 
plaintiff. The man referred to was Mr. Donald Wright who, as the evidence 
discloses, acted for and on behalf of the plaintiff on the alleged sale of 
diamonds. 

With the exception of an objection taken by Mr. Luckhoo for the 
plaintiff to the admission of certain evidence offered in the form of (1) 
letters passing between the defendant and their agent Wong—an objection 
afterwards withdrawn and (2) weekly business reports by Wong to his 
principals, the defendant firm, no question of law arises and it is for the 
court sitting as a jury to decide after hearing the facts offered as evidence 
by both parties whether they   entitle the plaintiff to a judgment in his 
favour. 

As the documentary evidence would have considerable weight in 
arriving at a decision, I will consider their admissibility in the first place. 
They consist of (1) a series of letters from the defendant firm to Wong 
commencing so far as we are concerned with one dated 9th October, 1924, 
and ending with one dated 5th November, 1924, and one letter in reply 
dated 11th October, and (2) two reports for the weeks ending 30th August 
and 6th September, 1924, respectively. As an exception to the rule that 
excludes "Hearsay evidence," Phipson in his 'Law of Evidence' (6. Ed.) 
states “in civil cases statements made out of Court by a party to the 
“proceedings or by a person connected with him,— as for an example an 
“agent—are admissible against, but not in favour of such party to prove the 
“truth of the facts stated, and he goes on to say no presumption of truth 
“arises with regard to the declarations of a party or his agents when 
“tendered as evidence in his own favour,” for instance a tradesman's 
shopbooks would not now be accepted in evidence in his favour except 
they are tendered, not to establish the truth of the declaration, “but as part 
of the res gestae, or as acts of ownership, or as showing good faith,” To 
come to the particular documents in this case, it has been held that an 
agent's reports to his principal are not evidence for the latter nor against 
him as admissions. Turner v. Hutchinson (1861) 3 L.T. 815) though if the 
principal has adopted the statements in the report they will be evidence 
against him, thus in Coates v. Bainbridge (1828. 5 Bing. 58) it was held 
that a letter from an agent to his principal which was adopted and acted on 
by the principal was admissible as essential to the explanation of the 
defendant's letter. Generally 
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with respect to documentary evidence, documents which are. or have been, 
in possession of a party, will be admissible against him to show, (1) his 
knowledge of, (2) his connection with and, (3) (in business matters) as 
prima facie admissions of their contents Wiedemann v. Walpole (1891, 2 
Q. B. 534 C.A.). On a consideration of cases referred to I am of opinion 
that (1) the letters are admissible in evidence, but that (2) the reports are 
not, at least not evidence of the truth of their contents, for two reasons: 
firstly they are in the nature of self-serving evidence, being declaration in 
favour of the party tendering them (Glynn v. Bank of England 1750. 2. 
Ves. Senr. 42), and secondly they are copies of extracts from certain books 
kept by the defendant's agent, and not themselves produced in evidence 
nor any explanation given for their being withheld, although the said agent 
was a witness for the defence. The case of Lefebure v. Worden (1750. 2 
Ves. Senr. 54), referred to by learned counsel for the defendants does not 
apply in the circumstances of the present case. 

To come now to the facts of the case, the plaintiff's case depends 
mainly upon the credit given to the evidence of his agent, McDonald 
Wright, his story is that on Saturday, 30th August, 1924, he went to the 
defendant's shop at Potaro Landing and sold to their agent Wong 102 
stones of 22 1/2 carats, at the rate of $30 per carat, and that he went again 
on the 2nd September and sold 142 stones weighing 24 1/2 carats in all, at 
$20 per carat, and that on both occasions Wong entered the transaction in 
the diamond book or register. A prospecting licence No. B10798 in the 
name of Hubert Horatio Ross, the plaintiff, was put in endorsed with 
permission of the Commissioner of Lands and Mines to Mr. Donald 
Wright to prospect thereunder. On the first occasion Wright says he was 
accompanied by one Percy Johnson, but that the second time he went 
alone, and that he took no receipt from Wong for the diamonds as he saw 
them entered against Ross's name in the diamond book, and thought that 
sufficient, it was the first time he had sold diamonds as agent for any one. 
This evidence is confirmed by Johnson, and by the entries in the diamond 
register (Ex. 'D,' a book that is kept in accordance with the Mining 
Regulations, 1924, r. 135), of the quantity and description of diamonds on 
the dates as named under the name of H. H. Ross as claim-holder. The 
evidence of J. A. Reece, who was an Officer of the Lands and Mines at the 
time, is also confirmatory of Wright's story—he states that exhibits 'E1' & 
'E2' are certified copies of entries for diamonds passed by the defendant's 
firm on the 1st and 9th September, 1924, respectively, with purchasers 
sheets attached signed by Wong. The totals on these sheets correspond 
with the totals of the two folios of exhibit 'D' in the diamond register, 
which latter 
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include the quantity of diamonds alleged to have been received from Ross, 
the plaintiff, as claim-holder on the 30th August and 2nd September 
respectively. 

On this evidence there would appear to be little doubt as to the 
genuineness of the claim, but Wong denies that he purchased any diamonds 
from Wright except 4 or 5 small stones to the extent of 1 carat, and here 
again one may note that the principal —i.e., the defendant firm—is entirely 
dependent upon the truth of its agent's story as supported by outside 
evidence, and the acts and representations of an agent bind the principal 
when they have been expressly or impliedly authorised or subsequently 
ratified by him; it has too, been held that if an act be within the agent's 
authority it will bind the principal even if done fraudulently, and even if for 
the agent's sole benefit, "no sensible distinction can be drawn between the 
case of fraud and the case of any other wrong." (Lloyd v. Grace. 1912. 
A.C., 716). 

Wong admits that Wright came to his shop, but says it was the 29th 
August and states that that was the first and only time he ever saw him, he 
however admits on cross-examination that he did see Wright again but 
could not say if it was the 2nd September, and he denies he ever saw 
Johnson, His practice on buying diamonds was first to enter the name of 
the owner with the number of licence in the diamond buyer's book (the 
book which was never produced), and later to copy entries into the 
diamond register, and that the entry of Ross's name was dated 30th August 
because he made it on that date although he (or Wright) came to the shop 
on 28th August. Wong also suggests that the prices of $30 and $20 per 
carat were improbable for the scheduled rates were for 41/2 stones to the 
carat $20, and for 1 stone of 3/4 carat, $30. His evidence is supported by F. 
A. Washington who attended to the shop, The defendant firm does not 
depend solely upon Wong's version of the transaction, but also upon 
extrinsic evidence of the usual form of business in connection with 
diamond buying, and upon a statement alleged to have been made by 
Wright to Chan, the agent of the defendant's firm at Tumatumari, and to L. 
Van Sertima, a Lands and Mines Officer, then Warden at Potaro. Evidence 
of the nature and practice of a business involved is admissible to ascertain 
the extent of an agent's authority, and in the present case it has been proved 
to be as follows, i.e., on a bargain being struck between the seller and the 
diamond agent, the former is either paid (1) in cash, (2) by cash order, (3) 
or in goods (which includes purchases previously made) or by a 
combination of any two or three of these, and that no receipt ever passes 
and that the seller's privilege or prospecting number is given where 
available, but that small quantities  of stones  are frequently lumped 
together and 
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entered under the name and number of some person already on the 
register. This proceeding is admittedly a breach of regulation 135, but as 
the witness Harris puts it: "It is too troublesome to follow and entails too 
much clerical work, and frequently pork-knockers do not bring their 
papers." The important part of Mr. Van Sertima's evidence, who should be 
and apparently is an independent witness, is as follows: “In September 
“about the 18th or 19th Wright met me at Tumatumari and told me Ho-a-
“Shoo's manager had asked him to allow them to use his name to pass 
“diamonds, and I should find his name in the book, he said nothing more. 
“A few days after I went up and called for register and had a look at it. . . .  
“I did not see Wright's name; and on cross-examination, my object was to 
“see whether regulations had been complied with when I looked at 
“register, I looked for Wright's name and paid no interest to any other 
“name. On subsequent visit I saw Ross's name, that was 11th October, and 
“I discussed the matter with Wong. Wong did not tell me he had paid for 
“the diamonds,” and on re-examination, “I sent Circulars to shopkeepers 
during last year that I would prosecute breaches of R. 135.” 

We now come to the events following the demand by the plaintiff of 
payment for the diamonds that was made in the defendant's office in 
Georgetown, what occurred there is not contested except that Mr. Ho-A-
Shoo, the secretary of the defendant firm, says it was Wright who was the 
spokesman, whilst the plaintiff says it was himself, and there is a conflict 
of evidence as to the date when the plaintiff first visited the office, it is 
possible that the first visit was at the end of September and the second on 
the 6th or 7th October, though the fact that the defendant's first letter on the 
subject of their agent was not until the 9th October leaves it doubtful, as 
the probabilities are that on such a claim being made that firm would 
scarcely have waited ten or twelve days to enquire about it. 

But whatever the date of the first interview it was before the date of the 
said letter to Wong and after the plaintiff's lawyer had notified Mr. Ho-A-
Shoo over telephone of Ross's claim. His conversation is of importance, 
and I will quote Mr. Ho-A-Shoo's evidence. It runs as follows: “Mr. 
“Luckhoo rang me up same day (i.e., of interview) he asked me if I had not 
“got the diamonds sold through Wright for Ross to our manager at Potaro. I 
“said diamonds had been shipped through us. Luckhoo explained that he 
“meant diamonds had been sold up there, and referred to register of Lands 
“and Mines. I asked him if there was any order, and he asked me if there 
“was a receipt, I said I would make enquiries, it would take a week. I wrote 
“to Wong next opportunity; and on cross-examination after stating that 
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Mr. Luckhoo had rang him up a second time in October he continues, “I 
“replied I had a receipt given by Ross for payment of diamonds, you then 
“ask me to write to Manager for receipt as Ross asserted he never gave 
“any. I received no receipt from Wong.” Then on the 9th October Mr. Ho-
A-Shoo wrote to Wong as follows: “Georgetown, 9th October, 1924, A. 
“Wong, Esq. Potaro landing, Sir, please give the following immediate 
“attention and reply promptly. One Mc Donald Wright alleged that on the 
“30th August, 1924, he gave you 102 stones 22 1/2 carats, to be delivered 
“in Georgetown to H. H. Ross also 2nd September, 1924, 142 stones— 
“221/2 carats. The name of H. H. Ross certainly appears in the Lands and 
“Mines statement attached to our two permits when the two lots were 
“shipped, of course we feel right away that these men have no claim for 
“they can produce no document or anything and to-day is the first we hear 
“of this and the first we have seen of them, and Mr. J. Luckhoo evidently is 
“handling the matter. Mr. J. E. Low writes you separately on the subject. 
“For all the diamonds shipped to us to date, we find that every report re 
“diamonds is in perfect order, every stone paid for, whether given in cash, 
“goods or order all entered through the cash account but we believe since 
“no record of Wright's or Ross' name in any of yours, that you went against 
“Mr. J. Low's instructions and merely had Wright as a convenience in 
“passing those diamonds through his book hence this attempt on Wright's 
“part to make out that he sold you diamonds and received no cash, order or 
“anything. We expect to hear from you early. Yours Ho-A-Shoo, Ltd., per 
“F. Y. Ho-A-Shoo.” 

On the 10th October he wrote again to Wong about other matters but 
says, "We await reply re H. H. Ross and Wright," and between the 15th 
and 16th October a letter dated 11th October was received from Wong 
which reads as follows: “Yours dated the 9th just received and contents 
“noted. The man McDonald Wright did not give me diamonds to be 
“delivered in Georgetown to H. H. Ross. A man by the name of H. H. Ross 
“sold me on the 30th August, 1924,102 stones—221/2 carats also on the 
“2nd September, 1924, 142 stones—241/2 carats. These two lots of 
“diamonds were paid for in cash, and a receipt taken for the amount paid. 
“Yrs., faithfully, A. Wong.” 

On 17th October Mr. Ho-A-Shoo writes to Wong: “Yours received. 
“Noted, that with respect to McDonald Wright you do not know him at all, 
“and that your receipt for the two lots of diamonds shows the name of H. 
“H. Ross, and that in both instances you paid him all in cash. Please send 
“down the receipt by next steamer without fail. You might give us a. 
“description of H. H. Ross.” 
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And again on the 24th October “We trust you have sent Ross' receipt, 
we hope to get it to-day,” and on the 29th October “We anxiously await the 
“receipt of H. H. Ross asked for in ours of the 17th, why have you not 
“replied and why have you not sent the receipt. We also wrote you regard it 
“again on the 24th. . . .you must be aware that Ross is carrying on the case 
“and there is a likelihood of you having to come up to town as a witness.” 
And again on the 31st October, enclosed in a letter to B. Chan of the same 
date to deliver in person, “B. Chan has been relieved at Tumatumari and he 
“in turn relieves you. Take stock and hand over to him and come up to  
“Georgetown immediately, bring any books or paper that would be 
“necessary in your opinion to offer in evidence in our defence in matter re 
“H. H. Ross which is now before the court,” and another of the same date 
direct, “We sincerely trust by now that you have sent down H. H. Ross' 
“receipts for the two lots of diamonds, you have put us out greatly and we 
“have to pay the cost of one day's court owing to the absence of this receipt 
“which we have been expecting for the last week.” And again on the 5th 
November, “We hope you have received our letters (2) dated the 31st ult. 
and have given careful attention to the contents, especially H. H. Ross' 
matter.” 

On the 12th November he writes to B. Chan. Potaro Landing, “We 
expect A. Wong down by to-day's steamer,” and again on the 19th 
November, “it is usual when any of our employees come up to 
“Georgetown to bring with them a detailed statement of their account, 
“kindly send down A. Wong's by return.” 

In Wong's evidence he says he came to town on October 26th but that 
day is evidently wrong, for he must have arrived between the 12th 
November, when Mr. Ho-A-Shoo was expecting him, and the 15th 
November, when he made an affidavit to support an application for leave 
to defend this action. Chan says Wong left Potaro on the 12th November, 
and it takes 2 or 3 days to reach Georgetown. 

Benjamin Chan, referred to above, was the defendant firm's agent in 
charge of their Tumatumari shop, until he went to Potaro to relieve Wong 
early in November, 1924. He states that in September Wright met him at 
Tumatumari and said, “Wong at Potaro landing had done a wrong thing 
“with me. Once he went to sell diamonds and sold small quantity, and 
“Wong asked him for his licence number which he gave him to ship 
“diamonds. That on his way coming down he heard that Wong had 
“shipped diamonds, and entered a great quantity in his name, and he spoke 
“to Warden that he said he had sold Wong a quantity of diamonds. He 
“said it is a wrong thing 
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“Wong did, if he was a bad man he'd go to Lands and Mines and claim the 
“diamonds. I said how can you do that. He never said he'd sold that 
“quantity of diamonds,” and on re-examination “Wright cams in between 
“15th and 20th September. I can't say anyone was present. I did not know 
“him before . . . . I did not write to my employers until I heard about the 
“case, when Ho-A-Shoo wrote to Wong. I never told Wong about it I 
“relieved Wong in consequence of this case.” 

In considering the weight that should be given to Chan's evidence the 
correspondence about this matter of his principals with him is of 
importance and we find that on the “10th October Mr. Ho-A-Shoo wrote to 
“him as follows: Be careful if you pass stones or gold through any of the 
“men's book that you get a receipt for them. A case has arisen with us and  
“we believe that Wong passed his diamonds through a tributor's book and 
“now that the individual claims the diamonds or equivalent;” and again on 
the 29th of October, “Re Ross who alleges that he sold the landing 
“diamonds and got no return for same in carrying on the case, in the event 
“that A. Wong is called to Georgetown as a witness you will have to go up 
“to take charge so be prepared,” and again on the 31st October, “Proceed to 
“Potaro landing and take over stock and shop from A. Wong who will 
“come up to Georgetown. . . . On arrival at the landing look up our 
“correspondence of the 9th and 17th and 24th October, get the substance 
“matter re H. H. Ross, and note that we anxiously await the receipt which 
“A. Wong states is in his possession, send the receipt in a registered 
“envelope. . . . . .we have already acquainted you re H. H. Ross in ours of  
“the 10th . . . . enclosed is a letter which you must deliver to A. Wong 
“when you go up to the landing. Please go in to the matter re H. H. Ross 
“immediately, and report all you know about it, the case is on.” 

Now with this information and with these instructions before him how 
can one believe Chan's statement that he never told Wong about his 
interview with Wright (if it were true), or that he would not have at once 
informed his principals the defendant firm of his knowledge that the claim 
was a fraud, or that Wong would never have discussed the matter with 
Chan, and he says in the witness-box there was no question of any receipt; 
it is all so improbable that I can only treat Chan's evidence as manufactured 
for the purpose of the case. 

There only remains Mr. Van Sertima's evidence, he says “Wright. . . . . 
“told me Ho-a-Shoo's manager had asked him to allow them to use his 
“name to pass diamonds, and I should find his name in the book, he said 
“nothing more.” I see nothing in this to induce me to disbelieve or ignore 
all the 
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other evidence in support of the plaintiff's case, the fact that Wong had 
asked Wright (though this Wright denies) to allow him to use his name, 
i.e., the tributor's licence—to pass diamonds is clearly no proof that he did 
not sell Wong diamonds. I have already commented on Chan's evidence to 
the same effect, and would only add that it is hard to believe that Wright 
after having deliberately revealed to the firm's agent of all people how 
easily he could perpetrate a fraud on the firm should within a couple of 
weeks proceed to do so. 

Up to the arrival of Wong in Georgetown, say on the 14th November, 
the defendant firm was still under the impression that Ross had sold the 
diamonds and had given Wong a receipt for the cash. A general notice to 
produce was given by the plaintiff's solicitor and surely it was to the 
interest of an honest defence to have produced Wong's diamond buyer's 
book, showing the original entries made by him, especially as he was 
requested in the letter of the 31st October to bring any books or papers that 
would be necessary, and Chan was instructed to send the receipt in a 
registered envelope and given full instructions in the matter, yet with the 
exception of the register—which according to the evidence is merely a 
summary of transactions— no account or receipt was produced, or their 
absence explained. 

Again, although the whole defence depends upon the 102 and 142 
stones having been purchased at various times from various sellers, no one 
who sold Wong these diamonds was called to give evidence in support of 
his allegation. The evidence all points to a fraudulent design on the part of 
Wong supported by his countryman Chan. 

It is perhaps needless to say that Mr. Ho-A-Shoo was kept in ignorance 
of the fraud and up to the last moment expected a receipt to be produced 
showing that the diamonds claimed had been paid for. The case is useful as 
showing the danger of making false entries in the diamond register and so 
breaking the regulations, but the evidence for the plaintiff is too strong to 
be disregarded even if the reasons given for not conforming with the usual 
custom of taking cash, cash orders, or goods for diamonds sold are not very 
convincing, and although there are slight discrepancies or contradictions, 
the weight of evidence is considerably on the side of the plaintiff, and I 
therefore give judgment for the plaintiff for $1,165 and costs 

Judgment for plaintiff. 
Solicitors: J. Gonsalves, F. Dias 
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DESOUZA v. JOHNSON. 

[No. 148 OF 1925.] 
FULL COURT. 

1925.  MAY 26; JUNE   12. 
BEFORE BERKELEY, C.J., (ACTING) AND DOUGLASS, J. 

Criminal Law—Summary Conviction Offence—Complaint in respect of—
Slip of paper attached thereto—Whether it forms part thereof—Public place—
Meaning of—Whether a shop is a public place—Whether a complainant is bound 
to give evidence in support of a complaint—Whether a police constable 
complainant must be personally present at the hearing—Ordinance No. 10 of 
1891, s. 72—Duty of police to prosecute—Poverty of aggrieved party—Whether 
such poverty must be proved—Whether opinion of police as to poverty can be 
questioned in a Court of law—Ordinance No. 10 of 1891, s. 67 (3) (a). 

The slip of paper usually attached to a complaint is not a part thereof and is 
only meant as a guide to the magistrate. 

A store or shop to which the public has access is a public place while open to 
the public. 

A complainant is not bound to give evidence in support of a complaint. 
A police constable complainant is not bound to be present on the hearing of a 

complaint if he is represented by an officer detailed for that purpose under the 
provisions of the Police Ordinance No. 10 of 1891, s. 72. 

Semble, per Berkeley and Douglass, J.J., that a magistrate has no power to 
enquire whether a person on whose behalf the police have taken action is really 
unable through poverty to pay the costs and expenses of the prosecution. It is 
unnecessary in any such case to prove the poverty of the virtual complainant. 
The officer's duty is to enquire as to his means so as to arrive at an opinion, and 
that opinion cannot be questioned in a Court of law. 

Appeal from an order of Mr. R. T. Egg, Stipendiary Magistrate of the 
East Coast Judicial District, convicting the appellant Gabriel De Souza on a 
complaint for using indecent language in a store in a public place at 
Plaisance, contrary to law. There was a slip of paper attached to the 
complaint referring to section 137 (1) of the Summary Convictions 
Offences Ordinance, 1893. This section was not applicable to the offence 
wherewith the appellant was charged. The proper section was 170 (3). The 
complainant Sergeant Johnson was not present at the hearing. A District 
Inspector conducted the prosecution on his behalf. It is provided by section 
72 of the Police Ordinance No, 10 of 1891 that "where any member of the 
Force lays an information or makes a complaint against any person, any 
officer or non-commissioned officer of the Force may appear before the 
Stipendiary Magistrate or Justice of the Peace who is trying or inquiring 
into the matter of the said information or complaint, and shall have the 
same privileges as to addressing the said Magistrate or Justice, and as to 
examining the witnesses adduced in the said matter, as the member of the 
Force who laid  the information  or  made 
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the complaint would have had," and by section 67 (3) (a) that "it shall be 
the duty of the Force to summon before Justices of the Peace and to 
prosecute persons reasonably suspected of having committed offences in 
all cases of offences, whether punishable on summary conviction or on 
indictment, where the complainant or prosecutor is in the opinion of an 
officer of the Force, unable through poverty to pay the costs and expenses 
of the prosecution." 

E. G. Woolford, K.C., for the appellant. 

H.C.F.Cox, Assistant to the Attorney General, for the respondent. 
 

Cur. adv. vult. 

BERKELEY, ACTG. C.J.: The defendant appeals from the decision of the 
magistrate who convicted him that he in a store, a public place, did use 
indecent language, contrary to law. 

The reason of appeal is that the decision is erroneous in point of law, 
inasmuch as (a) the complaint disclosed no offence in law, (b) there was 
no proof that the store was a public place, and (c) there was no appearance 
of the complainant at the hearing nor did the complainant offer any 
evidence in support of the complaint. 

As to (a). It is perfectly clear that the complaint is brought under the 
Summary Conviction Offences Ordinance No. 17 of 1893, section 170 (3). 
Counsel for the appellant alleges that a slip of paper was attached to the 
complaint on which was written "Section 137 (1)'' which was intended to 
convey to the magistrate that the complaint was brought under that section. 
Assuming that there was such a slip it could form no part of the complaint 
exhibited before the magistrate and the use of the words "contrary to law " 
left it to him to find the proper section 170 (3). 

As to (b). This reason is not pressed by counsel. I find however that 
where a defendant exposed his person in an omnibus in an indecent 
manner (an offence under the same section 170 (2) it was held to be in a 
public place (Regina v. Holmes (1853) 22 L.J.M.C. 122). A store therefore 
to which the public has access I would hold to be a public place. 

As to (c). The complaint was brought by Sergeant Johnson and a 
District Inspector prosecuted. In a police case any officer may be detailed 
to prosecute a case brought by a member of the police force. (Ordinance 
No. 10 of 1891, s. 72). It is submitted that the respondent cannot bring this 
complaint unless it comes within section 67 (3) (a) of the ordinance above 
referred to. This submission is not covered by the reason of appeal and 
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therefore cannot be entertained. It may be well, however, to point out that 
under this section it is the duty of the Force to summon and prosecute 
offences where the complainant or prosecutor is, in the opinion of an 
officer of the Force, unable through poverty to pay the cost and expenses of 
the prosecution. This cannot be interpreted as rendering it necessary to 
prove the poverty of the prosecutor. The Officer is to enquire as to his 
means so as to arrive at an opinion and that opinion cannot be questioned 
in a Court of Law. 

The appeal is dismissed with costs. 

DOUGLASS, J.: Mr. Woolford for the appellant contends that the 
decision is erroneous in point of law inasmuch as 

(a) The complaint investigated by the magistrate disclosed no 
offence in law. 

(b)  No proof was tendered that the place of the alleged 
offence was a public place, 

(c)  There was no appearance of the complainant at the hearing nor 
did the complainant offer any evidence in support of the complaint. 

With regard to reason of appeal (a), the complaint reads that "Gabriel 
DeSouza on the 21st March, 1925, in a store in a public place at   Plaisance 
. . . . . did use indecent language, contrary to law." 

The wording of this complaint is perfectly clear and there is no 
uncertainty about it, and the only section of the Summary Conviction 
Offences Ordinance, 1893, applicable is section 170 (3), but Mr. Woolford 
objects that on a slip of paper attached to the complaint it was section 137 
(1) that was given as the reference for the offence. It may have been so, if it 
was, it was meant as an assistance to the magistrate and in no way 
concerned the accused who had the charge read to him as set out, and 
pleaded "not guilty" to it. That the magistrate dealt with the charge under 
the appropriate section is shown by the wording of his decision. 

Reason of appeal (b) was not pressed, it has in fact already been held 
on appeal that a shop which is open to the public is whilst so open a public 
place (Bagot v. Thomas, 1915. L.R.B.G. p. 107) and the evidence in the 
present case is sufficient to warrant such a finding, moreover one witness 
states it was within public hearing—an alternative under the section and 
therefore a possible amendment if the magistrate had so chosen. A 'public 
way' is defined under section 2 of the ordinance, and a 'public place' is a 
more extended term including not only public buildings (so called) but,—
to follow the terminology of the said definition, "any other place which is 
lawfully used by the public," 
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Under 'Reason' (c) Mr. Woodford raises the argument that it was not 
within the right of the Police to prosecute such a case as this unless it came 
within section 67 (3) (a) of Ordnance No. 10 of 1891, and no proof was 
given that it was the opinion of an officer of the Force that the complainant 
would be unable through poverty to bring the charge. 

The section referred to commences "it shall be the duty of the force to" 
and then follow 7 sub-sections enumerating their general duties. Even if it 
was proved that the Police had in the present case no duty to prosecute—
and I am by no means convinced that that was so—there is no reason why 
they should not prosecute, for "any person may make a complaint against 
any person committing a summary conviction offence" (Sec. 6 of 
Ordinance No. 12 of 1893). There is, however, certainly no onus upon the 
Police to prove that they are doing their duty, the law being “Omnia 
praesumuntur rite esse acta donec probetur in contrarium”. Speaking for 
myself I do not think that an objection to the person of the prosecutor can 
be raised under reason (c). The Inspector of the Police very rightly 
conducted the prosecution, and when there is a formal complaint, he is not 
necessarily called unless as a formality, on it being so denied. Apparently 
no objection was made to his absence at the hearing. 

I am of opinion that the magistrate was right in his finding, and must 
dismiss the appeal with costs. 

Appeal dismissed. 
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