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CASES 
DETERMINED BY THE 

SUPREME COURT OF BRITISH GUIANA. 

PETTY DEBT COURT, GEORGETOWN. 

FORDE v. NURSE. 

[63—12—1920.] 

1921. JANUARY 11. BEFORE DALTON, J. 

Landlord and tenant—Defective premises—English common law—Local 
Government Ordinance, 1907, s. 219—Injury to inmate other than tenant—
Landlord not liable 

Claim by the plaintiff for the sum of $50 for damages for injuries 
alleged to have been suffered by her whilst residing in premises rented 
from the defendant, owing to the defective condition of the premises. The 
plaint set out that she fell through the floor of a cottage, the premises in 
question, the property of defendant which defendant had undertaken to 
keep in good order and repair. 

B. B. Marshall, for the plaintiff. 

E. A. W. Sampson, solicitor, for the defendant. 

DALTON, J.: On the close of the evidence for the plaintiff, Mr. 
Sampson urged that no claim for damages against the defendant had been 
made out. 

The evidence shows that the plaintiff lived in concubinage with a man 
named Wood in a cottage, of which Wood was tenant, and the property of 
defendant. She deposes that whilst living there with Wood she sustained 
certain injuries owing to a defective floor, and claims damages for the 
injuries sustained. It is not denied that Wood, and not the plaintiff, was the 
tenant of the defendant, but the plaintiff swears that when she and Wood 
entered the cottage defendant undertook to repair the defective flooring, 
part only of which was done by him. 

By English common law it is well established that in the absence of an 
agreement to repair, there is no obligation or duty on the landlord not to let 
the premises in a dangerous or dilapidated condition. 
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There is however a provision in the Local Government Ordinance, 
1907 which affects the common -law. Section 219 of that ordinance 
provides that where a house or room is let for human habitation, there is an 
implied condition that the house or room is reasonably fit for human 
habitation. The words " reasonably fit for human habitation" have been 
interpreted in Cabral v. Wharton (A, J, August 10th, 1911) as meaning, 
having in view the purport of the ordinance, that the house or room is  
provided with reasonably good sanitary arrangements and surroundings. 
That section therefore does not affect this case before me. And further, 
whether there was or was not here an undertaking to put the floor into a 
proper state of repair, it is urged for the  defendant that there is no 
contractual relationship between the plaintiff and the landlord, upon which 
she can base any claim for damages from him for injuries sustained by her. 
The case cited by Mr. Sampson, Lane v. Cox (1897 1 Q.B. 415) is an 
authority for the proposition that where a landlord lets an unfurnished 
house in a dangerous condition, he being under no liability to keep it in 
repair, he is not liable to his tenant or to a person using the premises for 
personal injuries happening during   the term and due to the defective state 
of the house. But the case of Cavalier v. Pope (1906 A.C. 428), followed in 
Cameron and others v. Young and others (1908 A.C. 176) decided by the 
House of Lords is one which think governs the case before me. There the 
owner of a dilapidated house contracted with his tenant to repair it but 
failed to do so. The tenant's wife, who lived in the house and was well 
aware of the danger, was injured by an accident caused by want of repair. 
On a claim by the wife for damages it was held that she, being; a stranger 
to the contract had no claim for damages against the owner. 

In this case before me the plaintiff is not wife but concubine. She was, 
she admits, aware of the want of repair; she was no party to the contract. 
Whether or not there was an undertaking to repair it is not necessary to 
decide. Even if there was, on the above authority, the plaintiff cannot 
succeed. The man was the tenant. The woman cannot be in a better position 
to recover damages than a wife or a guest, or visitor. 

It is therefore not necessary for me to call for a defence. There must be 
judgment for the defendant. 
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In re Da SILVA 

[88 OF 1921] 

1921, JUNE 30, JULY 1, 4, 7. AUGUST 11. 

BEFORE SIR CHARLES MAJOR C.J. 

Administration—Will, construction of—Specific or residuary devises—
Abatement—Debts owing by beneficiaries—Legacy in extinguishment of debt—Set 
off—Debtor appointed executor— Effect on debt. 
 

Application to the Court by petition by Sylvia da Silva, widow, under 
the provisions of the Administration Ordinance 1887, for directions in the 
estate of Manoel Joaquin da Silva, deceased. The facts set out in the 
petition, and the questions for decision that arose therefrom are set out in 
the judgment. 
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J. S. McArthur, for the petitioner, 
P. N. Browne, K.C., for the legatees under the will of the deceased. 
SIR CHARLES MAJOR C.J—Manoel Joaquin da Silva the elder, by his will 

dated the 16th of February, 1921, after stating that he desired that all his just 
debts and funeral expenses be paid as soon as practicable after his death and 
devising his real estate situated at plantation Reliance to his wife, bequeathed 
the following legacies. To his wife: the stock in trade, fixtures, fittings, and 
other appurtenances of his dry goods provision and retail spirit business 
carried on by him on plantation Reliance and his interest in the licenses 
therefor. To his son Carlos Joaquin da Silva, a sum of $5,000, and to his 
daughter-in-law, Mary da Silva, widow, and the children born of her marriage 
to his deceased son, Manoel Joaquin da Silva, a similar sum of $5,000, those 
two legacies "to operate in extinguishment as to $10,000 of their joint and 
several indebtedness to me of $15,000." To his remaining son, Antonio 
Joaquin da Silva, a sum of $5,000, "the same to be paid to him with the 
balance of the aforesaid debt of $15,000 due to me by the said Carlos Joaquin 
da Silva and the heirs of my said deceased son Manoel Joaquin da Silva the 
said Mary da Silva his lawful widow and relict and their said children in the 
proportion of $2,500 by the said Carlos Joaquin da Silva, and $2,500 by the 
said Mary da Silva and the said children of her marriage to my said deceased 
son Manoel Joaquin da Silva." To the priest in charge of a Roman Catholic 
Church in the country of Essequibo, $25 for pious uses. The testator appointed 
his wife and his two sons Carlos and Antonio the executrix and executors of 
his will. He died on the 25th of February, 1921; Antonio da Silva proved the 
will, power being reserved to the wife and Carlos da Silva to come in; Sylvina 
da Silva the wife afterwards came in. The will contains no residuary clause. 
According to the inventory of the testator's property furnished by the son 
Antonio, with the exception of a sum of $150 unpaid purchase money due to 
the testator's estate the testator disposed of all his property. 

In these circumstances, Mrs. da Silva the widow has presented a petition 
to me, stating questions to have arisen in the administration of the estate, 
involving, in ultimate effect, a declaration of the order of application of the 
testator's assets in payment of his debts and the legacies bequeathed by his 
will. 

The testator's assets are thus stated in the inventory. Personal estate 
$15,000, "money out on bonds, bills, promissory notes, and other securities 
with interest to date." This is the sum of $15,000 mentioned in the will as due 
to the testator by Carlos and the heirs of Manoel deceased; $265.89, "books 
debts;" the $150 already mentioned as unpaid purchase money; $2,803.38, the 
value of the stock in trade; and plantation Reliance, valued at $2,000. 

The testator's liabilities consist of $48, funeral expenses, and $2417.33 
due to sundry creditors for goods sold and delivered in connection with the 
business. I see in the memorandum of legacies 



 104
In re DA SILVA. 

and requests made in the inventory, the wife's legacy value (that is, of course 
the value of her devise and bequest) stated to be $5,069.27, a sum 
representing the aggregate value of the plantation, the stock in trade, and the 
book debts. In the petition, however, she shows in the fourth paragraph, that 
"there is no residuary estate after payment of the said legacies save the sum 
of $415.89, estimated as book debts and other unascertained assets." That 
statement puts the book debts in the residue, not as part of the bequest of the 
stock in trade, and taking it for the moment as correct, it appears that for the 
payment of $2465.33 funeral expenses and debts, there is only available the 
$415.89, indisposed of personalty. It is on this deficiency of assets for 
payment of debts that the questions have arisen between the legatees under 
the will and the opinion of the court is prayed. 

Turning to the will and the construction of the testator's language in 
making his dispositions of his property, there is first the specific devise 
(because a devise of real estate is always specific) of Reliance. Next there is 
the bequest of the "stock in trade, fixtures, fittings and after appurtenances" 
of the business. This clearly to my mind, is specific. It fulfils in every 
particular, the definition of a specific legacy given by Lord Selborne in 
Robertson v. Broadbent (8 A.C. 812) and stated in Mr. Jarman's work to be 
authoritative, namely, "that which a testator, identifying it by a sufficient 
description, and manifesting an intention that it shall be enjoyed or taken in 
the state and condition indicated by that description, separates in favour of a 
particular legatee from the general mass of his personal estate." The testator 
died nine days after the date of his will, so no question has arisen on the use 
of the word 'presently' in relation to carrying on his business of which he 
bequeaths the stock in trade. The petitioner, in the statement I have already 
quoted from her petition, properly recognizes that the book debts are not 
included in the bequest, and the statement that her interests under the will 
include them is incorrect in the inventory. It is true that the locality of the 
business stock in trade is Reliance, but first there is no such general 
expression as 'property' used with 'stock in trade,' &c, then the word 
'appurtenances,' when regarded as used, not in its definite meaning, but 
loosely, like 'appertaining' or 'belonging,' cannot carry debts in relation to 
chattels specifically bequeathed; and then again, there is (apart from the total 
absence of reference to debts) nothing whatever to indicate the locality of 
the debtors. The amount of the book debts, therefore, remains where the 
petitioner has put it, in the residue. 

Coming to the sum of $15,000, bequeathed in three equal sums of 
$5,000 each to his sons Carlos and Antonio and the heirs of his dead son 
Manoel, how has the testator dealt with it? First it is one specified sum; 
second, it is a debt from Carlos and the representatives of Manoel; third, the 
testator is expressly disposing of it; he says, speaking of Carlos and Manoel 
deceased, "their joint and several indebtedness to me of $15,000." and of 
Antonio, "the balance of the said debt;" fourth, he divides it into three 
portions. 
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As to the first two portions he directs that they shall operate as 
extinguishment, as to the same amount, of the indebtedness of Carlos and 
Manoel. This is no cancellation or forgiveness of the debt for it is expressly 
treated as subsisting. Had there been cancellation, or rather, to speak more 
accurately, for cancellation to have worked, one would require to see some 
such statement as "the debt due to me from my sons Carlos and Manoel I 
cancel (or forgive) instead of bequeathing them anything by this my will," 
and, subject to principles to which I shall advert in a moment $10,000 would 
have formed no part of the testator's property mentioned in the inventory. 
The legacy, then, of $15,000 having the four characteristics I have just 
mentioned, it is in my opinion plainly, a specific legacy, or rather, the legacy 
to Carlos, to Manoel's heirs, and to Antonio, of an aliquot part of the sum of 
$15,000, is each a specific legacy. To the first and second legatees, what is it 
but a gift to each of one third of their debt, to the third legatee, what is it but 
a gift of the 'balance' or remainder of the debt? In Ashburner v. Maguire, 
cited during the argument: (2 Br. C.C. 107) a testator gave to his sister "the 
interest arising from her husband’s bonds to me for principal £3500 sterling, 
during her life," and to his nieces, the sister's children "the principal of the 
said bond." Lord Truro, C. said : "On the first point (whether the legacy was 
specific) I am clear that this is a specific legacy. If the fortune of the testator 
had failed so as not to satisfy the pecuniary legacies, and the question had 
been whether this legacy should have been contributive to the pecuniary 
legacies, I believe no man in the profession would have doubted. When the 
testator made his will, £3500 was due to him from William Ashburner by 
bond; he meant to relinquish that bond for the benefit of the family, not by 
way of release to the husband, but by way of settlement, and that this debt, 
whether it turned out well or ill, should go to the family . . . . . In this case 
the bequest must be considered as specific, although the sum be mentioned," 
In connection with those last words and the argument as to demonstrative 
legacies as paid out of a particular fund, I take a principle laid down by the 
Vice-Chancellor Kindersley in Harley v. Moon (31 L.J, Ch. 140) and 
applied by Lord Romilly, M.R., in Walpole v. Apthorp (L. R. 4Eq. 37) His 
Honour said "If a testatrix has power to dispose of a definite sum, for 
example £600, and says, 'I give £100 to A. and £100 to B. and the remaining 
£400 to C.' of course the sum of £400 is given just as specifically to C. as the 
two sums of £100 each are given to A. and B. If instead of using that 
language, the testatrix says: 'I give £100 each to A. and B. and the remainder 
to C, without specifying the amount of the remainder, the Court has held, in 
the absence of anything showing a different intention, that the intention was 
to give the residue as a specific sum to C. just as specifically as the gifts to 
A. and B.' I am unable to distinguish this case from those like Sidebotham v. 
Watson (11 Hare 170) where Page Wood, V.C, referring to Sir William 
Grant's remarks in Le Grice v. Finch (3 Mer. 50) said, "the existence of the 
debt must be regarded as a  condition;  it is  part of the 
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gift by inherent description," the testator having given to his wife £500, 
"owing to me by Mr. Robert Leach." In Duncan v. Duncan (27 Brav. 386), the 
testator, saying "as to the sum not exceeding £4000 as may be due to me from 
my brother," bequeathed it to trustees in trust to pay it in certain proportions to 
his nephews. Sir John Romilly, M.R. said; "If a person bequeath a debt which 
is due to him, that is a specific legacy. It is equally so if he bequeaths it to 
several persons in certain shares and proportions, as in equal moieties or in 
equal fourths; or if he say: 'I give £1,000 out of it to A.B. and the residue to 
C.D.' In all these cases the legacies are specific. But if he says 'I give a legacy 
of £40 to A. and I desire it to be paid out of the debt due to me from B,' this is 
not a specific legacy; the testator gives a legacy, and merely points to a fund 
out of which it is to be paid. The question is, whether the testator has given the 
thing itself, and if that be so, it cannot be treated otherwise than as a specific 
bequest. Here it amounts to nothing more than this: 'whereas my brother owes 
me £4,000, I do not wish it to be called in, but when it is paid, I desire it to be 
invested, and the interest paid to my brother for life, and after his death to be 
divided amongst his children in the shares I mention:' this, surely, must be 
specific." If I may paraphrase here, what does the testator's language amount 
to more than this? 'Whereas my son Carlos and the heirs of my son Manoel 
owe me $15,000, I desire that $10,000 of it shall be considered as given to 
them and their debt to that extent be extinguished, and that $5,000 the balance 
of the said debt, when it is paid, be given to my son Antonio.' 

Another point to be considered in regard to the legacies to Carlos and the 
heirs of Manoel is that they are legacies to the testator's debtors. The words "to 
operate as extinguishment of their joint and several indebtedness" show the 
testator to mean that the executors (who are the persons to pay the legacies) 
shall set off the amount of the legacies against the subsisting debt to that 
extent. Or perhaps I should, for greater accuracy, refer to In re Akerman (1891 
3 Ch. at p. 219) for the principle that governs the point. There Mr. Justice 
Kekewich said: "The principle is to bo found laid down in Cherry v. Boultbee 
(4 M. & C. 442) and in Courtenay v. Williams (15 L.J. Ch. 204), and no 
doubt, if search were made, it would be found to have been laid down in many 
other cases. It is this: a person who owes an estate money, that is to say, who 
is bound to increase the general mass of the estate by a contribution of his 
own, cannot claim an aliquot share given to him out of that mass without first 
making the contribution which completes it. Nothing in truth is retained by the 
representative of the estate; nothing is in strict language set-off; but the 
contributor is paid by holding in his own hand a part of the mass, which if the 
mass were completed, he would be paid back. This is expanding what the 
Lord Chancellor (Lord Cottenham) calls in Cherry v. Boultbee 'a right to pay 
out of the fund in hand,' rather than a set-off, and is in conformity with what 
the Lord Chancellor, Lord Lyndhurst, in Courtenay v. Williams says: 'The 
defendant's (the legatee's) demand (the court says) is in respect of the testator's 
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assets, without which the executor is not liable, and it is only just and 
equitable for the executor to say that the defendant, the legatee, has so much 
of the assets already in his own hands and consequently is satisfied pro tanto.' 
" 

There is one other consideration in the case of the legatee Carlos. The 
testator has appointed him, a debtor, to be one of the executors of the will. We 
know the result of that at common law. It is that the appointment operates as a 
release or extinguishment of the debt, for the reason that a debt is merely a 
right to recover the amount by way of action, and as an executor could not 
maintain an action against himself, his appointment by the creditor to that 
office suspended the action for the debt. And where a personal action is once 
suspended by the voluntary act of the party entitled to it, it is forever gone and 
discharged. Thus if the obligee of a bond makes the obligor his executor, this 
amounts at law to a release of the debt (Needham's Case, 8 Co. 136, a.). But 
equity supervenes, and the effect of the appointment is that the debt due from 
the debtor-executor is considered to have been paid to him by himself, and 
upon this supposition it is an established rule in equity that the executor shall 
be accountable for the amount of his debt as assets, not only for the payment 
of debts of the testator, but also of his legacies. That is the statement of the law 
made in Williamson Executors Where even in equity a debt is held to have 
been discharged by appointment of the debtor as executor, because coupled 
with evidence to show the testator's intention to release the debt by the 
appointment, there must be no prejudice of the rights of creditors. (In re Price 
11 C.D. at p.   166.) 

The disposition, therefore, of the testator's property is by way of specific 
devise of his real estate, one specific bequest of chattels, three specific 
pecuniary legacies, and one general legacy, and in proceeding to the payment 
of the testator's debts, the executors find $415.89 general residuary personal 
estate and no more. The first fund to be applied in payment of debts is at once 
exhausted. There is no land expressly devised, or directed to be sold, to pay 
debts; there is no estate descended; those are the second and third funds in 
order of administration. The fourth fund is real estate devised, and personal 
property specifically bequeathed, subject to a charge of debts. There is not 
any. Neither the plantation, nor the stock in trade, nor the legacy of the debt of 
$15,000, is devised or bequeathed subject to a charge of debts. The testator is 
silent on the point. Perusal of the cases noted by Mr. Jarman as authorities for 
the fourth class of property applicable to payment of debts shows that in each 
there are words used expressly or by necessary implication indicating that the 
property devised or bequeathed, or both, was so disposed subject to its 
satisfaction of debts. I am not sure whether Mr. Browne meant by his 
argument to bring either the Reliance property or the stock-in-trade into the 
fourth class by reason of the general direction of the testator at the beginning 
of his will that his debts should be paid. If the argument meant that, I am 
unable to accede to the proposition. A general direction to pay 
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debts will certainly charge real estate devised by a will when it becomes 
necessary to resort to the real estate in aid of the personal estate, but it is 
not a devise of real estate subject to debts within the meaning of the fourth 
class. The fifth fund in order is that of general pecuniary legacies pro rata. 
There is but one here, the $25, and the executors are to apply it. 
Considering, however, the object with which it was given, I have no doubt 
that the testator’s family has already seen to it that that object is attained. 
The sixth fund consists of specific legacies and real estate devised, 
whether in terms specific or residuary, (here it is specific), as liable to 
contribute pro rata. And here we reach the objects of this testator's bounty, 
the wife as specific devisee and legatee, the sons and the heirs of Manoel 
as specific legatees. Their several bounties are valued, the devised estate at 
$2,000, the stock-in-trade and &c, as $2803.38; the aliquot portion of the 
$15,000, debt being three of $5,000 each. Regarding the stock in trade, Mr. 
McArthur cited Stewart v. Denton and Bothamley v. Sherson. These are 
authorities for the principle that the legatee of a chattel specifically 
bequeathed, is entitled to be exonerated by the general personal estate from 
an incumbrance to which the testator has subjected it. Neither of the cases 
are applicable here, for the stock-in-trade is not incumbered. The debts of a 
testator incurred in and about the conduct of his trade are not 
incumbrances on the stock of that trade. Moreover, as shown in In re 
Butler (1894 3 Ch. 250), cited by Mr. Browne, on a deficiency of assets as 
here even when there is an incumbrance, the rule does not apply. The 
testator in Stewart v. Benton by his importation of the wines had thereby 
made them liable to payment of customs dues and could not have obtained 
them until those dues were paid. 

Hence the petitioner, the son Carlos and the heirs of Manoel, and the 
son Antonio, will contribute rateably to the sum required to discharge the 
debts and funeral and testamentary expenses in which, of course are 
included, the costs of this petition, and there will be a decree to that effect. 
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In re PEREIRA. 

[118 OF 1921]. 

1921, JULY 6, 7, AUGUST 11. 

BEFORE SIR CHARLES MAJOR C.J. 

Administration —Will, construction of—Trust—Bequest of income of trust 
fund to widow 'for the maintenance of herself and the children of the marriage'—
Interest of widow, absolute or fiduciary—Right of adult children to maintenance. 

Application to the court by petition, under the provisions of the 
Administration Ordinance, 1887, by Sophia Matilda Pereira, widow and 
executrix of Manoel Augusto Pereira, deceased, for directions on certain 
questions arising in the administration of the estate. 

The allegations set out in the petition and the questions arising 
thereunder are sufficiently set out in the judgment below. 

P. N. Browne, K.C., for the petitioner. 

C. R. Browne, for the children of the testator, beneficiaries under his 
last will. 

SIR CHARLES MAJOR, C.J.—Manoel Pereira, by his will dated in 1910, 
directed his executors to expend the moneys received from his insurance 
policies in the proper education of his children; to realize all his estate and 
invest the proceeds at not less than a certain rate of interest, and, during the 
lifetime of his wife, to pay the interest to her immediately as the same was 
received, "for the maintenance of herself and the children of the marriage;" 
that if his wife should marry again the executors should nevertheless 
continue the maintenance of his children from the interest and allow the 
capital to remain invested until they attained majority, when it should be 
equally divided among them; and, subject to the provision as to second 
marriage, that "after his wife's death the corpus of the estate should pass to 
his children by his said wife and should be divided equally between them 
on their becoming of age." The testator appointed his wife and two others 
the executrix and executors of his will. Manoel Pereira died in July, 1920, 
leaving his widow and five children him surviving, four daughters and one 
son, of whom two daughters are minors and unmarried and two daughters 
have attained majority and have married. The widow has proved the will. 

Mrs. Pereira, the executrix, has preferred a petition for a declaration—
to state concisely the various questions propounded as having arisen in the 
administration of the estate—of the interests of the widow and children 
created by the will, their nature, quality, and duration, by virtue of the 
directions already mentioned. 

First, as to the construction to be put upon the direction that the 
executors shall pay the income of the trust  fund—for the executors 
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are, of course, trustees for that purposes and for the purpose of ultimate 
division of the residue—to the widow "for the maintenance of herself and the 
children of the marriage." Some of the many authorities relating to bequests 
for maintenance, and whether they establish a complete trust, or a 
discretionary trust, or are to be regarded as not carrying a trust at all, have been 
cited by learned counsel, as well as authorities on subsidiary questions, such as 
the duration, and the particular objects, of that trust (if any), and I have been at 
pains to consult them all, as well the older authorities as those of recent date. 
For the children of the testator's marriage Mr. Cyril Browne has cited In re 
Booth (1894 2 Ch., 282), and that case I take first, because it is, if not the most 
recent authority on bequests for maintenance, one in which others of 
importance and perhaps in closer analogy to the present case were cited in 
support of the view taken by the learned judge therein. Of those other authori-
ties Mr. Philip Browne has referred to Longmore v. Elcum (2 Y. & C. Ch. 
363), almost invariably quoted on questions of this sort, so often arising before 
and after its decision. 

The direction in Booth's case was that trustees should pay to the wife of 
the testator, or permit her to receive, the annual income of the residuary trust 
funds during her life, for her use and benefit, and for the maintenance and 
education of his children, and from and after her decease, upon trust to divide 
his residuary estate equally between and amongst all his children living at his 
decease, the share of each child to be paid after his wife's decease upon their 
having attained or attaining the age of twenty-one years. The gift of the 
income, it is to be observed, was expressed to be first "for the use and benefit" 
of the wife during her life, and it was contended on her behalf that there was 
no trust for the children but nothing more than an expression of the motive of 
the testator in making the gift to his wife. North, J., however, in holding that 
the wife took the income subject to a trust for the maintenance—he ignored 
"education"—of the children, said: "The testator's widow has become 
bankrupt, and all her interest under the will has passed to the trustee in 
bankruptcy. He claims to be entitled to the whole of the income of the residue 
of the testator's estate, without making any provision out of it for the 
maintenance or education of the testator's children. There are several children 
of the testator, and all of them have attained twenty-one, and one of the 
daughters has married. The suggestion on behalf of the trustee in the 
bankruptcy is, that the words I have read simply mean that the widow might 
spend the income on the children if she liked. Of course she could. The words 
are, in my opinion, inserted with the view, not that she should spend the in-
come for any purpose she liked, but that she should have it for her use and 
benefit, and also "for the maintenance and education of my children." That 
was the object to which the money was to be applied. In my opinion, those 
words were inserted for the purpose of showing the object, or intention, or 
trust, whichever you choose to call it, with or upon which the testator made the 
gift to his wife. Suppose the gift had been made to a stranger for his use and 
bene- 
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fit, and for the maintenance and education of the testator's children, could 
there have been any doubt that he would have taken the income subject to a 
trust for the maintenance and education of the children? No doubt the widow 
takes a share in the income, but I cannot say that the children are excluded 
from all interest, any more than I could if the widow had been a trustee—for 
she is a trustee—for any other persons." Here there is no such prefatory 
expression as "for her use and benefit," but there is the subsequent express 
direction of the testator to his trustees, in the event of his wife's second 
marriage, to continue the maintenance of his children from the income. It is 
noticeable that Longmore v. Elcum was admitted by the trustee in the 
bankruptcy to be a case in which words like those used by the testator Booth 
had been held to create a trust, and it was cited in the case of In Re 
Robertson's Trust (6 W. R. 405). Perusal of that authority at first, for the 
weight to be given to the opinion of so learned a judge as the Vice-
Chancellor Kindersley, raised some doubt in my mind as to the existence of 
a trust for the children in the present case. Here the gift of a legacy was 
expressed to be "for the maintenance or support of (the legatee) himself and 
his family." The Vice-Chancellor said he had not the slightest doubt that the 
testator intended the legacy to be paid to the legatee, taking it for granted that 
he, like any other father, would maintain and support himself and his family 
thereout. That being so, he did not mean to express any trust, and, therefore, 
there must be a declaration that the legacy he paid to the legatee in the words 
of the will, namely, "for the maintenance and support of himself and his 
family." But the learned judge added the remark that the only effect would 
be that, in case any child was not maintained, he might apply to the court; 
and I find in Mr. Jarman's work, used in the argument here, in a note on 
Robertson's case, just such an observation as one would expect to find, 
namely, that the remark of the Vice-Chancellor that any child not maintained 
might apply to the Court implied that a trust was created. I think on a 
considerable weight of authority that that is clearly so, and any doubt I had 
felt was done away. 

It will be found, upon examination of a long catena of cases, establishing 
the principle that where a gift is made in the first instance in words which 
show, either expressly or by necessary implication, the intention of a testator 
that the donee should be unfettered as to its employment or disposition, that 
those words, in each case, obviously negative the intention to create any trust 
whatever. Thus, in Wood v. Richardson (4 Beav. 174); "to hold unto my wife 
absolutely and at her own disposal for the maintenance of herself and 
bringing up of my children;" in Pratt v. Church (4 Beav. 177), "unto my 
wife for her sole and separate use, to dispose of as she shall think proper and 
out of the said estate to provide for my children as to her shall seem meet;" 
in Lambe v. Eames (6 Ch. 597)— with Sir William James's famous protest 
against the "officious kindness" of the Chancery Courts (of which he was so 
distinguished a member)—: "to be at my wife's disposal in any way she may 
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think best for the benefit of herself and family;" and in Adams and the 
Kensington Vestry (24 C.D. 199); "unto and to the absolute use of my wife, 
in full confidence that she will do what is right as  to the disposal thereof 
between my children, either in her lifetime or by will after her decease." The 
testator's object of the gift here is clearly and concisely defined. It is not 
accompanied by any words indicating a choice conferred upon the donee 
whether she shall effect that object or not. The purpose of the gift is 
declared, not the motive for making it, and the fulfilment of that purpose 
does not depend upon any such expression as 'believing' or 'trusting,' or 
'desiring,' or 'in full confidence' that the donee will carry out the donor's 
directions. 

There being, then, a gift of the income of the residuary trust found to the 
wife in trust to maintain herself and the children during her life, unless she 
shall marry again, when the trust for the children is to continue in the trustees 
of the will, it seems to me clear that maintenance is not confined to minority 
or discoverture, but is for the benefit of all the children alike, of whatever 
age, and whether married or unmarried, during the wife's lifetime. The 
separate provision by the will for the education of the testator's children from 
and out of a particular fund makes it unnecessary to consider how far 
maintenance, when and because coupled with education, may be 
contemplated to be limited to minority. I have been informed by counsel that 
at the date of the testator's will one of his children had already attained 
majority. That is not an unimportant fact for remembrance when considering 
this point. The very continuance, moreover, of the trust for maintenance after 
the second marriage of the wife is additional reason that the testator could 
not have intended his bounty to cease upon majority. In Longmore v. Elcum, 
the Vice- Chancellor Knight Bruce, after deciding that there was a trust for 
the children under the direction in the will "to permit and suffer" the wife to 
receive the income of the residue "for her own use and benefit for the 
maintenance of the children so long as she should continue the testator's 
widow," dealt with the question whether the trust had been limited to any 
particular age or state in life. His Honour said: ''The words 'so long as she 
shall continue my widow' belong quite as much to the maintenance and 
education of the children as to her own receipt of the rents and profits. It 
appears to me that the testator must have thought he had not died intestate as 
to any of his property, that he had disposed of the whole previously to his 
decease, one of the objects being the maintenance and education of his 
children so long as his wife continued his widow. I am, therefore, of opinion 
that any daughter marrying, or any son attaining the age of twenty-one, or 
being settled in the world, does not necessarily lose all benefit of the trust." 
The case of Scott v. Key (35 Beav. 291) is useful on this point, as it is indeed 
on others here falling for discussion and determination. The direction there 
was that two-thirds of the testator's residue was to be at the sole and entire 
disposal of his wife for the maintenance of herself and such child or children 
as he might leave by her. Lord Romilly, M.R., 
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said: "I do not think that the trust of the two-thirds terminates with the 
infancy or marriage of the children, i.e., that it is given to the widow at her 
sole and entire disposal for the maintenance of herself and children." Then 
we have In re Booth again. In dealing with the contention that if there was 
a trust for the children it was not confined to those under age or unmarried, 
the learned judge said: "In my opinion, it is settled that such a trust as this 
is not confined to minority," and approved the reasoning adopted in the 
cases cited by counsel supporting the contention, of which Longmore v. 
Elcum was one. His Lordship said: there is here a trust for the maintenance 
of the children, and that trust is not confined either to children who are 
under twenty-one, or to children who are unmarried. 

Here I think I should refer to the case of Bowden v. Laing (14 Sim, 
113) cited by Mr. Philip Browne, The circumstances there were that the 
testator directed his residuary property to be converted, of which his wife 
was to receive the interest "for the maintenance of herself and children"; at 
her death, "the whole, share and share alike," was bequeathed to all the 
children the wife might have by him. The question was whether the 
testator's daughter, who had married Laing and was living with him, was 
entitled to maintenance. The Vice-Chancellor of England, said: "When the 
income of property is given, as it is in this case, to the mother, for the 
maintenance of herself and her children, what is intended is that she shall 
maintain the children out of it, so long as they form part of her family. But 
when they are foris familiated they lose the right to maintenance. 
Consequently Mrs. Laing's right to he maintained out of the trust fund 
ceased on her marriage." The ground of the decision that Mrs. Laing was 
not entitled to maintenance seems to me to have been, not because she had 
married, but that she had left the family. The learned judge himself 
premised "so long as they form part of the family," and referred to foris 
familiation. I cannot regard the case, in the face of other authorities to 
some of which I have already referred, as an authority for holding that the 
fact of marriage itself of a child cuts that child off from the benefit of a 
trust for maintenance. This petition is silent as to the present whereabouts 
of the children who are married, that is, whether they are living with their 
mother or not, and propounds no question of the effect of foris familiaton, I 
say no more on Bowden v. Laing than that it enables me to say that the 
additional fact, if it be a "fact, that a child no longer forms one of the 
family, in the sense of living at home," may properly affect the quantum of 
bounty to him or her which it lies in the discretion of the  widow to bestow. 

And thus I come to the remaining question of what is the nature of this 
trust. In Mr. Jarman's work at page 892 and following pages, there are 
collected cases in which the Court has considered the primary donee to 
have a discretion liable to be controlled if not honestly exercised. They are 
Hamley v. Gilbert (Jac. 354) Gilbert v. Bennett (10 Sim. 371), Hadow v. 
Hadow (9 Sim. 438,) Leach v. Leach (13 Sim. 304) Browne v. Paull (1 Sim. 
N.S. 92) and Longmore v. Elcum. 

http://ea.se/
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In Hamley v. Gilbert (and in a case of Thurston v. Essington referred to 
in a note thereto) there was an express direction that the receiver of the 
income of the trust fund for maintenance should not be liable to account. In 
the other cases there was no direction of the kind. In Gilbert v. Bennett Sir 
Lancelot Shadwell, V.C.E., having decided, upon a direction to trustees 
(the wife and others) to pay the income of the residue to the wife for the 
education of the children, and after her death for division among the 
children, that the mother was entitled to the income for her life, said that 
the testator so intended and to impose upon her the burden of maintaining 
the children out of it. In Leach v. Leach the same learned judge, upon a 
testator's direction for payment by his trustee of an annuity to a father for 
the maintenance of the father's children and that in case of the father's 
death, the trustee was himself to apply the annuity, said: "I admit that so 
long as the father properly maintains his children they are not entitled to 
call upon him for an account, but it must appear to the Court that he has 
properly maintained them." In Browne v. Paull, Lord Cranworth, after 
referring to Berkeley v. Swinburne, (6 Sim. 613) and Hadow v. Hadow, 
wherein it was held, on terms of wills substantially the same in effect as 
here, that the testator meant that his wife should have the income of the  
children's property to maintain them during minority but without account, 
said: The testator points out two ways in which the rents and proceeds of 
the children's shares should be applied for their maintenance; one is, that 
the trustees should pay the rents and proceeds to the wife to be by her 
applied; the other is, in case the wife should die, or it should be improper 
for any reason whatever that she should continue to maintain the children, 
then that the trustees themselves should apply the rents and proceeds for 
the maintenance of the children." That is exactly the case here. The 
residuary estate is the children's, subject to the wife's life interest in the 
income derived from it in trust for her and her children's maintenance; if it 
should become inappropriate, by reason of her second marriage, that she 
should maintain, then the trustees are to do so. The learned judge 
proceeded: "If the will had stopped there, it is quite clear that the income of 
the shares would have been given to the wife without any liability to 
account." And his Lordship then disposed of the contention that subsequent 
words in that will made the fund subject to account, holding that they did 
not, and made the following observations: "Where the interest of the 
children's legacies is given to a parent to be applied for or towards their 
maintenance and education, there in the absence of anything indicating a 
contrary intention, the parent takes the interest subject to no account, 
provided only that he discharges the duty imposed on him of maintaining 
and educating his  children . . . . It is always extremely improbable that a 
testator can mean that a parent shall keep an accurate account of all money 
expended in the maintenance and education of a child, forming as that 
child ordinarily does, part of the parent's establishment. The great 
probability always is that nothing more was intended than the 
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parent should adequately maintain and bring up the child." In Scott v. 
Key—I have already stated the direction of the testator there—Lord 
Romilly said: "with respect to the two-thirds, I am of opinion that she has 
an uncontrolled discretion over the income and may apply it as she thinks 
fit for the maintenance of herself and children. No doubt she will maintain 
herself and so long as the child is maintained, the Court cannot interfere." 

On these authorities I hold this to be a discretionary trust liable to be 
controlled only if not properly fulfilled. In many of the cases discussed 
inquiries were directed pursuant to the court's controlling power and in 
circumstances shown to call for inquiry. None has been alleged here. I 
understand, in fact, that there is no issue between widow and the children, 
but a desire to have the opinion of the court whether the latter are or are not 
entitled to share in the income under the direction for maintenance and that 
regardless of majority or minority, coverture or discoverture. There is 
certainly no issue raised of propriety or impropriety on the part of Mrs. 
Pereira in the exercise of the trust to maintain. That there could hardly be, 
in any case yet. I have neither right nor reason to suppose that the mother 
will discharge her obligation to her children otherwise than justly. 

There will be a declaration that the income to arise from the residuary 
estate of the testator directed to be converted and invested is subject in the 
hands of his wife to a trust for the maintenance of herself and the children 
of the marriage during her life or until she shall marry again, that the trust 
is not confined to infancy or discoverture of any child, but is discretionary 
and that the wife is not liable to account in respect thereof, As the court can 
control the trust there will be formal liberty to apply. The costs of and inci-
dental to this petition will rank with the testator's testamentary expenses. 
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[330 OF 1921.] 

1921. AUGUST 19. BEFORE SIR CHARLES MAJOR, C.J. 

Magistrate's court—Judgment in default of defendants appearance—
Application for order for new trial—Practice thereon—Power to make order—
Appeal from order—Petty Debts Recovery Ordinance, 1893, ss, 29, 32—
Magistrates' Courts Rules, 1911, r. 32. 

Appeal from a decision of the stipendiary magistrate of the East Coast 
judicial district (Mr. J. H. McCowan). The magistrate set aside a judgment 
obtained by the plaintiff Chandu in default of appearance by the defendant 
Puran, and granted an order for a new trial. From that decision and order 
the plaintiff now appealed. The reasons of appeal appear from the 
judgment below. 
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J. A. Luckhoo, for the appellant. 
The respondent was not represented by counsel, and did not appear. 

Sir CHARLES MAJOR, C.J. The plaintiff in the magistrate's court 
obtained judgment against the defendant in default of appearance at the 
hearing. The defendant made application to the magistrate, upon affidavit 
and notice to the plaintiff, for an order for a new trial. The application was 
made under section 32 of the Petty Debts Recovery Ordinance (No. XI of), 
1893. The magistrate took oral evidence from the defendant and a witness 
on his behalf, in the presence of counsel for the plaintiff who cross-
examined, and made the order. In his reasons for decision the magistrate 
doubts whether the order could have been made under section 32 and 
states the question to be "whether this appeal can proceed under section 
32, or whether the whole procedure was bad ab initio and, therefore, ought 
to be set aside." 

The defendant has appealed against the decision under the concluding 
words of section 32 on the ground substantially (a) that the magistrate 
could not make the order under section 32, and (b) that the affidavit of the 
defendant contained no statement of facts showing a substantial ground of 
defence. 

The proviso in section 32 does not create the right of appeal against 
the order for a new trial, and herein the magistrate and counsel for the 
appellant have both gone astray. The proviso is to preserve the right of an 
unsuccessful party at a trial of an action, who desires to apply to the 
magistrate on the grounds in the section given for an order for a new trial, 
to appeal from the judgment itself under the Magistrates' Decisions 
(Appeals) Ordinance, 1893. The right of appeal from the order for a new 
trial is given by section 3 of that ordinance, for it is a decision. 

Mr. Luckhoo contends that, as the application for a new trial was made 
under section 32 and that section was inapplicable to the circumstances of 
the case, the order could not be made. I agree that section 32 was 
inapplicable, for the judgment here was not obtained in the presence of 
both parties which the section contemplates, but in default of appearance 
of the defendant. I do not agree that therefore the order could not be made. 
When a magistrate is asked to exercise his power to order a new trial it is 
immaterial whence the power is derived so long as he has the power, and if 
it appears from the Ordinance that the particular section of it under which 
the application is made, although giving the power, is inapplicable to the 
circumstances before the court, but that another section also giving the 
power is applicable in the circumstances, then though the enabling section 
may not be invoked and in the magistrate's mind when exercising the 
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power, he nevertheless legitimately and effectually does so, if of course 
any conditions precedent to the exercise exist and have been fulfilled. 
Section 20 of the ordinance precisely fits the circumstances here. The 
plaintiff had appeared; the defendant had not appeared, nor excused his 
absence, nor answered if and when called into court; the service of the 
plaint had been proved; the magistrate had given judgment by default. In 
any such case, says the section, the magistrate may set aside the judgment 
and order a new trial if sufficient cause be shown for so doing, There was 
an affidavit showing cause by the defendant. The magistrate took oral 
evidence in addition: that was unnecessary; it should not have been taken; 
the magistrate should have decided whether or not to make the order on 
the affidavit of the defendant (and any affidavit of the plaintiff filed in 
reply) only. The supplemental evidence, however, did not affect the 
propriety of the procedure. Did the affidavit show sufficient cause? I think 
clearly. It disclosed the judgment to have been obtained after a verbal and 
written representation by the plaintiff to the defendant that he would not 
proceed, having settled the action extra curiam, on the faith of which the 
defendant abstained from appearing on the return day of the summons. The 
affidavit went farther. It set forth facts which (apart from the fraud) if 
proved, showed a complete defence to the claim. Without for a moment 
anticipating the truth of the allegations in the defendant's affidavit, upon 
which, of course, the magistrate will keep an open mind, I am of opinion 
that he had amply sufficient ground for making the order and the appeal 
must be dismissed. The respondent has not thought fit to appear on this 
appeal. The costs of it and of the judgment in default will abide the result 
of the new trial. 

Magistrate’s decision affirmed. 
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[862 OF 1921.] 

1921. AUGUST 22. BEFORE DALTON, J. 

Immovable property—Marriage in community of property—Death of wife— 
Conveyance by survivor of joint property—Minor children surviving—Sanction of 
Court—Deceased Persons Estates Ordinance, 1917, s. 48—Intestate succession—
Civil Law of British Guiana Ordinance, s.6 (7.) 

Conveyance by Samuel Ming in his own right and administrator of the 
estate of his deceased wife, Josephine Ming, to whom he was married in 
community of property, to Walter Edmund Roth of one undivided half 
share in the east half of lot 88, La Penitence, Georgetown. 



 118
In re TRANSPORT MING TO ROTH. 

The Registrar (Mr. W. A. Parker) signed his certificate, but added the 
following note thereto—"The question arises under section 48 of the 
Deceased Persons Estates Ordinance, No. 10 of 1917, whether the sanction 
of the court is necessary for the sale, there being minor children surviving. 
The net value of the property being only $346.06 the whole goes to the 
surviving husband and I do not think it is necessary." 

Thereafter the documents and certificate of the Registrar were laid 
before the transport judge who expressed his opinion on the point raised, as 
follows: 

DALTON, J.: In my opinion the words 'minor children surviving' in s. 
48 of the ordinance can only apply to minor children who have an interest 
in the property being dealt with. If they have no interest, there is no reason 
to obtain leave approving the sale of any interest. If the Registrar is 
satisfied on examination of the documents lodged and figures given, that 
the value of the estate after the payment of debts does not exceed $480, 
then the children have no interest in view of the provisions of s. 6 (7) of the 
Civil Law Ordinance, the whole estate going absolutely and exclusively to 
the surviving spouse. No leave is therefore necessary in this case. 
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[428 OF 1920.] 

1921. AUGUST 5, 27. BEFORE DALTON, J. 

Food—Foodstuffs (Regulation of Price) Ordinance 1914 s. 19, and 
Foodstuffs (Regulation of Price) Continuation Ordinance, 1915—Fixing of sale 
price by proclamation— Charge instituted before but prosecuted after revocation 
of proclamation—Conviction. 

Appeal from a decision of the stipendiary magistrate of the West Coast 
judicial district (Mr. C. H. E. Legge). 

The defendant Chin was charged with selling, on September 11th 1920, 
three gallons of brown rice at 64 cents per gallon, at a higher price than that 
fixed by proclamation dated July 3rd 1920, and then in force, contrary to 
the provisions of the Foodstuffs (Regulation of Price) Ordinance, 1914. He 
was convicted and now appealed. The reasons of appeal are sufficiently set 
out in the judgment below. 

C. R. Browne, for the appellant. 

H. C. F. Cox, Asst. to A.G., for the respondent 
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 DALTON, J.: The appellant was charged with selling rice at a higher 
price than that fixed by proclamation. Under the Food-stuffs (Regulation of 
Price) Ordinance 1914 the Governor is given power to fix prices by 
proclamation. Such a proclamation was issued on July 2nd 1920. In 
September a complaint was laid against the appellant that on September 
11th at Leonora he sold brown rice to an individual named at a higher price 
than that fixed by the proclamation of July 2nd. The case came up for trial 
on 29th October. Meanwhile, by proclamation dated October 26th the 
proclamation of July 2nd, so far as it concerned rice, was revoked. The 
case was tried on October 29th and appellant was convicted. 

The principal reason of appeal from this conviction is based on the 
ground that the proclamation of July 3rd (presumably July 2nd is meant the 
same error is made in the charge, as the proclamation of July 3rd concerns 
flour not rice, but no one seems to have been mislead) having been revoked 
on October 27th 1920, it was not competent to institute and carry on 
proceedings for an offence alleged to have been committed in 
contravention of the proclamation after it had been revoked. 

Appellant's counsel admits that the decision of Hill J. in Manning v. 
Mendonca (1918 L. R. B. G. 114) is against him on this ground that he has 
put forward, but he urges that Manning v. Mendonca was wrongly decided, 
and cites Bennett v. Tatton (118 L. T. Rep 788) in support of his argument. 
From that case it appears that Tatton was charged with failing to keep a 
register in proper form as prescribed by the Food Controller under the 
Public Meals Order 1917. The date of the offence was laid as between 
December 22nd 1917 and January 10th 1918. The case was heard before 
the justices on March 26th 1918, the information having been preferred on 
March 15th. Before the proceedings were commenced, on February 3rd the 
Public Meals Order 1917 was revoked and replaced by another Order. The 
justices therefore dismissed the information, but stated a case for the High 
Court. On the case stated it was held that the justices were wrong. It was 
true that the order under which the proceedings were taken had ceased to 
exist, but the Defence of the Realm Regulations (Regulation No. 63), under 
which the order was issued, provided that the provisions of the revoked 
order are still to apply to acts committed before the date of the revocation 

Mr. Browne argues from that, placing the proclamation in the position 
of the order; the proclamation of October 26th makes no provision for 
keeping alive as it were acts committed during the time the proclamation of 
July 2nd, now revoked, was in force; therefore, he says the common law 
principle applies, namely that 
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where an act expired or was repealed, in the absence of provision to the 
contrary, it was considered as if it had never existed except as to matters 
past and closed. 

A proper appreciation of the case Bennett v. Tatton requires an 
examination of the English statutes, regulations, and orders which gave rise 
to the class of litigation of which the case is an example. To go however 
through the maze made up of the Defence of the Realm Consolidation Act, 
1914 and its several amendments, the voluminous Defence of the Realm 
Regulations issued thereunder from time to time, and further the rules and 
orders issued under power given in the Regulations, does not bring much 
result save a ready appreciation of its complexities, These facts however I 
think stand out so far as the particular ease cited is concerned. The Public 
Meals Order under which the proceedings were taken itself created the 
offence, The power to make the order was given by the Regulations. The 
power to make the regulations is given by the Act. The Act does not 
provide for the application of the provisions of the Interpretation Act 1889 
to the regulations or to the orders thereunder. The Regulations do that. It 
has never been suggested that, in that respect, they were ultra vires of the 
act. This might raise a question whether the first part of the decision in 
Manning v. Mendonca was correct. I have no doubt that if it could be 
reasonably argued that Regulations on this point were ultra vires (as the 
proviso to the proclamation was held to be ultra vires), that aspect would 
have been put before the court on behalf of Tatton. Whether however the 
local decision was right or not on that point, or whether in the result it was 
really material, I do not think it affects this case, because the circumstances 
are not the same or even similar. A distinction can in my opinion be clearly 
drawn on this ground. In Bennett v. Tatton it is the Public Meals Order 
which creates the offence; 'if any person acts in contravention of this order 
. . . that person is guilty of a summary offence against the Defence of the 
Realm Regulations.' The authority also to make the order is contained in 
the Regulations. The authority only to make the Regulations is derived 
from the Act. But in the case now before me it is the ordinance itself which 
creates the offence. The power in that respect is not delegated to 
subordinate legislation, as the Regulations and Orders may be called. The 
offence is not created by the proclamation, although of course that must be 
looked to ascertain whether an offence has been committed during the time 
it was in force. Relatively therefore the ordinance here may be said to be in 
the same position as the Defence of the Realm Regulations to which I have 
referred, and the proclamation in the position of the Order. 

I am therefore unable to agree with counsel that the principle 
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he relies upon is applicable here. The enactment (I think I may so call it) 
under which the proceedings against Chin are taken, is a composite one, 
the ordinance plus the proclamation. The offence is set out in section 10 of 
the ordinance, selling at a higher price than that fixed by proclamation.  
The words 'still in force' in the section, which refer to the proclamation, can 
I think only mean in force at the time of the sale or demand referred to. Hill 
J. in Manning v. Mendonca decided that a proclamation standing alone was 
not an enactment within the meaning of s. 28 of the Interpretation 
Ordinance 1891, but it certainly seems to me that, in so far as any offence 
against the ordinance is concerned, where a selling price is fixed by 
proclamation, the ordinance together with the proclamation is the 
enactment which sets out the law on the subject. The proclamation is 
supplementary to the ordinance, and so far a part of it, subordinate as Hill, 
J. points out, and in practice as we have seen from the number of proclama-
tions referred to subject to frequent changes, whilst the provisions of 'the 
mother ordinance' which creates the offence remain fixed. The ordinance 
under which the charge was brought is still in force, there is no question of 
its repeal, whilst the proclamation was 'still in force' at the time of the sale. 
Therefore on the facts proved the magistrate was entitled to convict the 
appellant. 

The further reasons of appeal deal with the facts and the evidence. 
There was sufficient legal evidence to warrant the finding of the magistrate 
on the facts. Therefore his decision must stand. Certain evidence appears 
on the records to which objection was taken at the trial and I think rightly 
taken. The magistrate reserved decision as to its admissibility and in his 
judgment states he came to his decision to convict the appellant after dis-
carding the evidence objected to. Mr. Browne suggests that it influenced 
his decision but I of course accept the magistrate's statement that it did not 
do so. 

The reason of appeal that there is no proof that Leonora is within 25 
miles of the sea is not worth consideration. I am told that the court house at 
Stewartville, adjoining, if not part of Leonora, is within sight and sound of 
the waves of the sea. It was so obvious I suppose to the knowledge and 
even sight of all at the trial that even defendant's counsel never questioned 
it in the court below. If there was any doubt about it, I should refer the 
matter back to the magistrate, but do not consider it necessary to do so. 

The appeal is therefore dismissed and the conviction upheld, with 
costs. 

Appeal dismissed. 
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FRANKLIN v. TROTMAN & ANR. 

[103 OF 1921.]  

1921. AUGUST 12, 27. BEFORE DALTON, J. 

Criminal law—Precious stones—Unlawful possession—Reasonable cause to 
suspect that possession is unlawful—Proof—Mining Ordinance 1903, ss, 48, 55. 

Appeal from a decision of the stipendiary magistrate of the 
Georgetown judicial district (Mr. G. R. Reid). 

Trotman and Springer were charged with unlawfully having in their 
possession precious stones, diamonds, contrary to the provisions of section 
48 of the Mining Ordinance 1903. They were convicted and fined $10 each 
or in default to one month's imprisonment with hard labour, a further order 
being made that the fact of seizure of the stones be advertised under the 
provisions of s. 57 of the ordinance to enable any person wishing to do so 
to put in a claim to them. 

The defendants appealed. Their reasons of appeal are set out below. 

M. J. C. deFreitas, for the appellants. 

H. C. F. Cox, Asst. A.G., for the respondent. 

DALTON J.:—The appellants were charged with unlawfully having 
certain precious stones, diamonds, in their possession, contrary to the 
provisions of s. 48 of the Mining Ordinance, 1903 (now with amendments 
s. 67 of the Mining, Consolidation, Ordinance, 1920). They were convicted 
and now appeal. The reasons for appeal are as follows:— 

1. The decision is erroneous in point of law because— 
(a) It was proved that the diamonds were not 'found by an officer' 

in the appellants' possession.  
(b) It was proved that the diamonds in question were not in the 

possession of the appellants at the time they were seized. 
(c) The appellants gave proof sufficient for the satisfaction of the 

Court . . . . that they were lawfully entitled to the possession of 
the diamonds. 

(d) The respondent did not have nor did he prove that he had 
reasonable cause to suspect that the possession was unlawful at 
the time of the seizure or at all. 
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(e) (Abandoned.) 
(f) The appellants having received a permit for the conveyance of 

the diamonds from the officer in charge of the nearest station 
outside the mining district could not be in the unlawful 
possession of the same. 

2. The decision is altogether unwarranted by the evidence:— 
(a) For the foregoing reasons. 
(b) Because there was no reasonable suspicion proved.  

Section 48 enacts that every person in whose possession raw gold or 
precious stones is or are found by any officer shall be guilty of an offence 
against this ordinance, unless he can prove to the satisfaction of the court 
before which he is tried that he is lawfully entitled to the possession of the 
same.  

Section 55 of the same ordinance is as follows: 
(1.) As soon as possible after the seizure of any raw gold or precious 

stones a complaint shall be preferred against the person from 
whom the same was seized for the unlawful possession thereof. 

(2.) Such complaint may be preferred by the seizing officer or by any 
other officer.  

(3.) On the hearing of such complaint the complainant shall prove. 
(a.)The finding of the raw gold or precious stones in the 

possession of the person charged, and 
(b.) Reasonable cause at the time of seizure . . . . . . . . . to 

suspect that such possession is unlawful. . . . . . . 
The argument for the appellants was opened on the assumption that 

respondent's counsel would take up the position that there was no 
connection between sections 48 and 55, but Mr. Cox stated he was not 
prepared to make any such submission to the court. I have not therefore 
had the benefit of any argument, and I think it is an arguable point, against 
the contention of appellants' counsel on this point. He has referred me to 
the decision of Bovell C.J. in Graham v. Spence (A.J. Oct 26th 1903) 
which certainly supports his contention, that s. 48 is not an isolated section 
but is closely connected with the following sections. That decision would 
appear to follow Barrat v. Barnes decided by Chalmers C.J., on April 17th 
1894 although the learned C.J. seems to have had considerable doubt in the 
matter. That doubt to my mind is increased by the fact that the words 
'herein authorised in that behalf' which followed the words 'found by any 
officer' in the section as interpreted by Chalmers, C. J., have been deleted 
by the legislature from the section as it stood when interpreted by Bovell, 
C.J., and as it now stands. However, as I have said, respondent’s counsel 
does not contest the position 
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taken by appellants on this point, and under those circumstances I am 
unable to say that Mr. de Freitas' contention is wrong. On the hearing of 
any complaint therefore under s. 48, on that footing, it is necessary to prove 
the finding in the possession of the person charged and reasonable cause at 
the time of seizure to suspect that the possession was unlawful; thereupon 
the person in possession has to satisfy the court that his possession is 
lawful. 

It is not necessary for me to say much about 'reasonable cause to 
suspect.' That has been the subject of many decisions, including decisions 
of the Appeal Court, which are binding both upon the magistrate and upon 
me in this Court. (e.g. Collins v. Young, 1918 L.R. B.G. 84). The 
reasonable suspicion must exist in the mind of the complainant, or of the 
officer making the seizure at the time of the seizure. The reasonableness of 
the grounds for suspicion, being one of the essentials making up the 
offence, must be shown by the prosecution, it not being desirable, as has 
been frequently pointed out, or in my opinion proper, to call upon a 
defendant for his defence when a prima facie case for the prosecution has 
not been made out. 

The evidence upon which reasonable suspicion may be found must of 
course vary according to the circumstances of each case. What do we find 
on the record in this case? 

The facts of seizure here are as follows: the appellants, one a claim 
holder and the other a tributor on December 2nd or 20th last (the record is 
badly copied and there are other obvious errors) visited the Lands and 
Mines Department, Georgetown, for the purpose of passing certain parcels 
of diamonds, for the purpose of paying royalty thereon. In the department 
at the time was Police Constable Thorne. He states that the two appellants 
handed the parcel to the clerk who weighed them. He then charged them 
with unlawful possession 'in consequence of a report I had heard,' and he 
took them both to Brickdam station with the diamonds. He handed the 
diamonds and the appellants over to Sargeant Major Franklin, the 
complainant. He, in his evidence, states nothing more than that he put 
questions to them all of which they answered, their statements being put 
down in writing and signed by them. 

There is in the evidence of these two witnesses who depose to the 
seizure clearly no evidence whence the magistrate could find that the 
complainant had any reasonable cause to suspect the appellants of unlawful 
possession. Nowhere does it appear that either Thorne or Franklin stated 
that Be suspected the diamonds to be unlawfully in defendants' possession, 
although one may I suppose assume something of the kind from their 
actions in making the seizure. But their actions do not assist the magistrate 
in any way, if he does not know the reason for them. As pointed 



 125
FRANKLIN v. TROTMAN & ANR. 

out by Bovell C.J. in Meerza v. Harding (A.J. December 16th 1905) the 
mere statement of a constable that he suspected a person is of no value, but 
if there is in fact any reasonable suspicion existing the statement can of 
course and should go beyond that, either sufficient to require cross-
examination as to his grounds of suspicion, as pointed out by Smith C.J. in 
Butts v. Brunker (A.J. January 16th 1900), or so connected with the 
evidence of subsequent witnesses as to enable the magistrate to decide 
whether or not the suspicion in the mind of the officer was a reasonable 
one. In addition to this direct evidence of the seizing officer and others 
from whom the information may have been received, there may be indirect 
evidence flowing from the particular circumstances of the case, suspicion 
arising from the nature of the property seized, the person or occupation of 
the defendants, or the place or time of seizure. I do not suggest that these 
examples are exhaustive. There is however no such indirect evidence here; 
The subject of seizure, diamonds; occupation, licensed diamond digger and 
employee on claim; place of seizure, Lands and Mines Department; 
occasion, passing of diamonds for the purpose of paying royalty: all 
apparently quite natural and in order. 

But there are two pieces of evidence on the record which Mr. Cox 
urges prove reasonable suspicion at the time of seizure. The first is the 
evidence of the witness King who signed a statement on December 9th to 
the effect that no one was working on the claims whence these diamonds 
were said to have been won on the dates set out in appellants' returns. This 
statement he gave to the police. In court however he proved a most unsatis-
factory witness and his evidence did not support his previous statement. It 
is in my opinion of no value one way or the other. Further, if the date of 
seizure was December 2nd, it is subsequent to that. The second piece of 
evidence to which my attention is drawn is the admission by Trotman one 
of the appellants that he was searched when he landed at Wismar. When or 
for what purpose does not appear. If this piece of evidence (if it can under 
the circumstances be so called) had been of any importance I should 
certainly have expected some definite evidence by the prosecution on the 
point. There is nothing to connect it with the seizure of the diamonds in the 
Lands and Mines Department. As it stands, apart from being evidence 
obtained in cross-examination of the defendant, it does not support the 
charge, so far as I can see, in any way. 

Lastly, Mr. Cox has urged that all the evidence led for the prosecution 
show that there was reasonable suspicion against the defendants. That 
however is no reply to reason of appeal I (d.) Under the provisions of the 
ordinance the complainant is required to prove reasonable cause to suspect 
at the time of the 
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seizure. The reason for such a requirement is obvious; otherwise seizures 
would doubtless be frequent and possibly frivolous and unjustifiable, 
leaving the grounds to be sifted, as to their reasonableness or enquiries to 
be made after the seizure. I can find on the record no evidence at all 
whence the magistrate could conclude that the complainant had reasonable 
cause to suspect at the time of the seizure that defendants' possession of the 
diamonds was unlawful. The magistrate's reasons for decision are silent on 
this point, though objection was taken before him based upon it and he 
reserved his decision. Without giving his reasons he called for a defence. 
Hence I presume he considered there was reasonable cause. As there was 
no evidence to support that conclusion the appeal must be allowed and the 
convictions quashed, with costs. 

Appeal allowed. Convictions quashed. 
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[435 OF 1921.] 

1921. AUGUST 23, SEPTEMBER 10. BEFORE DALTON, ACTING C.J. 

Application—Notice of application—Service with writ of summons—Leave of 
Court —Rules of Court, Order XL. r. 13—Effect of non-compliance—
Irregularity—Rules of Court, Order LI,—Practice. 

Application by the plaintiff, in an action for dissolution of partnership, 
for an injunction to restrain the defendant from dealing or intermeddling 
with the partnership property, and for the appointment of a receiver and 
manager. 

On the application coming on for hearing, counsel for respondent 
(defendant) objected to the proceedings on the ground that the leave of the 
Court had not been obtained as required by Order XL., r. 13. After 
argument on the objection, decision was reserved. 

P. N. Browne, K.C. for the applicant (plaintiff). 

E. G. Woolford, K.C., for the respondent (defendant). 

DALTON, ACTING, C.J.: The plaintiff is applying for an interim 
injunction to restrain the defendant from dealing with the partnership 
business, and for the appointment of a receiver. The application was 
originally made ex parte and an order thereon was made by me directing 
that notice thereof be served on the defendant. On the application coming 
on for hearing defendant's 
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counsel took a preliminary objection to the hearing of the application 
which he urged was a nullity and so void, in that no leave had been asked 
for or obtained to serve notice as required by the Rules of Court. 

The writ in the action had been served, but there has been no 
appearance entered by the defendant. Order XL., r. 13 provides that the 
plaintiff may, by leave of the Court to be obtained ex parte, serve notice of 
any application upon a defendant along with the writ of summons or at any 
time after serving of the writ of summons and before the time limited for 
the appearance of defendant. If therefore a plaintiff wishes to serve notice 
of any application upon the defendant at the time the writ is served or at 
any time before the time limited for defendant's appearance after service of 
the writ he is required to obtain the leave of the court to do so. Here it is 
clear the plaintiff has not complied with the provisions of that rule. He 
applied ex parte in the terms I have mentioned, apparently overlooking the 
requirements of rule 13. It was obviously not a matter for an ex parte 
application and an order thereon was made accordingly. The defendant was 
not a party to the proceeding upon which that order was made and therefore 
I think he is entitled to take the objection to the proceedings. Otherwise it 
seems to me the order would have debarred him. 

But Mr. Browne urges that if his client has not complied with the rules, 
it is an irregularity which can be dealt with under the provisions of Order 
LI, and the court can now grant the leave which should have been 
previously obtained. He accordingly asks for the indulgence of the court in 
consequence of his error. Numerous cases have been cited by both sides to 
support their contention. As a result of an examination of those authorities I 
have come to the conclusion that the failure of the plaintiff to obtain the 
leave of the court before serving notice of the application upon defendant, 
as required by rule 11 I have quoted, is an irregularity only, and does not 
render the proceedings void unless it is so directed. The case of Lloyd v. 
Great Western Dairies Company, Ltd. (1907 2 K.B. 727), of those cited, is 
the one which comes nearest to the facts in this case, and it seems to me the 
principle upon which that case was decided applies here. Plaintiff has not 
done something he was forbidden or not empowered to do. He, however, 
required leave before doing what he did. The very use of the words in both 
cases "by leave of the court" show that the proceeding is one which is 
recognised and may be adopted. To adapt the words of Vaughan Williams, 
L.J., to this case, I can find no authority for the proposition that there is no 
jurisdiction in the court or judge to give leave after the service of notice of 
application. The case of Smuthwaite v. 
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Hannay (1894 A.C. 494) does not apply here, for the reasons set out in 
Lloyd v. Great Western Dairies Company, Ltd. 

The conduct of the plaintiff being an irregularity then how is it to be 
dealt with? Defendant has in no way waived his right to take the objection 
and he now objects to leave being given as asked for by plaintiff. Under the 
provisions of Order LI I am empowered to set aside the proceedings as 
wholly irregular or to amend them or otherwise to deal with them in such 
manner and upon such terms as I think fit. If the proceedings were set aside 
plaintiff would be entitled to move again and to obtain leave ex parte. Mr. 
Woolford has argued that that leave would not necessarily be given. In 
view, however, of his right to apply ex parte, and also having in view the 
order I already made directing service of the application on the defendant, I 
do not propose to set aside the proceedings. Leave will now be given 
thereby correcting the omission to comply with the requirements of Order 
XL, r. 13, but plaintiff must pay all costs which have been incurred as a 
result of his omission to obtain that leave before. The objection is upheld, 
and the irregularity dealt with by the granting of the necessary leave now 
and the hearing of the application will continue. 

[NOTE.—The parties subsequently effected a settlement in the 
action.—ED.] 
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[437 OF 1921.] 

1921. SEPTEMBER 16. BEFORE DALTON, ACTING C.J. 

Sale of goods — Specific performance—Damages—Remedies of buyer—Sale 
of Goods Ordinance, 1913, ss. 52, 53—Magistrate's Court—Plaint—Joinder of 
causes of action of dissimilar nature. 

Appeal from a decision of the stipendiary magistrate of the 
Georgetown judicial district (Mr. G. R. Reid). Plaintiff Dias claimed 
delivery of certain goods purchased by him from defendant, or in the 
alternative for damages for non delivery. The magistrate found for the 
plaintiff, and ordered the delivery of the goods purchased or their value 
$45, and $10 general damages. The defendant appealed on the ground that 
plaintiff's claim was bad in law as containing causes of action of a 
dissimilar nature. 

F. E. Waldron, for the appellant, de Souza. 

M. J. C. de Freitas, for the respondent, Dias. 
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DALTON, ACTING C.J.: Plaintiff's claim is for the delivery of certain 
specific goods purchased by him from defendant or in the alternative for 
damages for non-delivery. The defendant's counsel objected to the plaint 
on the ground that there is therein a joinder of two causes of action of a 
dissimilar nature. He there- fore asked the magistrate to strike out the 
plaint, citing the case of Tiam Fook v. Dare (A.J. April 2nd, 1908) as an 
authority for his request. The magistrate refused, and gave judgment for the 
plaintiff for the delivery of the goods purchased, or for damages, special 
and general, amounting in all to $55 and costs. Defendant appeals, and 
raises the same objection in his reasons of appeal. There is no question, on 
the evidence, that plaintiff purchased certain articles of furniture from 
defendant's agent, with defendant's knowledge and consent. After getting 
paid for them he however refuses to give them up, saying the furniture was 
not his. There is no evidence, beyond his own statement, to support that, 
and his conduct, on the magistrate's findings, has obviously been dishonest. 

As regards the legal aspect of the case there is nothing to support 
counsel's contention that the claim was one in detinue. The plaint is clear 
and unambiguous. It is for the delivery of the goods purchased or for 
damages for non-delivery. In the case of the sale of goods the remedies of 
the buyer are set out in the Sale of Goods Ordinance, 1913. He may 
maintain an action for damages for non-delivery. He may also claim 
specific performance of the contract. In an action for specific performance, 
for the delivery of specific or ascertained goods as here, he may obtain 
from the court a judgment for damages in lieu of delivery, if he asks for it, 
and the court sees fit to grant it. He does ask for it, in his plaint. A 
judgment for delivery alone would in fact be of no value to him as it could 
not be enforced in the petty debt court. In the result the magistrate gave 
defendant the option of giving delivery or paying damages. I am therefore 
unable to agree with appellant's counsel that the plaint was bad and should 
have been struck out, Plaintiff asked for in his plaint what the court was 
empowered under the ordinance to give him. There has, in my opinion, 
been no misjoinder of different causes of action as is alleged. The case he 
cited, Tiam Fook v. Dare, which was a case dealing with the law of master 
and servant, is not applicable here. The decision of the magistrate is 
therefore confirmed and the appeal dismissed with costs. 
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DEFREITAS v. WALCOTT. 

[508 OF 1921.] 

1921. OCTOBER 1, 8, BEFORE DALTON, J. 

Specially indorsed writ—Leave to defend—Set off or counter-claim—Signing 
judgment—Stay of execution—Costs—Practice. 

Claim by the plaintiff for the sum of $3,319.19 on a specially indorsed 
writ, the amount of principal and interest due on a promissory note made 
by defendant. 

Defendant filed an affidavit of defence, and asked for leave to defend. 
He admitted the making of the note, and his indebtedness thereon, but set 
up that plaintiff was liable to account to him for a parcel of rough 
diamonds to the value of $3,996, the property of defendant, and said to 
have been stolen out of a safe whilst in plaintiff's custody. He sought to set 
off the amount of plaintiff's liability to him in respect of this loss, against 
his liability to plaintiff, which would leave a balance in his favour. 

P. N. Browne, K.C., for the plaintiff. 

E. G. Woolford K.C. for the defendant. 

DALTON, J.: The plaintiff claims from the defendant the sum of 
$3,319.19 on a specially indorsed writ, due on a promissory note. 
Defendant admits his indebtedness to plaintiff in the amount claimed, but 
asks for leave to defend on the ground that he has a right of set off against 
the plaintiff, His affidavit sets out that he forwarded in March, 1921 (some 
three months before the making of the note sued on) to the plaintiff a parcel 
of diamonds weighing 222 carats to the value of $3,996, which diamonds 
plaintiff is alleged to have lost. He alleges negligence and want of due care 
and precaution on the part of plaintiff in the custody of the diamonds, and 
seeks to set off what he states is the amount of the plaintiff's liability to him 
in respect of the loss of the diamonds. 

It is argued for the plaintiff that the affidavit filed asking for leave to 
defend discloses no right of set oft, although it is admitted it may disclose a 
counter-claim. The rules of court applicable to the question raised are 
Order XVII, r. 3 [English Rules, Order XIX, r. 3] and Order XIX, r. 13 
[English Rules, Order XXI, r. 17.] Some difficulty might possibly arise 
from the fact that the right of set off is in England a statutory defence, a 
defence for which no statute in this colony provides, but that defence is 
recognised by the local rules of court and so presumably can be made use 
of. The same remarks apply to the right of counterclaim so far as the 
English statutes and rules now govern it. 
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It is not necessary to elaborate the difference between 'set off' and 
'counter-claim.' The former is a defence to the action. The latter is in effect 
a cross-action. As pointed out in the English practice every set off can be 
pleaded as a counter-claim, but every counter-claim cannot be pleaded as a 
set off. On the facts alleged by defendant here it seems to me that he has no 
defence to the action brought, but he has a counter-claim against the 
plaintiff. That counter-claim he cannot plead as a set off. The affidavit 
filed, in my opinion, discloses no defence to the action brought by the 
plaintiff and he is entitled to judgment on his claim. 

In view, however, of the alleged counter-claim (see Annual Practice, 
1920, p. 182) execution of the judgment will be stayed for fourteen days to 
enable defendant, if he is so advised, to bring his cross-action. If he 
commences it within that time execution will further be stayed until the 
termination of that action. (Cf. Anglo-Italian Bank v. Wells, 38 L.T., 197.) 

In respect of costs, following the English practice (See Annual Practice 
1920 p. 372. Notes to rule 17 of Order XXI), in such a case as this, one of 
counter-claim and not set off", the plaintiff is entitled to his costs. 

There will be judgment for $3,319.19 and costs, but execution is stayed 
as above set out, with leave to apply. 
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[BERBICE, 51 OF 1921.] 

1921. NOVEMBER 5, 12. BEFORE DALTON, J. 

Specially indorsed writ—Special indorsement—Signature of barrister and 
solicitor—Pleading—Rules of Court, Order XVII, r, 6. 

A Special indorsement on a writ under the provisions of Order IV r. 6, is a 
pleading within the meaning of Order XVII, r. 6, and requires to be signed as laid 
down by that rule. 

Claim by the plaintiff company for the sum of $808.85 on a specially 
indorsed writ. The indorsement was signed by solicitor only. Objection was 
taken by defendant that the special indorsement should have been signed 
by barrister and solicitor, as required by the provisions of Order XVII, r. 6. 
The objection was upheld, but under the special circumstances of the case 
the signature of counsel was dispensed with. 

J. A. Luckhoo, for the plaintiff company. 

E. G. Woolford, K.C., for the defendant. 
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DALTON, J.: This is an action to recover the sum of $808.85 on a 
specially indorsed writ. Defendant has tiled an affidavit of defence, but 
without prejudice to the objection now taken to the writ and indorsement 
thereon. 

The objection is that the indorsement to the writ has not been signed by 
barrister and solicitor in accordance with the requirements of Order XVII, 
r. 6, the signature of solicitor only appearing thereon. To be successful in 
his objection Mr. Woolford has to convince me that the decision in Ho-a-
Hing v. D'Andrade (April 15th, 1902) is wrong. It is not I think questioned 
that decision has settled the practice on this point since 1902, it has 
certainly been followed in other cases since that date when the same 
objection has been taken. It was followed I think as recently as this year in 
a case before me when the same objection was taken. I had the benefit 
then, however, of no such argument or consideration as I have had now, the 
decision in Ho-a-Hing v. D'Andrade not being then questioned by counsel 
when his attention was drawn to it. 

In that decision, on a review of taxation, objection was taken to the 
disallowance of a fee to counsel for drawing a statement of claim, the 
statement of claim being a special indorsement on the writ under Order IV, 
r. 6. Bovell, C.J. held that a special indorsement is not a 'pleading' within 
Order XVII, r. 6, and that it did not require counsel's signature. He based 
his decision on the fact that the tariff in the rules prescribe no fee to 
counsel (as they do to, a solicitor) for drawing a special indorsement, and 
also on the fact that the forms given in the rules do not provide for any 
signature. He also draws attention to rule 29 of the same order which 
mentions both 'indorsement' and 'pleading.' 

Rules 5 and 6 of Order XVII are as follows:— 
"5. Every pleading shall contain, and contain only, a statement in a 

summary form of the material facts on which the party pleading relies for 
his claim or defence, as the case may be, but not the evidence by which 
they are to be proved, and shall, when necessary, be divided into 
paragraphs numbered consecutively. Dates, sums, and numbers shall be 
expressed in figures and not in words.'' 

"6. Every pleading shall be signed by a barrister and the solicitor of the 
party, and shall not be received by the Registrar if not so signed unless the 
court or a judge shall see fit in any case to dispense with such signatures: 
provided that, where the amount or value claimed shall not exceed $250, it 
shall be sufficient if the pleading's are signed by the barrister or solicitor of 
the party."  

Order XVIII, r, 1, dealing with statements of claim provides that 
"Where the writ is specially indorsed under Order IV, 
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r. 6, no further statement of claim shall be filed, but the indorsement on the 
writ shall be deemed to be the statement of claim." 

On the authority of Anlaby v. Praetorius (20 Q.B.D. 764) the service of 
a writ specially indorsed is delivery of a statement of claim within the 
meaning of the rules applying to such delivery and the indorsement is a 
'pleading,' but it is also clear from the decision in Murray v. Stephenson 
(19 Q.B.D. 60) that there are cases in which a specially indorsed writ is not 
a 'pleading' within the meaning of the rules. To answer the question in the 
case put to me, whether or not the indorsement is a pleading within Order 
XVII, r. 6, and therefore requiring the signature of counsel as well as 
solicitor I turn to the English practice for assistance. 

The equivalent English rule to our rules 5 and 6, Order XVII, which I 
have set out in full, is rule 4 of Order XIX, That rule is in the following 
terms:— 

"4. Every pleading shall contain, and contain only, a statement in a 
summary form of the  material facts on which the party pleading 
relies for his claim or defence, as the case may be, but not the 
evidence by which they are to be proved, and shall when 
necessary, be divided into paragraphs numbered consecutively. 
Dates, sums and numbers shall be expressed in figures and not in 
words. Signature of counsel shall not be necessary; but where 
pleadings have been settled by counsel or a special pleader they 
shall be signed by him; and if not so settled they shall be signed by 
the solicitor or by the party if he sues or defends in person."  

It will be seen then that the first part of this rule is identical with our 
rule 5. Where however the question of signing the pleadings is dealt with, 
our rule 6 differs from the latter part of this rule. 

What is the English practice under this rule? It is laid down that "The 
signature of counsel 'to which the court was in the habit of paying, as it 
ought to pay, and always will be warranted in paying hereafter, the greatest 
possible respect, is to that extent a voucher that the case is not a mere 
fiction' . . . Counsel's signature to the draft is sufficient, and his name may 
be printed at the end of the pleading." And here follow the important 
words: "The same rule applies to a special indorsement on a writ which . . . 
is deemed to be the statement of claim." (Annual Practice 1920, p. 330). 
And in Chitty's King's Bench Forms (14th ed., p. 53) we find forms of 
special indorsement set out providing for signatures with special reference 
to rule 4 I have quoted. Therefore under the English practice a special in-
dorsement is a pleading within rule 4. As I have shown, that 
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rule has in this colony been divided into two parts, our rule 5 identical with 
the first part of rule 4, and rule 6, providing for signatures, differing from 
the English rule. I am however unable to interpret the meaning of 'pleading' 
in rule 5 as differing from its meaning in rule 6. Rules 5 and 6 in my 
opinion equally apply to a special indorsement on a writ. I have come to 
this conclusion with some diffidence, owing to the considered decision of 
Sir Henry Bovell, C.J., to which I have referred, and the long practice 
based on that decision but without any doubt in my mind. The fact that no 
fee is provided in the tariff for counsel drawing a special indorsement does 
not to my mind render a special indorsement any less a pleading within the 
meaning of the rule. Oases may arise in which counsel's assistance in 
settling the indorsement may be required. The fact that the forms in the 
appendix contain no provision or place for signatures is also I think 
immaterial. It is not suggested for instance even by Mr. Luckhoo for 
defendant that the solicitor's signature could be dispensed with, but the 
forms do not even provide for the solicitor. Lastly rule 27 of the English 
Order is in the same terms as rule 29 to which attention has been drawn. 
The fact that both 'indorsement' and 'pleading'  are mentioned therein does 
not in English practice make a special indorsement any less a pleading 
within rule 4 of the order. 

I have accordingly come to the conclusion that the objection taken is 
good and that the provisions of the Rules of Court providing for the signing 
of pleadings have not been complied with, and I hold a special indorsement 
to be a pleading within Order XVII, r. 6. 

Under the circumstances, as the plaintiff has followed the recognised 
practice of past years and has failed to comply with the rule because of that 
practice I shall in this case, under the discretion given me by the rule, 
dispense with the signature of counsel, but defendant is entitled to any 
costs incurred as a result of the objection taken, fixed at $15. 
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GUNIA v. SEMPLE & ANR. 

[BERBICE. 30 OF 1920.] 
1921. JUNE 28, NOVEMBER 18. 

BEFORE SIR CHARLES MAJOR, C.J. 

Immovable property—Letters of decree—Sale at execution—Interest of 
judgment debtor in property sold—Mis-description of property sold—Evidence—
Bona fide error—Rectification of title-deed. 

Claim by the plaintiff Gunia (1) for a declaration that he is entitled to 
the possession of lot l4 on the eastern half of plantation Expectation, West 
Coast, Berbice, (2) for an order restraining the defendants Semple and 
Nedd from entering on the lot, and (3) for the sum of $100 as damages and 
pecuniary compensation for the use and occupation of the said lot. 

Plaintiff claimed he was owner of the lot by letters of decree dated 
December 14th, 1917. The defendants claimed lot 14 as their property, as 
the heirs of one Bob Martin, and that Martin and they and other heirs had 
been in possession of the lot for 74 years. They claimed that by an error 
their lot 14 became known as lot 13, and the lot which plaintiff bought, in 
fact lot 15, became known as lot 14, that the lot he held under letters of 
decree was in fact lot 15, sometimes called lot 14, and not lot 14 which 
they owned and occupied. The value of the property in dispute was alleged 
to be $100. 

E. A. Luckhoo, solicitor, for plaintiff. 

H. de Mendonca, solicitor for defendants. 

SIR CHARLES MAJOR, C.J.: The plaintiff, in December, 1917, obtained 
judicial letters decreeing him to have purchased at sale in execution of a 
judgment obtained by Scotland Nedd against Daniel Allen and Harriet 
Allen, lots of plantation Expectation numbered 9 and 14. 

The plaintiff, in July, 1919, obtained like letters in a suit of Charles 
Allen against the same defendants Allen, in respect of lots 13 and 15 of the 
same plantation. 

Both suits were apparently of the usual fictitious character and 
instituted in order to give effect to agreements for sale and purchase in 
1917 between Nedd and Gunia and, in 1919, between the Allens and 
Gunia. 

In both decrees reference is made to a plan of Expectation made in 
1846 whereon is set marginally the division of the plantation into lots 
numbered 1 to 31. 

The plaintiff stands on his letters of decree and claims to eject the 
defendants from lot 14. 
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The legal principle underlying the inquiry and to be applied to the 
findings of fact upon the issues joined between the parties and to the letters 
of decree—those of 1917 only are involved—is the familiar one that the 
plaintiff obtained a judicial transfer to him of all right and title of the 
judgment debtors Allen to and in whatever land was in fact sold and 
whatever that right or title might be, and nothing else. What, therefore, was 
sold at execution in 1917? This is a question of fact, and depends for 
answer upon the view I may take of the evidence. 

Into that evidence I need not enter in detail. Suffice it to say that its 
weight seems to me abundantly to be in favour of the truth of the 
defendants' story of bona fide mistake by all parties concerned in the 
transactions of 1917, whereby lot 15, actually sold and bought, was 
described as 14. The mistake was, in the circumstances disclosed by the 
evidence, a natural one to make. Equally natural and indeed, to me, 
obvious were the method of its discovery and the means taken to rectify it. 
I have, with all attention to Mr. Luckhoo's arguments against the fact of 
mistake, heard nothing to remove the firm impression I have formed. 

I find, therefore, on the evidence that the property of the Allens, in 
1917 sold to Gunia in execution of Nedd's judgment against them, was 
their estate and interest in lots numbered on the plan 9 and 15, and that 
when Allen (Charles), in 1919, (I think the evidence clearly shows, after 
and in consequence of perusal of the plan, to which he had hitherto been a 
stranger, and to rectify the mistake) adopted the same process as Nedd in 
1917 and caused to be sold the property to the same defendants Allen in 
lots 13 and 15, there was purchased the Allen's estate and interests in lot 13 
and the same estate in lot 15 as had been previously sold under the 
erroneous description 14. 

The plaintiff is not entitled to eject the defendants from lot on the plan 
numbered 14, and his action fails. The defendant's counter-claim that the 
letters of decree of 1917 for the estate and interest of the Allens in lot 14 be 
set aside. I cannot do that for the letters relate to specific lots of land rightly 
and in fact sold but, as I have found, one of them wrongly described. There 
must be order that the action be dismissed, and there will be a declaration 
that the plaintiff is not entitled to any estate right title or interest in or to 
that lot of land in the plan or diagram, referred to in the letters of decree 
dated the 14th day of December, 1917, numbered 14. This judgment will 
be noted in the registry of deed's for reference and affect on any application 
the plaintiff may make to perfect his title according to law under the letters 
of decree of 1917 and 1919. 

The plaintiff must pay the defendants' costs, 
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WILLIAMS v. MARTINS.  

[342 OF 1920.]  

1921. JULY 21, NOVEMBER 21. BEFORE SIR CHARLES MAJOR, C.J., 
AND DALTON, J. 

Animal—Horse—Injury to mare by stallion —Animal of mischievous 
nature—Agistment — Negligence—Liability of owner—Liability of agister. 

Appeal from a decision of Douglass, Acting J., reported at 1920 L.R. 
B.G. 169. 

On a claim by the plaintiff Williams for the sum of $100 as damages 
for the loss of a horse, the learned trial judge gave judgment in the sum of 
$60, and costs. From this decision the defendant appealed. The reasons of 
appeal were that the defendant did not keep any horse of a mischievous 
nature that the horse in question was kept by an agister who was an 
independent contractor for remuneration, and that the defendant was not 
liable for any of the alleged wrongful acts complained of by the plaintiff. 

J. S. McArthur, for the appellant, Martins. 

M. J. C. de Freitas, for the respondent, Williams, 

SIR CHARLES MAJOR, C.J.: This appeal is from the decision of Mr. 
Acting Justice Douglass (as he then was) on the facts and the law applied 
to those facts. As to the findings of fact I have heard nothing from the 
appellant to displace the presumption with which this Court embarks on an 
appeal of this character, viz., that the decision of the court below on the 
facts is correct. In that respect, therefore, I decline to disturb it. 

As to the law in the case. The loss of the plaintiff's mare resulted from 
injury to it inflicted by the defendant's stallion. The learned judge has 
found as a fact that the defendant knew of the mischievous propensity of 
his animal. That state of things, simpliciter, settles the question of the 
defendant's liability against him. But it is said that the existence of a 
contract of agistment of the mare and stallion between the plaintiff and 
defendant on the one part and a third person on the other part temporarily 
extinguished, or suspended, the defendant's liability, so that he could not, 
during its existence, be held responsible for the loss. The learned judge has 
held that that contention is unfounded in law, and I agree with him. There 
may have been a cause of action ex contractu (and even as co-tort feasor) 
against the agister for want of reasonable care (or negligence), but its 
existence cannot relieve the defendant in this action for an act of his, 
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wrongful in itself independently of any co-existent contract, from the 
consequences the law attaches to not keeping safe an animal which he 
knew to be of a mischievous nature. And "keeping" means "having," that is 
"owning." or as the learned judge expressed it "retaining," an animal, not 
by any means necessarily and exclusively having the physical possession 
of it. Here the defendant was not performing the duty cast upon him by law 
of keeping the stallion safe; on the contrary, he had handed it over to 
another for agistment with other animals and he kept it there, after and 
notwithstanding his knowledge that it was mischievous. As Farwell, L.J., 
said in Baker v. Snell (1908 2 K.B., 833): "The cases, in my opinion, 
establish that the law recognizes two classes of animals, those ferae 
naturae and those mansuetae naturae. Any animal of the latter class, when 
known to the owner to be dangerous, falls within the former class, and 
anyone who keeps an animal of that nature does a wrongful act and is 
liable for the consequences under whatever circumstances arising, except 
where the plaintiff by his own conduct has brought the injury upon 
himself." 

The appeal, I think, must be dismissed with costs. 
DALTON, J.: The claim of the plaintiff is based on the alleged 'wrongful 

keeping' by the defendant of a horse of a mischievous nature, which nature 
was known to the defendant, with the result that a horse, the property of 
plaintiff, was attacked and kicked by defendant's horse and had to be shot 
as a result of its injuries. 

The defendant denies liability, basing his plea on the allegation that he 
did not 'keep' the horse which is said to have done the damage, it being 
'kept' by an agister on his behalf. 

The facts emerging from the findings of the trial judge are as follows: 
Both plaintiff and defendant agisted horses with an agister, that on July 
23rd the agister sent defendant a message to remove his horse because it 
was causing trouble, that the message was delivered to defendant, that the 
defendant did not then take away his horse, that on August 9th whilst in the 
agister's pasture, defendant's horse attacked and caused injuries to plaintiffs 
horse as a result of which the latter was destroyed, that defendant was 
again requested to remove his horse, and that he did so on August 17th. On 
those facts the trial judge found that the plaintiff was deprived of his 
property whilst under the control of a bailee, the agister, by the negligence 
of a third party, the defendant, and that he could in law successfully main-
tain the action brought. 

Mr. McArthur has argued at some length that a person cannot be said 
to 'keep' a horse as set out in the plaint unless he has actual possession and 
control of it. Here, he argues, the defendant entered into a contract with the 
agister to keep his 
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horse for him and hence he (the defendant) could not in any sense of the 
word be said to be 'keeping' it. He referred to various cases, of which the 
following are the chief. 

The case of Walker v. Hall (40 J.P. 456) can, I think, be distinguished 
from this case on the facts. The trainer, the defendant in the action, kept the 
horse of a third party, in his stables, he knew it was accustomed to bite, and 
it bit the plaintiff whilst being taken by defendant's groom to the station 
from the stables. Although belonging to a third party it was under the 
control of defendant and on the facts stated the plaintiff was entitled to 
succeed against him. And I think the same remark applies to Milligan v. 
Wedge (12 A. and E. 737). in which the defendant was stated 'by his 
servant' to have so carelessly driven a bull along the road, that the bull 
broke loose and caused damage. The evidence showed that the owner, a 
butcher, employed a licensed drover to drive the animal, and that the 
drover employed a boy whose negligence caused the mischief. On the 
ground that the boy was not the servant of defendant, the plaintiff could not 
succeed in his claim. In North v. Wood (1914 1 K.B. 629) it was proved 
that a dog, although living on defendant's premises, was the property of and 
under the sole control of his daughter. Under those circumstances she was 
the person liable and not the father. And, so in Walker v. Crabb (33 T.L.R. 
119) the owner had no control over the auctioneer to whom he had sent a 
horse for sale, and he was held not to be responsible for the negligence of 
the auctioneer. 

But here, after the notice sent to the defendant by the agister respecting 
his horse with a request for its removal, it seems to me that the trial judge 
was justified in coming to the conclusion that failing to remove it or 
apparently failing to take any notice of the request until after the damage 
was done, the defendant in effect kept it where it was. It was to that extent 
under his control, and by his failure to remove it he kept it in the pasture at 
his risk. We are not concerned in this case with the relationship, and the 
rights and duties flowing therefrom, between the plaintiff and the agister, 
or the defendant and the agister. That relationship is based on contract, The 
fact, however, that the plaintiff might have a good cause of action against 
the agister does not of itself prevent him having a right of action against the 
defendant. The agister is bound to take reasonable care of the animals 
under his care. A plea, for instance, that he has no knowledge of the 
mischievous disposition of animals agisted with him, if he otherwise fail to 
exercise reasonable care, is no defence to an action against him (the 
agister) in such a case as this, because that knowledge was not essential to 
his liability under his contract as an agister, which was to take reasonable 
care of the animal (Smith v. 
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Cook 1 Q.B.D.79). On the findings here, both defendant and the agister had 
knowledge of the mischievous propensities of the animal; it is as a result of 
that knowledge, his evidence shows, that the latter gave the notice of 
removal, having presumably in view his duty to the owners of the other 
animals agisted with him. The mere giving of that notice, without taking 
any other steps to protect the animals until the removal of the one to which 
the notice referred would not, I think, necessarily be a sufficient fulfilment 
of his duty. It depends on the circumstances of the case. But the failure of 
defendant to remove his animal, and no attempt on his part to show that the 
request was not a proper one, until after the damage was done, as found 
here was culpable negligence on his part both in respect of the agister and 
the owners of other animals agisted with him. 

Take the case which I put to Mr. McArthur during the hearing. A. has a 
horse which he has some cause to suspect is suffering from or has been in 
contact with other horses suffering from glanders. In spite of this fact he 
agists the horse with B., who takes charge of it in ignorance and in all good 
faith. Whilst in B.'s charge it infects the horses of C., also agisted with B. 
Has C., no remedy against A., for his negligence? How can A., say that he 
did not 'keep' his horse with B., but that B., was responsible as an in-
dependent contractor. The existence of the glanders, and also the existence 
of mischievous propensities in the defendant's horse are matters outside the 
contract of agistment. If it be proved that A. sent his horse to the agister 
and kept it there under such circumstances. I do not see how he can fail to 
be answerable to C., as well as to B., for the results of his negligence, 

And as in this case the plaintiff had a right of action against the agister 
if he had failed to exercise due care and diligence in respect of the animal 
in his charge, so also in my opinion had he a right of action against the 
defendant based on his negligence. The gist of the action was in the 
keeping of the animal after knowledge of its mischievous propensities. The 
defendant cannot free himself from liability by ignoring the fact that has 
come to his knowledge and the request to remove his animal from the 
agister's pasture. On the facts found by the trial judge I am not able to say 
the defendant did not 'keep' his horse there. I think the facts justify the 
conclusion come to; and therefore the plaintiff was entitled to succeed. The 
appeal must therefore be dismissed with costs. 
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CROCKER v. THE UNIQUE FRIENDLY SOCIETY. 

[8—12—1920.] 

1921. MARCH 8, 22. BEFORE DALTON, J. 

Heir—Intestate succession— Vesting of property on death—English common 
law— 'Ordinary' of the colony—Civil Law of British Guiana Ordinance, 1916—
Deceased Persons Estates Ordinance, 1917—Marriage in community of 
property—Joint estate—Rights of surviving spouse, 

Claim by the plaintiff for the sum of $70 alleged to be due to her 
deceased husband Daniel Crocker, who died intestate on November 25th, 
1919. The defendant society was a friendly society duly incorporated and 
registered under the Friendly Societies Ordinance, 1893. 

All further material facts are fully set out in the judgment. 
B. B. Marshall, for the plaintiff. 
S. L. Stafford, for the defendant society. 
DALTON, J.: Plaintiff claims from the defendant friendly society the 

sum of $70, an amount alleged to be due to her deceased husband Daniel 
Crocker for funeral expenses and benefits as a member of the said society. 
She alleges in the plaint that she incurred expenses to the amount of $70 
for the funeral of her said husband and that she is a "person claiming 
through the said Daniel Crocker," who was entitled to the sum of $70 from 
the society. She claims then, not for money expended on behalf of the 
deceased but for money due to the deceased, and due to her by virtue of her 
position as wife or widow of the deceased. 

The defence made by the society is a somewhat lengthy one, 
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but the principal part of it is to the effect that the plaintiff is not competent 
to bring the action as she has done. She sues as the wife of the deceased. 
The evidence shows that he died on November 25th, 1919, intestate. 
Whether he left any children does not appear, but no grant of 
administration has been made by the court. In addition, at the time of the 
death of Crocker, plaintiff was living with a man named Waldron, to whom 
she had been married in this colony during the lifetime of her first husband 
Crocker. Both marriages were duly proved, and on her own admission she 
committed bigamy. I do not think the matter of her bigamy affects the law 
to be applied in the case before me, although it would doubtless be 
considered if she applied for the grant of administration in Crocker's estate. 
It does however affect her credibility, for I am unable to believe her story 
that she did not know of Crocker's continued existence after her second 
marriage until he sent for her on November 16th, shortly before his death. 
Her story was most improbable, and at times quite inconsistent. 

The question as to the vesting of property in the case of a person dying 
intestate after the coming into force of the Civil Law Ordinance, 1916, on 
January 1st, 1917, is not an easy one. It is enacted by the Deceased Persons 
Estates Ordinance, 1917 (which became law on January 1st, 1920), that 
from and after that date the estate of all persons dying testate or intestate 
shall vest in the personal representative of the deceased. The same 
ordinance provides for the custody of the property of the deceased until the 
executor or administrator assumes possession. It is not clear, however, in 
whom the property vests in the case of an intestacy prior to the issue of a 
grant of administration. There is, for instance, no such provision here as in 
England where in an intestacy between the death of the deceased and the 
grant of administration the personal estate vests in the Judge of the Probate 
Court. 

And in the period from January 1st. 1917, to December 31st, 1919, the 
position is most obscure. The deceased Daniel Crocker died on November 
25th, 1919; therefore it is necessary to ascertain the law of the colony as it 
existed sits the time of his death. 

The Roman Dutch Law was abrogated by the Civil Law Ordinance, 
1916. The same ordinance adopted the Statute of Distribution, 1670, and 
the intestate Estates Act, 1890. It further introduced the English common 
law, to the exclusion, however of the common law of real property. None 
of the English statutes,  however, dealing with the vesting of property on 
death were incorporated or adapted for the reason that it was at the time 
anticipated that the new Deceased Persons Estates Ordinance, 1917, would 
become law at the same time as the Civil Law Ordinance. The misfortune 
that the former ordinance was delayed for 
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three years has accordingly resulted in our being thrown back, at any rate, 
for the period from January 1st, 1917, to December 31st, 1919, upon the 
English common law provisions as to the vesting of property or death. 
These provisions are, as I have pointed out elsewhere, entirely unsuited to 
present day circumstances and ideas. 

For centuries past in England the common law has been replaced or 
aided by statute. The, to us with our boasted civilisation, crude methods of 
government of early English and Normal times are, let it be admitted, 
hardly suited to our day. One can hardly picture in Georgetown the 
enforcement of the King's prerogative to seize the goods and chattels in 
respect of which the owner has died intestate. What a vista of possibilities 
this will open up to the Keeper of the Kings chest in this colony to 
replenish his depleted coffers! But would he be the first in the field! 
"Spiritual Men are of better conscience than laymen." Was not that 
prerogative made over to the Church? By right of that prerogative the 
ecclesiastical court of the ordinary dealt with the personal property of 
intestates in pios usus. What a variety of claims this might give rise to 
today. Fortunately one need not consider them, for it is the Ordinary in 
whom the property vests and for whom one has to look. It is also upon him, 
under the common law, that the duty of distribution lies. Who and where is 
the Ordinary? There is of course no such person in this colony, with 
jurisdiction in ecclesiastical causes, as we find in England. Up to a fairly 
recent date, however, we find that the title of "Ordinary" was included 
amongst those belonging to the representative of the King in this colony, 
that is, to the Governor. But it appeals to have fallen into disuse. Whether 
or not he is still the "Ordinary" I have not been able to ascertain. The 
jurisdiction of the court of the Ordinary, however, in so far as the major 
part of matrimonial and probate matters are concerned, is now probably 
vested in the Supreme Court of the colony. The questions, therefore, as to 
vesting of property in the Ordinary, and whether he exists may be purely 
academical, seeing that the power of granting administration in intestacy, 
and thereby obtaining the vesting of the property in the personal repre-
sentative, rests in the Supreme Court. To sum up, the result is as follows: in 
the interval in question (whether or not it is so   after January 1st, 1920, I 
am not called upon to decide) by the common law the property of an 
intestate vest in the Ordinary. Who he is, is apparently a matter of some 
uncertainty. On the grant of administration, however, by the court the 
difficulty is overcome, for the estate then becomes vested in the 
administrator. 

What, then, is the position of the plaintiff in the present action? What 
right has she to sue as she has done? She was married to 
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the deceased Crocker in 1901, which marriage was in the absence of 
evidence to the contrary, one in community of goods. This community is 
dissolved on death. The charge for the funeral expenses of the husband in 
no way falls upon the common property although plaintiff alleges in her 
claim that she had incurred expenses to the sum of $70 for that purpose. It 
is a liability which must be discharged by the deceased's heirs. The 
survivor of spouses married in community of property has as such no right 
to deal with the deceased's share of the joint estate (Haupt v. Van der 
Heever 6 S. C. 49). Under the scheme of distribution set out in the Civil 
Law Ordinance, she is entitled to have allotted to her share in his estate, but 
she does not because of her position as wife or widow ipso facto become 
vested with any share therein. If the Deceased Persons Estates Ordinance, 
1917, had been law at the time of Crocker's death she (unless her bigamous 
marriage in any way debarred her) would have been entitled to the custody 
of the joint estate until an administrator was appointed. Further, she might 
have been entitled to a grant of administration, if the court found her to be 
a fit and proper person for such appointment. But in the absence of such 
grant she has no right to sue as she has done or to claim the benefits, if any 
to which the deceased or his estate became entitled on his death. It is not 
necessary therefore for me, having come to this conclusion, to proceed 
further. Even if, however, the position of plaintiff were regularised by a 
grant of administration (and the court on such an application being made 
would doubtless consider whether or not she was fitted for the trust) I 
should have some difficulty in accepting her account of what passed 
between her and her deceased husband Crocker just prior to his death and 
between her and the secretary of the defendant society, unless it was 
materially corroborated by reliable evidence. 

The order will therefore be that the claim be struck out, with costs to 
the defendant society. 
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Re PLN. ADVENTURE; ex parte THOMPSON. 

[245 OF 1921.] 

1921. JUNE 9, OCTOBER, 15, NOVEMBER 24. 

BEFORE DALTON. J. 

Immovable property—Title—Error or omission in title deed—Application to 
amend—Procedure—Deeds Registry Ordinance, 1919, s. 21 —Variation between 
description of property in deed and diagram—Value of diagrams. 

The normal and proper procedure for the rectification of title deeds is by 
action. The provisions of section 21 of the Deeds Registry Ordinance, 1919 are 
intended to cover and apply to small inconsiderable and obvious errors, 
inaccuracies or omissions in deeds, and only to such errors or omissions in the 
names of the parties or in the description of the property conveyed. It does not 
extend or apply to what is in effect a defect of title. 

In Chambers. 
Application by Robert Clement Thompson under the provisions of s. 

21 of the Deeds Registry Ordinance, 1919 for the amendment of errors in 
title deeds. The facts are fully set out in the decision below, 

E. D. Clarke, solicitor, for the applicant. 

DALTON, J.: This is an application under the provisions of s. 21 of the 
Deeds Registry Ordinance, 1919, for the amendment of certain errors in 
transport deeds. The application is very loosely drafted and it is not easy, 
even after it has been amended, to ascertain from it alone what is required, 
but after hearing the solicitor for the applicant I think I understand what it 
is that is asked for. 

The applicant Robert Clement Thompson is the owner under two 
transports of "lot letter A, Section A, part of the front lands of plantation 
Adventure . . . . the said lot being laid down and defined on a diagram by 
E. A. Pairaudeau dated 26th December, 1885, . . . save and expect the 
western half of the said lot A, section A." In other words, he owns by these 
deeds the east half of "lot letter A, section A." His application is in a few 
words to alter his deeds so that he may have title for "section letter A" 
instead of for "lot letter A, section A." This involves changes to be made in 
several other inter-dependent deeds, and also the deletion of the word 
'front' in the sentence "part of the front lands of plantation Adventure, 
which he asks should read "part of the lands of plantation Adventure." It 
will at once be seen then that the matter is a somewhat involved one, and 
by no means a case of any obvious error or omission in the description of 
the property transported. 

The grounds of the application are that "section letter A" was in fact 
the property purchased by applicant's predecessor in 
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title, and was transported to him; that the diagram referred to in the deeds 
contain no "lot letter A, section A," but does contain "section letter A," and 
that therefore applicant's transports should be amended accordingly. 

An examination of the diagram produced shows that plantation 
Adventure is divided into sections A, B, C, and D, and also sections 'letter 
A' and 'letter B.' On the diagram sections A, B. C, and D are sub-divided 
into lots, numbered but not lettered, save in the case of section D in which 
two lots appear to be designated lots 'd' and 'e.' I find in Rash Beharry's 
transport mentioned later a reference to "lot B, section B," but I cannot find 
such a lot on the diagram. Sections "letter A" and "letter B" do not appear 
as divided into lots at all. In the usual local phraseology, sections A, B, C, 
and D are on the front of the plantation on the side of the public road 
through the plantation, whilst sections 'letter A' and 'letter B' are large 
expanses of land at the back of them. 

Before examining the facts of the case, it is first of all necessary to 
ascertain the extent of remedy, if it may so be called, provided for in the 
section of the ordinance under which the proceedings are taken. The 
section provides that" In all cases in which, in consequence of an error or 
omission in any grant, transport, mortgage bond or other deed, whether in 
the name or names of a person or persons therein mentioned or in the 
description of the property thereby granted transported or bound it shall be 
found necessary to amend such grant, transport, bond or deed, it shall be 
lawful for the court upon consent in writing of the persons interested to 
amend such error; provided that. . . ." This section is with certain small 
necessary changes the same as s. 10 of the Deeds Registry Ordinance, 1902 
of the Orange Free State Province (as it now is) from which it was taken. In 
that province, as in the rest of South Africa, the deeds are executed before 
the Registrar of Deeds and not before a Judge as is the case in this colony 
(and see remarks of Buchanan, J. in Judd v. Fourie 2 E.D.C. at p. 59, on 
this point). As a result of that, the O.F.S. provision that "it shall be lawful 
for the Registrar upon consent in writing . . . ." was necessarily changed, to 
suit local procedure, to "it shall be lawful for the Court upon consent in 
writing." 

But the normal and correct procedure for the rectification of transfer 
deeds or as we call them 'transports' is by action. "I have not met," says de 
Villiers, C.J. in Saayman v. La Grange (1879 Buch. 10), "with this peculiar 
form of action to rectify an error in a title deed in any of the Roman or 
Roman-Dutch authorities, but it is constantly occurring in this colony. The 
action to rectify transfer is purely a matter of equity . . . . . I think this court 
should in a case of this nature be guided by the 
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decisions of the Courts of Equity in England." This was cited with approval 
in Judd v. Fourie (2 E.D.C. at p. 60.) It speaks well for the care taken in 
conveyancing matters in British Guiana that these actions are not 
'constantly occurring' in this colony, but here we have the additional 
safeguard (or unnecessary interference according to the view taken) of 
requiring advertisement of proposed transfers of land. However that may 
be, in origin and effect the systems in South Africa and here are the same 
with those few changes that time and separation have brought about, And 
in addition to the above cited authority we have had the statutory 
importation of the 'principles of equity' into this colony by the Civil Law of 
British Guiana Ordinance, 1916. If in such an action the court found that 
the plaintiff or other party was entitled to the rectification asked for, it 
would be granted of course without asking for the written consent of any 
interested party. In certain cases, however, in South Africa the Registrar, 
and here the judge, is authorised to correct certain errors or omissions with 
the consent of the parties interested. 

In interpreting this section it is necessary therefore to bear in I mind, 
firstly, that the normal and proper procedure for rectification is by action, 
and, secondly, in the two cases set out, an error or omission in the name or 
names of the persons mentioned in a I deed or in the description of the 
property transported, if all interested parties consent in writing and all 
interdependent documents similarly corrected, the court may correct the 
error or omission. 

It will be seen at once that the right given under the second head is 
closely restricted, and properly so. Not only is it desirable that all possible 
security should attach to a duly registered title and that very clear ground or 
cause be shown that an error or omission has occurred, but it is undesirable 
to alter existing title deeds otherwise than by correcting obvious errors in 
them. By the provisions of the Deeds Registry Ordinance, 1919 a transport 
gives a full and absolute title; more care than was formerly given should 
therefore if possible now be given to this question. I have no doubt at all 
that section 21 of the ordinance is intended to cover and applies to, not 
everything that can be said to come within the words 'error' or 'omission' 
but to small inconsiderable unintentional and obvious errors, inaccuracies 
or omissions, and only to such errors or omissions in the names of the 
parties or in the description of the property conveyed, all interested parties 
signifying their consent in writing. It does not extend or apply to what is in 
effect a defect of title, but merely to an error or omission in the description 
of the property conveyed. Suppose for example, to take a simple case. A. 
purchased lots 1 and 2 in a village from B, and in error lot 2 was omitted 
from 
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the deed, his remedy is not under this section, but by action to obtain 
transport of lot 2 from A. To give the section a wider application than I 
have done would, in my opinion, be contrary to its true meaning. 

What now are the facts in this case? Applicant says that his predecessor 
in title purchased 'lot letter A,' which is a large part of the back lands of 
plantation Adventure, according to the diagram. He has title for the east 
half of lot letter A, section A, part of the front lands of plantation 
Adventure. In 1907 he mortgaged that property with others to the Hand-in-
Hand Mutual Guarantee Fire Insurance Co. In February, 1912 he conveyed 
an undivided half of lot 27 and the east half of lot 28 "parts of lot letter A, 
section A, parts of the front lands of plantation Adventure "to one Una 
Dey. He now says that transport should not have been passed, as he in fact 
had no title for the properties at the time and that the lots are not part of 'lot 
letter A, section A.' It was however passed, and was subject to the 
mortgage already mentioned, and the diagram of E. A. Pairaudeau of 
December 28th, 1885, is referred to in both transport and mortgage. At the 
end of 1912 the mortgage was cancelled. In his application he joins with 
Una Dey who asks that her title be amended by the deletion of the words 
'parts of lot letter A.' He also brings a written consent from one Rash 
Beharry who as the owner by transport of 'the western half of lot A, section 
A, part of the lands of plantation Adventure' to an amendment of his title 
'so that the said description may conform with the diagram made by E. A. 
Pairaudeau. . . . dated the 28th day of December, 1885.' Two other parties 
have generally consented 'to any other error or errors in the description in 
the transports which are not applied for. . . . being amended.' The matter is 
therefore most involved. The alleged first error dates from 1891. Various 
transports and mortgages have been passed since that day perpetuating or 
adding to the alleged errors. Several persons and transports are concerned. 
It is quite impossible for me to say with any certainty that all interested 
parties are before me. 

What does applicant urge in support of his application? First of all he 
produces, with the leave of the Registrar, the diagram of December 28th, 
1885. Then he produces a certificate of the Commissioner of Lands and 
Mines dated May 17th, 1921, to the effect that the land sold by the Colony 
to applicant's predecessor in title is the whole of that portion of plantation 
Adventure as shown on the diagram as 'section letter A.' The certificate 
adds that the land so sold was transported to applicant's predecessor in title 
on May 16th, 1891. But when I look at the transport produced to bear out 
that statement I find nothing of the kind. What was transported was 'lot 
letter A, section A,' the said 'lot' 
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being defined on the diagram. It seems to me the Commissioner may well 
be in a position to say what was sold but the title itself says what was 
transported. 

But applicant's solicitor says there is no 'lot letter A, section A' on the 
diagram, But there are numerous numbered lots in section A set out on the 
diagram even if no lettered lots, and they are on the front lands, whereas 
'section letter A' is at the back. He has admitted that he is basing his 
application on the presumption that the diagram is correct. Even assuming 
the correctness of the diagram, may I point out that lands are frequently 
subdivided into lots after the diagram is made. The diagram in question 
was made in 1885. The transport was passed in 1891. Might not section A 
have been divided again or the lots renumbered after 1885? But I am no 
more justified in assuming that the diagram is correct, than in assuming 
that the deed is correct and the diagram, wrong (Barrington v. Colonial 
Government 4 S.C., at p. 419.) Errors in both deeds and diagrams have not 
been unknown to me in this colony. It is not of the essence of a transport to 
have a diagram. "Where the description differs from the diagram it cannot 
be held that the diagram must be taken in opposition to the title. Nor would 
I lay down the converse. We must always endeavour to find the actual 
ground described. Sometimes the description is so vague that we are bound 
to take the diagram. Sometimes the description may be so thorough that it 
would be absurd to take the diagram in opposition to it." (per Watermeyer, 
J., in Visser v. Du Toit 5, S.C. 95.) Therefore the diagram cannot be 
assumed to be correct. 

I have gone possibly further than I need have done in considering the 
merits of the case, but this is the first matter under this section that has 
come before me, or that has been heard at all so far as I am aware. It is 
clear to me however that the error (if there is one) which applicant requires 
to be corrected is not such an error as can be dealt with under the terms of 
section 21, and does not come within the scope of that section. What he 
requires is not a correction of any error in the description of the property 
conveyed, but a change of property altogether. If the property conveyed is 
not all that a party has purchased, then the purchaser may have a claim 
against the seller for rectification of his transport or for a fresh transport, 
and he would lead evidence to support his claim. But such rectification 
cannot be obtained, even if all parties consented, under the provisions of 
the section which applicant now invokes. 

On the ground therefore that the amendment or amendments sought do 
not come within the terms of s. 21 of the Deeds Registry Ordinance, the 
application must be refused. 
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WIGGINS v. IRWIN. 

[256 OF 1920.] 

1921. NOVEMBER 23, 30. BEFORE BERKELEY, AND DALTON JJ. 

Criminal law—Unlawful possession of property reasonably suspected to have 
been stolen—Reasonable suspicion—Evidence—Accomplice—Corroboration. 

Appeal from a decision of Major C.J., affirming a conviction by the 
stipendiary magistrate (Mr. W. J. Gilchrist) of the Georgetown judicial 
district of the appellant Irwin on a charge of having in his possession a 
quantity of sugar reasonably suspected to have been unlawfully obtained. 
Irwin (who had been jointly convicted with one Neblett) appealed on the 
grounds that no reasonable suspicion was established against him, and that 
there was no corroboration of the evidence of the accomplice Neblett. Sir 
Charles Major, C.J. gave reasons for decision as follows:— 

"I dismissed this appeal because, with reference to the grounds of 
appeal, 1 (a), there was evidence as to the discovery of the sugar, 
the method of its transport, the place, and the nature of the place, 
of discovery, and other circumstances, on which the magistrate 
could hold that a suspicion that it was stolen was reasonable; and 
because, 1 (b), there was nothing to show that the magistrate had 
failed to direct himself as alleged, and because there was, in fact, 
corroboration of Neblett's testimony in several material particulars, 
e.g., by Pickett, Veerasawmy, and Albert Belgrave; and because, 2, 
although the evidence recited in the notice of appeal could not be 
considered against Irwin, it was not wrongly admitted, as the 
defendants were jointly charged and it was evidence against 
Neblett; and although, at the close of the prosecution there might 
have been, outside Pickett's testimony (which was important) 
insufficient evidence, without the statements of Neblett not to be 
considered against Irwin, to enable me to convict Irwin, there was 
some evidence, with that of Pickett, upon which if the magistrate 
believed it, he might convict; and because in addition Neblett gave 
evidence directly implicating the appellant upon which he was 
cross-examined by the appellant's solicitor, which the magistrate 
had to consider and which he believed, and which as stated above 
was corroborated in material particulars by independent 
testimony." 
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From this decision the appellant further appealed. As the Court of 
Appeal was equally divided, the decision appealed from and the conviction 
stood. 

M. J. C. de Freitas, for the appellant. 

H. C. F. Cox. Asst. to A.G., for the respondent. 

BERKELEY, J.: The appellant (Irwin) and Neblett were convicted by 
Mr. Gilchrist the stipendiary magistrate of the Georgetown judicial district 
for that they on 7th July, 1920 did have in their possession certain sugar 
reasonably suspected of having been unlawfully obtained. The appellant 
appealed and the decision of the magistrate was upheld by Major C.J. 

2. The evidence of Police Constable Wiggins shows that on in-
formation received on 7th July he obtained a warrant to search appellant's 
bakery. He went to the Oil Company where appellant is employed and told 
him that he had this warrant and appellant returned with him to the bakery 
saying he knew nothing about the sugar. The police constable found two 
parcels of sugar in a room adjoining the bakery which has a second door 
opening on the yard. On receiving further information the constable went 
to Neblett's house to arrest him. Neblett at once said voluntarily "I know all 
about it, there is another man too, let us go for him." Neblett took him to 
Pickett's place but he could not be found. They then went to the detective 
office. On their way there Neblett tried to enter into conversation with 
Nathan Belgrave his brother-in-law who is in charge of appellant's bakery, 
but the police constable prevented him. After Neblett had been taken to the 
detective office he made a further statement implicating appellant, in 
consequence of which appellant was arrested. The constable says Nathan 
Belgrave was also taken to the station with the intention of arresting him. 
Joseph Pickett's evidence is to the effect that Neblett called him and that 
while they were together he saw the appellant who called Neblett. Neblett 
went to him and they spoke—that he could not hear what was said—
Neblett returned to him and asked him to return to the Oil Company. That 
they both went into the store and each of them brought out a parcel of sugar 
and placed it in Veerasawmy's cart. Neblett called on to account for his 
possession says that he was with Pickett when appellant called him and 
told him to go to the store and by the vat he would see something—to give 
it to a cart at the door—that he did as asked and found two bundles of 
sugar—Pickett took one parcel and he the other parcel and they gave them 
to Veerasawmy to take to the appellant's 
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The reasons of appeal (inter alia) are that appellant was not in 
possession of the stolen sugar, and that there was no corroboration of the 
accomplice Neblett warranting the magistrate in accepting his evidence. 

As to corroboration, it is admitted that Neblett is an accomplice and 
that there should be corroboration of his evidence in some material 
particular—the evidence relied on is that of Pickett, Veerasawmy and 
Albert Belgrave, Pickett is the man that the police constable says Neblett 
referred to when Neblett voluntarily said "I know all about it—there is 
another man too— let us go for him," and they went for Pickett. He was 
not found. It was Pickett who went into the Oil Company's office with 
Neblett and saw the two parcels of sugar near to a vat—he brought out one 
of them and placed it in Veerasawmy's cart. He must have known that the 
sugar was stolen or unlawfully obtained. He was therefore as much an 
accomplice as Neblett. It is a well known principle of law that the evidence 
of an accomplice cannot be corroborated by the evidence of another 
accomplice. If Pickett could be regarded as an independent witness, the 
mere fact that he saw appellant speaking to Neblett just before he asked 
him to go to the Oil Company—without telling him for what purpose—is 
to my thinking hardly corroboration of Neblett's evidence—Neblett and 
Pickett were speaking together when appellant called Neblett—Is it not just 
as probable that the stolen sugar in the Company's office was then the 
subject of discussion. 

As to Veerasawmy he in no way implicates appellant beyond the fact 
that he took the sugar to the appellant's bakery at the request of   Neblett 
and placed it where it was found by the police. 

Albert Belgrave's evidence is that he saw Neblett enter the front door, 
go behind the office and bring out two parcels of sugar which were put into 
Veerasawmy's cart. 

I fail to see that the evidence of either of these witnesses corroborates 
that of the accomplices in any material particular affecting the appellant. 

Corroboration must be evidence which implicates the accused, that is 
which confirms in some material particular not only the evidence that the 
crime has been committed but also that the accused committed it. (Rex v. 
Baskerville 1916, 2 K.B. 667.) 

As to possession appellant on oath denies any knowledge of the sugar, 
and says that it was about 2.30 when the constable came to him (at the 
office of the Oil Company)—that he had at his bakery a quarter bag of 
sugar, and that between 1 and 1.30 on the same day he had ordered a bag of 
sugar and flour to be sent in. Belgrave says a bag of sugar and 10 bags of 
flour were received about 4 p.m. Appellant further says that having lost 
$25.00 on 
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the previous Sunday he had reported his loss and asked the police to keep 
watch on his bakery. This is confirmed by Police Constable Wiggins. 

Appellant was not at his bakery when the stolen sugar was placed there 
nor is there any evidence that he was there between its arrival and the 
advent of the police—Both Veerasawmy and Yearwood mention Belgrave 
the man in charge of the bakery. 

Veerasawmy says he (Veerasawmy) told Yearwood "Something for 
Belgrave for the bakery," or according to Yearwood "brought it to 
Belgrave"—Now this Belgrave is a brother-in-law of Neblett and was 
himself brought to the station with the intention of arresting ham according 
to constable Wiggins, who also says that when he was at appellant's Bakery 
Neblett came there and on being asked what he wanted he said "Nothing,'' 
and he told him to get out, and that when going to the detective office with 
Neblett, he (Neblett) tried to enter into conversation with Belgrave but that 
he prevented it. This Belgrave as I have already pointed out is brother-in-
law to Neblett and in charge of appellant's bakery, and as chauffeur to the 
attorney of the Company he works there. Neblett also was at work there on 
the 5th and 6th July and therefore Nathan Belgrave and Neblett had the 
same facilities as appellant for placing the sugar on the premises of the Oil 
Company. It is important to note that Neblett only implicated appellant 
when he failed to find Pickett and that he (Neblett) evinced a strong desire 
after his arrest to get into communication with Nathan Belgrave. 

I consider that the evidence does not warrant the finding that appellant 
is in any way connected with the possession of this sugar. The placing of 
the sugar without his knowledge in the room attached to his bakery is not 
possession by him. 

I am of opinion that the appeal should be allowed and the conviction 
quashed with costs. 

DALTON, J.: I regret I am not able to come to the same conclusion. 
The appellant Irwin was convicted by the magistrate of having in his 

possession a quantity of dark crystal sugar reasonably suspected to have 
been stolen. That conviction was affirmed on appeal by the learned Chief 
Justice. The appellant now appeals to this court on the ground that there 
was no evidence that he was ever in possession, whether actual or 
constructive, of the sugar, that he had no knowledge of it and that there was 
no corroboration of the evidence of the accomplice Neblett to warrant the 
acceptance of his evidence. 

The appellant was jointly charged with Neblett who was also 
convicted. The evidence shows that the sugar, 85 lbs. in weight, was found 
by the witness P.C. Wiggins on the bakery premises 
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occupied by the appellant. Neblett, in giving evidence on his own behalf, 
states he took the sugar there, from the West India Oil Company's premises 
in Water Street, with a cartman named Veerasawmy. He states he was 
instructed when by the Market Police station by appellant to go to the store 
'and go by the vat and look and I will see something,' that he was to get a 
cart and take it to his (appellant's) bakery. The cartman Veerasawmy says 
he was engaged by Neblett to carry the sugar from the West India Oil 
Company's premises to appellant's bakers' shop and that he did so. The 
witness Pickett said he saw Neblett and appellant speaking opposite the 
Colonial Bond near the Market Police station and that then he (Pickett) at 
Neblett's request accompanied him to the Oil Company's premises where, 
behind a vat, the sugar was found and put on Veerasawmy's cart. Appellant 
himself says he keeps the bakery and also works at the West India Oil 
Company, but that he knows nothing at all about the sugar which was 
found on his bakery premises. 

The principal witness against him is the man Neblett. As, on his 
evidence, he was an accomplice, in practice his evidence requires 
corroboration. That corroboration must be "some independent testimony 
which affects the accused by tending to connect him with the crime; that is 
evidence, direct or circumstantial, which implicates the accused, which 
confirms in some material particular not only the evidence given by the 
accomplice that the crime has been committed but also the evidence that 
the accused committed it." It seems to me that the evidence of Pickett is of 
importance then in this respect, if the magistrate believed it. He states he 
saw appellant and Neblett speaking together and that the latter at once then 
went to the premises where the sugar was and took it to appellant's bakery. 
That is corroboration of Neblett on a most important point, implicating the 
appellant. The carrying of the sugar to the bakery as described by Neblett is 
also corroborated by Veerasawmy. It was not suggested at the bar that 
Pickett was also an accomplice, nor do I see that he was one. Because at 
one time he was suspected is no reason of itself for rejecting his testimony. 
There was in my opinion before the magistrate evidence (which he 
believed) corroborating that given by Neblett against the appellant 
sufficient to support a conviction on the charge. The decision of the learned 
Chief Justice appealed from confirming that conviction was therefore in 
my opinion correct and this appeal should be dismissed with costs. 

Appeal Dismissed. 
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STEPHEN v. GONSALVES.  

[631 OF 1921.] 

1921. DECEMBER 17. BEFORE DALTON, J. 

Criminal law—Malicious injury to animal—Dog stealing fish from shop—
Duty of shopman to protect employer's property—Extent of duty—Test of liability 
for injury to dog—Summary Conviction Offences Ordinance, 1893, s. 58. 

Appeal from a decision of the stipendiary magistrate of the East Coast 
judicial district (Mr. J. H. McCowan.) The defendant Gonsalves was 
charged with unlawfully and maliciously maiming a dog ordinarily kept for 
domestic purposes, and the property of the complainant Stephen, contrary 
to the provisions of s. 58 of Ordinance 17 of 1893. The magistrate 
convicted the defendant.  From that conviction he now appealed. The 
necessary facts and reasons of appeal sufficiently appear from the 
judgment below. 

P. A. Fernandes, for the appellant. 

The respondent did not appear. 

DALTON, J.: The appellant was convicted on a charge of unlawfully 
and maliciously maiming a dog, the property of the respondent. 

The facts shortly are that respondent went to the shop at Triumph, the 
usual country provision and spirit shop, in which appellant worked. With 
respondent went his dog. The dog stole or attempted to steal some salt fish, 
and appellant hit it on the back with a wooden bar. As a result of that the 
spine was seriously and permanently injured, for the hind legs of the 
animal became useless. From the description of the animal after the injury, 
according to the finding of the magistrate, it would I think have been a 
merciful act to have put it out of its misery. 

It is not denied that appellant struck the dog, but he says he did so in 
defence of his employer's fish, and hence he cannot be found guilty on the 
charge laid, that is maliciously maiming the animal. 

Counsel has cited a great many cases, some of which have no 
application to the matter before the court. The case seems to me to be a 
simple one. I do not agree with the magistrate that the evidence shows that 
the dog was a trespasser since it went into the shop with its master, but he 
of course would be responsible for its behaviour whilst in the shop. Further 
I do not see why appellant was at fault as the magistrate says in keeping the 
barrel of fish where he did, i.e., in the shop but on the public side of the 
counter. It was fully within his control and sight. It 
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is not one of those cases where shopkeepers put goods on the path or road 
in front of their shops and out of their sight and protection. But these two 
matters do not I think affect the real point at issue. 

There is no doubt of course that the appellant was entitled to, and it 
was his duty to, protect his employer's goods within certain limits. He was 
entitled to do all that was reasonably necessary to comply with that duty. 
Mr. Fernandes says that he bona fide believed that what he did was 
necessary to protect or regain the fish. It is difficult for me to understand 
how anyone, that is of normal understanding, can believe that it is 
necessary practically to break a dog's back in order to drive it away from a 
fish barrel, or to make it drop a fish in its mouth, or can think that they 
have any 'honest claim of right' to do so, I agree that the magistrate applied 
the proper test as to appellant's liability on the charge as laid down in Miles 
v. Hutchings, (1903, 2 K.B., 714). He found that the act of appellant was 
wilful and deliberate and he continues "in no sense could the defendant 
have acted under the bona fide belief that what he did was necessary for the 
protection of his master's property." There is no evidence that he had any 
impression right or wrong (see Daniel v. Janes, 2 C.P.D. 351) that he was 
justified in maiming the dog as he did in protecting the goods under his 
charge. 

It seems to me on the evidence that he acted regardless of the 
consequences. The injury was the natural consequence of his act and hence 
he must be taken to have intended that result. There is no evidence of 
express malice, but gross negligence is equivalent to intentional wrong and 
the law presumes malice in a deliberate act such as this. The magistrate 
was not satisfied that the appellant believed that what he did was bona fide 
necessary for the protection of the fish, or that it was the only way he could 
protect it. He went far beyond any reasonable action in driving the dog 
away and recovering the property, and his conduct was, as the magistrate 
says, wanton and reckless. 

As regards the remaining reasons of appeal there is evidence to support 
the magistrate's findings, and they will therefore stand. As regards the 
question of date, I read his decision as finding on the evidence, that the 
offence was committed on the date set out in the charge although he goes 
on to say that under the circumstances of this ease the variance as to the 
date is not material. No authority was cited by counsel to show that the 
value of the animal maimed should be set out in the charge. 

The appeal must be dismissed and the conviction affirmed. As 
respondent did not appear no order is made as to costs. 

[An appeal to the West Indian Court of Appeal has been lodged in this 
case.] 
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 BOODHOO v. DA SILVA. 

[218 OF 1921.]  

1921. DECEMBER 19, 21. BEFORE SIR CHARLES MAJOR, C.J. 

Election law—Court of Policy—Member of Court of Policy—Qualification for 
election — Statutory declaration—Marginal notes to ordinances—British Guiana 
Constitution Ordinance 1891, s. 10—British Guiana Constitution Ordinance 1891, 
Amendment Ordinance 1909, ss, 4, 8 17. 

Election petition. 
Petition by Boodhoo who alleged that he was a registered voter for the 

election of a member for the Court of Policy for the western division of the 
county of Demerara, that the election of the respondent John Jose Da Silva 
who had been duly returned as elected by the returning officer on October 
22nd, was null and void, on the ground of bribery, treating, undue 
influence and impersonation. The petition further set out that the statutory 
declaration of the respondent to the returning officer as to his qualification 
was bad. 

The petitioner further prayed that Andrew Benjamin Brown, the next 
candidate with the largest number of votes, be returned as duly elected. 

Particulars of the grounds alleged in the petition were not set out 
therein, but were supplied to the respondent, on a request being made to the 
petitioner by respondent's solicitor. 

The petition coming on for hearing, the question as to the qualification 
of the respondent, as disclosed in the statutory declaration made, was first 
argued, and decision reserved thereon. 

G. J. de Freitas K.C. and J.S. McArthur for the petitioner. 

P. N. Browne K.C, and C. R. Browne, for the respondent. 

J. A. Veerasawmy, for Andrew Benjamin Brown, one of the two 
remaining candidates at the election. 

SIR CHARLES MAJOR, C.J.: At the conclusion of the arguments on the 
matter of this petition on Monday I had formed a very definite opinion of 
the decision at which I ought to arrive. But for many reasons I desired to 
verify that opinion by a more detailed examination of the Ordinances to 
which I had been referred than it had been possible then to make. I had 
been urged to consider the very evident moment of the question at issue, 
not only to the respondent in particular, but to the general body of 
legislators seeking and securing election to membership of the Court of 
Policy or the Combined Court. The points raised are of nicety and by no 
means free from difficulty; it had not been 
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found possible in the circumstances to assist the Court with any authority 
either for or against the contention advanced; moreover, my determination 
of the matter, if and when certified to the Governor is, it seems, final. 

The petition by its seventh paragraph states that the statutory 
declaration delivered to the returning officer at the nomination of the 
respondent for election as a member of the Court of Policy for the western 
division of Demerara county as required by law is bad and of no effect for 
nonconformity with that law. The requirement appears in the seventeenth 
section of the British Guiana Constitution Ordinance, 1909, amending the 
principal ordinance, the British Guiana Constitution Ordinance, 1891, the 
material part of which runs as follows: "Every candidate nominated at any 
election of a member of the Court of Policy, or of a financial 
representative, shall at the time of nomination, or within 48 hours 
thereafter, deliver, or cause to be delivered, to the Returning Officer a 
statutory declaration made and subscribed by such candidate of his 
qualification in the form contained in the schedule to this Ordinance." The 
form is headed thus: "Qualification of A. B. of," etc., "nominated as a 
candidate for election," etc., and the declaration is thus worded; "I, A. B., 
of." etc., "do solemnly and sincerely declare as follows:—That I am duly 
qualified to be elected a member of the Court of Policy [or a financial 
representative] and that my qualification is "—In brackets appear the words 
"Here state the nature of the qualification,'' The declaration then concludes 
in the usual way. In the remarks that follow, by "the Ordinance" I mean the 
principal Ordinance, No. I of 1891 as distinguished from the amending 
Ordinance, No. XXIV of 1909. 

The tenth section of the Ordinance enacts that the elected members of 
the Court of Policy shall be persons duly qualified and elected as 
(thereinafter) mentioned. The fourth section of the amending Ordinance 
replaces the 12th section of the Ordinance; it reproduces verbatim the 
provisions of the first, second and third sub-sections of the 12th section, 
adding a 4th sub-section relating to failure to obey an order of court 
particularly described and, by its 5th sub-section, altering the 4th sub-
section of the Ordinance relating to the ownership of property as a 
qualification for election. 

The 4th section of the amending ordinance, therefore, as I read it, says 
to a candidate for election to membership of the Court of Policy: "You are 
duly qualified to that membership if you are a person (1) who is entitled to 
vote at the election of a member for an electoral district or division; and (2) 
who is not a minister of religion; and (3) who is not the holder of an office 
or emolument under the Crown or under the Government of this colony; 
and 
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(4) who has not failed for the space of three months to comply with any 
order of the Supreme Court, made after the commencement of the 
amending Ordinance, directing you to pay any money held or received by 
him in a fiduciary capacity; and (5) who is one or other of the three owners 
of property in the section described." In other words the section says: "You 
must have personal qualifications in that you are in each case within the 
description of persons given by the first, second, third and fourth sub-
sections, and you must have a property qualification of one of the three 
kinds specified in the fifth sub-section. Then, and then only, can you be 
duly qualified and so capable of being elected a member of the Court.'' 
These paraphrases are to me no more than if the fourth section had been 
framed positively at its outset, and conjunctively at its continuation; "Every 
person shall be capable," instead of negatively and disjunctively "No 
person shall be capable." 

Now though the fourth section may be said to define the status or 
qualification of a person for election when it enumerates the five requisites 
that together constitute that status and, in that sense, may be said to be 
accurately noted in its margin "Qualification of elected members," still I 
can entertain no doubt on the one hand that each of those five requisites is 
itself a qualification, and on the other hand that fulfilment of them all 
together creates due qualification. But I think "qualification" in the 
marginal note is erroneous, and that it should have been "qualifications," 
for I find that the marginal note to the repealed sections 12 and 33 of the 
Ordinance has "qualifications." I find the eight section of the amending 
Ordinance (which repeated the 33rd section of the Ordinance) has in its 
body "the 'qualifications' for election as a financial representative shall be 
the 'qualifications' hereinbefore prescribed for election as an elected 
member of the Court of Policy," and yet is marginally noted "Qualification 
of financial representative"—obviously an error. 

Touching these marginal notes, they do not of course form part of the 
ordinances in which they occur, but as Collins, M.R., said in Bushell v. 
Hammond (73 L.J., K.B. 1005) "they are of some assistance, inasmuch as 
they show the drift of the section." The same learned judge in Smith v. The 
Portsmouth Justices (75 L.J., K.B. 851) resorted to a marginal note for 
assistance in construing the section to which it was made. The assistance I 
obtain here is such as to strengthen my opinion that the 4th section and 8th 
section of the amending Ordinance define those joint qualifications which 
together create capability of election, that is to say, render a person duly 
qualified therefor as required by the, 10th section of the Ordinance. 

It has been urged upon me by Mr. Browne for the respondent that the 
first, second, third and fourth sub-sections of the fourth 
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section create or define disqualifications; that the fifth sub-section defined 
the only qualification contained in its provisions; and that as the 17th 
section of the amending Ordinance enacts that, a candidate shall declare his 
'qualification' (in the singular) in the form contained in the schedule, and 
the form contains the expression "my qualification is" (the singular,) the 
17th section and the form, by that use of the singular number, mean the 
qualification so singularly mentioned (as the learned counsel contends) in 
the 4th section, and only that qualification viz, the property qualification. 
Surely, then, the form would have run: — "and my property qualification 
is." Counsel further argues that the words in the declaration: "I am duly 
qualified to be elected a member of the Court of Policy" refer to the form 
"disqualifications" mentioned in the first part of the 4th section, from 
which the candidate, by making his declaration, must be presumed to be 
free, but that the following words: "and that my qualification is" are 
separate and distinct from these previous, and refer to the only qualification 
mentioned in the second part of the fourth section. With this last 
contention, to take it first, I cannot agree. Neither the fourth section nor the 
declaration can be thus split up; the former (save as regards its sub-sections 
for convenience) is not to be divided; the latter is one statement which 
means, and indeed declares, "I am duly qualified to be elected because my 
qualification is this." The declarant must declare that he is duly qualified, 
because only if so can the returning officer accept his nomination, and 
because only if so can the candidate be validly elected. Without, however, 
considering the words immediately following: "and my qualification is" 
(which are as I have said, explanatory of those circumstances which by law 
constitute one qualification), I can see no presumption of one qualification, 
expressly or impliedly declared by the ordinances to arise merely by 
declaring it to exist. The learned counsel carries his contention so far as to 
argue that the amending ordinances casts a duty upon the returning officer 
to satisfy himself that the declarant is or is not a person coming within the 
descriptions given in the first four sub-sections of the fourth section, and 
chat a further presumption arises which here has not been displaced, that 
the returning officer has performed that duty. I agree with counsel for the 
petitioner that neither is any duty of the kind created, nor does any 
consequent presumption arise. 

Regarding the term 'disqualification' though frequently employed to 
describe an absence of qualification or an incapacity to qualify, as for 
instance, by reason of infancy or lunacy, the employment is hardly 
accurate. Disqualification, strictly speaking, means the act or event 
whereby a qualified person loses his pre- 
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vious qualification, and not the fact or status which prevents qualification 
attaching at all. As Atkinson J., said in Luard v. Farnum (1892 L.R.B.G. 
20) "If by disqualified to be elected we understand not qualified, wanting 
the requisite qualification, the difficulty disappears, because a person who 
never had the qualification cannot, properly speaking, ever be 
disqualified." An infant cannot qualify; a minister of religion, before 
entering the ministry a qualified person, by entering the ministry becomes 
thereby disqualified, but that does not alter the fact that one of his quali-
fications before the entry was that he was not a minister of religion. It is 
unnecessary, however, to press the distinction, for as I have said, the first 
four sub-sections of the 4th section describe qualifications that are 
personal, just as the 5th sub-section describes a qualification that is 
proprietorial. 

If, therefore, a candidate must be duly qualified for election, (section 
10), if due qualification is defined by the fourth section, if the nomination 
of the candidate to the returning officer must be that of a person duly 
qualified for election (section 16), and if at, or forty-eight hours after, that 
nomination, there must be delivered to the officer a declaration of the 
candidate's qualification (section 17), then the prescribed form of 
declaration, by its very wording, must be of due qualification  as defined by 
the 4th section. Had the 4th section the meaning Mr. Browne would have 
the Court give to it, I think we should see against (perhaps) a first sub-
section with four paragraphs a marginal note: "Disqualifications of elected 
members," as for instance, with the Municipal Corporations Act, 1882, 
section 12, referred to by counsel, and against a second sub-section relating 
to property qualification: "Qualification of elected members." Instead of 
that we find "Qualification of elected members" characterising the whole 
section. 

The declaration, therefore, required from a candidate when it calls for a 
statement of qualification, calls, in my opinion, for a statement to cover the 
whole of the 4th section, and not only that provision of it relating to a 
property qualification. And this seems to me to be inevitable whether the 
use of the word "qualification" in the singular be adopted in the 4th and 
17th sections defining the status and prescribing the form, or whether the 
singular number be regarded (for the reasons I have given) as an error for 
the plural. The declaration delivered in this case admittedly contains a, 
statement of property qualification only, and is not "such statutory 
declaration" as is required by the 17th section. That section tells us "If such 
statutory declaration is not delivered as aforesaid, the election of such 
candidate shall be deemed to be void." To that effect therefore pursuant to 
the provisions of the 128th section of the Ordinance I am to certify the 
Governor. 
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Mr. Veerasawmy, referring to the Ordinance, urged that His Honour 
had the power not only to declare the election void; but also to declare Mr. 
Brown, the next candidate, duly elected. 

His Honour pointed out that according to the Ordinance a member was 
duly elected or the election was declared void. He had in the circumstances 
adopted the alternative and declared the election void. 

Mr. de Freitas applied for costs which were granted. 
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[234 OF 1920.] 

1921. DECEMBER 15, 22. BEFORE DALTON J. 

Practice—Action for damages on a tort by testator—Continuance of action 
against executors —Actio personalis moritur cum persona—Benefit to estate—
Liquidated damages—Civil Laws of British Guiana, Ordinance, 1916, s. 18. 

Claim by the plaintiff Perry against the defendant for the sum of 
$184.11 as damages alleged to have been caused on May 3rd 1920 to the 
motor bus of the plaintiff by a motor bus belonging to the defendant, owing 
to the negligent reckless and unskilful driving of the defendant's chauffeur. 

The defence was that the collision was due to the negligence of 
plaintiff's chauffeur. 

The collision took place on May 3rd 1920, the writ was issued on July 
10th 1920, and on December 27th 1920 the defendant died. On February 
26th 1921, on the application of plaintiff, the action was ordered to be 
continued between the plaintiff and the executor and executrix of the 
defendant Flood. 

On the case coming on for hearing counsel for the defendants took the 
preliminary objection that the action being a personal one died with the 
defendant. After argument, decision on this objection was reserved. 

E. F. Fredericks, for the plaintiff. 

E. G. Woolford, K.C., for the defendants. 
DALTON, J.: This is an action by the plaintiff Perry, against Thomas 

Flood for damages for injuries sustained to the plaintiff's motor bus, as the 
result of a collision with the motor bus belonging to the defendant, and 
alleged to have been negligently and recklessly driven by the defendant's 
chauffeur. It was admitted by counsel before me that the collision took 
place on May 3rd 1920, and the writ was issued against the defendant on 
July 10th 
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1920. On December 27th 1920 (admitted by counsel in court before me) 
the defendant Thomas Flood died, seven months and 24 days after the 
collision upon which the action was based. On February 26th 1921, by 
order of the court and on application ex parte by the plaintiff it was ordered 
that the proceedings in the action be continued between the plaintiff Perry 
and the executor and executrix of the deceased Thomas Flood. 

On the action coming on for trial counsel for defendants has taken a 
preliminary objection that the action taken is a personal action against the 
defendant Flood and dies with him, and cannot be continued against the 
executors. 

The rule of the common law is that "where the cause of action is 
founded upon any malfeasance or misfeasance, is a tort, or arises ex delicto 
. . . . where the declaration imputes a tort done either to the person or 
property of another and the plea must be not guilty the rule is actio 
personalis moritur cum persona," and the action cannot be brought against 
the executors. That rule however has been modified in England by statutes, 
and one important modification has been adapted in s. 18 of the Civil Law 
Ordinance 1916. The action may be maintained against the executors for 
any wrong committed by the deceased, if the injury has been committed 
within six months before his death, and if such action be brought within six 
months after the executors have taken up the administration of the estate. 

Various authorities were cited by Mr. Woolford in support of his 
objection, and it seems to me that the decision in Kirk v. Todd (21 Ch. D. 
484) governs this case. In that case, as here, action was commenced against 
the defendant in his life time; he died more than six months after the 
commission of the acts complained of; and the plaintiff obtained an order 
that the further proceedings should continue against the deceased's 
executors. The objection taken was that the action would have come to an 
end on defendant's death but for the provisions of 3 and 4 Will IV. c. 2. 
Those provisions have been adapted, in this colony, in s. 18 of the Civil 
Law Ordinance referred to above. The objection was upheld, and on 
appeal, the Court of Appeal affirmed this decision. Jessel, M.R. stated "I 
cannot help feeling that this is a very hard case . . . . but we must not allow 
hard cases to make bad law . . . . I do not profess to understand why the 
limitation of six months was imposed by the legislature but we find it in the 
statute and we cannot alter it." That decision was given in 1882, and no 
reason appears to have arisen since to alter the statute in respect of this 
time limit. 

Mr. Fredericks objects that an order of the court has been made that the 
proceedings continue against the executors and that order still stands; that 
the action was commenced against 



 160
PERRY v. FLOOD. 

the deceased in his life time and therefore s. 18 did not apply, but these 
objections were duly considered in Kirk v. Todd. Order XV. r. 1, under 
which the order to continue proceedings were made only applies where the 
cause of action survives or continues. He has further urged that defendant 
obtained a benefit from his alleged wrongdoing, as he and the plaintiff 
were rival bus-owners, running in competition with one another, and 
plaintiffs bus was put out of action. There is however no allegation in the 
pleadings to that effect, and he is not seeking to recover from the executors 
that alleged benefit to the defendant's estate. "It is not every wrongful act 
by which a wrong doer indirectly benefits" that comes within the exception 
cited at the bar "if the benefit does not consist in the acquisition of property 
or its proceeds or value" (Phillips v. Homfray, 24 Ch. D. 454 and In re 
Duncan 1899 1 Ch. at p. 391.) A possible indirect benefit to defendant 
under the circumstances here is not an exception to the rule. 

He also urges that the plaintiffs claim is for special damages, not 
unliquidated damages, and cites Finlay v. Chirney (20 Q. B. D. 495) in 
support of his contention that action can be brought against the executors 
for such special damage, The dicta in that case on that point have however 
been questioned by the Court of Appeal in Quirk v. Thomas (1916 1 K.B 
516.) "I must add that I have grave doubts whether the action will lie, even 
if special damage be proved" (per Swinfen Eady L.J., at p. 526-527). And, 
in. any case both these actions were for breach of contract which is not the 
case here. Referring to Finlay v. Chirney in Quirk v. Thomas Phillimore 
L.J. says (at p. 533) "speaking with respect it is difficult to see any 
principle which underlies the rule thus laid down. If actions for breach of 
promise are to be likened to actions of tort, no damages are recoverable 
against the estate of the dead tort feasor." 

The rule of the common law therefore that you cannot sue executors 
for a wrong committed by their testator for damages stands, with the 
modification introduced by s. 18 of the Civil Law Ordinance, that you can 
sue the executors if the injury is committed within six months before the 
testator's death. Here the injury was committed more than six months 
before his death, and therefore the objection taken must be upheld. 

The action is therefore dismissed with Costs, 
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GONSALVES v. VINCENT.  

1921. NOVEMBER 2.  

BEFORE LUCIE SMITH, P., MAJOR, C.J., AND THOMAS C.J. 

Interpleader—Sum  of mary hearing without pleadings—Appeal—Appeal as
right—West Indian Co 00, urt of Appeal Ordinance 1921, s. 3—Rules of Court 19
Order XLII, rr.8 & 11—Leave to appeal. 

No appeal lies to the judgment in an  West Indian Court of Appeal from a 
interpleader suit heard sum arily under the provisions of Order XLII r. 8, save by m
leave of the judge or of the Court of Appeal. 

Appeal, in an interpleader action in which the claimant Gonsalves was 
the plaintiff heard summarily, from a decision of Berkeley giving judgment 
for the defendant Vincent. The plaintiff appealed. 

E. F. Waldron, for the appellant. 

J. S. Mc Arthur, for the respondent. 
 
On the matter being called for hearing, the President inquired whether 

appellant had obtained leave from the trial Judge to bring the appeal.  
Mr. Waldron re  and contended that leave was not plied in the negative

necessary. He could appeal to the Court as a matter of right. 
The President referred counsel to Order XLII, Rule 11, of the Rules of 

Court, providing that in eases of the kind there could be no appeal without 
leave of the trial Judge. 

After further argument Waldron asked for the leave of the Court to 
appeal. 

The Court decided that this was not a case in which leave to appeal 
should be granted. 

Appeal dismissed with costs. 
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PLUMMER v. RAGNAUTH.  

1921. NOVEMBER 8.  

BEFORE LUCIE SMITH, P., THOMAS, C.J., AND BERKELEY, J. 

Appeal—Practice—Time for appealing in any matter not an action—
Complaint for summary conviction offence—Enlargement of time—Rules of Court 
(Appeals), 1921, r. 3 (1). 

An appeal from a conviction by a magistrate of a summary conviction offence 
is not an action within the meaning of rule 3 (1) of the Rules of Court (Appeals), 
1921. 

Appeal from a decision of Sir Charles Major, C.J. (reported above at p. 
68), confirming a conviction by the magistrate of the West Coast Demerara 
judicial district. The conviction was confirmed on June 18th, 1921. Notice 
of appeal dated July 28th was filed on July 29th 1921. 

H. C. Humphrys, for the respondent. 
The appeal is out of time, not having been brought within fourteen 

days. Rules of Court (Appeals), 1921, r. 3 (1). 

J. A. Luckhoo, for the appellant. 
The time allowed is six weeks. If, however, this matter is not an action, 

the court can enlarge the time. This was an important case affecting 
employer and servant and it was desirable to have a ruling of the court on 
the law raised in the case. 

Humphrys objected to an extension of time being given after the length 
of time that had elapsed, 

SIR ALFRED LUCIE SMITH, P: Under both the local rules of Court cited 
and under the Magistrate's Decisions (Appeal) Ordinance the time given 
for making appeal is fourteen days. The rules were intended to cover 
appeals from magistrates. This is not an action, and as for granting an 
extension of time, I do not think that at this stage we are justified in doing 
so. 

S. J. THOMAS, C.J. did not agree. 
M. J. BERKELEY, J.: I agree with the President. To my mind the 

appellant is out of court, as rule 3 (1) settles the matter. The appeal should 
have been brought within 14 days as it is not an action. There is no ground 
whatever for extending the time and the appeal must be dismissed with 
costs. 

Objection upheld. 

Appeal dismissed, with costs. 
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REX v. GEORGE.  

1921. NOVEMBER 8.  

BEFORE LUCIE SMITH, P., THOMAS, C.J., AND BERKELEY, J. 

Criminal law—Fraudulent conversion—Partnership—Conflict of testimony—
Misdirection—Question of fact for jury. 

Case stated by Sir Charles Major, C.J., for the opinion of the Court, 
under the provisions of s. 4, West Indian Court of Appeal Ordinance, 1921, 

Case stated, as follows:— 
"The defendant was charged that he in or about the month of June, 

1920, fraudulently converted to his own use and benefit certain property, 
that is to say, the sum of $220 received by him for and on account of 
George Hasling. 

"The property named in the indictment consisted of a quantity of gold, 
part of that won by Hasling in the interior during the months of April and 
May, 1920, when he and George were working as tributors on a mining 
claim of Wong, sworn by Hasling and his witnesses to have been entrusted 
to George by Hasling for sale and of which the proceeds, after payment 
thereout of certain moneys on Hasling's account, were to be used in buying 
a house for Hasling, or, if not used for that purpose, to be banked, the 
house to be pointed out to George by one Corbin in Georgetown whither 
George, then with Hasling in the goldfields, was about, to proceed. 

"There was a conflict of testimony (a) as to whether Hasling and 
George worked in partnership in April and May, 1920; (b) as to the 
quantity of gold given to George; (c) as to the gold being given at all for 
the purchase of a house; (d) as to whether George had stated to Corbin that 
he had been given the gold for the purpose of buying the house. 

"Previous to his departure from the interior, George had approached 
Hasling with a proposal that they should be partners in the working of a 
mining claim located by George. To the proposal Hasling assented. On 
reaching Georgetown, George took the necessary steps to obtain the grant 
of a licence to himself and on behalf of Hasling to prospect for gold within 
the colony and to locate claims therein. The licence was issued on the 1st 
day of July, 1920. The documents to lead the licence had been lodged with 
the proper authorities before that date. 

"Hasling, remaining in the goldfields, wrote to George a letter, dated 
the 15th June, 1920, wherein, after describing the 'raiding' of the claim 
located by George and asking George to come up 
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thither, he stated that 16ozs. 19 dwts. of gold had been extracted from the 
claim before 'the attack.' 

"There was evidence on both sides that George had meanwhile paid 
sums of money in Georgetown on Hasling's account; by George, that he 
had spent various other sums for provisions and mining accessories in 
connection with the claim so located by him as aforesaid, the property of 
the partnership; on both sides that while George, on the summons from 
Hasling, was returning to the claim in August, 1920, Hasling met him in 
the way; by Hasling, that he then asked George for information about the 
gold he had given George, its sale, and the purchase of the house and that 
George had said that that would be all right when they 'got down' again; 
that in December Hasling called George to account for the gold Hasling 
had given him; by Hasling, that George showed himself to owe Hasling 
$184, by George that he owed Hasling nothing, George claiming to debit 
the partnership with all expenditure in connection with the claim and in-
cluding in that expenditure the proceeds of gold received from Hasling 
before the 1st July, 1920, when the prospecting licence in their joint names 
was issued. 

"In summing up the evidence to the jury, I directed them—(1) that they 
must be satisfied, firstly, that George had received the gold from Hasling 
on Hasling's account, that is to say, for the purpose stated in the testimony 
of Hasling and his witnesses; secondly, that George had converted the gold, 
or any part of it, or the proceeds of the gold, or any part of the proceed, to 
his own use, instead of using it for the purpose stated; and thirdly, that 
George had so converted it, or any part of it, with intent to defraud; 

(2) that it was for them to say on the evidence whether there was, 
when Hasling as tributor won the gold in April and May, a partnership 
between him and George; 

(3) that if they were satisfied that no such partnership as last aforesaid 
existed, they must be satisfied further that Hasling had agreed that  the 
proceeds of the gold given by him to. George should be divested from the 
purposes alleged and used for the purpose of, or brought into, the 
partnership admitted to have been entered into, with respect to the claim 
located by George; 

(4) that if they were satisfied that Hasling had not agreed as last 
aforesaid, there must be further satisfied that George had in fact spent the 
proceeds of the gold for expenses in connection with the partnership claim; 

(5) that they should be satisfied that if George had converted the 
proceeds of the gold, or any part of the proceed, to his own use, he had 
done so with intent to defraud. 



 167
REX v. GEORGE. 

"The jury returned a verdict, according to the affidavit of the learned 
counsel who defended George and was present at the return, in the 
following terms: 'Guilty of misappropriating part of the money.' The record 
of the verdict made by the clerk of the arraigns is: 'Guilty in proportion of 
10 to 2 after deliberation for 2 hours.' 

"In the above circumstances the following questions are reserved to the 
consideration and determination of the Court of Appeal. 

I. Whether, there being a partnership in the claim between Hasling and 
George before George left the interior and before the prospecting licence 
dated the 1st July, 1920, was issued, George was entitled in law, and 
without any agreement by Hasling that he should do so, to use the proceed 
of all gold received by him from Hasling before the 1st July, 1920, against 
the expenses in connection with that partnership, and whether I should not 
have so directed the jury. 

II. Whether, assuming as facts established (a) that George was 
entrusted by Hasling with gold to be sold and used for the purposes stated, 
purposes which George did not fulfil; (b) that Hasling subsequently won 
gold from the partnership claim, but has not accounted for it to George, the 
indictment was sustainable or whether those facts did not disclose a merely 
civil issue between the parties, and whether I should not have so directed 
the jury. 

CHARLES MAJOR, 
Chief Justice of British Guiana."  

B. B. Marshal, for George. 
H. Josephs, K.C., Actg. A. G. for the Crown, was not called upon. 

SIR ALFRED LUCIE SMITH, P.: I am satisfied that the learned Chief 
Justice directed the jury on all the questions necessary. The jury was the 
sole arbiter of questions of fact and the whole question was left to them. 
They found by a majority of ten to two that George took this gold with 
intent to defraud. The conviction must therefore stand. He will come up for 
judgment at the next criminal sessions for the county of Demerara. 

S J.THOMAS, C.J.: I concur. 
M. J. BERKELEY, J. I concur. 

Conviction affirmed. 
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KINCH v. HAMEL SMITH.  

1921. NOVEMBER 1, 10.  

BEFORE LUCIE SMITH, P., MAJOR, C. J., AND THOMAS, C.J. 

Practice—Specially indorsed writ—Leave to defend—Rules of Court 1900, 
Order XII— payment into court or giving security. 

Appeal from a decision of Berkeley J. (reported above at p. 21.) The 
plaintiff C. H. Kinch claimed from the defendant the sum of $1,174.50, the 
amount of a judgment of the Court of Common Pleas, Barbados, on a 
specially indorsed writ. Leave to defend was granted to the defendant on 
condition that he pays the amount into court, or gives security therefor. 
From that conditional leave to defend he appealed, on the ground that the 
affidavit of defence disclosed a fair issue to be tried between the parties, set 
up prima facie a valid defence, and that there was no evidence to justify a 
finding that the defence was a sham only to obtain time. 

G. J. DeFreitas, K.C., for the appellant. 

E. G. Woolford, K.C., for the respondents. 

SIR ALFRED LUCIE SMITH, P.: This is an appeal from an order made 
under Order XII granting leave to defend on the condition that the amount 
sued for be paid into court. Since Jacobs v. Booth's Distillery Co. (1901) 
85 L.T. 262 the condition of payment into court is seldom imposed, and 
only in cases where there is good ground in the evidence for believing that 
the defence set up is a sham defence, and the Master (Judge in this colony) 
is prepared very nearly to give judgment for the plaintiff, in which case 
only the discretionary power given by the rule may be exercised (see notes 
in Annual Practice to Order XIV r. 6). It is clear that the learned Judge 
exercised his  discretion on this principle; in his judgment he states "I 
consider the affidavit (of defence) as a sham only to obtain time," The 
action is on a judgment of the Court of Common Pleas of the colony of 
Barbados obtained by default on the 22nd July, 1920. The action in this 
colony was filed on the 5th April 1921. The appellant in his affidavit states 
that the judgment was obtained by fraud, the fraud being that the 
respondent falsely represented to the court in Barbados that the appellant 
was indebted to him for the price of goods sold and delivered by him 
"whereas in truth and in fact I (the appellant) had not bought such goods 
and was not so indebted." There is no doubt 
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that an allegation in the defendant's affidavit that a foreign judgment was 
obtained by fraud is sufficient to entitle the defendant to unconditional 
leave to defend, unless it is obvious that the allegation of fraud is frivolous 
(Codd v. Delap (1905) 92 L.T. 510). In that case as stated by Lord James 
of Hereford the facts disclosed raised so much doubt as to the certainty of 
the proceedings that order XIV should not be brought into operation, the 
plaintiff there took no steps for ten years. In this case the affidavit of the 
respondent is very peculiarly worded; the defendant does not state the 
goods were never delivered to him, he only states he had not bought such 
goods. The judgment was obtained in July 1920, the respondent in his 
affidavit states "I am seeking to have this judgment set aside," but it is 
practically admitted that up to now no step has been taken for that purpose 
some sixteen months after the judgment, except, as was stated by counsel 
for the appellant, paying a fee to a solicitor in Barbados. There is in my 
opinion sufficient for the learned Judge to come to the conclusion that the 
affidavit is a sham only to obtain time. The Judge has exercised his 
discretion on a right principle and I see no reason to interfere with the order 
made by him. In my opinion this appeal should be dismissed with costs. 

SIR CHARLES MAJOR, C.J.—I concur. 
S. J. THOMAS, C.J.—I concur. 

Appeal dismissed with costs. 
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BANKART & Co. v. ROYAL MAIL STEAM PACKET Co. 

1921. NOVEMBER 1, 2, AND 10. 

BEFORE LUCIE SMITH, P., MAJOR, C.J., AND THOMAS, C.J. 

Shipping—Bill of lading—'Received . . . . . . in  apparent good order and 
condition'—Prima facie evidence of external condition of goods —Liability of ship-
owner—Damages—Judge of Supreme Court sitting in petty debt jurisdiction—
Right at appeal therefrom—West Indian Court of Appeal Ordinance, 1921. 

The description 'Received in apparent good order and condition' when it 
appears in a bill of lading refers to the outward condition and appearance of the 
goods. The subsequent description "Weight, measurement . . . .  condition 
unknown" refers to the internal condition of the goods not visible to the person 
who signs the bill. A bill of lading which contains both these expressions is not 
thereby contradictory in terms. 

Appeal from a decision of Dalton, J. (reported above at p. 9), by the 
defendants the Royal Mail Steam Packet Co. Judgment had been given in 
the court below for the plaintiffs, Bankart & Co., now respondents, in the 
sum of $55.45 and costs. 

G. J. de Freitas, K.C., for the appellants. 
Two questions arise on this appeal. First, is the bill of lading, 

notwithstanding the provisions of clause 8, an admission by the Royal Mail 
Co., that the goods were in apparent good order and condition when 
handed to them, thus relieving the respondents of the onus of proving that 
they were, and that the damage occurred whilst the goods were in the 
appellants' possession? The second question is as follows. Assuming that 
the respondents are relieved of their obligation, and that there is an 
admission by the appellants that the goods were in good order, was the 
exemption from liability for damage by oil not sufficient to relieve the 
appellants of all liability in view of the trial Judge finding that the damage 
was done through some external agency? The conditions introduced in bills 
of lading are so numerous that it has been said that the only thing a 
shipowner was bound to do was to receive his freight. The words "shipped 
in apparent good order and condition" were introduced in order to expedite 
transportation. My submission is that the respondents have not proved that 
the flour was in good order when handed over to the appellants and 
supposing that the damage occurred on board the ship, the appellants claim 
exemption from liability under clauses 2 and 8 of the bill of lading, for 
damage done by oil. 

E. G. Woolford, K.C., for the respondents. 
At the commencement of the hearing objection was taken that an 

appeal did not lie to the West Indian Court of Appeal from a Judge sitting 
in the petty debt jurisdiction under the provisions of Ordinance 11 of 1893. 
(The Petty Debts Recovery Ordinance). 
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After argument Mr. Woolford said he did not desire to contest the right 
of appeal to this Court. 

MAJOR, C.J. Personally I would prefer to reserve my decision on the 
point as to the correct procedure to be adopted in the case of an appeal 
from a judge sitting in the petty debt court. 

THE PRESIDENT: Mr. Woolford's decision not to proceed with the 
objection is an admission that al l  the conditions necessary for the appeal to 
be heard have been complied with by the appellants. 

The appeal was therefore proceeded with and after argument decision 
was reserved. 

November 10th. 
The decision of the Court was delivered as follows:— 
SIR ALFRED LUCIE SMITH, P.: In this case the facts are not really in 

dispute. It appears that the respondents shipped under a bill of lading by the 
appellants' steamer certain flour which on arrival was found to be damaged, 
the damage being of such a character that it must have been apparent to 
anyone from the external appearance. The damage was caused by oil said 
to be presumably linseed oil, soaking into the flour from outside. The bill 
of lading states the goods were received in apparent good order and 
condition, and one of the conditions, No. 8, reads: "Weight, measurement, 
.. . . condition . . . are unknown to company and the company is not bound 
by the description in the margin." It is contended on behalf of the 
appellants that condition 8 qualifies and neutralises the statement "received 
in good order and condition," so that it means that the shipowner only says, 
we have received these goods which you say are in apparent good order but 
we the shipowners know nothing about that, we know nothing as to the 
apparent condition. In Compania Naviera Vascongada v. Churchill & Sim 
(1906. 1 K. B. 237), Channell, J, says: "I think a captain is expected to 
notice the apparent condition of the goods though not quality. He may 
qualify or erase the words 'good order and condition,' but if he leaves them 
he does not in my opinion get rid of the admission as to condition (meaning 
thereby apparent condition) by saying the quality is unknown." In The Ida 
(32 L.T. 541) the Privy Council held that the addition of the clause 
'quantity and quality unknown' prevented the ordinary words in good order, 
etc., from operating as an admission by the shipowner that the goods were 
in good order when shipped. This case, however, clearly refers to internal 
condition; there was nothing to show that the goods were not externally in 
good order and condition. In The Peter de Grosse (1 P. 414) it was held 
that the clause "weight, contents and value unknown" did not destroy the 
effect of the words in good order and condition as an admission that the 
goods were in good order externally, and as it was 
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proved prima facie that the damage resulted from some external source, the 
shipowners, to free themselves, must prove that the goods were damaged 
when shipped or from a cause for which under conditions of the bill of 
lading they are not responsible. There has been no case as far as I am aware 
where it has been stated in a bill of lading that the "condition" is unknown. 
I am of opinion that on a true construction of the bill of lading it contains 
an admission that the flour was received in apparent good order and 
condition externally, but that the company was not aware of the condition 
of the goods, that is, internally. The captain, as stated by Channell, J., could 
see the condition externally. This condition is very different from "weight, 
quality." The captain may well say you say the weight is so much, but I 
cannot weight it, &c, but the external condition is obvious. Holding as I do, 
as it was proved prima facie that the damage resulted from some external 
cause, the onus is on the appellants to show that they are not responsible 
for the damage. They have given no evidence. There is nothing even to 
show that linseed or any other oil was part of the cargo. Under these cir-
cumstances following the case of the Peter der Grosse 1 think the 
judgment of the Court below was correct and that this appeal should be 
dismissed with costs. 

SIR CHARLES MAJOR, C.J.: I concur.  
THOMAS, C.J.: I concur. 

Appeal dismissed with costs. 
 



 173
TOUSSAINT v. LEUNG. 

TOUSSAINT v. LEUNG. 

1921. NOVEMBER 2. 10. 
BEFORE LUCIE SMITH P., MAJOR C.J., AND THOMAS, C.J. 

Criminal law—Unlawful possession of property reasonably suspected to have 
been unlawfully obtained—Facts constituting possession—Reasonable suspicion. 

Appeal from a decision of Berkeley, J. Leung, the defendant, was 
charged before the stipendiary magistrate of the Georgetown judicial 
district with the unlawful possession of a quantity of sugar reasonably 
suspected to have been stolen. He was convicted, the conviction being 
upheld, on appeal, by Berkeley. J. who delivered the following judgment. 

BERKELEY, J. "This appeal is from the stipendiary magistrate of the 
Georgetown judicial district who convicted the defendant that on the 25th 
November 1920, he had in his possession a quantity of sugar reasonably 
suspected of having been unlawfully obtained. 

The substantial grounds of appeal argued are that there was no 
possession by appellant, and no reasonable suspicion that the bag of sugar 
found inside his back door was unlawfully obtained. The evidence shows 
that about 8 p.m. on November 25th Gibbs (who was charged with the 
appellant and convicted) and another man (who escaped) were engaged in 
taking a bag of sugar to appellant's cook shop. Appellant was standing 
outside his back door which was open, and the bag with the sugar was 
thrown inside his door. Respondent who had followed Gibbs entered and 
took appellant with the sugar to the police station. The bag had been placed 
with appellant's knowledge and approval in his kitchen. This was 
possession. The time and circumstances under which it had been received 
by appellant were sufficient to raise suspicion in the mind of the 
respondent and to warrant the arrest of appellant. He could hardly have 
expected the magistrate to accept his account as satisfactory. He admits 
that he had been asked by a man known to him, by sight only, to keep 
something for him until the morning, and that he told him to bring it, that 
the man did so within five minutes; that something was a bag containing a 
large quantity of sugar. This appeal is dismissed and the conviction 
affirmed with costs." 

From that decision defendant appealed further. The reasons of appeal 
are set out in the judgment below. 

J. A. Luckhoo, for the appellant Leung. 

H. C. F. Cox, Asst to A.G., for the respondent. 

SIR ALFRED LUCIE SMITH, P.: The appellant was convicted of being in 
possession of a quantity of sugar reasonably suspected of 
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having been unlawfully obtained, and not giving an account to the 
satisfaction of the Court as to how he came by the same. From this 
conviction the appellant has appealed. The reasons of appeal stated shortly 
are that there was no proof of possession of the sugar by the appellant, (2) 
that there was no reasonable suspicion as against the appellant that the 
sugar was stolen or unlawfully obtained, and (3) that the explanation by the 
appellant should have been accepted as satisfactory. 

The facts found by the magistrate are that the appellant was at the back 
door waiting for the sugar which was brought by another person and was 
thrown inside his shop with his consent and acquiesence. On these facts it 
was contended the sugar was never in the possession of the appellant. I 
think these facts are sufficient to prove that the sugar was in the possession 
of the appellant—it was in his premises by his consent and under his 
control. The cases of Rex v. Berger (11 Cr. App. R. 72) and Rex v. Crane 
(7 Cr. App. R. 113) only go to show that there must be a direction to the 
jury on the question of possession, the jury must be told before they could 
convict they must be satisfied that the goods were under the control of the 
prisoner—The question of possession is purely one of fact, and I think that 
there was sufficient for the learned magistrate to find possession—there is 
nothing to show as alleged that he misdirected himself. 

It is not necessary that there should be a reasonable suspicion as 
against the appellant that the sugar was stolen. The law is clear if a person 
has in his possession anything which is reasonably suspected of having 
been stolen he can be charged and if he does not give a satisfactory account 
he can be convicted. It is not necessary as contended that the person in 
possession should be suspected of having stolen them. From the evidence 
and the finding of the magistrate it is clear that the magistrate found that 
the appellant knew the sugar was unlawfully obtained. 

The account of the appellant was not satisfactory to the magistrate; he 
is the person to be satisfied. I have read the account given by the appellant 
and I cannot say that the magistrate was wrong in refusing to accept that 
account as a satisfactory one. 

The appeal should be dismissed with costs. 
SIR CHARLES MAJOR, C.J.—I am of the same opinion. 
S. J. THOMAS, C.J.—I concur. 

Appeal dismissed with costs. 
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LALLA v. MOHAMED BACCHUS.  

1931. NOVEMBER 3, 10.  

BEFORE LUCIE SMITH, P., MAJOR, C.J., AND THOMAS, C.J. 

Magistrate's Court—Practice—Statement of defence—Joinder of causes of 
action—Petty Debts Recovery Ordinance, 1893—Magistrates' Courts Rules, 1911, 
r. 20. 

In the magistrate's court formal pleadings are not necessary for either party. A 
plaintiff may join in one action a claim for damages for breach of contract with a 
claim for money paid for the use of the defendant. If the defendant relies on the 
Statute of Frauds or any section of it, it is not necessary for him to mention it in or 
as part of his defence, provided he shows by his defence that he comes within the 
scope of the statute. Special reference to one section of the statute in his defence 
does not debar him from taking advantage of the rest of the statute. 

Appeal from a decision of Dalton, J. (reported above at p. 99) 
reversing a decision of the stipendiary magistrate of the North Essequibo 
judicial district. On a claim by the plaintiff Lalla for $100, the magistrate 
entered a non suit for $35 and judgment for the defendant for the balance. 
On appeal judgment was entered for the plaintiff for $100 and costs. From 
this decision the defendant Mohamed Bacchus now appealed.  

The reasons of appeal were as follows:— 
(1.) The contract between plaintiff and defendant was not purely a 
contract of service, but came within s. 3 (4) (e) of the Civil Law of 
British Guiana Ordinance, 1916. It involved an interest in and 
concerning immovable property. 
(2.) The defendant was not precluded from relying on s. 17 of the Civil 
Law of British Guiana Ordinance, 1916, because the Statute of Frauds 
is not a defence contemplated by. r. 20 of the Magistrates' Courts 
Rules, 1911, and s. 21 of the Petty Debts Recovery Ordinance. 1893.  
(3.) The decision in James v. Smith, relied upon by the learned judge, 
and the rules and practice of the Supreme Court, should not have been 
considered, as there is no rule in the Magistrates' Courts Rules under 
which the Statute of Frauds is required to be pleaded specifically.  
(4.) The learned judge was in error in assessing damages, as there were 
no findings of fact by the magistrate that the plaintiff suffered any 
damage.  
(5.) The plaintiff mistook his remedy in claiming as he did for a 
specific sum due for commissions and money alleged to have been 
advanced by him. 
J. A. Veerasawmy, for the appellant, Mohamed Bacchus. 
C. R. Browne, for the respondent Lalla. 
November 10th. 
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S. J. THOMAS, C.J.: This is an appeal from a judgment of Dalton, J., 
setting aside the judgment of the magistrate and giving judgment for the 
appellant (Lalla) now respondent, who was plaintiff in the case before the 
magistrate and the present appellant for $100. 

The facts are that in the year 1919 the plaintiff Lalla entered into a 
verbal agreement with the defendant to act as manager of a plantation 
belonging to the defendant, and known as the Better Hope, for the term of 
four years, and to receive a remuneration for his services dependent on the 
number of acres which were taken up and tilled. Subsequently when 
certain trenching work had to be done the defendant asked the plaintiff to 
carry out the work, and spend the necessary money, and that the defendant 
would pay the plaintiff out of the rents. In connection with this special 
work the plaintiff spent $35. About a year after the agreement the 
defendant sold the plantation. The plaintiff then commenced an action for 
what he claimed to be due under the agreement, and the said sum of $35. 
The total claim exceeded $100 but the plaintiff abandoned any excess over 
$100 so that the case should come within the jurisdiction of the magis-
trate's court. At the trial before the magistrate certain defences were 
pleaded and amongst them the Statute of Frauds. The Statute of Frauds 
was pleaded thus:—Ordinance 15 of 1916, section 3, sub-section iv. 

The magistrate's judgment was as follows:—"As regards the item for 
$35 for cleaning trenches plaintiff's claim is non-suited, balance dismissed. 
Costs to defendant, fee of $10 to Mr. Delph." 

The first question for consideration is whether the contract comes 
within the operation of the Statute of Frauds, and if so under which 
section. 

It has been argued for the appellant that under the contract the 
arrangement for paying at so much per acre meant that the respondent was 
to be paid out of the rents received and therefore the case came within Ex 
parte Hall, In re Whitting (10 Ch. D. 616). In that case there was a 
direction to a tenant to pay certain sums to a banker. In the case under 
consideration there was no direction to the tenants themselves. Referring 
to the evidence, I find first in the evidence of the plaintiff the following 
statement: "When rent paid, I should be paid," and next in the evidence of 
Bhowaney Bacchus: "Defendant was to collect rents and then pay plaintiff 
his commission as per agreement." These statements I take to mean not 
that the plaintiff was to be paid by the tenants but that he was to wait for 
his payment until the present appellant had been paid. I am satisfied that 
the agreement was not an interest in land and does not come within section 
3, sub-section iv. 
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The contract is clearly one for personal service, and as it was not to be 
performed within the year and was not in writing (see Giraud v. Richmond 
1846 2 C.B. 835), came within section 17 of the Ordinance (Statute of 
Frauds) and not section 3. sub-section (iv). 

Mr. Justice Dalton in his judgment says that section 17 was referred to 
at the close of the case but was not pleaded. The next question for 
consideration, therefore, is whether it is necessary in the magisterial court 
to plead specifically the section of the ordinance. 

It is true that in the case of James v. Smith (1891. 1 Ch. 384) leave to 
amend in an almost identical case was refused. The judge then gave the 
reason for his refusal that there was too much laxity in pleadings. I do not 
consider that that is a finding that even in the High Court leave will never 
be allowed. 

The same meticulous nicety in pleading cannot be expected in the 
magistrate's court as in the High Court, even if pleadings are required at 
all. Under section 12, Petty Debts Recovery Ordinance, 1893, notice of 
special defences is required to be given in certain cases therein set out, but 
the Statute of Frauds is not one of them. Now the procedure is regulated by 
section 21 of the same ordinance which says: "If on the day of hearing 
both parties appear the magistrate shall read out the plaint to the defendant 
and shall require him to make his answer or defence thereto and shall 
thereafter hear and determine the cause without further pleading or formal 
joinder of issue." This does not require anything in the shape of formal 
pleadings or even anything in writing and it must be remembered that 
litigants in the magistrate's court are mostly poor and very often illiterate. 

Mr. Justice Dalton has referred to rule 20. These rules are made under 
authority of the Magistrates' Courts Ordinance, 1893, section 66, and 
regulate the practice and procedure. By the Interpretation Ordinance, 1891, 
section 21 (i) (c) "No rule shall be inconsistent with the provision of any 
enactment." If rule 20 is to be interpreted as requiring a defendant in the 
Magistrate's Court to plead with all the nicety of a litigant in the Supreme 
Court, I should have no hesitation in saying that it was inconsistent with 
the Petty Debts Recovery Ordinance and therefore invalid. I do not think, 
however, that it does go so far or was intended to go so far. The rule 
requires the defendant to state clearly and specifically the ground or 
grounds upon which he relies by way of defence. I cannot read this as even 
requiring him to mention the Statute of Frauds As long as he shows by his 
defence that he comes within the scope of the Statute of Frauds then I am 
of opinion that he has complied with the rule. In this case the defendant 
did more, he actually mentioned the 
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Statute of Frauds. Therefore, in my opinion he has complied with the 
requirements and his plea should have been allowed. 

So far I have considered only the question of the contract of service. 
There is the further item of $35 for consideration. I am satisfied that this 
was quite separate from the contract of service. The plaintiff says: "I asked 
defendant for money and he said he had none and he asked me to spend 
the necessary money from my own pocket and he would pay me back out 
of the rents." Herman Cecil Reid says "It was eventually agreed that Lalla 
should clean trenches and recoup expenses from rents when paid." I am 
inclined to think that this also only meant that the plaintiff must wait for 
payment until the rents were paid. But even if it is not open to this 
construction then the plaintiff would still be entitled to recover the sum as 
money paid for the use of the defendant (see Knowlman v. Bluett L.R. 9 
Ex. 808).That would also seem to have been the opinion of the magistrate 
who, however, non-suited the plaintiff because his claim had not been 
properly brought. That expression seems to me once more to turn on 
pleadings. In my opinion formal pleadings are not necessary for the 
plaintiff any more than for the defendant in the Petty Debts Recovery 
Court. The statement of claim sufficiently indicated the plaintiff's claim 
and therefore he was entitled to recover that amount. 

The judgment of Dalton, J., for the plaintiff for the sum of $100 must 
therefore be reduced to judgment for the plaintiff for $35, and in view of 
the only partial success of the appellant there will be no costs of the 
appeal, the plaintiff to bear the costs of the hearing before the magistrate 
and in the court below. 

SIR ALFRED LUCIE SMITH, P. — I concur. 
SIR CHARLES MAJOR, C.J.: I am of the same opinion, only desiring to 

add that rule 20 of the Magistrates' Courts Rules, 1911, is an adaptation of 
rule 19 of Order XVII of our Supreme Court Rules, quite a different rule 
from rule 15 of the same Order relating to grounds of defence or reply 
likely to surprise an opposite party which, as adapted in section 12 of the 
Petty Debts Recovery Ordinance, 1893 had no application to the case. 
Rule 20 deals with matters of fact only; it has no reference to the pleading 
of a statute. The defendant here fulfil all its requirements. He did add to his 
oral statement of defence a reference to the Statute of Frauds, but it was 
quite unnecessary. He certainly could not thereby be tied down to the 
particular section of the statute which, thus unnecessarily, he invoked. 

Appeal allowed in part. Decision varied. 
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In re CHESTER, ex parte SANDBACH, PARKER & Co. 

1921. NOVEMBER 4, 10. 

BEFORE LUCIE SMITH, P., MAJOR, C.J., AND THOMAS. C.J. 

Insolvency—Act of—Execution not sought to be set aside within time 
limited—Insolvency petition—Subsequent order setting aside execution—
Dismissal of petition—Evidence thereon. 

S.P. & Co. presented an insolvency petition against C., alleging his act of 
insolvency by reason of execution against him having been levied by seizure of his 
property which had been held by the Marshal for seven days without steps taken to 
have the execution set aside. The hearing of the petition was adjourned for 
consideration of an application by C. to have execution set aside on the ground 
than the property seized was partnership property, which was successful To this 
application S.P. & Co. were not parties. C. then opposed the petition on the ground 
(a) that, the execution having been set aside, he had committed no act of 
insolvency; and (b) that the property seized was partnership property. S.P & Co. 
gave evidence of issue of execution and the holding of the property seized for 
more than seven days without steps to set aside, and of conveyance of an 
undivided interest in the property to C. and another simpliciter. C. called no 
evidence. The petition was dismissed, it appearing from the appeal record that the 
judge in insolvency had apparently assumed that at the hearing of the petition it 
was common ground between S.P. & Co. and C. that the property was partnership 
property. 

Held, that S.P. & Co. having proved prima facie an act of insolvency and C. 
not having given any evidence to prove the property to be that of a partnership, a 
receiving order should have been made, S. P. & Co not having been parties to the 
application to set aside the execution on that ground. The court of appeal made the 
receiving order. 

[But see note at end of this report.] 
Appeal from a decision of Dalton, J. (reported above at p. 79) dismissing 

a petition by the appellants, Sandbach Parker and Co., against the respondent 
for a receiving order on the ground that no act of insolvency had been 
committed. The reasons of appeal were— 

(1.) that there was no evidence  that any part of the property taken in 
execution was partnership property.  

(2.) that it was not common ground that the execution upon which the 
act of insolvency was based had been set aside as a contravention of 
the Partnership Ordinance, 1900.  

(3.) that the learned judge imported into his reasons for decision and 
gave effect to a finding of fact, that the property levied on was 
partnership property, in other proceedings to which the petitioning 
creditors were not parties and by which they were not bound.  

(4.) that the evidence disclosed a completed act of insolvency.  
(5.) that the learned judge in awarding costs to the debtor did not 

exercise his discretion judicially. 
H. C. Humphrys, for the appellants. 
J. S. McArthur, for the respondent. 
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After argument decision was reserved. 

November 10th. 
SIR ALFRED LUCIE SMITH, P.: The appellants petitioned for a receiving 

order against the respondent, the act of insolvency being stated to be that 
execution, issued against him in behalf of Rikhi Ram on a judgment of the 
Supreme Court, had been levied by seizure of certain property under 
process in execution on the said judgment, and he has allowed such 
property to remain in execution for seven days without taking steps to have 
such execution set aside and such property released. 

The property consisting of movable and immovable property was taken 
in execution on the 27th April 1921, the creditor's petition was filed on the 
17th May, and on the 23rd May the respondent applied to set aside the 
execution. The hearing of the petition was postponed until the hearing of 
the debtor's application. The execution was set aside by an order dated the 
18th June. The petitioning creditors were not parties to the proceedings 
under which the execution was set aside. It is stated by the learned judge it 
is therefore common ground that the execution has been set aside on the 
ground that it was in contravention of the Partnership Ordinance. 

The appellants are not bound or estopped by the proceedings to set 
aside the execution; they were not parties thereto. I would point out that 
part of the property levied on was an undivided half share of lot 82, section 
A, east side in the village of Golden Grove, etc. The transport of this 
property has been put in these proceedings. The transport is in favour of 
Mary Eliza Viapree and Edward V. C. Chester, the debtor, their and each 
of their heirs and assigns. It appears difficult to me to see how from this 
transport it can be said that there is a relation of partnership subsisting 
between Mary Viapree and the debtor to make this property partnership 
property within the meaning of the Partnership Ordinance, 1900. It is 
contended on the one side that the property of the debtor remained in 
execution for seven days and he therefore committed an act of insolvency. 
On the other side it is argued that the property of the debtor was not taken 
in execution but the partnership property, and that the execution having 
been set aside as bad it must be taken there was never any execution, that is 
to say, no lawful execution. Section 9 of Ordinance 16 of 1913 enacts that 
a person commits an act of insolvency if execution issued against him has 
been levied by seizure of any of his property under process in execution in 
an action in any Court, and he allows such property to remain in execution 
for seven days without taking steps to have such execution set aside and 
such property released. The section in the English Bankruptcy Act 
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makes the act of bankruptcy if execution has been levied by seizure of his 
goods and the goods have either been sold or held by the sheriff for twenty-
one days. I am of opinion that on the evidence before us that the property 
of the debtor, that is the undivided half of lot 82, was taken in execution 
and was allowed to remain in execution for seven days without the debtor 
taking steps to set aside the execution and the property released, that 
although subsequently the property was released the debtor had committed 
an act of insolvency on which a petition for a receiving order could be well 
founded. I think therefore that this appeal should be allowed and a 
receiving order made. The appellants are entitled to their costs. 

SIR CHARLES MAJOR, C.J.—This is an appeal from an order of Dalton, 
J., sitting in bankruptcy, dismissing the appellants' petition for a receiving 
order against the respondent, on the ground that no act of bankruptcy had 
been committed, because the execution issued and the] holding of the 
property by the marshal, on which the act was based, had been in respect of 
partnership property. 

The substantial grounds of appeal are that there was no evidence before 
the learned judge that the land taken in execution on a judgment against the 
respondent was partnership property, and that the evidence on the hearing 
of the petition established a completed act of bankruptcy within the 
provisions of the Insolvency Ordinance, 1900. 

The only evidence given at the hearing was on behalf of the 
appellants—the respondent gave no evidence. It was firstly, that of the 
marshal of the court who testified that he had made a levy by seizure of 
land (described as lot 82) and the respondent's half share therein; and that 
the land had remained in execution from the 27th April to the 18th June, 
1921, when the levy was set aside, no steps having been taken by the 
respondent for that purpose until the 18th May; and, secondly, that of Mr. 
Cameron, the appellants' solicitor, who produced a copy of the conveyance 
of lot 82 to one Mary Viapree and the respondent. An office copy of the 
order of the 18th June was put in by the Marshal. It was that the writ of 
execution to levy on the property of Chester and his co-judgment debtor do 
stand, and that the execution levied on that property be set aside. That 
evidence, it seems hardly necessary to say, on the one hand—in the 
absence of anything to the contrary—proved the commission of an act of 
bankruptcy by the respondent in that execution against him had been levied 
by seizure of his property, which has been held by the marshal for more 
than seven days without his taking any steps to have the execution set 
aside; on the other hand, did not prove, either that a partnership existed 
between the respondent and the co-owner of 
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lot 82, or that, if that partnership did exist, lot 82 was part of its property. 
We find from the record that the respondent opposed the making of a 
receiving order on the ground that he had committed no act of bankruptcy, 
because lot 82 was the property of a partnership between Mary Viapree and 
himself and could not therefore be the subject of execution on a judgment 
not against the firm, not against him and James Viapree. the husband of 
Mary. But as already said, he made no effort to prove those allegations. 
How then did the learned judge come to hold that no act of bankruptcy had 
been committed? In his statement for the reasons for dismissing the petition 
the learned judge said: "The debtor opposes the granting of a receiving 
order on the ground that the execution was illegal and void, as being an 
execution against partnership property which is prohibited by section 25 of 
the Partnership Ordinance, 1900. The execution levied has in fact been set 
aside by order of the court under date June 18th, the hearing of this petition 
being postponed until the debtor's application (which is dated May 23rd, 
some twenty-seven days after the execution, but before sale) to set aside 
the execution was dealt with." But sight appears to have been lost of the 
fact that the appellants were not parties to that application, and were not 
bound by the order made thereon—and the evidence on their behalf at the 
hearing of the petition, the order notwithstanding called for an answer from 
the respondent. That answer was not forthcoming. 

The attention of this court has been directed to an observation of the 
learned judge immediately following the words I have just quoted. "It is, 
therefore, common ground that the execution upon which the act of 
insolvency is based has been set aside by order of the court on the ground 
that it was a contravention of the Partnership Ordinance"; and it seems that 
the order dismissing the petition was based on the initial assumption that 
the fact of lot 82 being partnership property was not in dispute and needed 
not to be proved by the respondent. I think that assumption is incorrect. A 
specific ground of appeal is that the learned judge erred in making it, and 
that there was no evidence before the learned judge either of a partnership 
or that lot 82 was partnership property. It seems to me plain from the 
learned judge's words themselves that the "common ground" between the 
parties extended no farther than that the order to set aside had in fact been 
made on the ground stated by the learned judge, not at all to an admission 
that lot 82 was in fact partnership property so as to relieve the respondent 
from proving that fact, 

The order of June 18th appears to have been regarded as evidence 
against the appellants and for the respondent as well of the grounds upon 
which it was made as of the final adjudication on 
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the facts constituting those grounds. That obviously it could not be. 
It appears to me that the appellants' contention that, evidence having 

been given by them of circumstances constituting an act of bankruptcy by 
the respondent, there was no evidence from him in answer to support the 
grounds of his opposition to a receiving order is right, and that that order 
should have been made. And I think this court should now make it. The 
appeal should be allowed and the learned judge's order set aside, and a 
receiving order made, the costs of this appeal to be the appellants', to be 
taxed and added to their costs of proceedings in bankruptcy already 
incurred, and to be paid accordingly. 

S.J. THOMAS C.J.—This is an appeal from an order of Dalton, J. 
dismissing a petition in bankruptcy lodged by Sandbach, Parker & Co., 
creditors, against E. V. C. Chester, the debtor. Their petition stated that the 
debtor was truly and justly indebted to them in the sum of $2,920.02, 
principal interest on a certain promissory note, and then alleged as the act 
of insolvency of the debtor, that execution issued against him on a 
judgment of the Supreme Court of British Guiana in an action in such court 
instituted against him has been levied by seizure on the 27th day of April, 
1921, on certain immovable property under process in execution on the 
said judgment, and he has allowed such property to remain in execution for 
seven days without taking steps to have such execution set aside and such 
property released. That petition was dated the 17th May, 1921. On the 
same day the debtor, by his solicitor (in a proceeding to which the creditor 
was not a party) made application to the Court to restrain further 
proceedings upon the judgment referred to in the petition. And in 
consequence on the 18th June an order was made by Dalton J. that the 
execution levied on this property be set aside. Meanwhile on the 22nd 
May, the debtor had opposed the petition in bankruptcy by a notice in 
which he alleged that the property in question was partnership property. On 
the hearing of the petition, two witnesses only were called; one being the 
Marshal and the other William Stuart Cameron. Evidence was given by 
them as to the levy, and that the property was in the joint names of Chester 
and another. There was no evidence as to the property being partnership 
property, or that there existed any partnership. In his judgment, the judge 
says: "It is therefore common ground that the execution upon which the act 
of insolvency is based has been set aside by order of the court on the 
ground that it is a contravention of the Partnership Ordinance." He does not 
say that the creditors admitted that there was a partnership, or that the 
property in question was partnership property. I cannot see that the 
creditors can be bound by a judgment in a proceeding to 
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which they were not parties. Had the debtor so wished, he could have 
caused them to be added as parties, or he might have given evidence of 
partnership and partnership property at the hearing of the petition, but he 
did not choose to do so. 

The various acts of bankruptcy or insolvency are set out in section 3 of 
the Insolvency Ordinance, 1900. To that section a subsection has been 
added by Ordinance 16 of 1913 which says: "If the execution issued 
against him has been levied by seizure of any of his property under process 
in execution in an action in any Court . . . . and he allows such property to 
remain in execution for seven days without taking steps to have such 
execution set aside and such property released.'' This language is very 
different from that of the English Bankruptcy Act, 1914, section 1 (e) of 
which says: "If the execution against him has been levied by seizure of his 
goods under process in an action in any court or in any civil proceedings in 
the High Court, and the goods have been either sold or held by the sheriff 
for twenty-one days" In the British Guiana Ordinance steps must be taken 
within seven days and no such steps were taken within that time. As I have 
already said there was no evidence that this property was not the property 
of the debtor. But for the question of partnership I am satisfied that the 
judgment of Dalton, J. would have been for the appellant. He says: "There 
are various cases, of course, which occur to me when execution may 
lawfully issue, and yet there may be reasons for setting the levy aside. This 
is not, for instance, a case in which what was done was merely voidable. 
Here execution was prohibited." I agree that a distinction may properly be 
drawn between what is voidable and what is prohibited. But that was a 
distinction to be drawn by the judge on the evidence before him in the 
bankruptcy petition, and not on the statement of the result of some 
proceeding which might possibly have been obtained by collusion. 

The appeal will therefore be allowed with costs. 

Appeal allowed with costs. 

[NOTE.—In the court below, at the hearing of the petition, the fact that 
lot 82 was not partnership property was not in dispute. Counsel for 
petitioners stated that that fact was not known to them at the time of the 
levy, but he could not deny it now (i.e.. at the hearing); that in any case it 
did not affect his claim for a receiving order, since admitting the property 
was partnership property the act of insolvency had nevertheless been 
completed.— Editor.] 
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 FRASER & ANR. v. BISHOP. 

 [154 OF 1919.]  

1921. MARCH 30, APRIL 1. BEFORE DALTON J. 

Sale at execution—Immovable property—Opposition to sale—Effect of letters 
of decree—Joinder of party after opposition entered—No entry of opposition by 
party joined—Practice. 

Claim by the plaintiff Fraser to restrain the sale of lot 3, Zes Kinderen, 
Mahaicony, which had been levied upon by the defendant, as the property 
of one Brown. Plaintiff claimed the lot in question as his own property. 

The second plaintiff, Matthews was joined after the action was 
commenced. 

All further necessary facts appear from the judgment. 
A. B. Brown, for the plaintiffs. McOgle, for the defendants. 

DALTON, J. This is an action by the plaintiffs by way of opposition to 
restrain the defendant from levying upon and selling at execution a lot of 
land, namely, lot 3, section C, Zes Kinderen village, Mahaicony, which 
was levied upon by the defendant to satisfy a judgment obtained by him 
against one Nathan Brown. The first plaintiff claims to oppose, by virtue of 
his rights to the lot in question. He alleges that he bought the lot from 
Nathan Brown as agent of his mother Catherine Yetteau for whom the 
property had been purchased by one Peters, and held by him in trust for 
Yetteau. Letters of decree, dated December 7th, 1909, in the name of 
Peters, were produced in evidence. The second plaintiff, added by order of 
the Court after action commenced, appeared as executor of one Edward 
Waddell, who purchased the lot in question with others at execution sale on 
January 4th, 1910, and obtained title therefor on January 17th, 1910. 
Letters of decree of that date were produced in evidence. 

As an explanation of the conduct of the first named plaintiff in bringing 
the action, in face of the title of Waddell, it is stated that Waddell's title 
only came to the knowledge of this plaintiff some time after the action was 
commenced and it is suggested that lot 3 got into his title by an error or 
oversight. That, however is not a matter in issue before me. There is not a 
title of evidence before me, whence I could come to such a conclusion, if I 
was empowered to do so. The letters of decree of Waddell annul and make 
void "all claims, demands or mortgages which may have been on the 
aforesaid property before the date of the said sale", and transfer "all right 
and title of in and to the said 
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 property" to Edward Waddell. As long therefore as this title stands it is 
quite unnecessary for me to waste any time in respect of the first plaintiff's 
claim. He bases his claim as I have said on a right derived from Peters 
through Yetteau. Peter's title is one anterior to January 17th, 1910, the date 
when letters of decree were granted to Waddell; therefore any right Fraser 
has through him has gone. Mr. Browne has argued that from the advertise-
ment of sale at which Waddell purchased, it would be almost impossible 
for anyone to understand that lot three was included, but I do not agree. At 
any rate it is not contested, it is admitted that lot three is included in 
Waddel's title. Therefore, until it is set aside, it. stands. 

It is not necessary then to examine the evidence of the alleged sale by 
Brown, as the agent of his mother Yetteau, to the plaintiff Fraser. 
Waddell's title being good, it does away with any prior claim Fraser might 
have to obtain transport from Yetteau, even if I found the sale by Brown on 
her behalf to be proved. 

What is the position of the second plaintiff, Matthews? He is the 
executor of Waddell. No opposition to the sale by defendant was entered 
by him, but he was made a party after the action was commenced. Mr. Ogle 
argues that as he did not enter opposition, he is not entitled to any order 
restraining the sale by defendant. He was, however, made a party in 
proceedings to which defendant was a party and at which his counsel was 
heard. The order of the court joining him as a plaintiff still stands, and has 
not been appealed against. The reasons for opposition are incorporated in 
his statement of claim; therefore counsel's objection is not a sound one. In 
his evidence he states he has dealt with all the property of the testator save 
this lot; he adds that if the alleged sale of the lot by Yetteau to the first 
named plaintiff was established he would be quite ready and willing to 
abide by the decision of the court. He has, however, his duty to the legatees 
under the will to perform. They are not parties in the action before me. His 
right to oppose the sale by defendant is undoubted in view of his testator's 
title, and he is therefore entitled to judgment in his favour. It is not within 
my province in this action to add anything further here as to his future 
actions as regards this property. 

The order of the Court will therefore be that, in respect of the plaintiff 
Fraser, the claim be dismissed; in respect of the plaintiff Matthews an 
injunction to restrain the sale is granted against the defendant, and the 
opposition is declared to be just, legal and well founded. The second 
plaintiff is entitled to his costs against the defendant. Any additional cost 
incurred other than by the second plaintiff must be paid by the party 
incurring them. 
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BARROW v. THOMAS. 

1921. NOVEMBER 10. 

BEFORE LUCIE SMITH, P., MAJOR, C.J., AND THOMAS, C.J. 

Criminal law—Unlawful possession of property reasonably suspected to have 
been stolen—Unlawful possession charged, larceny proved—Procedure—
Summary Conviction Offences (Procedure) Ordinance 1893, s, 41 (4). 

Where unlawful possession under s. 96 of the Summary Conviction Offences 
Ordinance 1893 is charged and the evidence establishes the commission of larceny 
of any kind by the defendant, he may not thereupon be convicted upon that 
complaint, but a charge of larceny shall be laid, plea shall be taken, and the trial on 
the charge of larceny proceed de novo. 

Appeal from a decision of Berkeley, J., (reported above at p. 64.) 
The defendant Thomas was charged with unlawful possession of 272 

coconuts, under the provisions of s. 96 of the Summary Conviction 
Offences Ordinance, 1893. He appealed, and the learned judge held that 
the case should have been dealt with as one of larceny and he convicted 
the appellant of larceny. He now appealed   from that conviction, on the 
following grounds:— 

1. That the conviction appealed from should be reversed because— 
(a.) there is no evidence that the coconuts mentioned in the charge 

had ever become reduced into the possession of the alleged 
owner, and therefore a conviction for larceny could not be 
sustained on the present proceedings;  

(b.) There is no evidence by the alleged owner or his servant that 
the coconuts mentioned in the charge are his property;  

(c.) No charge of larceny was established against the defendant. 2  
2. That the conviction by the learned judge should be reversed 

because— 
(a.) the magistrate having heard the case and having elected to call 

upon the defendant for a defence to unlawful possession and the 
defendant having there rested his case, it was not competent for 
the learned judge to elect further and call upon the defendant to 
answer a second offence arising out of the same charge and facts; 

(b.) the learned judge having set aside the magistrate's conviction, it 
was not competent for him to proceed to convict the defendant of 
larceny under the provisions of s. 31 (1) (c) of the Magistrates 
Decisions (Appeals) 
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Ordinance 1893, the defendant having ab initio been embarrassed 
and prejudiced. 

P. A. Fernandes, for the appellant Thomas. 
The learned judge set aside the magistrate's decision, and when he did 

that his duty came to an end. But to go further, as he did, was to act ultra 
vires. The appellant should not have been convicted of unlawful 
possession, the learned Judge agreed, and quashed the conviction. He 
could not, however, go further and convict the appellant of larceny. 

Sir Charles Major: Cannot a judge on appeal make any order he thinks 
the magistrate might have made? 

Fernandes: Yes, but only on the charge which the magistrate had 
before him. 

To prove larceny the question of ownership must be established. The 
evidence does not show that the nuts picked from the estate became 
chattels and were capable of being stolen, or that they were reduced into 
the possession of the Belfield Estates, Ltd. It is clear, therefore, that the 
Judge erred when he convicted of larceny. 

Refers to Moore v. Walton (A.J. June 15th 1912) and Benn v. Davis 
(1918 L.R.,B.G. 10.) 

When a charge of any kind is laid all the elements constituting it must 
be proved before the defendant could be convicted. In this case the 
appellant was charged with unlawful possession. There is no charge of 
larceny and no Court could expect the defendant to answer a charge of 
larceny. He was convicted of unlawful possession, and the Judge having 
set aside this decision he could not go further and convict the appellant of 
larceny, because under Ordinance 13 of 1893, Section 31 (2), a Judge may 
exercise his power by setting aside a conviction; his duty ends there and 
under this ordinance he can only inflict a fine where the magistrate had no 
power to do so or put a defendant on probation. 

A charge of larceny should have been laid; the appellant should have 
been given an opportunity of answering that charge and of examining 
witnesses, because the ingredients of proof in a case of unlawful 
possession are different from those in a case of larceny. 

H. C. F. Cox, Asst. to A.G., for the respondent. 
Under Ordinance 13 of 1915 where a charge of unlawful possession is 

laid and the evidence establishes larceny of any kind, the magistrate can 
call upon the defendant to answer the charge so long as all the ingredients 
were proved. 

The President: You charge a man with being in possession of goods 
reasonably suspected of having been unlawfully obtained. 
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You force a man to give an account of that offence, and you turn round 
and say that, according to that account, he may be convicted under that 
section of larceny. 

Cox: I do not think Your Honour is quite correct. You cannot convict a 
man of larceny without calling upon him to answer such a charge. 

The President: In this case he was never called upon to answer a 
charge of larceny. All the man said is he would not call any witnesses. 

Sir Charles Major: It was stated that the facts established a case of 
larceny and not unlawful possession, and the Judge proposed to send the 
case back to the magistrate to take evidence. The appellant then said he 
would not give any evidence. It would seem that the Judge should have let 
the case go back to the magistrate for inquiry into that charge. 

Thomas, C.J.: Having called upon him to answer a charge of unlawful 
possession, the magistrate had no power to convict him of larceny. 

After further argument decision was reserved. 

November 10th. Decision given. 
SIR ALFRED LUCIE SMITH P.: The appellant was convicted by the 

magistrate of having in his possession coconuts reasonably suspected of 
having been stolen, and failing to give a satisfactory account of his 
possession. From that decision the appellant appealed to a Judge of the 
Supreme Court. The learned Judge after hearing the appeal, stated that he 
was prepared to send the case back to the magistrate—presumably to deal 
with the case as a case of larceny—for the magistrate to take evidence for 
the defence and deal with the case on its merits. As counsel for the 
appellant stated he did not intend to call witnesses, the learned Judge dealt 
with the matter under Ordinance 13 of 1893, section 31 (1) (c). He set 
aside the decision of the magistrate and convicted the appellant of larceny. 

Ordinance 13 of 1915 (Summary Conviction Offences Procedure, 
Ordinance 1893, Amendment Ordinance 1915) provides that where 
unlawful possession is charged and the evidence establishes the 
commission of the offence of larceny, the defendant shall not be entitled to 
have the complaint dismissed, but may be convicted of such larceny. 

When a person charged with what is called unlawful possession, the 
onus of proving is contrary to the general principles of law, on the person 
charged to account satisfactorily for his possession. In a case of larceny the 
onus is on the prosecution. Further the law does not compel a person 
charged to make any statement or give any evidence. In a case of unlawful 
possession the accused 
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has to give an account. I do not think that that ordinance can be interpreted 
to mean that after a person has been called upon by a magistrate to give an 
account, the magistrate can convict him of larceny. It may possibly be that 
from the accused's statement, which he is compelled to give, the magistrate 
may find that larceny has been committed. I am of opinion that the proper 
interpretation of the ordinance is, that if a magistrate on hearing the 
evidence showing that the defendant was in possession of anything 
reasonably suspected to have been stolen, is of opinion that the evidence 
discloses the commission of the offence of larceny, he should not call on 
the person charged to give an account of his possession, but should 
proceed in terms of the Summary Conviction Offences (Procedure) 
Ordinance, 1893. A complaint as for larceny should be reduced into 
writing and the person charged called upon to plead. In this case no such 
procedure was adopted. The appellant was called upon to account, and 
failing to satisfactorily account was convicted. I am of opinion that the 
learned Judge could not in the case coming before him in appeal, convict 
the appellant of larceny. To my mind such a procedure is inconsistent with 
the principles of the English Criminal law. 

The appeal must be allowed and the conviction for larceny set aside. 
Under the circumstances, I am not disposed to give costs 

SIR CHARLES MAJOR C.J. I am of the same opinion. 
S. J. Thomas C.J., I concur. 

Appeal allowed, and conviction quashed. 
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 KRISNATH & ANR. v. CLEMENTS.  

1921. NOVEMBER 7, 8. DECEMBER 1.  

BEFORE LUCIE SMITH, P., THOMAS C.J., AND BERKELEY, J. 

Immovable property—Contract of sale—Statute of Frauds—Specific 
performance—Principles governing grant of relief—Succession ab intestato—
Saving of existing rights—Civil Law of British Guiana Ordinance, 1916, s. 2 (3). 

Appeal from a decision of Sir Charles Major, C.J. (reported at 1920 
L.R.B.G. 199.) 

On a claim by the plaintiffs, by way of opposition proceedings, for an 
injunction restraining the defendant from transporting immovable property 
as advertised by her, and for an order that she (the defendant) do convey 
the property to the plaintiff's the trial judge found for the plaintiffs on both 
points. The defendant now appealed. 

The necessary facts are fully set out in the judgment from which the 
appeal is made. 

J. S. McArthur, E. P. Bruyning with him, for the appellant. 

H. C. Humphrys, for the respondent. 
 Cur. adv. vult. 
December 1st. 
The decisions of Lucie Smith, P., and Thomas, C.J. were read by 

Major, C.J. 
SIR ALFRED LUCIE SMITH, P.,—I have seen the judgment of Thomas, 

C.J. and agree with him that this appeal should be dismissed with costs. 
On the evidence I have no doubt Clements sold to Bisnauth the 

property in question. 
Bisnauth and his successors have been in possession of the eastern half 

of Pln. Lewis Manor since 1889 and thereby acquired a title by prescription 
under section 4 (1) of the Civil Law of British Guiana Ordinance, 1916, 
subject to their obtaining a declaration of title from the court. 

I have some doubt as to whether the brothers of Mohipat inherited from 
him, he being illegitimate. That question, however, has nothing to do with 
the appellant. If the Crown claims his share they can do so and the matter 
be then settled. 

It was contended that the time had elapsed within which to bring this 
action. In Fry's Specific Performance, paragraph 1,110, it is said "where the 
contract is substantially executed, and the plaintiff is in possession of the 
property, and has got the equitable estate, so that the object of his action is 
only to clothe himself with the legal estate, time either will not run at all as 
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laches to debar the plaintiff from his right, or it will be looked at less 
narrowly by the court; for the plaintiff has not been sleeping on his rights, 
but relying on his equitable title, without thinking it necessary to have his 
legal right perfected." (Crofton v. Ormsby, 2 Sch. & Lef. 604, etc). This 
passage to my mind applies exactly to the present case. 

THOMAS, C.J.: The respondents Krisnauth and Raghunauth are in 
possession of certain lands which from the evidence are clearly identical 
with the lands, of which transport was advertised by the appellant in 
February, 1920. 

In October, 1889, one Robert Piercy Clements sold a property to 
Bisnauth, the father of the respondents. 

The appellant has objected that there was no certainty as to what was 
the purchase price, and  that the sale has not been proved by proper 
witnesses. 

Two documents have been produced, one a receipt for a part of the 
purchase money, the other a promissory note; both are made on identical 
sheets of paper with a similar watermark and on the same date. Can there 
be the slightest hesitation in accepting the one as the corollary of the other? 
I agree with the Chief Justice of British Guiana that these two documents 
form one transaction and show the purchase price definitely and clearly. 
These documents were in possession of Bisnauth at the time of his death, 
were then taken possession of by the Immigration Agent General. They are 
identified by officers from that office. They seem to have been handed for 
some purpose to the father of Mr. King, a solicitor of the Supreme Court, 
who was acting for the Immigration Agent General at that time. No other 
objection was made to their production and I am of opinion that they were 
rightly received in evidence. 

The quantity of land intended to be sold is next questioned. The words 
set out on the receipt are certainly not very clear. Lot 9 appears to have 
been the eastern half of plantation Lewis Manor. The receipt says the 
eastern half of my share of plantation Lewis Manor. Whatever may have 
been intended by that language Bisnauth entered into possession of lot 9 or 
the whole of Clements' holding in the eastern half of plantation Lewis 
Manor. Clements was quite alive to his own interests as is evidenced by his 
suing on the promissory note, yet he took no steps to interfere with 
Bisnauth's occupation; and there has been no question until now as to 
Bisnauth's right. 

Bisnauth was not married but by his will he left his property to his wife 
Soogea, and the children he had by her. On the death of Soogea, her 
children inherited from her. With regard to the share of one of the 
children—Mohipat—who died in 1918 an 
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objection has been taken that being illegitimate his share would not be 
inherited by his brothers but would pass to the Crown. By authority of 
Mogamat Jesseim and others v. The Master and another 8 S.C. (Cape of 
Good Hope), 259, Mohipat's share would pass to his brother, the 
respondents. That was the old law of the colony. It has been argued that 
that has been changed by the Civil Law of British Guiana, 1916, Ordinance 
No. 15. By s. 2, sub-section 3 of that ordinance a saving clause has been 
provided to protect existing rights. That sub-section not only states 
specifically that nothing in the ordinance shall be held to deprive any 
person of any right of ownership or other title or interest in any property 
movable or immovable or any other right acquired before the date of the 
ordinance but gives the Supreme Court wide powers in the interest of 
equity. Reading the one part of that sub-section with the other I am 
satisfied that this is a matter in which those powers might properly be 
exercised. 

The remaining question is whether specific performance should be 
decreed. 

The principles in which this relief is given are laid down in Lindsay 
Petroleum Co. v. Hurd (5.P.C. 221 at p. 239). They have been set out in the 
judgment of the Chief Justice of British Guiana and I need not repeat them 
here. 

In the case of Sharp v. Milligan (22 Beavan 606) Sir John Romilly, 
Master of the Rolls, says: “Suppose the simple case of a landlord entering 
“into a contract to let a farm or mill to a tenant for twenty-one years and 
“they proceed on this footing—the tenant takes possession and pays the 
“rent annually from year to year for a period equal to that which has taken 
“place on the present occasion, which I think amounts to something like 
“thirteen or fourteen years and then the tenant refuses to pay any more. It is 
“obvious on that simple statement that the landlord when coming for 
“specific performance of the contract—that is to enforce the execution of 
“the lease—could not be said to have been sleeping upon his rights for 
“thirteen years because the parties have been relying upon their equitable 
“rights without thinking it necessary to have their legal rights perfected. Is 
“this a case of that description or not? If it is, then the memorandum of the 
“agreement has been acted upon until 1854 when Mr. Jowett became a 
“bankrupt and it is only from that time that any delay can be imputed to the 
“plaintiff, but after that time the bill is filed within two months of the first 
“arrear in the payment of the rent. The rent was very regularly paid up to 
“that time and it was quite sufficient for the lessor if one of the lessees in 
“possession paid the rent. He might well say I do not wish to 
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“put you to the expense of a lease provided the rent is paid during the 
“whole of the time. I see nothing to make it necessary for the landlord to 
“come for the execution of the lease until the rent ceased to be paid.” 
Applying the principles of that case to the one under appeal I am satisfied 
that the purchaser was resting on his equitable right to have transport and 
immediately he found that the appellant was attempting to deal with the 
property, took steps to protect his right. I cannot see that he has been guilty 
of any laches. I therefore consider that the judgment of the Chief Justice of 
British Guiana should stand. 

BERKELEY, J.: This is an appeal from the decision of Major, C,J., who 
found in favour of the plaintiffs. 

I propose to deal with the three most important grounds of appeal (a) 
that the evidence does not prove that the purchaser agreed to pay and did 
pay $100 as purchase money, (b) that if the receipt for $25 can be admitted 
as evidence it shows that only one half of the interest of the vendor was 
agreed to be sold and not the whole of his interest in plantation Lewis 
Manor, and (c) that the learned judge was wrong in holding that although 
Mohipat (one of the three illegitimate brothers) died in 1918, the right of 
his two brothers to succeed to his estate existed before the passing of the 
Civil Law Ordinance, 1916. 

As to (a) there is a receipt for $25 and a promissory note for $75 
(subsequently sued on and judgment satisfied) of equal date (25th October, 
1889). These are produced by the Immigration Agent General and found 
amongst the papers of the deceased Bisnauth, the grandfather of the 
respondents, and therefore admissible in evidence. No reference is made in 
either paper as to the price fixed for the purchase of the land but the receipt 
is in "part payment of the eastern half of my share of plantation Lewis 
Manor known as No. 9, East Coast, Berbice." On these facts I am not dis-
posed to interfere with the finding of the learned Chief Justice. 

As to reason (b), the receipt shows that only "the eastern half of my 
share" was sold to the respondents. I fail to understand how a purchaser of 
the whole share could have accepted a receipt for the eastern half only. 
Counsel for the respondents (plaintiffs) admits that some doubt exists as to 
what was actually sold and as it lay on them to establish their claim I do 
not agree with the Chief Justice on this point. 

As to reason (c), previous to passing of the Civil Law of British Guiana 
Ordinance, 1916, the two brothers would have succeeded to the one-third 
share of Mohipat, but by that Ordinance his movable and immovable 
properly falls to the Crown (s. 6 (15)). It is true that under s, 2 (3) it is 
provided that "nothing in this ordinance contained shall be held to deprive 
any person of 
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. . . . . . any right, title or interest in any property movable or immovable or 
of any other right acquired before the date of this ordinance. Now Mohipat 
died on 25th December, 1918, aged 22. He might have married or made a 
will at any time before his death and I cannot find that his two brothers 
acquired any right to his property before the coming into force of the 
Ordinance. Further in my opinion there is nothing in the latter part of the 
said section (s. 2 (3)) which warrants the court in finding in favour of the 
two brothers. The right is founded upon the rule or custom of Roman-
Dutch law which has been expressly annulled by the ordinance. 

In my opinion the appeal should be allowed without costs. 
This finding in no way enables the appellant to pass transport as 

advertised. 

Appeal Dismissed. 
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DEMERARA BAUXITE Co., LTD. v. HUBBARD & ORS. 
1921. NOVEMBER 8, 9, 10. DECEMBER 1. 

BEFORE LUCIE SMITH, P., THOMAS. C.J. AND DALTON, J. 

Solicitor and client—Contract with client—Confidential relationship—Duty 
of solicitor— Independent advice—Confirmation of contract—Sale by solicitor to 
third party—Privity of contract. 

Appeal from a decision of Berkeley, J., reported above at p. 
The plaintiff company claimed specific performance of two contracts, 

one entered into between the defendant Hubbard and the defendant 
Humphrys, and the second between the defendant Humphrys and the 
plaintiff company. All necessary facts are fully set out in the report above 
referred to. 

The learned trial judge found for the defendants, and the plaintiff 
company now appealed from that decision. 

The reasons of appeal were as follows:— 
1. The learned judge erred in law and in fact in holding that the 

relationship of solicitor and client existed at the time the option was 
obtained by the defendant Humphrys from the defendant Hubbard. The 
relationship of solicitor and client did not exist between the defendant 
Humphrys and the defendant Hubbard in law or in fact or at all.  

2. The learned judge erred in law in holding that the defendant 
Humphrys was engaged as solicitor in hac re to the defendant Hubbard at 
the time the option was obtained by him, and that there was no evidence in 
support of such finding. 

3. There was no duty or obligation cast upon the defendant Humphrys 
towards the defendant Hubbard in the matter of the sale or purchase of the 
properties in question. 

4. The learned judge erred in fact and in law in holding that the 
defendant Humphrys at the time he obtained the option to purchase the 
properties the subject matter of this action had taken advantage of special 
knowledge acquired by him by virtue of his employment as solicitor to the 
defendant Hubbard. 

5. The evidence clearly established that the defendant Humphrys had 
made full disclosure of all necessary and material facts as then known to 
him to the defendant Hubbard before the option agreement was entered 
into, even assuming that the relationship of solicitor and client was then 
existing between them, and the learned judge erred in finding that the 
defendant Humphrys had not done so. 

6. The transaction between the defendant Humphrys and the defendant 
Hubbard was manifestly fair and there was no need for independent advice; 
alternatively, if independent advice was necessary the defendant Hubbard 
had such independent advice. 
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7. The learned judge erred in finding first that the defendant Humphrys 
had not discharged his duty to the defendant Hubbard and then in 
proceeding to consider whether the defendant Humphrys owed any such 
duty to the defendant Hubbard. There was no evidence to support of either 
of such findings. 

8. The evidence clearly established that at the time the option 
agreement was entered into by the defendant Hubbard the defendant 
Humphrys had no other knowledge or information concerning the value of 
the property in question than the offer of the plaintiff company of $5,000—
and the value obtained from the defendant Emory, to wit, $5,500—and the 
fancy price subsequently offered by the plaintiff company for special 
reasons and under special circumstances did not invalidate the option 
agreement referred to, the price obtained by the defendant Humphrys 
($5,500) being at the time the agreement was made a fair and adequate 
price. 

9. The defendant Hubbard was as fully aware as the defendant 
Humphrys of the value of the properties at the time the option agreement 
was made and the defendant Hubbard was fully aware of what she was 
doing at the time and believed that it was to her advantage to sell the 
properties in question for the sum of $5,500. 

10. The evidence established that the market price of the properties in 
January, 1919 was $5,500—and if the defendant Humphrys had 
communicated to the defendant Hubbard the offer of an option for $5,500 
received from the defendant Emory on or about the 28th January, 1919 or 
any other offer for the said sum the defendant Hubbard would have 
accepted the said offer. 

11. The alleged offer of an option on the defendant Humphrys' option 
for $11,000 by the defendant Emory on the 18th February, 1919 was not a 
bona fide offer but a mere pretence designed to induce and influence the 
plaintiff company to offer a fancy price for the properties and to secure for 
the defendant Emory a share in the profits of the deal. 

12. The evidence clearly established that the defendant Humphrys had 
acquired no ascendency or influence over the defendant Hubbard; and even 
assuming that he had acquired such influence or ascendency and had 
consequently acquired her confidence the penalty for abusing such alleged 
confidence is forfeiture of the profits the defendant Humphrys had made on 
the sale to the plaintiff company. 

13. If on the evidence it can be found that the defendant Humphrys was 
the agent of the defendant Hubbard then the sale by him to the plaintiff 
company was in law a sale by the defendant Hubbard to the plaintiff 
company. 

14. The evidence clearly established that the defendant Hubbard 
confirmed and approved of the sale by the defendant 
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Humphrys to the plaintiff company and the subsequent acceptance of the 
defendant Emory's alleged offer in the month of July, 1919 was obtained 
by fraud on the part of the defendant Emory. 

G. J. de Freitas, K.C., J. S. McArthur, and H. C. F. Cox for the 
appellant company. 

P. N. Browne,K.C., E.G., Woolford, K.C., and C. R. Browne, for the 
respondents. 

H. C. Humphrys, in person. 

After argument, decision was reserved. 

December 1st. 
The decision of Lucie Smith, P., and Thomas, C.J. were read by Major, 

C.J. 
SIR ALFRED LUCIE SMITH, P:—This is an appeal from the decision of 

Berkeley, J., dismissing the action of the appellants by which they claimed 
specific performance of two contracts, the one entered into between the 
respondent Hubbard and the respondent Humphrys, and the other between 
the respondent Humphrys and the appellants. 

Mrs. Hubbard owned an undivided half of certain property under the 
will of her husband, and she purchased the other undivided half from Mrs. 
Van Sertima. The respondent Humphrys is a barrister and also acts as a 
solicitor, as is recognised and allowed in the colony. He acted for Mrs. 
Hubbard in all matters relating to the estate of her deceased husband. 
Before Mr. Hubbard's death there was some proposal of purchasing a right 
of way and mining rights over the properties in question, but after her 
husband's death Mrs. Hubbard refused to carry it cut. Humphrys was also 
proxy director of the appellant company. When he was made a proxy 
director in 1916, he was asked at a meeting of the board if Mrs. Hubbard 
was a client of his, and he said "yes," telling at the same time what matters 
he had in hand for her. He was then told the company wished to buy these 
properties and he at the request of the company said he would do his best 
to acquire the properties for the company. Arthur G. King a solicitor, a 
director and assistant secretary of the company, was directed by the 
managing director to purchase, the properties for a sum within $5,000. He 
wrote to Humphrys offering $3,000 for them. This offer was submitted by 
Humphrys to Mrs. Hubbard who refused it. Subsequently $5,000 was 
offered and submitted by Humphrys to "his client" and refused by her. The 
respondent Emory, who had been employed by the appellant company as 
manager, came to the colony as representing certain other persons in 
America interested in bauxite. He approached 
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Humphrys with a view of his acting on his behalf in bauxite matters. 
Humphrys said he would but would have to resign his directorship. On 
13th February, 1919, Emory retained Humphrys, who thereupon resigned 
his directorship. Humphrys was fully aware from Emory that he (Emory) 
was on the look-out for bauxite propositions. Emory was told by 
Humphrys that the last offer for these properties by the Bauxite Company 
was $5,000. Emory admitted that the properties were not worth more than 
$5,500; but the value to the company was the fact that they lay between 
their lands. Emory asked Humphrys to get him an option for $5,500. 
Humphrys said he couldn't as he had promised the company the refusal of 
the highest offer. Humphrys said he would get an option from Mrs. 
Hubbard for $5.500 and would tell the company, and asked if they intended 
to spring on their offer. Humphrys then got an option from Mrs. Hubbard 
for $5,500 for the consideration of $25. Subsequently Humphrys wrote 
exercising his right under the option and sold the properties for $11,200 to 
the company, as Emory had said he was prepared to take an option for 
$11,000. Humphrys agree to pay $2,700 to Emory as he (Emory) said he 
had put a lot of money in Humphrys' way. It appears that nasty remarks 
were made as to Humphrys' conduct in the matter, and, as far as I under-
stand the evidence, he saw Mrs. Hubbard and undertook to see she got her 
$5,500 free from all deductions. In July, 1919, Mrs. Hubbard wrote asking 
Humphrys to cancel the option, but he said he could not as the appellant 
company declined to cancel the sale by him to them. In December, 1919, 
Mrs. Hubbard wrote declining to transport to Humphrys. Subsequently, 
Mrs. Hubbard sold to Emory for $12,000. I have dealt very briefly with the 
facts as they are fully set out in the judgment of the learned judge in the 
court below. I agree with his finding of the facts therein set out. 

Humphrys brought an action against Mrs. Hubbard for specific 
performance of the option given; that action was dismissed, it is stated, 
"without any prejudice to any rights or liabilities of the Demerara Bauxite 
Company." The appellants thereupon brought the present actions, claiming 
that specific performance was to be granted of the option to Humphrys and 
of the sale by Humphrys to the company. 

It seems difficult to understand how the appellants can ask for specific 
performance by Mrs. Hubbard of the option to Humphrys. Humphrys has 
already brought his action against Mrs. Hubbard for specific performance, 
and that has been refused. To make the decree as now asked would be to 
set aside the judgment of the court in Humphrys v. Hubbard. How can the 
company sue for a specific performance of the option? There is no privity 
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between Mrs. Hubbard and the Bauxite Company. Specific performance 
cannot be decreed against Humphrys when he has been unable to get 
specific performance from Mrs. Hubbard; the court has declined to make 
such a decree in his action against Mrs. Hubbard. It appears to me that all 
the appellant company could obtain is damages from Humphrys for breach 
of his agreement for sale. From what was said at the bar, I come to the 
conclusion that the company do not wish to get damages from Humphrys; 
they wish to get the land. It is stated on appellants' behalf that it was un-
derstood that this matter should be proceeded with as if the judgment in 
Humphrys v. Hubbard did not exist; otherwise the respondents would have 
pleaded res judicata. Whether this is so or not, it does not change the legal 
aspect of the case. 

I now proceed to deal with what may be called the merits of the case. 
The first point to be decided is whether the relationship of solicitor and 
client or other fiduciary relationship existed between Mrs. Hubbard and 
Humphrys. In Allison v. Clayhills (97 L.T. 709) it is laid down that 
although the relationship of solicitor and client in its strict sense has been 
discontinued, the principle relating to such relationship applies as long as 
the confidence naturally arising from such relationship is proved or may be 
presumed to continue. When the relationship does not impose on the soli-
citor any duty towards his client in the particular transaction, then the 
principle has no application. The test is whether in the particular 
transaction he owes his client any duty in the contemplation of a court of 
equity. If he owes any duty, the equal footing on which the parties to any 
bargain should stand is impaired or destroyed, and the solicitor is solicitor 
in hac re within the meaning of the decisions, although not retained to act 
in the transaction, or in any impending transaction. In considering whether 
in any particular transaction any duty exists, all the circumstances of the 
individual case must be weighed and examined. Looking at the 
circumstances of this case, I have no doubt that the confidence of Mrs. 
Hubbard in Humphrys, arising from his acting as her solicitor, still 
continued at the time he obtained the option. He conducted all her affairs; 
he took part in her purchase of the undivided half of these properties, he 
carried on all the negotiations for the sale of them to the appellant company 
before he obtained the option for himself. From the very beginning, when 
Humphrys was appointed director and the subject of the purchase of these 
lands was mooted, Humphrys himself admitted that Mrs. Hubbard was his 
client; his letters show that he looked on Mrs. Hubbard as his client. I 
cannot at this stage admit any argument that in this particular transaction 
the relationship of solicitor and client did not exist between Humphrys and 
Mrs. Hubbard. The parties were not on an equal footing in arriving at this 
bargain. 
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Being satisfied that such relationship did exist the onus lies on 
Humphrys, the solicitor, to show that the transaction was perfectly fair, that 
the client knew was she was doing, and that a fair price was given. If he 
had acquired a knowledge of the value of the property which the client had 
not, and with that knowledge made a proposal to purchase at a certain 
value that which he knew to be of much higher value, such purchase would 
be set aside. He was bound to get the most that could be obtained; the 
enquiry how much any particular person would choose to give is not an 
accurate mode of ascertaining the value (Montesquieu v. Sandys, 18 Vesey 
202). 

A solicitor may purchase his client's property even when the 
relationship exists, but such purchases are to be viewed with great jealousy; 
the onus lies on the solicitor to show that the transaction was perfectly fair, 
that the client knew what she was doing, that a fair price was given; and 
that no kind of advantage was taken by the solicitor (Tomson v. Judge 106 
R.R, 362). The solicitor must establish that the sale was as advantageous to 
the client as it could have been if the solicitor had used his utmost 
endeavour to sell the property to a stranger, and the burden of this lies on 
the solicitor (Spencer v. Topham, 22 Beav, 573) There are numerous other 
cases all to the same effect. 

In this case it is clear that the sale was not as advantageous as if made 
to a stranger. Humphrys himself admits he got the option in the expectation 
of making a few hundred dollars; in fact if the transaction is carried 
through he will make a few thousand He knew that the company was 
anxious to buy; the chairman of the company even went so far as to say he 
was prepared to go to $20,000. After communicating with the company he 
knew, from his dealings with Emory, that the price could, and would, be 
put up beyond $5,500. None of these facts did he communicate to his 
client, but took the advantage to himself. Humphrys himself admits that if 
he had thought of this question of solicitor and client, and that he was 
bargaining with a client, he would have found out from the competing 
parties what each was prepared to pay, and, if he considered the higher 
offer a fair price, he would have advised his client to accept, or he would 
have put the lands up to auction or asked for tenders. This is very different 
case from that of Edwards v. Meyrick (2 Hare, 59) relied on by the 
appellants. In that case it was a matter of pure speculation, and the parties 
were in the same situation with reference to the means of forming an 
opinion upon it; there was no evidence that the solicitor had any peculiar 
knowledge with respect to the estate. In this case the solicitor was director 
of the Bauxite Company, and in negotiations with Emory he had peculiar 
knowledge of the value of the estate. The respondent put himself in- 
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to what he terms "an awkward position," but I should say it is an 
impossible position, a position in which he as a barrister and solicitor ought 
never to have placed himself. In dealing with this phase of the case, it 
appears I am dealing with facts already dealt with in Humphrys v. Hubbard 
and it makes my opinion all the stronger that the appellant company have 
no cause of action for specific performance as I have already stated. 

On the evidence I cannot hold, as contended by the appellants that 
Humphrys made full disclosure of all the necessary and material facts; nor 
that the transaction was manifestly fair and there was no need of 
independent advice. It is said that Mrs. Hubbard had the independent 
advice of Burrowes. Burrowes was not in a position to give advice in the 
matter. He was co-executor with Mrs. Hubbard, and was in the same 
position as she was; he appears to have trusted Humphrys: he did not know 
that Emory was endeavouring to obtain an option, or that the properties 
were sandwiched between lands of the appellants. It is further contended 
that if Humphrys did abuse the confidence put in him the penalty would be 
the forfeiture of the profits made by him. No authority has been quoted for 
such a proposition. But taking it to be so, there is no evidence that 
Humphrys has given Mrs. Hubbard the profits made by him. There is 
evidence of some conversations in which he expressed his willingness to 
give her $5,700, the profits to be made by him, and even some talk of 
giving her the $800 over and above to be made by her sale to Emory. I do 
not think that she is bound to accept such sums even if she could. She has 
made a binding contract (as I understand) with Emory, under which she 
would be liable at any rate in damages, if she does not carry out such 
contract. 

The granting of specific performance is discretionary; such discretion 
is, however, not arbitrary, nor capricious, but judicial; the court has regard 
to the conduct of the plaintiff and to the circumstances outside the contract 
itself. Apart from any other consideration, has the plaintiff, or have the 
circumstances outside the contract been such as to induce the court to use 
its discretionary power? In most, if not all the cases quoted, the action was 
to set aside a completed contract. In this case the appellant company had 
instructed one of their directors, Humphrys, whose client they knew Mrs. 
Hubbard was, to acquire these lands for them; he promises to do his best; 
then, for the consideration of $25, gets an option on the lands for $5,500; 
he exercises his option and sells to his company for $11,200. The 
appellants knew quite well of all these transactions. I don't think any court 
of equity would grant specific performance under these circumstances. For 
all these reasons I am of the opinion the judgment in the court below is a 
right one, and that this appeal should be dismissed with costs. 
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S. J. THOMAS, C.J.: This is an appeal from a judgment of the senior 
puisne judge of British Guiana dismissing an action brought by the 
plaintiffs, the present appellants. 

The Demerara Bauxite Company, Ltd., are a company incorporated in 
British Guiana on the 18th September, 1916. The principle objects of the 
company are, as the name suggests, the winning of bauxite by mining or 
otherwise, and extracting therefrom certain valuable minerals. For this 
purpose they hold large areas of land and, in 1920, owned some 20,000 
acres altogether. Lying between their lands are two estates, known as 
Aurora and Semerie. These two estates were the property of one Thomas 
Hubbard, and during his life-time, in 1914, certain negotiations were made 
for their purchase by one G. B. McKenzie (who was largely instrumental in 
floating the appellant company), and one J. A King (a solicitor and, since 
1916. chairman of the appellant company) with the curators of Thomas 
Hubbard, he being of unsound mind, viz., Herbert Burrowes and J. V. 
Mittelholzer. On the 4th January, 1915, the curators petitioned the Supreme 
Court for leave to accept an offer made by G. B. McKenzie of $500 for a 
right way over and across the lands of Aurora, with the exclusive right to 
mine for and take away bauxite, the said lands still remaining the absolute 
property of Thomas Hubbard. That petition was granted on the 9th January. 
1915. by the Chief Justice of British Guiana. A draft agreement was 
submitted to the curators which they, however, refused to approve, and in 
September, 1915, J. A. King, as attorney for G. B. McKenzie, lodged a 
petition in the Supreme Court to compel the carrying out of the alleged 
agreement. 

Thomas Hubbard died on the 29th September, 1915, leaving a will 
dated the 16th April, 1910, by which an undivided half of Aurora and 
Semerie was bequeathed to one Catherine Van Sertima, whilst Louisa 
Malvina Hubbard, his widow, and one of the respondents, was appointed 
sole heiress to the rest and residue of his property wheresoever situate. The 
executors of this will were Colin Fernandes de Ros, Herbert A. N. 
Burrowes and Louisa Malvina Hubbard. Before that will could be lodged it 
was found that an earlier will had been lodged but not yet certified. After a 
discussion with the Registrar the will of 1910 was admitted to probate. As 
under the will of 1909 there was a legacy of $10,000 which, by the will of 
1910, had been reduced to $50, it was of importance to Mrs. Hubbard that 
the will of 1910 should be admitted to probate. 

The papers for estate duty were then prepared, and shortly after, in 
February, 1916, Mr. Burrowes (one of the executors) approached Mrs. Van 
Sertima as to her share of Aurora and Semerie, offering to purchase at half 
the value of the properties 



 202
DEMERARA BAUXITE Co., LTD. v. HUBBARD & ORS. 

which in the declaration for estate duty, he states was placed at $1,500. 
After some short negotiations Mrs. Sertima accepted $900 for her share, 
and transport was passed to Mrs. Hubbard in April, 1916. 

Hugh Chester Humphrys, the second respondent, is a barrister 
practising in British Guiana and under the Rules of Court is permitted to 
practise as a solicitor in certain matters which include conveyances of land. 
He is a cousin and great friend of Mr. H. A. N. Burrowes. In 1915 he was 
instructed by Mr. Burrowes to deposit and obtain probate of Mr. Hubbard's 
will of 1910. Mrs. Hubbard was at that time in Barbados. On her return she 
was taken to Mr. Humphrys' office, and he was introduced to her as the 
lawyer looking after her estate. Mrs. Hubbard expressed her gratitude as to 
the will and said if the other will had been deposited very little of the estate 
would have been left. After that Mr. Humphrys prepared an inventory of 
the estate from information obtained from Burrowes and he also advised 
generally in winding up the estate. Application was then made for the 
discharge of the curators and the properties were placed in the hands of the 
executors. For all these matters, and the purchase of the share of Mrs. 
Sertima, Humphrys acted on behalf of and was paid by Mrs. Hubbard. 

In April, 1916, an action, Gravesande v. Hubbard, was commenced 
against Mrs. Hubbard and Mr. Burrowes. The plaintiffs were twenty-one in 
number, and the retainer was fixed at $300 as the action was likely to be a 
long one and extend over several months. Mr. Humphrys was retained for 
the defendants and gave a receipt for that sum of $300. The action, 
although it related to the estate of Thomas Hubbard, did not affect the pro-
perties Aurora and Semerie. 

In August, 1916, a probate action (Joseph Thomas Hubbard v. 
Burrowes and others) was commenced against the executors and others. In 
this action also, Humphrys represented the executors. Both of these actions 
were eventually determined in favour of the executors. In addition to these 
matters Humphrys prepared a petition to the Government in 1915, and in 
1913 he had prosecuted a man named Bruton for larceny of timber from 
Aurora and Semerie. For all these matters Humphrys was paid and in 
connection with them he had seen Mrs. Hubbard on several occasions, 
always at his office. In 1916, shortly after the plaintiff company had been 
formed, Humphrys had been appointed a proxy director of that company, 
and in that same year Mr. A. G. King spoke to him about the properties of 
Mrs. Hubbard, telling him the position of the purchase of mining rights and 
right of way and informing him that the company wished to buy the pro-
perties outright. 
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Early in 1918 Mr. A. G. King, secretary of the company, and son of 
Mr. J. A. King, the chairman of the company, asked Humphrys if Mrs. 
Hubbard would sell Aurora and Semerie for $3,000. Early in January, 
1918, Humphrys mentioned the suggestion to Mrs. Hubbard, and she said 
that Mr. King had tried to rob her by offering $1,500 for right of way and 
mining rights, and now offered $3,000. Humphrys said this $3,000 was for 
the whole property. Mrs. Hubbard shook her head. 

About March or April, 1918, the Bauxite Company, through Mr. A. G. 
King, made another offer to Humphrys. This time it’s was $5,000. It was to 
be the last and final offer. Mrs. Hubbard said she would not sell whilst 
actions were pending. 

Whilst Humphrys was proxy director and attending the meetings of the 
directors he met Mr. Lloyd Tilghman Emory, the third respondent. Then 
they were but casual acquaintances. In the middle of January, 1919, 
Humphrys met Emory by appointment at the Georgetown Club. At that 
time Emory had severed his connection with the Bauxite Company but was 
still interested in bauxite, and mentioned that he was keeping his eyes open 
for bauxite propositions for his American principals. Emory referred to 
Aurora and Semerie and asked whether the Bauxite Company had bought 
them. Humphrys told him that the last offer by the company was $5,000 
and that it was final. Emory said: "As far as that goes, the properties are not 
worth a bit more than $5,000 or $5,500 at outside; they had very little 
bauxite on them. The value to the company is that the property lies 
between their lands." The position was fully discussed. Emory wanted an 
option. Humphrys decided to try and get it for himself, and then place the 
proposition before the company, Shortly after, about the 27th January, 
1919, Humphrys asked Burrowes to ask Mrs. Hubbard to come and see 
him, as he wished to make an offer for this land. She came with a Mrs. 
Valladares, Mr. Burrowes was not present, and Mrs. Hubbard did not wish 
to discuss it in his absence. On the 30th January, 1919, Mrs. Hubbard went 
to Humphrys' office. She was accompanied by Mrs. Valladares and Mr. 
Burrowes. Mrs. Valladares said: "Mr. Humphrys, Auntie and I have been 
speaking over this matter, and we have decided to sell the lands as they are 
not earning anything." Mrs. Hubbard asked what was the last offer by the 
Bauxite Company and was told $5,000, and that therefore the option price 
of $5,500 was $500 in excess. The option was to be for three months and 
the price for the option was $25. Questions as to transports and as to 
payment of principal and interest were discussed. Mrs. Valladares said "I 
think, Auntie, you had better sell the lands." Mrs. Hubbard said: Yes, I 
think so." Mr. Burrowes said: "The lands are yours, and if you are satisfied 
I am satisfied." Humphrys 
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told Mrs. Hubbard that any profit be made over and above $5,500 would be 
his. 

On the 31st January the option was signed. The sum of $5,500 was 
omitted, but subsequently put in and initialled. On the 5th of February, 
1919, Mr. J. A. King had learnt that Humphrys had obtained the option and 
wrote: "I am quite prepared to compete with others if there are other 
competitors; after all that has passed between us, and looking to the fact 
that you are a proxy director of the company, I feel sure that you will play 
the game with us." 

On the 6th February, Humphrys met Mr. J. A. King and spoke about 
these lands. On the 12th and 13th Humphrys met Emory, who had recently 
visited the estates but owing to the rain had not been able to inspect them 
properly. The price was again discussed, and Emory said: "Tell the Bauxite 
Company I am prepared to take an option on your option for $11,000. The 
next day on hearing this, A. G. King made a higher offer of $11,200, the 
company to pay for transport $127. Humphrys again met Emory and an 
arrangement was made for payment to Emory of a share of the profits, 
some $2,700. About the time it was pointed out to Humphrys that being a 
proxy director of the Company he might have to pay over any profits he 
made to the company. On the 12th February, 1919, he resigned. On the 
13th February Mr. A. G. King confirmed the purchase and forwarded a 
cheque for $500. On the 18th February Humphrys exercised his option and 
forwarded to Mrs. Hubbard a cheque for $250, a receipt for which was 
given on the 7th April. About the 18th February Emory left for America. 

Some comment had been made on the sale. Mr. King had said nasty 
things. Humphrys' attention had been drawn to the relationship of solicitor 
and client. About 7th April Humphrys asked Mrs. Hubbard to his chambers 
and told her that unkind remarks were being made. Mr. Burrowes came 
with her. Humphrys told her, "When you gave me the option I made you 
understand that any profit was mine. I don't know if you or your people are 
making remarks. She said 'no.' I asked her if Mrs. Valladares had. She said 
'no,' I said, 'Clearly understand I want no nastiness about this matter. If you 
are dissatisfied, say so, and on the passing of transport to the Demerara 
Bauxite Company you can have the whole of the purchase price I sold for. 
She asked me if any reduction was to be made from her $5,500 for 
expenses. She would like it clear. I said I would see she got it and no 
reduction; I reminded her she had sent no acknowledgement of cheque for 
$250. She said she had forgotten it, and at her request I had a receipt typed 
and she and Burrowes both read it and signed it. On this visit, after 
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telling her I would give whole of purchase price I said it would put me in a 
very uncomfortable position as I had arranged to give another gentleman 
$2,700 out of it. He had been competing for properties. I also said, if I don't 
get profits I can't pay him." That is Humphrys' version of that meeting. 
Burrowes said: "In April Mr. Humphrys told Mrs. Hubbard he had sold to 
the plaintiffs for $11,200; he asked me to tell Mrs. Hubbard that he would 
like to see her. I went with her to Humphrys' office. He told her unkind and 
nasty remarks were made about him. He did not give the nasty remarks. As 
to the price he obtained for the property and the small amount he had paid, 
Humphrys said he was prepared to give her the whole of the purchase price 
$11,200, but to do so would put him in an awkward position as he had 
arranged to pay the American gentleman who was in competition $2,700. It 
was then that I heard for the first time that the property was sold for 
$11,200. I was surprised or staggered and I may or may not have said so. 
Mrs. Hubbard said he could have the profits, At this time the price was not 
mentioned. I cannot swear definitely whether or not the $11,200 was 
mentioned before or after Hubbard had said Humphrys could have the 
profits. I would not say she used the words 'stand by bargain.' She might 
have said, 'carry out agreement.' In consequence of the two actions pending 
in the Supreme Court transport of the property was not passed." On the 
16th May, 1919, Emory returned. The question of the purchase was 
discussed with him. Humphrys told him that Mrs. Hubbard desired him to 
release her as to purchase of Aurora and Semerie, and that he was quite 
prepared to release her if the plaintiff company would release him. This 
was told several times before July 29th, 1919. On the 29th July, 1919, Mrs. 
Hubbard wrote asking for the option to be cancelled, and stated that she 
had received a better offer than $11,200. In the letter she says: "After 
deducting the amount which you would be entitled to under the present 
agreement with the Demerara Bauxite Company, which amount I wish you 
to have and will see that you do not lose under the fresh sale I propose to 
make to another party." That letter was communicated to Mr. A. G. King, 
who on the 7th August declined to cancel the sale. On the 1st December 
Mrs. Hubbard wrote to Humphrys and declined to transport the properties 
and about that time she sold the properties to Emory for $12,000. 
Humphrys brought an action against Mrs. Hubbard for specific 
performance which was dismissed. 

The facts as I have set them out form little more than a chronological 
statement. In this case, however, there is something more to be considered, 
and that is the relationship of the various parties, more particularly the 
relationship of Mrs. Hubbard and Mr. Humphrys. 
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To commence with, Mrs. Hubbard is a lady aged about 63. Although 
presumably a lady of ordinary business capacity and intelligence there is 
nothing to show that she had any special knowledge either as to the value 
of the land or as to the value of any part of her estate, beyond what she 
might be informed by her advisers. She had bought the share of Mrs. Van 
Sertima in the Aurora and Semerie properties for some $900. She refused 
offers from the Bauxite Company, mainly on the ground of prejudice, 
because she considered that company had tried to take advantage of her. 
She had instructed Mr. Humphrys in a number of matters all the legal 
business she had and some of importance. He had been invariably 
successful. In the matter of the will she had reason to be grateful to him 
and had openly expressed her satisfaction. She did not take any steps to sell 
the land. As to its value, or any special value, she only knew what Mr. 
Humphrys imparted to her; it was Mr. Humphrys who approached her with 
a view, not to purchasing the property for himself, but of obtaining an 
option, so that he might make a profit on selling it to someone else. With 
his special knowledge I will deal later. Of any special knowledge he might 
have, Mrs. Hubbard was informed that some people in America might want 
to acquire these properties, and might or might not care to take them for 
more than $5,500. There had been some sort of valuation for estate pur-
poses. Beyond this there had been no expert valuation. Mrs. Hubbard 
seems to have discussed the matter with Mrs. Valladares, as to the value of 
whose opinion there is no evidence. Mr. Burrowes, her co-executor, who 
states that he had no knowledge of the value of the property, seems to have 
consented to her selling the land. She appears to have been under the 
impression that she was selling the land. It does not appear to have been 
explained to her what an option was, or that she was only getting $25 and 
might not get anymore unless there was a successful re-sale by Humphrys. 
In July she had received some other offer. It is clear from that letter that 
she did not appreciate the position of solicitor and client. She then wrote a 
letter asking that the option might be cancelled, and later, when 
unquestionably she had been advised as to the legal position, she definitely 
cancelled the option. Then there was no longer any question of Humphrys 
retaining any share of the profits for himself. Mr. Burrowes' opinion of 
Mrs. Hubbard is given in evidence. He says: "Mrs. Hubbard had a strong 
will. I found her strong-minded. She would not be led in my opinion, by 
most people, including myself." It is not, however, a question of opinions, 
but of actions. It has been suggested that Mrs. Valladares and Mr. 
Burrowes were in a position to give independent advice. Neither the one 
nor the other appears to have been in any better position than Mrs. Hubbard 
herself and 
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had no more information than had that lady. Mr. Burrowes was the relation 
and friend of Humphrys, putting all the business in his way that he possibly 
could. Mr. Humphrys had been proxy director of the Bauxite Company; he 
had acted as legal adviser to Mrs. Hubbard in several legal matters over a 
period of seven years; some of them were of importance, and were at all 
events all the legal matters in which she was concerned. He knew all the 
past attempts by the Bauxite Company to acquire Aurora and Semerie. In 
1916 at the first meeting in October, Humphrys, a proxy director, was 
spoken to as to whether Hubbard was going sell Mr. King says: "I knew he 
(Humphrys) was counsel for her in two actions and would be able to 
communicate with her. I knew Cameron & Shepherd were her solicitors, I 
did not see them. Mr. J. A. King approached Humphrys, and I continued to 
do so. I knew Mr. Humphrys was connected with Mr, Burrowes and that 
Mr. Burrowes was co-executor with Mrs. Hubbard and all of them friendly, 
so through Humphrys was the most likely way of purchasing the 
properties." Subsequently distinct offers were made by Mr. King to 
Humphrys for the purchase of the properties. The desire to purchase the 
properties was also known to Emory who discussed the matter with 
Humphrys. Emory represented principals in America and was in bauxite. 
He had been in the employment of the company. He knew that the value to 
the company was that the property lay between their lands. He was 
prepared to take an option himself, the reason being that the company 
might spring a bit more. At a date given by Mr. Humphrys as the 12th or 
13th February, he says he (Emory) said: "Tell the Bauxite Company I am 
prepared to take an option on your option of $11,000." This Humphrys did 
though he was a director of the Bauxite Company at the time. When nasty 
things were being said on account of the relationship of solicitor and client, 
Humphrys did not dispute the relationship. As recently as the 6th 
December, 1919, Humphrys, writing to the secretary of the Bauxite 
Company, said: "I am in a very awkward position over this matter, Mrs. 
Hubbard being, as you are aware, a client of mine. Mrs. Hubbard having 
sold to Emory for $12,000, in due course transport was advertised. The 
plaintiff company then commenced an action against the then respondent, 
claiming (amongst other relief) to have the transport to Emory declared 
null and void, that the contract of sale between Mrs. Hubbard and 
Humphrys and Humphrys and the plaintiff company be declared valid, and 
that Mrs. Hubbard shall pass transport to Humphrys and Humphrys should 
pass transport to the plaintiff company. 

Mrs. Hubbard and Emory by their defence alleged that Humphrys in 
virtue of the fiduciary relationship of legal adviser and client became 
acquainted with the nature of all Mrs. Hubbard's 
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movable and immovable property and of the values thereof, including the 
property, the subject matter of this action; that Humphrys, with a view to 
his own advantage, advised and influenced Mrs. Hubbard to accept an 
offer; that Mrs. Hubbard relied on the advice given to her by Humphrys; 
that Humphrys was in possession of certain material information which he 
did not disclose to Mrs. Hubbard and that Mrs. Hubbard was under the in-
fluence of Mr. Humphrys. 

The senior puisne judge at the trial held that the relationship of 
solicitor and client existed in hac re. At the appeal the relationship of 
solicitor and client was most ably argued by counsel. It was first attempted 
to show there was a difference between the status of a solicitor in the 
colony of British Guiana and in England, and most particularly with regard 
to the business of a family solicitor. It is true that in the colonies barristers 
do act as solicitors and solicitors do engage in business matters to a greater 
extent than in England, but I cannot see that this is any argument for the 
diminution in any way of the duties of a solicitor or legal adviser to the 
client, once that relationship has been established. I cannot find any 
authority to that effect. I should hardly expect to find any such authority. It 
would be almost impossible to carry on business at all if a client had to 
treat his legal adviser without complete confidence, and almost with 
distrust. Whatever may be the local custom with regard to solicitors 
examined and admitted locally, Mr. Humphrys was not a local solicitor 
purely. He was an English barrister and as such owed all the same duties to 
a client as a barrister in England. It seems to me that it would be most 
dangerous to the honourable traditions of the English Bar to say that an 
English barrister was less responsible in a colony than in England itself. 

The next point that has been argued was as to whether the relationship 
of solicitor and client existed at all, and even if existing, existed in hac re. 
It can hardly be argued in face of the facts that the relationship of solicitor 
and client did not exist. A long series of legal matters and legal 
proceedings, dating back as early as 1913, had been conducted by 
Humphrys as solicitor or barrister for Mrs. Hubbard, and at the time that 
the option was granted an important action was still under the 
consideration of the Courts in which he represented Mrs. Hubbard. After 
the option had been obtained, it was suggested to Humphrys that Mrs. 
Hubbard was his client. He never disputed it. When advised that he must 
be careful how he made agreements with a client he said: "Good gracious, I 
never thought of that" Humphrys has stated in evidence the steps he took 
subsequently, but all these steps together with the offer to hand over all the 
profits were on the assumption that Mrs.  Hubbard was his client and 
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that the relationship of solicitor and client existed between them. Even 
afterwards when he had ample time to consider the relationship in its every 
aspect he writes to the secretary of the Bauxite Company and says: "I am in 
a very awkward position over this matter, Mrs. Hubbard being as you are 
aware a client of mine." I am satisfied that the senior puisne judge was 
right in holding that the relationship of solicitor and client existed between 
Humphrys and Mrs. Hubbard, and the trend of all the evidence is to that 
effect. But had that relationship been determined, or did it exist in hac re? 
The test is fully set out in Tomson v. Judge (1855) 3 Drewry 306 (106 R.R. 
362). Kindersley, V.C., in his judgment, says: "Now of course a difficulty 
may arise as to what amounts to a cessation of the relation between the 
parties, so as to exempt them from the rule, whether it is necessary that in 
all respects the relation should have ceased or whether it is sufficient that it 
should have ceased in hac re only. But it appears to me that it is 
unnecessary here to consider that, for here there is no pretence but that the 
relation of solicitor and client, which subsisted for years before the 
transaction, continued to subsist throughout and down to the death of the 
testator, and that in the transaction itself in the preparing of the deed, Judge 
was himself the solicitor of Chamberlayn." I cannot distinguish the present 
case, the relationship subsisted throughout and even after granting the 
option, the necessary document for which was prepared by Humphrys. The 
relationship of solicitor and client then, in my opinion, existed in hac re. 

I have, therefore, to consider the duties of a solicitor when he is a 
purchaser from a client. These are stated in Carter v. Wright (1903) 1 Ch. 
27, to be, first, that the client must be fully informed, secondly, he must 
have competent independent advice, and thirdly, the price which is given 
must be a fair one. The onus of proving all this lies on the solicitor. Taking 
these points seriatim. In the first place, I am not satisfied that Mrs. 
Hubbard was fully informed. Humphrys from the position that he occupied 
as proxy director, and from his connection with the two Kings, knew that 
there existed a desire and almost an anxiety to possess the estates of Aurora 
and Semerie by the Bauxite Company. He was also aware that Emory not 
only represented people in America, but was willing himself to take an 
option on the property. That was more than a passing possibility of 
competition. He himself considered that he might make a profit of a few 
hundred dollars. He did not fully disclose that position to Mrs. Hubbard, 
but merely informed her that people in America might want to buy. He told 
Mrs. Hubbard that $5,000 was the final offer of the Bauxite Company. 
That might have been said in words, but he had every reason to believe that 
it was not final, 
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and that the Bauxite Company "would spring" another thousand dollars or 
so. With regard to the second point, I am not satisfied that Mrs. Hubbard 
had competent independent advice. It is possible and in some cases the 
Courts have held that the vendor is himself so competent, has such a 
complete knowledge of the transaction and so understands the position, 
that independent advice is not necessary. This was, however, an old lady 
who as far as can be gathered from the evidence, had no special knowledge 
of land. She discussed the matter with a Mrs. Valladares, but there is no 
evidence that she was able to advise Mrs. Hubbard. Her argument that the 
land produced nothing and therefore had better be sold was a mere 
platitude; it certainly was not a piece of commercial advice. Mr. Burrowes 
was also present. He admits that he had no knowledge of the value of the 
land. There had been no disclosure to him any more than to Mrs. Hubbard 
of any special circumstances which would add to its value. He was a great 
friend and relation of Humphrys and all his advice, if it can be called 
advice, amounted to this: "The land is yours, if you are satisfied, I am 
satisfied." There was not even a suggestion that further enquiries should be 
made Humphrys himself has suggested the courses that might have been 
adopted; "(1) I would have found out from the competing parties what each 
was prepared to pay and if I considered the higher offer a fair price I 
should have advised her to accept it; (2) advised her to put up at auctioneer 
ask for tenders. No such suggestion was made by Humphrys to any of these 
three people; no such suggestion was made by Burrowes. He did not even 
take time to think it over. I am forced to the conclusion that without there 
being such absolute domination as is often found to exist in probate cases, 
both Mrs. Hubbard and Mr. Burrowes were under the influence of 
Humphrys, accepting and acting on his statements without enquiry, as 
being made in their best interests. Thirdly, the price must be a fair one, and 
it is alleged that the price of $5,500 mentioned in the option was a fair one. 
To this I cannot agree. This is a very different case to that of Edwards v. 
Meyrick (2 Hare 60.) In that case the solicitor purchased certain farms in 
Wales from his client. After the money had been paid, owing to the making 
of the Rhymney Railway in 1826 and 1827, the farms greatly increased in 
value. Sir James Ingram, V.C. (at page 71) in his judgment says: "Taking 
the obligation of the defendant to stand as high as the relative position of 
the parties enables me to place them . . . . . admitting the defendant to be 
the attorney in hac re . . . . I cannot consider that he is bound to do more 
than prove that he gave full value for the estate." 

Did Humphrys give the full value for the estate? He gave $25 for an 
option to buy at $5,500. That option was for three 
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months. He need never have exercised it. Until he had received a definite 
offer of double that amount, he did not exercise it. How, then, can it be 
argued that he gave the full value of the estate? At the time that he received 
the definite offer of $11,200 to my mind that might have been considered 
as the full value of the estate. It is put forward that subsequently Humphrys 
offered to pay the whole of the difference between $5,000 and $11,200 to 
Mrs. Hubbard, and she consented to forego that difference. I cannot say 
that that is at all conclusively proved by the evidence. Mr. Burrowes is 
very doubtful whether the sum of $11,200 was mentioned at the time, and 
there were strong suggestions made that if Mrs. Hubbard insisted 
Humphrys would be a loser. There was no exact statement placed before 
Mrs. Hubbard for her consideration. The senior puisne judge has found that 
that offer was a sham and with that finding I am in full agreement. 

The question of agency has been referred to by the appellants. I agree 
with the trial Judge that Humphrys was not agent for Mrs. Hubbard, and 
agency was repudiated by Mr. King, the chairman of the appellant 
company. The appeal must therefore be dismissed with costs. 

DALTON, J.:—As this appeal is by way of a rehearing, at the risk 
possibly of repeating what has been said in the two judgments just given, I 
have thought it best to set out the facts as they present themselves to me. 

In this case two actions (Nos. 43 and 218 of 1920) have been 
consolidated. Following on that consolidation the plaintiff company claims 

(1 ) an order that a sale of land known as Aurora and Semerie, 
purporting to have been made between the defendants Hubbard and Emory 
be declared null and void as against the plaintiff company:— 

(2.) an order that the contract of sale of the said property between the 
defendants Hubbard and Humphrys, dated February 18th 1919, do stand, 
and that Hubbard do convey to Humphrys; and that Humphrys do convey 
the property to the plaintiffs company under the contract of sale dated 
February 19th, 1919, between Humphrys and the company; 

(3.) alternatively, that Humphrys as agent of Hubbard In the sale of the 
property do convey the property to the plaintiff company, on payment by 
the latter of the balance of the purchase price. 

The plaintiff company was incorporated in this colony on September 
18th, 1916. The defendant Humphrys, who was appointed a proxy director 
of the company in the same year, is a barrister at law practising in this 
Colony. Under the Legal Practitioners Ordinance 1897, s. 9 and the Rules 
of Court made 
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thereunder, dated May 11th 1898, a barrister is entitled to practise as a 
solicitor within certain limits, including such matters (without the 
intervention of a solicitor) as the preparation of legal documents, the 
conduct for others of sales, purchases, cases, mortgages, settlements, and 
other matters of conveyancing, and the receiving of moneys for investment. 
The defendant Louisa Hubbard is an elderly widow from 63 to 68 years of 
age, owning property in the colony, including the property in question. The 
defendant Emory is a former manager of the plaintiff company. 

[His Honour proceeds to set out the facts in detail and continues:—] 
Therefore immediately before Humphrys obtained the option over 

these properties from Mrs. Hubbard for himself we have the various parties 
in the following positions. Mrs. Hubbard the owner of Aurora and Semerie; 
the plaintiff company anxious to purchase these properties and making 
offers to her through Humphrys. Humphrys a proxy director of the 
company. Emory a former manager of the plaintiff company, also 
apparently desirous of obtaining the properties for other parties and making 
offers to obtain an option on them through Humphrys. Humphrys, although 
not at this time acting for Emory in any definite capacity, yet receiving 
offers from him and holding for him in safe custody letters of credit. Lastly 
Humphrys, to use his own terms 'legal adviser' in various matters to Mrs. 
Hubbard whom he calls his 'client,' and proposing to obtain an option from 
her on the properties for himself. Obviously a most delicate position for 
him and one, to say the least of it, calling for great circumspection on his 
part, if he was to avoid future troubles. 

[After a detailed statement of the further facts His Honour continues:] 
On these facts it is necessary to consider the position in law in which 

Mrs. Hubbard and Humphrys stood to one another. The relationship of 
counsel and client in respect of the two actions against the executors 
commenced sometime before and continued after the date of the latter 
obtaining his option. From all the circumstances set out I agree with the 
learned trial judge that at the time he obtained that option the relationship 
of solicitor and client existed between the parties. There is not in my 
opinion any real contention by Humphrys that that was not so, after ho 
came to realise the position in which he had got himself. Mrs. Hubbard, 
who incidentally appears to have had a distrust of lawyers, clearly had 
great confidence in him as her conduct shows, since he had up to that time 
always been successful on her behalf. From that confidence necessarily 
came influence over her. From it also flowed a duty to her which duty 
existed at the time the option was given to and the purchase made 
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by him. Again, by virtue of his employment by her, he obtained knowledge 
from the plaintiff company and from Emory as to their wishes to obtain the 
properties. That knowledge it was his duty to properly and fully disclose to 
her. I accordingly also agree with the learned trial judge that at the time he 
obtained the option for himself he was her solicitor in hac re within the 
meaning of the decisions. Numerous authorities were cited and it is not 
necessary to refer to all. I take exception however to the phrase 'the niceties 
of the law of solicitor and client' used at the bar during the argument, as if 
to apologise for the existence (so far as they concern this particular 
relationship) of the rule to which I shall refer, or as if to treat it as 
exceptional. The principles of jurisprudence are founded in reason. The 
'reason why' in this case surely does not require any profound knowledge. 
The rule of equity which subjects transaction between solicitor and client 
to other and stricter tests than those which apply to ordinary transactions is 
not an isolated rule, but is a branch of a rule applicable to all transactions 
between man and man, in which the relation between the contracting 
parties is such as to destroy the equal footing on which such parties should 
stand (Edwards v. Meyrick 2 Hare, at p. 69.) The doctrine is to be found in 
the civil law and extends over a wide field of legal relationship. As was not 
denied, a solicitor is under no incapacity to purchase from his client but "he 
can never support it unless he can prove that his diligence to do the best for 
the vendor has been as great as if he was only an attorney dealing for that 
vendor with a stranger." "The parties must be put so much at arm's length 
that they agree to take the characters of purchaser and vendor, and you 
must examine whether all the duties of those characters have been 
performed" (Gibson v. Jeyes 6 Ves. at pp. 270,276.) Cozens Hardy, M.R. 
in Moody v. Cox (116 L.T. at p. 747), citing that authority continues "an 
attorney selling to a client or buying from a client is bound to disclose 
everything that is material or may be material to the judgment of his client 
before the transaction is completed." The onus is upon the solicitor to 
justify the sale and he must show "the transaction was perfectly fair, that 
the client knew what he was doing, and that a fair price was given." 
(Tomson v. Judge 3 Drew at p. 313, and Wright v. Carter 1903 1 Ch. at p. 
61) In McPherson v. Watt (3 A. C. at p. 266) that onus is summed up in the 
words 'the fullest information, the most disinterested counsel, and the 
fairest price.' 

What is the result on the application of the law above set out to the 
facts of this case? Had Mrs. Hubbard the fullest information either when 
the option was sold to Humphrys or when he exercised it? Humphrys 
himself admits she had not. He was 
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treating her as a stranger. He saw his error when he was reminded later of 
the care required in making contracts with a client, and realised, as he says, 
that he bad no legal claim to the profit on the deal. He sets out what he 
would have done had he been advising her as to the sale. He never told her. 
for instance, of the communication from the plaintiff company, nor was the 
name or offer of the defendant Emory even mentioned to her, The mention 
of a vague 'some one in America' was itself under  the circumstances a very 
incomplete disclosure. Assuming that he had been advising her in respect 
of a sale to the company it might possibly arise whether he could as a 
director properly and fully advise her in the matter, but that does not 
concern the court as this case comes before it. 

And was a fair price given? All that was given for the option was $25. 
The purchase price was to be $5,500 if the option was exercised. Within 
three weeks it was exercised, the price payable to Humphrys being 
$11,200. The plaintiff company according to the evidence might possible 
have gone up to $20,000. I cannot see how under the circumstances it can 
then be said that $5,500 was a fair price to give. It is true that that figure 
was considerably more than was originally offered for the properties, but 
no proper attempt was made by Humphrys to ascertain what was the real 
value of the property. He himself says in his evidence what he would have 
done to obtain a fair price had he been advising Mrs. Hubbard as to the 
sale.  

I am unable therefore to agree with counsel for the appellant when he 
urges that the transaction was perfectly fair, that Mrs. Hubbard knew what 
she was doing, or that a fair price was paid. The facts in Montesquieu v. 
Sandys (18 Ves. 301) and Edwards v. Meyrick (2 Hare 60) can in my 
opinion be clearly distinguished from those in this case. The suggestion 
that Mrs. Hubbard received full and independent advice from Burrowes is 
not, as I have already stated, borne out by the evidence. 

But it is urged that, on April 7th, 1919, she confirmed her previous 
bargain with Humphrys, and confirmed and approved of the sale by 
Humphrys to the plaintiff company. That confirmation to give in equity a 
title to specific performance must be strong and plain, and with knowledge 
of the infirmity of the contract. Salmon v. Cutts (4 De G. and S. 125). The 
parties must be on equal terms, with equal knowledge, and with sufficient 
and proper advice. There is nothing to show that, either on April 7th or 
when the letter of July 29th was written, Mrs. Hubbard had any knowledge 
of the invalidity of the agreement entered into by her. I agree with the 
learned trial judge that it was not until December the evidence discloses 
that she had this knowledge or obtained legal advice. I can find therefore 
no evidence that she confirmed the sale as is urged. 
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The question of agency was very lightly touched upon before this 
court. There is no evidence that Humphrys acted as the agent of Mrs. 
Hubbard in the sale of the properties to the plaintiff company. The 
chairman and solicitor of the company both deny it, as also does Humphrys 
himself. 

On the whole case therefore in my opinion the contract between 
Humphrys and Mrs. Hubbard cannot stand. The contract between 
Humphrys and the plaintiff company cannot therefore be performed, and 
an order that the sale purporting to have been made between Mrs. Hubbard 
and Emory be declared null and void as against the plaintiff company must 
be refused. I concur in the decision that the appeal must be dismissed with 
costs. 

Appeal dismissed.  

[Leave to appeal to His Majesty in Council has been granted in this 
case.] 



 20
HUMPHREY & CO., LTD. v. BRUYNING. 

 HUMPHREY & CO., LTD. v. BRUYNING.  

[91 of 1921.]  

1921. APRIL 9. BEFORE BERKELEY, J. 

Practice—Writ of Summons—Retention of solicitor—Issue of writ—Rules of 
Court 1900, Order III. r. 7. 

Claim by the plaintiff company for the sum of $110 alleged to be due 
on a promissory note. The writ purported to have been issued by plaintiff 
company who had retained counsel to act on their behalf. Objection was 
taken to the writ. 

E. G. Woolford, K.C., for the plaintiff Company. 

A. V. Crane, solicitor, for the defendant. 

BERKELEY, J.: Objection has been taken to the writ. It purports to have 
been issued by the plaintiff company whose address for service is given as 
that of their counsel, whom also they appoint therein to act for them on 
their behalf. He is a barrister. The objection taken is that the plaintiff 
company cannot issue the writ, but it must be issued by the solicitor 
retained. Here a barrister has been retained, but under the rules of Court 
(Order III. r. 7) a writ cannot be issued by him. Further, even if he be taken 
here to be practising as a solicitor, I have satisfied myself that the 
invariable practice (save in one instance) has been for the solicitor who is 
retained to issue the writ, and that practice is, I think, in conformity with 
the provisions of the Rules. The objection must therefore be upheld, and 
the writ struck out. 
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KINCH v. HAMEL SMITH. 

[124 OF 1921.] 

1921. APRIL 16. BEFORE BERKELEY, J. 

Practice—Rules of Court, 1900, Order XII—Leave to defend—Payment into 
court or giving security. 

Claim by the plaintiff, on a specially indorsed writ, for the sum of 
£244.13s.9d. ($1,174.50), being the amount of a judgment of the Court of 
Common Pleas of Barbados obtained by plaintiff against the defendant on 
July 22nd, 1920. 

Defendant asked for leave to defend and stated in his affidavit that the 
judgment was obtained in his absence from the island, and that he was 
seeking to have it set aside. He further alleged that the judgment was 
obtained by fraud. 

E. G. Woolford, K.C., for the plaintiff. 
G. J. de Freitas, K.C., for the defendant. 
BERKELEY, J.: This is an action brought under Order IV. (r.6) on a 

specially indorsed writ. The plaintiff by his attorney has filed an affidavit 
in accordance with Order XII. (r.2) and the defendant having failed to file 
an affidavit of defence within the time allowed the Court allowed it to be 
tiled on his appearance.  

The action is to recover the sum of $1,174.50 with interest on a 
judgment obtained by default in the island of Barbados. 

The defendant asks for leave to defend and the plaintiff consents, but 
asks that such leave be granted on terms either by giving security or by 
payment of the amount into court under Order XII. (r 7). 

Counsel for the defendant asks that unconditional leave be granted and 
refers to Jacobs v. Booths Distillery Co., (85 L.T. Rep. 262). In that case 
appellant had signed two promissory notes with a co-defendant, who did 
not contest his liability and who had given him an indemnity. It is clear that 
as a general rule and especially where fraud is alleged, unconditional leave 
will be granted. In the present case the judgment was obtained on 22nd 
July, 1920, and execution was issued on 5th August, 1920. The defendant's 
affidavit is not satisfactory—he seems to have waited until this action is 
brought against him and then only does he seek to have it set aside. He 
does not say that he has taken proceedings to set it aside. I view this 
affidavit as a sham only to obtain time. 

Leave to defend granted on terms—payment into Court or giving 
security. 

[NOTE: An appeal to the West Indian Court of Appeal has been lodged 
against this decision.] 
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GOMES v. DE FREITAS. 

[140 OF 1920]. 

1921.APRIL 19. BEFORE BERKELEY. J. 

Sale of goods—Shares in limited liability company—Contract of sale—Note 
or memorandum in writing—Interpretation of term 'goods'—Inclusion of choses in 
action— Sale of Goods Ordinance 1913 s. 2 (1) and s. 6. 

Claim by the plaintiff for the sum of $6,500 for damages alleged to have been 
caused to him for the loss of profits through defendant's breach of contract. The 
statement of claim set out that on or about April 19th defendant offered to plaintiff 
for sale certain shares in sugar companies in the colony for the sum of $13,500. On 
the same day plaintiff accepted the offer but subsequently refused to deliver 
transfer of the shares. The market value of the shares on April 20th 1920 was 
alleged to be $20,000. 

Defendant denied that any sale was made as alleged, and set up the provision 
of s. 6, of the Sale of Goods Ordinance 1913 in defence. That section is as 
follows:— 

"6. (1) A contract for the sale of any goods of the value of $48 dollars or 
upwards shall not be enforceable by action unless the buyer shall accept part 
of the goods so sold and actually receive the same or give something in 
earnest to bind the contract, or in part payment, or unless some note or 
memorandum in writing of the contract be made and signed by the party to be 
changed or his agent in that behalf."  
In reply to this the plaintiff urged that the shares are in the nature of choses in 

action and therefore s. 6 of the Sale of Goods Ordinance, and s. 3 (4) (e) of the 
Civil Law of British Guiana Ordinance did not apply. 

E. M. Duke, for the plaintiff. 

G. J. de Freitas K. C., and M. J. C. de Freitas, for the defendant. 

BERKELEY, J.: This is an action for damages for breach of agreement to sell 
for the sum of $13,500, one hundred and two shares in certain limited companies 
duly incorporated in this colony. 

A preliminary objection is taken which if successful goes to the root of the 
case. It is alleged in paragraph 7 of the defence, hat the agreement (if any) was a 
contract for the sale of goods of the value of $48 and upwards, and that the 
requirements of the 
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Sale of Goods Ordinance l913 (s. 6) had not been complied with. Counsel for 
plaintiff admits that there has been no compliance with this section of the 
ordinance, and in his reply sets out that shares are in the nature of choses in action 
and therefore the Sale of Goods Ordinance does not apply. 

The local ordinance (s. 2) differs from the corresponding section in the Sale of 
Goods Act 1893 (s. 62). In the former "Goods include all movables except 
money," and in the latter "Goods include all chattels personal other than things in 
action and money and in Scotland all corporal moveables except money." The 
definition otherwise is the same in both sections and they are both guarded by the 
opening words "unless the subject matter or context otherwise requires." It is to be 
noticed that every other definition under section one is taken verbatim from the 
English act. Moveables are personal chattels which include things in action and, 
while these are excluded under the definition of goods in the English act, in the 
absence of any exclusion in the local ordinance they remain personal chattels. As 
said by Benjamin on Sale (6th edition, p. 198) the words "chattels personal" in the 
definition of goods would, but for the words "other than things in action," include 
shares. (Lord Blackburn in Colonial Bank vs. Whinney 1886, 11 A.C. at 434). 

Apart from this the Companies (Consolidation) Ordinance (No. 17 of 1913) 
shares in a company shall be "moveable property" (s. 2 (1) and the Civil Law of 
British Guiana (No. 15 of 1916, s. 2 (1) provides that unless the context shall 
otherwise determine wherever the words "movable property" are used in any 
ordinance they shall ordinarily be deemed to mean and include "personal property 
inclusive of choses in action." In the absence therefore of anything in the context 
determining otherwise, the use of the word "goods" includes all movables and in-
cludes "personal property inclusive of choses in action." 

It is argued in behalf of the plaintiff that the intention of the legislature must 
be considered and that intention is to introduce the English act, that although goods 
include all movables, the local ordinance requires that "the rules of the English 
law, including the law merchant, save in so far as they are inconsistent with the 
express provisions of this Ordinance. . . . . . . shall apply to contracts for the sale of 
goods" (s. 60 (2) ), that the exception in the English Act which excludes "things in 
action" from being regarded as chattels personal not being inconsistent with any 
express provision of the local ordinance must hold good, that on an examination of 
the ordinance it is found that very many sections are totally inapplicable to shares 
in a company. He specially refers to sections 19 (as to the passing of property), 20 
rule 4 (as to ascertaining intention), and 60 (2) already referred to. 
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Reference is made to Maxwell on Statutes 3rd edition p. 234, and to the local 
case of Winter v. Solomon (1918 L.R. of B.G. 110). Both these references deal 
with an earlier and later enactment. In the present case there is but one enactment. 
I am un-able to accept this argument. 

The law must be construed in the ordinary and natural meaning of the words 
used. Shares are personal chattels and come within the definition of 'goods' in the 
Sale of Goods Ordinance. 1913. That being so this action must be dismissed with 
costs. 
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[301 OF 1920.] 

1921. MAY 23. BEFORE BERKELEY J. 

Negligence—Injury to customer entering shop—Repairs to shop being 
effected— Liability of shop owner—Independent contractor. 

Claim by the plaintiff for the sum of $600, damages for certain 
personal injuries alleged to have been received by him on July 30th, 1920, 
whilst entering a store of the defendant company in Water Street 
Georgetown as a customer to buy goods. It was alleged that an iron bar fell 
upon him. 

The defence was that work was being done at the store by an 
independent contractor, and that if plaintiff had any remedy, it was against 
such contractor; furthermore it was obvious to any ordinary reasonable 
person that repairs were being done, and that it was dangerous to pass 
under the part under repair. 

E. F. Fredericks, for the plaintiff. 

B. F. King, for the defendant company. 

BERKELEY J.: This is a claim for damages. The evidence shows that 
plaintiff was entering the store of defendant to purchase certain goods 
when an iron bar which supported a shed, the property of defendant fell 
and struck him on his forehead causing injuries which rendered him 
unconscious, and as a result he was unable to work for some time. It would 
seem that at the time of occurrence (8.30 a.m.) no one was engaged in the 
repairs. Within an hour Austin who was employed to repair the shed and to 
secure the iron bars was engaged in fastening the iron bars, and a foreman 
of the defendant was seen to be placing boxes to cut off that part of the 
shed which was dangerous to customers. It is argued that Austin was an 
independent contractor and therefore defendant is not liable. Austin is not 
called as a witness, and the 
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only evidence is that of the secretary who says that there was no contract, 
that Austin was told to do the necessary repairs, that he did the work, 
tendered his bill, and was paid by defendant; he also says 'he did the work 
by himself and probably did and in fact did employ men.' The account put 
in shows two items charged and the second is in respect of these repairs. 
On this evidence I am unable to find that Austin was an independent con-
tractor. If however he could be so regarded, the fact that he was engaged to 
repair the shed and to secure the iron bars which supported that shed, tends 
to show that defendant had knowledge (or ought to have had such 
knowledge) that the work to be performed from its nature was likely to 
cause danger to customers entering the store and therefore a duty was cast 
on defendant to take all reasonable precautions against such danger. It is 
unfortunate that defendant only realized this duty after the plaintiff had 
sustained injuries.  

Judgment for plaintiff for $300 and costs 
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[47 OF 1920.] 

1921. MARCH 15. BEFORE BERKELEY, J. 

Sale of goods—Limitation of action—Common law—Acknowledgment by 
part payment—The Prescription Ordinance, 1856, and the Prescription 
Ordinance, 1856, Amendment Ordinance, 1918. 

Claim by the plaintiff for the sum of $210.68, balance of account for 
goods sold and delivered by plaintiffs' testator to the' defendant. The 
plaintiffs sued in their capacity as joint executors of one Antonio de 
Freitas, deceased. The goods were sold between September, 1916, and 
February, 1917. Various payments on account of the indebtedness were 
made between August, 1917, and March, 1919. The writ was issued on 
January 31st, 1920. The defence was that the claim was barred by section 6 
of the Prescription Ordinance, 1856. 

On the matter coming on for hearing agreement was arrived at as 
regards the amount claimed, and defendant's counsel confined his argument 
as regards prescription to three items dated January 5th, 20th, and 30th, 
1917, amounting to $90.56. 

G. J. de Freitas, K.C., for the plaintiffs. 
Claim not barred by statute; part payment in 1918 and 1919 was an 

acknowledgment; he cited Hack v. Hoyte, 1919, L. B. B.G. 219. 
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J. S. McArthur, for the defendant. 

Claim in respect of goods supplied in January, 1917, barred by s. 6 of 
the Prescription Ordinance, 1856; no proof that any payment made after 
January 30th, 1917, appropriated towards these amounts: no 
acknowledgment of the debt in writing; he cited Mills v. Fowkes, 5 Bing. 
455; Merritt v. Boswell, 1906 2 Ch. 359; Burn v. Boulton, 2 C. B. 476; and 
referred to Halsbury's Laws. Vol. XIX. p. 67. 

BERKELEY, J.: I agree with plaintiff's counsel that the debt is not 
prescribed. Under the common law the claim is good. There will be 
judgment for the full amount claimed with costs. 
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[218 OF 1920.] 

1920. December 13, 14, 15, 16, 17, 20, 21, 22, 23, 30, 31. 
1921.  January 4, 5, 6. February 21, 22, 23, 24, 25, 28. 

March 1, 2, 3, 4, 7, and April 9. 

BEFORE BERKELEY, J. 

Solicitor and client—Fiduciary relation —Option to purchase land from client 
to solicitor—Solicitor in hac re—Duty of solicitor—Independent advice—
Innocent purchasers from solicitor for value. 

Action by the plaintiff company for the specific performance of two 
contracts of sale of immovable property (1) between Louisa Malvina 
Hubbard and Hugh Chester Humphrys the two defendants in the action and 
(2) between Hugh Chester Humphrys and the plaintiff company. 

By agreement an action between the plaintiff' company against the 
defendant Hubbard to restrain her from selling and conveying the land in 
question to the third defendant Lloyd Emory was to abide the decision in 
the first named action. 

All further necessary facts are set out in the judgment below. 

G. J. de Freitas, K.C., J. S. McArthur and H. C. F. Cox for the plaintiff 
company. 

P. N. Browne, K.C., E. G. Woolford, K.C., and C. R. Browne, for the 
defendants Hubbard and Emory. 

H. C. Humphrys in person. 
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BERKELEY, J.: This is an action for specific performance of two 
contracts of sale of the properties Aurora and Semerie (hereinafter referred 
to as these properties): 

(1) The contract entered into between the defendant Louisa Malvina 
Hubbard and the defendant Hugh Chester Humphrys on the 18th February, 
1919, for the sum of $5,500, and (2) the contract of sale entered into 
between the said Hugh Chester Humphrys and the plaintiff company on the 
19th day of February, 1919, for the sum of $11,200. 

The first defendant, Mrs. Hubbard, pleads that the relationship of 
solicitor and client existed between the second defendant —Humphrys—
and herself, that he failed in his duty to see that she had competent and 
independent advice, that he did not disclose to her all the material facts 
within his knowledge relating to, or affecting the transaction, and that the 
plaintiff company was well aware of the relationship. The second 
defendant Humphrys admits the alleged sale to the plaintiff company. He 
says that it was agreed that should he be unable to give transport the 
plaintiff company would have no right of action against him, but that the 
$500 paid on account of purchase money would be returned, that at the 
request of plaintiffs he had on two occasions communicated offers to Mrs. 
Hubbard to purchase these properties which she had refused, and that he 
was never instructed by her to sell these properties, that he admits 
paragraph 17 of the claim, but says that he brought an action against the 
first named defendant, Mrs. Hubbard, for specific performance and the 
court held that the relationship of solicitor and client existed between the 
said first defendant and himself. The order of the court in that case was that 
the action stand dismissed without prejudice to any rights and liabilities of 
the Demerara Bauxite Company, Limited. (See Humphrys v. Hubbard and 
anr. 1920 L.R.B.G. 73.) 

The third defendant, Emory, admits that he offered to purchase the 
properties from the first defendant, and Mrs. Hubbard, who, having been 
advised then that the contract of sale by her to the second defendant 
Humphrys was unenforceable, accepted his offer and is now seeking to 
pass transport to him. 

There is a second action of an earlier date brought by the plaintiff 
company against the first named defendant Mrs. Hubbard claiming an 
injunction to restrain the passing of transport by her of these properties to 
the third defendant—Emory—in this action. 

By an order of the court dated 12th July, 1920, these two actions were 
consolidated with the consent of all parties. On these consolidated actions 
coming on for hearing, at the joint request of counsel, and with the consent 
of all parties, it is 
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ordered that this action be proceeded with on the understanding that 
judgment be entered in the second action in behalf of the party who is 
successful in the final decision given in this action. 

The facts as found are as follows: Mrs. Hubbard under her husband's 
will is the owner of an undivided half of these properties and she has 
purchased from Mrs. Van Sertima the other undivided half which was 
bequeathed to her under the will of Thomas Hubbard, deceased. 

Thomas Hubbard at the time of his death on 29th September, 1915, 
was under curatorship as to his estate, and Herbert Burrowes was a curator. 
He with the widow Mrs. Hubbard are two of the executors under his will. 
Mrs. Hubbard was out of the colony with her husband when he died and 
Burrowes retained the services of defendant Humphrys to prove the will 
and to see to the payment of estate duty An earlier will had been found 
which had been left for deposit, but not yet certified, when Humphrys 
lodged the later will. In October, 1915, Mrs. Hubbard returned to the 
colony, and Burrowes introduced Humphrys to her as the lawyer looking 
after her husband's estate and she expressed her gratitude for the trouble he 
had taken over the will, remarking that if the earlier will had been admitted 
to probate, very little of the estate would have come to her. Humphrys 
subsequently at her request dealt with the payment of legacies, and the 
drafting of letters to legatees, a petition to the court for the discharge of the 
curator, drafting a letter (signed by Burrowes as executor) to Mrs. Van 
Sertima asking in behalf of Mrs. Hubbard which would be more acceptable 
to her, (1) that the undivided share of these properties be transported to her, 
or, (2) that she be paid in cash the half value, $750. It was finally 
purchased by Mrs. Hubbard for $900, and $100 paid on account. He also 
advised her as to the desirability of paying Mrs. Van Sertima another $100, 
and on one occasion in answer to a telephone message he went to her in 
order to persuade a tenant to leave. No fee was charged for this. The 
documents connected with the estate of Thomas Hubbard, deceased, had 
been left at Humphrys' chambers in 1915, and they were brought into court 
by him at the request of the solicitor for Hubbard and Emory, Three 
transports for immovable property are amongst these papers. These 
transports have no connection with these properties, the subject matter of 
this action. 

In August, 1916, Humphrys was retained by Mrs. Hubbard in an action 
to set aside the will on the ground of incapacity. Mrs. Hubbard was 
successful with the court of first instance and on, appeal. He was also 
retained by her in 1916 in Gravesande et al v. Executors of Thomas 
Hubbard, deceased. This action was brought by the heirs of the first wife 
of the late Thomas Hubbard 
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to whom he was married in community of goods. They claimed half of the 
estate which included these properties. As a rule Burrowes was the 
intermediary between Mrs. Hubbard and Humphrys, and he does not think 
he saw Mrs. Hubbard personally on more than eight occasions. Humphrys 
was regarded as legal adviser in any matter connected with the estate of 
Hubbard, deceased. He was not consulted in the ordinary renting of houses 
or as to the value of property, but only in those matters in which legal 
assistance was necessary, and from 1915 to 1920 no other lawyer did any 
legal work for her. Under the law of this colony barristers are allowed to 
practise as solicitors and therefore Humphrys was within his rights when 
he acted as her solicitor. 

In 1914 a Mr. McKenzie, precursor of the plaintiff company, was in 
this colony and he bought several properties which the plaintiff company 
eventually acquired, and the present chairman of the company, J. A. King, 
dealt with the title and the payment of the purchase money. Roughly, some 
20,000 acres in all were bought at $2.50 per acre, which included mining 
rights. In 1915 on the petition of the curators the court sanctioned the sale 
of the right of way and the exclusive mining rights over Aurora, one of 
these properties, to McKenzie for the sum of $500. The curators refused to 
pass transport as Mrs. Hubbard objected. Thereupon a motion was filed by 
J. A. King to have the order carried into effect. Thomas Hubbard died and 
nothing further was done. The plaintiff company was incorporated on the 
18th September, 1916, and at the request of the chairman, J. A. King, 
Humphrys became a proxy-director. After the first meeting of the Board at 
the end of 1916, J. A. King said: "Humphrys, Mrs. Hubbard is a client of 
yours. Isn't she?" Humphrys said "Yes" and then added that he had settled 
the estate and was representing her in certain actions brought against the 
estate, and that on inquiry by J. A. King he gave the nature of these actions. 
J, A. King then asked to let him know if Mrs. Hubbard was going to sell 
and Humphrys promised to do his best for him but suggested that an offer 
be made to him in writing. This is Humphrys' version of what took place 
and it is in effect borne out by J. A. King, who says that he told Humphrys 
they wanted to purchase these properties outright; that he spoke to him as 
he knew he was retained as counsel in the will action, and as a friend of the 
company he asked him to keep them in touch about the properties; that he 
relied on him as a friend and proxy director to give them any information 
he had as to who would be the owners eventually. He adds that Humphrys 
never held himself out as the agent of Mrs. Hubbard. Soon after this 
interview Arthur George King, who is the solicitor, a director and assistant 
secretary of the plaintiff company, and who had been directed 



 30
DEMERARA BAUXITE Co . ,  LTD. v. HUBBARD & ORS. 

by the managing director to purchase these properties for a sum within 
$5,000 and to try $3,000, wrote to Humphrys on the 23rd January, 1918, 
offering $3,000, which Mrs. Hubbard refused. In this letter he refers to 
Mrs. Hubbard as "your client." Humphrys submitted this offer through the 
executor Burrowes. At an interview with Mrs. Hubbard subsequently, he 
referred to her refusal, and she told him that she did not wish to sell while 
actions were pending, and anyhow' she would refuse $3,000. She further 
said that J. A. King had tried to rob her by offering $1,500 (it was $500) 
for right of way and mining rights and now offered $3,000. Humphrys told 
her that $3,000 was for the whole of these properties and she shook her 
head. Within a month or two the offer was increased by A. G. King to 
$5,000, and Humphrys was told to tell Mrs. Hubbard that this wad the last 
and final offer. This was conveyed to Mrs. Hubbard through the same 
channel and refused by her on the same ground. 

The defendant Emory had been in the employ of the plaintiff company 
and he severed his connection and returned to America to join the army in 
April, 1918. In January, 1919, he returned to the colony. He saw Humphrys 
on his arrival about the middle of that month by appointment at the 
Georgetown Club, and asked him whether he would act for him in bauxite 
matters during his absence from the colony. Humphrys told him that as a 
proxy-director of the plaintiff company he could not, but that if he wished 
him to do his work he would resign his directorship. Emory said he would 
give him a retainer, and on the 13th February, 1919, on leaving the colony, 
he sent Humphrys a cheque for $300 as a retainer for six months, 
whereupon Humphrys resigned his seat on the directorate. In the course of 
this interview Emory said that he was keeping his eye open for any bauxite 
proposition; that his principals were in America but that he did not know 
exactly who they were. He asked if the plaintiff company had bought these 
properties yet and Humphrys told him not so far as he knows. He then 
asked their last offer, and was told $5,000, and that they had said that this 
was their last and final offer, and that it had been refused by Mrs. Hubbard; 
that Emory said "as far as that goes the properties are not worth a bit more 
than $5,000 or $5,500 at the outside as they have very little bauxite on 
them; the value to the company is that the properties lie between their 
lands.'' Emory then asked Humphrys to ask Mrs. Hubbard to give him 
(Emory) an option for $5,500. Humphrys told Emory he could not as King 
(the chairman of the company) had asked him to give the company the 
refusal of the highest offer. Emory said "Yes, but they told you not going 
more than $5,000." Humphrys said "Yes," and added chat he did not feel 
justified in getting an option for him without inform- 
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ing the plaintiff company. Emory said that he saw no objection and 
Humphrys replied that he did, and gave as his reason that he was a proxy-
director, as well as the fact that he had given his word to J, A. King. There 
was further discussion, then Humphrys said: "Emory, this is what I will do. 
The Bauxite Company says they will not give more than $5,000. You say 
$5,500 is outside value, and that amount you wish to obtain option for. I 
will ask Mrs. Hubbard if she will give me an option for $5,500. If I get it I 
will tell the Bauxite Company I have it, and ask if they intend to spring on 
their offer." Humphrys adds that he told Emory he would put the highest 
offer before the Bauxite Company if any such offer was made by him 
(Emory) and let the company say if they would take it or not. Emory said 
he did not think they would offer more than they had done. Humphrys 
agreed with this, but said as the lands are between lands of the company 
they might increase their offer. Humphrys then saw Burrowes and 
requested him to ask Mrs. Hubbard to see him in connection with an option 
of $5,500 which he desired to obtain from her on his own behalf. The 
interview took place at Humphrys' chambers on 30th January, 1919, in the 
presence of Burrowes and a Mrs. Valladares. As they came in this lady 
said: "Mr. Humphrys, auntie and I have been speaking over this matter and 
we have decided to sell the lands as they are not earning anything." 
Humphrys says: "Mrs. Hubbard asked me the last offer made by Mr. King 
for the land. I said $5,000; therefore my offer of $5,500 for option is $500 
in excess. I reminded her that the Bauxite Company had said $5,000 was 
their final offer. I told her some people in America might want to acquire 
these properties and might or might not care to take them for more than 
$5,500 and therefore I might or might not make a profit on the transaction 
because the Bauxite Company although they had said $5,000 was their last 
offer might change their mind when they knew someone else was after it. I 
said if she gave option it must be for three months and I was only prepared 
to pay $25 for option. She then said: 'Mr. Humphrys, if I sell these lands to 
you what about these actions—transport might be opposed?' I said: 'No, I 
would guarantee no trouble in that respect because if I exercised option I 
should arrange with J. T. Hubbard's solicitor to deposit security and pass 
transport. If he refused no transport would be passed until actions 
concluded.' 

"Burrowes said in that case Mrs. Hubbard would be out of her money 
for a long time and it would not be earning any interest. I said that was so 
and that if I exercised option I would pay her interest on purchase price, 
$5,500 at 6 per cent. Burrowes said this was fair and Mrs. Valladares then 
said to Mrs. Hubbard: 'I think, Auntie, you better sell the lands,' Mrs. 
Hubbard said: 
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'Yes, I think so,' and turning to Mr. Burrowes asked him what he thought. 
He said: 'Lands are yours and if you are satisfied I am satisfied.'" The 
option was typed and sent by Humphrys on the following day (31st 
January). It was returned signed by Burrowes and Mrs. Hubbard. 
Humphrys then discovered that the words 'for the sum of five thousand five 
hundred dollars ($5,500)' had been omitted. He had these words inserted in 
the option and on February 20th, Mr. Burrowes and Mrs. Hubbard 
initialled the same. In cross-examination Humphrys says that Emory asked 
him to get an option for $5,500 in his (Emory's) name and that he never 
asked him to get one in his (Hurnphrys') own name, that Emory said his 
people wanted to get bauxite land locally, that he priced $5,500 as Emory's 
valuation, that he did not tell Mrs. Hubbard how he came to make the offer, 
that he has stated all that passed between Mrs. Hubbard and himself at that 
time; that he never suggested to Emory to make his offer direct to Mrs. 
Hubbard; that if Emory had objected to his taking an option in his own 
name he would have told Mrs. Hubbard as her lawyer that both the plaintiff 
company and Emory were in the field for the purchase of these properties; 
that he did not tell her that A. King had asked him to inform him if Mrs. 
Hubbard decided to sell; that it never occurred to him to tell her because he 
was not conscious of the law relating to solicitor and client, nor did he 
bring his mind to bear on the fact that he was dealing with a client; that on 
account of her age (said to be 63) and also because he had known her a 
long time he told her he might or might not make a profit; that he did not 
suggest to her to take independent advice and so far as he knew she had no 
independent advice; that if he had not made a favourable sale he would not 
have exercised option; that he took option believing there was a good 
chance of making a profit; that when he wrote on 30th December, 1919, 
Emory had already told him that he had obtained an option from Mrs. 
Hubbard ; that he offered to hand profits to her because it was brought to 
his notice that he was dealing with a client; that if he had had as her lawyer 
to advise her as to the method of sale and assuming that he had the 
knowledge which as a fact he possessed at the time he took the option, he 
would have advised her (1) to find out from the competing parties what 
each would offer and if the higher offer was a fair price to accept it. or (2) a 
sale at auction, or (3) call for tenders; that when exercising option he never 
told Mrs. Hubbard he had sold for $11,200, as at that time he did not think 
it was any business of hers. In reexamination Humphrys says that Mrs. 
Hubbard never asked him to advise her as to the sale of these properties; 
that when he got the option he thought he had a good chance of making a 
profit of $200 to $400, but not several thousand dollars. In answer to 
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the Court Humphrys says that he altered this opinion five or six days after 
he had obtained option when J. A. King said he would compete and that 
$1,000 was neither here nor there. Mrs. Hubbard in her letter of 29th July, 
1919, to Humphrys says that it was agreed that the $5,500 was to be put in 
trust. This coincides with what Burrowes says he understood—that the 
$5,500 was to be paid into Court. Burrowes also says that if he had known 
Emory desired an option he would have told Mrs. Hubbard as she might 
have got a bigger price by competition, and that he remembers no reference 
being made to these properties being sandwiched between lands of the 
plaintiff company. 

Now it is a contract entered into by the defendant Humphrys with the 
plaintiff company under an option of purchase obtained by him, under 
these circumstances, that it is sought to have carried out. "An attorney 
buying from his client can never support it, unless he can prove that his 
diligence to do the best for the vendor has been as great as if he was only 
an attorney dealing for that vendor, with a stranger." (Lord Eldon in 
Gibson v. Jeyes, 6 Vesey, at p. 270) and again on p. 278, " If he will mix 
with the character of attorney that of vendor (here purchaser), he shall, if 
the propriety of the contract comes in question manifest that he has given 
her all that reasonable advice against himself that he would have given her 
against a third person." It is manifestly clear on the evidence of Humphrys 
that he gave no advice against himself and indeed he admits that had he 
regarded himself as her lawyer, advising her as to a sale of these properties 
to a third party, he would have suggested two or three other modes of 
selling. 

As to independent advice this does not seem to have been laid down as 
an invariable rule (Parker, J. in Allison v. Clayhills, 97 L.T., 709, at p. 
712). If a particular transaction of purchase appears to be manifestly fair 
then independent advice may not be necessary. Humphrys says that he 
never advised Mrs. Hubbard to obtain such advice, and it does not seem 
that this present transaction was so manifestly fair that an independent per-
son would have advised in favour of it. As to the price being adequate a 
great deal of evidence has been given as to the purchase of land at $2.50 an 
acre. There seems to have been no competition for these lands, but as to 
"these properties" they were so necessary to the plaintiff company that 
instructions were given to go up to $5,000, and A. G. King says that if 
Humphrys had an offer of $20,000, he would not have dropped out if he 
was allowed to communicate with the chairman.  Humphrys says he had a 
good chance of making a profit of $200 to $400 on his option. This was 
due to his knowledge obtained as solicitor or counsel for Mrs. Hubbard. 
Burrowes says that if he had known 
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Emory desired an option he would have told Mrs. Hubbard, as competition 
might produce a bigger price and no doubt this would have been the case. 
It is to be noted that Humphrys fixed his price and that Mrs. Hubbard 
accepted it without suggesting an increase. In my opinion Humphrys did 
not discharge his duty to Mrs. Hubbard and took advantage of that 
confidence which she reposed in him as her counsel. This being so, did the 
relationship of counsel and client exist between Humphrys and Mrs. 
Hubbard? The work he did as her solicitor has been already set out and 
none of it was of great importance. At the time of obtaining the option he 
was retained as counsel by her in two actions. It was he who wrote to her 
on 28th April, 1916, as to the amount fixed by the solicitors as the retainer 
for counsel and solicitor in Gravesande et al v. Burrowes and herself, and 
he was interviewed and written to as her lawyer when offers were made by 
the plaintiff company to purchase these properties. Emory must have 
submitted his request to him to obtain an option for him for the same 
reason. It is true that he was not asked by Mrs. Hubbard to sell these 
properties but he accepted offers on his own initiative and she approved of 
it. 

I hold, therefore, that at the time he obtained an option for himself he 
was her solicitor in hac re. If, however, it was held that the relationship in 
its strict sense had ceased, then the evidence shows that Humphrys had a 
duty towards Mrs. Hubbard which he failed to carry out, and I cannot do 
better than quote at some length from the judgment of Parker. J., in Allison 
v. Clayhills (supra), when he says: "It is, I think, equally clear that, 
although the relationship of solicitor and client in its strict sense has been 
discontinued, the same principle applies as long as the confidence naturally 
arising from such a relationship is proved or may be presumed to continue. 
There are cases in which it is laid down that this principle only applies 
when the solicitor is the solicitor of his client in the particular transaction 
the validity of which is in dispute; but, in my opinion, that only means that 
when the relationship is of such a nature that it does not impose on the 
solicitor any duty toward his client in the particular transaction, then the 
principle has no application. It does not mean, in my opinion, that the 
principle has no application in any case in which the solicitor is not in the 
particular transaction actually retained by or actually acting for his client 
under such circumstances that if he neglected his professional duty he 
would be liable to an action at law for negligence. Of course, if he be so 
retained and is so acting, there can be no question that the principle does 
apply, but, even if he be no longer retained or acting, his duties in the 
contemplation of a 
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court of equity may still be such as to throw upon him the onus of 
upholding the validity of a purchase or a lease from his clients In 
considering whether this onus lies upon him, the test appears to me to be 
the proper answer to the question whether in the particular transaction, he 
owes his client any duty in the contemplation of a court of equity. If he 
owes his client any duty in the particular transaction, the equal footing on 
which the parties to any bargain should stand is impaired or destroyed and 
the solicitor is, I think, solicitor in hac re within the meaning of the 
decisions although not retained to act as solicitor in the transaction or, 
indeed, in any pending transaction at all. Thus, if a solicitor is actually 
engaged to conduct or is conducting for his client any action, say, for 
slander, and. while that action is pending, meets his client in the hunting 
field and bargains and buys from him a horse, each party relying upon his 
own knowledge of horse-flesh, that transaction will stand on the same 
footing as a transaction between strangers, because the matter is entirely 
outside any confidential relationship between the parties and the solicitor 
owes his client no duty whatever in the particular matter. On the other 
hand, if a 'solicitor has once been employed (here once undertaken) say, to 
manage (here to accept offers to purchase) his client's real estates, then, 
although the employment may have entirely ceased, yet there may still be a 
duty on the solicitor's part towards his client—for example, that of possibly 
advising or possibly communicating information which he has obtained 
while acting as solicitor—and the existence of such a duty may bring the 
ordinary rule into operation and make the solicitor solicitor in hac re if he 
subsequently purchased the real estates from his client, although, as a 
matter of fact, the relationship of solicitor and client in the strict sense had 
ceased to exist altogether. In considering whether in any particular 
transaction any duty exist such as to bring the ordinary rule into operation, 
all the circumstances of the individual case must be weighed and 
examined. Thus, a solicitor may by virtue of his employment acquire a 
personal ascendancy over a client and this ascendancy may last long after 
the employment has ceased, and the duty towards the client which arises 
out of any such ascendancy will last as long as the ascendancy itself can 
operate. Again a solicitor may by virtue of his employment acquire special 
knowledge and the knowledge so obtained may impose upon him the duty 
of giving advice or making a full and proper disclosure in any transaction 
between himself and his client, though such transaction may take place 
long after the relationship of solicitor and client in its stricter sense had 
ceased to exist. And there may be other circumstances which may impose a 
duty on a solicitor, which duty may continue to exist after the relationship 
of solicitor and client in the strict sense has ceased." And in Tate v. 
Williamson (1866 L.R. 2 Ch. at 
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p. 61) Lord Chelmsford said: "Wherever two persons stand in such a 
relation that, while it continues, confidence is necessarily reposed by one 
and the influence which naturally grows out of that confidence is possessed 
by the other, and this confidence is abused, or the influence is exerted, to 
obtain an advantage at the expense of the confiding party, the person so 
availing himself of his position will not be permitted to retain the 
advantage, although the transaction could not have been impeached if no 
such confidential relation had existed." 

To continue the facts. On the same night that Humphrys obtained the 
option he saw Emory and showed it to him, and Emory said he would go 
next day and see the land. Within two or three days, A. G. King (solicitor 
to plaintiff company) asked Humphrys whether Mrs. Hubbard would sell—
he was actuated to do this as he had instructions that Emory was here in 
behalf of another party, and he knew that he had been up the Demerara 
river. On the 5th February, 1919, Humphrys received a letter from J. A. 
King, chairman of the company, in which he says that he understood 
Humphrys had got an option on these properties, and that he had always 
led them to believe that he would get the properties for them as soon as the 
legal difficulties which the estate was in were settled, and saying that they 
were quite prepared to compete with others if there are competitors, and he 
adds "After all that has passed between us and looking to the fact that you 
are a proxy-director of the company I feel sure that you will play the game 
with us." On the following day (6th February) J. A. King said to Humphrys 
at the club: "We want those lands, you know!" Humphrys pointed out that 
they had said $5,000 was their last offer and J. A. King said: "Yes, but a 
matter of $1,000 is neither here nor there to the Bauxite Company," and he 
repeated that they were ready to compete with other companies. Humphrys 
gave his word that any offer received would be submitted to them. As a 
result of his visit to these properties Emory on 12th February, 1919, added 
another $500 to their value—he said "worth $5,500 to $6,000 at the 
outside." Humphrys then reminded Emory that these lands lay between 
lands owned by the plaintiff company. Emory did not think they would run 
a railway line on that side of the river, but added that they might do so. On 
being asked by Humphrys what he would do Emory said to tell the plaintiff 
company that he was prepared to take an option on his option for $11,000, 
and expressed the opinion that they would not go to that price. The next 
morning Humphrys saw A. G. King, the solicitor of the company, and told 
him of the $11,000 option and asked him if his company would spring on 
that and say $12,000. A. G. King pointed out that $11,000 was 
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only an option and might never be exercised, to which Humphrys replied: 
"Yes, but it might." Humphrys further told A. G. King that Emory was 
leaving the colony at 1 p.m. on that day and he must let Emory know. A. 
G. King then made a "firm offer" of $11,200 and on same day (13th 
February, 1919) confirmed the purchase and undertook to pay transport 
expenses up to $127. Humphrys at once told Emory, who said in effect that 
the properties were not worth half of that and that they had paid heavily for 
them, that he had put a lot of money in his (Humphrys') way because it was 
only on account of his offer to take an option on his option that the Bauxite 
Company had paid so big a price. Humphrys agreed that this was perfectly 
true and offered to pay all Emory's expenses to the colony and back. The 
sum finally arranged on was $2,700. Emory left the colony on the same 
day (13th February), having paid Humphrys a retainer of $300, already 
referred to, to act for him in bauxite matters. 

It having come to Humphrys' knowledge that nasty remarks had been 
made as to his buying for $5,500 and selling for $11,200 he had an 
interview with Mrs. Hubbard and Burrowes on 7th April, 1919, when he 
told her that he wanted no nastiness about the matter and if she was 
dissatisfied to say so, and on passing the transport he would give her the 
whole of the purchase price, but that it would put him in a very 
uncomfortable position as he had arranged to give another gentleman 
$2,700 out of it, and that if he did not get pro fits he could not pay him. 
Mrs. Hubbard asked if any reductions were to be made from the $5,500—
that she would like it clear. Humphrys undertook to see that she got it 
without any reduction.  

In cross-examination Humphrys said he made the offer because it had 
been brought to his notice that he was dealing with a client and if she 
wished he was prepared to hand over to her the profits. Burrowes in his 
evidence says that when Humphrys said he would give Mrs. Hubbard the 
whole of the purchase price, $11,200, he then heard for the first time the 
figure at which Humphrys had sold and that he was surprised and 
staggered. He never heard of a person giving up $5,700. With a knowledge 
of the letters of 5th February, 1919, and 13th February, 1919, he would 
have advised Mrs. Hubbard not to accept exercise of option by Humphrys. 
In re-examination he is asked what did he understand this question put by 
counsel meant to convey, and what is meant by his answer. In reply 
Burrowes says: "He asked if I would allow Mrs. Hubbard to carry out 
option if I had seen these letters before 18th February and my answer was 
in the negative." It was the large sum showing the place was worth more 
and the option had not been exercised up to the date  
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of these two letters and only exercised on 18th February—he says if 
necessary he would have sought legal advice, that he did not make any 
objection on 7th April as Mrs. Hubbard appeared to be contented with 
$5,500 in view of Humphrys saying that he would be out of pocket as he 
had to pay an American gentleman who would lose his share, and that he 
was a competitor and instrumental in the price obtained. 

On 29th July, 1919, Mrs. Hubbard wrote asking Humphrys to oblige 
her by cancelling the option and pointing out that the moneys had not been 
put in trust as arranged, that she had had a better offer and would make a 
large profit after deducting the amount which he would be entitled to under 
the present arrangement, that she wished him to have that amount and 
would see that he did not lose. The plaintiff company declined to cancel the 
sale and Mrs. Hubbard was so informed. On the 1st December, 1919, Mrs. 
Hubbard wrote that she declined to transport properties, that the option was 
given on the distinct understanding that the purchase money would be at 
once paid and that she did not feel that she had received fair treatment at 
their hands. This was confirmed by another letter of 3rd December, 1919, 
and she added "for other reasons in connection with obtaining the option of 
which you, as a barrister, are undoubtedly aware." Copies of these two 
letters were sent under cover of a letter to the plaintiff company dated 6th 
December, 1919, by Humphrys in which he refers to Hubbard as "a client 
of mine." The plaintiff company insisted on having transport and declined 
to cancel the sale to them. On the 22nd December, 1919, Humphrys for-
warded advertisements of transport to Mrs. Hubbard to be signed and on 
23rd December, 1919, she declined to execute any advertisement for 
transport and asked that this be considered definite and final. 

Emory, who had left the colony on 13th February, 1919, returned in the 
following May and expressed to Humphrys his regret at not having 
purchased these properties as if his people got Government bauxite lands 
they would be very useful apart from the bauxite prospects; that they would 
be an anchorage or base for operations. At Emory's request Humphrys 
showed him all the correspondence up to that date, including all that passed 
between Mrs. Hubbard, the plaintiff company and himself, and afterwards 
gave copies of some of the letters. When he told him of Mrs. Hubbard's 
request to be released he says that Emory did not seem worried at losing 
$2,700. In paragraph 17 of defence Emory alleges that Mrs. Hubbard sold 
these properties to him in July, 1919, and it was on the 29th of same month 
that Mrs. Hubbard wrote to Humphrys asking to cancel his option. Emory 
was absent from the colony from September to December, and on 
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his return Humphrys showed him Mrs. Hubbard's letter of 1st December, 
1919, declining to pass transport, and Emory remarked that Mrs. Hubbard 
would not be carrying out the contract. Soon after Emory told him that he 
had an option from Mrs. Hubbard to purchase these properties. Humphrys 
told Emory that as far as he was concerned he was quite willing to release 
Mrs. Hubbard, but that he could not do it as he had sold to the plaintiff 
company. Humphrys says that when he knew she was selling to Emory for 
$12,000 he offered to pay the $800 if she would transport to him. On a day 
in February, 1920, Humphrys, Emory and Mrs. Valladares met at Mrs. 
Hubbard's house and Humphrys told Emory that Mrs. Hubbard had said he 
(Humphrys) had sent him (Emory) to her. Emory said he did not quite tell 
her that, "but I told her that you were not willing to enforce contract against 
her." Humphrys in answer to the Court here says: "I mean I would have got 
out of it if I could. I realized I had no legal claim to the balance of 
$5,700—if she wanted it I would give it to her." He says that Emory and he 
were both getting vexed so they left. He had a cab and took Emory with 
him. He said to Emory that he should not have told Mrs. Hubbard that he 
sent him and Emory replied: "I did not tell her that. She may have 
understood it." He then asked why the plaintiff company did not take a 
right of way through these properties— and let them own the properties; 
that they had always said it was a right of way they wanted. This was 
suggested and declined. 

I have given the facts at some length, in view of the probability of this 
case being taken further. 

As to the confirmation of the contract of sale at the interview of 7th 
April, 1919, the offer by Humphrys to hand over to Mrs. Hubbard the 
whole of the purchase money was made because he had discovered that in 
his opinion he was dealing with a client—the offer might be said to have 
been made with one hand and withdrawn with the other. His own evidence 
is tantamount to his saying "I will hand over, but I will be in an 
uncomfortable position" and Burrowes says that he referred to being "out 
of pocket." I cannot regard this as a bona fide offer. His position as her 
counsel in two actions might have influenced her to let him have the 
proceeds of the sale and it is clear that at the time she knew nothing as to 
the relationship of solicitor and client. 

As to the letter of 29th July, it is couched in language that would be 
used by an individual seeking a favour, and not by one possessed of 
knowledge that the contract was unenforceable. It is true that in paragraph 
17 of the defence it is alleged that Emory in the month of July, 1919, 
offered to purchase these proper- 
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ties from the first named defendant who was advised that the contract was 
unenforceable and accepted the offer: but it does not necessarily follow 
that either the advice was given or the offer accepted before 29th July, if 
even the offer was made before that date. Burrowes, in the course of his 
evidence, says that Mrs. Hubbard had told him that her nephew said he 
could get $12,000 for the property and asked him to get Humphrys to 
release her; that this was about July and that it was some time after this that 
Emory approached him; and he says that the letter of 29th July contains the 
substance of what Mrs. Hubbard said as to that offer and that it was in 
December that Mrs. Hubbard told him she was cancelling the sale to 
Humphrys and selling to Emory. This tally with her letter of the 1st 
December declining to transport properties. Her letter of 3rd December, 
1919, contains her first reference to the relationship existing between them. 
She writes: "Other reasons of which you as a barrister are undoubtedly 
aware." It is about this time that she seems to have obtained legal advice. 
In any case if a contract of sale obtained under the circumstances earlier set 
out is capable of being confirmed there must be evidence far stronger than 
that contained in her letter of 29th July. 

In paragraph 12 of the statement of claim it is alleged in the alternative 
that Humphrys sold these properties to the plaintiff company as the agent 
of Mrs. Hubbard. There is no evidence to support this claim, and J. A. King 
says that he never held himself out as her agent. It is argued that the 
plaintiff company are innocent purchasers for value. The chairman of the 
company, J. A. King, is a solicitor of long standing, and the solicitor of the 
company is A. G. King. They approached Humphrys as counsel for Mrs. 
Hubbard and submitted offers for the purchase of these properties. Their 
knowledge was that of the plaintiff company and in. my opinion it is not 
open to the Company to set up the plea that they were innocent purchasers 
for value. (Spencer v. Topham 22. Beav. 573). 

This action is dismissed, with costs to the defendants Hubbard and 
Emory. I allow no costs to the defendant Humphrys. 

[Note.—An appeal to the West Indian Court of Appeal has been 
lodged in this case.] 
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CAMPBELL v. CAMPBELL. 

[19 OF 1921.] 

1921. FEBRUARY 5, 12. BEFORE DALTON, J. 

Husband and wife—Ante-nuptial contract—Persona standi of wife—Marital 
power of husband—Writ issued by wife alone—Irregularity—Rules of Court, 
1990, Order VII., r. 13; Order XIV, r. 11;Order LI., r. 1. 

Where the marital power of the husband has been excluded and the wife has 
the full management and control of her property she can sue in her individual 
capacity without the assistance of her husband. 

Application by the defendant to set aside a writ issued against him by 
the plaintiff. The parties are husband and wife, the plaintiff the wife, suing 
her husband for the delivery of a piano wrongfully removed and detained 
by him. The grounds of the application were that the plaintiff had no status 
to bring the action, inasmuch 

(i) she is the wife of defendant, married to him on August 25th, 1898, 
an ante-nuptial contract having previously been executed by and between 
them;  

(ii) she has not obtained the Court's sanction to bring the action, nor is 
she assisted by a curator in doing so. 

E. G. Woolford, K.C., for the applicant. 

E. P. Bruyning, for the respondent. 

DALTON, J.: This is an application by the defendant to set aside the 
writ of summons on the ground that the plaintiff is a married woman, the 
wife of the defendant, married to him after an ante-nuptial contract has 
been executed, that she is bringing the action alone and has no status so to 
do, neither has she obtained the leave of the Court as required by Order 
XIV. r. 11. 

In support of his application Mr. Woolford has relied principally upon 
the provisions of the Rules of Court, 1900. He has referred to Order VII, r 
13, which is in the following terms: —  

13. Save and except in cases governed by the Married Persons Property 
Ordinance, 1904, when a married woman is sued the writ of 
summons shall be served upon her husband or curator as well as 
upon her.  

In respect of suits by married women he refers to Order XIV, r. 11, 
which is in the following terms :— 

11. Married women may, by leave of the Court, sue or defend without 
their husbands and without a curator, on finding such security (if 
any) as the Court may require.  

These rules he argues are explicit in their terms, and mean and can 
only mean that no married woman, wherever married or whatever law 
governs her marriage, can institute or defend an action 



 4 
CAMPBELL v. CAMPBELL. 

in this colony, without the assistance of her husband, or unless the leave of 
the Court be obtained. With that I do not agree. It may apply only, in my 
opinion, to women who by law are as a result of their marriage, under 
disability and whose status is absorbed in that of their husband. It is not 
necessary, however, for me to elaborate my reasons or in fact to come to 
any final conclusion on this particular point in this case, for after an exam-
ination of the ante-nuptial contract into which the parties have entered it is 
clear that here the marital power of the husband has not been excluded. The 
contract, which is dated August 23rd, 1898 (not deposited in the Registry 
until May 10th, 1910), provides, inter alia, that there shall be no 
community of property between the parties and that they shall not be 
answerable for the debts or liabilities of each other whether contracted 
before or after marriage. It continues, "the party of the first part (i.e., the 
husband) shall have during the said marriage the management as far as may 
be necessary of all the property and effects of the party of the second part 
(i.e., the wife), but shall not have the power to alienate the same. . . . ." It is 
urged by the respondent that this is an exclusion of the marital power, but it 
is in fact a definite recognition of its continued existence. In the absence of 
a clear exclusion it has been laid down that all the common law conse-
quences of marriage continue in force. 

Having come to the conclusion that the marital power of the husband 
in this case has not been excluded by the contract it is not necessary for me 
to consider the arguments raised and cases cited dealing with the position 
of the wife on the assumption that she had the full management and control 
of her property. I will only say that although divergent opinions as to her 
possession of a persona standi of her own in such a case have been 
expressed, the decision of de Villiers, C.J., in Boyes v. Verzigman (9 Buch 
229) should be conclusive on the point. He came to the conclusion that "the 
authorities are clear that when she has the management of property she 
could sue in her individual capacity." 

For the season stated above, the plaintiff has no persona standi in 
judicio, no right to sue in her individual capacity. In the event of my 
coming to that conclusion her counsel asks me to apply the provisions of 
Order XIV., r. 11, and to supply the defect here by granting leave to bring 
the suit under that rule. Her action in issuing the writ is, however, more 
than a mere irregularity that I can correct as was done in Rajwantia v. The 
Demerara Railway Company (1916 L.R.B.G., 33.) The writ is void. She 
was under the circumstances set out under disability and unable to issue it. 
I cannot therefore make it good. It is not a matter for discretion at all, as 
was urged. I must therefore direct that the writ be set aside. In view of the 
relationship of the par- 
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ties I make no order as to costs. To save further costs of a formal 
application for leave, I will also now grant the respondent leave to sue in 
her individual capacity, should she desire to issue a fresh writ. 
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BOSTON v. BALGOBIN AND ANR. 

[309 OF 1919.] 

1921. MARCH 18; APRIL 30. BEFORE SIR CHARLES MAJOR, C.J. 
AND DALTON, J. 

Criminal law—Intoxicating liquors—Unlawful disposal of spirits to prevent 
seizure—The Spirits Ordinance, 1905, s. 93 (3), s. 94, and s. 125—Search 
warrant—Effect of illegality in war-rant on offence charged. 

Appeal from a decision of Berkeley, J. (reported 1919 L.R. B.G. 202) 
confirming a conviction of the appellants Balgobin and Boilers by the 
magistrate, West Coast judicial district, on a charge of throwing away 
spirits to prevent seizure, contrary to the provisions of s. 94 of the Spirits 
Ordinance, 1905. 

The reasons of appeal sufficiently appear from the judgments. 
J .S. McArthur, for the appellants. 

H. C. F. Cox, Asst. to the A.G., for the respondent. 

SIR CHARLES MAJOR, C.J.: The appellant was charged with throwing 
away spirit to prevent its seizure. He was convicted of that offence, the 
magistrate finding as facts that he threw away spirit and that he did so to 
prevent its seizure. The learned judge in appeal from the conviction has 
affirmed it, and the appeal to this court is brought against his judgment for 
error in law because he hold (1) that section 94 of the Spirits Ordinance, 
1905, is independent of section 93 of the same ordinance; (2) that the 
conviction was sustainable notwithstanding that the search warrant under 
which the respondent purported to act was not issued under section 93; and 
(3) that the search warrant was issued under the provisions of Ordinance 
No. 12 of 1893, and that the procedure under that ordinance was applicable 
to the case. It is contended that the respondent had no authority, in the 
sense of no authority legally given, for seizure of the spirit and that the 
appellant, therefore, could not commit the offence of throwing it away to 
prevent that seizure. 

I agree with the learned appellate judge on all the grounds of appeal. 
The first and second may be considered together. Sections 93 and 94, in my 
opinion, are not in any respect interdependent. The latter creates a group of 
offences obviously different and distinct from the single offence of 
unlawful possession with which the former section deals. Section 94 is in 
general and explicit terms. It contains in paragraph (d) of sub-section (1) no 
such expression, in description, of the things mentioned in it, as for 
instance, "so unlawfully possessed," or "liable to seizure, 

http://ohari.es/
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or "search for or 'legal' seizure of the same." Section 94 relates to first, the 
removal from a distiller's premises, and the purchase or receipt after that 
removal, of wash, low wines, feints and spirits; second, any process for 
extraction of spirit absorbed in the wood of a cask; and, third, the throwing 
away or destruction of wash, low wines, feints, or spirits to prevent or 
impede search for, or seizure of, the same, generally. There are moreover, 
divers occasions, specified in the ordinance when spirits are seizable as 
involved in a charge for commission of offences in no wise connected with 
unlawful possession, such as, for instance, against the provisions of 
sections 19 (4) and 33. If, on these divers occasions, a warrant to seize the 
spirits were required to be issued in the manner and subject to the 
conditions prescribed in section 93— for nowhere else in the Ordinance, it 
is to be observed, are the manner and conditions of issue of a warrant to 
seize prescribed— then it would have to be issued under that section, 
which is concerned with unlawful possession alone. Which is absurd. 

The warrant in this case was—plainly, I think, from its terms— issued 
under the power in that behalf given by the Summary Conviction Offences 
Ordinance. 1893 (No. 12). It was lawfully issued, because every offence 
against the Spirits Ordinance— except those against sections 12 and 100, 
which are indictable offences—is a summary conviction offence. And it is 
so because a summary conviction offence is defined to be "any offence 
punishable on summary   conviction before a magistrate’s court acting in 
the exercise of its jurisdiction in respect of that offence," a jurisdiction 
which includes "complaints . . . for the recovery of fines, penalties, or 
forfeitures not specially assigned by statute to the Supreme Court (No. 10 
of 1893, s. 37). Something has been said about section 125 of the Spirits 
Ordinance, as supporting the argument that "procedure for seizure must be 
under section 93. That section 125 in fact directs procedure under any 
excise law to be in accordance with the very ordinance No. 12 of 1893, the 
words at its commencement, "except as in this ordinance otherwise 
provided," referring to the provision of the 12th and 100th section I have 
already mentioned. 

The warrant in this case, therefore, was properly issued. If it were 
necessary to decide the point, I should be prepared to hold that under 
section 125, even in a case of suspected unlawful possession, recourse 
might be had to No. 12 of 1893 for I find nothing to prevent the 
concurrence of the two procedures for obtaining a warrant to seize. 

But even if the warrant had not been properly issued, its illegality, as 
held by the learned appellate judge in conformity with Warner v. Fenton 
(A.J. 31st March, 1905) with which I also agree, would have been 
immaterial. As correctly and concisely pointed 
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out in the court below, the onus on the prosecution was discharged when it 
was proved that the appellant threw away spirit and that he did so to 
prevent its being seized. I am of opinion that the appeal should be 
dismissed and. of course, with costs. 

DALTON, J.: The principal reason for appeal from the conviction relied 
upon is that the complainant was not legally authorised to seize the spirits, 
the subject of the charge, as the search warrant under which he purported to 
act was not issued to him under the requirements set out in s. 93 (3) of the 
Spirits Ordinance, 1905. The learned judge from whose decision appeal is 
made held that in fact the warrant was issued under s. 10 (1) (b) of 
Ordinance 12 of 1893, and that under those circumstance the complainant 
was in order, that the offences created by s. 94 are specific offences 
unconnected with the preceding section, s. 93, and that even if the search 
warrant was bad that conviction must be upheld. In his argument before 
this court for the appellants Mr. McArthur has addressed himself to all 
those findings. 

Consideration of the Spirits Ordinance in respect of that fact entitled 
'General Offences,' sections 93-105 bring me to the same conclusion as the 
learned judge in the court below. I agree with him that the offences created 
by s. 94 are specific offences not necessarily connected with s.93. The 
provisions to be complied with before a search warrant can be obtained 
under s. 93 are explicitly set out in that section. Mr. McArthur asks us to 
extend those provisions or rather to interpret the law as extending them to 
the subsequent sections. I agree with him that the provisions of s. 10 of 
Ordinance 12 of 1893, are not applicable to a search for and seizure of 
spirits under s. 93, in view of the terms of s. 125 of the Spirits Ordinance. 
That section provides that the procedure in respect of any charge brought 
under any excise law shall be in accordance with any ordinance for the 
time being in force regulating the procedure before magistrates in their 
summary jurisdiction 'except as in this ordinance otherwise provided.' The 
provisions of s. 93 in respect of search warrants however do not extend to 
the subsequent sections and the offences created therein. The argument put 
forward by counsel, I must admit, created some doubt in my mind as to 
whether the application of these provisions of s. 93 was so restricted, but 
further consideration has removed that doubt. Therefore, I agree that the 
procedure under Ordinance 12 of 1893 in respect of search warrants is not 
shut out, so far as the offence charged in this case, under s. 94 of the Spirits 
Ordinance is concerned. The warrant and search here was therefore not 
illegal. 

Even however if the warrant was bad, I agree that the judgment of the 
magistrate must stand. In the course of the argument that, if the warrant is 
bad, the conviction must be 
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quashed a somewhat ingenious attempt has been made to show that the 
offence charged is so intermingled with the actual issue of the warrant, one 
being part and parcel of the other as it were, that if part is bad the whole is 
bad. On that ground counsel has sought to distinguish the authorities on 
this point which appear to be against him. The case of Thomas v. Brunker 
(A.J. October 27th, 1910), in which the offence charged is the same as here 
cannot, I think, be distinguished on this point. If the seizure is unlawful 
under the warrant how can the appellants be convicted of throwing away 
spirits to impede the search or seizure? he asks. The reply is that the 
offence charged is "the destruction of spirits to prevent seizure". 
Incidentally, to effect seizure the proper officer may (and will if he is wise) 
obtain a search warrant. The failure, however, to obtain a proper warrant, if 
there are in evidence all the necessary elements which go to prove that the 
offence has been committed cannot affect the commission of the offence. A 
possible trespass by the officer does not in any way turn an offence by the 
appellants into something else. The decision of Bovell, C.J., in Warner v. 
Fenton (A.J. March 31st, 1905) following the decision of Smith. C.J.. in 
Appoo v. Cameron (May 20th, 1898), and followed in Thomas v. Brunker 
(ubi cit.) is ample authority on this point. Assuming that the warrant to 
search and seize was illegal, it does not affect the conviction, there being 
evidence to support the conclusion of the magistrate. 

I agree therefore that the decision of the judge in the court below 
confirming the conviction by the magistrate must stand, and the appeal be 
dismissed with costs. 

Appeal dismissed. Conviction affirmed 
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SHOMSHER v. CARRYL.  

[129 OF 1920] 

1921. APRIL 27, 28. MAY 4. BEFORE DALTON, J. 

Nuisance—Trees overhanging neighbour's land—Right to abate—
Damages—Injunction. 

Claim by the plaintiff Shomsher for $1,000 damages, and for an 
injunction. 

All necessary facts are set out in the judgment. 

C. R. Browne, for the plaintiff. 

A. B. Brown, for the defendant. 

DALTON, J.: The claim of the plaintiff is for the sum of $1,000 for 
damages and loss alleged to have been suffered by him by reason of the 
defendant permitting trees and shrubs to overhang the plaintiff's land, 
adjoining that of defendant, whereby damage was caused to his coffee trees 
and cultivation during the years 1918, 1919, and 1920. 

The parties are land-owners adjoining one another in No. 2 Canal 
Polder, West Bank. 

It is not disputed that a right of action lies against an adjoining land-
owner for allowing his trees to overhang the boundary to the damage of his 
neighbour's crops. The case of Smith v. Giddy (1904 2 K.B. 448) cited by 
Mr. Browne definitely decided this point. That decision is based on the 
principle expressed in Fletcher v. Rylands (37 L.J. Ex. 161) in the 
following words "We think that the true rule of law is, that the person who 
for his own purposes brings on his lands, and collects and keeps there 
anything likely to do mischief, if it escapes, must keep it at his own peril, 
and if he does not do so, is prima facie answerable for all the damage 
which is the natural consequence of its escape." If the injury to plaintiff's 
fruit trees and cultivation is the natural consequence of the defendant's 
trees being allowed to overhang, the latter is answerable in damages. Local 
conditions do not affect the principle. It is true that the evidence shows that 
when the parties purchased their properties, they were not cleared of bush 
or forest. The land however is within the polder, presumably drained and 
irrigated, one witness stating that as far as possible the owners clear a 
certain amount from time to time for the purposes of cultivation, so that 
within limits the line of clearing on the lots may be continuous. The 
defendant did not plant the trees complained of, doubtless many of them 
being on the land when he purchased it. He was aware, however 
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that trees grow from time to time and that their state each year is different 
from what it was the year before. If he therefore keeps them or allows them 
to grow so that they do mischief to his neighbour he is answerable. The fact 
that the plaintiff is entitled if he does not trespass on his neighbour's land to 
cut the branches so far as they overhang does not deprive him of the 
remedy he now seeks. The principle to which I have referred may be 
summed up in the maxim sic utere tuo ut alienum non laedas. The cases of 
Crowburst v. Amersham (48. L.J. Ex. 109) and Lemmon v. Webb (1895. 
A.C.1.) are to the point here. 

The reply of the defendant to the claim is a denial that any of his trees 
overhang plaintiff's land or cultivation, that it they do overhang they give 
protection and do good rather than harm, and that the damages claimed, if 
any loss has been caused, are excessive. 

On the evidence I can come to no other conclusion than that trees on 
defendant's property do overhang the plaintiff's land. It is only a question 
of degree. Both Earle and Autrobus, called for the defence, speak of only a 
few. in their own words. "nothing to speak of. Patterson and Alladin for the 
plaintiff do not agree with this. The former speaks of numerous trees 
heavily overgrown with vines leaning over plaintiff's land at an angle of 45 
degrees. The difference in the evidence of these witnesses may doubtless in 
fact be accounted for by the fact that some little cleaning was done by 
defendant after Patterson's first visit which was in 1917, and more clearing 
has been done by Manoo the purchaser from defendant of the property in 
July last, whilst the two witnesses Earle and Antrobus only speak of what 
they say they saw in March of this year. 

Taking then the evidence of plaintiff, of Alladin, who appeared to me 
to be a very intelligent and fair witness, and of the polder ranger Patterson, 
I am satisfied that damage was done in the years 1918, 1919 and 1920 to 
plaintiffs coffee trees and cultivation by the trees of defendant overhanging 
them, and on occasion falling down and crushing them. Defendant admits 
that in 1918 he received notice from plaintiff and Patterson of the fact that 
damage was being caused to plaintiff by his trees. He never suggested then 
that plaintiff's cultivation was on his (defendant's) land. He did rather what 
any reasonable man would have done assuming that the complaint was well 
founded. He engaged labour to cut down the overhanging trees. But his 
attempts to improve the position appear to have been very poor, Patterson 
stating that he told him he could do no more owing to the expense. I am 
unable to accept defendant's statement that he spoke to plaintiff repeatedly 
about encroaching on his land, for his actions do not bear it out. The 
evidence of Manoo the new purchaser as to his measurements is valueless. 
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The amount of damage done is not easy to assess. I have no doubt 
however that the amount claimed $1,000, is excessive. Defendant admits 
that the first 300 rods of plaintiffs land was planted up with coffee and that 
he had plantains beyond that. The two rows of coffee trees nearest to 
defendant undoubtedly suffered, both in growth and crop. Some were also 
badly damaged by branches falling on them. Allowing for the large range 
in the price of coffee during the past 3 years, as described by the various 
witnesses and the different views as to the capabilities of an ordinary 
coffee tree, and also having in view the fact that the coffee was admittedly 
the larger part of plaintiffs cultivation, I have assessed the damages he has 
incurred in the sum of $175. He is therefore entitled to judgment in that 
sum with costs. 

It is I think impossible to say that the same amount of damage was 
caused every year. The damage claimed in each year has been assessed at 
the same amount, but apart from coffee trees planted in 1918 or before that 
date, after he was aware of the nuisance and the injury resulting therefrom I 
do not think plaintiff is entitled to claim damages as a result of his going on 
planting well knowing the damage that would result, without attempting to 
move the cause of the damage. He says that although the ground provisions 
did not grow in 1918 he continued to plant in 1919 and 1920 and he 
seemed somewhat indifferent as to whether he reaped the benefit of his 
labour. He issued the writ in 1920 after notice to defendant of the nuisance 
at the end of 1919. I have taken this into consideration in estimating the 
damages. 

He also asks for an injunction but the fact that defendant has sold the 
land, in my opinion, makes it unnecessary for me to decide whether he is 
entitled to it. The purchaser is entitled to a conveyance of the property and 
therefore an injunction against the defendant would be useless. 

Judgment is given for the sum of $175 and costs. 
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TEBBUTT v. THE ABARY PLANTATION, LTD. 

[20 OF 1921] 

1921.  MAY 7. BEFORE DALTON, J. 

Practice—Third party procedure—Rules of Court, Order XIV., r. 16—
Opposition action—Right to contribution or indemnity. 

Application by the defendant company for leave to issue a third party 
notice under Order XIV., r. 16. 

In the action plaintiff sought to oppose a transport of certain property 
by the defendant company to one Joseph Stoute, on the ground that certain 
buildings on the property belonged to her. 

The defendant company now applied for an order to join Stoute as a 
third party, on the ground that they had entered into an arrangement with 
him to include the buildings in question in the conveyance to him although 
they were not the property of the company, but in fact already belonged to 
Stoute. The dispute as to the ownership of the buildings was between 
Stoute and the plaintiff Tebbutt. 

The plaintiff opposed the application. 

B. F. King, for the applicant company.  

J. A. Luckhoo, for the respondent. 

DALTON, J.: Application is made by the defendant company for leave 
to issue a third party notice under the provisions of Order XIV., rule 16. 
The action is an opposition action, plaintiff seeking to oppose a transport. 
The defendant company seeks to transport to Joseph Stoute and two others 
land with the buildings thereon. In the grounds set out in support of the 
application the applicant company (defendant) admit the buildings which 
they seek to convey do not belong to them, but 'for the sake of con-
venience' they are including them in the transport to Stoute by agreement 
with him, as he is alleged to be the owner of them by purchase from 
someone else. It is obvious therefore on their own admission, and indeed it 
is not denied by counsel, that the defendant company is seeking to convey 
to Stoute something (i.e., the buildings on the land) which they admit does 
not belong to them. The sole reason why plaintiff opposes the transport is 
on the ground that the buildings belong to her. The sole dispute for trial is 
who is the owner of the buildings, the plaintiff or Stoute whom the 
defendant company seeks to bring in. They admit they have no right to the 
property in dispute and it would be entirely contrary to the Deeds Registry 
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Ordinance, to put it at the lowest, to allow them to convey property to 
which they admit they have no right. It is entirely unsuitable to decide in an 
opposition action the rights between plaintiff and Stoute. I am unable to see 
how, on their admissions; the applicants are entitled to an indemnity or 
contribution from any one. There is no question to be decided between 
plaintiff and defendant, that is clear. Third party rules are only intended to 
apply in clear cases of indemnity and contribution where all questions 
between the parties can be finally decided in the action. I am informed by 
applicant's counsel that the question in dispute is solely one between 
plaintiff and Stoute and that they are in effect fighting the latter's battle for 
him. That question it seems clear to me cannot be settled in opposition 
proceedings between plaintiff and applicants or in opposition proceedings 
at all. The fact that it is alleged to be 'convenient' to do something which 
seems to me to be quite irregular does not help. It surprises me that the 
'convenient' course proposed has ever been put forward. 

My attention has been drawn to the decision in Hing Cheong, Ltd. (in 
liquidation) v. Man-Son-Hing (L.J. Feb. 22nd, 1911) in which it was held 
that an application to serve a third party notice must be served, under O. 
XL, r. 4, on the party sought to be made a third party. No objection has 
been taken here that this application has not been so served, but if I came to 
the conclusion the rules required it I would so order. I am of opinion that 
the rule does not apply. 

The application is dismissed with costs. 
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CRESSALL v. BRASSINGTON. 

[365 OF 1920.] 

1921.  MAY 6, 12.  BEFORE DALTON, J. 

Highway—Obstruction—Stationary motor car for viewing fire works—
Summary Conviction Offences Ordinance, 1893, s. 156 (23)—Rights of public on 
highway—Unreasonable user. 

Appeal from the decision of the stipendiary magistrate of the 
Georgetown judicial district (Mr. W. J. Douglass). 

The defendant Brassington was charged with wilfully causing an 
obstruction in a public way with a motor car, contrary to the provisions of 
the Summary Conviction Offences Ordinance, 1893, s. 156, sub-section 23. 
He was convicted by the magistrate, and appealed. 

All necessary facts and the reasons of appeal are sufficiently set out in 
the judgment. 

E. G. Woolford, K.C., for the appellant 
No obstruction. Use of highway by appellant was reasonable. He cited 

Homer v. Cadmen (50 J.P. 454), Lowdens v. Keaveney (67 
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J.P. 378); Original Hartlepool Colleries Cc. v. Gibb (5 Ch. D. 713); Ball v. 
Ward (40 J.P. 213) and Attorney General v. Brighton and Hove Co-
operative Association. Ltd., (64 .J.P. 68). 

H. C. F. Cox, Asst. to A.G., for the respondent.  
Refers to Wilkins v. Day (12 Q.B.D. 110). 

DALTON. J.: This is an appeal from a decision of the stipendiary 
magistrate of the Georgetown judicial district. The appellant was convicted 
of wilfully causing an obstruction in a public way contrary to the 
provisions of s. 156 (23) of Ordinance 17 of 1898. The facts which are 
admitted show that during a display of fireworks at night during the visit of 
H.R.H. the Prince of Wales to the colony the respondent was regulating 
traffic at Longden Park and Thomas Road. Appellant in a motor car had 
taken up a position on Thomas Road to the south side whence he might 
have a good view of the display. He seems to have been early on the scene. 
Subsequently other cars formed up behind him with the result that the exit 
from the road in Longden Park on to Thomas Road was blocked. Exit from 
Longden Park was therefore prevented. To relieve the exit of this block or 
obstruction, the police requested the various drivers of cars to all move up 
Thomas Road further in a westerly direction. Appellant however declined 
to move, as his counsel states, on the ground that he had a right to be where 
he was, and because he might not be able to see the fireworks if he moved. 
He therefore prevented the respondent from thus removing the obstacle in 
front of the exit from Longden Park, but the difficulty was overcome 
doubtless at some inconvenience to the other drivers by moving out of line 
round the car of the appellant, who was left in the road where he had taken 
up his position. The north side of Thomas Road was, it seems, open to 
traffic and there was a large crowd of persons watching the display. 

The argument of appellant's counsel against "the conviction was that 
there was no obstruction, the appellant being entitled to make use of the 
road as he had done, his user being a reasonable one. He referred to various 
cases to support his argument. 

What are the rights of the appellant, or any member of the public on a 
public highway or road. Prima facie the right of the public is merely to 
pass and repass along the road. 

The right is a public right of passage, of which the legal description has 
been given in the following terms a 'right for all His Majesty's subjects at 
all seasons of the year freely and at their will to pass and repass without let 
or hindrance.' I am unable to find anything in the local statutory law which 
in any way enlarges or abridges this right. 

As was pointed out however in Hickman v. Maisey (1900 1 Q. B. 752) 
the right to pass and repass is subject to various reasonable extensions 
which may be recognised from time to time as necessary to its exercise, 
always however keeping in view the primary purpose for which the road 
exists, i.e., the public right of passage. 
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In the case in question the road was being used by the defendant, a 
racing tout, whence he could watch and take notes of the trials of plaintiff's 
race horses. He did not stand still but walked up and down on a small 
portion of the road. The Court of Appeal unanimously held that this was an 
improper use of the high road, that the question of motive or intention can 
properly be looked at and may be all-important, and that it was clear on the 
facts that defendant was not using the road for the purpose of passing or 
repassing along it. I refer to this case in some detail, because Mr. Woolford 
argued that it could not be found that appellant created an obstruction un-
less his use of the road was in fact a trespass. It is also of interest however 
as showing the limits of the public rights. His client admitted that he used 
the road not to pass along, but as a place whence he could get a good view 
of the fireworks. It seems to me that he was not in the circumstances 
making legitimate use of it as a highway. 

He urges further however that appellant has a reasonable right of 
stopping as well as of passing and repassing and he has cited Original 
Hartlepool Collieries Co. v. Gibb (5 Ch. D. 713) as an authority. What is 
reasonable is a question of fact for the jury or magistrate as the case may 
be. Some interesting examples are given in the case referred to. It is said 
that it is reasonable to stop a carriage before one's door, even if it overlaps 
one's neighbour's door, for the purpose of taking up and setting down or 
even for the purpose of waiting there a reasonable time. 'But suppose the 
neighbour's carriage comes up and wants either to take up or set down it 
would be monstrous to hold that the coachman of the first carriage should 
not move out of the way. It would then become unreasonable.' What is 
reasonable depends on the circumstances. The magistrate found, so I 
interpret his judgment, that the appellant's use of the road was unreasonable 
in the circumstances. His personal reason was not in fact a proper reason at 
all fear his action. There is ample evidence to come to that conclusion with 
which I entirely agree. In the words of Grove J, in Wilkins v. Day (12 Q. B. 
D 110). 'The defendant was not using the highway for any lawful purpose; 
he was making it a standing ground for his machine (here motor car) to suit 
his own purposes.' 

The appellant's use of the public road not being a reasonable one, it has 
yet to be decided whether he caused an obstruction within the meaning of 
the section. It is quite clear that an obstruction to a clear exit from Longden 
Park was caused by the line of cars in Thomas road across the exit. There 
was space in front of appellant for him to move on. As a result of his 
refusal the cars behind had to move out of the line and pass in front of him. 
It is true his car did not actually cover the exit from the Park, but his refusal 
to move at the request of the police caused, as the magistrate says, a con-
tinuance of that obstruction and also obstructed the other vehicles from 
moving on. It in fact caused an obstruction where it stood. The fact that 
they were, after his refusal to move, moved out of the line into the road and 
so passed him, does not in my opinion make 
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his act any less an obstruction. The decision in Homer v. Cadman (50 J. P. 
457) cited during the hearing is definite on that point. The magistrate had 
ample evidence, in the two inspectors, whence he could find as he did, and 
I entirely agree with his conclusion that the defendant caused an 
obstruction. Finding that it was an obstruction, it is clear it was a wilful 
obstruction. A thing is done wilfully if it is done purposely. He was asked 
to move by the police. Instead of doing so he stated he intended to stop 
there and he added that they might summon him. The obstruction was 
therefore clearly wilful. 

It has been further argued that the section under which the proceedings 
have been taken is not applicable, but I do not agree. I cannot give it the 
limited application for which appellant's counsel contends. On the facts 
appellant wilfully caused an obstruction in a public way with a vehicle or 
carriage. It seems clear he was under an entire misapprehension as to the 
extent of his rights on the public highway. 

The appeal must be dismissed and the conviction affirmed with costs. 

Appeal dismissed. Conviction affirmed. 
 



 5 

PETTY DEBT COURT, GEORGETOWN. 
BROWN v. FUNG-KEE-FUNG.  

[71—1—1921]  
1921. FEBRUARY 8. BEFORE DALTON, J. 

Animal—Dog—Damages for dog-bite—Cause of action—Knowledge of 
owner of dog of its mischievous nature—Necessity of averment—Amendment of 
plaint—'Defect' or ‘error’—Petty Debts Recovery Ordinance, 1893, s 59—
Practice. 

Claim by the plaintiff for the sum of $75 damages alleged to have been 
incurred as the result of his being bitten by a dog be-longing to the 
defendant, which was stated to be of a fierce and mischievous nature. 

Defendant's counsel took objection to the plaint on the ground that it 
disclosed no cause of action, there being no averment that the defendant 
had any knowledge of the alleged mischievous nature of the animal. The 
objection was upheld. 

E. D. Clarke, solicitor, for the plaintiff. 

E. G. Woolford, K.C., for the defendant. 

DALTON, J.: Objection has been taken to cue plaint on the ground that 
it discloses no cause of action 

Plaintiff alleges that he was attacked and bitten by a dog of the 
defendant on the public highway, that the dog was of a fierce and 
mischievous nature, and that he suffered certain damages and injuries from 
the bite. There is no averment or declaration that defendant had any 
knowledge of the mischievous nature or propensities of the animal. 

In support of his objection Mr. Woolford cited the cases of May v. 
Burdett (9 Q.B., 101) and Mason v. Keeling (1 Ld. Raym. 606.) In reply 
Mr. Clarke urged that "scienter" was not necessarily a matter of averment 
in the plaint, but that he must necessarily prove such knowledge on the part 
of the defendant to  succeed in his claim.  

Under rule 16 of the Magistrates' Courts Rules, 1911, the plaint must 
contain 'a statement of the facts constituting the cause of action' in ordinary 
clear and concise language. On the authority of May v. Burdett it is urged 
that the gist of the action 
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is the keeping of the animal after knowledge of its mischievous 
propensities. That case was approved of by the Court of Appeal in Baker v. 
Snell (1908 2 K.B., 825.) And in 1855 the House of Lords in the case of 
Fleeming v. Oor (19 J.P., 277). considering the law of England and the law 
of Scotland and their differences, came to the conclusion that the "scienter" 
is the gist of the action. The law recognises two classes of animals, those 
which are dangerous by nature, and those which generally are not dan-
gerous. If those of the latter class are, to the owner's knowledge, 
dangerous, then they fall into the same class as those that are dangerous by 
nature. In the words of the Lord Chancellor "the reason why, in English 
law, it is necessary to allege and prove the scienter is, that in the case of an 
animal mausuetae naturae the presumption is that no harm will arise from 
leaving it at large . . . Blame can only attach to the owner when, after 
having ascertained that the animal has propensities not generally belonging 
to his race, he omits to take proper precautions to protect the public against 
the ill consequences of those anomalous habits; and therefore according to 
the English law it is necessary to aver and prove this knowledge on the part 
of the owner." This interpretation of the law was somewhat caustically 
handed by one or two of the Scotch Judges, who did not approve that a dog 
should have even one worry or one bite, and it is one which would not have 
applied under our old common law, but it is one to which I must now 
necessarily give effect. 

Reference to the Empire Digest (Vol. II.) shows also that in Australia 
in an action at common law, to recover damages in respect of injuries 
inflicted by a dog, in spite of certain statutory changes, it is still necessary 
to allege scienter. (Lane v. Casey, 1886, 12 V.L.R. 380.) I will only add 
that the old case of Mason v. Kneeling dating from 1700 was followed in 
Saunders v. Teape (51 L.T. Rep. 263) in 1884. 

In the event of my deciding against him Mr. Clarke has asked me to 
amend the plaint by inserting the necessary averment, but I have no power 
to grant his request. It is not a "defect or error" such as is contemplated by 
s. 59 of the Petty Debts Recovery Ordinance. Here there is an entire 
absence of any cause of action disclosed. 

In the absence therefore of any averment of the knowledge by the 
defendant of the mischievous nature of the animal no cause of action is 
disclosed in the plaint, and it must therefore be struck out.  

 



 52

ROACH v. PARIKHANSING. 

[305 OF 1920.] 

1921.  APRIL 29, MAY 12.  BEFORE DALTON, J. 
 

Trespass—Cattle straying—Ownership of land—Magistrate's court—
Jurisdiction—Question in respect of title to immovable property—Petty Debts 
Recovery Ordinance, 1893, s. 3. 

Appeal from a decision of the stipendiary magistrate of the North 
Essequibo judicial district (Mr. H. T. King). The plaintiff Roach claimed 
the sum of $100 as damages for the trespass of defendant’s cows on his 
land at Dartmouth, Essequibo. The defendant denied that the crops 
damaged, or the land upon which they grew belonged to the plaintiff. The 
magistrate found for the plaintiff and gave judgment for the amount 
claimed. 

The defendant Parikhansing appealed. The reasons of appeal and other 
facts sufficiently appear from the judgment below. 

J. A. Luckhoo, for the appellant.  
E. M. Duke, for the respondent. 
DALTON, J.: This is an appeal from a decision of the stipendiary 

magistrate of the North Essequibo judicial district. In the action before him 
the plaintiff Roach claimed the sum of $100 as damages for losses said to 
have been caused to him as a result of cattle, the property of defendant, 
straying in and damaging his growing crops at Dartmouth, Essequibo. on or 
about July 14th, 
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1919. The magistrate gave judgment for the plaintiff in the sum of $100 
and costs. 

The grounds of appeal are numerous, but the only one that respondent's 
counsel was called upon to deal with was the question of jurisdiction. It is 
urged on appeal that a bona fide question arose in the action in respect of 
the title to immovable property, that the right of plaintiff to the land upon 
which his provisions were said to be growing was in dispute between him 
and a third party named George. 

At the close of the case before the magistrate but before decision was 
given, it appears from the record that the solicitor appearing for defendant 
asked that judgment be entered for the defendant on the ground, amongst 
others, that, in the words of the record "title to land in question. Defendant 
(presumably an error for plaintiff) must have a good title. Plaintiff not 
entitled to take action in this case as equitable title vested in Fred George." 
The evidence is very long and the record is not easy to follow, but it seems 
that this objection must be divided into two parts, first, as regards the prior 
title of plaintiff himself to the land, and, secondly, as regards the alleged 
sale to George. 

In cross-examination plaintiff was asked numerous questions as to his 
ownership and it is quite clear that as between himself and his or his wife's 
co-heirs certain property was held by them in undivided interests. For the 
purposes of convenience as often happens the parties seem to have taken 
specific portions of the land, although there was no proper sub-division. 
Then some of the heirs appear to have disposed of their interests to George. 
Plaintiff, however, still retained his interest and planted the specific portion 
that was apparently allotted to him. There were disputes apparently 
amongst some claimants to the land, but those disputes do not affect 
plaintiff's rights. With respect to the first part of the objection it seems to 
me that so far as the action between him and defendant is concerned no 
question as to incorporeal rights or any title to immovable property arises. 
The case is somewhat similar to that of Austin v. Austin (A.J. March 25th, 
1901) in which the defendant denied plaintiff's title to the immovable 
property in respect of which the plaintiff's claim was made. As there, so 
here, no question of title is involved in the claim to be decided by the 
magistrate, so as to oust his jurisdiction. 

But did not plaintiff dispose of his interest to George? It does not 
appear to be so. George did purchase an interest in the property from 
Letitia Lewis and others, but not plaintiff's share or his wife's share. The 
portion or beds allotted to him adjoined plaintiff's portion. That, as the 
magistrate points out, is clear from the action of George himself which 
corroborates the plaintiff's evidence. 
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The words of the ordinance as to the extent of the magistrate's 
jurisdiction are as follows 'the court shall not have cognizance of my action 
in which any incorporeal right, or the title to any immovable property is or 
may be in question.' These words have been held to mean really and bona 
fide in question. Whether or not any such question arises must of necessity 
be decided after hearing evidence. As soon as it so appears from the 
evidence the jurisdiction of the court is ousted. Evidence as I have said was 
led by plaintiff as to his ownership and he was cross-examined at 
considerable length. He purported to show how he came to hold the land on 
which the trespass was committed. Evidence was led in corroboration. 

When the defence is opened the witness George is called and he says 
the land that plaintiff claims is his and he purports to produce a receipt 
showing he had purchased it. But it seems quite impossible to say that the 
receipt supports his allegation. The mere assertion by George that he 
purchased the land is not sufficient to oust the magistrate's jurisdiction. The 
latter must enquire into so much of the case as is necessary to satisfy him 
on that point. Each case must depend upon its own circumstances (Lilley v. 
Harvey 17 L.J. Q.B. 357). It is subject for remark here that no question as 
to jurisdiction is raised until the close of the evidence, and not, as might 
have been expected, after the evidence which defendant alleged raised the 
question of title was given. It also appears that any interest that George 
purchased was an individual interest, and it is clear that plaintiff sold him 
nothing. Hence I agree that on the facts, so far as the action before him was 
concerned, the magistrate was correct in coming to the conclusion that his 
jurisdiction was not ousted. It is difficult to define the limit to which his 
enquiry may go, but as pointed out here no question of jurisdiction or want 
of jurisdiction was raised until the conclusion of the hearing. 

The remaining reasons of appeal relate to the magistrate's findings on 
the facts. As there was evidence to support his findings to the ownership of 
the cattle, the cause of the damage, and the amount, his decision in respect 
of them must stand. The reason of appeal that plaintiff was bound to fence 
his land as he resided in a "cattle" district was not pressed. Mr. Luckhoo 
referred to the case of Pathansing v. Bentley (A.J., Nov. 26th, 1904) but he 
expressed doubts as to whether the law there laid down on this point was 
now law. In any case the evidence does not conclusively show what kind of 
district (if they can be distinguished) the parties lived in. 

The appeal will therefore be dismissed and the decision of the 
magistrate confirmed with costs. 

Appeal dismissed. 



 55
HUGHES v. BENJAMIN & ANR 

HUGHES v. BENJAMIN & ANR. 

[13 OF 1921.] 

 1921.  MAY 27.  BEFORE DALTON, J. 

Criminal law—Larceny—Ownership of property stolen—No direct proof of 
loss—Evidence 

Appeal from a decision of the stipendiary magistrate of the 
Georgetown judicial district (Mr. G. R. Reid). The defendants were 
charged with the larceny of sugar, and were convicted. They appealed. 

The facts and reasons of appeal are sufficiently set out in the judgment 
below. 

E. P. Bruyning, for the appellants. 

H. C. F. Cox, Asst. to A. G., for the respondent. 

DALTON, J.: The appellants were charged before the magistrate with 
the larceny of half a bag of sugar alleged to be the property of "the New 
Friends, Ltd". They were convicted and now appeal. The principal reason 
of appeal argued was that there was no proof of larceny, in that there was 
no proof that the company in question had lost any sugar, or that the sugar 
in question belonged to the company. 

The facts proved to the satisfaction of the magistrate were as follows: 
The accused were employees on a sloop 'Daylight'. On December 23rd, a 
cargo of sugar, the property of the company, was landed from the sloop at 
the company's stelling. The unloading being completed the sloop was 
moved to Holmes stelling, some distance away. There the two accused 
removed from the sloop half a bag of sugar which was then placed on a 
donkey cart. The driver was ordered by the first accused to take it to "the 
Railway Bar", and that he would be "coming just now". Meanwhile the 
accused had been watched by a youth named Thomas who, it is admitted, 
had a grudge against one of the accused. He notified the police of what he 
had seen and the cart was stopped. It was taken back to the stelling where 
the accused denied all knowledge of it. The evidence of the witness Hinds, 
and of the cartman corroborated however the evidence of Thomas. 

The evidence as to the ownership of the sugar was given by the 
secretary of the company. He stated that the cargo of the sloop was the 
property of the company. Evidence was also given to the effect that the 
sugar in the bag on the cart was similar to the sugar of the bulk cargo. This 
latter evidence, as the magis- 
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trate points out, would not be sufficient evidence standing alone, but taken 
with the remaining facts which were proved to the satisfaction of the 
magistrate, there was in my opinion abundant evidence to warrant the 
conviction of the prisoners. The fact that there was no direct proof that the 
company had lost any sugar has been strongly urged by appellants' counsel 
as a reason for the acquittal of the accused, larceny being charged. But on 
the authorities cited, he admits the ownership may be proved by 
circumstantial evidence. I cannot agree, as he urges, that this is a case of 
mere suspicion only. The magistrate was in this case entitled to infer from 
the facts which were satisfactorily proved, the remaining fact, i.e., the loss 
by the defendant company, to complete the elements of guilt. (R. v. Burton. 
23 L.J. M.C. 52). Mr. Bruyning referred to the cases of R. v. Joiner (74 J.P. 
200) as supporting his argument, but he admitted that the suppositions 
which he put forward in this case as possibly explaining the presence of the 
sugar at Holmes stelling were not consistent with the facts proved. There 
was evidence of larceny to go to the magistrate and, on his findings, the 
convictions most be affirmed. The appeal is dismissed with costs. 

Appeal dismissed. Convictions affirmed. 
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[50 OF 1921.] 

1921,  MAY 27.  BEFORE DALTON, J. 

Appeal—Surety to prosecute appeal—Recognizance—Withdrawal of surety—
Issue of commitment warrant—Disappearance of defendant—Magistrates' 
Decisions, (Appeals.) Ordinance, 1893, s. 16. 

Appeal from a decision of the stipendiary magistrate of the 
Georgetown judicial district (Mr. G. R. Reid). The appellant Dos Ramos 
was convicted on January 22nd on a charge of receiving stolen property 
knowing the same to have been stolen, and was sentenced to three months' 
imprisonment with hard labour. He appealed on the ground that the 
evidence did not support the conviction. 

M. J. C. de Freitas, for the appellant. 

H. C. F. Cox, Asst, to A.G., for the respondent. 

Objection was taken to the hearing of the appeal on the ground that the 
provisions of the law in respect of security had not been complied with. 
The objection was upheld. 
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DALTON, J.: In this case a preliminary objection is taken by Mr. Cox 
against the appeal being heard. From the record it appears that the appellant 
was convicted on January 22nd last. On the same day he entered into a 
recognisance before the magistrate with a surety for the due prosecution of 
the appeal,  in conformity with the provision of s. 16 of the Magistrates' 
Decisions (Appeals) Ordinance 1893, as amended. On January 27th, the re-
cord shows the surety withdrew, and on the next day the magistrate issued 
a commitment warrant against the appellant. Meanwhile the latter had 
disappeared and his counsel states he does not know where he is, but that 
he has probably left the colony. 

The objection taken is that there is now no security as required by law 
to prosecute the appeal. The magistrate allowed the surety to withdraw 
without production of the person for whom he was standing security. The 
appellant is not in custody, and has not himself complied with the 
requirements of the ordinance. 

Mr. de Freitas, for the appellant, urges that the magistrate had no right 
to release the surety after the recognizance was completed, although he 
admits that in practice such right has been frequently exercised. I agree 
with him that, if the right exists and is made use of, it should be conditional 
on the production of the body of the appellant. I am not prepared to say that 
the practice heretofore followed is unlawful or contrary to the provisions of 
the Magistrates' Decisions (Appeals) Ordinance. It is in any case a most 
convenient practice. If the right to release a surety exists, it, in my opinion, 
cannot be said that the right has not been exorcised because the magistrate 
releases the surety but unwisely omits to require the production of the 
appellant. It might well have been argued, the matter of a surety being 
entirely within the discretion of the magistrate, that the bond still stood 
even after the release of the surety, but for the fact that a commitment 
warrant was issued by him. That clearly shows that the magistrate was not 
satisfied with a recognizance without a surety. 

The objection taken is, I think, a good one, and the requirements of the 
law in respect of security not having been given effect to by appellant, the 
appeal must be dismissed with costs. 

  Objection upheld. Appeal dismissed. 
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CO., LTD. 

 CHOLMONDELEY v. THE ESSEQUIBO MOTOR BUS 

CO., LTD. 

[60 OF 1921.] 

1921. MAY 19. BEFORE BERKELEY, J. 

Appeal—Magistrate's court—Finding of fact by magistrate—Evidence. 

Appeal from a decision of the stipendiary magistrate of the North 
Essequibo judicial district (Mr. H. T. King). Plaintiff claimed the sum of 
$100 for wages alleged to be due to him from the defendant company. 
Judgment was given in his favour for the sum of $45 and costs. From that 
decision the defendant company appealed. 

E. M. Duke, for the appellant company. 

J. A. Veerasawmy, for the respondent. 

BERKELEY, J.: This appeal is from the decision of the stipendiary 
magistrate of the North Essequibo judicial district. The plaintiff claims 
$100 as assistant secretary of the company, being seven months' salary at 
$15 per month ($5 abandoned) and the magistrate entered judgment for $45 
and costs. 

The magistrate found that, although he called himself "assistant 
secretary," he was a clerk employed by one of directors on 9th May for the 
balance of the month to collect money due for gasolene and that he 
continued to collect until early in August. 

The evidence shows that the secretary paid plaintiff out of his own 
salary $15 per month, as he found he was unable to devote all his own time 
to the business of the company. 

When it was decided to discontinue the sale of gasolene one of the 
directors asked plaintiff to collect till the end of month the money 
outstanding. 

The minute book of the company is produced. It has no reference to 
plaintiff's employment in any capacity. I am loath to interfere with the 
finding of a magistrate on facts, but I can find no evidence that plaintiff 
was entitled to any remuneration from the company. 

The appeal is allowed and judgment entered for the appellant company 
with costs. 

Appeal allowed. 
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PALMER v. LOCAL GOVERNMENT BOARD. 

[79 OF 1921.]  

1921.  MAY 28.  BEFORE SIR CHARLES MAJOR, C.J. 
Local Government—Removal from office of overseer by Board—Judicial 

proceeding— Notice of proceeding—Audi alteram partem—Loc. Gov. Ord, 1907, 
sec. 18 (2) (b). 

The Local Government Board, being dissatisfied with the decision of a Local 
Authority upon inquiry into charges against P., an overseer, itself held an 
inquiry into the charges under the 18th section of the Local Government Ord., 
1907, not however by way of review of the decision under sub-section 2 (a), but 
by independent inquiry under sub-section (2) (b), and dismissed P. from office. 
P. had no previous notice of the inquiry or opportunity of being heard thereon. 

Held, that the inquiry by the Board was a judicial proceeding whereby P. had 
been deprived of his office, and, having been held without affording P. an 
opportunity of being heard thereat the sentence of deprivation must be set aside. 

Semble that a review of the Local Authority's decision under sub-section (2) 
(a) would also have been a judicial proceeding of which notice must have been 
given to P. 

Appeal from a decision of the stipendiary magistrate of the West Coast 
judicial district who dismissed a claim by the appellant, Palmer, for damages 
for wrongful dismissal. 

A. V. Crane, solicitor, for the appellant. The inquiry by the Board was 
not a review of the Local Authority's decision under sub-section 2 (a) of 
section 18, but a separate and independent inquiry by the Board itself upon 
specific charges against Palmer under sub-section (2) (b). That was a judicial 
proceeding, and Palmer was given no opportunity of being heard thereat. He 
has been deprived of office as overseer. The decision ought not to stand. Doe 
v. Gartham (8 Moore, 368); Fisher v. Keane (11 C.D. 353), a case of 
expulsion of a member of a club committee without hearing the member. 

He was stopped, and H. Cox, Asst. to A. G., for the respondent Board, 
submitting to the Court's order. 

SIR CHARLES MAJOR, C.J.: The Local Government Ordinance, 1907, 
gives the Board powers of two kinds; the first is that of reviewing an order or 
a decision of a village council, or country authority, etc., and by resolution 
declaring the order or decision invalid; the second is that of for good cause 
removing from office sundry officers. In this case there had been an inquiry 
into allegations of dereliction of duty by the appellant, recommended (or 
directed) by the Board. I assume, though the evidence is not clear on the 
point, that Palmer was heard on that inquiry. The Local Authority 
reprimanded him. With that conclusion of the matter the Board was 
dissatisfied, and could have invoked its power of review, but chose to adopt 
the alternative course of sitting itself to consider Palmer's case on two 
specific charges. 
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That these charges were the same as had been preferred against Palmer on 
the inquiry by the Local Authority does not affect the question. But of the 
Board's inquiry Palmer knew nothing until he was informed by letter from 
the secretary of the Board that it had been held and that he was dismissed 
from office. Audi alteram partem; that is a principle "as old as Seneca, as 
fresh as yesterday," and enunciated in many cases, of which those cited by 
Mr. Crane are but two. I may add Bonaker v. Evans (16 Q.B. Rep. 162) and 
Capel v. Child (2 Cr. & J. 558). The inquiry by the Board was a judicial 
proceeding, and Palmer must have been heard thereon before he could be 
deprived of office. Mr. Cox very properly submits to the order I shall 
make, which is that execution of the judgment of the magistrate be stayed, 
that the order of the respondents   that the appellant be dismissed 
from office be set aside and that within fourteen days from the date of this 
order the respondents do hold, after due notice to the appellant, a fresh 
enquiry into the subject matter of the charges set forth in the letter of the 
secretary of the Hoard to the appellant, dated October 15th, 1920, 
otherwise the judgment of the magistrate must be set aside without 
affecting or prejudicing any further proceeding by either party to this 
appeal after any fresh enquiry as aforesaid has been he 

The respondents must pay the appellant his costs of this appeal in any 
event 

Appeal allowed. 
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[161 OF 1921.] 

1921. JUNE 2. BEFORE BERKELEY, J. 

Criminal law—Administering poisonous drug to animal—Summary 
Conviction offences Ordinance, 1893, s. 189—Evidence. 

Appeal from a decision of the stipendiary magistrate of the East Coast 
judicial district (Mr. J. H. S. McCowan). The defendant Correia was 
charged by the complainant Edwards with unlawfully and wilfully 
administering some injurious substance to a dog, contrary to the provisions 
of s. 189 of the Summary Conviction Offences Ordinance, 1893. 

The defendant was convicted, and now appealed from that conviction. 

J. A. Luckhoo, for the appellant 

E. F. Fredericks, for the respondent. 
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BERKELEY, J.: This appeal is from the decision of the stipendiary 
magistrate of the East Coast judicial district, who convicted defendant that 
he did wilfully and unlawfully administer injurious substance to a dog. 
(Ord. 17 of 1893, s. 189). 

The reasons of appeal are that the magistrate was wrong on the law and 
on the merits. 

The evidence shows that the dog had bitten the appellant's sister and on 
the respondent's sister (Westmoreland) going to his shop with the dog on 
the 7th March the dog remained behind in the shop. She says that she 
looked back and saw appellant give a bit of bread to it—that it ran out 
howling from the shop, fell down and a piece of bread came from its 
mouth. Appellant said he had done it and she could do what she liked. Soap 
water was given to it; it vomited bread and blood, and died on the spot. 
Two days after the occurrence the respondent herself went to the appellant 
with two boys (one the adopted son of her sister Westmoreland and the 
other his companion). She asked appellant why he had poisoned the dog. 
These three witnesses say that he admitted killing the dog and said he had 
done so because it had bitten his sister. 

In behalf of the appellant, Davidson, bailiff of the East Coast, is called. 
He says that he was in the shop on the day in question (this is admitted by 
Westmoreland), and two or three persons came in and said the dog was 
dying on the other side and that defendant (now appellant) must have given 
it something to eat. He identifies Westmoreland as one of these persons, he 
says that no one mentioned bread having been given—that as a rural 
constable he made inquiries and people said that the dog had bitten his 
sister and that was why it was killed—that appellant denied it. He adds that 
many dogs had died recently suddenly in the district. 

The appellant says that one of the dogs had bitten his sister on that day, 
that Westmoreland and others came and said dog poisoned from this shop, 
that he said he knew nothing about it. On the Wednesday respondent came 
and told him the same thing.  

The magistrate in the course of his decision says that the bailiff's 
evidence was not conclusive enough for him to decide anything. I do not 
understand this. He is the only disinterested witness and if he was speaking 
the truth he exonerated appellant. The magistrate further says, "I must 
admit the case for the complainant could have been stronger in the calling 
of the East Indian, Goliah, the reporting to the station and the keeping of 
the bread for examination." I agree with him and although sitting as a 
magistrate I should have found for the appellant on the facts yet I am not 
prepared to say that it was  not open to the 
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magistrate to adopt the view he did. The decision must be affirmed. The 
magistrate imposed the full penalty of $25. 

Under all the circumstances set out I reduce the fine to $10, and make 
no order as to costs. 
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[29 OF 1920. BERBICE.] 

1921. MAY 12, JUNE 2. BEFORE BERKELEY, J 

Immovable property—Disputed boundaries—Diagram—Failure to obtain 
title —Subsequent letters of decree to other party. 

Claim by the plaintiff Mary Bartrum, assisted by her husband, for 
declaration of that she is entitled to the possession of certain portions of 
lots 13, 14, and 15. of plantation Voortung, Canje, Berbice. She based her 
claim on letters of decree dated May 20th 1915. The defence was that the 
land in dispute was part of lot 2, the property of defendant. 

E. A. Luckhoo, solicitor, for the plaintiff. 

J. A. Abbensetts, for the defendant. 

BERKELEY J.—Plaintiff claims a declaration that she is entitled to the 
whole of lots 13, 14 and 15 part of Pln. Voortung as described and set out 
in her statement of claim which lands she alleges have been encroached on 
by the defendant who is the owner of front lot No. 2. 

I find that plaintiff paid the balance of purchase money for these back 
lots (13 to 30) on 25th March 1915—the very day on which by a "friendly 
suit" she purchased at execution sale these lands. In her letters of decree 
dated 20th May 1915 the said lots are described as being laid down and 
defined on a diagram of plantation Voortung dated 28th February l889. 
This diagram shows the lots as claimed by plaintiff. 

I further find that the front lot No. 2 was purchased by La Fleur Smith 
from Henrietta Smith attorney of the heirs of F. Nicolay—who are 
admitted to have been the owners of the plantation Voortung—on 22nd 
August 1904. She did not obtain transport but was placed in possession of 
land from the public road to a trench on lot 15. She sold this land to the 
defendant and in order to obtain title another "friendly suit" was brought 
and 
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the defendant purchased the said lot at execution sale. She obtained letters 
of Decree on 6th October 1919 for "Lot No. 2 in Sheet Anchor in the Sheet 
Anchor country district." 

I am satisfied that at a time later than 28th February 1889, the 
purchaser of lot 2 and other purchasers of other front lots were given as 
their northern boundary the trench which does not appear on the diagram 
referred to in plaintiff's letters of decree, and although the original 
purchaser of lot 2 was promised transport of this extension nothing further 
was done. 

I endeavoured to bring about a settlement but plaintiff through her 
husband was obdurate and would have her "pound of flesh." This is the 
result of those "faked actions" which are so common in this colony. 

I am reluctantly forced to enter judgment for the plaintiff. Defendant is 
ordered to remove her buildings within 12 months from the date of this 
order. I make no order as to costs. 
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[265 OF 1920.] 

1921. JUNE 6. BEFORE SIR CHARLES MAJOR, C.J., AND 
BERKELEY, J. 

Fortune telling —Evidence of act not mentioned in the charge—Systematic 
course of conduct—Police trap—Corroboration. 

Appeal from a decision of Dalton, J. (a) confirming a conviction of the 
appellant Floris by the stipendiary magistrate of the Georgetown judicial 
district. 

E. G. Woolford, K. C., for the appellant. 
H. C. F. Cox, Asst. to A.G. for the respondent. 

On the application of counsel for the appellant leave was given to 
withdraw the appeal, appellant to pay the costs of the appeal. 

Appeal withdrawn 
(a) Reported at 1920 L.R.B.G. 145. 
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BARROW v. THOMAS.  

[80 OF 1921.]  

1921. MAY 20, JUNE 6. BEFORE BERKELEY, J. 

Criminal law —Unlawful possession of property reasonably suspected to have 
been stolen— Evidence of statements explanatory by accused in answer to 
questions by constables—Value of such evidence—Explanation to the satisfaction 
of the Court—Conviction of larceny on charge of unlawful possession—
Procedure. 

Appeal from a decision of the stipendiary magistrate of the East Coast 
judicial district (Mr. J. H. S. McCowan). The defendant Thomas was 
charged with having in his possession a number of coconuts, to the value of 
$10.88, reasonably suspected to have been stolen, contrary to the 
provisions of section 96 of the Summary Conviction Offences Ordinance 
1893, as amended. The magistrate convicted him and sentenced him to pay 
a fine of $80, or in default, to two months imprisonment with hard labour. 

The defendant appealed. The reasons of appeal and necessary facts are 
sufficiently set out in the judgment. 

P. A. Fernandes or the appellant. Thomas. 

H. C. F. Cox, Asst. to A. G., for the respondent. 

BERKELEY J.: This appeal is from the decision of the stipendiary 
magistrate of the East Coast Judicial District, who convicted the defendant 
that on the 16th August, 1920, he did have in his possession 272 coconuts 
of the value of $10.88 reasonably suspected of having been stolen. 

The substantial reasons of appeal are that the magistrate had no 
jurisdiction inasmuch as the charge should have been for larceny and not 
for unlawful possession, and (2) that in point of law the whole procedure 
adopted by the police in this matter of taking upon itself the function of the 
Court, and in indulging in a systematic course of questioning is 
unwarranted, irregular and illegal. 

The evidence shows that Elias, a dealer in coconuts, saw appellant on 
August 15th about 4 to 5 p.m. take a quake on his back to Mrs. Henry's 
house, they talked. Daniel Henry, her son, joined them, they talked. Daniel 
Henry noticed Elias touch appellant, who moved away. Next morning 
(16th August) about 5 a.m. Elias saw appellant come in a boat to Henry's 
spot with coconuts. Appellant shouted "Hi" whereupon Mrs. Henry, Daniel 
Henry, Edna, her granddaughter, and Isaacs, her grandson, came out and 
removed the coconuts into Henry's house. Appel- 
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lant left and the grandson Henry took the boat aback. Elias reported to Reis 
(since deceased) the manager of Belfield coconut estate, property of Mr. 
Fernandes. Reis in his turn reports to respondent, who accompanied him to 
Henry's house. Henry was found making oil and some 270 odd coconuts 
were found in her kitchen some on the ground and some in bags. Instead of 
charging the person found in possession the respondent seeks information 
from her and in consequence of what he is told he goes to appellant and 
questions him. Appellant told him "something" which causes him to see 
Mrs. Alfred who also tells him "something." He then brings appellant and 
Mrs. Alfred together. He questions appellant, who repeats the "something" 
he had already told him, viz.: that the coconuts he had sold to Henry he had 
got from Mrs. Alfred, whereupon according to respondent Mrs. Alfred said 
that she never gave appellant coconuts that morning to sell for her and that 
about 2 or 3 months ago he picked from her bed. This is clearly the 
"something" she had told him when interviewed by herself, Mrs. Alfred 
admits the first part of respondent's statement and denies the second part; in 
addition thereto she says she stated that appellant always picked her nuts 
and in answer to respondent she denies that she told him Mrs. Henry had 
come to her that morning and asked her to say she had given the coconuts 
to appellant to sell. The respondent says that he never suspected appellant 
until he was questioned in the presence of Mrs. Alfred. Here is an 
admission that, but for the answers given to questions put by respondent, 
appellant would not have been suspected, although it seems that suspicion 
as to both Henry and appellant ought to have arisen from the time he 
received Reis's report and found the coconuts in Henry's house. 

As to the admissibility of these answers to questions put to a person 
who is suspected of having stolen things in his possession the magistrate 
refers to Rex v. Voisin (118 L.T.R., 654). In that case it was known that a 
crime had been committed, whereas in a charge for unlawful possession 
there is only suspicion as to an offence having been committed. This 
distinction is dealt with by Hill, J. in Benn v. Davis (1918 L.R.B.G. 13) 
where he says: “I have no desire to hamper the police in the execution of 
“their duties, but merely desire to require them to perform their duties in 
“accordance with what is equitable and proper. I differentiate entirely as to 
“proper method of enquiry to be pursued by the police where a person has 
“been found committing an offence or in possession of stolen goods and 
“when a person is in possession of an article which a policeman suspects is 
“stolen or unlawfully obtained. In the former case a policeman has a 
“greater latitude than in the latter and this must always 
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“be borne in mind in considering evidence tendered in the magistrate's 
“court”. On page 15 the learned judge points out (in view of local decisions 
in cases of unlawful possession where it must be remembered the burden of 
proof is entirely different to the ordinary cases) the limit to which the 
police should go. The direction therefore in this case would be to the effect 
'you are suspected of having been in possession of stolen cocoanuts and I 
intend to charge you.' Having cautioned him anything he chooses to say 
would be admissible in evidence against him. 

In Adams v. Chedda (1916, L.R.B.G., 29) Major, C.J., said: “As the 
“Court of Appeal has already pointed out. in cases of this kind we are 
“dealing with an enactment which clearly contemplates a defendant 
“charged with unlawful possession explaining, if he can, that possession, 
“not to the satisfaction of police officers in advance (and often it seems in 
“aid) of the charge, but to the satisfaction of the Court when he is before 
“the Court thereon; magistrates therefore should attach but little value to 
“evidence consisting of answers to enquiries touching possession put by 
“constables to persons suspected of offences even though the constables 
“may not have infringed the rules relating to that evidence. Acting on the 
“principle myself I exclude from my mind evidence to this kind here and 
“consider only that obtained and given apart from it.” In Prithipal v. 
Carroll (1917, L.R.B.G., 119) Dalton, J., cites this passage with approval. 
In Baldeo v. Pollard (1915 L.R.B.G. 171) I laid down the procedure to be 
adopted, and Major, C.J., stated in his decision that he agreed with that 
view. In Collins v. Young (1918 L.R.B.G., 88), I referred to Baldeo v. 
Pollard (supra) and Ramkellawan v. Barrow (1915 L.R.B.G., 163) and 
pointed that as decisions of the Full Court, it was the duty of a magistrate 
to follow them. I added that disregard of these directions— more than once 
laid down—will vitiate the proceedings which otherwise might be in order. 
A judge is bound by the decision of the Full Court and a magistrate equally 
so by a decision of the Supreme Court. It is to be regretted that a magistrate 
should consider and give weight to a certain class of evidence tendered in 
cases of "unlawful possession'' which every member of the present judicial 
bench excludes from consideration. 

I agree with the submission of counsel that the offence with which 
appellant ought to have been charged was larceny. Every element 
necessary to constitute the offence was present. Adams, the ranger at 
Belfield coconut estate, the property of Mr. Fernandes, says in effect that 
on 16th August he found coconuts missing from the last empolder of this 
estate, from the young bearing trees. They had not been picked for estate. 
Estate 
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people use a knife. Trees showed nuts wrung from them. Estate had picked 
previous Saturday (14th August). Estate picks daily bed by bed. Coconuts 
stolen from a bed which was three beds away from last bed picked by 
estate—last nuts picked were similar to those in court. These nuts appeared 
to have been picked day before. The respondent says that as no one else 
claimed these nuts he gave them to Mr. Reis, who claimed them for Mr. 
Fernandes. He was satisfied from the statement of Reis and Adams that 
they belonged to Mr. Fernandes—that Reis identified them (in presence of 
appellant). It is true that Adams, the ranger, admitted in cross-examination 
that they might have come from any other place but this was not sufficient 
to cause a doubt as to the facts already set out. 

Under Ordinance No. 13 of 1915 a new sub-section is added to No. 12 
of 1913, s. 41, which provides that where "unlawful possession" is charged 
and the evidence establishes . . . . larceny . . . . the complaint should not be 
dismissed but the defendant may be convicted of such larceny. Hill, J., in 
Benn v. Davis (supra) lays down that at the close of the case for the 
prosecution the magistrate should inform the defendant that the evidence 
establishes larceny and then call for his defence (if any). I agree with this 
as it is not consistent with British justice to call upon a defendant to 
account for possession and then convict him out of his own mouth. See 
Rayner, C.J., in Martin v. Calder (1914 L.R.B.G., 16) and Major, C.J., in 
Charles v. Wong (1916 L.R.B.G., 156). 

The evidence of Elias shows that the Henry family who removed the 
coconuts from the boat (apparently their property) were receivers of the 
coconuts well knowing them to have been stolen. It is difficult to 
understand how they escaped prosecution. 

The appellant called no witnesses and I am prepared to send this case 
back to the magistrate to take evidence for the defence and deal with the 
case on its merits. Counsel for the appellant states that he does not intend to 
call witnesses. I therefore deal with it under Ordinance No. 13 of 1893 (s. 
31 (1) (c) ). 

I set aside the decision of the magistrate and convict appellant of 
larceny and order him to pay a fine of $40 with costs, and in default of 
payment, one (1) month's hard labour. 

[NOTE:—An appeal to the West Indian Court of Appeal lodged in this 
case. Ed.] 
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PLUMMER v. SHEONANDAN. 

[95 OF 1921.] 

PLUMMER v. RAGNATH. 

[138 OF 1921.] 

1921. MAY 27, JUNE 18. BEFORE SIR CHARLES MAJOR, C.J. 

Master and servant—Agricultural labourer—Breach of contract of service—
Duration of contract— Reasonable cause—Employers and Servants Ordinance, 
1853, ss. 3, 8. 

Appeals from decisions of the stipendiary magistrate of the West Coast 
judicial district (Mr. C.H.E. Legge). By agreement the appeal in Plummer 
v. Ragnath alone was argued, the decision therein to cover both cases. 

The defendants were charged by the plaintiff; an overseer at Plantation 
Leonora with absenting themselves from service without reasonable cause, 
being agricultural labourers residing on the said plantation under a monthly 
contract of service, contrary to the provisions of section 3 of the Employers 
and Servants Ordinance, 1853. They were convicted by the magistrate and 
now appealed. All further necessary facts sufficiently appear from the 
judgment. 

J. A.  Luckhoo, for the appellants. 

H.C. Humphrys, for the respondent. 

SIR CHARLES MAJOR, C.J.: The defendants were charged for that they 
being under a monthly contract of service did absent themselves therefrom 
without reasonable excuse. The offence is created by the 3rd section of the 
Employers and Servants Ordinance 1853, which enacts that any person, 
who, having entered into the service of an employer under any contract, 
absents himself therefrom, except for reasonable cause, shall be punishable 
by fine. The charges were two of some others, all involving the same facts 
and raising the same questions of law for consideration questions stated by 
counsel on both sides of the appeals against the defendants' convictions, to 
be of importance as much to employers as to labourers in the colony, where 
there has existed a widespread and settled impression of the legal incidents 
of contracts between employers and labourers generally made in 
circumstances identical with   those appearing from the evidence here. 

The facts established by that evidence—which are not in dispute—are 
that the defendants, at some time not actually 
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proved, but certainly nine months before the 20th January, 1921, were 
received, upon their application, into the service of the management of the 
Leonora plantation as labourers. In that service, in January, 1921, whatever 
its character, the defendants were abiding. In accordance with the Leonora 
scheme of employment, the defendants received free housing 
accommodation medical attendance in sickness, and certain other benefits 
and advantages such as reduction of estate charges in connection with rice-
growing and agistment of cattle. On the 19th January the defendants with 
other labourers, in the accustomed distribution of work on the plantation, 
were given, and they performed certain job work, in field 46, for which 
they were to receive payment at a rate prescribed by the employers and 
accepted by them. On the 20th January in like manner the defendants were 
given the same kind of work, in the same field, and at the same rate of 
payment as on the previous day. They declined to do it alleging that it was 
too hard for the rate of pay, and absented themselves therefrom. They have 
appealed from their conviction for so doing. 

The relationship between the employers and the labourers amongst 
them the defendants is not created nor governed by any written agreement. 
It is necessary, therefore, to determine that relationship and its legal 
incidents by reference to the evidence as to the understanding and intention 
of the parties existing at the time of the defendants refusal to do the work, 
that is to apply the principle stated by Bowen, L. J., in the Moorcock (14 
P.D. 64) "and find the implication to be drawn from the contract raised 
from the presumed intention of the parties with the object of giving to the 
transaction such efficiency as both parties must have intended that at all 
events it should have." I set down therefore, those parts of the evidence of 
the witnesses on both sides that seems to me to bear on the understanding 
and intention of the parties. 

Henry Plummer, an overseer on the plantation, after testifying to the 
residence of Ragnath there and his receipt of the advantages and benefits I 
have already mentioned, stated: "These facilities allowed defendant so that 
his labours may be given to the estate; not given to anyone except a 
resident labourer on the estate. No person working elsewhere than on and 
for the estate is allowed these facilities. Defendant is not paid a fixed sum 
he is paid what he earns. We are bound to give defendant work on six days 
in a week, but such work is job work, and he is paid for job work done. 
Work given defendant on 19th January was at a fixed price and he 
completed it the same day. Next morning I offered similar work, which 
was job work and told him same 
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work, same pay. Defendant and others made no remark to me about price." 
Francis Thornhill, deputy manager, confirmed Plummer. 
So much for the employers' view. What was that of the labourer? 
Neither defendant gave evidence himself, but stood upon the testimony 

of others, some of them defendants on a charge of the same character and 
in connection with the same work in field 46. Lachman said: "I did job 
work and was paid every week according to work done during the week. . . 
. . I completed job on 19.1.21. . . . I got no fixed salary. Five years ago I 
went to Leonora . . . . . I asked Mr. Daggett to give me a room and knew 
when I got a room I had to work for estate. We get things from estate and 
give our work." 

Subhan said: "I was paid by job—no fixed wages. I know when I live 
on estate must work there, and if we don't like to work there, we can give 
notice and leave. . . . When living on Leonora I know must work there and 
can't work on any other estate." 

Budhu said: "I work and live on Leonora. We work by job or by the 
day. . . . . I got free house on estate and knew I had to work for estate and I 
never refused to work for estate. The estate must and always does fix the 
price of work. When we want to leave estate we give 14 days' notice." 

Now the nature and legal incidents of the relationship between the 
appellants and their employers on the 20th January seem to me manifest 
from that evidence. When the appellants went to the plantation and asked 
for and received lodging gratis, and subsequently derived other benefits not 
extended to non-resident labourers, and began their service as field 
labourers, they entered into a contract to work for their employers at 
Leonora and not elsewhere as long as the contract lasted. In the absence or 
express agreement to the contrary, the law has stepped in and made the fact 
of entry into service signify a contract for a month, and so on from month 
to month, terminable as in the 8th section of the Ordinance is provided. 
That is the only term of the contract the law supplies. The employers were 
under an obligation to provide employment for the labourers, for these 
reasons; because the labourers could not work elsewhere, could not put an 
end to the contract save upon fourteen days notice, and were during their 
employment at call of their employers. They were not paid a salary or fixed 
wages, but for job work. Although no stipulation appears to have been 
expressly made as to remuneration for their work, and although in law, 
when services are rendered without any express contract as to remuneration 
therefor, but with the enjoyment, as here, of lodging and other benefits for 
his person 
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serving, a contract to pay for the services is not to be implied (Foord v. 
Morley, 1 F. and F. 496), the evidence here points to an understanding by 
both parties that the work was to be paid for. The rate of payment was, as 
Budhu acknowledged is always done, to be fixed by "the estate" from time 
to time. Lastly the labourers were, to put it concisely, bound to obey the 
lawful orders of their employers. 

On the 19th January the labourers were fulfilling the terms of their 
contract; they undertook and finished a job assigned to them for a fixed rate 
of payment to be made at the end of the week when the next pay day 
arrived. On the next day they declined to do the same work at the same rate 
and absented themselves from the service they had contracted to give. Was 
there any valid excuse for their action? Obviously not, for the order to do 
the work was a lawful order, and mere dissatisfaction with the rate did not 
entitle them to refuse to perform the work. There is evidence that the rate 
was reasonable; there is none that it was unreasonable, save the defendants' 
opinion to that effect. It had been accepted on the previous day. The defen-
dants' remedy, in the circumstances, is ready to hand, that is, to give notice 
to terminate their contract, just what Subhan described: "If we don't like to 
work, we can give notice and leave." And I have not gathered from Mr. 
Luckhoo's argument for the appellants, any suggestion that mere 
dissatisfaction could afford valid excuse, if there was a subsisting contract. 
It has been contended for the appellants that on the 20th morning there was 
no contract in being, that each day's job constituted a separate contract, that 
that on the 19th had been made and fully performed, and that the appellants 
did, and were entitled to, refuse to enter into another on the 20th. Not only 
have the appellants not furnished any evidence of any such special agree-
ment as that, but the evidence the magistrate had before him, abundantly I 
think, proves quite a different understanding and intention in the minds of 
the parties concerned. The magistrate, therefore, was right in holding that 
the appellants were under a monthly contract of service and unreasonably 
absented themselves from the work assigned to them thereunder. The 
appeals must be dismissed with costs. 

It ought to be unnecessary for me to add that there is nothing whatever 
in the relations of master and servant in husbandry on Leonora plantation, 
or other agricultural centres, where I have been given to understand similar 
conditions prevail, to warrant the use of such expressions as "enslavement" 
and the like, which I have heard. These are exaggerated—for the 
contractual relationship of the parties there has never been aught but free-
dom. 

[NOTE.—An appeal to the West Indian Court of Appeal has been 
lodged in this case.] 
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  REX v. DAVIDSON. 

REX v. DAVIDSON. 

1921. FEBRUARY 21. BEFORE SIR CHARLES MAJOR, C.J. 

Criminal law—Reservation of questions of law for opinion of Court—What 
are questions of law—West Indian Court of Appeal Ordinance, 1921, s. 4. 

Application to the court for arrest of sentence and to reserve for the 
consideration of the Court of Appeal certain questions stated to be of law, 
which had arisen on the trial and conviction of the prisoner for murder. 

The questions asked to be reserved are sufficiently set out in the 
judgment below. 

F. E. Waldron, for the applicant, 

H. Josephs, K.C., Actg A.G., for the Crown. 

SIR CHARLES MAJOR, C J.: The defendant has been convicted of the 
murder of Sydney Outram, and moves the Court that I should reserve 
certain questions, stated to be questions of law which have arisen on the 
trial, for the consideration of the Court of Appeal. The application is made 
under the provisions of the West Indian Court of Appeal Ordinance, 1921, 
which repealed but re-enacted the provisions of the Indictable Offences 
Procedure Ordinance, 1893, section 177. 

The first question is whether I did not misdirect the jury in reading to 
them a certain passage (or certain parts of it) in Archbold's work, quoting, 
from the report in Cox's reports of Reg. v. Wainwright, an expression of 
opinion by Cockburn, C.J., as to the degree of importance to be attached to 
variations between the deposition of a witness and his evidence at the trial, 
with which I expressed my humble concurrence. Expression of a judge's 
opinion on the weight to be given by the jury to evidence before them is 
not a direction at all, since that opinion may receive just so much attention 
from the jury as they may consider proper. They may agree with it or reject 
it as they please. On the other hand they must accept a judicial direction on 
the law applicable to the offence they are examining, either as to its legal 
constituents, or as to the legal effect of evidence given to establish it. 

Five other questions raised on the motion are, stated concisely, 
whether, in summing up the evidence in the case to the jury, I should not 
have directed them—that is, of course, directed their attention—to certain 
variations in the statements of some witnesses, to conflict of testimony in 
that of others, and to absence of evidence in support of a motive for the 
crime suggested to the jury by the prosecution as capable of reasonable 
inference. 
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As pointed out to Mr. Waldron during the argument I do not agree with 
him in his statements either as to the fact of some omissions, or to the 
extent of others, but without relying too much on one's memory, it is 
sufficient to say that the questions under consideration are not questions of 
law, and questions of law alone have I power to reserve. 

Omission by a judge to direct a jury's attention to certain details of 
evidence, omission sufficiently to emphasise certain points in the case 
either of the prosecution or defence, omission to dwell on or refer to 
conflict of testimony, or other omission to deal with particular phases of 
the evidence, being, if the omission can be regarded as misdirection, 
misdirection as to the evidence, was never a question of law for reservation 
under the Grown Cases Act, 1848, as reproduced in our ordinance relating 
to indictable offences procedure, nor is it now under our new legislation 
regarding appeals from the Supreme Court. Under the English Criminal 
Appeal Act, 1907, omissions of the kind indicated, but only upon leave to 
appeal being granted, do form a ground of appeal, as being questions of 
fact, but, as pointed out in Archbold (25th edn. at p. 324) "misdirection as 
to the evidence is not a ground involving a question of law, and leave to 
appeal is necessary." There is no appeal in this colony from a conviction 
saves by way of reservation of question of law and as I have already said 
these are not questions of law. 

The last question is whether I should not have directed—that is 
warned—the jury "not to consider the comments of the Attorney General 
on the absence of the accused from the witness-box." On that, it may be 
observed that the comment is assumed and the objection rests on the fact 
that I omitted to warn the jury to disregard it. But no question of law 
(however much of expediency in practice) arises on that omission, and it 
appears from Mr. Waldron's argument that the allegation in his affidavit is 
a loose and inaccurate method of stating his real objection, namely, that the 
prosecution in fact made the failure of the accused to give evidence the 
subject of comment, and thus infringed the statutory prohibition. That, if it 
has arisen here, is a question of law. 

The infringement, counsel for the prisoner contends, consists in the 
Attorney General stating to the jury that counsel for the accused, acting (it 
was to be supposed) an instructions by his client or information given by 
somebody else, having suggested to witnesses for the prosecution a state of 
facts, or states of fact showing that those witnesses wore giving false 
testimony, it was his (counsel's) duty to call witnesses to prove those facts, 
and drawing the jury's attention to the fact that no evidence had been given 
in defence of the charges. The Attorney General contends that in those 
statements 
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to the jury there was no transgression of the statutory direction. Mr. 
Waldron submits that they contained an implied reference to the absence of 
the accused from the witness-box. I have no kind of doubt that the 
statements contained no reference, either expressed or implied, to the 
accused, but referred solely to counsel's obligation involved in the 
observation of the well recognised principal of advocacy, that "it is 
contrary to the administration and practice of the criminal law, as hitherto 
allowed, that counsel for the prisoner should state to the jury, as alleged 
existing facts, matters which they have been told in their instructions on the 
authority of the prisoner, but which they do not propose to give in 
evidence": to which, in the circumstances of this case, I may add "or which 
they have not given in evidence." I can find, therefore, no material for the 
exercise of my discretion to reserve this question. 

And thus there are no questions of law which have arisen on the trial of 
this cause, and the application is dismissed. 
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RIKHI RAM v. CHESTER & ANR. 

[68 OF 1921.] 

1921. JUNE 11, 18. BEFORE DALTON, J. 

Execution—Application to set aside—Partnership—Levy on partnership 
property for partner's separate judgment debt—Partnership Ordinance, 1900, s. 
25—Evidence—Prima facie evidence. 

Application by the second defendant Chester to set aside writ of 
execution and levy made thereunder, as having been made on partnership 
property for a partner's separate judgment debt. 

The two defendants, Chester and James Viapree, in the action, consented 
to judgment on a promissory note for the sum of $1,094. The plaintiff 
thereupon levied execution on the judgment given. Applicant now applied 
that it be set aside as null and void, as being contrary to the provisions of s. 
25 of the Partnership Ordinance, 1900. 

J. S. McArthur, for the applicant Chester. 
E. G. Woolford K.C., for the respondent Rikhi Ram. 
DALTON, J.: This is an application to set aside a writ of execution (or in 

the alternative the levy and execution thereunder) issued on April 27th last at 
the instance of the plaintiff in the action. The action was brought against two 
defendants, of whom the applicant is one. The ground of the application is 
that the writ and the levy thereunder are null and void inasmuch as the 
property levied on thereunder is the property of a partnership, the members 
of the partnership being the applicant and one Mary Viapree, the wife of the 
second defendant in the action. 

The first matter for consideration is the procedure adopted. Respondent's 
counsel has urged that applicant is not entitled to come by motion, but must 
apply for an injunction restraining the sale. He cites no authority. Following 
the English practice (Chitty. Arch.) it is quite clear the defendant may 
proceed as he has done, although third parties in general cannot make the 
application. The procedure therefore is in order. 

In support of the application Mr. McArthur has referred to the 
Partnership Ordinance, 1900, which enacts (s. 25) that execution shall not 
issue against any partnership property except on a judgment against the firm. 
It then goes on to provide how the partner's interest may be attached for a 
partner's separate debt. 

The property taken in execution in this case is an undivided half of lot 
82, Golden Grove, and of the buildings and machinery thereon. It is not 
denied that there is a rice factory with the usual appurtenances on that lot. 
The evidence supporting the application is to the effect that lot 82 is the 
property of a partnership between applicant and Mary Viapree, that a 
business as rice-millers with a view to profit has since August.  1919, been 
carried on by the two, and 
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that respondent well knew of the existence of the partnership. That 
evidence is given, on affidavit, by applicant. 

The evidence of respondent does not deny the existence of a 
partnership, but states that he never knew of its existence. He admits that 
lot 82 was transported by him to applicant and Mary Viapree in August, 
1919, and that there was a rice factory thereon. He states, however, that he 
never intended to convey the property to Mary Viapree but to the second 
defendant, her husband. I am afraid that does not satisfy me as probable. It 
is true the promissory note on which the action was brought is signed by 
the two defendants. But until the title is set aside, if it can be so set aside, I 
must take it as it stands. 

There is in the affidavit of applicant and the title to the land and factory 
thereon, prima facie evidence of the partnership alleged. That evidence I 
take as proof of such partnership unless it is disproved by other evidence. It 
has not been disproved. In fact no attempt has, I think, been made to 
disprove it. I must therefore hold that the property levied on is partnership 
property, and the judgment not being against the firm, the levy must be set 
aside as being contrary to the provisions of the Partnership Ordinance. 

The writ which is one to levy on the property of the two defendants 
stands. It is in order, but the execution levied on the property in question 
must be set aside. 

The matter of delay in applying does not it seems to me affect the 
merits of the application, in so far as the rights of the applicant are 
concerned, but he should certainly have moved before and therefore under 
the circumstances I shall make no order as to costs. 
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[75 OF 1921.] 

1921. JUNE 10, 24. BEFORE DALTON, J. 

Animal—Negligence—Steer damaged by cow in pen—Scienter—Volenti non 
fit injuria. 

Appeal from a decision of the stipendiary magistrate of the North 
Essequibo judicial district (Mr. H. T. King). The plaintiff Chimman 
claimed from the defendant the sum of $65 for damages sustained by him 
through the loss of a steer through the carelessness and negligence of the 
defendant. The magistrate found for the plaintiff in the sum of $29 and 
costs. The defendant Khodai appealed from this decision. 



 74
CHIMMAN v. KHODAI. 

The reasons of appeal, and further necessary facts together with the 
magistrate's reasons for his decision, sufficiently appear from the judgment 
below. 

J. A. Veerasawmy, for the appellant. 

E. M. Duke, for the respondent. 

DALTON, J.: The claim of the plaintiff is one for $65 for the loss of a 
steer through the alleged carelessness and negligence of the defendant. The 
magistrate found for the plaintiff in the sum of $29, and costs. He found 
that the defendant's conduct established negligence, namely, "his failure to 
tie his cow, coupled with the small quantity of grass he gave her." He 
continues "had the cow been tied, which a reasonable and prudent man 
would have done and which was a duty he should have performed, the cow 
would never have butted the steer and this irrespective of whether she had 
grass placed before her or not." From this decision defendant appealed on 
the ground— 

(1.) That there is no evidence to show that the defendant had any 
knowledge of the mischievous propensity of the cow.  

(2.) That there was no evidence of negligence by the defendant. 
In respect of the first reason of appeal, it is not questioned that, subject 

to what is stated below, the owner of an animal is answerable for any 
damage done by it, provided it be of such a nature as is likely to arise from 
such animal, and the owner knows of it. Here a cow was put in a pen 
together with a steer. The steer was tied but the cow was loose. Food, 
grass, was put before both. The cow, having finished its grass, proceeded to 
where the steer was tied, butted and damaged it, and then proceeded to eat 
its grass. It requires no special knowledge to understand the action of the 
cow. The facts as stated show no 'mischievous propensities' not natural to a 
domestic animal. The cow did exactly what the owner must have 
anticipated if the circumstances arose which in fact arose in this case. 
Therefore the first reason of appeal fails. 

As the owner of the cow, defendant should have anticipated that the 
cow would do what in the circumstances it did do; does the evidence 
disclose any negligence on his part in respect of the damage done to 
plaintiff's steer? 

The evidence of plaintiff shows that he allowed defendant to put his 
cow in an empty pen belonging to him, plaintiff. "Defendant used not to tie 
his cow.'' Then, subsequently, three days before the damage was done, 
plaintiff put his steer into the same pen. He tied it up, The cow of the 
defendant was there- 
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fore no trespasser. It was there with the leave of plaintiff, and to his 
knowledge, defendant did not tie it up. With that knowledge, and with no 
objection raised on his part, he subsequently put his steer into the same 
pen. As a result the steer was injured by the cow and had to be killed. I 
agree with appellant's counsel that those facts disclose no negligence on the 
part of defendant whence the plaintiff can succeed in his claim. It is not 
sufficient to say, after the event, defendant ought to have tied his cow up 
when he put it in the pen. Defendant did nothing that plaintiff had not given 
him permission to do. He cannot recover damages flowing out of a state of 
circumstances in which he had acquiesced. In the absence therefore of any 
proof of negligence by the defendant, the appeal must be allowed with 
costs, and judgment must be entered for the defendant on the claim. 

Appeal allowed. 
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[175 OF 1921.] 

1921. JUNE 30. BEFORE DALTON, J. 

Immovable property—Opposition to transfer—Right of opposition—Action for 
accounts— Application to strike out statement of claim—Rules of Court, Order 
XVII, r. 30. 

Application by the defendant in the action for an order striking out the 
statement of claim filed and dismissing the action on the ground that the 
reasons of opposition pleaded admit defendant's right to the property in 
question, but claim accounts from her in respect of her husband's estate. 
The plaintiffs in the action are the children of the defendant. The 
application set out that the statement of claim disclosed no right to oppose 
the passing of the transport. 

E. M. Duke, for the applicant. 

E. P. Bruyning, for the respondents. 

DALTON J.—This is an application under Order XVII, r. 30 to strike 
out the statement of claim on the ground that it discloses no reasonable 
cause of action. 

The statement of claim discloses that the plaintiffs are the children, and 
the defendant is the widow, of one Austin who died intestate in the year 
1905. The defendant was married to the deceased in community of 
property. She has sought to trans- 
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port her interest or part of her interest in the property acquired by her by 
virtue of her marriage to deceased. That is admitted. But plaintiffs say she 
has not accounted for the estate of her late husband and so, in this action, 
they are seeking to oppose the transport by her of property which they 
admit is hers. Because they have a right of action against her for accounts, 
they say they have a right to oppose her conveying her property to another 
person as she wishes. 

They have also joined to this opposition action a claim for those 
accounts, and for an order that she pay over to them whatever may be 
found due to them. Mr. Bruyning admits he can give no authority for 
joining a claim for accounts on to an opposition action in this way and it 
appears to be quite irregular. He has argued however that in as much as 
plaintiffs has a right of action. i.e., for accounts, against the defendants 
which right of action is disclosed in the statement of claim, therefore the 
statement of claim cannot be struck out because it discloses a reasonable 
cause of action. 

But it seems to me he has entirely lost sight of the nature of the action 
he has commenced. It is an action to oppose a conveyance by the 
defendant, a simplified method, governed by the Rules of Court, of 
obtaining in certain cases an injunction against a party to prevent him 
dealing with specified property whether by conveyance or mortgage. This 
right of opposition, as has been decided in these courts, is based upon a 
right in or to the property to be conveyed or mortgaged, or to a nexus upon 
it, as for example to prevent an undue preference being given thereby to 
any party. The mere right to sue does not of itself give any right to oppose. 
That is not questioned. 1 he plaintiffs claim no right in the property sought 
to be conveyed; they admit defendant's right to it. They claim no nexus 
upon it. They merely say they have aright against her for accounts, a right 
which, if it exists, of itself gives them no claim at all against her in respect 
of her interest in the land. 

The case is, in my opinion, one beyond any doubt, whilst no 
amendment can change an opposition action, as it is known locally, into an 
action for accounts. Plaintiffs having chosen to take opposition proceedings 
and the statement of claim disclosing no cause of action, the statement of 
claim must therefore be struck out, and the action dismissed with costs. 
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MORRIS v. SEERATTAN. 

[204 OF 1921.] 

1921. JUNE 24, JULY 1. BEFORE DALTON, J. 

Animal—Negligence—Cattle straying on public road—Injury to person on 
bicycle using road —Animals mansuetae naturae—Liability of owner. 

Appeal from a decision of the stipendiary magistrate of the North 
Essequibo judicial district, (Mr. H. T. King). The plaintiff Morris claimed 
the sum of $100 for damages alleged to have been caused to him as the 
result of being knocked off his bicycle on the highway at Abram Zuil on 
January 7th, 1921, by a cow, the property of defendant, owing to the 
carelessness and negligence of the defendant. The magistrate in his reasons 
for decision states:—"There is no averment that the defendant had 
knowledge of a peculiar vicious tendency in the animal to do damage of 
this particular kind or knew that it was exceptionally savage and prone to 
injure mankind, and no evidence was given of this. Defendant's solicitor 
claimed a dismissal on this ground and quoted case of Cox v. Burbridge 
(13 C.B. 430). I agree with this contention and dismiss the claim with 
costs." From this decision plaintiff appealed. 

S. E. Wills, for the appellant. 

E. M. Duke, for the respondent. 

 DALTON, J.: Plaintiff claimed damages for being knocked down on the 
public highway by a cow belonging to the defendant 'owing to the 
negligence and carelessness of the defendant.' This contains all the material 
parts of the plaint as to the cause of action. How the defendant was 
negligent or careless is not stated. On the ground, however, that there was 
no averment that the defendant had knowledge of the vicious tendency of 
the animal and no evidence was given that the defendant knew that it was 
prone to injure mankind the magistrate found for the defendant. He based 
his decision on the case of Cox v. Burbridge (13 C.B. 430.) 

Mr. Wills has argued the appeal almost entirely as a case of trespass, 
on the ground that as the cow was trespassing on the highway; the owner is 
from that fact responsible for any damage arising from its presence there. 
He also suggested, but not with much stress, that on the facts, the animal 
did exactly what under the circumstance the owner must have expected it 
would have done. 

The facts are not in dispute. The plaintiff was bicycling at night time 
along the highway and saw some black objects in front 
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of him. On approaching he rang his bell and then saw they were three 
cows. He tried to ride between them, a space of about four feet, when one 
on the left butted him, knocked him and his bicycle down, the horn 
puncturing his leg above the knee. Subsequently the same night the cows, 
which belonged to defendant, were impounded as strays. 

Numerous cases were referred to by Mr. Duke for the respondent, 
cases which it seems to me can not always easily be reconciled with each 
other. 

The following conclusions however I think may generally be drawn 
from them; there is no duty at common law (whatever penalties Highway 
Acts or Road Ordinances may provide for certain offences) on the owner or 
occupier of land adjoining the highway to keep his animals off the 
highway. The owner of a horse or cow must be taken of course to know 
that the animal will stray if not properly secured and so may find his way to 
his neighbour's crops. For trespass of that kind the owner is of course re-
sponsible. But where the trespass is upon the highway, from that fact alone 
a person such as the plaintiff here has no right of action against the owner 
of the cow, whatever right the owner of the soil of the public highway or 
some public authority may have. The mere presence of the cows on the 
road as strays is not by itself proof of negligence on the defendant's part. 
There may be various causes for their presence there. For the plaintiff to 
succeed in his claim there must be proof of negligence on the part of 
defendant or his servants in allowing his cows to stray, and in addition it 
must be shown that the injury to the plaintiff was the natural consequence 
of that neglect. To show that the injury was the natural and reasonable 
consequence of the neglect it is necessary to prove that the owner of the 
animal had knowledge that the animal was of a mischievous or vicious 
disposition, or that the animal was likely under the circumstances to do 
exactly what in the circumstances it did do. 

The magistrate based his decision, as I have said on Cox.v.Burbridge. 
There it is laid down that the owner of an animal is answerable for any 
damage done by it, provided that it be of such a nature as is likely to arise 
from such an animal and the owner knows of it. That case decided that the 
owner of an animal straying on a highway was not responsible for damage 
occasioned to a person using the highway where such damage was 
occasioned by a vicious act of that animal inconsistent with the usual 
nature of such animals, there being no proof of the knowledge of the owner 
of the vicious tendency of the animal. It left entirely untouched however 
the question whether he would be liable if the damage resulted from an act 
of the animal in accordance with the nature of such domestic animals (Per 
Pickford, L. J. in Heaths Garage, Ltd., 
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v. Hodges 1916 2.K.B. at p. 378). 1 must however deal with the case as it 
was brought and dealt with before the magistrate. It is not the general 
nature of cows to gore human beings. No attempt had been made to prove 
that the owner of the cow had any knowledge of this propensity in the cow 
to attack a man; no suggestion was made, or proof given, to put the case at 
its strongest, that under the circumstances arising here a cow might 
naturally, let us suppose to protect herself, gore a man riding on a bicycle 
in the dark and knock him down as was done here. Therefore, even 
assuming that defendant was guilty of negligence in allowing his cows to 
trespass on the public highway, of which 1 think there is here no sufficient 
proof, the plaintiff has failed to show that the injury he has sustained is the 
natural consequence of the cows being on the highway, The magistrate was 
therefore right in dismissing the claim. 

The appeal is dismissed with costs. 
Appeal Dismissed, 
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In re CHESTER; ex parte SANDBACH, PARKER & CO. 

[No. 8 OF 1921.] 

1921. JULY 5, 9. BEFORE DALTON, J. 

In solvency—Act of insolvency—Seizure of partnership property in execution 
on judgment for partner's separate debt—Partnership Ordinance, 1900, s. 25—
Property remaining in execution for seven days—Execution subsequently set aside 
and property released—Insolvency Ordinance, 1913,s. 3 (e) as amended and s. 40. 

Petition for a receiving order by Sandbach, Parker & Company, of 
Georgetown, in respect of the estate of Edmund Vernon Cyril Chester. 

The petition set out that Chester, a resident of the colony, was indebted 
to the petitioning company in the sum of $2,920.02, principal and interest, 
on a promissory note dated September 17th, 1920 made by him and one M. 
E. Viapree, jointly and severally, and that Chester, within three months 
before the date of the presentation of the petition, had allowed property 
seized in execution issued against him in behalf of one Rikki Ram on a 
judgment of the Supreme Court to remain in execution for a period of 
seven days without taking steps to have the execution set aside. 

Chester opposed the petition on the ground that the levy and execution 
was void ab initio as being issued against partnership property. 
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 H. C. Humphrys, for the petitioners.  

J. S. McArthur, for the respondent Chester. 

DALTON, J.: The petitioning firm apply for a receiving order against 
the debtor Chester on the ground that he has committed an act of 
insolvency. The act alleged is as follows:—that execution was issued 
against him in behalf of one Rikki Ram on a judgment of the Court and has 
been levied by the seizure on April 27th last of certain property belonging 
to him, and that he has allowed the property levied on to remain in 
execution for seven days without taking steps to have such execution set 
aside and such property released. 

The debtor opposes the granting of the receiving order on the ground 
that the execution was illegal and void, as being an execution against 
partnership property, which is prohibited by s. 25 of the Partnership 
Ordinance, 1900. The execution levied has in fact been set aside by order 
of the Court under date June 18th. The hearing of this petition being 
postponed until the debtor's application (which was dated May 23rd, some 
27 days after the execution but before sale) to set aside the execution was 
dealt with. 

It is therefore common ground that the execution upon which the act of 
insolvency is based has been set aside by order of the Court, on the ground 
that it is a contravention of the Partnership Ordinance. The debtor urges 
that the execution being set aside, he has committed no act of insolvency. 
The petitioners urge that an act of insolvency was in effect completed by 
him within the terms of s. 3 (e) of the Insolvency Ordinance (as amended), 
since he took no steps to have the execution set aside within the seven days 
allowed. 

It is enacted by s. 25 of the Partnership Ordinance, 1900 that execution 
shall not issue against any partnership property except on a judgment 
against the firm. The section goes on to provide how a charging order may 
be obtained against a partner's interest in the partnership property for the 
payment of the partner's debt. The terms of the ordinance are most explicit; 
they are taken from the English statute of 1890 which effected a most 
important alteration in the law. Prior to this enactment a judgment creditor 
could levy execution against the property of any firm of which the debtor 
was a partner. Now that is prohibited and the only remedy open to him is to 
obtain the charging order provided for. It seems to me that the intention of 
the legislature is very clearly expressed in the language used, a definite 
prohibition against any execution issuing against partnership property save 
by the one method provided for. A right is given to the  execution creditor 
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to seize the property of the debtor in the partnership by the charging order 
provided and by no other means. 

But Mr. Humphrys argues for the petitioning creditor that, under the 
provisions of the Insolvency Ordinance, 1900, execution having issued 
although improperly, and the debtor not having moved within seven days 
to set it aside, he has committed an act of insolvency upon which the 
petitioners are entitled to a receiving order. 

Section 3 (e) of the Insolvency Ordinance is as follows:— 
"(3.) A debtor commits an act of insolvency . . . . (e.) If execution 

issued against him has been levied by seizure of any of his property under 
process in execution . . . . and he allows such property to remain in 
execution for seven days without taking steps to have such execution set 
aside and such property released." 

'Property,' under the interpretation clause of the ordinance, includes 
'things in action,' although, by s. 40 of the ordinance 'things in action' are 
excepted from the description of property of the insolvent divisible 
amongst his creditors. (Lindley, Partnership 7. ed. p. 747) A share in a 
partnership is a 'thing in action' (Ex parte Fletcher 8 Ch. D. 218) and it 
therefore comes within the definition of 'property' set out in the ordinance, 
but it does not come within the more limited description of property in s. 
40. 

If then, the argument is, the debtor has allowed execution to issue 
against his 'property,' including therein his share in the partnership, and has 
taken no steps to have the execution set aside within the time limited he is 
guilty of an act of insolvency. 

A reference to the equivalent provision in the English statute 
(Bankruptcy Act, 1914) shows that the act of bankruptcy is completed if 
the goods seized have been sold or held by the sheriff for twenty-one days; 
the words 'without taking steps to have such execution set aside and such 
property released' are an addition to the local ordinance possibly due to the 
requirements of local procedure. In any case I am sure that too great stress 
has been laid, in the argument before me, on the presence of those words in 
our law, with the result that the terms of the earlier part of the sub-section 
and the provision of the Partnership Ordinance which I have quoted, have 
not received quite their due consideration. It is true, however, that the law 
must be interpreted, having proper regard to the ordinary meaning of the 
language used. In interpreting this section I have come to the conclusion 
that the argument of counsel for the petitioner is not sound. The provisions 
of the Insolvency Ordinance which have been relied upon must be 
interpreted having in mind the provisions of the Partnership Ordinance in 
respect of execution. Let us assume for instance an 
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act of insolvency by a partner in a firm in respect of his separate estate. By 
section 40 of the Insolvency Ordinance the interest of the insolvent in the 
partnership is excluded from the property divisible amongst his creditors. It 
was unnecessary to add any proviso to s. 3 (e) as in the case of s. 40 
excepting this particular thing in action' from the class of property referred 
to therein, since the law already enacted that execution could not issue 
against partnership property for a partner's separate debt. It seems to me 
that execution which is definitely prohibited by law cannot be included in 
the words 'execution issued' in section 3 (e). The fact that no steps were 
taken to set aside the execution within seven days is in my opinion 
immaterial. There are various cases, of course, which occur to one, where 
execution may lawfully issue and yet there may be reasons for setting the 
levy aside. This is not for instance a case in which what was done was 
merely voidable. Here execution was prohibited. It has further been set 
aside by the Court. I must hold then that no execution has issued against 
the property of the debtor within the meaning of section 3 (e) of the 
Insolvency Ordinance, and that the debtor has therefore committed no act 
of insolvency. The petition is therefore dismissed with costs. 

[NOTE.—An appeal to the West Indian Court of Appeal has been 
lodged against this decision.] 

 



 82
MOHABIR v. BISMILLA & ANR. 

[123 OF 1921.]  

1921. JUNE 25, JULY 2. BEFORE DALTON, J. 
 

Practice—Pleading—Application to strike out pleadings—'Unnecessary, 
scandalous, and irrelevant' matter—Matter material to the issue or admissible in 
evidence—Rules of Court 1900, Order XVII, r. 29; Order XXV, r.2. 

Application by the plaintiff Beatrice Mohabir to strike out certain 
paragraphs of the statement of defence as being scandalous and irrelevant. 

The plaintiff alleged she was married to Nicodemus Mohabeer in 
community of property and she brought the action against the first named 
defendant Bismilla as the executrix of Nicodemus Mohabeer, deceased, 
and the second defendants Smith Bros. & Co. Ltd., for an order declaring 
that the sum of $7,082.61 in the possession of the second named 
defendants and deposited with them by Nicodemus Mohabeer in his 
lifetime formed part of the estate of Mohabeer possessed by him in 
community with plaintiff at the 



 83
MOHABlR v. BISMILLA & ANR. 

time of his death. She further claimed an order for the payment to her of 
the sum of $3,541, one half of the above mentioned sum. 

P. N. Browne, K.C., and C. R. Browne, for the applicant. 

J. A. Luckhoo, for the respondents. 

DALTON, J. This is an application by the plaintiff to strike out 
paragraph 7 of the statement of defence as being unnecessary, scandalous, 
and irrelevant. It is alleged in that paragraph that plaintiff lived in adultery 
at different times after her marriage with two men, by whom she had 
numerous children, and it is pleaded that by reason of those acts of hers 
she 'became in law an infamous person and forfeited all rights,' if she had 
any, to any property possessed by Mohabeer, the defendant's testator. 
Mohabeer was her husband and the defendant in the action is the 
husband's executrix. 

The Rules of Court provide that every pleading shall contain a 
statement in a summary form of the 'material facts' on which the party 
pleading relies. Those facts need not be confined to matters which are 
material to the cause of action but may include any facts which the party 
pleading is entitled to prove at the trial. "If, on the one hand it is important 
and necessary . . . . to adhere to the rule that everything relevant to the 
issue between the parties must be admitted to be averred however it may 
bear on the character of the parties, it is no less important to keep scandal 
off the record. The sole question in such a case is whether the matter 
alleged to be scandalous has a tendency, or in other words, would be 
admissible in evidence, to show the truth of any allegation in the bill that 
is material with reference to the relief that is prayed." (Per Selborne L.C. 
in Christie v. Christie 8 Ch. at p. 503.) 

The mere fact then that the statements contain scandalous facts does 
not make them scandalous within the meaning of Order XVII r. 29. The 
test to be applied is contained in the question; are the allegations here 
material to the defence which is raised. The plaintiff in the action bases her 
claim on rights which she says comes to her by virtue of her marriage in 
community with the deceased Mohabeer. In the paragraph of the defence 
which is objected to defendant pleads that if she had acquired any rights as 
she claims she has forfeited them by the acts which are set out in detail, 

Now any party can by his pleading raise any point of law (Order 
XXV, r. 2), and that point can be disposed of at or after the hearing of the 
action, and, by order of the court, before the hearing of the action if it is a 
point which will substantially dispose of the whole  action. But it is only in 
plain and 
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obvious cases that recourse should be had to this summary process (Mayor 
and Corporation of City of London v. Horner CXI L.T. Rep. 512). The 
action here is far from being such a case. There is also for instance the 
question of domicile governing the marriage raised. It would moreover be 
quite out of place for me to express at this stage of the proceedings any 
opinion as to the worth or otherwise of the defence raised in this 
paragraph. It is clear to me that the allegations made are most material to 
that defence and the defendant cannot be debarred from raising the matter 
as she has done. 

The cases cited by Mr. Browne for the applicant do not apply at all 
under the circumstances here. In both Coyle v. Cuming and Pearce v. 
Pearce it was apparent that the scandalous allegations objected to were in 
no way relevant to the issue, and so they were ordered to be struck out. 

For the reasons given the application must be dismissed with costs. 
Applicant will be allowed twenty-one days from this date to file her reply. 
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[271 OF 1921]. 

1921. JULY 2, 9. BEFORE DALTON, J. 

Mortgage—Immovable property—Willing and voluntary condemnation—Res 
judicata —Civil Law of British Guiana Ordinance, 1916, s. 3 (4) (b)—Specially 
indorsed writ—Application for leave to defend—Filing of affidavits —Practice. 

Claim by the plaintiffs John Ernest Tinne, Evelyn Stuart Parker, and 
John Abraham Tinne, on a specially indorsed writ against Florence Tebbutt 
as administratrix of the estate of her deceased husband Emanuel Tebbutt 
for the sum of $19,295, being $17,000 principal, and $2,295 interest 
alleged to be due under a mortgage deed passed before a judge of the 
supreme Court on February  27th 1919 by the deceased in favour of 
plaintiffs, with right of first mortgage on a quantity of movable and 
immovable property set out therein. 

Defendant applied for leave to defend. The grounds of her application 
are set out in the judgment of the court. 

H. C. Humphrys, for the plaintiffs. 

P. A. Fernandes, for the defendant. 

DALTON, J.—The claim of the plaintiffs is for the sum of $19,295, 
made up of $17,000 principal, and $2,295 interest due under a mortgage 
executed on February 27th 1921, by E. A. Tebbutt. He died on July 16th 
1920, and the defendant is his personal representative 
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The defendant asks for leave to defend the action on various grounds set 
out in her affidavit. As there were questions raised by her in the affidavit 
which under the circumstances set out required a reply, the matter appearing at 
first sight somewhat involved (due principally, I think, to the unnecessary 
length of the affidavit) it appeared desirable to allow the plaintiffs to file an 
affidavit in reply. This they did. It seems however that a further affidavit also, 
by J. L. Stoute, was filed on behalf of the plaintiffs and a second affidavit by 
defendants in conclusion. No leave was given for filing the affidavit of Mr. 
Stoute, and, according to the settled practice, I find leave should not have been 
given for filing the second affidavit of defendant. I state this in order that the 
error may not be repeated. The plaintiff has no right as of course to file an 
affidavit in reply to defendant's affidavit of defence, whilst the latter should set 
out all that the defendant wishes to rely on to obtain leave to defend. Then, if 
the particular case justified it, or requires it, plaintiff may be granted leave to 
file an affidavit or affidavits in reply. There they should end. It is hardly 
necessary to state that the proceedings are not a trial on affidavits. 

The facts that emerge from the writ and affidavits appear to be as 
follows:—E. A. Tebbutt was indebted to the plaintiffs in the sum of $60,000, 
or thereabouts. To secure that indebtedness, in February 1919 be passed two 
mortgages to the plaintiffs, the first for the sum of $17,000 and the second for 
the sum of $13,000. In addition, it is alleged that he assigned to the plaintiffs 
two insurance policies on his life. For convenience the first mortgage may be 
termed the Bush Lot mortgage, since the property mortgaged is principally 
situated in the Bush Lot district, and the second mort-gage may be called the 
Abary mortgage since it comprised buildings and crops etc, on land leased 
from the Abary Plantation Ltd. It is the amount secured under the Bush lot 
mortgage that plaintiff now seek to recover in this action, 

What is the defendant's objection to pay the amount? First of all the 
accounts upon which the mortgage was passed are questioned. It is suggested 
that Tebbutt was carrying on a partnership in 1918 with a third party and that 
he was induced by the plaintiffs to execute the mortgages by some means 
which are not set out. But it is the law of this Colony that a mortgage bond 
passed before a judge as here, containing a willing and voluntary 
condemnation is a sentence or judgment, and until it has been revoked or set 
aside the debt dealt with by it is res judicata (See B.G. Electric Lighting and 
Power Co. Ltd. v. Conrad 1897 L.R.B.G. 115). And the law as laid down in 
that case was preserved in the Colony when the old common law was revoked, 
in the provisions of section (4) (b) of the Civil Law of British Guiana 
Ordinance 1916, amplified as it has been by the Deeds Registry Ordinance 
1919. The mortgage bond contains an admission of indebtedness up to 
$60,000, and a willing and voluntary condemnation of the mortgagor in the 
sum of $17,000, part of the $60,000. The defendant, the mortgagor's 
representative, cannot 
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therefore now question in these proceedings the accounts on which the sum 
set out in the mortgage was arrived at. 

Next she urges that plaintiffs offered to accept 50% of the amount due 
and that they cannot now sue for the whole $17,000. That offer has been 
repeated in court, 50% of the total indebtedness, but defendant has not 
accepted the offer. 

Next, she alleges that plaintiff have sold to J. L. Stoute buildings on 
plantation Onverwacht which buildings she says belonged to the mortgagor, 
and have not accounted to her for the proceeds. But it is clear that they have 
nothing to do with the Bush Lot mortgage. They are included in the Abary 
mortgage. The sale is alleged to have been made with E. A. Tebbutts' 
approval, and plaintiffs' counsel has stated that the amount received has been 
placed against Tebbutt's indebtedness under the Abary mortgage. 

Next, defendant alleges that the plaintiffs have sold and not accounted 
for cattle to the value of $5,000, part of the security under heading 'twenty-
sixthly' in the Bush lot mortgage. That the plaintiffs deny. There are merely 
the allegations of sale and the denial; but defendant gives no details and this 
bald allegation standing alone is of little value. In any ease it could not 
preclude the plaintiffs from bringing the rest of the property mortgaged to 
execution to recover the amount due. 

Then, it is stated that the mortgage was never passed to the plaintiffs in 
the action but to the firm of Sandbach Parker & Co. That allegation seems to 
me to be childish. The names of the mortgagees are fully set out in the 
mortgage. Those names are exactly the same as the names of the plaintiffs in 
the action. The fact that the mortgage contains the additional information that 
the mortgagees have a trade name, Sandbach Parker & Co., is no ground for 
saying that the mortgagees are not the plaintiffs in the action, or vice versa. 

The question of the insurance policies remains. The amount received by 
the plaintiffs on account of the policies should, so defendant says, be placed 
to her credit against the amount due under the Bush lot mortgage. But she 
has shown no reason why the plaintiffs should do so. A request to that end, 
as her affidavit states, may have been made but the mortgage itself is silent 
as to these policies, and I have no doubt, as set out in the affidavit in reply 
the policies were assigned as security for Tebbutt's indebtedness over and 
above the amount covered by the mortgages. 

Having regard to all the allegations set out in the affidavit of defence I 
am satisfied that no good cause has been shown for granting leave to defend 
in respect of the claim brought. The summary jurisdiction given by Order 
XII must of course be used with great care, and a defendant must not be shut 
out from defending unless it is very clear that he or she has no case 
(Sheppards v. Wilkinson 6. Times L.R. 13); but the order it intended to 
prevent what may in effect be called sham defences from defeating the rights 
of parties by delay (Anglo-Italian Bank v. Wells 38 L.T. 197). On the 
affidavits filed, having regard to the terms of the mortgage, I am  
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satisfied that there is neither a defence or any fairly arguable point to be 
argued on behalf of the defendant and I therefore give judgment for the 
plaintiffs in the sum claimed. The judgment will be in the usual terms 
appertaining to a judgment on a debt secured under a mortgage. Plaintiffs 
are entitled to their costs. 
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[302 OF 1921.] 

1921. JULY 15. BEFORE SIR CHARLES MAJOR, C.J. 

Sale of intoxicating liquor—Aboriginal Indian—Definition of term—Evidence—
Aboriginal Indians (Intoxicating Liquors) Ordinance, 1908, s. 2. 

Appeal from a decision of the stipendiary magistrate of the Bartica 
judicial district (Mr. N. C. H. King). 

The defendant de Freitas was charged with attempting to sell in-
toxicating liquor to one Sarah Murray, an aboriginal Indian, contrary to the 
provisions of the Aboriginal Indians (Intoxicating Liquors) Ordinance, 
1908. 

The only evidence that the person named was an aboriginal Indian was 
given by Murray herself, as follows. "I cannot swear that I is a full 
aboriginal Indian but is descended from the tribe and have aboriginal blood 
in me. My father is a 'cob,' my mother died when I was a child and I was 
always told my mother was an Indian. I was married to a coloured man. I 
do not mix with my tribe as an aboriginal Indian." The magistrate stated he 
was satisfied that the woman was an aboriginal Indian within the meaning 
of s. 2. Ordinance 10 of 1908, and convicted the defendant. The definition 
in that section is as follows: "'Aboriginal Indian,' means any person 
belonging to any race or tribe of aboriginal Indians, whether such person is 
resident in this colony or in any neighbouring country or place, and 
includes half castes and all persons of mixed race living as members of any 
such race or tribe, and also any woman married to or cohabiting with an 
aboriginal Indian." 

The defendant appealed on the ground that there was no evidence 
before the magistrate that Sarah Murray was an aboriginal Indian. 

J. S. Mc Arthur, for the appellant. 

H. C. F. Cox, Asst. to A. G., for the respondent. 

SIR CHARLES MAJOR, C.J.—The appeal is allowed, on the ground that 
the prosecution failed to prove that the person, shown by the evidence to be 
of mixed race but not shown to be living with a race or tribe of aboriginal 
Indians, to whom the appellant attempted to sell liquor, was an aboriginal 
Indian within the definition of that term in Ordinance 10 of 1908, s. 2. The 
conviction is quashed and the appellant is allowed his costs of this appeal. 

Appeal allowed 
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CO., LTD. to DOS SANTOS. 

In re TRANSPORT BOOKER BROS. McCONNELL &  
CO., LTD. to DOS SANTOS. 

[905 OF 1921] 

1921, JULY 18. BEFORE SIR CHARLES MAJOR, C.J. 

Immovable property—Letters of decree—Construction—Description of 
property—Exception of part of property leased—Expiration of lease—Inclusion of 
property that had been subject to lease in property for which letters of decree 
granted. 

Conveyance by Booker Bros., McConnell & Co., Ltd., to Feliciano dos 
Santos of undivided shares in properties at Danielstown, Essequibo. 

"The Registrar (Mr. W. A. Parker) reported as follows: — I am unable 
to sign the certificate prescribed by rule 9 of the second schedule to the 
Deeds Registry Ordinance, No. 17 of 1919, for the following reason. The 
title of Booker Bros., McConnell & Co., Ltd., for the property described 
under the heading 'secondly' in the draft transport, was acquired by letters 
of decree dated 27th January, 1916, and reads 'an undivided three-fourths 
of the east half of lot number 12, section E,' etc., 'save and except a piece of 
land, to wit, one rod part of the said half lot leased to one Henry Steele and 
save and except a building on said rod of land measuring twelve feet 
square, the property of the said Henry Steele.' In the transport now to be 
passed it is proposed to leave out the words italicised, Messrs. Cameron 
and Shepherd, solicitors for the parties (letter to Registrar, 24th June, 1921) 
contending that on a true construction of the letters of decree the words in 
italics are equivalent to such words as 'subject to a lease in favour of 
Steele.' The Registrar does not agree with this and the question is submitted 
for the decision of the judge." 

Thereafter the documents and report of the Registrar were laid before 
the transport Judge, who expressed his opinion on the point raised as 
follows:— 

SIR CHARLES MAJOR, C.J. The meaning of the words of exception is, 
in the absence of evidence to the contrary, that they exclude from the 
operation of the letters of decree one rod of the land of which the right and 
title are transferred. I assume that Steele has not filed his lease (if the sane 
was in writing) as of record and he, therefore, and his house may be 
ignored. But there must be evidence that one rod stated in the letters to be 
excepted was only thus excepted as being then under lease but not as then 
alienated nor otherwise than as being part of the 
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LTD. to DOS SANTOS. 

property decreed to be transferred. An affidavit of the intending grantors 
will suffice to that effect. 

An affidavit to that effect being filed the Registrar subsequently signed 
his certificate and the transport was passed on September 19th, 1921, with 
the exception omitted. 
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[72 of 1916.] 

1921. MARCH 19, JUNE 1, JULY 21. 

BEFORE SIR CHARLES MAJOR, C.J. AND DALTON J. 

Roman Dutch law—Husband and wife—Community of property—Death of 
wife— Boedelhouderschap—Community of property not continued after death—
Liability of surviving spouse to heirs—Express or constructive trustee—Adverse 
possession—Claim for accounts—Prescription. 

Appeal from a judgment of Berkeley, J. (1.) 
The plaintiffs claimed from the defendants, the surviving executors 

under the last will of Thomas Hubbard, deceased, (a) an inventory and 
account of the property, estate and effects of Henrietta Hubbard, born 
Gravesande, his wife, who died intestate in the year 1879, and (b.) an 
account of the dealings and intromissions of the said Thomas Hubbard 
with the estate from the date of the death of his said wife. The trial judge 
found that the plaintiffs had lost their right of action by lapse of time and 
gave judgment for the defendants. From that decision the plaintiffs 
appealed. 

All necessary facts, together with the reasons of appeal, are fully set 
out in the judgment of the Court. 

G. J. de Freitas, K.C., and J. A. Luckhoo for the appellants.  
P. N. Browne, K.C., and C. R. Browne for the respondents. 

The judgment of the court was delivered by Sir Charles Major, C. J., 
as follows:— 

The admitted facts upon which—apart from evidence in the cause, 
which is negligible—the judgment of the court below proceeded and the 
argument on this appeal therefrom has been based are these. Thomas 
Hubbard, in 1854, married his wife, Henrietta, with community of property 
between them. In 1879 Henrietta died intestate and without issue. Her 
heirs were her mother, her brothers and her sister, and children of a 
deceased brother. The 

(1) Reported at 1920 L.R., B.G., 80 
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plaintiffs claim to be their representatives. Thomas remained in possession 
oil the joint estate; he did not seek any appointment as Henrietta's 
administrator; he did not in fact administer to her estate. 

Shortly after Henrietta's death, Rebecca Gravesande, her mother, by 
instrument in writing dated the 21st day of June, 1879, in consideration of 
the payment by Thomas of an annuity, "as a compromise in lieu of all 
claims against him . . . as one of the heiresses ab intestato of her deceased 
daughter, the said Henrietta Hubbard," released Thomas, his heirs, 
executors and administrators for ever, from all claims and demands "for or 
on account of any transactions or intromissions had or held by him up to 
the date of the death, the 14th February, 1879, of her said deceased 
daughter.'' Outside this transaction no claim or demand was made against 
Thomas by any of Henrietta's heirs in respect of their inheritance, and 
Thomas continued in possession of the same until his death in 1915. The 
defendants are the executor and executrix of his will. 

In 1916 the plaintiffs commenced proceedings against the defendants, 
claiming an inventory and account of the property, estate, and effects of 
Henrietta and of the dealings therewith of Thomas and (after his death) the 
defendants from the date of her death, and payment and delivery to the 
plaintiffs' of money and property found to be due payable and deliverable. 
To the statement of claim the defendants, after traverse of its allegations, 
pleaded thus: "The plaintiffs' alleged cause of action accrued over thirty-
three and one third years before the commencement of this action, and the 
plaintiffs' cause of action and rights (if any) is and are barred and 
extinguished by prescription." 

The following extracts from the notes of evidence and judgment of the 
learned trial judge will show the course of events at the hearing of the 
action. From the notes: "It is agreed that the whole point for consideration 
of court is whether or not prescription applies." "Question as to who are 
heirs to be dealt with subsequently if prescription upheld." Obviously a 
clerical error for "not upheld." From the judgment: "This is an action for 
accounts." We think it is more than that. It is the action which is described 
in the books as one for the recovery of an inheritance, to the right of which 
the heirs are entitled, of a mixed character, being real as regards property 
and real rights over property which were vested in the testator or intestate 
at the time of death, but personal as regards personal rights which 
belonged to the testator or intestate at the time of death, and also as regards 
all rights which have accrued to the estate since. [Maasdrop, I, 154, 155, 
quoting Voet, V: 3: 1, 2, 10, 13; V: 4; and Van der Linden, 124], From the 
judgment: "The facts are not 
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in dispute, and the whole point for the decision of this court is whether or 
not prescription for 30 years—which is admitted—bars the claim of the 
heirs of Henrietta Hubbard to the remaining one half of her share of the 
property held in community." We take this to mean the claim of the heirs 
to "one half of the property held in community." Continuing from the 
judgment. "It is argued by counsel for the plaintiffs that Thomas Hubbard 
held the property of his wife after her death in trust for her heirs, and it is 
submitted that this is shown by his recognition of her mother as one of 
those heirs. I am unable to find that any such trust existed. . . The 
prescription relied on in the present case is that of undisturbed possession 
for a third of a century." We think that the defendants raised no plea of 
acquisitive prescription, as those last words would seem to indicate, but 
are, in terms, of extinctive prescription, or limitation of action only. 
Concluding from the judgment: "In succession ab intestato the right to the 
inheritance vests in the heirs immediately upon the death of the person 
whose estate is in question, and the community of property between the 
husband and wife comes to an end. The heirs ab intestato have a right of 
action to have themselves declared heirs and entitled to their inheritance 
against any person who is in possession, but the plaintiffs have been 
negligent in not protecting their interests and this right of action is lost by 
prescription of thirty years." Against that judgment, the plaintiff's have 
appealed. 

The grounds of appeal are (1) non-adverse possession by Thomas; (2) 
a constructive trust in Thomas against which time cannot run; (3) co-
ownership of Thomas with the heirs of undivided interests; and (4) 
disability of all the plaintiffs, save one, for infancy. The last ground could 
not be argued. Infancy was not pleaded in the action and, of course, not 
urged in the Court below. The second ground of appeal was not pursued. 
We are not, therefore, concerned to inquire into the existence, and, if so, 
the consequences of a trust in Thomas in respect of the property of his 
wife's heirs of which he retained possession. That trust must have been 
constructive and we have not had the advantage of argument upon the 
"fluctuating"opinions, as Lord Justice Bowen characterised them in Soar 
v. Ashwell (1893,2 Q.B. at p. 397), of learned judges on the long series of 
authorities relating to statutes of limitation and express and constructive 
trusts. At any rate we are unable to say that, when the learned trial judge 
negatived the existence of a trust in Thomas, he was wrong. 

The argument of counsel for the appellants reposes on the first and 
third grounds of appeal in the shape of the proposition that the judgment is 
wrong, because time could not run against the plaintiffs as co-owners with 
Thomas of Henrietta's estate, and their 
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action, therefore, is not statute-barred. Two cases decided by the Judicial 
Committee on appeals from the Supreme Court of Ceylon were cited in 
support of that proposition, Corea v. Appuhamy (1912 A.C. 230) and 
Muttunayagam v. Brito (87 L.J., P.C. 146; 1918, A.C. 895) those cases 
following Thomas v. Thomas (2K. and J. 79) wherein was said "possession 
is never considered adverse if it can be referred to a lawful title." 

In Corea's case, a brother entered upon possession of lands of which 
he and his sisters were co-owners by inheritance ab intestato It was held 
that his title was that of a co-parcener and his possession, therefore, that of 
his co-owners; that there had been no ouster, nor anything equivalent to 
ouster, which, in the circumstances of the case, could not be presumed. 

Muttunayagam's case followed Corea's and, it seems, decided that the 
possession of a surviving spouse, after his wife's death intestate, of her half 
share of a part of the common property devolving upon her heirs, of whom 
he was not one, was that of a co-parcener, and so non-adverse. It is 
interesting to examine the circumstances in which that decision was 
reached, for they closely resemble those of the present case. Brito, in 
whose favour Tangamma, his wife, by marriage settlement had renounced 
her rights in community "so far as the property, estate and effects of her 
husband wore concerned," acquired a property called Dombawinne after 
the marriage. Tangamma died, leaving four children, her heirs. Brito 
remained in possession of Dombawinne after Tangamma's death and died, 
leaving a will in favour of Aloysia, a daughter, who married 
Muttunayagam, Aloysia as beneficiary and executrix, and her husband as 
executor under Brito's will entered upon possession of Dombawinne. It 
was held by the Sinhalese Court of Appeal that the renunciation of 
Tangamma did not extend to Dombawinne, but that it was held by Brito 
and his wife in communion, and then its possession by Brito after his 
wife's death, and by the Muttunayagams who claimed under him, could not 
be considered adverse to Tangamma's next of kin, so as to raise a defence 
under statutes of limitation, that possession being referable to a lawful 
title, namely, that of co-ownership. In the Colonial Court (I quote from 
Ceylon 19 New Law Reports) Mr. Justice Ennis said: "On the death of 
Tangamma, Christopher became a co-owner of Dombawinne with his 
children." Mr. Justice Shaw said: "The half share of the Dombawinne 
estate belonging to Tangamma devolved on her death on her four children. 
. . . The question then arises whether Christopher Brito and his executor 
and devisee have acquired a prescriptive title to the whole estate [i.e., 
evidently the Dombawinne property] as against his children, the legal 
owners of the half share. Christopher Brito undoubtedly remained in 
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possession of the property from the time of his wife's death, but he was a 
co-owner with his children, and his possession is that of his co-owners, 
unless something equivalent to an ouster by him of his co-owners can be 
shown. Corea v. Appuhamy." The decision of the Colonial Court was 
affirmed by the Judicial Committee, but it is necessary to examine the 
judgment of the Board, delivered by Lord Dunedin, with some 
particularity. If it applies to this case it is binding upon us. 

Dealing with the defence of limitation of action, Lord Dunedin said: 
"The second ground of defence is based on the limitation ordinance. It is 
said that after the death of his wife, Christopher Brito, and after him the 
appellants, possessed the property on adverse title for ten years. This 
defence was also sustained by the District Judge, but was rejected by the 
Court of Appeal. It is the fact that no claim was made by the wife's next of 
kin after her death, and that the strained family relations made it likely that 
such a claim would have been preferred. From these circumstances the 
District Judge drew the conclusion that the possession was 'adverse.' This, 
however, depends on what was the character of Brito's possession as a 
matter of right. The learned District Judge seemingly overlooked the case 
of Corea v. Appuhamy, which the learned judges of the Court of Appeal 
took as decisive of the question. In that case it was held by this Board that 
the possession of one coparcener could not be held as adverse to the other 
coparceners. Lord Macnaghten, who delivered the judgment, cited the 
dictum of Vice-Chancellor Page-Wood in Thomas v. Thomas: 'Possession 
is never considered adverse if it can be referred to a lawful title.' The 
question, therefore, comes to turn on whether that case truly applies, and 
that depends on the true character of the interest in the estate, to wit, the 
half share in communion which on the death of the lady passed to the next 
of kin. If that interest is, or is analogous to, the interest of coparcenary, the 
case applies; if it is a mere right of action against the surviving husband, it 
does not. In the latter case, the defence is clearly good, whether under the 
limitation of ten years as applying to suits in connection with land, or 
under the limitation of three years which applies to all rights of action not 
specifically dealt with. Accordingly the argument of counsel for the 
appellants was entirely directed to this point. The point is, perhaps, rather 
assumed than argued in the judgments of the learned judges of the Court of 
Appeal, but they do not seem disturbed by any doubts on the point. It may 
well be that they thought it so clear that, no argument to the contrary being 
addressed to them—for the argument before them evidently turned on 
alleged ouster—they thought it unnecessary to discuss the point." And the 
learned judge then referred to the language 
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used by the judges of the Court of Appeal already quoted. The judgment 
then dealt with the nature of Brito's possession after his wife's death by the 
light of authorities concerned with the question of continuing community, 
or 'boedelhouderschap,' which, his Lordship said, "are not so absolutely 
clear on the matter as might be wished. On the whole, however," he con-
tinued, "the authorities seem to be in accordance with the view of the 
learned judges of the Court of Appeal. Thus Burge, vol. 3, p. 425, says: 
'Though at the death of either of the spouses the community came to an 
end, an estate was left to which the survivor, together with the next of kin 
of the predeceased, was entitled, If these were children of the marriage and 
the marriage property had been held in joint ownership by the spouses, it 
remained joint property between the survivor and the children. If there had 
existed between the spouses community of property in the sense of holding 
in common, the children, or other next of kin, of the predeceased spouse 
inherited half the common property and remained owners in common with 
the surviving spouse until division (boedelscheiding).' It is only after 
having said this that he goes on to point out the distinction between the 
provinces where there is a continuing community and where there is not. 
Their Lordships, therefore, are of opinion that there is, to say the least of it, 
no material put before them which would enable them to say that the view 
taken as above by the learned judges of the Court of Appeal was wrong." 

In Muttunayagam's case, therefore, the Judicial Committee held Brito's 
possession to be analogous to that of a coparcener, because their lordships 
were unable to say that the assumption of the Colonial Court as to the 
existence of a continuing communion between one surviving spouse and 
the heirs of the other was wrong. Mr. Browne for these respondents 
directed his argument, on the authority of Roman-Dutch law writers, to the 
contention that if the communion continued between the surviving spouse 
and descendants of the predeceased, it never extended to collaterals, like 
the appellants here. There is no qualification of that kind, it is to be 
observed, in the extract from Burge quoted by Lord Dunedin; Burge's 
statement of continuity "with the children or other next of kin of the 
predeceased spouse" is all-wide and excludes the qualification. 

But neither in the Colonial Courts nor before the Board does any 
reference appear to have been made to the case of Natal Bank, Limited v. 
Rood (1910 A. C. 570) wherein, at page 575 of the report, we find remarks 
of Rose-Innes, C.J. of the Transvaal (as he was then) of instructive 
character. That learned judge said: "We have heard a good deal during the 
argument about the law in regard to boedelhouderschap. In certain parts of 
the Nether- 
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lands community between a surviving spouse and his children was allowed 
to be continued, even without any express direction in the will, and this 
was called a boedelhouderschap. But this was the result either of local 
custom well established, or of local statute. In the absence of that custom 
or enactment, Voet clearly states that the continuation of this community 
could not be allowed under the general law of Holland, because it was at 
variance with the common law of partnership, as most undoubtedly it is. 
The passage quoted ad pandectas (24. 3. 30) had reference only to a case 
where such community was recognized, not by the general law of Holland, 
but by a statute of Antwerp; and that passage, therefore, does not apply . . . 
. In this colony, save where the will so directs, as in Cloete's case, there is, 
so far as I am aware, no principle of boedelhouderschap allowed either by 
statute or practice." We are in like case with Sir James Rose-Innes and, so 
far as we are aware—no effort has been made in the argument to show the 
contrary—neither by the common law of this colony, nor by statute, has 
the principle of a "real continuing communion" of property between a 
surviving spouse and the heirs (whatever their degree) of the predeceased, 
ever prevailed. On that ground we regard Muttanayagam's case as 
inapplicable to the present inquiry. 

What, then, were the relative positions of Thomas Hubbard and his 
deceased wife's next of kin? The community of property between husband 
and wife had come to an end. It was not continued between Thomas and 
the heirs of Henrietta. The right to the inheritance, namely, Henrietta's half 
share of the common property, vested upon her death in the heirs. Thomas 
was not one of those heirs. When, therefore, he remained in possession of 
the inheritance he did so as a stranger, not in any sense as co-proprietor. 
His possession was not referable to any lawful title, and so was adverse, 
He was not an express trustee for the heirs, not has it been suggested to us 
that, although not expressly a trustee, he should in the circumstances and 
in equity be so treated. The heirs, when Thomas refused or neglected to 
give up possession, had a right of action for recovery of the inheritance. It 
is clear that this right might be, and in this case has become, barred by 
lapse of time. 

The judgment of the Court below in our opinion was right, and this 
appeal must be dismissed with costs. 

Appeal dismissed. 
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PETTY DEBT COURT, GEORGETOWN. 

F. J. BANKART & Co. v. ROYAL MAIL STEAM PACKET COMPANY. 
[221—12—1920.] 

1921. MARCH 3, 15. BEFORE DALTON, J. 

Shipping—Bill of lading—'Received . . . in apparent good order and 
condition'—Prima facie evidence of condition of goods—Damages—Liability of 
shipowner—Burden of proof.  

Claim by W. W. Brassington, trading alone under the name of F. J. 
Bankart & Co., against the Royal Mail Steam Packet Company for the sum 
of $55.45 damages alleged to have been incurred by a breach of contract, in 
connection with goods shipped from Halifax, Nova Scotia, to Georgetown, 
Demerara. 

Further necessary facts are set out in the Judgment below. 

E. G. Woolford, K.C., for the plaintiffs. 
C. E. Shepherd, solicitor, for the defendant Company. 

DALTON, J.: The plaintiff firm claims from the defendants the sum of 
$55.45, damages for breach of contract. The facts which are not disputed 
are that the defendants shipped at Halifax by s.s. Chignecto and consigned 
to the plaintiff 150 bags of "Cream of the West" flour on or about 
November 25th, 1919; that part of the shipment, twenty-one half-bags were 
landed at Georgetown from the said steamer in a damaged condition about 
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December 16th; and that the damaged flour was condemned by a board of 
survey and sold at public auction, The allegations in the plaint which are 
denied by the defendants are, first, they deny that they are common 
carriers, and allege that the terms of the contract between the parties are set 
out in the bill of lading; secondly, they deny that the flour was shipped for 
the plaintiffs; and they further deny that it was received by them in good 
order. 

Apart from the documentary evidence, the bill of lading, cor-
respondence between the parties, and the certificate of the board of survey 
the only witnesses examined were the plaintiff W. W. Brassington (trading 
as F. J. Bankart & Co.) and Mr. J. Pairaudeau, one of the boards of survey. 
From the evidence of the latter and the certificate of the board I come to the 
conclusion that the flour was damaged by some agent from outside, pre-
sumably by linseed oil, the evidence showing that oil had soaked from 
outside some two inches into the flour. This was not questioned by 
defendants in cross-examination, nor was it denied that the flour when 
examined by the board was in the same condition as when landed from the 
ship. 

The major part of the argument of both sides dealt with the bill of 
lading. Plaintiff in his evidence stated it was a 'clean' bill of lading, and 
there is an admission to that effect by defendants in the correspondence 
which was put in without objection. But if I understand that term correctly 
it was not a 'clean' bill. A 'clean' bill of lading is one in which there is 
nothing to qualify the admission that so many packages are shipped in 
good order and well-conditioned (Scrutton on Charterparties) .  In The 
Restitution Steamship Company v. Sir John Pirie & Co. (61, L. T. 330), 
Cave, J. citing authority, says "a clean bill of lading is a bill of lading 
which contains nothing in the margin qualifying the words in the bill of 
lading itself, 'shipped in good order and well conditioned goods of a certain 
character or a certain weight or quality or what not.' But where for instance 
you insert in the margin of the bill of lading the weight, or quantity or 
quality unknown, that is not a clean bill of lading because that contains a 
qualification." The qualification in the bill of lading in this case before me 
is contained in the body of the document in clause 8 in the following terms: 
"Weight, measurement, contents, marks, quantity, quality, condition, and 
value of packages are unknown to the company," i.e., the defendants. The 
bill of lading then is not what is known as a 'clean' one, but the admission 
by the defendants in the correspondence above referred to, apparently made 
in error, not having in any way prejudiced the plaintiff, they are not 
estopped from setting up the qualification above set out, as apart of their 
defence. No question of estoppel as regards this admission was in fact 
raised by plaintiff's counsel before me. 
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The bill of lading is evidence of the contract between the parties, a 
contract to carry with reasonable care subject to the excepted perils and 
conditions set out. It sets out that the defendants "Received on dock in 
apparent good order and condition . . . . to be shipped on board the 
steamship Chignecto . . . .the packages stated . . . to be conveyed and 
delivered from the ship's deck where the shipowner's responsibility shall 
cease at Demerara herein called the place of destination . . . ." The goods 
are set out, also the consignees, the plaintiff, and it continues that the 
shipper, owner, and consignee of the goods agree to be bound by all its 
terms and conditions. The clauses upon defendant solicitor rested his 
argument that defendants were not liable are Nos. 2, 8, and 9. He led no 
evidence. 

The material parts of these clauses, referred to by Mr. Shepherd, are as 
follows:— 

Clause 2. "The company will not be responsible for. . . . . any act, 
neglect or default whatsoever of the . . . . stevedores . . . . whether in 
relation to the . . . management  or storage of any carrying vessel  or  
otherwise . . . .  nor for  any consequences arising from any of the 
foregoing exceptions." 

Clause 8. "Weight, measurement, contents, marks, quantity, quality, 
condition and value of packages are unknown to the company and the 
company is not bound by the description in the margin . . . ." 

Clause 9. "The company will not be responsible for any damage to 
bales, nor for leakage, breakage (however caused) effects of climate, heat 
of holds, contact with or smell or evaporation from other goods or decay."  

Of these clauses the principal one relied on is clause 8. Applying the 
exception in respect of 'quality,' 'contents' and 'condition,' Mr. Shepherd 
argues that his clients are not responsible. It is admitted that the flour had a 
long railway journey before being shipped by the defendants and it is 
incumbent, he argues, on the plaintiff to show that the damage to the goods 
occurred after receipt by them. Numerous authorities were cited by both 
sides, and it is necessary for me to examine them in some detail. In The 
Prosperino Palasso (29 L.T. 622) it was held that in a suit against 
shipowners for damages to cargo the onus is upon the plaintiffs to show in 
the first instant that the goods were shipped, in good order and condition 
before they can call upon the ship-owners to show excuse for the injury 
done to the goods. The bill of lading stated that the goods were shipped in 
good order and condition, but as it contained an endorsement by the master 
that the quantity and quality were unknown, it was held to be no admission, 
as against the shipowners, that the goods were shipped in good order and 
condition.   The same conclusion was come to in 
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the case of The Ida (32 L.T. 541) although the court in the latter case held 
that there is no rule of law by which the consignee of goods under the bill 
of lading as described with the exception endorsed thereon is bound to 
show that the goods were shipped in good order and condition or fail in his 
suit against the shipowners for damage done. In view of the failure of the 
consignee to produce prima facie evidence of the condition of the cargo 
they could not succeed. The case of the Ida was cited in the case of the 
Peter der Grosse (L. R. I. P. 414). It has been suggested by Mr. Woolford 
that the latter case reversed the former, but that of course is not so. The Ida 
was a decision of the Privy Council, whilst the latter case was tried before a 
single judge. Both cases are referred to by the learned authority of Scrutton 
on Charter-parties in close proximity and I think they are clearly 
distinguishable. The facts in the Peter der Grosse are not unlike the facts 
before me. There the master of the vessel received on board bales of down 
and feathers under bills of lading in the usual form "Shipped in good order 
and condition," etc. Certain excepted perils were set out in the bill of 
lading, which also contained the words "Weight, contents, and value 
unknown." The goods were delivered to the consignee but in a damaged 
condition, and it was proved that the damage was recent and not traceable 
to any inherent vice in the goods which were damaged both externally and 
internally. It was held that the bills of lading afforded evidence that 
externally, and so far as met the eye, the goods had been shipped in good 
order and condition; that, in the absence of any satisfactory proof on the 
part of the shipowners that the goods were in bad condition when shipped, 
it was not incumbent on the plaintiffs, in order to establish their case, to 
prove where and how the goods became damaged. 

It has been argued, however, that the exception 'quality and condition 
unknown' go further than the exceptions m the Peter der Grosse. What do 
'quality' and 'condition' mean? And how can this exception be reconciled 
with the opening words of the bill of lading 'Received on dock in apparent 
good order and condition . . . to be shipped on board'? The use of the word 
'apparent' I think, supplies the answer. The insertion of that word would 
seem to me to have followed as the result of previous decisions in the 
courts. I have been referred to Compania Naviera Vascongrada v. 
Churchill and Sim (1906. 1. K.B. 237) on this point. In this case the Ida 
was cited by counsel as an authority for the proposition that the clause 
'quality and measure unknown' neutralises the words 'Shipped in good 
order and condition' and that as a result there is no contract or warranty that 
the goods are shipped in good order and condition. But 'quality' and 
'condition' are not the same thing here. 



 13
BANKART & Co. v. R. M. STEAM PACKET Co. 

Channel, J. says : “It seems to me that while in reference to some things 
“and to some defects in them 'condition' and 'quality' may mean the same 
“thing, yet that they do not either necessarily or even usually do so. I think 
“that 'condition' refers to external and apparent condition, and 'quality' to 
“something which is usually not apparent, at all events to an unskilled 
“person. I think a captain is expected to notice the apparent condition of the 
“goods, though not the quality.” He proceeds that it is probably 
unnecessary for the captain to protect himself as regards quality which it is 
not his business to know anything about, unless the description of the 
goods set out in the bill of lading contain words importing a statement as to 
the quality The decision of the court of appeal in New Chinese Antimony 
Company, Ltd. v. Ocean Steamship Company, Ltd. (1917. 2 K. B. 664) 
where a question arose as to the weight of the goods shipped, supports this 
view. In that case the decision of Brett, J. in Lebeau v. General Steam 
Navigation Co. (8 C. P. at p. 96) was quoted with approval. Applying his 
words to the facts in this case the defendants in effect say: "I accept the 
bags of flour as they appear on the outside, that is, in apparent goods order 
and condition. I know nothing about the contents and will be bound by no 
statement in reference to them." 

To sum up, the effect of the cases above cited is as follows. Where a 
bill of lading sets out that goods are shipped in good order and condition, 
but a clause is inserted to the effect that the weight, measurement, contents, 
quality and condition are unknown the clause is an admission against the 
shipowner that the goods were externally but externally only to all 
appearances in good order. If proof is not given by the plaintiff that the 
damage resulted from some external cause, then he must give evidence to 
the effect that when shipped the goods were in good order internally. 

Applying the law then, as set out in the authorities cited, to the facts of 
this case I come to the following conclusions. 

It is admitted that the flour was delivered from the ship in a damaged 
condition. I am satisfied on the evidence that the damage was from an 
external cause, and in no way inherent to the kind of goods in question. 
The bill of lading is prima facie evidence that the flour was externally in 
apparent good order when received by defendants for shipment. It was 
clearly not in apparent good order when delivered, but in fact was damaged 
by oil soaking into the bags from outside. The onus is then upon the de-
fendants to displace this prima facie evidence, or to show that the flour was 
damaged by a cause for which they are not responsible, neither of which 
they have done. There is an allegation by them in the correspondence that 
the flour was received at the dock in Halifax in its damaged condition, but 
there is no evidence to 
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support that allegation, which in fact is directly contradicted by the bill of 
lading. In addition, no evidence has been forthcoming from the defence to 
show that the damage flows from a condition of things to which the 
exceptions in clauses 2 and 9 of the bill of lading would apply. In view of 
the evidence led for the plaintiff it is not incumbent on him to prove where 
or how the flour was damaged. On the facts proved he is entitled to 
judgment. The amount of the loss to him not being disputed. I give 
judgment for the plaintiff in the sum of $55.45 claimed with costs. 

Note.—[An appeal to the West Indian Court of Appeal has been lodged 
in this case.] 
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COLE v. BAJOHN. 

[182 OF 1921]. 

1921, JULY 29. BEFORE DALTON, J. 

Magistrate's court—Interpleader—Practice—Claim after judicial sale—
Claim for goods or their value—Petty Debts Recovery Ordinance, 1893, ss, 57, 
58—Seizure of goods not the property of the judgment debtor—Sale—Title of 
purchaser. 

Appeal from a decision of the stipendiary magistrate of the East Coast 
judicial district (Mr. J. H. S. McCowan). 

In a suit against Thomas Warner and another, Bajohn, the defendant in 
this action, levied on one cottage, as the property of Warner, to satisfy his 
judgment. After the cottage was sold by the bailiff, the plaintiff Cole 
commenced interpleader proceedings claiming that the cottage was his. 
The magistrate held that the property in question having been sold before 
the claim was made; the proceedings by way of interpleader should have 
been in respect of the proceeds of the sale. He dismissed the claim and 
gave judgment for the defendant. The plaintiff thereupon appealed. 

P. A. Fernandes, for the plaintiff.  
M. J. C. de Freitas, for the defendant. 

DALTON, J.—The plaintiff claimed a building, which he values in his 
evidence at $300, sold by the bailiff in the course of his duties. The 
proceedings are in their form ordinary interpleader proceedings. No claim 
was made until after the sale, nor is there any evidence to show that the 
plaintiff did not know of the levy and sale. If interpleader proceedings are 
taken after the sale, the proceedings must be taken in respect of the 
proceeds of the sale assuming that they are still in the hands of the bailiff. 
Narain v. Lochan (1917 L.R.B.G. 134). 

Mr. Fernandes has based his argument for the appellant almost entirely 
on the case of Crane and Sons v. Ormerod (1903 2 K.B. 37) where it was 
decided that if goods are taken in execution by the bailiff of a county court 
and, no claim being made to them, are sold by the bailiff, and it 
subsequently appears that they are not the property of the judgment debtor 
at the time of the seizure or sale, the purchaser does not acquire a good title 
to the goods as against the real owner. That case was decided under the 
provisions of the County Courts Act 1888, s. 154. The provisions of s.s. 57 
and 58 of the Petty Debts Recovery Ordinance 1893, although based on 
that act have been variously modified. It is therefore not necessarily an 
authority which applies here, and it certainly was not in the form of an 
interpleader suit. No doubt a person who had no knowledge of a sale of his 
property in such a case as this, and is not guilty of any negligence such as 
would debar him from so doing, can undoubtedly recover his property by 
process of law and before a court of competent jurisdiction, but under the 
provisions of the local ordi- 

http://femand.es/
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nance to which I have referred if interpleader proceedings are taken after 
sale, it must be in respect of the proceeds of the sale. I see no reason to 
differ from previous decisions in that point. I will only add this; in this case 
there is no evidence to show claimant did not know of the levy and sale. 
The inference from his evidence if it can be accepted is all the other way. 

The appeal is dismissed and the magistrate's decision confirmed, with 
costs. 
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AND ANR. 

[329 OF 1921.] 

1921. JULY 29, AUGUST 5. BEFORE SIR CHARLES MAJOR, C.J. 
Master and servant—Wrongful dismissal—Claim for wages—Misconduct—

Evidence. 

Appeal from a decision of the stipendiary magistrate of the East Coast 
judicial district (Mr. J. H. S. McCowan). 

The plaintiff claimed from the defendant companies the sum of $100 
for work done and services rendered as an engineer at plantation Ogle from 
March 1st to May 31st 1920 at the rate of $45 a month, the sum of $35 
being abandoned to bring the matter within the jurisdiction of the Court. 

The magistrate found that plaintiff was employed as an engineer but he 
was charged with the larceny of sugar, the property of his employers; that 
he was told to await the result of the case if he liked, that if he was found 
not guilty he would perhaps be reinstated, if guilty he could expect nothing 
and that to this he undoubtedly agreed, In May he was convicted for simple 
larceny. The magistrate therefore decided that he could not succeed in his 
claim and gave judgment for the defendants. From this decision the 
plaintiff appealed. 

A.V. Crane, Solicitor, for the appellant. 

H.C. Humphrys, for the respondents. 

SIR CHARLES MAJOR C.J.,—The plaintiff's claim, concisely stated, is 
for $100, due and payable by the defendants to him for work done and 
services rendered by him to the defendants as engineer on their plantation 
during the months of March, April and May, 1920. The claim raises no 
question of dismissal, nor damages for wrongful dismissal. On an 
allegation of an apparent quantum meruit by counsel for his defendants, 
Mr. Solicitor Crane for the plaintiff stated: "The claim is a simple one, for 
services as an engineer for three months at a salary." The defendants 
among other defences pleaded that the plaintiff never performed the 
services. There were, however, other issues that appeared during the 
hearing, such as, 
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e.g., whether, or when, the plaintiff was or was not discharged or dismissed; 
and whether, if he was dismissed, the defendants were justified in so doing; 
and whether they proved by legitimate means the facts said to constitute their 
justification. I take the issue of nonperformance, and the evidence of the 
circumstances touching it, first. It appears from the evidence—and I 
purposely omit from the statement of it all reference, save in indirect fashion, 
to facts outside this particular issue—that the plaintiff was engaged as an 
engineer on the 1st March, 1920, at a monthly salary of $45. He has 
abandoned the $35 over and above the amount of his claim for the three 
months. During the month of March certain proceedings were taken against 
the plaintiff, and the magistrate has found upon the evidence given before 
him the fact that the plaintiff agreed that, until the proceedings were 
determined, his work should cease and his salary be withheld from him; that, 
if the proceedings terminated in his favour, he might be permitted to resume 
work; but, if against him, he should take his discharge and receive no salary 
for the intervening period. Meanwhile the plaintiff was to continue his 
occupancy of his free quarters on the estate. The proceedings were begun on 
the 26th March. From that day, the plaintiff says, he did no work on the 
estate. The proceedings ended in May against him, but he was allowed to 
occupy his quarters until the 11th of August when, as they were required, he 
was told to leave the estate. As I said during the argument the question 
depended upon the truth or otherwise of the allegation of this agreement of 
the parties.  Mr. Crane argued that there was no evidence to support it. It is 
impossible to say that. There is, for instance, the statements of the plaintiff 
himself in cross-examination: "Elliott told me that he was keeping back my 
salary from March until case decided"; and "I understood that after case 
Manager would give me job back or discharge me;" and, "I then went home 
and waited result of case;" and this noticeable statement: "If case had been 
dismissed I would have asked for my March money and whether to work 
again." That is, first the case had to be dismissed before he could ask for any 
money, and then only for the March money. He has worked up to the 26th 
March. Now, of the weight of that evidence it was to the magistrate to judge. 
If he believed it, coming (as it did) form the plaintiff himself, it was certainly 
evidence, and sufficient evidence, to support his finding, being a question of 
fact whether the plaintiff and his defendants so agreed or not, and thus 
superseded (not suspended) the original contract of service. There are, of 
course, to me other statements of the plaintiff perhaps inconsistent with the 
existence of the agreement. But it was for the magistrate to decide the fact on 
the whole evidence before him. He has decided against the plaintiff, and as 
there was sufficient evidence for him to do so, I cannot disturb his decision. 
The appeal must be dismissed with costs, because the decision disposed of 
the whole case. 

Appeal Dismissed. 
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LALLA v. MOHAMED BACCHUS.  

[345 OF 1921]  

1921. JULY 22, AUGUST 5. BEFORE DALTON, J. 

Master and servant—Contract of service—Estates manager—Calculation of 
wages upon acreage let out to tenants—Interest in land—Contract for four 
years—Statute of Frauds—Civil Law of British Guiana Ordinance, 1916, s. 3 (4) 
(e) & s. 17—Pleading statute —Practice— Magistrates' Courts Rules, 1911, s. 
20—Petty Debts Recovery Ordinance, 1893, s. 21. 

Appeal from a decision of the stipendiary magistrate of the North 
Essequibo judicial district (Mr. H. T. King.) The plaintiff, Lalla, claimed 
the sum of $100 for breach of contract. The magistrate dismissed the claim 
on the ground that it was barred by the Statute of Frauds. The plaintiff 
appealed. All necessary facts, the decision of the magistrate and the reasons 
for appeal are sufficiently set out in the judgment below. 

C. R. Browne, for the appellant. 

J. A. Veerasawmy, for the respondent. 

DALTON, J.: The claim of the plaintiff was for the sum of $100 for 
breach of contract. This claim sets out that defendant verbally engaged him 
in 1919 as manager and ranger of his (defendant's) plantation for a term of 
four years, and that he wrongfully terminated the contract in August, 1920, 
and sold the plantation. The defence was a denial of the allegations of the 
plaint, and further a plea that the action is not maintainable in view of the 
provisions of s. 3 (4) (e) of the Civil Law Ordinance, 1916. 

The Magistrate found that "defendant did employ plaintiff to take after 
his lands and let them out." He adds: "I am satisfied that plaintiff has made 
out his claim to the $35," a sum which plaintiff, in his plaint, states he 
spent under his contract at defendant's request. But he says "the defendant 
pleaded amongst other things that the Statute of Frauds applied in the 
matter. It was contended for plaintiff that the doctrine of part performance 
took the matter out of the statute. I have come to the conclusion that this 
contention cannot be sustained. . . I therefore dismiss his claim for wages 
due . . . and I therefore non-suit plaintiff as regards the $35." "I decline to 
allow defendant any costs as his conduct in the matter has not been 
honest." 

The claim was for damages for breach of contract. From the record it 
appears that the defendant's solicitor at the close of his case, in addressing 
the court, changed his defence based on the Statute of Frauds, from s. 3 (4) 
(e) of the Civil Law Ordinance, 
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to s. 17. He then states that as the contract was one for four years, it ought 
to have been in writing. In his reasons for decision the magistrate states 
generally that "the Statute of Frauds" is pleaded and whilst finding that 
plaintiff had proved his case, he upholds the plea, but he does not refer to 
any section. In his reasons for appeal appellant sets out that s. 3 (4) (e) 
being pleaded, no consideration should have been given by the magistrate 
to s. 17. 

Mr. Veerasawmy, for respondent, has argued that the defence of s. 3 
(4) (e) holds good. I will therefore deal, with that. The contract is 
admittedly one for four years. Plaintiff was engaged as manager for that 
period, and the contract was a verbal one. His wages were to be estimated 
on the acreage of rice and provision lands be let out to tenants for his 
employer. He was to receive payment of wages at the rate of 25 and 50 
cents per annum for each acre cultivated with rice and ground provisions 
respectively. That, argues counsel, is a contract concerning an interest in 
land. It seems to me however that it is no contract that comes within the 
provisions of the law set out in the defence. Those provisions are as 
follows:— 

3 (4) (e) That no action shall be brought whereby to charge any person 
upon (1) any lease of immovable property for a period exceeding 
one year, (2) any contract or agreement for the sale, mortgage, or 
lease of immovable property, or any interest in or concerning 
immovable property, or (3) any declaration, creation, or 
assignment of any trust relating to immovable property, unless the 
agreement  or some memorandum or note thereof shall be in 
writing and signed by the party to be charged or some other person 
thereunto by him lawfully authorised.  

This is obviously not a lease, under sub-clause (1). It is not a contract 
to sell, mortgage or lease any immovable property or any interest therein 
within sub-clause (2). I cannot see that it is a declaration, or creation or 
assignment of any trust relating to immovable property. It seems to me to 
be purely a contract of service between defendant and plaintiff whose 
wages were to be estimated on the acreage let by defendant to prospective 
tenants.  

Mr. Veerasawmy has cited In re Hall, In re Whitting (10 Ch. D. 615) as 
an authority supporting his contention. There a customer borrowed £200 
from a bank, and gave the bank a letter addressed to a tenant authorising 
him (the tenant) to pay £200 to the bank when his Michaelmas rent became 
due. That was held to be an agreement creating a charge upon an interest in 
land and so within s. 4 of the statute of Frauds. It is in my opinion clearly 
distinguishable from this case now before the court. The defence pleaded, 
i.e. s. 3 (4) (e), is not therefore 
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applicable. In case I should come to that conclusion respondent's counsel 
has argued that a defendant is entitled to raise the Statute of Frauds as a 
defence at any stage of the case. Section 17 of the Civil Law Ordinance 
(setting out s. 4 of the Statute of Frauds) was referred to at the close of the 
case. That section, in its material parts, is in the following terms:— 

17. No action shall be brought . . . . upon any agreement which is not to 
be performed within the space of one year from the making thereof 
unless the agreement upon which such action shall be brought, or 
some memorandum or note thereof shall be in writing and signed 
by the party to be charged therewith . . . . . 

The agreement set out in the plaint conies within the section. It is as I 
have said a contract for four years service. It is a verbal contract. But this 
section of the law was not pleaded in the defence. Can the defendant raise 
it at the close of his case as he has done here? 

The Statute of Frauds is not one of the special defences, e.g., 
prescription, of which notice must be given under the Petty Debts 
Recovery Ordinance, 1893. Rule 20 of the Magistrate's Courts Rules, 1911, 
and s. 21 of that ordinance set out the procedure to be followed. The 
magistrate reads out the plaint to the defendant (in practice, I think, with 
defendant's consent, it is frequently taken as read) and he "shall require him 
to make his answer or defence thereto, and shall thereafter hear and 
determine the cause without further pleading or formal joinder of issue." 
Rule 20 provides that it shall not be sufficient for a defendant in his de-
fence to deny generally the claims contained in the plaint, but he must state 
clearly and specifically the ground or grounds upon which he relies by way 
of defence. Applying these provisions of the law in respect of procedure 
here what do we find? The defence is set out on the record, and amongst 
other ground defendant says he relies on a special section of the Civil Law 
Ordinance incorporating part of the Statute of Frauds. The defence was not 
amended, nor was any amendment asked for There is nothing on the record 
to show that was done, nor I think has it been suggested in the hearing 
before me. It is not until the close of the case that anything is heard of the 
relevant section of the Statute of Frauds, upon which I think the magistrate 
based his decision I am afraid I am not able to agree with counsel's 
argument that he can raise the defence at any time. The ordinance and rule 
I have cited set out the procedure. If defendant had pleaded the Statute of 
Frauds as generally incorporated in the Civil Law Ordinance as part of his 
defence, he could have, on the authority of James v. Smith (1891 1 Ch. 
384) have availed himself of the provisions of that statute, but if he choses 
to plead 
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one section of the ordinance only, he cannot, unless amendment is 
permissible and is allowed, extend his defence to other sections. The 
English Rules of Court (Order XIX r. 15) in express terms require the 
Statute of Frauds to be pleaded if it is to be relied upon. It is not necessary 
for me here to interpret the requirements of the Rules of the Supreme Court 
of this colony in this respect, but having in view the requirements of Rule 
20 of the Magistrates' Courts Rules to which I have referred, I have no 
doubt that if a defendant relies for his defence on the provisions of the 
Statute of Frauds incorporated into the law of this Colony he must 
sufficiently set out in his defence the grounds upon which he relies to 
enable the plaintiff to know what the defence is. I have accordingly come 
to the conclusion that defendant was not entitled, as he has done here, on 
the defence pleaded to avail himself of any defence under s. 17 of the Civil 
Law Ordinance and therefore the magistrate was wrong in his decision. 
The section of the Civil Law Ordinance pleaded in the defence did not 
apply. It is not therefore necessary for me to consider the further question 
of part performance of the contract that has been raised in the grounds of 
appeal. 

On the facts found by the magistrate I have no difficulty in assessing 
the damages. The plaintiff made out his case. The judgment of the 
magistrate in respect of the non-suit for $35 and for the defendant on the 
balance will therefore be set aside and judgment entered for the sum 
claimed $100 and costs. 

[NOTE: An appeal to the West Indian Court of Appeal has been lodged 
in this case.] 
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Writ of summons—Specially indorsed writ—Leave to defend—Payment into court or giving 
security—Rules of Court, 1900, Order XII., r. 7. 

Kinch v. Hamel Smith.....................................................................................................................21

Kinch v. Hamel Smith...................................................................................................................168

Writ of summons—Specially indorsed writ—Leave to defend—Set off or counterclaim—Signing 
judgment—Stay of execution—Costs. 

De Freitas v. Walcott.....................................................................................................................130

Writ of summons—Specially indorsed writ—Special indorsement—Signature of barrister and 
solicitor— Pleading—Rules of Court, Order XVII, r, 6. 

The Berbice Development Co. Ltd. v. Wishart. ............................................................................131

See also Criminal Law. 

PRESCRIPTION— 

Husband and wife—Community of property—Death of wife—Liability of surviving spouse to heirs— 
Adverse possession—Claim for accounts. 

Gravesande and ors. v. Burrowes and ors .......................................................................................89

Limitation of action—Common law—Acknowledgment by part payment—The Prescription Ordin-
ance, 1856, and the Prescription Ordinance, 1856. Amendment Ordinance, 1918. 

Gonsalves and ors. v. Gonsalves .....................................................................................................25

SALE OF GOODS— 

Limitation of action—Common law—Acknowledgment by part payment—The Prescription 
Ordinance, 1856, and the Prescription Ordinance, 1856, Amendment Ordinance, 1918. 

Gonsalves and ors. v. Gonsalves .....................................................................................................25

Shares in limited liability company—Contract of sale—Note or memorandum in writing—
Interpretation of term 'goods'—Inclusion of choses in action—Sale of Goods Ordinance, 1913, s. 2 (1) 
and 6. 

Gomes v. De Freitas ........................................................................................................................22

Specific performance—Damages—Remedies of buyer—Sale of Goods Ordinance, 1913, as. 52, 53—
Magistrate's Court—Plaint—Joinder of causes of action of dissimilar nature, 

Dias v. De Souza ...........................................................................................................................128



SHIPPING— 

Bill of lading—'Received .in apparent good order and condition'—Prima facie evidence of condition 
of goods—Damages—Liability of shipowner —Burden of proof. 

F. J. Bankart & Co., v. Royal Mail Steam Packet Company.............................................................9

F. J. Bankart & Co., v. Royal Mail Steam Packet Company.........................................................170

SOLICITOR— 

Solicitor and client—Fiduciary   relation—Option to purchase laud from client to solicitor—Solicitor 
in hac re—Duty of solicitor—Independent advice— Innocent purchaser from solicitor for value.  

Demerara Bauxite Co., Ltd. v. Hubbard and ors. ............................................................................26

Demerara Bauxite Co., Ltd. v. Hubbard and ors. ..........................................................................194

 

SPECIFIC PERFORMANCE—See Immovable property. 

STATUTE—See Ordinance. 

STRAY—See Animal. 

TRUST—See Will. 

WILL— 

Construction—Specific or residuary devises—Abatement—Debts owing by beneficiaries—Legacy in 
extinguishment of debt—Set off—Debtor appointed executor—Effect on debt. 

In re Da Silva ................................................................................................................................102

Construction—Trust—Bequest of income of trust fund to widow 'for the maintenance of herself and 
the children of the marriage'—Interest of widow, absolute or fiduciary—Right of adult children to 
maintenance. 

In re Pereira...................................................................................................................................109
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