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COURT FOR CROWN CASES RESERVED. 

New Amsterdam, February 10, 1892.  

Before CHALMERS, C.J., ATKINSON and SHERIFF, J.J.  

REGINA v. RAMLALL AND OTHERS. 

The Court has jurisdiction in questions raised in a Case stated 
under Ordinance 14 of 1869, notwithstanding these questions have 
been raised erroneously in a motion to arrest judgment. 

Five prisoners were indicted for murder of a person named Gun-
gadeen. The Crown had to prove that a decapitated body, the head of 
which had not been found, was that of Gungadeen. Amongst other 
evidence was a statement by one of the prisoners (Lalbahabour). The 
Judge duly directed the Jury when the statement was admitted and in 
his summing up that it was only evidence against the person making 
it, and not against the others. The Jury having retired, returned after-
wards into Court and through their foreman asked the Judge 
“whether the statement of Lalbahadour that the body he and Cheddy 
“(a witness for the. Crown) said was that of Gungadeen was evidence 
“of identity?” To this question the Judge replied “Yes.” The Jury 
convicted four of the prisoners. 

Held (per ATKINSON and SHERIFF, J.J.)—The answer “Yes” is to 
be construed along with the previous directions given by the Judge 
which are admittedly correct, and there was no misdirection. 

(Per CHALMERS, C.J., diss.) —The answer “Yes” is necessarily 
construed under reference to the question and the views of the Jury in 
asking it; the circumstances show that the Jury were asking the Judge 
to direct whether that part of Lalbahadour’s statement which related 
to the identity of the body was applicable to all the prisoners, and the 
unqualified affirmative answer was misdirection as regards all the 
prisoners except Lalbahadour. 

CASE stated by the undersigned Junior Puisne Judge under 
the provisions of Ordinance 14 of 1869, Section 2. 

The accused were indicted at the last Session of the Su-
preme Criminal Court held at New Amsterdam, Berbice, for 
the murder of one Gungadeen. The first and last accused con-
ducted their own defence, the others were defended by Coun-
sel. 

It was proved by the prosecution that a headless body had 
been found in a cross canal on Rose Hall estate; that the body 
was that of a coolie, and that the head had 
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been removed, a “deal of violence” being necessary to ac-
complish the act, and that the weapon used was probably a 
heavy sharp-cutting instrument, a cutlass, a sword or a heavy 
knife. The body was that of a strong healthy man, and that of 
a young man. 

The body was found on the 12th of May, a Tuesday.  
An immigrant named Gungadeen, who, like all the accused 

was indentured to Plantation Adelphi, was proved to have dis-
appeared, and there was evidence that he was last seen alive on 
the Friday immediately preceding the finding of the headless 
body, at a late hour and in the company of all the accused. The 
medical testimony was to the effect that the “injuries were in-
“flicted about 3 days before the 12th.” Dr. Young said, “I think 
“it took place on the 9th.” 

“The wounds were caused during life or immediately af-
“ter.” No other coolie has been reported as missing.  

Evidence was adduced that the headless body was that of 
Gungadeen. 

Counsel for the defence in his address urged upon the Jury 
that if they were not satisfied beyond all reasonable doubt that 
the headless body was that of Gungadeen, the prisoners were 
entitled to a verdict of acquittal. 

There were two statements; one by Lalbahadour, and the 
other by Bhansing, tendered and admitted, and at the time 
when I admitted such statements and before the conclusion of 
the case I carefully cautioned the Jury that as these statements 
mentioned by name certain of the other prisoners as having 
murdered Gungadeen, they were to remember that such state-
ments were only evidence against the persons making the same 
and in no way were they to be regarded as evidence against the 
other accused.  

In charging the Jury, I not only repeated what I had said 
when the statements were admitted, but I pointed out the im-
propriety of allowing their minds to be in the slightest degree 
influenced thereby, save and except so far as they might think 
fit to accept the whole or any part of a statement as evidence 
against the prisoner himself who made the same. I read to the 
Jury from Russell on Crimes, 5th edition pp. 493-4, and also 
from Roscoe's Criminal Evidence, 11th edition pp. 49 and 52. 
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The Jury having retired to consider their verdict subsequently 
returned into Court, when the foreman of the Jury put the fol-
lowing question to me, viz., “Whether the statement of Lalba-
“hadour that the body he and Cheddy (a witness for the 
“Crown) saw was that of Gungadeen was evidence of iden-
“tity?” I replied “Yes.” 

No objection was taken at the time to this answer. 
The Jury found all the prisoners guilty except Menia, 

whom they acquitted. They added a recommendation to mercy 
in the case of Ramlall and Lalbahadour. 

Mr. McKinnon, for the prisoners he defended, at once 
moved in arrest of judgment. I took down his objection as fol-
lows:—“Mr. McKinnon moves in arrest of judgment on the 
“ground of a direction given to the Jury on the question of 
“identity based on a statement made by Lalbahadour. It is well-
“known that the statement of an accused person can only be 
“used in evidence as against himself, and as the Jury were in 
“doubt as to the identity without the use of Lalbahadour's state-
“ment, the direction of the Court that his statement might be 
“used as evidence of identity, the operation would result 
“against others than the party making the statement.” 

While I was of opinion that a motion in arrest of judgment 
would not lie, I complied with the request of Counsel to state a 
Case. 

The point of law reserved and submitted for the con-
sideration and decision of this Court is whether under the cir-
cumstances narrated my answer to the foreman of the Jury to 
the question put by him amounted to a misdirection. 

It was admitted by Counsel for the defence that so far as 
Lalbahadour was concerned his statement was admissible, but 
I deemed it expedient to postpone judgment against all the ac-
cused. 

W. A. M. SHERIFF. 

APPENDIX.—Statement of Lalbahadour as taken before 
Mr. Sheriff Hewick and referred to in the foregoing statement 
of a Case. 

He said that Adjudiasing, Ramlall, Bansing, and 
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Menai had gone to his house on a Friday; that they smoked and 
drank and arranged to take him out. That they then all went to 
Rose Hall and the four men, Adjudiasing, Ramlall, Bansing 
and Menai told him and Cheddy to sit down when they got to 
the 3rd field and watch; that they did sit down and watch. The 
others went higher up into the field*. “In an hour, as no one 
came, Cheddy and I went in the direction they had gone and 
came across the dead body of Gungadeen lying without the 
head in the field. Cheddy and I returned to Adelphi and found 
the four men there. That is all.” 

* It will be noted that the first part of this statement is given in 
the third person, but the witness at this point was asked by the Solici-
tor General to give the statement as taken by him in the first person, 
which he accordingly did.—W. A. M. SHERIFF, J. 

Davson for the Crown, stated a preliminary objection: — 
This is not a proceeding under Ordinance (14 of 1869) which 
gives this Court jurisdiction; it is founded upon a motion in 
arrest of judgment. In such a motion the Court can only look at 
the record, and the point raised in the Case does not appear on 
the record. There was a motion in arrest of judgment: the 
Judge ruled that the motion would not lie, but complied with 
the request of Counsel to state a case, and the Case is stated as 
upon this motion. The procedure is erroneous. Roscoe's Dig., 
11th Edn., p. 209; Stephen's Coms., 8th Edn., p. 409; Beg. v. 
Brayock, I, Temple and Mew., p. 361; Reg. v. Martin, 1 Den., 
398. 

McKinnon for the prisoners Adjoodiasing and Lalba-
hadour:—The objection is late. The procedure is in accordance 
with the practice, and no objection was made when the request 
to state a Case was made. The Court has only to consider the 
Case; no other record need be looked at. There is not now any 
motion to arrest judgment. 

Davson in reply.—Ordinance 27 of 1846, Section 66. 
Prisoners Ramlall and Bhansing, in person, offered no ar-

gument. 
Curia (CHALMERS, C. J., and ATKINSON and SHERIFF, J.J.) 

per CHALMERS, C.J.: —In this case it appears that immediately 
after the verdict had been recorded, Counsel for two 
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of the prisoners who had been convicted moved in arrest of 
judgment on the ground of a misdirection given to the Jury as 
to certain evidence touching the identity of a dead body, con-
tained in a statement made by one of the prisoners. The learned 
Judge was of opinion that a motion in arrest of judgment 
would not lie, but he complied with the request of Counsel to 
state a Case. In the second last paragraph of the Case it is ar-
ticulately stated that the point of law reserved and submitted to 
the decision of this Court is whether a certain instruction given 
by the Judge to the Jury more particularly detailed in the Case 
was misdirection. 

The authorities support the contention of the Solicitor 
General on the part of the Crown that the point at issue was 
not such that judgment could be arrested upon it, not being a 
matter appearing on the record; so that even if the Court 
should rule the question reserved in favour of the prisoners, 
that would not afford ground for a motion in arrest of judg-
ment, having regard to the technical requisites of that proceed-
ing. But it appears to us that upon due consideration of the Or-
dinance 14 of 1869, the question touching misdirection being 
substantially raised and appealing in the Case, it is within the 
jurisdiction and the duty of the Court to consider this question 
and deal with it, for whatever legal effect it may have upon the 
validity of the verdict, although the method by arrest of judg-
ment may not have been an appropriate method of raising it. 

McKinnon on merits:—The prisoners were indicted for the 
murder of one Gungadeen. It was essential the Grown should 
prove the identity of a certain headless trunk as being his body. 
If this proof failed there could have been no conviction. The 
question put by the Jury to the Judge shews they were in doubt 
as to the use they could make of Lalbahadour's statement. 
They understood from the summing up that they could not use 
it with regard to the general facts of the case except as con-
cerned Lalbahadour himself, but they were in doubt whether 
they could use it as touching all the other prisoners, upon the 
question of the identity of the headless trunk, to which it re-
lated. The categorical answer in the affirm- 
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ative without qualification was misdirection. It may be argued 
on the part of the Crown that the statement of a fact is not on 
the same footing as a confession. But the rule applies equally 
to everything said by an accused person which tends to the 
proof of the crime. Archbold, 19th ed., p. 246. It is not a collat-
eral fact, but an essential one, viz., the identity of the corpus 
delicti. Nor could the statement be admissible on the ground 
that there was conspiracy. There was no evidence of con-
spiracy, nor was it alleged. I admit the Judge stated the law 
correctly in his charge as to generality, but when it appeared 
by the question of the Jury that they had not applied his direc-
tions to the particular point of the identity of the body it was 
necessary for him to explain the law with reference to the 
question put. The general affirmative answer was misleading, 
and it is clear from the course the Jury took and the verdict 
they returned after receiving this answer that they were misled. 
It is said in the Case that no objection was taken by the prison-
ers’ Counsel to the terms of the answer, but this does not affect 
the matter. Reg. v. Gibson, 16, Cox, c.c.,181. As to Lalba-
hadour himself, the misdirection as regards the other prisoners 
vitiates the verdict as a whole, although the case would have 
been different had his position been distinguished. The verdict 
is one and cannot be good in part and not good as to the rest. 
Reg. v. Scaife and Rook, 2 Denison, 281. A second point is that 
the statement of Lalbahadour contained nothing from which 
the identity of the headless trunk with the body of Gungadeen 
could legitimately be inferred, and the Judge should have 
pointed this out when the Jury asked the question. 

Davson for the Crown:—The only question is whether the 
Judge's answer to the Jury was misdirection. The second point 
is untenable, Lalbahadour asserted in terms that the trunk was 
the body of Gungadeen, and it was entirely for the Jury to es-
timate the statement. There was no misdirection as to Lalba-
hadour. The evidence as to each prisoner has to be considered 
separately, and a verdict is found separately as to each. Then as 
to the answer which the Judge gave to the question of the 
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Jury, it could only be misdirection if we assumed that the Jury 
disregarded the directions the Judge had given them in his 
charge as to the statement of Lalbahadour. The answer “yes” 
must be taken as part of the charge along with what had been 
said previously. Besides, we can only conjecture what was in 
the minds of the Jury. They did not ask if the statement was 
evidence as against others than the prisoner who made it. They 
may have wished to know if this very meagre statement as to 
identity could be considered by them at all. There is one more 
point. If the contention of the prisoners' Counsel is correct, the 
Court could not arrest the judgment. Under the course which 
has been taken by motion, the only method would be to avoid 
the judgment, and the proceedings would be had de novo. 

Ramlall and Bhansing, in person, do not say anything. 
McKinnon in reply:—I call attention to the terms of the 

statement. The Judge's charge dealt with the bearing of the 
statement as regards the guilt or otherwise of the prisoners, but 
a new point of view presented itself to the Jury during their 
consultation, viz., as to the identity of the body, and. the Judge 
should have redirected them with reference to their question. 
It cannot be supposed they would have put that question if 
they had understood from the previous summing up that the 
use of the statement was to be restricted as regards the iden-
tity. But the identity involved the whole possibility of con-
viction. I admit that the motion to arrest judgment was incor-
rect, but I ask the Court to make such order as justice requires. 

The following opinions were given:— 

SHERIFF, J.:—The Case has had my anxious considera-
tion. While I am prepared to go the length of admitting that it 
would have been better had I replied to the question put to me 
by the Jury more fully, yet in the absence of direct authority 
covering the point I do not see that the answer amounted to a 
misdirection. The answer cannot be divorced from the law 
previously laid down to the Jury on two distinct occasions 
occurring during the trial 
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and both must be read together. When the question was put I 
had in my mind the fact that the Jury had been told in the 
plainest language that the statement of one accused could only 
be evidence against himself, and under the circumstances I felt 
that I was justified in replying that the statement of Lalba-
hadour was evidence of identity. It certainly was evidence to 
that extent so far as Lalbahadour was concerned. It was for the 
Jury to attach such weight thereto as they might think fit. The 
objection has been discussed as if evidence had been improp-
erly received but no such question arises here. The statements 
of Lalbahadour and Bhansing were under proper reservation 
duly admitted. The case was closed. 

In England in civil cases the law is clear that you cannot 
obtain a new trial on the ground of misdirection unless an ob-
jection to the Judge's ruling is taken at the time. I have 
searched in vain for any authority defining what the procedure 
should be where it is alleged in a criminal case that the Judge 
has misdirected the Jury. It was ruled in the case of the Queen 
v. Gibson, 18, Q.B. D. p. 537, Law Reps., that it is incumbent 
on the presiding Judge at a criminal trial to see that nothing is 
admitted as evidence but what is legally admissible as such, 
and it makes no difference that such improper evidence was 
not objected to on behalf of the prisoner when tendered. By 
parity of reasoning it may be argued that a Judge's ruling 
stands on the same footing perhaps. 

In Stubbs’ case, 1 Dearsly's Crown Cases, p. 556, a point 
was reserved for the Court of Crown Cases as to whether a 
direction by the Judge to the Jury was right, but in that case 
Counsel for the prisoner had at the trial asked the Judge to di-
rect the Jury in a certain way which he declined to do. 

I would rather however base my decision on the broader 
ground that there was no misdirection. The Jury were directed 
as clearly as it lay in my power to do. I cannot bring myself to 
think so poorly of the intelligence of the Jury as to suppose 
either that they did not understand what I had said to them, or 
as remarked by the Solicitor General, can I believe that they 
allowed my caution to go into one ear and out at the other. 
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I am therefore of opinion that this Court should order 
Judgment to be given at the next Session of the Supreme 
Criminal Court to be holden for the County of Berbice. 

ATKINSON. J.:—The prisoners stand convicted of the mur-
der of one Gungadeen. 

At the trial before SHERIFF, J., the following statement 
which had been made by the accused Lalbahadour to Mr. Sher-
iff Hewick was admitted in evidence,—“He (Lalbahadour) 
said that Adjudiasing, Ramlall, Bhansing and Merai had gone 
to his house on a Friday, that they smoked and drank and they 
arranged to take him out; that they all went to Rose Hall, and 
the four men Adjudiasing, Ramlall, Bhansing and Merai told 
him and Cheddy to sit down when they got to the third field 
and watch; that they did sit down and watch; the others went 
higher up into the field. In an hour as no one came Cheddy and 
I went in the direction they had gone and came across the dead 
body of Gungadeen lying without the head in the field. Cheddy 
and I returned to Adelphi and found the four men there. That is 
all.” 

In connection with this statement a question of law was 
raised by the Counsel who defended Lalbahadour and Adjudi-
asing, (the other two having declined the assistance of Coun-
sel), and at his request the learned Judge stated a Case for the 
consideration of this Court. Another statement made by the 
prisoner Bhansing was also read at the trial, but no question 
arose as to that. 

According to the Case stated “the Jury having retired to 
consider their verdict, subsequently came into Court, when the 
foreman of the Jury put the following question to the presiding 
Judge, viz., whether the statement of Lalbahadour that the 
body he and Cheddy (a witness for the Crown) saw was that of 
Gungadeen was evidence of identity,” to which the learned 
Judge replied “yes;” and the point of law reserved for the con-
sideration and decision of this Court is whether under the cir-
cumstances narrated, the Judge’s answer to the foreman of the 
Jury to the question put by him amounted to a misdirection? 

In stating the Case, the learned Judge says, “at the time 
when I admitted such statements, and before the conclusion of 
the case, I carefully cautioned the Jury that 
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as these statements mentioned by name certain of the other 
prisoners as having murdered Gungadeen they were to remem-
ber that such statements were only evidence against the per-
sons making the same and in no way were they to be regarded 
as evidence against the other accused. In charging the Jury I 
not only repeated what I had said when the statements were 
admitted, but I pointed out the impropriety of allowing their 
minds to be in the slightest degree influenced thereby, save and 
except so far as they might think fit to accept the whole, or any 
part of a statement, as evidence against the person himself who 
made the same. I read to the Jury from Russell on Crimes, 5th 
Ed. p. 493-4 and also from Roscoe’s Criminal Evidence, 11 
Ed. p. 49 and 52.” 

It was contended by the prisoners’ Counsel that not-
withstanding that the learned Judge had thus carefully cau-
tioned the Jury he ought, when the foreman asked the question, 
to have again directed them that the statement was evidence 
only against the prisoner who had made it; that the question of 
the identification of the headless body as that of Gungadeen 
was a most important one, as unless that were proved there 
could be no conviction; that the Jury could not have been satis-
fied with the other evidence as to identity or they would not 
have asked the question; that they were in doubt and that the 
unqualified answer “yes” must have caused them to bring in 
the verdict they did, that some time had elapsed since the 
Judge had directed them as to the statement generally, and he 
had not called their attention specially to this question as to 
identity. 

To this it was replied by the Counsel for the Crown that as 
far as Lalbahadour was concerned the answer of the Judge was 
admittedly right, and so far, therefore, there was no misdirec-
tion; that the Judge had cautioned the Jury that Lalbahadour’s 
statement was not evidence against the other prisoners both 
when it was tendered and when he was summing up, and the 
answer to the foreman’s question was subject to what the 
Judge had previously told the Jury by way of caution; that to 
uphold the contention of the prisoners’ Counsel, the Court 
must assume that the Jury had disregarded the direc- 



 199
CASES RESERVED. 

tion of the Judge; that as to time having elapsed no time was 
stated in the Case, outside of which the Court could not go, 
and it could not be assumed that a long time had elapsed; that 
nothing could be assumed as to what was in the minds of the 
Jury, but as the prisoners' Counsel had assumed that they were 
in doubt, he might assume that they merely wanted to know 
whether what was said in the statement as to the identity of the 
body was evidence against Lalbahadour in the same way as 
evidence directly given of facts affecting him, or perhaps, 
whether that bald statement, that he and Cheddy saw Gun-
gadeen’s dead body, was evidence that it was his body which 
they could consider at all—there being nothing more; and that 
the Court could not assume that it was because of the Judge’s 
answer, that the Jury returned their verdict, but must take it to 
have been given upon the evidence as a whole. 

As to the question of identification the Case says “evi-
“dence was adduced that the headless body was that of Gun-
“gadeen.” That must necessarily be taken to mean that there 
was other evidence than that contained in the statement of Lal-
bahadour, because, that statement being evidence against him 
only, if there were no other evidence as to the identity of the 
body, there would, as regards the other prisoners, be no proof 
of the corpus delicti, and the Judge must, as to them, have di-
rected an acquittal. 

No case was cited on either side bearing directly upon the 
point of law reserved, and the question seems not to have hith-
erto arisen, or at least to have been reported. 

The point to be decided is whether the learned Judge’s an-
swer to the foreman amounted in point of law to a mis-
direction. Before proceeding to discuss that, we must, in my 
opinion, discard all the assumptions that have been put forward 
by the Counsel on either side. We have no means of ascertain-
ing what was in the minds of the Jury at the time the question 
was asked, and even if we had, it would be wholly immaterial, 
because the question to be decided is not how their minds were 
affected by the evidence as it stood at the time the answer was 
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given, or afterwards for that matter, but whether the Judge was 
bound in point of law when giving that answer to again cau-
tion them that the evidence was admissible as against Lalba-
hadour only. It is not a question of expediency. It might have 
been more expedient to again caution the Jury, but, if there 
were no legal obligation on the Judge to do it, there could be 
no misdirection. 

Now, what is the duty of a Judge in cases where, an of-
fence having been committed, several persons stand charged 
with having committed it, and one of them makes a statement 
implicating the others or some of them? It is to tell the Jury 
that the statement is against or for the person making it only, 
and not against the others—that as regards the others they 
must disregard it altogether. 

Then what was done in this Case? The learned Judge did 
not let the evidence go in when tendered, and wait till he 
charged the Jury to tell them what the law was. If he had, it 
might have been suggested that, as he had to deal with all the 
evidence and all the law applicable to it in the course of his 
summing up, what he said as to the statement might not strike 
the Jury so forcibly as to cause them to bear it in mind when 
they came to consider the evidence—a suggestion not very 
complimentary to the Jury. But here he, so to say, stopped the 
case while the evidence was being taken, in order to caution 
the Jury that the particular piece of evidence to be given was 
evidence against Lalbahadour only, and not against his fellow 
prisoners. If the Jury were men of ordinary comprehension and 
common-sense, and we are bound to presume them such, the 
Judge's direction to them must, under such circumstances, 
have impressed itself forcibly on their minds, and it is unrea-
sonable to suppose that, having been again elaborately cau-
tioned on the same point during the summing up, they had for-
gotten all about it when they came to consider the evidence. If 
they deliberately disregarded what the Judge had said, that was 
not the fault of the Judge. 

It was said that the Judge had only cautioned them as to 
the statement generally and not specially with 
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regard to that part of it which treats of the finding of the dead 
body. But the caution of the Judge necessarily had reference to 
the particulars of the statement. 

Such statements usually contain various allegations and 
assertions, and when a Judge tells a Jury that such statements 
are not evidence against the other prisoners, it is as if he had 
said none of those allegations and suggestions are evidence; as 
if in this case the Judge had, in so many words, told the Jury 
that what Lalbahadour had said about the finding of the body 
was evidence against himself, but not against the other prison-
ers. 

The cases which have been decided with reference to hear-
say and other evidence illegally admitted do not apply. In those 
cases evidence went before the Jury which ought not to have 
gone before them—which should have been excluded by the 
Judge. In such cases, although the evidence illegally admitted 
might, to the Judges, appear to be of very little importance, yet 
it has been always held that the conviction cannot stand, on the 
ground that it is impossible for the Court to say how the minds 
of the Jurors may have been affected by evidence which ought 
not to have been left for their consideration. But in the present 
case the evidence was lawfully admitted. Having been lawfully 
admitted, the Judge did all that the law required of him by way 
of directing the Jury as to the effect to be given to the evidence 
as regards the several prisoners. Reg. v. Scaife (2 Den. CC. 
281) is the only case approaching the present which I have 
been able to find. In that case Smith, Scaife and Rooke were 
indicted for larceny. At the trial the deposition of a witness 
who had been kept out of the way by the procurement of Smith 
was tendered. It was objected that the deposition was not evi-
dence against Scaife and Rooke. The Judge received it subject 
to the objection. The prisoners were convicted. Scaife and 
Rooke moved for a rule nisi for a new trial on the ground of 
the admission of improper evidence; and on the case being ar-
gued, all the Judges were of opinion that the rule must be made 
absolute. In the course of his judgment, Lord CAMPBELL, C.J., 
said “Evidence having been given that Smith had resorted to a 
“contrivance to keep the witness out of the 
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“way the deposition was admissible against him; but it was not 
“admissible against the other Defendants, there being no evi-
“dence to connect them with the contrivance. The learned 
“Judge, CRESSWELL, in his summing up to the Jury, seems to 
“have made no distinction as to the duty of the Jury to consider 
“the deposition of the absent witness as evidence against the 
“Defendant Smith alone and not as against the others.” In that 
case the learned Judge omitted entirely to do at all what the 
learned Judge did twice in the course of the trial now in ques-
tion. 

I am of opinion that in this case there was no misdirection. 
I know of no law or rule of law or of practice which makes it 
legally obligatory on a Judge, if a question is asked by the Jury 
in such a case as this, to repeat to the Jury a caution as to the 
applicability of the evidence which he has already fully and 
carefully explained to them. 

CHALMERS, C.J.:—The question now to be determined 
arises in the following manner:—Five persons were tried on an 
indictment charging them with the murder of one Gungadeen. 
It was material in order to conviction that the Crown should 
establish that a certain decapitated body of a coolie found 
without the head on Rose-hall estate was the body of Gun-
gadeen. Amongst other evidence bearing on this point a state-
ment which had been made previously by Lalbahadour, one of 
the prisoners undergoing trial, was tendered and admitted in 
evidence, there being apparently no objection to it in respect of 
the circumstances under which it had been made. This state-
ment had been made by Lalbahadour out of the hearing of his 
fellow prisoners. The learned Judge who presided at the trial 
cautioned the Jury as to this statement (and also as to the 
statement of another of the prisoners, also received as evidence 
for the Crown, not now in question) that as these statements 
mentioned by name certain of the other prisoners as having 
murdered Gungadeen, the statements were only evidence 
against the persons making them and not against the other pris-
oners. This caution was given both when the evidence was 
admitted and laid before the Jury, and afterwards in the sum-
ming up, and seems to have been very carefully inculcated and 
enforced. The Jury having re- 



 203
CASES RESERVED. 

tired to consider their verdict subsequently returned into Court 
and the foreman asked the Judge “whether the statement of 
“Lalbahadour that the body he and Cheddy (a witness for the 
“Crown) said was that of Gungadeen was evidence of iden-
“tity?” To this question the answer “yes” was returned. The 
Jury found a verdict of guilty against four of the prisoners. 
This Court has to consider and determine under the Case stated 
whether in the circumstances narrated the answer to the ques-
tion put by the foreman was misdirection. 

As to certain general principles cognate to this question 
there is not any doubt. As it is the duty of the Jury to take and 
give effect to the law as it is laid down to them by the Judge, 
so it is the part of the Judge to state the law to the Jury, and 
should there be error in the Judge's statement of such nature 
that its tendency is to mislead the Jury in any matter of law 
which it is essential for them to understand and apply correctly 
in determining on their verdict, the verdict will necessarily be 
vitiated. Nor is there any doubt whatever as to the general 
principle that any statement which has been made by one of 
several prisoners, out of the hearing of other prisoners who are 
being tried along with him, is available at the trial, as evidence 
as to all or anything contained in it, as against the particular 
prisoner who made the statement, but not against any of the 
other prisoners. 

It is obvious that the direction of the Judge under our con-
sideration as it affected Lalbahadour (who made the statement) 
was in a different situation from that which it occupied as to 
the other prisoners, and I shall consider it in the first place with 
relation exclusively to the latter. 

The peculiar difficulty in the question which we have here 
to deal with is that the direction was either good, according as 
we read it as one and the same context with the law as laid 
down in the directions previously given to the Jury, or bad if 
we read it in separation and as standing by itself. So far as the 
arguments of Counsel or my own researches have extended the 
case is not covered by any authority, and whilst arriving at cer-
tain conclusions I admit that I have done so with some hesi- 
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tation, and the more especially as my conclusions compel me to 
differ from my colleagues. 

It appears to me that we can only determine correctly 
whether we should read the direction which is in question as of 
one context with, and qualified by the directions given to the 
Jury previous to their retirement, by looking at it with refer-
ence to the situation and circumstances in which the question 
was put. 

The question put by the foreman is, in its terms, not free 
from ambiguity, and accordingly we had in the argument more 
than one meaning being attached to it. One of these was to the 
effect as if the Jury had put their question in this way:—
“Although we are aware that the statement of Lalbahadour is 
“not evidence as to particular prisoners having killed or taken 
“part in killing Gungadeen (unless as to Lalbahadour himself), 
“may it, nevertheless, be taken generally, and with reference to 
“all the prisoners, as evidence bearing on the identity of the 
“dead body as being that of Gungadeen?” Another construc-
tion of the question—and this was suggested by the Solicitor 
General—was, as if the Jury had asked “whether, looking to 
“the somewhat vague terms of the statement, it contained any 
“grounds at all from which the identity of the body which Lal-
“bahadour said he saw with that of Gungadeen, could or might 
“be a legitimate inference?” If this last was really the substan-
tive inquiry the Jury were making, it appears to me to be plain 
that as the question of identity was one which by its nature af-
fected all the prisoners alike, not admitting of one answer as 
regards one prisoner and a different answer as regards another, 
the Jury must have made the inquiry with reference to all the 
prisoners. They could not have been in doubt as to the identity, 
so far as identity affected the case against Lalbahadour, and 
not as it affected the case against the others. If they doubted 
whether the body was that of Gungadeen as regards Lalba-
hadour, they must have doubted of the same fact so far as that 
fact affected all the other prisoners. If then they asked the 
question, as they must have done (in the sense supposed) with 
reference to all the prisoners, then the unqualified affirmative 
answer involved 
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the application of Lalbahadour's statement to all, as containing; 
evidence of identity which might be used against all. There-
fore, it was misleading on a material point, and the verdict was 
vitiated. 

Then, again, if the Jury were asking the question in the 
sense I have first stated, the result would be the same. The af-
firmative answer would lead the Jury to apply the statement of 
Lalbahadour to all the prisoners on the question of the identity 
of the body. Perhaps the bearing of the question according to 
this interpretation might appear most clearly if we suppose it to 
have been put immediately on the close of the summing up, 
and not after an interval. It would imply—“We understand 
“what you have been saying as to the statement of Lalbahadour 
“not being evidence tending to show which amongst the pris-
“oners committed the murder, but can we use it as evidence of 
“the identity of the body?” Could that question mean “may we 
“use it as evidence of identity with reference to the case of 
“Lalbahadour?” It is out of all consistency that it should; for 
the Judge had told the Jury clearly that as regards Lalbahadour 
they could use the statement for everything it contained. It is 
the same when put after an interval, assuming that the Jury 
understood and retained in their memories what the Judge had 
told them. That they did so understand and retain his instruc-
tions is a fair and reasonable supposition, indeed I think the 
only admissible supposition. Of course if the contrary were 
assumed, and it were taken that they never understood or had 
forgotten the substance of the charge, still more would the an-
swer to the general question which the Jury put have required 
qualification and limitation. 

With these explanations, I cannot read the answer to the 
Jury as of one context with the general body of the charge, but 
as involving separate and additional points to those previously 
laid down and explained to them, and with which they would 
not necessarily incorporate the tenor of the previous charge. 
On the contrary, it is shewn, by the very question, that they 
were asking for direction which according to their view had 
not been given in the charge. 
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In construing, or rather following out, the constructions 
suggested by Counsel on the question reported in the case, I 
am not travelling outside of the Case. I consider it our duty to 
loot at the direction given in the point of view of the Jury, and 
to consider it with reference to the information which they 
asked for, not basing this upon conjecture or mere hypothesis 
but upon a view of the circumstances in which they were 
placed at the time when they returned into the Court. 

I have not dwelt at all upon the verdict which followed the 
direction of the learned Judge, nor do I mean to do so, because 
the Court can never trace with confidence what were the pre-
cise views which may have determined the verdict, but so far 
as we can draw any conclusion from the verdict, it in my 
judgment bears out that it must have been in one of the two 
senses in which the question has been construed and amplified 
that that question was asked. 

What I arrive at is that a question was asked by the Jury, 
ambiguous in its terms, but which involved by necessity of the 
attendant circumstances the point whether the evidence con-
tained in Lalbahadour's statement as to the identity of the body 
was applicable to all the prisoners. That question was an-
swered affirmatively, without qualification or distinguishment, 
and thereby there was omission of what was of material impor-
tance in law in the interest of the prisoners, amounting in my 
opinion, as regards the prisoners other than Lalbahadour, to 
misdirection. 

As regards Lalbahadour, I think the case is different. Al-
though from the great difficulty that Jurors ordinarily find in 
discriminating between evidence as affecting the case touching 
the different persons, when one] and the same factum proban-
dum is in issue as regards all such persons, it may be quite pos-
sible that the Jury if told they could use Lalbahadour's state-
ment as to the identity so far as it affected himself, but not the 
other prisoners, might have said amongst themselves, “we can-
“not find identity as regards this one prisoner without finding it 
“as regards all, and as we have been told positively we must 
“not use this statement against the others, and as 
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“we think there is no other sufficient evidence, we will acquit 
“all the prisoners.” But this although a possible, would not 
have been a legitimate process of reasoning, or one proceeding 
upon legal grounds; and an accused person cannot claim to 
have any advantage from the Judge's charge, other than he is 
legally entitled to. There is no room for saying there was mis-
direction as regards Lalbahadour, but I am of opinion there 
was misdirection as regards Ramlall, Adjudiasing and Bhan-
sing. 

The Court ordered the judgment to be given by the Su-
preme Court of Criminal Justice at the next Session for the 
County of Berbice. 
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looked at the cargo, a quantity of onions to be landed in good order 
and condition at a specified price. He accepted a portion of the on-
ions without objection, and refused the remainder except on a reduc-
tion of the contract price. Held—The good order and condition of the 
onions when landed was an essential condition of the contract, the 
failure of which entitled the purchaser to rescind in liminie; having 
accepted a portion of the onions he could not rescind, but was enti-
tled to compensation for the damaged condition of the portion ac-
cepted. Distinction as to Colonial law of sale. Plaintiff is not entitled 
to adduce evidence where the latter goes to disprove an issue which 
lay on Plaintiff. The clause as to rebutting evidence in Section 93 of 
the Procedure Ordinance 1855, is to be read subject to the legal rules 
of evidence.  
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De FREITAS v. SANTOS, ET AL. 
Sale—Condition or Warranty—Rebutting Evidence—Section 93 of 

Procedure Ordinance of 1855. 

Defendant purchased ex Schooner Eulalia after he had looked at 
the cargo, a quantity of onions, to be landed in good order and condi-
tion at a specified price. He accepted a portion of the onions without 
objection and refused the remainder except on a reduction of the con-
tract price. 

Held—The good order and condition of the onions when landed 
was an essential stipulation of the contract, the failure of which enti-
tled the purchaser to rescind in limine; having accepted a portion of 
the onions he could not rescind, but was entitled to compensation for 
the damaged condition of the portion accepted. Distinction as to Co-
lonial law of sale. 

Plaintiff is not entitled to adduce evidence to rebut Defendant's 
evidence where the latter only goes to disprove an issue which lay on 
Plaintiff. 

The clause as to rebutting evidence in Section 93 of the Proce-
dure Ordinance is to be read subject to the legal rules of evidence. 

Action for goods sold and delivered claiming under Bill of 
Particulars $3,268 as the agreed on price of 500 boxes of on-
ions containing 44,000 lbs. at $3 per 100 lbs, and of 500 boxes 
containing 50,000 lbs. at $3 per box, and of 100 bags of black 
eye peas at $4.75 per bag, deducting a credit of 10 boxes on-
ions containing 880 lbs. at 3c. per lb. Defendants pleaded in-
debted as to $2,598 92, part of the money claimed, and averred 
that they purchased from Plaintiff on 21st March 1890 1,000 
boxes onions ex Schr. Eulalia then in the Port of Georgetown, 
to contain not less than 100 lbs. net each, landed in good order 
and condition at $3 per box, with usual trade discount of the 
market, and 100 bags black eye peas to be landed in good or-
der and condition at 

24 June 1891
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$4.75 per bag, subject to same discount; that on 22nd and 24th 
March they landed from the Schr. Eulalia 1,000 boxes onions 
and 100 bags peas; that many of the boxes did not contain 100 
lbs. weight as stipulated; that of the 1,000 boxes onions, 171 
were admitted by Plaintiff to be in bad condition; that 71 other 
boxes were sold by Defendants before their condition was as-
certained, and that the remaining 758 boxes were not in good 
order and condition in accordance with the contract, and that 
the peas were 196 lbs. short in weight. The Defendants further 
averred that on discovering the state of the goods they at once 
notified Plaintiff’s agent and had a survey made by two mer-
chants, and that they tendered to the Plaintiff $2,744.14, being 
the full contract price of the 71 boxes onions sold by them, and 
the contract price of the remainder of the onions under deduc-
tion of 20% thereon as recommended by the merchants who 
made the survey, less discount, and also the contract price of 
the peas, less an allowance for short weight and discount, 
which tender was not accepted, after which they gave the 
Plaintiff notice that the goods were lying at his risk, and would 
be sold at auction for the behoof all concerned, and that the 
goods were so sold realising $2,075.20, which they held for 
Plaintiff's use. Plaintiff in his replique denied the Defendants' 
averments, except the averment that he held $2,075.20 for his 
behoof, and further denied the relevancy and sufficiency in law 
of the facts averred, and maintained as to the alleged special 
contract that the good order of the onions was not an essential 
term of the contract entitling the Defendants to rescind, but 
only a clause of warranty on which damages for breach might 
be claimed. 

Hutson for Plaintiff on construction of contract:—It is a 
contract to purchase a specific chattel which could be exam-
ined by the purchaser, and in fact was examined by him. The 
Defendants may have right to plead warranty and claim reduc-
tion of damages, but not to rescind the contract. They have 
asked for a rejection of our claim. The answer is bad and we 
are entitled to proceed ex parte. Dawson v. Collis & Co., 10, 
C.B. 523; Blackburn on Sale, p. 501; Heyworth, et al, v. Hut-
chinson, 2, L.R., Q.B., 447. 



 3 
OF CIVIL JUSTICE. 

Solicitor General Kingdon, Q.C., for Defendants:—The 
action is one on promises not for damages. In the cases cited 
the property had passed. In the present case it is not so. We 
admit liability as to the 71 boxes sold. Then it is said we can 
only claim damages for breach of warranty. The sale was con-
ditional, something remained to be done as to the goods before 
the bargain was fixed. There is no authority for the position 
that acceptance of a portion is acceptance of the whole. Accep-
tance is a question of fact. 

Hutson in reply:—No buyer can play fast and loose; if he 
neglects to find out defects, he has no right to say he did not 
accept. Smith's Mercantile Law, 10th Edn., p. 659; Chapman, 
et al, v. Morton, 11, M. & W., 534; Head v. Tattersall, 7, L.R. 
Exch., 7; Curtis v. Hannay, 3, Espinasse, 32: Behn v. Burness, 
3, B. & S., 751; Smith's L. Ca., Vol. II., p. 27; Azemar v. Cas-
sella, et al, L.R., 2, C.P. 431; Elliott v. Thomas, 3. M. & W., 
170. 

Curia (CHALMERS, C.J., and SHERIFF, J.)—Ruled that the 
contract as pleaded was conditional as to the onions being 
landed in good order and that the case must go to trial. 

The case was tried on 14, 16, 17, 18, 21, 22 and 23 De-
cember 1891. 

Hutson for Plaintiff:—The evidence will show that there 
was sale of part of an entire cargo. The Defendants are incon-
sistent; they have made a tender while denying liability. They 
adopted the contract in part, and could not repudiate as to the 
rest. The goods were earmarked by examination. It will be 
shown that the goods were marketable, and that will satisfy the 
contract even if conditional. 

Evidence was adduced in support of Plaintiffs case. 
Solicitor General Kingdon, Q.C., for Defendants:—There 

are three principal points for the Defendants—(1) The contract 
was conditional upon the goods being landed in good order; 
(2) The goods did not comply with the condition; (3) The De-
fendants had right of inspection and rejection, and they exer-
cised this right within reasonable time. We submit it was an 
executory contract with conditions, and such contracts are not 
confined to things not seen or not in existence. Our acceptance 
of part 
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did not bind us to accept the whole. The English cases, on this 
subject mostly turn on the Statute of Frauds under which ac-
ceptance of a part binds the bargain. This Statute is not in 
force here. After accepting part, we were entitled to go on ex-
amining and reject any of the goods not fulfilling the condi-
tions. The examination previous to the bargain was only as to 
the general nature and class of the goods, and did not take off 
the force of the express stipulation for good order. The Defen-
dants immediately on account being rendered intimated that 
the goods were in bad order. The Defendant acted reasonably 
in selling the goods by auction. Benjamin on Sales, 3rd Edn., 
p. 902.  

Evidence was adduced for Defendants.  
Hutson for Plaintiff, proposed to call evidence in rebuttal 

as to the condition of the onions. 
Solicitor General Kingdon, Q.G., for Defendants, ob-

jected: Taylor on Evidence, 3rd Edn., Vol. I., p. 359; Roscoe's 
Nisi Prius Evidence, 15th Edn., p. 174. The onus is on Plaintiff 
to prove the goods were marketable, and he has already given 
evidence on this point; he cannot now give additional evidence 
in corroboration.  

Hutson for Plaintiff in reply. 
Curia, per CHALMERS, C.J.:—The motion of the Plaintiff 

is that he be allowed to give evidence in rebuttal of the evi-
dence given by the Defendants that the onions were not in 
good order and condition at the time of delivery. I may say 
that we postponed decision yesterday afternoon not on account 
of any doubt we then felt as to the answer which should be 
given, but on account of a leaning which I confess the Court 
always feels against excluding any evidence which parties 
think admissible, and we were therefore desirous of consider-
ing fully whether upon any sound principle the proposed evi-
dence could be admitted. Taylor (paragraph 385) lays down 
the rule that “if several issues be joined some of which lie on 
“either party the Plaintiff may at his option go into the whole 
“case in the first instance or he may content himself with ad-
“ducing evidence in support of those issues which he is bound 
“to prove, reserving the right of rebutting his adversary's proof 
“in the event of the 
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“Defendant establishing a prima facie case with respect to the 
“issues which lie upon him.” He also lays it down: “If, how-
“ever, the Plaintiff at the outset thinks fit to call any evidence 
“to repell the Defendant’s case, he will not be permitted to 
give “further evidence in reply.” These dicta are derived from 
the ruling of ABBOT, C.J., in Browne v. Murray, Ryan & 
Moody, 254. This was an action of libel, and the point actually 
determined was that the Plaintiff having called a witness to 
disprove certain facts stated in the justification could not after 
the Defendant had given evidence and closed his case, call an-
other witness to disprove other facts stated in the justification. 
But the alternative rule as applicable generally where there are 
different issues is recognised in the later case of Shaw v. Beck, 
et al, 8 Exch., 392. It can hardly be said, however, that the 
practice has been very uniform, and there may be a doubt 
whether the option applies where there is really only one 
transaction between the parties. However this may be, it has to 
be kept in mind that rebutting evidence in its principle is ap-
plicable to the situation where the Defendant's evidence starts 
a fresh case, and does not merely answer the case of the De-
fendant. What is the situation here? The Plaintiff is suing for 
breach of a contract by not paying the agreed on price of 
goods. But what was the contract? A contract to deliver goods 
landed in good order and condition. The Court has already 
held after a careful argument that such is the contract, and it 
follows that it is essential for the success of the Plaintiff's ac-
tion for breach that he should show he had performed, or was 
willing and ready to perform, his part of the contract. It is true 
that the Plaintiff has laid his case on a count for goods sold 
and delivered, and that the Defendants have undertaken by 
their answer to show that the goods delivered did not conform 
to the stipulations in the contract of sale, but the form of plead-
ing does not affect the facts, and whatever be the pleading, 
“the burden “of proof as to any particular fact lies on that per-
son who “wishes the Court to believe in its existence;” 
Stephen Ev. 103. It is essential for the Plaintiff’s success that 
he should satisfy the Court that the goods were landed in good 
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order and condition. This being so there is here an issue lying 
upon the Plaintiff, and the matter is not truly within the princi-
ple of rebutting evidence at all, and certainly not within the 
alternative as stated by Taylor. The Defendants’ pleading is 
such that it ought to have precluded the Plaintiff from being in 
any way deceived by the form of his own pleading. The rea-
sons against admitting the proposed evidence are thus much 
stronger than if it had been merely the case of the Plaintiff giv-
ing in limine prima facie evidence to rebut the Defendant's 
case, and then seeking to give further evidence in reply. He is 
seeking to give additional evidence to sustain an issue which 
lies upon him after having already given prima facie evidence 
in support of that issue, and we consider that the motion must 
be refused. 

Hutson for Plaintiff then cited Section 93 of the Procedure 
Ordinance under which he submitted there was in all circum-
stances a right in the Plaintiff to call rebutting evidence. 

Counsel for the Defendants was not called upon. 
Curia (CHALMERS C.J., and SHERIFF, J., per CHALMERS, 

C.J.):—This present contention is founded on an expression in 
Section 93 of the Procedure Ordinance: — “The Plaintiff may 
“then and there examine his witnesses to rebut the evidence of 
“the Defendant's witnesses.” We entertain no doubt whatever 
that the clause means that the Plaintiff may examine witnesses 
in rebuttal in those cases in which by law he is entitled to do 
so, meaning by law in this case, the law and practice of the 
Courts in England in this matter which are made part of the 
law of the colony by Ordinance 49 of 1834. With regard to the 
form of putting a witness in the box and tendering his evi-
dence, it is quite immaterial. Before he can be sworn or give 
any evidence, the permission of the Court in all cases of rebut-
ting evidence must be given. 

Hutson for Plaintiff then summed up his case. He cited the 
following additional cases:—Young v. Cole, 4 Scott, 489; Par-
sons v. Sexton, 4, C.B., 899; Bannerman v. White, et al, 10, 
C.B., N.S., 844; Chapman v. Morton, 11, M. & W., 534. 

Curia (CHALMERS, C.J., and SHERIFF, J.,) per CHAL- 
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MERS, C.J.:—Plaintiff sues for goods sold and delivered, 
claiming $3,268.60, made up of $1,320 as the price of 500 
boxes of onions containing 44,000 lbs. at $3 per 100 lbs., 
$1,500 for 500 boxes containing 50,000 lbs. at $3 per box, and 
$475 for 100 bags black eye peas at $4.75 from the aggregate 
of which sums a discount has been made of 10 boxes of onions 
containing 880 lbs. at 3 cents per lb. 

The facts so far as material, may be taken to be as fol-
lows:—Plaintiff and Defendants entered into a contract of sale 
on 21st March 1890, in the form of an offer and acceptance. 
The offer was in these terms—“We offer to purchase 1,000 
“boxes onions to contain not less than 100 lbs. nett each, 
“landed in good order and condition at $3 per box, payable at 
“the usual discount of the market, and 100 bags B.E. Peas to be 
“landed in good order and condition at $4.75, subject to the 
“same discount—ex Schooner Eulalia.” The Plaintiff accepted 
by writing across the offer—“I accept the within mentioned 
“conditions.” At the time of making this contract, the Eulalia 
was already in the river: all the onions on board of her had 
been shipped at Lisbon and were packed in boxes. 

On the morning of the same 21st of March, previously to 
the offer, one of the Defendants, Mr. Santos, had gone on the 
invitation of Plaintiff to the stelling where the Eulalia was ly-
ing, and some boxes of onions were brought up on deck and 
opened in Mr. Santos’ presence. The boxes so opened, which 
were, no doubt, taken from the top layers in the ship, did not 
necessarily afford a criterion of the condition of the bulk of the 
onions. Mr. Santos expressed no dissatisfaction with those he 
saw. After the agreement had been concluded, the goods were 
delivered, the Schooner being moved to Defendants’ stelling 
for more convenient unshipment and landing. 

On 21st March Mr. Santos received, without objection, and 
sold to customers, 20 boxes of the onions and he disposed of 
51 other boxes of the onions without having objected to them 
in any way. 

The delivery was completed about noon of the 24th March, 
having been retarded one day by the intervention 
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of Sunday. The Defendants having found that the weight of 
some of the boxes was deficient, drew the attention of Plaintiff 
to the fact by letter, and Plaintiff and Defendant Da Costa met 
to arrange this matter which was settled on terms of an allow-
ance being made corresponding to the amount by which the 
weight was short, viz., 12 lbs. per box on 500 of the boxes. At 
the same interview Mr. Da Costa pointed out 171 boxes of the 
onions, which had been noted in the delivery receipts for the 
goods, as landed in “bad condition,” and had been put aside 
separately from the bulk. Some of these 171 cases were more 
or less broken and others stained as if by water. Plaintiff pro-
posed an allowance of 10 boxes on account of the damaged 
condition of these boxes, but as Mr. Santos who was taking the 
principal charge of the transaction was ill and unable on this 
day to attend to business, no definite arrangement was come 
to.  

On 25th March Plaintiff rendered his account to De-
fendants for the onions and peas; it was brought back to him 
by the clerk who carried it, the Defendants having written 
across it “Not accepted by us until the question as to the condi-
“tion is settled,” and “the whole of it is in bad order.” On 26th 
March the Defendants wrote the Plaintiff that they had the op-
tion of rejecting the whole cargo, and that in the event of the 
Plaintiff desiring to pick and deliver the onions in good order, 
they would only accept bunches in boxes, none to contain less 
than 100 lbs. net, or that they would accept the cargo under a 
reduction of 25 per cent, on the whole. On 27th March a sur-
vey of the onions was held by two merchants on request of the 
Defendants, and the surveyors reported that the onions “were 
“partly heated, some decayed, others sprouting, &c,” and es-
timated the deterioration to be such as to justify the purchasers 
in rejecting the purchase unless an abatement of 20 per cent, 
were made by the sellers.. This report was communicated on 
the day of its date to the Plaintiff in a letter in which De-
fendants informed Plaintiff that unless he accepted the pro-
posal in the report they would consider the 1,000 boxes of on-
ions as lying at Plaintiff's risk and would exact storage, and 
would also make a charge for every 



 9 
OF CIVIL JUSTICE. 

twelve hours the Eulalia remained at their wharf. This com-
munication, it may be remarked, did not deal with the facts as 
they then existed, 71 boxes of the onions having been already 
sold and delivered to customers of the Defendants. This may 
have been overlooked by inadvertence at the time of writing, 
but it remains as matter of fact that the Defendants were not in 
a position to re-deliver the 1,000 boxes of onions if the Plain-
tiff had agreed to take them back. On 27th March, and appar-
ently before receiving the Defendants' letter of that date, the 
Plaintiff, through his legal adviser, wrote to the Defendants 
demanding payment of $2,812.96 as the price of the onions 
and peas, less 171 boxes of onions landed in bad condition, 
which he was willing to receive back. The Defendants by letter 
on 28th March rejected this proposal, but expressed their will-
ingness to carry out the suggestion of the surveyors, and also 
repeated the intimation that the onions and peas were lying at 
Mr. Santos' premises at Plaintiff's risk, and would be put up to 
sale by auction if a settlement were not come to by the follow-
ing day. On 1st April Defendants again made a formal offer 
for the onions, stating that if the offer were not accepted and 
then if the 929 boxes of onions remaining on their premises 
were not removed they would be sold by public auction. They 
also offered the price of the peas less a deduction for short 
weight. 

On 3rd April the onions were sold at auction, 171 boxes 
being sold at $2 20 per box, and the residue, 758 boxes, at 
$2.42, and netting, after deducting charges, $2,075.20. Three 
principal questions have arisen upon these facts. First: Was the 
contract between Plaintiff and Defendants one in which the 
“good order and condition” of the onions was an essential 
stipulation in the bargain, or was it merely a sale with a war-
ranty? Secondly: What was in fact the condition of the onions 
when landed? and, Thirdly: What were the rights of parties 
under reference to their dealings after the onions were landed? 

All the authorities cited were English decisions. In reading 
these decisions, it is necessary to keep in view a material dif-
ference which exists between the law of this colony and that of 
England respecting sale. By English 
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law, sale of an ascertained chattel transfers the property in the 
thing sold to the buyer, whereas by the law prevailing here 
sale does not transfer the property, but only invests the vendee 
with a right to require the vendor to transfer. This is a funda-
mental difference, and although it does not take away the use-
fulness of the cases as general analogies, it renders a good deal 
of caution necessary in the application. For instance in a lead-
ing case (Street v. Blay, 2 Barn & Ad. 460), we find that the 
doctrine of the transference of chattels upon the mere comple-
tion of the contract of sale seems to have had an important 
bearing in the decision. We have also to remember that the 
Statute of Frauds, which is a material factor in much of the 
English doctrine upon this subject, does not operate here. The 
teaching of the English law, however, equally with the law of 
the colony, is that it is a question of the intention of the con-
tracting parties whether a particular stipulation as to the qual-
ity of things sold is only a warranty or a condition of the sale, 
and this intention is to be collected from the instrument where, 
as here, it is in writing, and also from the circumstances and 
purposes in and for which the contract was made. Upon the 
arguments that took place on the pleadings, we considered that 
it was in the latter sense that this stipulation as to the “good 
order and condition” of the onions was to be read, and that 
opinion is strengthened since the evidence has been given. The 
Defendants agreed to buy onions landed in good order and 
condition. The Plaintiff accepted the condition. It is obvious 
that the purchasers wanted the onions for the purpose of being 
sold to their customers, and unless they could deliver them to 
the latter in good condition, they would be involved in numer-
ous questions and disputes to the injury of their business as 
dealers. 

As regards the state of the onions when landed and placed 
at the Defendants' disposal, we are satisfied that they were not 
in terms of the contract “in good order and condition.” The 
evidence of the Defendants themselves, of Mr. Goveia, and of 
the surveyors, Messrs. Wieting and Psaila, put this point be-
yond any doubt. 
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The condition as to the state of the onions not having been 
fulfilled, it was open to the Defendants under this contract to 
refuse to accept them and annul the bargain, giving timeous 
notice to the Plaintiff that they did so. As an alternative course 
they might accept the onions, becoming liable for their price, 
subject to any deduction they might subsequently obtain in 
respect of their inferiority in value to the onions bargained for. 
They did neither of these things. They accepted and disposed 
of a portion of the onions and then proposed to reject the rest 
or take them at a reduced price. This they could not do unless 
with the consent of the Plaintiff. The purchase was a single 
indivisible contract. By selling 71 of the boxes, the Defendants 
put it out of their power to effect a restitutio in integrum and 
they never offered entire restitution, being in a position to ef-
fect it. 

Can then the deteriorated condition of the onions be taken 
account of in the present action? Certainly, it can. Although 
the Plaintiff has chosen to frame his action as in indebitatus 
assumpsit, according to the form of pleading used in England 
under the Common Law Procedure, it really is an action for 
non-performance of a special contract which ought to have 
been directly pleaded, and the condition of the onions is in is-
sue as a term of the contract. The Defendants were not bound 
to pay for the onions or to stand to their contract until the 
1,000 boxes of onions had been landed in good order and con-
dition. They might have rescinded as has been already stated. 
But they did not rescind; on the contrary, they did what was 
incompatible with rescinding, viz., accepted a substantial part 
of the consideration they had contracted for. The contract then 
remained, but the condition precedent changed its character 
and became equivalent to a warranty or independent agree-
ment; (Benjamin on Sales, p. 548). In warranty of goods the 
damages are such as will indemnify the purchaser for his loss 
by the difference in value between the things bargained for and 
that actually delivered. The difference in the value of the on-
ions examined by the surveyors was 20 per cent, less than the 
value of onions such as had been bargained for, that is, $2.40 
per box instead of $3. 

1892 

DE FREITAS 
v. 

SANTOS, et al 



 12

1892 

DE FREITAS 
v. 

SANTOS, et al 

SUPREME COURT 

There is also a deduction for short weight, 12 lbs. per box on 
500 boxes, or, in other words a deduction of 60 boxes from the 
quantity surveyed. That was 929 boxes. We have thus 869 
boxes at $2.40, making $2,085.60 due by the Defendants for 
the onions which the surveyors examined. The Defendants are 
also liable for the full contract price ($213) of the 71 boxes 
which they sold without examination, and on which deteriora-
tion has not been proved. 

As regards the peas, it appears that the term “bag of black 
eye peas” has a meaning in the trade with reference to weight, 
but it is not clear to us that the standard of weight is as high as 
116 lbs., so that every bag of lesser weight might be rejected, 
and as the allowance for short weight claimed by the Defen-
dants is calculated on this standard we are not able to give ef-
fect to this claim. The indebtedness of the Defendants upon the 
items is $2,773.60 for which there will be sentence. Reference 
is made in the contract to trade discount, but as it has not been 
put before us in what this discount consists, we cannot make 
allowance for it, besides that, it seems doubtful whether a 
stipulation for discount can continue to adhere to a contract 
when it is not settled in the way of trade by voluntary payment. 
We think it fair that the interest, which has accrued on the 
price in the hands of the Defendants, should be paid over to the 
Plaintiff and find him entitled to bank interest on $2,773.60 
from the 1st of May 1890, until payment. As regards costs, the 
Defendant made an offer before action, which comes within 
$300, or so, of the amount found due, and the plaintiff has 
failed in his construction of the contract and also on the issue 
touching the condition of the onions. Plaintiff is not entitled to 
any costs. The Defendants although they made the offer as we 
have seen, did not deal with the goods strictly in the way the 
law points out and we do not see how to allow their costs ex-
cept those of the day which was spent in discussing the legal 
construction of the contract, to which they are clearly entitled. 

Attorney for Plaintiff, J. A. Murdoch.  
Attorney for Defendants, G. W. Hinds. 
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ADMINISTRATOR GENERAL v. DOS SANTOS—(BAIL 
COURT.) 

The Administrator General proceeded on his order under 
176 Sec. of Manner of Proceeding, calling on Sylvestre Dos 
Santos to comply with the sentence. 

Hutson for Dos Santos argued that the order acted on was 
not a sentence of the Court. 

The matter was ordered to stand over to enable the 
Defendant to arrange matters. 

The order of the Court was varied, and Defendant ordered 
to pay $1,000 in cash and the balance on approved promissory 
notes. 
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ADMINISTRATOR GENERAL (ESTATE OF MATILDA 
CHESTER A PAUPER) v. P. D. VAUGHAN, ET AL. 

Title to sue—Poor Law Ordinance 1855, Section 35. 

The Administrator General does not represent the estate of a 
pauper whose property he takes possession of under the Poor Law 
Ordinance. 

Possession taken as for the Administrator General under this Or-
dinance by an Officer of the Department without authority in writing 
is invalid. 

Circumstances under which the Court appointed the Administra-
tor General Curator of the alleged pauper. 

Suit by the Administrator General as representing estate of 
Matilda Chester, a pauper, in opposition to sale of a piece of 
land alleged to be her property, levied on by Vaughan, original 
Defendant. It was averred that possession had been taken of 
the land by the Administrator General as under Section 35 of 
Ordinance 6 of 1855. Exception against title to sue in respect 
the Administrator General has not by law any function to rep-
resent the estates of paupers as such. 

Hawtayne for original Defendant. 
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Ogle for Plaintiff:—In case the Court considers the Ad-
ministrator General does not represent the estate, the words 
expressing such representation may be disregarded or struck 
out. 

Curiae (CHALMERS, C.J., ATKINSON and SHERIFF, J.J.):— 
The Administrator General when he takes possession of prop-
erty belonging to a pauper under the enactment founded on, 
does not represent the estate of the pauper. We allow the words 
to be struck out as proposed, so that proof of the facts may be 
given. 

Evidence was then given that Chester had received relief 
from the Poor Law Commissioners, and that the Administrator 
General acting on their report, had directed an Officer of his 
department to take possession of the land in question, who 
went through a form of taking possession. The Officer's evi-
dence was that he had acted upon a verbal instruction, and 
there was no evidence of any authorization in writing. 

Hawtayne for the original Defendant, submitted that as the 
possession had not been taken in accordance with the provision 
of the Statute, the Administrator General had no locus standi. 

Ogle for Plaintiff:—We ask for a decision on the point 
raised. 

Curia (per CHALMERS, C.J.):—The matter we have been 
asked to decide is such that it can hardly be viewed as a ques-
tion; I mean in the character of a question as to which there can 
be any sort of doubt. The words of the enactment (Section 35 
of Ordinance 6 of 1855) under which the possession was taken, 
on which the Administrator General claims to oppose, are un-
ambiguous, the Section says that the property of the pauper 
“shall be taken over by the Administrator General * * * or by 
“some person duly authorized by him in writing,” and this is 
not affected by any of the general provisions of Ordinance 15 
of 1887. The evidence put before us is that the possession was 
taken upon verbal instructions, and no argument of any kind is 
submitted that this possession taken upon verbal instructions 
has the same effect as possession taken under an authority in 
writing, and the question must be ruled against the Plaintiff. 
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Ogle:—They can do nothing except move for absolution. 
Hawtayne asked for rejection with costs. 
Certain prima facie evidence was then adduced of fraud in 

obtaining the sentence in the Petty Debt Court which was the 
foundation of the levy complained of. 

The Court absolved the instance in the present citation, but 
appointed the Administrator General Curator over the person 
and property of Chester, with power to take such proceedings, 
as he might be advised; and stayed execution at the instance of 
the original Defendant against her property until further orders. 

Attorney for Plaintiff, M. R. Gonsalves. 
Attorney for original Defendant, W.S. Cameron. 
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RAMNARAIN v. SINGASAR: 
Unlawful entry—Title—Disturbance of possession. 

In action for unlawful entry on Plaintiff's land, doing damage, 
and destroying crops thereon, onus is on him to prove title; absolu-
tion given as to the claims founded on title, in respect of unsatisfac-
tory evidence thereon; claim for disturbance of possession sustained. 

Action claiming compensation for unlawful entry on Plain-
tiff's land and injury to growing crops thereon, and for injury 
to Plaintiff's quiet and peaceable possession of the land. The 
action was undefended. Neblett for Plaintiff, adduced evi-
dence. 

Curiae (CHALMERS, C.J., ATKINSON and SHERIFF, J.J.):— 
Sentence for $750 of damages is claimed in respect, firstly, of 
an alleged unlawful entering on the land of the Plaintiff, South-
East quarter of lot No. 180, in the village of Bagotville, Canal 
No. 1. This number denoting the lot as stated in the pleadings 
is obviously a mistake, the transport put in as establishing the 
Plaintiff's title being transport of South-East quarter lot 108, in 
Bagotville. A second ground of damage, is the alleged dis-
turbance of Plaintiff by Defendant in the quiet and peaceable 
possession of the same land. 

There is evidence showing an entry and trespass by De-
fendant on the land which was in the de facto posses. 
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sion of Plaintiff, but that the land so possessed by Plaintiff be-
longed to him by any title of ownership is left so uncertain on 
the evidence put before the Court, that although we do not 
negative Plaintiff's ownership, we cannot by this judgment 
sustain the ownership. The Defendant is admittedly a conter-
minous owner, and the question between parties is one as to 
the boundary of their lots. The evidence given by witnesses 
called by the Plaintiff is in contradiction of a rough chart put in 
and relied on by him; and it is also unsatisfactory by reason of 
discrepancies between the statements of his witnesses. But 
whatever the Plaintiff's right was, he was in possession, not 
merely recent, of land, and the Defendant disturbed him in this 
possession and did damage to the growing crops thereon. This 
is a course which the law does not sanction even on the as-
sumption that the Defendant was owner of the land as it ap-
pears he claimed to be. If his possession was interfered with by 
the Plaintiff, he ought not to have stood by as he seems to have 
done, until the crops grew near maturity, and then forcibly re-
entered on the land and injured what was on it, but should have 
used the machinery of the law for vindicating whatever rights 
he considered had been infringed. We, therefore, sustain the 
cause of action so far as it relates to the disturbance of the 
Plaintiff's possession, but no further. 

No evidence for determining the amount of injury done 
has been given, the evidence upon this point having been 
merely general. We award twenty dollars. As the Plaintiff has 
failed in the main issue upon which he has come to the Court, 
the sentence will be without costs. 

Attorney for Plaintiff, J. A. G. C. Belmonte. 
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MATILE v. EVELYN. 
Judgment Summons—Jurisdiction—Amendment. 

Quaere:—Whether Judgment Summons can lie on a warrant of 
the petty Debt Court. 

Semble:—Defendant in substance initiates proceedings, and 
amendment will not lie. 

14 May, 1892
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Plaintiff sued Defendant in the Petty Debt Court and ob-
tained sentence. He then moved for committal on Judgment 
Summons, and laid over as proof of his having obtained sen-
tence a warrant of the Magistrate. 

Wills for Defendant:—The Court has no jurisdiction. We 
are ordered to return a boat or pay value, and there is no sen-
tence laid over. 

Murdoch for Plaintiff:—The sentence is not required to be 
laid over, there is no sentence in Petty debt matters.  

ATKINSON, J.:—This is a judgment under the Petty Debt 
Ordinance, and I doubt whether a Judgment Summons will lie. 

Murdoch:—Under 21 of 1884, S. 4, we have a right to 
bring a Judgment Summons in pursuance of any order or 
judgment of any Court for the payment of any sum exceeding 
twenty-four dollars. The matter was argued and decided in 
Buttery v. Butler, L. R., B.G., Vol. 1, N.S., p. 325. 

ATKINSON, J.:—At the time of passing of 21 of 1884, the 
Petty Debt Court had its jurisdiction limited to twenty-four 
dollars, and I doubt whether the mere raising of the jurisdiction 
of the Petty Debt Court to one hundred dollars confers jurisdic-
tion on this Court to convict on a sentence which was not 
within the purview of Ordinance 21 of 1884 at the time it was 
passed, but I will allow the matter to stand over for further ar-
gument on this point.  

Ogle for Defendant:—The Judgment Summons does not 
show the date of the judgment. Insolvency Ordinance 1884, r. 
219. 

Murdoch:—I ask for leave to amend. Non-compliance 
with the rule does not render proceedings void, r. 261. 

ATKINSON, J.:—Where there has been a non-compliance 
with a rule so plainly set out, I will hot grant amendment 
unless by consent. 

Murdoch:—Defendant appears and therefore cannot urge 
irregularity in the proceedings. 

ATKINSON, J.:—That is where there is a defect in form 
merely, not in substance. I strike the case off, but, as I have 
great doubt whether the Court has jurisdiction, I do not allow 
costs. 
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DOS RAMOS v. CAMARA. 
Defence of loss of Promissory Note—Procedure. 

The Procedure Ordinance 1855 does not provide for the hearing 
and decision of a Peremptory Exception on motion prior to the clos-
ing of the Pleadings. 

Action for balance due on Promissory Note averred by 
Plaintiff to have been lost. Defence inter alia that action would 
not lie on lost Note. Motion for Order as under Section 70 of 
Ordinance 20 of 1891 prohibiting Defendant (on indemnity) 
from setting up this defence. 

Dargan:—The Note was made before the commencement 
of Ordinance 20 of 1891, and the Ordinance by Section 97 
does not apply. The previous law of the colony does not pre-
vent the defence that the Note is lost. The question whether 
this defence is valid is to be determined at the trial, or perhaps 
when the pleadings are closed (section 86 of Procedure Ordi-
nance), but not on a motion when only the claim and the an-
swer have been filed. 

Hutson for Plaintiff:—The Court exercises equitable juris-
diction. Although Ordinance 20 of 1891 may not in terms ap-
ply to this Note the same law previously existing in this colony 
applies. The English Bills of Exchange Acts became part of the 
law of the colony under Ordinance 20 of 1845 which is pro-
spective in its operation; 45 & 46, Vict. cap., 61, sections 69 
and 70; King v. Zimmerman, L.R. 6, C.P. 46; Bracey v. 
McGowan, S.C. February 1881. The motion does not raise an 
Exception in law, and we could not ask to argue it as such. 

Dargan in reply:—In Bracey v. McGowan the present 
point was not raised. In Zimmerman's case there was no doubt 
as to the law applicable. Here there is doubt. The Procedure 
does not authorise the decision of a question of law on motion. 
Moreover we have another defence, payment. The entertaining 
of this motion would be in effect to split the hearing into two. 

Curia (CHALMERS, C.J., ATKINSON, J., KIRKE, A.J.,) per 

25 May, 1892.
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CHALMERS, C.J.—As regards the question of procedure which 
has been raised the matter stands thus,—Section 86 of the Pro-
cedure Ordinance provides for the hearing and decision of Ex-
ceptions founded merely in law before proceeding to trial on 
the merits. This is to be done when the pleadings are closed, 
but there appears no provision for the hearing and decision of 
such exceptions at an antecedent stage. There is now before us 
a question raised as an Exception in the Answer. The Plaintiff 
says it is not truly an Exception as it does not raise a question 
of law but a question of the Court's discretion in admitting an 
indemnity for the lost note, and ordering upon such indemnity 
that the loss of the note should not be set up as a defence; but 
the case made on the other side is that according to the law 
applicable to this note the Court cannot disallow the plea 
founded on the loss of the note, in other words, that the plea is 
a good defence to the action. It is clear that the Court could not 
decide which of those views was the correct one, without hear-
ing the parties upon the law as propounded by the Defendant, 
and should we decide in the Defendant's favour we would in so 
doing decide not only that the question was a true Exception, 
but we would also in effect decide that Exception in his favour. 
Similarly, we would be deciding on the Exception were we to 
decide that the Defendant's view of the law is incorrect. Under 
the Procedure we cannot at this stage decide on the Exception, 
and consequently we must refuse the motion, with costs. 

Attorney for Plaintiff, G. W. Hinds. 
Attorney for Defendant, M. R. Gonsalves. 
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FARNUM & CO. v. ADMINISTRATOR GENERAL, 
REPRESENTING DA COSTA. 

Jurisdiction.—Costs. 

Where a party has to approach the Court to protect his interests 
he is entitled to costs if successful. 

Appellants lodged a claim against Da Costa's estate as 
preferent. It was held by the Administrator General con-
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current. Appellants appealed. At the hearing, it was found 
that the Administrator General had improperly dealt with 
the claim inasmuch as he had not under Rule 125 of In-
solvency Ordinance 1884, within fourteen days after re-
ceiving the proof in writing admitted it or rejected it 
wholly or in part, or required further evidence in support 
of it. The claim not having been properly dealt with, it 
was held that the Court had no jurisdiction in the matter. 

Dr. Belmonte for Appellants, asked for costs. 
Kingdon, Q.C., for Administrator General.—I do not 

know whether costs can be given, as the Court has no ju-
risdiction, and Appellants should not have appealed but 
should have moved for the decision to be expunged. 

KIRKE, A.J.—It is your illegal act which has brought 
them here. They could not of their own authority ignore 
the decision of the Administrator General. 

There can be no doubt about the matter. Under the 
Rule referred to, the claim was filed in January; the deci-
sion and reasons were sent out six months after. The 
whole proceedings were bad ab initio. I think the Admin-
istrator General is to blame in not coming to the Court, 
and I therefore give costs against him. 
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FARNUM ET AL, v. NIELSON ET AL. 
Interdict.—Gold Mining Regulations 1887.—Jurisdiction of  

Government Officer. 

Rule 51 of the Gold Mining Regulations 1887 enacts,—“A Gov-
“ernment Officer may where it appears to him absolutely necessary 
“to do so, for the maintenance of the public peace or for the pro-
“tection of the interests of individuals or the Crown, require all work 
“to cease on a concession or placer claim and thereupon all work 
“shall cease for such time unless such order be varied or set aside in 
“Review ;” and Rule 52 enacts,—“Where any dispute arises as to 
“what land is or is not lawfully occupied or has or has not been law-
“fully located the question shall be decided by a Government Offi-
“cer.” 

The Petitioners sought interdict; questions were raised as to the 
effect of a contract of partnership. 

Held—That jurisdiction of the Government Officer does not en-
able him to determine questions arising otherwise than under the 
Regulations. Even if he could stop the work on the placer in dispute, 
that would not give all the remedy asked for, and Interdict lies. 

13 June, 1892. 
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Solicitor General Kingdon, Q.C., for Reporters:—The Pe-
titioners are not remediless. Under Rule 51 of the Gold Mining 
Regulations they can obtain protection of their alleged rights. 
The object of the Regulations is that claims should be located 
and continuously worked, and it was not intended that working 
should be stopped by reason of one person claiming to be part-
ner with others. I admit the Regulations do not provide for ap-
pointment of a Receiver which Petitioners ask for, but they are 
not entitled to get a Receiver, for on their own showing the 
partnership is subsisting. Van der Linden, 440; Russell v. Rob-
erts, S.C. June 1888; Lindley on Partnership, 5th Ed., p. 546, 
550. 

Hutson for Petitioner.—As to continuous working, that 
will go on under the Receiver. The stoppage by the Gold Offi-
cer would for a time end the working. We are seeking to pro-
tect the interest of both parties in the placer. There would be 
irreparable loss if the Interdict was not granted. It is conceded 
the remedy the Government Officer could give is defective; we 
are entitled to the common law remedy. The Government Offi-
cer can only act where the dispute is such that he can take cog-
nizance of its merits. That is not the case here. Farnum v. Win-
ter, Review Court February 1892; Van der Linden (Jutas 
Trans) 295. 

Solicitor General Kingdon, Q.C., in reply. Petitioners must 
prove that they would be prejudiced. Farnum v. Winter is not 
in point. The Court decided there that the Government Officer 
could not go into matters not judicially before him. 

Curia (CHALMERS, C.J., and ATKINSON and KIRKE, J.J.) 
per CHALMERS, C.J.:—Petitioners ask for an Interdict prohibit-
ing the Reporters from working certain placer claims, from 
selling or disposing of gold obtained from these placers or 
from parting with the proceeds of such gold, also from going 
on or trespassing on the claims, or interfering with the working 
thereof, or doing acts connected with an agreement of partner-
ship alleged in the narrative of the Petition. They also ask for 
the appointment of a Receiver and that the Reporters should be 
ordered to deliver all partnership effects in their posses- 
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sion to the Receiver, and in rauw actie they conclude for an 
account and division of partnership property under an agree-
ment of partnership which they have averred.  

The Reporters have submitted by way of exception 
(1) That by the Gold Mining Regulations, 1887, now in force, 
Rule 51, a Government Officer may cause all work to cease on 
a concession or placer claim when necessary for the protection 
of the interests of individuals, thereby giving all the protection 
necessary pending proceedings to establish the rights of parties 
concerning any claim; 
(2) That it is against, the spirit and meaning of the Regula-
tions that disputes between parties as to their rights in a claim 
should defeat the provisions of the Regulations for continuous 
working; and (3) That the proper remedy is an action for dam-
ages or for account. The parties have been heard by Counsel 
on the points thus raised. 

We all think that Rule 51, founded on, must be read with 
reference to the subject matter of the Regulations, and that so 
read it gives a Government Officer power of stopping work on 
account of disputes of a nature such as to be within his sub-
stantive jurisdiction, but that it does not extend to enable him 
to interfere, upon the allegation of a dispute, into the merits of 
which he could make no inquiry. He could interfere if the dis-
pute was leading to a breach of the peace, but that is a different 
matter and not alleged here. The Rule is one of a series under 
the heading “provisions for the determination of disputes.” 
What disputes? We get the answer from the Rules themselves 
under the heading. They are disputes as to location and occu-
pation, not as to matters of contract or other matters within the 
ordinary domain of law. The dispute in the present case is as to 
an alleged contract of partnership in which the Government 
Officer has no jurisdiction. Even if the true construction were 
otherwise, so that the Government Officer would have jurisdic-
tion to stop the work, the mere doing so would not give all the 
remedy the Petitioners ask for. As regards the continuity of 
work on the placers, a stop order by the Government Officer 
would interfere with that as much as the interdict, and if the 
Petitioners were 
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not satisfied with the mere stoppage of the work, there would 
be two sets of proceedings in dependence at once about the 
same matter. Interdict is given not only where the party asking 
for it is absolutely without remedy, but where something may 
be done involving considerable injury against which he cannot 
well be restored. That seems to be the case here. The interdict 
will be confirmed with the costs of the hearing. 

Attorney for Petitioners, M. R. Gonsalves. 
Attorney for Reporters, G. W. Hinds. 
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CORREIA'S EXORS. v. CORREIA, ET AL. 

Remuneration of Executor’s Attorney—Contemporaneous sale and 
purchase in relation to Opposition. 

Attorney of an Executor abroad from colony not allowed to pay 
himself by retaining a commission upon the assets. 

In Opposition there was purchase of other property contempora-
neously with the sale of that which was opposed: the Court declined 
to entertain a question as to the relative value of the property ac-
quired and proposed to be alienated. 

Question whether Foreign Executors are entitled to commissions 
on movable property locally in the colony. 

Suit by Executors resident in Madeira against their Attor-
ney in this colony for moneys had and received. The Attorney 
admitted moneys to be due, but claimed to retain a sum for 
commissions on the assets in his hands as remuneration for his 
services. 

Hutson for Plaintiffs:—We seek to recover $3,525 75, the 
balance appearing due on the accounts rendered by the Defen-
dant. The accounts have been accepted as correct; excepting a 
sum of $1,633 31 for commissions, which we resist. 

Dr. Belmonte for Defendants:—The original Defendant 
claims as for remuneration of services which have been ac-
knowledged. He was asked by the Plaintiffs to do what was 
necessary on their behalf as the Executors of Correia. He took 
legal advice and acting on that advice procured valuations and 
filed inventory of the 
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property. He had responsibility and spent time and trouble in 
Plaintiffs' service. As regards the opposition it does not lie, 
because contemporaneously with the sale of the property pro-
posed to be transported, Defendant acquired property of 
greater value. 

Curiæ (CHALMERS, C.J., ATKINSON and SHERIFF, JJ.):— 
Plaintiffs claim a sentence against the original Defendant de-
creeing him to pay to them $3,525.71 money had and received 
by him as Agent and Attorney of Plaintiff's testator and of the 
Plaintiffs from August 1889, to August 1890, with interest 
thereon and in respect of such claim they oppose the transport 
by the original Defendant to the co-Defendant of certain prop-
erty described in the pleadings. 

It appears that during the lifetime of Correia the testator 
Pimento had been his Attorney under a Power dated 5th Au-
gust 1886, and in that capacity managed his business in this 
colony until his death on 11th August 1889. For these services, 
he was remunerated by a percentage upon the profits of Cor-
reia's business, and on the rents of houses belonging to him 
which Pimento collected, this percentage being promised in an 
agreement executed by Correia of equal date with the Power of 
Attorney. 

It appears further that after the death of Correia, Pimento 
continued with the assent of the Plaintiffs to carry on Correia’s 
business and to collect rents, as he had done previously until 
August 1890, when his acting was terminated by an intimation 
from the Executors that the power of Attorney held by him had 
been revoked and another Attorney appointed. Previous to this, 
viz., on 21st October 1889, Manoel de Faria, Jnr., one of the 
Executors of Correia sent a power of Attorney to Pimento 
authorising him to represent and act for him in this colony in. 
the character of such Executor. The widow of Correia, Luiza 
Augusta Correia had also sent him a power, dated 22nd August 
1889, authorising him to represent her and her sons under her 
guardianship in relation to Correia’s estate. Pimento acted on 
behalf of the Executors of Correia, making and filing Inven-
tory of his estate in this colony, employing in this service 
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a Solicitor and valuators of the properties who have charged 
remuneration for their work, which charges have been assented 
to. 

Pimento when he received notice of the determination of 
his powers as Attorney closed his accounts as from the last day 
of 1890,both as relating to his intromissions under the power 
granted by Correia in his lifetime and continued by sufferance 
of the Executors after his death, and as regards his intromis-
sions with Correia's estate as an executory estate under the 
power from Faria and Correia's widow. These accounts have 
been accepted as correct by the Executors with the exception 
of one item claimed by Pimento, viz., $1,633 31, being a 
charge at the rate of 5 per cent, on the gross appraised value of 
the immovable and movable property contained in the Inven-
tory rendered. In the answer, this is incorrectly stated as a per-
centage only on the immovable property. Pimento has however 
intimated his willingness to restrict his claim to $1,000, and 
made offer to that effect. The accounts have not been put be-
fore the Court, hut we gather from the statements that whatever 
transactions Pimento had with Correia’s estate between the 
date of his death and the notice by the Executors of the deter-
mination of Pimento’s powers, have been treated by both par-
ties as having been covered and remunerated (exclusively of 
outlays and expenses claimed in the accounts and allowed), by 
the percentages stipulated in favour of Pimento in the agree-
ment, leaving only the procuring valuations and making and 
filing of the Inventory, which are in the position that the costs 
and outlays thereon have been claimed and allowed, but Pi-
mento's personal remuneration in respect thereof has not been 
allowed or ascertained. 

The Court has not been assisted by reference to any prece-
dent in which the question of the personal remuneration of an 
Attorney of an absent Executor has been discussed. But it is 
clear that the question is one between the Attorney and the Ex-
ecutor individually; Pimento was acting for the Executor on his 
employment. In no case indeed which suggests itself to the 
Court would it be permissible that personal remuneration 
should be given to an Attorney of an Executor so as to be a 
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charge upon the estate in addition to the Executor’s commis-
sions. At all events no reason has been shown in the present 
case for doing so. Pimento is not proposing to make a charge 
as against the commissions, and if he did, he would be met by 
questions as to the amount of the commissions, and as to the 
Plaintiffs, as foreign Executors, being entitled thereto, which 
have not been raised or discussed in these proceedings. The 
charge is made as against a fund due to the estate, and in this 
form we cannot sanction it. 

As the case stands, the question of Pimento's remuneration 
for making and filing the Inventory and procuring the valua-
tions is thus not before us for decision in the proper sense. It 
may, however, assist the parties if we say that having regard to 
the circumstances put before us, we think the service might be 
dealt with as one of friendship and gratuitous, or be met at the 
utmost by a very small payment. 

As regards the contention that the opposition ought not to 
be sustained in respect that the estate of the original Defendant 
has been increased by a purchase of real property equal or 
greater in value than the property proposed to be conveyed 
away, it has not been shown that the law of opposition as it has 
been applied in this colony, recognises calculations of relative 
loss and gain, and we do not see that it would be practicable to 
do so. If the creditor has a right to prevent his debtor from di-
minishing the estate available for satisfaction of his debt, this 
right is not affected by the circumstance that the debtor may 
have recently increased his estate, or may propose to increase 
his estate by a transaction contemporaneous with that by which 
he diminishes it. 

There will be sentence decreeing the original Defendant to 
pay to the Plaintiff the sums admittedly due, the commissions 
claimed not being deducted, $3,525 75. Of this sum, $1,892 
40, was admitted to be due, deducting the commissions from 
the account; and there having been no question raised as to the 
opposition, except on the special ground already noticed, the 
opposition will be sustained. 

Attorney for Plaintiff, G. W. Hinds. 
Attorney for Defendant, G. A. G. C. Belmonte. 
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EXORS. OF FORSHAW re ESTATE WATT.—(BAIL 
COURT.) 

Mortgage of Movables—Deed of Hypothecation. 

A mortgage of movable property, to be binding on general 
Creditors, must be passed before a Judge. 

Watt was the proprietor and publisher of a newspaper 
called the Royal Gazette. He executed a Deed of Hypo-
thecation on the stock and plant of the newspaper to G. A. For-
shaw. Watt became insolvent and Forshaw's Executors filed as 
preferent. The Administrator General admitted the claim as 
concurrent only, and refused to recognise the Deed as giving a 
right to preference. From this decision an appeal was lodged. 

Kingdon, Q.C., for Forshaw's Executors:—The motion is 
under Rule 24 of 2nd Schedule of Insolvency Ordinance 1884. 
The Deed of Hypothecation was executed 17 months before 
Watt called a meeting of his Creditors. The sole question is 
whether an hypothecation of movable property notarially exe-
cuted and on record in the Registrar's Office, is good security. 
Watt in his statement of affairs classed us as preferent, and our 
case is stronger than that of Tatham, et al, v. Andree, et al, de-
cided in the Privy Council in 1883; 1 M.P.C., N.S. 386. Our 
lien having been executed without fraud, is good. Vander Lin-
den, 176 (explained by Tatham v. Andree); Van Leeuwen, 
1886, Vol. 2,107; Vieira v. Administrator General, S.C., 19 
July 1869. 

Hutson for Administrator General:—The case for the Ap-
pellants rests on Tatham v. Andree: there is a distinction be-
tween that and the present case. In Ceylon between 1858 and 
1863, the time covered by the case of Tatham v. Andree it was 
recognised as a lawful and proper mode of creating a mort-
gage, if the mortgage was executed before notary and two wit-
nesses. In this colony the legal enactments have modified, if 
not virtually repealed, the previous state of the law. In 1828 
was published a report of the commissioners appointed 
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to enquire into the state of the law and reference to that report 
shows that the Fiscal of Demerara said that moveable property 
could not be mortgaged without previous notice in the Gazette 
in order that creditors might have an opportunity of securing 
themselves. This was the law which was in existence when the 
amended Manner of Procedure Ordinance came into operation 
and it is the law today. The terms “moveable” and “immove-
able” property were freely used throughout the Procedure Or-
dinance, but in section 210 only the word “property” was used, 
showing that the intention was to make it wide and compre-
hensive and not narrow it down and restrict it to immoveable 
property. To restrict the term to immoveable property only 
would be putting a strained construction on the word in section 
210, and the Roman Dutch Law here has been modified by the 
Manner of Procedure Ordinance, sections 210 and 211. 

Kingdon, Q.C., in reply:—He had raised a similar point in 
the case of the Administrator General v. Farnum & Co., and 
the whole Court rather scouted it; if the other side was right he 
could not sell even a chair, except as laid down in section 110, 
which was absurd. 

ATKINSON J.:—This is a motion by the executors of 
George Anderson Forshaw, deceased, for an order to reverse 
the decision of the Administrator General on a claim for 
$1,159.45, filed by them against the estate of Thomas Watt, 
who was adjudged insolvent on the 12th of May 1890. The 
Administrator General admitted the claim as concurrent to the 
extent of $4,159.45, but refused to admit that the claimants 
were secured creditors to the extent of $1,200 in terms of a 
certain mortgage or deed of hypothecation, filed with the 
claim, executed before a sworn clerk and notary public in the 
presence of two witnesses at the Registrar's Office, and there-
fore on record. The movers insist that by reason thereof the 
claim of their testator's estate is entitled to rank preferent. 

It seems that when the now insolvent, Thomas Watt, pur-
chased the plant of the Royal Gazette newspaper in Feby. 
1888, he had no capital; that the late Mr. Forshaw paid the in-
stalments of the purchase-money as they fell 
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due; and that after the last instalment had been paid the mort-
gage in question was given, on the 12th of July1888, on the 
plant to secure the re-payment to Mr. Forshaw of the moneys 
so paid by him. There is, therefore, in this case no suspicion of 
fraudulent dealing. Watt carried on the paper till Nov, 1889, on 
the 29th of which month at a meeting of creditors, Messrs. 
Stewart and Hinds were appointed to administer his estate. 
Sometime in December they advertised for tenders for the 
newspaper plant. Only one tender was sent in, which was not 
accepted. About the end of December 1889, or the beginning 
of January 1890, Mr. Forshaw's son, one of his Executors, at-
tended a meeting of the creditors and stated that his father's 
estate had a lien on the plant under the deed and that he in-
tended to hold it. On the 16th of January, Watt gave up to Mr. 
Forshaw's son the key of the premises in which the newspaper 
had been printed—and which premises belonged to Forshaw's 
estate. The plant was then on the premises. Watt says he deliv-
ered part of the plant to one of the trustees, but he says also 
that he never delivered “the plant” to any one. It remained on 
the premises, and in so far in the possession of Forshaw's Ex-
ecutors until it was sold. 

On the 24th of January 1890, a creditors’ petition for a re-
ceiving order against Watt was filed, and on the 8th of Febru-
ary, a receiving order was made. 

On the 18th of February, the Administrator General de-
manded from Forshaw's Executors delivery of the plant, but 
they refused on the ground of their lien under the Deed of Hy-
pothecation. Subsequently, under an arrangement with the 
Administrator General, they sold the plant for $1,000. About 
the 18th of March 1890, the executors filed their claim, which, 
as already mentioned, was admitted as concurrent, but was 
rejected so far as the claim of preference as to $1,200 was con-
cerned. 

The question is therefore, whether a mortgage of moveable 
property executed before a Notary and two witnesses without 
delivery is by the law of this colony a good security against the 
general creditors. So far as I am aware the point has never been 
judicially determined in this colony. It has, however, been the 
subject of judicial 
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discussion in other colonies where the Roman-Dutch Law is in 
force. Tatham v Andree, (1 M.P.C.C., 386), the Supreme Court 
of Ceylon decided that such mortgages are good not only 
against the debtor but against the creditors generally. That de-
cision was upheld on appeal by the Judicial Committee of the 
Privy Council. These notarial mortgages would appear to be 
valid in the Transvaal, (V. Leeu, Com., p. 107, n., Kotzes trs.) 
and at the Cape of Good Hope (id, 110). In the Ceylon case the 
Supreme Court, said—“We are most reluctantly, therefore, 
“compelled to the conclusion, that the law of this colony, as it 
“now stands, not only enables a man, by retaining possession 
“of his own hypothecated goods, to delude the world by ap-
“pearances of solvency, but also permits any one creditor, ly-
“ing behind and furnished with such an instrument as is now 
“produced by Christofellsz, to come in it at the last moment, 
“and deprive the general creditors, if his speciality debt be 
“large enough, of all hope of dividend. That such a state of 
“things can be allowed by the legislature to be perpetrated (? 
“perpetuated) amongst English and native traders, by virtue of 
“a capitulation entered into so far back as the year 1799, with 
“the Dutch, whose dependents and whose capital, with few 
“exceptions, have been so long withdrawn from this island, we 
“cannot well believe; more especially as the Roman-Dutch 
“Law, which we are thus bound to administer, is, in the terms 
“of that proclamation, the law as it subsisted under the ancient 
“government of the United provinces, such law being, as is 
“well known, no longer the law of Holland itself, and being, 
“save where modified by our Ordinances, entirely wanting in 
“those amendments which have within the last half century 
“been adopted in other countries to meet the exigencies of so-
“ciety and commerce.” Manifestly, it was extremely distasteful 
to the Ceylon Court to have to hold the mortgages in question 
good “That any man,” they exclaim in another passage, 
“should be suffered to obtain for himself a fictitious credit, by 
“remaining in possession and holding himself out to the world 
“as the ostensible owner of valuable property up to the period 
“of insolvency, and that upon such insolvency some individual 
“Creditor should 
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“by virtue of some special security step in and sweep all that 
“property to the prejudice of the general Creditors, is a state of 
“things so contrary to the first principles of justice that it has 
“been expressly provided against by the law of England,” (p. 
395). Refering to this decision in a case at the Cape of Good 
Hope, the Chief Justice said—“In some respects our own law, 
“in recognising the validity of such bonds, is not entirely free 
“from reproach, but here at all events, due notice is given to 
“the world of the existence of such claims by means of a com-
“pulsory Registration in the Deeds Office.” (V. Leeu., Kotzes, 
110, n.) 

The movers relied upon Tatham v. Andree as deciding 
conclusively what the law in this Colony is as to the matter 
here in dispute. It is decisive, no doubt, as to the law of Cey-
lon. That it is so as to the law of this Colony is by no means so 
certain. In the case at the Cape just mentioned DE VILLIERS, C. 
J., said—“I ought here to observe that if the decision of the 
“Privy Council in that case had been inconsistent with the rules 
“laid down and recognised in this Court for half a century, and 
“if those rules appeared to me to carry out the true principles 
“of the Roman-Dutch Law, I should not consider the decision 
“of the Privy Council as binding in this Court in the present 
“case.” (V. Leeu., Kotz, 109, n.) 

The case of Tatham v. Andree is instructive in more ways 
than one. It illustrates the difficulty the Courts have in deter-
mining questions the solution of which depends upon the writ-
ings of Roman-Dutch authors who differ among themselves as 
to what the law is in the particular case with which they all 
profess to be dealing; and some of whose “confessedly un-
“classical and sometimes ungrammatical Latinity make them 
“difficult of interpretation” (p. 327.) The Ceylon Judges quote 
a passage in Surge which they think is not supported by the 
citation from Voet, and go on to say that they adopt the original 
text of Voet “therefore, as the most trustworthy authority” the 
“wherefore” of the “therefore” being, apparently, that the 
Dutch writers differ and that Burge is wrong in his citation. It 
would have been infinity more satisfactory if the real ground 
for acting upon Voet's 
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authority had been distinctly stated—Voet, although a great 
authority, not being infallible. The Privy Council says with 
reference to the passage in Burge that it cannot find in the text 
of Voet cited “sufficient warrant for it in the sense put upon it 
“by the Appellants’ Counsel.” Upon this DE VILLIERS, C. J., 
remarks: “It is difficult to know exactly what sense was put 
“upon it by Counsel, but with due respect for the Chief Justice 
“of the Supreme Court of Ceylon, I think that the text of Voet 
“fully supports the passage in Burge.” 

Beyond this passing reference to Voet the Judicial Com-
mittee in giving judgment in no way discusses the effect of the 
Roman-Dutch Authorities, but simply says —“The law upon 
the subject appears to have differed in different provinces in 
Holland” (municipalities might have been added) “and both 
“the District Judge who decided in favour of the Appellants 
“and the Supreme Court which decided in favour of the Re-
“spondents, agree in this, that, according to the Roman-Dutch 
“Law as prevailing in Ceylon, a mortgage of moveables by 
“writing before a Notary, though unattended with possession, 
“is valid not only against the debtor himself, but against his 
“general creditors.” I am constrained to say, with all due re-
spect, that I am unable to find in the judgments as reported that 
either Court so decided. According to the judgment of the Su-
preme Court it was essential that the bond should be executed 
before two witnesses as well as before a Notary. Having stated 
that a creditor holding such an instrument of hypothecation “is 
“entitled to priority over all unsecured creditors when that 
“property still remains in the grantor of that instrument,” the 
Court went on to say—“The District Judge himself seems to 
“have arrived at the same conclusion as far as this principle is 
“concerned.” What does the District Judge himself say? That 
there were three modes by the Dutch Law of effecting a mort-
gage on personalty:—First, by pawl or writing not notorial, 
abolished by Ordinance in Ceylon: second, by delivery of pos-
session which was effectual against all counter-claimants; and 
third, “by a public act or a writing in the presence of a Notary 
“and two witnesses,” with respect to which he says “All the 
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“authorities I have consulted are agreed, first, that it is binding 
“on the Mortgagor; second, that there appears to be a differ-
“ence amongst the authors who treat on this subject on the ef-
“fect of such a mortgage against other creditors.” He cites cer-
tain authorities and goes on—“but I do not consider it to be 
“necessary to determine this point!” In thus abstaining from 
determining did he “agree” as stated by the Privy Council? The 
latter tribunal seems to have been misled by the mistaken as-
sumption of the Supreme Court that the District Judge had ar-
rived at the same conclusion as it had done. We have it, there-
fore, that the decision of the Privy Council as stated is in effect 
a simple adoption of the decision of the Supreme Court based 
on the authority of Voet without any real discussion of the 
Roman-Dutch authorities bearing upon the matter in hand. If 
this had been a question of English law would the decision of 
the Court below have been so adopted, or would not the reason 
for preferring one authority to another have been evolved by 
the Appellate Court after an exhaustive consideration of all the 
authorities. Instances of this kind it is which explain the exist-
ing feeling that appeals to the Privy Council in certain classes 
of cases are not always as satisfactory as they might be. It is 
almost presumptuous in me to say that no one doubts that the 
members of the Judicial Committee are eminently qualified by 
learning, experience and natural ability to deal with Judicial 
questions. If the questions they are called upon to decide were 
always questions to be determined according to the law with 
which by life-long training they are familiar, their judgments 
would, as of course, be accepted without demur throughout the 
Colonial World. Unfortunately, that is not so. Too often, so far 
as their own learning and experience are concerned, the Judi-
cial Committee can bring little if any knowledge of the law and 
practice according to which they have to decide to bear upon 
the cases before them. In such cases they have, as a rule, to 
take that law and practice from such members of the English 
bar as happen to appear—who, in most instances, as regards 
their own learning and experience, know as much or as little of 
the law and 
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practice they are discussing as the members of the tribunal. 
The result is that many Colonial cases before the Appellate 
Court are not decided, as all English cases are by men having a 
thorough knowledge theoretical and practical of the law and 
practice applicable, after exhaustive argument by men having a 
like thorough knowledge. 

Speaking generally, the law of Holland existing at the Ca-
pitulation in 1803 may be taken to have been in force in this 
colony. That being so, if there were nothing more, mortgages 
such as the one set up by the movers would seem to be valid in 
this colony. But there is more. In 1828 Royal Commissioners 
appointed to inquire into the Administration of Justice in the 
West Indian and South American Colonies sent in their second 
Report. One of the questions, No. 336, put by them had rela-
tion to mortgages, and its concluding sentence runs: “What are 
“the forms and solemnities necessary to constitute a valid con-
“ventional mortgage in this colony?” The answer of the then 
Fiscal, whose position corresponded to that of the now Attor-
ney General, was cited by the Respondent's Counsel. “A mort-
“gage over real property is passed before two Commissaries of 
“the Court of Justice and the Secretary in this colony, (Demer-
“ara) and after a previous public notice of three Saturdays. A 
“mortgage on moveable property may also be passed in the 
“same manner; but, if not thus passed, delivery of the property 
“is necessary in the same manner as a mortgage of personal 
“property in England.” (Appendix A, p. 157.) The Registrar, at 
my request, has turned up some of the mortgages passed about 
that time. Advertisements of mortgages of slaves not con-
nected with plantations continually appear. Slaves were not 
quite on the same footing as ordinary chattels, as they had to 
be registered periodically, but they were, nevertheless, when 
not mortgaged with plantations, within the category of move-
ables. So for as the search has gone, no mortgage of other 
moveables advertised to be passed like one of immovables has 
turned up. This is hardly surprising. A trader or other person in 
difficulties would be likely to hesitate about making that fact 
known to the world by 
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public advertisement; but this in no way affects the Fiscal's 
statement. Under the law of Holland mortgages of moveables 
might have been passed before the Court (V.D.L., 177 Hen. 
trs.) The Fiscal says that in his time if there was no delivery 
they must be so passed, and his statement is so far borne out 
that mortgages of one class of movables were then regularly 
advertised. 

For the Respondent it was contended that this answer of 
the Fiscal showed conclusively that mortgages passed before a 
Notary and two witnesses without delivery were not valid in 
this colony in 1828; that if they had been valid in Holland that 
law in this colony had been changed; and that a mortgage of 
movables to be binding on Creditors generally must as the law 
here now stood be advertised and passed before a Judge in the 
same way as one of immoveables. Sections 210 and 211 of 
Ord. 26 of 1855 were relied on as shewing this. When these 
sections are looked into, however, they appear to apply to im-
moveables only. So far as 1 know, there has been no formal 
decision on the point, but it is within my own experience that 
Counsel have suggested that those sections might relate to 
movables, but the Court has always pointed out that by their 
terms they seemed to refer to immoveables.  

The question as put by the Commissioners is perfectly 
general in its terms. It does not speak of mortgages of immov-
ables as distinguished from movables, but of “a valid conven-
“tional mortgage.” That such a mortgage may be valid as re-
gards movables as well as immovables goes without saying. 
The Fiscal treats the question as relating to both kinds of prop-
erty. The Colonial Secretary, who at that time was also Regis-
trar of Court, says—“Conventional Mortgages are executed 
“before Counsellor Commissaries of the Hon. Court of Justice, 
“after due public notice of such intention and (? in) order, that 
“the creditors may have an opportunity of protecting their 
“rights or claims by opposing the passing of such mortgages. 
“Conventional mortgages executed in England must be con-
“firmed here in the same manner as mortgages originating in 
“this Colony.” This answer, again, is perfectly general. There 
is nothing in its terms to limit it to immovables. Then we have 
the reply of 
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the President, (or Chief Justice as he is now termed), of the 
Supreme Court of Demerara. He says: “A mortgage by con-
“tract, to be binding as against creditors, is passed before Com-
“missaries, after public advertisement, which any one has the 
“power to oppose.” This answer, like the question, is general 
and, by its terms, covers mortgages of movables as well as of 
immovables. Finally, we have the answer of the Supreme 
Court of Berbice, as given by the Lieut.-Governor, who as 
such was President of that Court, and by two persons who, it 
must be presumed, were two of the six members who consti-
tuted the Court. “The solemnities of the valid conventional 
“mortgage consist in the advertisements in the public Gazette 
“during the space of one month, or four weekly advertise-
“ments; the appearance of parties before two Commissaries of 
“the Court of Civil Justice and the President, with the Secre-
“tary, and the subscribing the mortgage deed by all the par-
“ties.” Not a word is said by any of these legal and Judicial 
Officers as to a mortgage of movables being valid without de-
livery if executed before a Notary and two witnesses. On the 
contrary we have the express statement of the President that to 
be binding on creditors a mortgage by contract had to be 
passed before the Commissaries. The answers were written 
and must be presumed to have been considered. The answers 
of the Fiscal and Registrar cannot, of course, be taken to be 
decisive as to the law they lay down. It may, however, well be 
said that they were persons required by the official positions 
they filled to be conversant with the law as to which their opin-
ions were asked. But the answers given by the President of the 
Supreme Court of Demerara and by the Lieutenant Governor 
and members of the Supreme Court of Berbice stand on a far 
higher footing. Can it be doubted that if these judicial func-
tionaries had been called upon to determine judicially matters 
such as are referred to in their answers they would have dealt 
with those matters in accordance with their answers? And, if 
the Courts had so decided then, can there be any question that 
the Courts of intervening times and of today would have fol-
lowed or would follow such decisions? For myself, I regard 
those expres- 
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sions of opinion by the highest judicial authorities of Demerara 
and Berbice of that day as being practically equivalent to judi-
cial decisions. Any way, it can hardly be denied that answers 
so given by those persons speaking in their judicial capacity 
under the sense of solemn responsibility they must have felt 
when dealing on such an occasion with questions of so serious 
a nature are at least as likely to be correct expositions of the 
then existing law of this colony as were the statements of the 
Roman-Dutch authors writing under no such sense of respon-
sibility, as to the law of Holland of their time. It is to be borne 
in mind, also, that these Roman-Dutch writers often disagree. 
In the case above cited the Ceylon Judges say they “have care-
“fully consulted the Roman-Dutch authorities to ascertain 
“whether the general creditors have any remedy by that law. 
“These authorities differ considerably on this point; a differ-
“ence indeed which we may sometimes expect to find in works 
“which for the most part profess only to record the individual 
“opinion of text-writers, or the law as it was understood by 
“them to prevail in the different provinces or municipalities of 
“Holland.” (p. 396). Supposing these writers were in accord, 
are their statements as to the law existing in their time to be 
necessarily accepted as finally determining what the law is to-
day? To state such, a proposition is to show its fallacy. Would 
any Court in England accept statements of old English text-
writers as conclusively establishing what is the law at the pre-
sent time—ignoring later legislation, decision and practice! 

To judge by arguments for some time past addressed to the 
Court the law of Holland as it existed at the capitulation is like 
the laws of the Medes and Persians—unchangeable. Time and 
again we have been told that the Ordinances passed by the lo-
cal legislature and the practice adopted by the local Courts to 
meet the changed conditions of present times are absurd and 
that the ancient law and practice ought by right to prevail. 
Even if the Roman-Dutch writers were in all respects agreed, 
arguments such as these are not only puerile On the face of 
them, but are refuted by the most casual reference to the Ro-
man-Dutch writers themselves. They 
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don't pretend to say, that the law which in their time was an-
cient was necessarily still in force. On the contrary, they are 
continually contrasting that ancient law with the law as it ex-
isted in their own day. Moreover, such arguments are in direct 
conflict with the rules laid down by Vander Kesel. (Th. 7, rules 
1 & 2). 

Van der Linden, the latest authority, wrote his Institutes in 
1806, three years after the final surrender of these colonies. He 
says “The general mortgage extends to all the goods, (alle de 
“goederen.)” Henry renders this as “all the goods,” and so does 
Van Braam, but Juta translates the phrase, more accurately, by 
“all the property.” Henry, himself, in the next sentence trans-
lates “Onroerend goed” as “immovable property.” “Goods” in 
English has a restrictive sense, but, in Dutch, the term Goe-
deren covers both moveable and immovable property. Hence, 
when Van der Linden says, as translated by Juta, that “a gen-
“eral mortgage is a mortgage on all the property of the debtor,” 
it would seem that according to the law of Holland, as he un-
derstood it, a mortgage of immovables, if they were included 
in a general mortgage, might be passed not only before the 
Court, or even before a Notary and witnesses, but also by a 
private act—a pawl or writing non-notarial! Can it be seriously 
contended that as the law and practice of this colony now 
stand, a mortgage of immovables could be validly effected in 
either of the two ways last mentioned? If not, why not, if the 
law of Holland as it existed at the capitulation is in its entirety 
to be deemed to be the law of the colony to-day. The answer is 
plain. These provisions were either never adopted here or have 
long been obsolete. Upon this passage in Van der Linden the 
translator, Mr. Jabez Henry, says in a note (p. 177) “This is not 
“the case in Demerara, where all mortgages must be passed 
“before two members of the Court of Justice, or Commissar-
“ies, after three previous notices in the Colonial Gazette and 
“then registered, but no Government duty is payable thereon.” 
Mr. Henry was the Senior Commissioner in the Inquiry into 
the administration of Justice. Lest it should, however be sup-
posed that he was merely stating the effect of the answers 
given on that inquiry, 
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it may be well to point out that he was in a position to speak 
and that with authority from his own knowledge and experi-
ence. He was not only conversant with the Dutch language, but 
had, himself, been President of the Supreme Court of Demer-
ara. 

Either the law of Holland as it existed at the Capitulation 
prevailed in this Colony in its entirety or it did not. If it did 
not, what has become of that part of the law as stated by Van 
der Linden which says “that mortgages are not valid unless the 
“duty of two and a half per cent. be paid”? If the statements of 
Dutch writers that an obligation of this sort by way of mort-
gage may be created not only by passing it before the Court, 
but also by passing it before a Notary and witnesses are to be 
accepted as settling conclusively what the law is to-day, then, 
by parity of reasoning the statement that a mortgage is not 
valid unless the duty of two and-a-half per cent., and “the addi-
“tional tenth” in the case of special mortgages of immoveables, 
is paid must, also, be equally good law at this moment. It is 
indisputable, however, that this particular provision of the law 
of Holland, as it existed at the capitulation, has never been 
adopted or acted upon in this Colony. That being so, it may to 
say the least, be possible that other provisions of that law—the 
one in question for instance—have never been adopted or 
acted upon here—to say nothing of provisions which may have 
become obsolete. Even in Holland itself custom and practice in 
many places over-rode the general law. “In Amsterdam a gen-
“eral obligation before a Notary and two witnesses, even as 
“regards movable property and outstanding debts, was not un 
“derstood to be effectual to the injury of other creditors”! 
(Grot. Herb, trs., p. 265, n. 33) Would it be very unreasonable 
to suppose that Dutch Merchant-traders who first settled these 
Colonies may have hailed from Amsterdam and brought the 
Amsterdam law with them? Again, “Although by the general 
“law of Holland, a general mortgage of immoveable property 
“made in the presence of any Judge of Holland is valid every-
“where, yet at Leyden an exception to this rule has been 
“adopted in practice.” (V.D.K. Th. 428). If the citizens of Am-
sterdam
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and Leyden could thus set up custom and practice in deroga-
tion of the general law of Holland is there in the nature of 
things any good reason why the inhabitants of this colony may 
not have done or may not do the like? 

Unless we are to assume that the Judges and other legal of-
ficials whose considered opinions are above-quoted were igno-
rant of the law they had to administer—a violent presumption, 
the contrary of which we are bound to act upon—it is certain 
either that the ancient law of Holland which regarded these 
notarially executed mortgages as binding on the creditors gen-
erally was never adopted in this colony or that, in 1828, it had 
ceased to be the law. The Judges in Ceylon, the Transvaal and 
at the Cape when they had to enquire into the validity of mort-
gages of this description had no such authoritative judicial ex-
pressions of opinion to guide them as those given in this col-
ony before the Royal Commission in 1828. I venture to say 
that if those Judges when considering the question had found 
that their predecessors in office, so far back as 1828, speaking 
in their judicial capacity, had expressed such opinions they 
would not have held these notarial mortgages to be binding 
upon the general creditors. 

As a matter of fact, I find that a few mortgages similar to 
the one in question here, have been done inadvertently in igno-
rance or forgetfulness of the law of this colony governing the 
matter as stated in the answers to the Royal Commissioners in 
1828. I am strengthened in this opinion by the fact that, in 
1886, the Registrar refused to execute notarially a document of 
this description on the ground of its illegality, although the fact 
that some such documents had been executed in his office was 
within his knowledge. The Court was moved to compel him, as 
an officer of the Court, to execute the document but the Court 
held that, as regards the Notarial Department, the Registrar 
was not an officer of Court and the motion was refused. 
Whether a motion by way or in the nature of mandamus would 
have been of effect was not tried. The result was that the ques-
tion whether a mortgage of movables executed before a Notary 
and two witnesses without delivery could be validly executed 
did 

1892 

EXORS. OF 
FORSHAW 

re 
WATT. 



 130

1892 

EXORS. OF 
FORSHAW 

re 
WATT. 

SUPREME COURT 

not then come up for determination. The document relied on 
by the movers could hardly hare been brought to the notice of 
the Registrar, himself, as, presumably, if it had, he would, fol-
lowing up his action in 1886, have refused to allow it to be 
executed in his office. 

After the best consideration I have been able to give I have 
come to the conclusion that by the law of this Colony this 
mortgage is not binding on the general creditors. I therefore 
uphold the Administrator General’s decision and refuse the 
motion. 

The question was one as to which the movers were almost 
bound to seek a judicial decision, and, therefore, following the 
precedents in the like cases, I do not give costs against them. 
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MARTINS v. HEARD. 
Contract—Undischarged Bankrupt—Title to Sue. 

An undischarged bankrupt may sue for personal labour and ser-
vices, the Administrator General not having interposed. 

Construction of contract; certain work held extra. 

Action for lstly $245 balance due on contract and 2ndly 
$428.48 for work and materials. Plaintiff averred that on 21st 
February 1890, he contracted with Defendant to supply a 
building of certain dimensions and description, that he per-
formed his contract and that Defendant owed him a balance 
under the contract, and further that whilst the building was be-
ing erected he was employed by Defendant to do additional 
work on the building and to supply materials which he did, 
whereby the Defendant became further indebted to him; all 
which indebtedness remained unsatisfied. Defendant pleaded 
preliminarily, that previously to the contract sued on, viz. on 
5th October 1889, Plaintiff was adjudged insolvent and had 
not been discharged and that therefore it was not competent for 
him to sue. On the merits Defendant admitted the contract but 
avowed that the work had not been done as specified and that 
the greater part of the alleged extra work was included in the 
contract. In replique the Plaintiff maintained that the suit was 
not ousted by his subsisting insolvency: Joinder in duplique. 

Dargan for the Plaintiff on the preliminary plea.—The 
only person who could raise the question whether Plaintiff can 
recover is the Administrator General. We claim remuneration 
for personal labour. Williams v. Chalmers, 10 Q.B. 337; ex 
parte Deedhurst, L.R. 7 Ch. 185; Emden v. Carte, 17 Ch. D. 
169; Jamieson & Co. v. Brick & Stone Co. 4 Q.R.D. 208; 
Morgan v. Knight, 33 L.J.C.P. 168. In Herbert v. Sayer, 
L.J.Q.B. vol. 13, Pt. 2, p. 209; it was laid down that although 
the Assignee had right to the contracts made by an undis-
charged 

6, 7, 8 Jany., 
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Bankrupt, the Bankrupt could himself sue unless it were shown 
that the Assignee had interfered. In Cohen v. Mitchell, L.R. 25 
Q.B.D. 262, (1890), the doctrine was still further developed. 

Davson for Defendant.—The Administrator General is the 
proper person to maintain this action; at least he ought to be 
joined. Plaintiff by his insolvency has lost control over his 
property. Judgment in this action would not be a defence if the 
Administrator General should sue the Defendant on this con-
tract. Sections 19 and 14 of Insolvency Ordinance 1884. 
Moreover this action is not merely for personal service. 

The Court (CHALMERS, C. J. and SHERIFF, J.,) ruled that 
there being no averment that the Administrator General had 
interfered, it was competent for the Plaintiff to sue in his own 
name. 

Evidence was then given in support of the Plaintiff's case. 
Davson for Defendant. The evidence shows that Plaintiff 

did not complete the work, and he was not prevented from do-
ing so by Defendant. There ought to be absolution. Munro v. 
Butt 8 E. & B. 738. 

Evidence was adduced for the defence. 
Dargan in reply. 
The further facts and arguments appear in the judgment. 
Curia (CHALMERS, C. J. and SHERIFF, J.,) per CHALMERS, 

C. J.:—Plaintiff sues for $245 as a balance due to him by De-
fendant as the contract price of building a house at Aurora, in 
Essequebo, including the materials and a further sum of 
$428.48 for extra work done and materials supplied in connec-
tion with the same house. The parties entered into a written 
agreement by which Plaintiff agreed to furnish a building for 
$800. The dimensions and some description of the building are 
contained in the agreement, but there is such an absence of 
specification as to leave almost unlimited scope for disputes. 
Accordingly it is not very surprising that we have now to deal 
with a dispute whether the items charged as extra work were 
truly extras as the Plaintiff maintains or within the contract as 
maintained by the Defendants. The dispute concerns a back 
gallery, a 
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front gallery, a stair and two bridges. As regards the back gal-
lery Plaintiff says he only contracted to make a gallery to the 
first floor of the house; whereas the gallery actually made is of 
two floors, and the upper floor is closed in and has windows as 
the house itself has. The explanation on the part of the Plaintiff 
as to how the alteration came about is that after he had signed 
the contract at Aurora, and given all directions to his workmen 
for going on with the work, he went away to Georgetown and 
that whilst he was absent, the Defendant caused the foreman 
left in charge to make the back gallery of two storeys instead 
of one as had been arranged. He says he became acquainted 
with the alteration upon returning to Aurora sometime after the 
work had been begun, when he found the framing of the gal-
lery had been made as for two storeys, that he thereupon spoke 
to Defendant about the change when the Defendant told him he 
wanted to have the gallery of two storeys and would pay for it. 
The Defendant denies that such alteration ever was arranged 
and denies having given the instruction to the foreman. The 
foreman has unfortunately died so that we have not the advan-
tage of his evidence. It appears however, that what the Plaintiff 
said of the matter is not corroborated by the circumstances. It 
is clear that if the Defendant did so instruct the foreman, it 
must have been before the corner greenheart posts of the house 
were formed, for there is no allegation that the short corner 
posts which would have been suitable for the one storey gal-
lery were ever made. Probability is against the foreman con-
senting to make in limine so important a change in the struc-
ture without the consent of his principal, who, we have it, had 
left him complete instructions as to all the work. Assuming, 
however, that he made the change before consultation, it was 
absolutely necessary he should communicate it to the principal, 
for it would entail a considerable increase in the pitch pine 
scantling and boards necessary, and all the pitch pine was com-
ing from Georgetown. It is clear that in fact he made no such 
communication, and we do not learn that either there was any 
material short-coming in the scantling origin- 

1892 

MARTINS 
v. 

HEARD. 



 16

1892 

MARTINS 
v. 

HEARD. 

SUPREME COURT 

ally sent down, or that any additional supply was obtained. It is 
true that there is evidence as to two pieces of timber having 
been supplied by the Defendant at Aurora; but the quantity 
these could have contained would not make up the deficiency 
which would have resulted upon the alleged change of plan, if 
we take it that only a suitable quantity of timber was provided 
for constructing a one-storey gallery. Again, there is impro-
bability in the allegation that Defendant when he had resolved 
on this deviation from the plan should have contented himself, 
when Plaintiff spoke to him on the subject, with merely saying 
he would pay the price without having any agreement about 
the additional price it would cost him or asking a single ques-
tion on the subject. Over and above these considerations, 
Which, although they weigh down the balance on one side, 
leave it to some extent wavering, there is the positive evidence 
of a witness who wrote the agreement founded on in the pre-
sence of the parties, and in which he gave effect, to the best of 
his ability, to what was spoken by them at the time the bargain 
was made. The attention of this witness was drawn to the 
words of the contract in which the gallery is mentioned, vizt., 
“8 feet gallery attached at the back of the building (East),” and 
he was asked the question, justified by the ambiguity latent in 
the words, —“to which storey of the house was this 8 feet gal-
“lery to be attached?” He answered without hesitation—“both 
“stories,” and said he clearly understood this from both the 
parties, and that afterwards he observed the structure being 
raised with a gallery of two storeys in the manner he expected 
it would be. This evidence was not varied as to its substance in 
cross-examination. We consider that as regards the back gal-
lery the evidence so preponderates in favour of the Defendant, 
that our finding must be in his favour. 

The next item claimed as extra is the front gallery. The 
words applicable to this structure in the agreement for the 
building are “front with shed, galvanize top.” Evidence was 
given that a shed in builders’ language means a mere defence 
from the sun or rain, such as the structures which are com-
monly seen over the shop fronts 
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in this city, whilst the structure in front of Defendant’s house 
has wooden floor, uprights, and a hand-rail and bannisters; in 
fact it is such that it would be correctly described as an open 
gallery, and so it is described by all the carpenter witnesses, 
even by the carpenter who was called for the defence. Here it 
seems then that the Defendant has got more than he contracted 
for. There was some evidence that he directed the work to be 
done in the way it now appears, although Defendant denies 
this. Whether he gave express direction or not, he has got the 
more valuable structure and is bound to pay for it. The value 
has been differently estimated by different witnesses, and it 
does not seem that any of them made allowance for the “plat-
“form in front of the building,” which was part of the contract 
work, and must have been equivalent or nearly so, to the floor 
of this gallery. We shall assess the extra value at $40. 

As regards the stair, the written agreement provides for 
two stairs thus described—“stair-case entirely covered with 
“galvanize, one also in back of gallery.” Both of these have 
been constructed and are existing, and there is not in the 
agreement any provision having reference to a third stair. It 
was contended that the stair in dispute which runs from the 
upper floor of the back gallery to the ground, was really the 
“one also in back of gallery,” of the agreement, and that the 
short stair which leads from the first floor of this gallery to the 
ground was extra, but there is no sufficient reason for saying 
so. The stair in dispute is not a necessity for access to the gal-
lery. It does not fulfil the description of being “in back of gal-
lery,” being at the side, whereas the short one is at the back. 
We think that adhering as closely as possible to what is writ-
ten, the long stair must be held to be an extra, and assess the 
value as given by Mussenden at $25. 

As to the bridge, we take it that under an agreement such 
as we are dealing with, in which so much is left in generalities, 
the contractor for building is bound to supply the means of 
getting into the building suitable to its purposes. It appears 
from the agreement as well as aliunde that the first storey of 
this building was to be 
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used as a shop to the Plaintiff's knowledge. There is evidence 
also that a bridge was a suitable and convenient means of ac-
cess, and that “steps” would not have been suitable. We there-
fore think no extra charge can be allowed in respect of the first 
bridge. The second bridge is in a different position. It no doubt 
renders the access more convenient, but it is not shown that it 
is essential or that it ought or must necessarily have been in the 
contemplation of parties in making their agreement. We treat it 
as extra, and assess the value at $40, the Plaintiff's own esti-
mate. 

There thus ensues a sum of $105 to be added to the con-
tract price of the house, on the other hand, deduction must be 
made for parts of the contract work which admittedly were not 
done. We shall safely take these at the appraisement of Mr. 
Mussenden who was appointed valuator by the Plaintiff and in 
whose valuation, Chapman, the valuator for Defendant con-
curred. The items are, eleven hoods valued at $5 each, $55; 
twelve drawers at $10.36, and there is also a credit of $5 for 
two pieces of timber supplied by Defendant. 

It may be well to say a word as regards the defence which 
was raised in respect of this unfinished portion of the work that 
ought to have been done under the contract. It was submitted 
that the Defendant ought to be absolved in respect that the ac-
tion was brought upon a contract which had not been com-
pleted, the non-completion not having been shown to have 
been caused by any act of the Defendant, and certain English 
authorities were cited. These were decisions under what may 
be called the strict formulae of the Common Law Procedure, 
which, whatever advantages they may have had, were often 
defeasive—as it is impossible to deny—of substantial justice. 
We are not prepared to say that decisions in this Court have 
never been given under too close a reference to English cases, 
and without sufficiently taking account of the peculiarities of 
procedure by which these were moulded. If this has occurred it 
must necessarily have been in some forgetful-ness of our own 
statutory procedure which is in spirit and in letter as elastic and 
equitable as the English 
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Common Law Procedure was unyielding. Reference need only 
be made to sections 108, 109, 111, 112, and 113 of the Proce-
dure Ordinance under which it is the duty of the Court to dis-
regard errors or defects in the proceedings which do not affect 
the substantial rights of the opposite party, and to find the facts 
according to the evidence, conforming the pleading to the facts 
if necessary, subject of course to due precautions against any 
party being taken by surprise. Now it is established equally by 
English and by Roman Dutch Law that when a contractor has 
done a part of the work contracted for, and the opposite party 
has accepted or taken benefit from the work done, the latter is 
bound (unless there be some express stipulation to the con-
trary) to recompense the contractor at least to the extent to 
which he has been benefited. There are various niceties in the 
application of the principle not necessary now to enter upon: It 
is not alleged and there is no shadow of reason for alleging that 
the Defendant has been misled because the action is not in 
terms as upon an uncompleted contract. We are not justifying 
the pleading; we think it would have been much more correct 
if the Plaintiff had shaped his claim in closer accordance with 
the facts. We are only dealing with the motion made for abso-
lution in respect of the variance between the pleading and the 
answer. It is unsustainable. 

Taking account of the sum unpaid upon the contract price 
and the sums we have found due for extra work, and deducting 
the value of the part of the contract work not done, there ap-
pears to be the sum of $279.64 now due by the Defendant to 
the Plaintiff for which there will be sentence. 

Touching the costs, it is well to observe, that although De-
fendant made an offer upon 24th June 1890, nearly six months 
before the action was commenced, to pay the balance of the 
contract price upon possession of the building being delivered 
to him and to have the extra work appraised, and to have the 
amount settled upon allowance for the contract work undone, 
yet, after getting the possession, and getting the appraisement, 
Defendant did not accept the result of the appraisement and 
then 

1892 

MARTINS 
v. 

HEARD. 



 20

1892 

MARTINS 
v. 

HEARD. 

SUPREME COURT 

Defendant does not seem to have made any further offer of 
payment; so that the Plaintiff had to come to the Court in order 
to get his money; he is thus entitled to costs. 

Attorney for Plaintiff, M. R. Gonsalves. 
Attorney for Defendant, J. A. Murdoch. 
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ADMINISTRATOR GENERAL re DA COSTA v.  
WILLEMS, ET AL. 

Opposition—Non-liquid Claim. 

Opposition to a mortgage on immovable property does not lie in 
respect of an unascertained claim of damages for alleged torts by the 
owner of the property. 

Plaintiff previous to this Opposition had brought action 
against P. J. Willems and J. P. Farnum, trading under the firm 
of Farnum & Co., for damages in respect of torts alleged to 
have been done by them, by which it was said the estate of Da 
Costa, an insolvent, had suffered injury. Whilst this action was 
in dependence, P. J. Willems and J. P. Farnum advertised a 
mortgage on immovable property in Georgetown in favour of 
the wife of Willems, to which mortgage Plaintiff entered oppo-
sition, setting forth as the reasons thereof his claim against 
Willems and Farnum, and the facts and circumstances on 
which it was founded. Willems and Farnum excepted tibi ad-
versus me non competit actio in respect the claim founding 
opposition was for non liquid damages, and also because sen-
tence was asked for absolutely, and not merely for security. 

Dr. Belmonte for Defendants, in support of the excep-
tion:—Oppositions are not favoured in law. They are an in-
fringement of the jus sui rei disponendi which belongs 



 131
OF CIVIL JUSTICE. 

to every owner of property. By sections 211 and 219, Proce-
dure Ordinance, the faculty to oppose is given to persons who 
have right to oppose, but a non liquid claim is not within this 
description. The conclusion in this case to oppose absolute is 
erroneous; the utmost the Plaintiff could have done was to op-
pose until security was given. In order to have right to oppose, 
the Plaintiff must have either right to the res or in the res: in 
the first case he may oppose absolutely; in the second he may 
only oppose until he obtains security for his interest; and he 
may oppose until he obtains security for a liquid debt, but not 
for an arbitrary claim. 

Solicitor General Kingdon, Q.C., for Plaintiff:—It has 
been the practice in this colony to oppose transports pending 
claims being settled. Our claim for damages founded on torts is 
sufficient to support opposition. The terms of Section 215 of 
the Procedure Ordinance provide for the investigation of 
claims. The conclusion is correct; upon security being given 
the prohibition would be released and the mortgage allowed. 

Dr. Belmonte in reply. 
CHALMERS C. J.:—Plaintiff opposes the passing of a mort-

gage by the original Defendants on property in Georgetown in 
favour of the co-Defendants. The reasons of opposition narrate 
certain wrongful acts by the original Defendants, and it is 
averred that by reason of the acts so narrated the estate of Da 
Costa represented by the Administrator General has suffered 
loss to the sum of $50,000 and an action hath accrued to the 
Administrator General against the original Defendants for the 
recovery of this sum, and the opposition is laid as upon this 
right of action. 

Under the exception Tibi adversus me non competit actio 
the important point has been raised that an opposition to a pro-
posed mortgage is not competent in respect of a claim against 
the Mortgagee, that claim not being alleged to be a debt or liq-
uid liability, but a claim by way of damages the incidents and 
amount of which are unascertained. 

Considering the importance of this question there has been 
very little authority cited on either side of the bar. The case on 
behalf of the Plaintiff rests entirely as 
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regards authority on the terms of Section 215 of the Procedure 
Ordinance and the corresponding form C. appended. Section 
215 enacts that “the Plaintiff in opposition may in the same 
“cause of opposition set forth the claim in respect of which the 
“opposition is entered in the form annexed marked C or in 
“such other form as may be suitable and in the event of his 
“proving such claim the Court may give sentence for such 
“claim as well as sentence in the opposition itself,” and in the 
form C the word “claim” is used to express the matter in re-
spect of which the opposition is maintained. 

In the present action, since there is no demand for payment 
of damages, nor even for a declaratory sentence that damages 
are due, but only for a sentence sustaining the Opposition, it 
does not appear very clearly how the question of the original 
Defendant's liability in damages could, on a strict construction 
of the pleadings, be investigated; at all events damages could 
not be awarded, and the action, taken as it stands without refer-
ence to any other proceeding, would not be covered by the 
terms of Section 215. The action would also be liable to this 
very serious objection that whilst by the sentence concluded 
for the original Defendants would be prevented from dealing 
with their property the Plaintiff would not be under any obliga-
tion to bring to a legal determination the right to damages 
which he sets up. I would be very reluctant however, that the 
case were decided on a narrow ground, and as it is known to 
the Court that another action by the same plaintiff in which he 
claimed damages in respect of the facts stated in the present 
opposition was independence contemporaneously with the op-
position that fact although not pleaded may I think be taken at 
least provisionally and for the purpose of argument as obviat-
ing the objections which I have mentioned, to the effect of 
enabling us to consider the more substantial question of law 
arising in the defence. It need hardly be said, and I only men-
tion this to obviate all possible misapprehension, that the valid-
ity of this Opposition must be determined according to the cir-
cumstances which existed at the time the Opposition was en-
tered, so that the judgment recently given in this Court 
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in the action I have just now alluded to in which damages were 
found due and the amount ascertained can have no bearing in 
the consideration of the present proceeding. To return then to 
the argument: it is said that the expression “claim” in Section 
215 of the Ordinance is wide enough to include a demand for 
unliquid damages. The expression is obviously capable of 
more meanings than one, and hence we are thrown upon con-
struction in order to determine the precise force it was intended 
to bear. Attention was called by Defendant’s Counsel to the 
phraseology of Section 211 of the Ordinance which deals with 
the procedure in oppositions to transports and mortgages, and 
it was pointed out that the faculty to oppose is dealt with in 
this section as belonging to any person “having a right to op-
“pose,” stress being laid on the expression right in contradis-
tinction to a mere claim to oppose. In section 219 the like 
phraseology is used in relation to oppositions to sales at execu-
tion, opposition being competent to any person having a “right 
to oppose” such sales. Section 215 provides a procedure by 
which a sentence in the opposition and also determining the 
matter upon which the opposition is based may be given in one 
and the same action. But it would not be sound construction to 
hold that the word “claim” in this section means something 
different from “right” which in the two related sections 211 
and 219 is stated as the proper basis of opposition, or that it 
extended the faculty to maintain opposition further than was 
given by the law existing prior to the passing of the ordinance 
and as denoted by the words of those sections. “Claim” as used 
in section 215 is but a short expression for “right claimed” by 
the opposer. Sections 211 and 219 relate to procedure where 
there is a right enabling an opposition to be maintained; by 
section 215 the opposition may be maintained, and in addition 
the alleged right may be made executable by a sentence; but no 
special assistance can be drawn from the terms of section 215 
towards determining what is the sort of right which it is neces-
sary to maintain in order to its being a valid cause of opposi-
tion. This question then must be decided upon authority and 
principle. 
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As regards authority I have already remarked the extreme 
paucity of citation by the parties. So far as I have been able 
myself to refer to the books I have not seen mention of any 
such thing as an opposition founded on the opposer having a 
non-liquid claim against the owner of the property proposed to 
be sold or incumbered. In all the older authorities the faculty to 
oppose is founded in a right to or in the property, or a nexus 
upon it. I quote one or two examples in point:—Van der Lin-
den in his Institutes (p. 334, Juta’s translation) after referring 
to the procedure to stay execution by interdict, proceeds,—
“third parties who claim to have a right of ownership or other 
“real right in the goods taken” in execution proceed in the 
High Court by way of “opposition.” Then he describes the 
procedure. Van der Linden’s expressions in his Judicial Prac-
tice are similar. He says that if any one (other than the execu-
tion debtor) wishes to oppose on the ground of ownership or 
for any other right or claim on the property he may serve the 
Marshal, &c. Judiciele practicq., Bk. III. 6, para. 20, p. 106, et 
seq. Van Leeuwen Cens. For Par. II. lib. I, cap. 33, p. 156, 
amongst other extracts from the Instructions to the Supreme 
Court of Holland gives us, art, 177, which contains the follow-
ing:—“Si tertius aliquis pro suo interesse interveniat, ut si 
“contendere velit bona ab executore venum exposita, aut ali-
“qua ad se pertinere aut sibi nexui supposita esse, aliave de 
“causa, is eo casu ab executore admittendus,” &c. The re-
mainder of the article and article 178, describe the method of 
summary hearing and decision. Van Leeuwen in his Com-
mentaries on Roman Dutch Law refers to Oppositions by those 
having rights in or to the property being dealt with, but makes 
no mention of Opposition proceeding upon any personal right. 

Matthaeus in his Treatise de Auctionibus deals with the 
subject exhaustively. In Chapter XI, de Intercessionibus quos 
Oppositiones vocant, he enumerates three classes of persons 
who can oppose a sale; the first class oppose absolutely with 
the object of stopping the proceedings altogether, the second 
with the object of having his own property separated from that 
of the debtor, 
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the third with the object of preserving their rights. In the first 
class is the debtor; he can consign the amount of the debt or a 
surety may do so, or otherwise give security on his behalf; in 
the second class is the owner of the property; the third class are 
the quasi domini et creditores. It is with this third class only 
that we are at present concerned, and let us see what terms are 
used when later on (paragraph 47 of same chapter) they are 
described more particularly:—“Nunc tertium ordo perse-
“quamur eorum qui non quidem dominium, jus tamen aliquod 
“obtendant in rebus subhastatis. Hujosmodi jura sunt præter 
“doerium, servitus, emphyteusis, superficies, census, feudum, 
“decimae, reditus annuus, hypotheca, et si quid simile.” It will 
be obvious that this enumeration although very comprehensive 
applies only to those who have some sort of right to or in the 
property and not at all to persons having a mere claim or per-
sonal action against the debtor. Not to multiply quotations I 
shall only transcribe further one or two sentences as to the ef-
fect of Opposition—page 138:—“Effectum intercessionis quod 
“attinet, principalis et proecipuus ex distributione specierum 
“apparet, quam initio hujus capitis proposuimus. Nam si debi-
“tor, vel sponsor aliquis, vel defensor debitoris intercedat, 
“impeditur venditio bonorum in toto. Sin dominus certae rei, 
“probato dominio ejus rei venditio impedita facta separatione. 
“Sin quis alius qui aut jus in rem aut actionem aliquam habet, 
“conservat ille jus suum facta Oppositione.” The expression 
“actionem” as I read the passage means “actionem in rem.” 
This appears from the context, and also from the consideration 
that a merely personal action against the owner of the property 
which was being sold would not as such be effected by the 
sale. What follows is very apposite: the question seems to have 
arisen whether opposition does not raise a hypothecary right in 
the opposer, and this is the answer—“Nullo modo; neque enim 
“lex ulla est, quae tacitum pignus concedat opponenti, alioqui 
“omnes creditores felici mutatione ex chirographariis fierent 
“hypothecarii.” And Matthaeus adds “Certi denique modi sunt, 
“quibus fit ut chirographarii transeant in locum hypothecari-
“orum; inter quos modos oppositionem non reperio.” Burge 
whose 
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Commentaries on Colonial Laws were published as recently as 
1838 makes no mention of oppositions by personal creditors. 
His exposition of the Civil law adopted in Holland as to oppo-
sitions to sales is similar to that by Matthaeus although more 
in outline—“In the interval between the first publication of the 
“sale and the final adictio (which transfers the property to the 
“purchaser) all those who have an interest in the property are 
“by the publication of the advertisements apprized of the in-
“tended sale and are cited to appear and offer their opposition 
“to it. If the property advertised to be sold as that of the debtor 
“belongs to another its owner files his opposition to the sale. If 
“a person has any rent usufruct or servitude on the property, he 
“may also interpose his opposition in order that it may not be 
“sold otherwise than subject to these burdens; the creditor hav-
“ing a hypothec also interposes an opposition not to prevent 
“the sale, but to retain the right of preference on the proceeds 
“of the sale which he would otherwise lose.” * * * * “All those 
“who have a title paramount to that of the debtor are by those 
“means enabled to assert it by interposition and preventing the 
“sale.” There is a good deal more on this subject in Burge 
which will well repay perusal. He has given an outline of the 
systems in force under the old law in France, in Spain, in 
Trinidad, the Cape, Ceylon and Lower Canada, all derived 
from the Civil law. All the systems are similar as to their main 
features, and in all the faculty to oppose arises in virtue of 
some right to or in the property sought to be disposed of, and 
in no case mentioned does it arise upon a personal claim 
against the owner of that property. 

It has not been suggested in the argument that there is any 
difference in the principle applicable where the transaction 
opposed is not a judicial sale but the creation by the owner of 
an incumbrance on his property. None of the authorities re-
ferred to make such a distinction. Burge referring expressly to 
transports in British Guiana uses these expressions—“If upon 
“debate before the Court the Opposition be sustained and it has 
“been made by those who have preferent charges on the pro- 
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“perty the party is restrained from making the transport until 
“he has satisfied these charges.” Perhaps it might be said that 
in cases of sale under execution the res taken by the Provost 
Marshal has become a judicial pledge and is being sold in that 
character; but granted that it is so the holder of the pledge can-
not have a fuller title or ampler power of disposal than the 
owner having the dominium plenum whose right of disposal is 
absolute unless he is interpelled by some positive provision of 
the law. Moreover the title to oppose a sale at execution is not 
in its nature dependent on the powers with which the judgment 
creditor is clothed but on the right of him who opposes, the 
object being to preserve that right or an equivalent for it. 
Equally the title to oppose a voluntary alienation or an encum-
brance (which is a partial alienation) seems in principle to lie 
in a right to or in the thing proposed to be alienated or encum-
bered. 

If we look again at Section 215 of the Procedure Ordi-
nance in connexion with the law of Opposition as expounded 
by Matthaeus, Van Leeuwen, and Burge the meaning that has 
been put by construction seems abundantly confirmed. It is an 
enactment of procedure only, not declaring or changing any 
matter of law. So important a change in the law as would con-
fer the like force as a ground of opposition upon a personal and 
illiquid claim against the owner of property as had sprung 
heretofore from a real right in or to the property would not 
have been made by such slight expressions. The Legislature, 
which never changes the law without having distinctly in their 
minds the existing law that is to be affected by their enactment, 
would have taken care to make their meaning clear, by using 
expressions showing that a change was intended and what that 
change was. 

The question before us is only as to the competency of op-
position in respect of non-liquid claims, and the Defendant's 
argument seemed to admit opposition in respect of liquid debts 
irrespectively of any right affecting the property. That a devel-
opment in this direction may have taken place in the later law 
is not impossible. In the report of the Commissioners to en-
quire into the ad minis- 
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tration of justice in the West Indies (which, was published in 
1828) there is contained some evidence tending to support 
such a view. But it will be time enough to decide the point 
when it presents itself for decision, and in whatever way it may 
be decided, it is plain that there is a very great distinction be-
tween debts certainly due, and certain in amount, and non-
liquid claims, which when examined may prove altogether 
groundless, and the recognition of the former as valid grounds 
of opposition would by no means imply that of the latter. 

There is a case in the records of the Supreme Court which 
ought to be mentioned here, for a reference to which we are 
indebted to Mr. E. A. V. Abraham, Clark v. Watson, original 
Defendant, and the Colonial Company, co-Defendant, decided 
in 1877. The opposition was against a transport of Plantation 
Windsor Castle, the property of the original Defendant, in re-
spect of a non-liquid claim of damages laid at $30,000 for al-
leged wrongful and illegal acts done by him. Absolute sen-
tence of opposition was not claimed, as has been done in the 
present case, but only until security should be given for the 
damages. The Plaintiff was a Mortgagee on Plantation Spring 
Garden, which had been under the management of Mr. Watson 
as Administrator General, and the wrongs complained of were 
alleged illegal acts connected with the management of this 
plantation, whereby it was said the value of the Plaintiff's secu-
rity under the mortgage had been diminished The Court, com-
posed of SNAGG, C. J., and KING and LOVESY, J. J., stated as 
amongst objections that the transport opposed was not one of 
Spring Garden, (in which Plaintiff had her right) but of a dif-
ferent plantation. The decision did not however turn upon any 
question as to the Plaintiff's right or want of right in the prop-
erty to be transported, which does not seem to have been ex-
pressly raised. The exceptions of ineptus et obscurus libellus, 
Tibi adversus me non competit actio and Tibi adversus me non 
competit haec actio were pleaded, the contention under the two 
latter being that the acts complained of having been done by 
Mr. Watson in his official character of Administrator General 
he was not personally liable. The Court 
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said that “no decided case has been cited or shown to us of 
“opposition for uncertain or unascertained damages, but with-
“out saying that the right is confined to liquidated or liquid 
“claims, we are of opinion that there must be a clear and dis-
“tinct right in the opposer.” They further said that it was un-
necessary to decide the question as to the Administrator Gen-
eral's liability but that it was sufficient to decide that the ex-
ceptions pleaded were tenable and absolved the instance. This 
decision is a clear authority for the position that the Court as 
matter of practice would not for the purposes of an opposition 
examine into doubtful or obscure claims. The decision indeed 
in principle goes further. Although the Court did not in terms 
decide that opposition would not lie in respect of a non-liquid 
claim the opinion they arrived at may be said to have been vir-
tually to that effect. A “clear and distinct right” must have 
meant a right having that character in the inception of its dis-
cussion, as every right after investigation and discussion, if it 
is affirmed by the tribunal, is judicially speaking clear and dis-
tinct. If it is not affirmed, it is then not an obscure claim but it 
is negatived and judicially disappears altogether. Now it ap-
pears to me that there can be no a priori criterion that can be 
applied previous to investigation so as to determine whether an 
alleged right is clear and distinct or not, except that it is liquid. 
In every claim which is not liquid there are questions whether 
anything, and if anything how much is due, and until those 
questions are beyond controversy it seems impossible to say 
the claim is clear and distinct. I therefore think the decision as: 
to its substance is an authority for the position maintained by 
the Defendants. 

There is another case in the records, for which we are also 
indebted to Mr. Abraham, Alt v. Booker Bros. & Co., 11th 
March 1861. This was an opposition by way of interdict by the 
Defendant on the ground of set-off due to him by the Plaintiffs. 
The Court citing Van Leeuwen, Cens: For. II, I, 33, 24, held 
that an execution for a clear and liquid amount could not be 
opposed on the ground that Defendant had a set-off unless for 
a clear 
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and liquid sum. They said “The Court according to its practice 
“cannot allow the parties to contest in this proceeding a dis-
“puted, open, and unliquidated account.” It is to be observed 
that this case occurred more than five years after the passing of 
the Procedure Ordinance. Clarke's case occurring twenty-two 
years after the passing of that Ordinance. Both of them clearly 
show that the Court did not consider Section 215 to have the 
effect of rendering claims of any or whatsoever kind cogniz-
able in opposition. 

There is one other consideration. Let it be supposed for the 
sake of argument that a claim for damages stands on an equal 
footing as a title to oppose as a real right or nexus on the prop-
erty. The proper sentence in any such case of right not amount-
ing to dominium, according to Matthaeus and all the authori-
ties, is not one sustaining the absolution absolutely, but until 
security be given to the extent of the right and the owner of the 
property can, antecedently to any hearing have his property 
instantly released upon offering the security. A liquid claim is 
always definite and a real right is either definite or it can very 
readily be ascertained. A claim for damages on the contrary is 
purely in arbitrio of the claimant and its real value (if it exists 
at all) is not capable of being ascertained but by the trial. The 
lawmakers never could have intended that owners of property 
should be liable to be hampered in dealing with their property 
in this way. 

Finally by way of analogy from the Scotch law, which like 
the Dutch is founded on and in many particulars very closely 
follows the Civil law, I may mention that there is a process of 
Inhibition, very well known in that law, by which a creditor 
can prevent the owner of immovable property from alienating 
or encumbering such property to the creditor's prejudice; but 
Inhibition may only, proceed upon a liquid ground of debt. 

It is not necessary to say anything as to the other defences 
most of which depend upon facts, and have been dealt with in 
the action in which damages were claimed and awarded, but on 
the grounds stated I consider that Defendant ought to have 
judgment on his first stated 
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exception of non competit actio on which would follow a sen-
tence of rejection with costs. 

ATKINSON and SHERIFF, J.J., concurred. 
Attorney for Plaintiff, G. W. Hinds. 
Attorney for Defendants, J. A. Murdoch. 

1892 

ADMINISTRA-
TOR  

GENERAL  
v. 

WILLEMS,  
et al. 



 141
OF CIVIL JUSTICE. 

Ex PARTE, DAVSON re LEISSEUR. 
Insolvency Ordinance 1884, Section 41—(3)—Reputed ownership. 

Onus is on the Assignee to prove that property claimed as in re-
puted ownership of an Insolvent, was in that situation at commence-
ment of the insolvency, and that it was so by consent of the true 
owner. 

Consent held determined by a notice. 

Circumstances in which reputation of ownership held not well 
established. 

Leisseur, keeper of a hotel in New Amsterdam, assigned 
all his property to Trustees for the benefit of his creditors, most 
of whom acceded. The Trustees sold the hotel furniture to 
Davson; the purchase money was distributed amongst the 
creditors, and soon after the remainder of Leisseur's property 
was re-assigned to him. Davson took formal possession of the 
furniture, but allowed Leisseur to retain it in the hotel to enable 
the business to be carried on. On 14th December 1891, Davson 
notified Leisseur that he purposed removing the furniture and 
would do so on 1st January 1892. The removal was not ef-
fected on that day, and, on 4th January, Leisseur filed a decla-
ration of inability to pay his debts. Upon being adjudicated 
insolvent, the Administrator General claimed the furniture and 
advertised it for sale. 

McKinnon for Davson, moved SHERIFF, J.J., the Judge sit-
ting apart in Insolvency proceedings, to direct the Administra-
tor General to stay the sale and deliver the furniture to him. 
After hearing parties, the motion was dismissed, the following 
decision being given:— 

The Court is moved under Section 61 of the Insolvency 
Ordinance 1884, “to issue directions to the Administra- 
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“tor General.” I may remark that this Section and the previous 
one are not taken, as most of the Sections are, from the Impe-
rial Statute of 1883, relating to Bankruptcy. Section 60 em-
powers the Court on the application of the Administrator Gen-
eral when claiming property withheld under a bonâ fide claim 
of right, either to order immediate delivery thereof, or order 
that a suit be instituted in the ordinary way. Section 61 reads as 
follows:—“When any person lays claim to any property which 
“is in the custody or possession of the Administrator General, 
“such person may apply to the Court in the prescribed manner 
“to issue directions to the Administrator General.” 

The matter before me raises issues in fact as well as issues 
in law. There are of course no pleadings, and the evidence is 
partly oral and partly detailed by affidavit. As far as I under-
stand the case, it would seem that Leisseur on the 29th day of 
June 1888, being in embarrassed circumstances, made a writ-
ten assignment to Trustees of among other things certain furni-
ture specifically named in an Inventory annexed to the said 
instrument upon certain trusts, one of which was to realize and 
dispose of the property vested in them. By a certain other in-
strument described as a Bill of Sale dated the 11th day of April 
1889, and deposited in the Registrar's Department on the 3rd 
November 1891, it was made to appear that Henry Katz 
Davson had purchased for the sum of $1,500 from the Trustees 
of L. J. Leisseur certain articles of furniture which were spe-
cifically described. It appears that Leisseur carried on business 
as a hotel keeper, and that the furniture in question had been 
procured by him originally as a necessary part of the estab-
lishment. It is admitted that the Mover allowed Leisseur to re-
main in possession of the furniture to enable him to resume 
and carry on his business as a hotel keeper. It is also stated that 
this fact was known to the creditors, or at any rate the majority 
of them. Mr. Downer, the Attorney of the Mover, who trades 
under the name of S. Davson & Co., stated that three-fourths 
of the creditors resided in New Amsterdam, and knew of this 
arrangement. The creditors referred to are those 
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who were parties to the Trust Deed before referred to. On the 
14th of December 1891, Mr. Downer wrote to Mr. Leisseur as 
follows:—“Sir,—This is to notify you that we purpose remov-
“ing the furnishings of the Non Pareil Hotel as purchased from 
“your late Trustees on the 11th April 1889. The removal will 
“take place on the 1st of January ensuing, so this intimation 
“will give sufficient time for you to see that everything is in 
“order according to our Bill of Sale and receipt.—Yours 
“truly—S. Davson & Co., by their Attorney, Jno. Downer.” On 
the 4th of January last, Leisseur filed a formal declaration of 
his inability to pay his debts. On the 6th of January a levy was 
made at the suit of D. H. McGowan, and the Marshal who 
made the levy swears that he did not know the property be-
longed then to Davson. 

Leisseur was adjudged insolvent on the 19th January. Mr. 
Downer admits that he did not take possession on the 1st of 
January in pursuance of the notice, and he gives as his reason, 
“because they were destrained by one of his creditors * * We 
“intended putting him in the Insolvency Court, meanwhile this 
“creditor took these steps. That creditor was one of the parties 
“to this Trust Deed, and knew of the arrangement.” In cross-
examination he says, “The levy in the Petty Debt Court I do 
“not think was before 1st of January, immediately before Court 
“declared him insolvent. It is my impression they were at-
“tached on the 1st of January.” 

I am satisfied that there was only one levy between the 
14th. of December and the 6th of January, and Mr. Downer is 
evidently mistaken when he gives as his reason for not taking 
possession on the 1st of January, that there had been a levy. 
Indeed his Counsel in reply suggested as a reason for not tak-
ing possession on the 1st of January, that it was a holiday, and 
that it was impossible to get persons to work during the Xmas 
holidays. The answer to this proposition is that the period ap-
pointed for taking possession was selected and named by Mr. 
Downer himself. It is admitted that the question to be decided 
arises under Section 41, sub-Section 3, of “The 
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“Insolvency Ordinance, 1884.” I have to determine whether 
the furniture was or was not at the commencement of the in-
solvency in the possession, order, or disposition of the Insol-
vent by the consent and permission of the Mover under such 
circumstances that he, the Insolvent, was the reputed owner 
thereof. Before dealing with this question it is as well that I 
should clear the way for its due consideration by disposing of 
certain other points which have cropped up during the argu-
ment. As soon as the Receiving Order was granted McGowan's 
remedy against the property of the Insolvent was stayed, and 
the Marshal, as by law required, delivered over the furniture to 
the Administrator General. The Administrator General's title 
by virtue of Section 40 of the Ordinance relates back to the 
date of the act of insolvency committed in which a Receiving 
Order was made, that is to say to the 4th of January. 

The next matter for consideration is, what was the effect of 
depositing the Bill of Sale of the 11th of April 1889 with the 
Registrar on the 3rd November 1891? The registration of Bills 
of Sale is not compulsory in this colony as it is in England. 
See, however, Yate-Lee on Bankruptcy, No. 372 & 397, and 
cases there referred to. From these authorities it may be taken 
for granted that a mere deposit equivalent to registration does 
not affect the main question of reputed ownership. It is not dis-
puted that the furniture was the property of the Mover, but it is 
submitted that they were not in the possession, order, or dispo-
sition of Leisseur at the time of his insolvency. Baldwin in his 
Law of Bankruptcy, 6th Edition, page 253, writes:—“The ques-
“tion whether or no a reputation of ownership exists in a Bank-
“rupt with regard to particular goods is obviously a question of 
“fact, and the answer thereto must depend upon the circum 
“stances of each case. The mere fact of possession of goods by 
“a Bankrupt, even although they may originally have been his 
“property, will not fix him absolutely as reputed owner thereof, 
“the question being whether the whole circumstances point to 
“that conclusion. Continuance of possession, however, in such 
“a case is strong prima facie evidence upon the point. It 
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“is not necessary to examine into the actual degree of knowl-
“edge possessed by the creditor, but the Court or Jury must 
“judge from the situation of the goods what inference might 
“legitimately be drawn by those acquainted with such facts as 
“would be the subject of general knowledge.” 

The Movers cited the case of Muller v. Moss, 1, M. & S., 
p. 335. The marginal note reads thus:—“Where by agreement 
“between B and the Defendant B agreed on payment to him of 
“a sum certain to convey to the Defendant a dwelling house 
“and to deliver possession of all the household furniture and 
“stock, and that after formal possession delivered to the De-
“fendant, B should be allowed to remain in possession for 3 
“months without paying rent; which agreement was notorious 
“in the neighbourhood, and the money was paid by the Defen-
“dant and a formal delivery made to him, and B afterwards left 
“in possession according to the agreement, who became bank-
“rupt while he so remained in possession, and before the expi-
“ration of the 3 months; held, that this was not a possession of 
“the Bankrupt within the meaning of the Statute 21 Jac. 1 cap. 
“19 sec, II.” Lord ELLENBOROUGH, C.J., said “it was part of 
“the contract that the Bankrupt should remain in possession 
“during the 3 months, therefore during that period he was in of 
“his own right as owner and not by permission of the true 
“owner, and as to his being reputed owner the case states that 
“the transfer was notorious. Besides reputed ownership is a 
“fact which ought to have been found to raise the question at 
“all. It might have been a very different thing if the Bankrupt 
“had retained the possession without its being part of the con-
“tract.” It will be noted that possession was to be for a limited 
time, 3 months, and might well be a matter of notoriety during 
that time; but in the present case the evidence only shews that 
the purchase of the 11th April 1889 with the understanding 
that the furniture should be allowed to remain in the possession 
of Leisseur, was known to his then creditors. Again, it does not 
appear that it was part of the contract of purchase that Leisseur 
was to be allowed to retain possession of the furniture, 
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and if so, for what period. Lord SELBOURNE in a more modern 
case, Ex parte Watkins re Couston, L.R. 8 Chan. pp. 520-528 
deals at length with the doctrine of reputed ownership, and his 
ruling does not seem altogether reconcileable with that of Lord 
ELLENBOROUGH. Applying the law as laid down by Lord SEL-
BOURNE, it appears to me that Leisseur undoubtedly had actual 
possession of the furniture up to the 6th of January, but in or-
der that the same should pass to the Administrator General it is 
necessary that such possession should be by consent and per-
mission of the true owner. Referring again to Baldwin's Law of 
Bankruptcy, pp. 258 and 259, the author remarks:—“The ter-
“mination of consent on, the part of the true owner is evi-
“denced by a bonâ fide demand of possession on his part 
“though it be unsuccessful * * * An express demand is not 
“even necessary. It is enough that the true owner plainly shews 
“by his acts that the property is no longer in the possession of 
“the debtor by his permission, and so it has been held that in-
“structions to an Agent to go and take possession are a suffi-
“cient withdrawal of the consent. Mere intimation, however, to 
“resume possession would be insufficient.” In support of this 
last proposition see Browin v. Short, 5 E. & B. p. 238. I read 
the letter of the 14th December 1891 to mean that it was the 
openly avowed intention of the true owner to resume posses-
sion on the 1st of January, which by implication conveyed his 
sanction to the furniture remaining in the possession, order, or 
disposition of Leisseur until the 1st of January. We have it, 
however, established that he allowed the golden opportunity of 
safe-guarding himself to slip by. See also Section 46 (1) and 
(2) of the Ordinance which corresponds with Section 49 of the 
Imperial Act of 1883 and the English cases decided there-
under. I am reluctantly compelled to hold that at the com-
mencement of the insolvency the furniture was in the posses-
sion of the Insolvent with the consent and permission of the 
Mover, under such circumstances that he might well be re-
garded as the reputed owner thereof within the meaning of 
Section 41 (3), and con- 
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sequently passed to the Administrator General. The motion 
must be refused with costs. 

From this decision Davson appealed to the Full Court. 
McKinnon for the Appellant:—We purchased the furniture 

with the knowledge of the creditors of Leisseur, who benefited 
by the transaction. Three elements are essential to bring prop-
erty within the operation of Section 41—(3) of the Insolvency 
Ordinance. 1st: The goods must be in the possession, order or 
disposition of the Insolvent; 2nd: they must be so by consent of 
the true owner; and 3rd: under such circumstances that he is 
reputed the owner. In determining these points, the whole cir-
cumstances are to be considered. The notice to Leisseur on 
14th December determined the consent upon the day it was to 
take effect. Browin v. Short, 5, E. & B., 227; Smith v. Toppin, 
5, B. & Ad„ 674; Muller v. Moss, 1, M. & S., 335; Schrumolds 
v. Sussamo, 16, C.B., N.S., 452; ex p. Phillips, 4, Ch. D., 496; 
Collins v. Forbes, 1, T.R., 316; exp. Cowell, 1, Ch. D., 531; 
Watkins re Couston, 1, Ch. D., 531; Brooks re Fowler, 23, Ch. 
D., 261. 

Dargan for Administrator General:—The whole question 
hinged on the intimation of 14th December being a demand. It 
was not so, for nothing was done to follow it up, and there was 
no sufficient excuse for not following it. As to knowledge of 
creditors, it was not shown that the present creditors are those 
who formerly acceded to the Trust Deed. Leisseur had posses-
sion of the furniture ostensibly as owner for two years, thereby 
getting credit. The notice was not a revocation of the permis-
sion to keep the furniture. 

McKinnon in reply. 
CHALMERS, C. J.:—The question in this appeal is whether 

or not certain furniture taken possession of by the Administra-
tor General as representing the estate of Leisseur, an insolvent, 
are assets available for distribution among his creditors under 
the third sub-section of section 41 of Ordinance 22 of 1884 as 
“goods being at the commencement of the insolvency in the 
“possession order or disposition of the insolvent by the consent 
“and 
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“permission of the true owner under such circumstances that 
“he is the reputed owner of such goods.” 

The facts out of which the question has arisen are not in 
dispute, and in so far as material are briefly as follows: Leis-
seur, who carried on a hotel in New Amsterdam, executed on 
29th June, 1888, a conveyance of all his property to Trustees, 
for the benefit of his creditors, which was deposited in the 
Registrar's Office at New Amsterdam on 24th July, 1888. The 
deed is signed by twenty-four creditors, signifying their acces-
sion thereto, and these are said to have been all the creditors 
existing at the time of the execution, except those secured by 
mortgage. There appear, in fact, however, to be two mortgage 
creditors acceding. On 11th April, 1889, the Trustees under 
this conveyance sold the furniture of the hotel which is the 
property now in dispute to the Appellant, Mr. H. K. Davson, 
for $1,500, which was distributed amongst the creditors, and 
shortly afterwards, viz., on 25th April 1889, the Trustees re-
transferred Leisseur's property to him save the furniture and 
appliances of the hotel sold to Mr. Davson. Mr. Davson, after 
purchasing, took some formal possession of the furniture, but 
allowed it to remain at the hotel so that Leisseur might have 
the use of it in carrying on the hotel business. It is said that the 
sale of the furniture was known to the creditors. This is not 
contradicted, and there is every probability in the circum-
stances that they would know of it. On the 14th December, 
1891, S. Davson & Co., (acting on behalf of Mr. H. K. 
Davson,) wrote to Leisseur notifying him that they proposed 
removing the furnishings of the hotel as purchased from his 
late Trustees, and that the removal would take place on the 1st 
of January then ensuing, and they add “so this intimation will 
“give sufficient time for you to see that everything is in order 
“according to our bill of sale and receipt.” The furniture was 
not removed on 1st January, nor do Messrs. Davson appear to 
have taken any step with that object. On 4th January 1892, 
Leisseur committed an act of insolvency by filing a declaration 
of inability to pay his debts. On 6th January the furniture was 
levied upon by a creditor. After this Leisseur was adjudged
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insolvent, and the furniture was taken possession of by the 
Administrator General, and advertised for sale. 

The learned Judge who was moved to direct the Ad-
ministrator General to stay the sale and deliver the furniture to 
the Appellant has held that it belongs to the estate under the 
reputed ownership clause. I have very carefully attended to the 
reasons which the Judge has stated at considerable length for 
this decision, as well as to the arguments in the appeal, and it is 
not without well weighing the matter that I have come to the 
conclusion that the decision should be altered. The effect of the 
judgment, as I understand it, is that inasmuch as the notice to 
Leisseur was not, previously to his act of insolvency, followed 
up by any step on the part of the Appellant with the object of 
bringing the furniture under his actual control, his consent and 
permission to its remaining in the possession order and dispo-
sition of Leisseur was nut terminated. Implicitly also it affirms 
that there was reputed ownership in Leisseur although this 
point is but little discussed. The learned Judge seems to have 
considered that the notice only manifested an intention to re-
sume possession at some future time without having any de 
presenti operation, and has laid some stress on Browin v. Short 
5, E. & B. 238. In that case there was no intimation to the 
holder of the property as to the owner's resumption of posses-
sion; and in ex p. Phillips, 4, Ch. D., 496, it was held that the 
authorizing an Agent to resume possession determined con-
sent, even as to property in a place which the Agent had not 
reached when the Insolvency commenced. 

It is well to bear in mind that whenever goods are taken by 
the Assignee under the clause in question it lies on him to 
prove that the goods were at the commencement of the insol-
vency in the reputed ownership of the Insolvent and that they 
were so by the consent and permission of the true owner. The 
reputed ownership is one thing, the consent of the true owner 
is another. There must be such evidence as to make the exis-
tence of both the one and the other of these elements a legiti-
mate inference of fact. As stated in Ryall v. Rolle, 1, Ves. 
Senr., 348 “the general view and intent of the provision now 
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“under consideration was to prevent traders from gaining a 
“delusive credit by a false appearance of substance to mislead 
“those who should deal with them,” and wherever the principle 
operates there is a consent of the nature of connivance by the 
owner of the property to its being used for creating this credit. 
As to this consent the following expressions of L. J. CHRIS-
TIAN quoted by Lord FITZGERALD in Colonial Bank v. Whin-
ney (decided in June 1886) L.R. 11, App. Ca., 444, are appo-
site: “It is probably the only instance in our law in which not 
“only purposely, but avowedly the property of one man is laid 
“hold of to answer the debts of another. * * * Surveying the 
“conditions with which the exercise of this exceptional and 
“questionable power has been hedged round by the statute it is 
“impossible to avoid seeing that of all its requirements the 
“most distinctive and central is the ‘consent and permission of 
“‘the true owner.’ All the others may combine. The goods may 
“be in the possession of the bankrupt, they may be in his order 
“and disposition, he may be the reputed owner of them; but 
“unless all this has been sanctioned by the consent and permis-
“sion of the true owner the clause rests as a dead letter, and it 
“is this alone which redeems this law from the charge of naked 
“confiscation. As the mens rea is essential for incurring the 
“punishment of guilt, so the mens volens is essential for incur-
“ring the forfeiture imposed by this order and disposition 
“clause.” Now it appears to me that the intimation by Davson 
& Co. showed that the consent was determined. The mens vo-
lens existed no longer than until the 1st of January. It is clear 
that as soon as that day arrived Leisseur could no longer use 
the furniture for the purposes of the hotel, or for any purpose 
without committing a breach of trust. He had no longer any 
authority with regard to it except to hold it in readiness for re-
moval, and although Appellant delayed or was prevented by 
some unascertained cause from effecting the removal on the 
day he had stated there was not thereby any renewal of his 
consent to the furniture being in Leisseur's order or disposi-
tion. If this view is correct the decision would have to be re-
versed. 
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I also think it most doubtful whether the evidence rightly 
viewed was such as to sustain a finding of reputed ownership. 
The whole surrounding circumstances in such cases have to be 
taken into consideration, and amongst these the extent or limi-
tation of the community where the matter occurs. Circum-
stances which in London would not imply reputation of own-
ership might do so in a small town in Westmoreland. It is 
known to the Court that the community of New Amsterdam is 
not large. The evidence is that the purchase by Appellant of the 
hotel furniture was known to the creditors who were parties to 
the deed of arrangement most of whom were resident and car-
rying on business in New Amsterdam. The proceedings in this 
insolvency have not been put before us but it appears certain 
from papers put in that, at least two of the present creditors 
were creditors in the arrangement, whilst the probability is that 
a great many more of the present creditors were in that posi-
tion, and there is hardly a doubt that the affairs of the keeper of 
the one hotel in New Amsterdam were thoroughly known and 
canvassed, so that his position as regards the furniture would 
be matter of notoriety; no one who made the slightest enquiry 
could have failed to know that the furniture was Appellant's 
property. The Judge of first instance seems to have been reluc-
tant to make the order he did, as being against the equities of 
the situation, and to have felt himself forced into it by the law 
as he interpreted it. I do not think the law imposes that neces-
sity, but that the decision should be reversed with costs. 

ATKINSON and KIRKE, J. J., concurred. 
Attorney for Appellant, J. B. Woolford. 
Attorney for Respondent, G. W. Hinds. 
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PATERSON v. RICHARDSON et al. 
Interdict—Receiver—Interim protection of Property. 

The Court will order a Receiver to pay money into the Registry, 
the right to which is in dispute, and which there is reason to believe 
will be used in speculative business. It is no bar to the making of 
such an order 

28 June, 1892
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that the grounds on which it is claimed have been previously brought 
before the Court in the Report on a Petition for Interdict which was 
granted without making a similar order. 

Interdict granted and confirmed ad interim pending the de-
termination in rauw actie of conflicting claims as to gold plac-
ers. The placers by desire of both parties were continued to be 
worked under a Receiver. Defendant moved for an order on the 
Receiver to pay into the Registry the proceeds of some gold, 
the ownership of I which was disputed between the parties, 
upon affidavits that the Receiver was about to use these pro-
ceeds for working the placers. 

Solicitor General Kingdon, Q.C., for the Movers:—We 
say that the Receiver intends to apply the proceeds of sale of 
gold which was not derived from the disputed placers in 
working these placers. This is shown by the affidavits. No 
doubt the other side say they will show right to this property, 
but the Court would not allow it to be risked in the meantime. 

Hutson for Plaintiffs:—This is an ingenious attempt to ob-
tain a rehearing on points already dealt with by the Court. The 
Movers have already made the same allegations as to the gold 
and the Court appointed a Receiver without limiting his pow-
ers. There is no allegation now that the Receiver has miscon-
ducted himself or is unworthy of confidence, or that loss has 
resulted. The confirmation of the Interdict is a prima facie ad-
judication in favour of the Plaintiffs and can only be varied 
upon full hearing of the substantive questions in dispute. 

Solicitor General Kingdon, Q.C., in reply. 
The Receiver in person stated that he desired to submit 

himself to whatever order the Court should deem proper. Cu-
ria. (CHALMERS, C.J., ATKINSON and KIRKE, J.J.)—The 
grounds in substance of this Motion as regards the larger quan-
tity of gold (31 lbs. 15 oz. 15 dwts.) are that the ownership 
thereof and of its proceeds is disputed and remains for decision 
when these proceedings are ultimately heard and determined, 
and that in the meantime, if the proceeds of the gold remain in 
the hands of the Receiver, it is apprehended they may be dissi-
pated in speculative gold working; and as to the smaller 
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quantity (5.lbs. 1 oz. 16 dwts.) that the ownership is also in 
dispute, and that however the right to this portion may ulti-
mately be decided the Mover has an interest in the amount by 
reason of disbursements he made in digging and procuring the 
gold, and that it is also in risk of being dissipated. Putting it 
shortly, the Mover asks that the disputed property should be 
protected until the ownership shall be ultimately determined. 

The argument on the side of the Opposer comes to this:—
that inasmuch as the Court made an order of interim confirma-
tion of the Interdict and appointed a Receiver without impos-
ing any restrictions upon him as to how he should act or deal 
with the property, this order must remain untouched, and no 
subsequent order may be made affecting the Receiver or his 
actings until the ultimate hearing and decision of the entire 
questions raised in the Interdict proceedings. 

It does not seem that such a doctrine can be supported 
upon any principle, and it has not been supported by any au-
thority. It seems perfectly clear that where the Receiver's 
mode of dealing with the property in dispute is such as to en-
danger its safety, it is thoroughly within the Court's province 
to make such orders or give such directions as may be neces-
sary to protect the interests of both or either party. That the 
disputed property in this case should not be employed in gold 
mining or prospecting seems a most proper precaution, and 
the Receiver has discreetly submitted himself to the order of 
the Court. We grant the Motion; costs to be costs in the cause. 

Attorney for Plaintiff, W. S. Cameron. 
Attorney for Defendant, C. G. Parnell. 
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ROBERTS v. SEALEY. 
Jurisdiction of Inferior Court—Value of subject of Suit—Admissions 

—Trial for Perjury—Reserving decision pending Criminal pro-
ceedings. 

Suit in Inferior Civil Court for delivery of possession of cottage, 
alternatively for $240 its value. Heard on merits, no objection to cita-
tion. The Judge committed Defendant for trial for perjury, and pend-
ing 

29 June, 1892.
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the trial reserved his decision in the suit. Defendant was tried and 
convicted, and thereafter the Judge decided the suit in favour of the 
Plaintiff, making references in his decision to the criminal trial and 
verdict. 

Held (per ATKINSON and KIRKE, JJ.)—The decision in the suit 
was not influenced by the verdict and should be upheld. 

(Per CHALMERS, C.J., diss.)—The decision shows evidence ex 
facie of having been influenced by the verdict. Even if the decision 
was not, so influenced, the proceedings were irregular and the deci-
sion should be recalled. 

(Per Curiam).—The value of the property for determining the 
jurisdiction of the Court was a fact to be found on the evidence and 
there is not ground for disturbing the finding. 

Rule as to contradicting in Appeal facts admitted in Court of first 
instance. 

Suit to deliver to the Plaintiff possession of a cottage situ-
ate on lot 104, Carmichael Street, bargained and sold by De-
fendant to Plaintiff on or about 8th August 1889, for the sum 
of $240, of which sum the Plaintiff has paid $230 on account, 
offering to pay the balance of $10, claiming in default of de-
livery payment of the sum of $230 paid on account. The case 
was heard before ATKINSON, J., on 13th and 14th February 
1890. 

On 27th February 1890 the Judge opened points of office 
and took further evidence, and committed Defendant to be pro-
ceeded against for perjury, and reserved decision pending the 
criminal trial. 

ATKINSON, J., gave sentence in favour of Plaintiff in terms 
of her claim, with the following reasons:— 

The Plaintiff sues for the delivery of a cottage on Lot 104, 
Carmichael Street, Georgetown, which she says the Defendant 
sold to her for $240. She alleges that she paid him $230 on 
account, in two instalments of $70 and $160, and offers to pay 
the $10 balance. In default of delivery, she claims repayment 
of the $230. 

The Defendant denies both the alleged sale and the pay-
ments on account. 

A great deal of evidence was given on both sides When the 
case was closed, I came to the conclusion that I ought to open 
points of office, and did so. Some very important additional 
evidence was given.  
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As a whole, the evidence on the one side was quite incon-
sistent with the evidence given on the other. There was wil-
fully false swearing somewhere. On the case as disclosed be-
fore me; I was of opinion that the probabilities were in the 
Plaintiff's favour, and I committed the Defendant for trial; but, 
in order to avoid prejudicing the case before jury, I reserved 
decision. 

The jury came to the conclusion that the Defendant was 
guilty. If they had heard, as I did, the evidence for the defence, 
they would, probably, have been still more strongly convinced 
of his guilt. If the Defendant, Roberts, did swear falsely, he 
was guilty of wilful and corrupt perjury of a very gross charac-
ter. The jury, whose province it was, found that he did swear 
falsely. The Judge—saying that in his judgment the verdict 
was not in accordance with the evidence—let the Defendant 
out on his own recognizance to come up at the next session for 
judgment if called upon. At the next session the Defendant was 
called upon, and was sentenced to four hours’ imprisonment! 

If there were nothing more I should have contented myself 
with remarking here that it is a bold thing, to put it mildly, for 
any man to tell, in effect, twelve men of average intelligence, 
and a brother Judge, to say nothing of two Crown Law Offi-
cers: “Your judgment cannot be right seeing that I am of a dif-
“ferent opinion”! 

But that is not all. The judge went on to say that it was 
scarcely possible for the Defendant to have got into this trou-
ble if he had not acquired a reputation for harshness and un-
kindness, and for grasping in his business, adding that it was 
not for him to pronounce any opinion as to this. Then why 
suggest it at all? Following as it did upon the statement that the 
verdict was not in accordance with the evidence, one inevitable 
inference raised by the suggestion is that, if the Defendant's 
character as to his business matters had not been bad, the jury 
would not have convicted him on the evidence. Nay it goes 
still further. 

Taken in all its nakedness, the suggestion amounts to this: 
“The evidence is unworthy of belief because I say so, yet you 
“others, on account of this man’s bad char- 
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“acter as a business man, on this evidence unworthy of belief, 
“have committed, prosecuted, convicted him!” The conviction 
is the result of all the proceedings from their inception. Hence 
if the evidence were unworthy of belief, all concerned in those 
proceedings by necessary implication took part in bringing 
about that result. In other words, the suggestion implies that 
the jury and myself, to say nothing of the Crown Law Officers, 
disregarding our oaths, allowed our judgment to be warped by 
matters within our personal knowledge extraneous to the evi-
dence and to the issue. Indeed, the suggestion is broad enough 
to cover not mere bias, more or less unconscious only, but the 
action of direct personal prejudice as well! 

Observations capable of such constructions are to my mind 
entirely ultra vires and compel me to say a word or two here 
which otherwise I might have had to say elsewhere. 

The verdict being once recorded, the presiding Judge is 
bound to accept and act upon it. It is for the jury and not for 
the Judge to decide as to the truth or falsity of the testimony. 
Their verdict is in accordance with the evidence as estimated 
by them, the only persons by law competent to estimate it as 
regards that verdict; and, however much the Judge may dis-
agree with their estimate, the jury having decided all that re-
mains for the Judge is to apportion the punishment to the of-
fence of which the accused has been found guilty in accor-
dance with its degree of criminality as an offence, not in ac-
cordance with his own view of the weakness or the strength of 
the evidence on which the verdict has been arrived at. 

If, having done all he can to aid the jury, the Judge thinks 
the verdict is not in accordance with the evidence, it is always 
open to him, after passing sentence, to bring the matter before 
the Executive. But for a Judge to say that, because in his opin-
ion the verdict is not in accordance with the evidence, he will 
abstain from passing sentence, or, if the law compels him to 
pass sentence, he will impose a punishment commensurate, not 
with the enormity of the offence as found by the jury, but with 
what he considers to be the weakness of the case for the 
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Crown, is, practically, not only to set aside the verdict of the 
jury, but also to assume the functions of the Executive as re-
gards the remission of punishment! 

Judges do, no doubt, not unfrequently, sentence convicted 
persons to undergo merely nominal punishments, or let them 
out on recognizance to come up for judgment if called on, but 
in those cases the Judges accept the verdict of the jury, yet are 
of opinion that the circumstances are such that the ends of jus-
tice will be satisfied by adopting that lenient course, as e.g. in a 
case which, though technically manslaughter, would, but for 
the death, amount to nothing more than a common assault. 

Where the circumstances are not such the case is different. 
If a man is convicted of murder the Judge must sentence him 
to death, however strongly he may be of opinion that the man 
ought not to have been convicted, as was the case with BEAU-
MONT, C.J., in the Palapre matter. In murder and one or two 
other cases, the law itself fixes the penalty, laying it down that 
that penalty only is commensurate with the offence which the 
jury say the man has committed. In other cases the law leaves 
the penalty, within certain limits, to the discretion of the Judge, 
but, in exercising that discretion, he must look to the nature of 
the offence as found by the jury to have been committed. He 
can in these cases no more take into account what he considers 
the insufficiency of proof than he can in the case of murder 
and in the other cases in which the sentences are fixed by law. 
The principle is the same in both classes. 

I have now to give judgment on the claim. The view I took 
of the evidence is shewn by the course I adopted. That my 
view was correct is established by the verdict of the jury, and I 
give sentence for the Plaintiff with costs. 

From this judgment Roberts appealed; the following being 
the reasons of appeal:— 

1. That the said Judge had no jurisdiction to try the said action in the 
Inferior Court, because the value of the cottage in dispute, and the value 
of the claim made in the citation, exceeded two hundred and forty dol-
lars, and the surplus was not abandoned; 

2. That the action set forth in the citation in the above suit is for the 
possession of a cottage, and no action for possession of land, or of a cot-
tage, can be maintained in the Inferior Court of Civil Justice; 
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3. That even if an action for possession of said cottage could be 
maintained in the Inferior Civil Court, it could only be maintained on the 
Plaintiff stating in the citation, and proving at the trial, that it was not 
attached to the soil, and offering to remove the same, and the Plaintiff 
has not done so in this case; 

4. That even if an action for possession of said cottage could be 
maintained in the Inferior Civil Court, it could only be maintained on the 
Plaintiff stating in the citation, and proving at the hearing that the land 
upon which the cottage was erected was the property of the Plaintiff, or 
that she had some legal interest therein, or some right to occupy the land 
on which the said cottage was erected, which was not done in this case; 

5. That the effect of the sentence in the above suit is not only to 
give to the Plaintiff possession of the cottage mentioned in the citation, 
but also possession of the land on which it is erected; 

6 That it was not competent for the said Judge to give a sentence 
condemning the said Solomon Benjamin Roberts to give possession of 
said cottage to the Plaintiff without proof that the Plaintiff was entitled to 
the land on which it was erected; 

7. That the action stated in the citation cannot be maintained and 
the citation and sentence herein is bad, null and void, because there is no 
offer to remove the cottage on possession thereof being given, or an 
averment that the Plaintiff had a right to or was interested in the land 
upon which said cottage was erected; 

8. That the sentence given and pronounced in the above suit is bad, 
null and void, because the Judge took notice of and decided upon facts 
which were not on the record in the above suit, and of which there was 
no evidence whatever; 

9. That on the law, and on the facts proved in said suit, the Defend-
ant was entitled to sentence in his favour; 

10. That the sentence is bad, null and void, because the Judge did 
not decide solely on the effect of the evidence given on the trial of said 
suit, but also considered the verdict of a Jury in a criminal case against 
the Appellant, of which there was no evidence before the Jury; 

11. That the said sentence is bad, null and void, because in the rea-
sons for his sentence the said Judge alleges that the Plaintiff sued for the 
delivery of a cottage on lot 104, Carmichael Street, Georgetown, and by 
the sentence given by the said Judge the Defendant is condemned to 
deliver to the Plaintiff possession of the said cottage, a different sentence 
to that mentioned in his said reasons for said sentence. 

Brown for the Appellant was heard in support of the Ap-
peal. 

Sealey in person, Respondent, did not offer any argument. 
KIRKE, J.:—This is an appeal from the decision of Mr. Jus-

tice ATKINSON, dated the 24th November, 1890, in a case 
heard by him in the Inferior Civil Court. 

The reasons of appeal are eleven (11) in number, but
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the learned Counsel who appeared for the Appellant grouped 
them under three (3) heads; 

lstly. That the action in question could not be maintained 
in the Inferior Civil Court; 2ndly. That the value of the prop-
erty in question being over $240 the case was beyond the ju-
risdiction of the Inferior Civil Court; 3rdly.: Because as shown 
by his reasons the Judge was influenced in coming to his deci-
sion by matters which do not appear on the record of the case. 

1. The Counsel for the Appellant argued that the Judge 
could not give possession of the cottage in question, without 
giving possession of the land on which it stood, which was 
such a possession as the Inferior Civil Court had not jurisdic-
tion to give. It is well known that small houses built in the 
usual way are in this colony treated as chattels; they can be 
removed from one place to another, either as a whole or when 
taken to pieces for re-erection and they can be levied on by a 
Bailiff in the same way as other personal property. It is a mis-
take to argue that the possession of a cottage would entail pos-
session of the land on which it stands. Doubtless there must be 
a certain occupation of the land for a time to enable the pur-
chaser to remove the cottage, which occupation, unless it were 
covenanted for in the agreement of sale, would have to be paid 
for, if demand were made for such payment. In this case when 
the cottage was sold by Roberts to Miss Sealey, he agreed (so 
she says) to rent her the land on which it stood for $12 a year; 
so she would have obtained possession of the land by lease, at 
the same time she obtained possession of the cottage by pur-
chase. 

It is argued that the Judge's sentence is bad because in it he 
gives the Plaintiff the “possession of a cottage on lot 104, 
“Carmichael Street, Georgetown,” as this possession is beyond 
the power of the Inferior Civil Court to give. The sentence 
only follows the wording of the citation; hence it follows that 
the citation is bad: but no objection was taken to the citation in 
the Court below, the service of it was accepted, it was pleaded 
to, Counsel appeared and defended the case, but throughout the 
proceedings the citation was never called in question. Surely 
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it is too late now to raise a point of law which should have 
been considered before the opening of the Plaintiff's case in the 
Inferior Civil Court. To quote CHALMERS, C.J., “Any alleged 
“formal defect in the proceedings originating a suit must be 
“taken in the Court of first instance, where the party has the 
“opportunity either of amending or, if necessary, suffering a 
“non-suit and beginning anew; it would be manifestly unjust 
“that a Defendant should suffer the proceedings to go on to 
“hearing and judgment taking the chance of a favourable deci-
“sion on the merits, and then if the decision proved adverse 
“raise a formal objection in appeal.” D’Abreu. v. Tappergul, 
Review Court cases. 14th November, 1890). For my own part I 
think the citation was perfectly good, as to give possession is 
only in other words to give delivery of the cottage, in the same 
way as one would give possession of a horse, a watch or any 
other chattel. 

2ndly. As to the value of the cottage being over $240 and 
so beyond the jurisdiction of the Court. It is certainly true that 
the cottage was valued by three different persons who put upon 
it very different values, and that the lowest valuation was $320 
and the highest $720; but in matters of this kind the Judge 
must consider the whole facts of the case, and if he is of opin-
ion that the cottage is not worth more than $240 it is quite 
within his province to say so and to fix the value. As the Judge 
believed the evidence of the Plaintiff, the fact that Roberts 
agreed to sell her the cottage for $240 would prevent him from 
estimating the house at a higher price as Roberts was not likely 
to sell anything under its marketable value. 

It was also argued that the possession of the cottage would 
mean occupation of the land for one or two days at least, which 
must be added to the value of the cottage and so would remove 
it outside the jurisdiction. But without noticing the agreement 
beforementioned for renting the land, it is obvious that the oc-
cupation of the land could not commence until the Judge's sen-
tence had been pronounced which would prevent the value of 
any occupation being included in such sentence. Besides as I 
have said before, any charge for the use and occupation of the 
land could be subsequently recovered. 
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3. We now come to the third and last reason. The learned 
Judge who tried the case is said to have been influenced in his 
decision by the conviction of the Defendant Roberts before the 
Supreme Criminal Court for perjury committed before the said 
Judge in the trial of the case now under consideration; and that 
this influenced his decision is clearly set out in his reasons. 

In reading the Judge's reasons for his judgment, one is 
struck by the fact that although the judgment extends over 
twelve folio pages, less than three are occupied by the facts or 
law of. the case tried, the remaining nine being filled up by 
superfluous and irrelevant matter. It is not for me to criticise 
any remarks which may fall from the lips of a brother Judge 
when giving his decisions, so I will content myself with say-
ing, that as the nine (9) pages above referred to have nothing to 
do with the case they may well be neglected. I see nothing 
however in the whole judgment to uphold the reasons in ap-
peal, viz., that the Judge's mind was influenced by the convic-
tion of Roberts. He had already shown most distinctly what his 
opinion of the case was, by committing Roberts for trial as a 
perjurer. And he goes on to say in his judgment “but in order 
“to avoid prejudicing the case before the jury, I reserved deci-
“sion;” showing most distinctly that his mind was made up to 
give a verdict against Roberts before even Roberts was ar-
raigned in the Supreme Criminal Court; otherwise if his verdict 
had been in favour of Roberts, how could it have prejudiced 
him to pronounce it? 

I am somewhat surprised that the Judge did not give his 
decision before he committed Roberts for trial. He was sitting 
as jury as well as Judge, and his verdict on the evidence would 
have been conclusive as to which side he believed and would 
have been a justification for the further proceedings. If a jury 
had tried the case the Judge would have taken their finding on 
the facts before he could have committed the Defendant for 
trial. In the course he pursued I think the Judge was mistaken. 
His verdict could not have further prejudiced the minds of the 
jury who were already aware that the Judge had ordered this 
prosecution of Roberts; and it would have 
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been more in fitness with the proper order of things. But an 
error in judgment as to the time for its delivery is not sufficient 
grounds for upsetting the decision which the Judge could le-
gally deliver at any time. 

The concluding words of the judgment are the only ones 
which lend any colour to the Appellant's argument on this 
point. The Judge says: “The view I took of the evidence is 
“shown by the course I adopted. That my view was correct is 
“established by the verdict of the jury” i.e. of the jury in the 
criminal trial. Now the word “view” as above used, means, 
according to Webster, “mental survey,” “intellectual examina-
tion,” so the Judge may be misinterpreted to have said “my 
“intellectual examination of the evidence was established by 
“the verdict of the jury”: whereas I understand him to mean 
that the decision he had already arrived at on the facts of the 
case had only been confirmed by the verdict of the jury in the 
criminal case when they found Roberts guilty of perjury. 

On the whole case I am of opinion, that the Appellant has 
failed to show any good reason in law why the sentence should 
be reversed, and that the Judge's decision should be sustained 
with costs. 

ATKINSON, J.:—This is an appeal from an Inferior Civil 
Court sentence condemning the Appellant (Defendant below), 
on receiving $10 balance of the purchase money, to deliver to 
the Respondent (Plaintiff below), possession of a certain cot-
tage, or in default to repay to her $230 paid by her on account 
of the purchase money, 

There are eleven grounds of appeal. Many of them, espe-
cially those going to the jurisdiction, ought to have been stated 
by way of objection in the Court below. Not having been so 
stated they are not properly grounds of appeal, as has been re-
peatedly held in the Appellate Courts in England and in this 
Colony. The arguments addressed to the Court had very little 
force, and, but for the allegations in grounds 8 and 10, I should 
not have thought it necessary to say more than that I see no 
reason to alter the opinion I formed in the Court below. 

Stripped of verbiage, these grounds are, (8), that the Judge 
took notice of and decided upon facts not on the 
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record and of which there was no evidence: and, (10), that the 
Judge did not decide solely upon the evidence, but considered, 
also, the verdict of a jury in a criminal trial against the Appel-
lant of which there was no evidence. These grounds are but 
one differently stated. 

The question to be determined is, then, whether the Judge's 
decision was influenced by the fact that a jury had convicted 
the Appellant. The Judge took notice of that fact, he com-
mented upon it at some length, but that is wholly immaterial 
unless the record shows, incontestably, that his decision was. 
influenced thereby. 

What does the record show? That the Judge committed the 
Appellant for trial for perjury; that he reserved his decision 
until the case had been tried; and that, the jury having decided 
against the Appellant, the Judge gave decision in favour of the 
Respondent. In giving judgment the Judge said:—“As a whole 
“the evidence on the one side was totally inconsistent with the 
“evidence given on the other. There was willfully false swear-
“ing somewhere. On the case as disclosed before me I was of 
“opinion that the probabilities were in the Plaintiff's favour, 
“and I committed the Defendant for trial; but in order to avoid 
“prejudicing the case before the jury, I reserved decision.” 

Whether his so doing was well or ill-advised the Judge, 
having thus reserved his decision until the verdict of the jury 
had been given, had of necessity to make himself acquainted 
with the fact that a verdict had been given before giving his 
decision. It was contended that the Judge ought to have made 
himself acquainted with that fact by means of evidence—that 
is that he ought to have taken formal evidence on the point. 
The argument is plausible but fallacious. In order to take the 
evidence, the Judge would have had to open points of office. 
But points of office can be opened only where on the evidence 
already taken the Judge is in doubt as to what his decision 
ought to be, and cannot be opened merely, as suggested here, 
to enable the Judge to say whether the time has arrived at 
which he may give his decision. In other words the Judge did 
not require to know that the jury had agreed to a verdict to en-
able him to arrive at a deci- 
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sion, but to enable him to pronounce the decision he had come 
to already.. As the Judge could not for that purpose properly 
open points of office, the only legitimate course was for him to 
inform himself, as he lawfully might, from the records of the 
Court what the jury had done in the matter. Having informed 
himself, he says—“The jury came to the conclusion that the 
“Defendant was guilty” and adds—“If they had heard as I did, 
“the evidence for the defence, they would probably have been 
“still more convinced of his guilt. If the Defendant Roberts did 
“swear falsely he was guilty of wilful and corrupt perjury of a 
“very gross character. The jury whose province it was found 
“that he did swear falsely.” This and the passage above quoted 
were cited during the argument as showing that the Judge had 
decided on evidence that was not on the record. But the fact 
that the jury convicted the Appellant Roberts, could not by any 
possibility have had any effect in influencing the mind of the 
Judge when he committed Roberts months before. What did 
that committal mean? That the perjury was on the side of the 
Defendant Roberts, and the truth with the other side. The Judge 
being in the position of a jury, that could mean only that in his 
opinion the Plaintiff Sealey was entitled to judgment in her 
favour. The Judge says “In order to avoid prejudicing the case 
“before the jury, I reserved decision.” That is he abstained 
from pronouncing the only decision which could have operated 
adversely to Roberts, when before the jury—a sentence for the 
Plaintiff Sealey. A sentence in favour of Roberts himself, must 
necessarily have operated the other way. It would have been 
practically impossible for the sentence against Roberts if given 
to have been kept from the jury, The fact that such a sentence 
had been given against him must in my opinion have operated 
very prejudicially to Roberts on the minds of the jury. 

On the other hand the Judge in abstaining from giving sen-
tence may well have felt or hoped that the case would, as 
nearly as the circumstances allowed, go before the jury in the 
same way as a case sent on by a Magistrate, viz., because a 
prima facie case had been made out against him. 
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Taking the record as it stands there is not a shadow of 
foundation for the allegation that the Judge's decision was in-
fluenced by the fact that a verdict had been returned by the jury 
against Roberts. As I have pointed out, the record shows that 
the Judge must have arrived at a definite conclusion as be-
tween the Plaintiff, Sealey, and the Defendant, Roberts, before 
he committed Roberts for trial: that conclusion being that 
Sealey ought to succeed. This appears, also, from the conclud-
ing passages of the Judge's reasons: He says: “I have now to 
“give judgment on the claim. The view I took of the evidence 
“is shown by the course I adopted,” and in accordance with 
that view—the view taken by him at the time of the committal, 
many months before the verdict of the jury could have come in 
question at all, he proceeds to give judgment. “That my view,” 
he says, “was correct is established by the verdict of the jury, 
“and I give sentence for the Plaintiff with costs.” What can that 
mean, when looked at with an unprejudiced mind, but. this—
that the Judge, having arrived at a conclusion, finds that the 
soundness of that conclusion is sustained by the opinion of 
twelve independent men sworn to decide according to the evi-
dence and the evidence only, and gives sentence in accordance 
with the conclusion at which he had arrived in the first in-
stance. He has formed his own opinion, his decision gives ef-
fect to that opinion and he states, as any Judge might gladly do, 
the fact that his opinion is that of the jury. It is not that he has 
adopted the opinion of the jury, but that the jury having at a 
later period had the duty cast upon them of arriving at a con-
clusion upon the same set of facts, had come to the same con-
clusion as he had done. 

The decision of the Court below ought to be confirmed 
with costs. 

CHALMERS, C.J.:—This is an appeal from a decision of the 
Inferior Court of Civil Justice by which the Defendant was 
sentenced to deliver to Plaintiff possession of a cottage on lot 
10, Carmichael Street, Georgetown, bargained and sold by De-
fendant to Plaintiff. The appeal has laboured under the serious 
disadvantage that there was no Counsel and no argument for 
the Respondent, 
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from which it results that there has been not only no elucida-
tion of the case from her point of view, but even the argument 
of the Appellant’s Counsel was probably less effective and 
thorough than if he had had a contradictor. 

The first seven of the reasons stated for appeal are of the 
nature of objections to the jurisdiction. The first reason is that 
the value of the claim made in the citation exceeded $240, the 
limit of the value of the cause of action of which the Court has 
cognizance. There was some evidence that the cottage was 
worth more than $240, one of the witnesses putting the value 
as high as $700. There was also evidence that under some con-
ditions it was worth less than $240, and as the Plaintiff (whose 
statement the Judge adopted) said she bought the cottage for 
$240, which was laid in the citation as the amount for which 
alternative sentence was claimed failing specific delivery, I do 
not perceive that this Court could say that it was error in law 
not to find that the cottage was of higher value than $240. I 
therefore think the first reason of appeal must be overruled. 

In reasons 2, 4, 5, 6 and 7, the Appellant appears to mis-
take the effect of the sentence in supposing that it gives to the 
Plaintiff something more than the cottage itself. He thinks it 
gives her a right to occupy the land on which the cottage 
stands. It does not do this. If the Plaintiff desires to occupy the 
cottage on the site where it is placed she would have to obtain 
permission from the owner of the land. In the course of the 
trial it was said that the Defendant (Appellant) was the owner, 
and that Plaintiff had arranged for a lease of the land from him. 
If so she would be entitled to occupy in respect of the lease. 
However this may be, it is a separate matter from the right of 
possession of the cottage, and is no way included in the sen-
tence. 

As regards the 3rd reason, which is that it was not averred 
in the citation or proved at the trial that the cottage was not 
attached to the soil that might perhaps have been a good objec-
tion if stated at the trial, but as it was not so stated it is not 
available in appeal. It is an objection depending upon facts, 
and in such cases I 
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take it the rule is that where a party in the Court of first in-
stance admits such a state of the facts as are necessary to give 
the Court jurisdiction, either by explicit admissions, or by not 
traversing allegations that might be traversed, or by not raising 
any objection to the want of averment of facts which in strict 
pleading it was necessary to aver, and judgment is given upon 
the supposition that Defendant has admitted, in any of those 
ways, all the facts necessary to give jurisdiction, he cannot turn 
round in the Appeal Court and say the facts are different from 
what he had admitted them to be 

In the 8th reason it is stated that the Judge took' notice of 
and decided upon facts not in the record and of which there 
was no evidence, and (in the 10th reason) that he did not de-
cide solely on the effect of the evidence given on the trial of 
the suit, but also considered the verdict in a criminal case 
against the Appellant, of which there was no evidence before 
him. 

I have had some hesitation in arriving at a conclusion with 
reference to these reasons, not on account of any difficulty as 
to the law governing the matter, as to which there is not in my 
opinion any doubt, but from the difficulty there is of determin-
ing whether the learned Judge did decide upon facts not in the 
record, and upon a consideration of the verdict in the criminal 
trial against the Appellant. There is nothing in the record of the 
proceedings showing that the trial of the Appellant for perjury, 
or the verdict, or the sentence were brought before the Judge or 
came before him in foro in any sort of way. But nevertheless 
there are copious allusions to the trial, verdict, and sentence, in 
the reasons of decision. If the matters thus alluded to were not 
introduced with the purpose of being factors having effect in 
the ultimate decision, then the allusions are wholly irrelevant, 
and not only so but they must have been irrelevant to the 
knowledge of the Judge when he made them. This is a con-
clusion most difficult to adopt, and which a Court of Review 
would not I think be justified in adopting unless the circum-
stances of the proceedings and the context of the judgment 
rendered the conclusion inevitable. Now is there anything in 
the language used by the Judge such 

1892. 

ROBERTS 
v. 

SEALEY. 



 168

1892. 

ROBERTS 
v. 

SEALEY. 

SUPREME COURT 

as to warrant the inference that he was knowingly encumbering 
his judgment with irrelevant matter? After narrating briefly the 
nature of the claim and the course of the trial, he says:—“As a 
“whole the evidence on one side was wholly inconsistent with 
“the evidence given on the other. There was wilful false swear-
“ing somewhere. On the case as disclosed before me I was of 
“opinion that the probabilities were in favour of the Plaintiff, 
“and I committed the Defendant for trial, but in order to avoid 
“prejudicing the case before the Jury I reserved decision. The 
“jury came to the conclusion that the Defendant was guilty. If 
“they had heard as I did the evidence for the defence they 
“would probably have been more strongly convinced of his 
“guilt.” Then the Judge goes on to contrast the verdict of the 
jury as regards the weight due to it, with the opinion of the 
Judge presiding at the trial, who as it happened considered that 
the verdict was not supported by the evidence. Then follows a 
somewhat elaborate comment upon the respective provinces of 
the jury and the Judge, all which may so far as the appeal is 
concerned be passed over without further remark than already 
made, and then the judgment concludes in these terms:—“I 
“have now to give judgment on the claim. The view I took of 
“the evidence is shown by the course I adopted. That my view 
“was correct is established by the verdict of the jury, and I give 
“sentence for the Plaintiff with costs.” Had the learned Judge 
not intended to take cognizance in his judgment of the verdict 
in the criminal trial, I would have expected to find him pro-
nouncing a judgment which had been written at the conclusion 
of the civil case before him, the pronunciation of which alone 
had been suspended in order—to use his own expression—“to 
“avoid prejudicing the case before the jury.” The judgment of 
which we are dealing bears ample evidence on the face of it of 
having been written after the verdict. 

Having regard to the whole tenor of this judgment, it ap-
pears to me that the Judge did have the verdict of the jury in 
his consideration in forming it. If that were so, then the matter 
is not one of illegal evidence having been admitted at the trial, 
nor is it determinable by the 
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rules that might apply in that situation: it is the case of evi-
dence having been irregularly before the Tribunal after the trial 
and before judgment. To state as near an analogy as occurs to 
me, the case seems to have been very much like this:—
Suppose there had been a trial and verdict under English 
Common Law procedure, and suppose that the Judge had 
committed one of the parties or a witness for perjury during the 
trial, and a conviction had followed; and then suppose that the 
first trial had been set aside (for a reason not necessarily con-
nected with the supposed perjury) and a new trial granted, and 
that in the new trial the person convicted of perjury had been 
again a witness, but without any evidence being given about 
the prosecution and conviction. Now if the jury when they re-
tired to consider their verdict had heard an account in the jury 
room of the perjury trial and conviction, or had whilst en-
closed, read newspaper reports of those proceedings, and then 
returned a verdict adverse to the party who produced the con-
victed witness, accompanying their verdict with observations 
relating to the conviction, can it be doubted that there would 
have been in these circumstances such irregularity as to avoid 
the verdict? That is what has occurred here with such differ-
ence only as is due to the difference of procedure; viz., that 
instead of a new trial before a new jury, it has been one and the 
same trial, the perjury trial being interpolated at the suggestion 
of the Judge who has also discharged the functions of the jury 
throughout the civil trial. Even if it be taken that the verdict in 
the case I have supposed would not be avoided if it quite 
clearly appeared that it had not been at all influenced by the 
report the jury had heard or read in the jury room—and that is 
going far in the way of supposition—no such negative assur-
ance exists here. The utmost is that there are expressions in the 
reasons of decision which may indicate that the Judge thought 
he had absolutely formed his decision upon the evidence at the 
time he committed the Appellant for trial, and there are other 
expressions indicating that he attached weight to the verdict, 
whilst in addition, the very fact of the verdict being com-
mented on at length in the decision, goes to show that the 
Judge 
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considered it a factor of more or less potency and significance 
as regards the conclusion which he had to arrive at. 

Apart from any question of the degree of weight the Judge 
attached to the verdict, it seems to me that the proceedings 
were vitiated by its being irregularly before him and consid-
ered by him. If the civil case had been re-opened and the con-
viction of perjury proved as evidence touching the credibility 
of the Plaintiff, and the parties had had an opportunity of being 
heard upon it as on any other piece of new evidence, then the 
form of the procedure might have been free from objection, at 
least from the present objection. But there would have been an 
objection of substance which also exists as the case stands. The 
Judge has not said in respect of what statements in the Appel-
lant's evidence he committed him for trial, but the commitment 
must have been in respect of statements material to the issues 
in the action. The production of the record in the criminal case 
must then have had the effect of putting before the Judge the 
decision of a jury upon the very points he had to determine in 
his own judgment. Could it be a correct use of the Criminal 
Law to apply it in this way? Could it ever have been the inten-
tion of the Legislature in framing the commitment clause 
which has been acted on in this case, that the forces of the 
Crown Law Officers and the resources of the public purse 
should be brought to bear in this way in the interest of one of 
the parties to a civil litigation against his opponent? I think no 
one who looks at the matter in this light, can suppose that this 
was intended. 

The error which according to my opinion has occurred in 
this case is one more illustration of the difficulties that are apt 
to result from transplanting particular provisions of the English 
law and placing them amidst surroundings which the original 
framers of the law did not contemplate or provide for. Had the 
claim been tried by a jury, as according to the common law of 
England, the present difficulty would not have occurred. The 
trial would have resulted in a verdict for the Plaintiff or Defen-
dant, and the case would have been finished so far as civil in-
terests 
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were concerned. If the Judge thought that perjury had occurred 
of such a character that it was his duty in the public interest to 
bring it under the cognizance of the Criminal law he would 
have committed the person whom he believed to be guilty, and 
then the criminal proceedings would have gone on, but as a 
matter apart from and not capable of having any bearing what-
ever on the civil case. And I consider that the commitment 
clause in our law, when it is thought necessary to resort to it, 
can only be used safely and in accordance with the spirit of the 
legislation when it is applied in the like manner as it would be 
under the English practice. It is the Judge’s part to perform his 
own function by adjudicating upon the case before him, giving 
effect in his judgment to his own view of the truth or untruth of 
the evidence upon essential points. If he considers that his duty 
to the public requires him to commit a party or a witness for 
trial he will do so, but taking care that his own decision shall 
anticipate, as it would in the ordinary course, any possible de-
cision in the criminal case. I think that for the Judge to reserve 
his decision as was done in this case, although done in the sup-
posed interest of the accused person, was not in accordance 
with the spirit and true intent of the law. 

In the appeal before us we have no function to determine 
what judgment should have been given, and I shall not be un-
derstood as giving any opinion as regards the claim by the Re-
spondent, but for the reasons I have stated I consider the deci-
sion appealed from is. affected with legal errors, and ought to 
be recalled. 

Attorney for Appellant, J. A. Murdoch. 

1892. 

ROBERTS 
v. 

SEALEY. 



 171
OF CIVIL JUSTICE. 

McGOWAN & Co. v. GOMAS. 
Contract—Acceptance of offer to sell—“Highest offer.” 

A merchant's stock was offered for sale in an advertisement 
headed “Highest offer gets it,” and in which tenders were invited. 
Plaintiff made a tender; Defendants refused to sell at the price ten-
dered, there being only one tender. 

Held—That Plaintiff's tender made in response to the offer to sell 

4 July, 1892.
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the stock constituted a contract, and that Plaintiff was entitled to re-
cover for breach. 

Plaintiff sued in the Inferior Court of Civil Justice to re-
cover $240 as damages for breach of contract of sale. The fol-
lowing decision was given:— 

SHERIFF, J.:—The Defendants caused the following notice 
to be inserted in the Daily Chronicle:—“Highest offer gets 
“it!—Messrs. D. H. McGowan & Co., will receive tenders for 
“the Dry Goods stock lately carried on by R. G. Chaves in 
“Camp Street, until noon of 29th instant. Stock sheet may be 
“seen at their store in Water Street, 26 Feb., 1892.” The Plain-
tiff in response wrote as follows:—“I beg to tender for the 
“stock of R. G. Chaves, Camp Street, the sum of $250, ranging 
“$10 above any other tender up to $350.” There was no other 
tender. The goods were being realised in the interest of certain 
persons to whom Chaves was indebted, and Defendants were 
the largest creditors. They intimated to the other creditors that 
they themselves would take over the stock at $360, or at an 
increase of $10 on the highest offer made by Plaintiff. The 
Plaintiff on being informed that his tender was rejected, which 
was after noon on the 29th, offered $400. Defendants refused 
this amount, but informed the Plaintiff that they would accept 
$500. He declined, and on ascertaining the facts, brought this 
action. As is by no means unusual in this colony, I have had to 
seek for authority applicable to this somewhat peculiar suit, 
and I have come across a case, Spencer v. Harding, L.R.C.P., 
p. 561, which is singularly in point. The marginal note reads 
thus: “The Defendants sent out a circular as follows: ‘We are 
“‘instructed to offer to the wholesale trade for sale by tender 
“‘the stock-in-trade of A, amounting to, &c, and which will be 
“‘sold at a discount in one lot, payment to be made in cash; the 
“‘tenders will be received and opened at our office, &c.’”Held 
that this did not amount to a contract or promise to sell to the 
person who made the highest tender. During the argument 
Counsel for the Defendant remarked: “Suppose here there had 
“only been one tender, would the Defendant have been bound 
“to accept that?” In the case now before me, that 
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objection was taken, but WILLIS, J., evidently attached no im-
portance to the objection, but he based his decision on the total 
absence of any words to intimate that the highest bidder is to 
be the purchaser. It is obvious that if the words “highest offer 
gets it” had been inserted in the advertisement he was constru-
ing, the decision of the Judge would have been the other way, 
because these words necessarily imply a promise to accept the 
highest tender and to sell such person the goods. I am unable, 
however, to accept the measure of damages which the. Plain-
tiff proposes, vizt., the probable profit which he would have 
made on a re-sale of the articles. The true measure is the dif-
ference between the contract price and the market value of 
similar goods at that time. It is not easy to apply the rule, but 
holding as I do, that the Plaintiff became the purchaser at 
$250, and that the Defendants offered to sell the same goods at 
$500, the Plaintiff is entitled to recover the $240 claimed by 
his citation, having expressed his willingness to abandon any 
excess. Sentence will therefore be for $240 and costs. 

From this judgment McGowan & Co. appealed upon the 
following reasons:— 

1. Because the decision of the Judge is against the weight of the 
evidence, inasmuch as it. was admitted by the Plaintiff that the tender 
put in by him for the purchase of the stock advertised by the Defen-
dants as belonging to R. G. Chaves was the only tender received by 
the Defendants as the consequence of their advertisement. 

2. Because the receipt of a single tender by the Defendants un-
der the circumstances did not in fact or in law constitute the offer 
contained in such tender the highest. 

3. Because the conditions under which the Defendants offered to 
sell the said stock-in-trade were not fulfilled either by the Plaintiff or 
otherwise.  

4. Because the damages given against the Defendants were ex-
cessive, and the measure of such damages was wrongly estimated 
bythesaid Judge. 

5. That the authority quoted by His Honour the Judge in his judg-
ment is distinguishable and does not decide the issue raised by the 
Defendants, viz., that a single tender in terms of the Defendants' ad-
vertisement, did not constitute such tender the highest offer. 

Wherefore, and on all these grounds, the Defendants claim that 
the sentence aforesaid should be set aside with costs. 

Hutson for the Appellants:—It is clear from the terms of 
the advertisement that the advertisers contemplated a 
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plurality of tenders, and there having being only one tender, 
the condition on which the Appellants were willing to sell the 
stock was not fulfilled. Respondent understood also that more 
than one tender was contemplated. One tender is not the 
“highest offer.” This is a relative term and implies competitors. 
As there was only one tender it would be equally correct to say 
it was the lowest as that it was the highest, and thus there 
would be uncertainty. Except by express law, the singular does 
not include the plural. It is conceded that if there had been 
other tenders Respondent would have been entitled to get the 
stock, however low the price might be. As to the damages, it is 
submitted that the proper measure would be the difference be-
tween the price tendered by Respondent and the price at which 
he was ultimately willing to purchase. He was the best judge of 
what the stock was worth to him. 

Solicitor General Kingdon; Q.C., for Respondent:—The 
case is similar to an unreserved sale by auction. In that case if 
a lot is put up and there is only one bidder, he is entitled to the 
lot; Warlaw v. Harrison, 1 Ell. & Ell, 295. The correct rule 
was applied as to the damages.  

Hutson in reply. 
Curia (CHALMERS, C.J., ATKINSON and KIRKE, J.J.,) per 

CHALMERS, C.J.:—The main question in this appeal is as to 
the right acquired by Comas, the Respondent, by making a 
tender for the purchase of goods in response to an advertise-
ment offering the goods for sale issued by McGowan & Co., 
the Appellants. 

The advertisement was in these terms:—“Highest offer 
“gets it!—Messrs. D. H. McGowan & Co., will receive tenders 
“for the Dry Goods stock lately carried on by R. G. Chaves in 
“Camp Street until noon of 29th inst. Stock sheet may be seen 
“at their store in Water Street. 26 February 1892.”  

Gomas tendered “$250 ranging $10 above any other tender 
“up to $350.” There was no other tender. McGowan & Co. 
refused to sell the goods at the price offered. The learned 
Judge in the Inferior Court of Civil Justice decreed McGowan 
& Co. to pay to Gomas $240 as damages for breach of contract 
of sale. 
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McGowan & Co. have set forth five reasons of appeal, the 
1st, 2nd, 3rd and 5th of which, raise in substance the proposi-
tion that Gomas having been the only tenderer his tender was 
not the highest in the meaning of the advertisement on which 
he grounds; the 4th reason raises that the damages were exces-
sive. 

No question was made that the advertisement is an abso-
lute offer to sell the stock to the tenderer whose offer should be 
the highest, but it is said that the expression “highest offer” 
necessarily implies that there should be a plurality—at least 
two tenders,—and as there was only one tender, one of the es-
sential conditions on which McGowan & Co gave out that they 
were willing to dispose of the stock was not fulfilled.  

Neither of the authorities relied on upon either side are de-
cisive upon this matter. In Spencer v. Harding, 5, L.R., C.P., 
561, it was held that a circular merely inviting to send in ten-
ders to purchase goods without any promise to accept any of 
the tenders is not a promise to self to the highest or any ten-
derer, and there was no construction of the expression “highest 
offer,” nor did the decision turn in any way upon the meaning 
of that expression. In Warlaw v. Harrison, 1, Ell. & Ell., 316, 
cited as a precedent in which it had been held that at an auction 
without reserve, in which it was one of the conditions of sale, 
“the highest bidder to be the buyer,” a bidder was entitled to 
the lot, although he was the sole bidder—except the owner of 
the property, it appears in the report of the case that several 
biddings had been made, and the ratio decidendi in the Court 
of first instance was that the Auctioneer against whom the ac-
tion had been brought, was not the Agent of the Plaintiff, as 
the lot had not been knocked down to him. The Court of Ex-
chequer Chamber upheld this decision and also intimated the 
opinion that the condition of unreserved sale was broken by 
the owner of the property bidding for it, and the present ques-
tion was not involved. 

There does not seem to be any case in which a similar 
question to the present has been decided, for the reason per-
haps that a similar advertisement was probably never before 
published, so that the matter falls to be disposed 
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of under reference to the principles which obtain in commer-
cial contracts. What the advertisement really amounts to is an 
offer to sell the stock, if the offer should not be retracted be-
fore noon on 29th February, at the highest price that shall then 
have been tendered. The qualification that the highest offer 
gets the goods means of course that the advertisers will sell to 
the best advantage for themselves, but is introduced also with 
the obvious purpose of being the criterion by which the claims 
of competing offerers (if there are competitors) shall be dealt 
with inter se. Gomas accepted this offer by his tender as far as 
it was in his power to do so. There being no condition in the 
advertisement that there should be more than one offerer he 
was only concerned with his own offer, not as to there being 
other offerers, and as there were no competitors the test for 
determining betwixt competitors was not needed. But the offer 
of McGowan & Co. and the acceptance by Gomas constituted 
a contract between those parties, which would no doubt have 
been defeated if another person before noon on 29th February 
had offered a higher price, but is not defeated by McGowan & 
Co. saying ex post facto that they did not mean to sell the stock 
unless there was a plurality of tenders. If McGowan & Co. had 
expressed in their advertisement that the offer to sell was con-
ditional on there being a plurality of tenders they would not 
have been bound, but the advertisement is not so framed. 
There is nothing to show that they expected a high price by 
competition; on the contrary, for aught that appears on the ad-
vertisement, the stock might have been a worthless lot that 
they desired to have cleared from the premises for whatever 
could be got. If Gomas when tendering had said, “I make this 
“tender only on condition that there shall be other tenders be-
“sides mine,” he would not have been bound if there were no 
other tenders, and neither would McGowan & Co.; but as the 
matter now stands Gomas accepted absolutely, and at noon on 
29th February, in terms of the advertisement, he was bound. It 
could never be that the acceptor of the offer was bound and the 
offerer was not bound. It was doubtless a risky method, for the 
seller, of offering 
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the goods for sale, but the contract having been made must 
stand. 

As regards the damages, the principle of assessment 
adopted by the Judge, the difference between the contract price 
and the value of similar goods in the market at the time, is cor-
rect. The evidence showed the value of the stock list to be 
$643. McGowan & Co. offered the goods to Gomas at $500, 
and there are no data upon which we could say that the latter 
sum, which the Judge has taken as the true value, was exces-
sive. 

The appeal will be refused with costs. 

Attorney for Appellants, W. S. Cameron.  
Attorney for Respondent, G. W.Hinds. 
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Re T. J. WAKEFIELD.—(BAIL COURT.) 

Insolvency Ordinance, 1884, Sec. 15 (2, i), 16 (1), 19 (1); Rule 136— 
Receiving Order—Meeting of Creditors—Adjudication of Insol-

vency. 

The creditors met before the statement of affairs of debtor had 
been filed and the Administrator General reported that at that infor-
mal meeting no proposition was made for Composition or Scheme; 
Held—the debtor can be adjudged an insolvent. 

ATKINSON, J.:—A receiving order was made against the 
debtor on the 14th of July 1892, on his own application, and, in 
terms of Sec. 16 (1), Ordinance 22 of 1884, the 23rd of July 
was fixed for the examination of the debtor. The examination, 
by sub-Section (2), is to be held as soon as conveniently may 
be after the expiration of the time for the submission of the 
debtor's statement of affairs. In this case, by Sec. 15, (2), (i), 
the statement ought to have been submitted within three days 
from the date of the order. It was stated that, owing to his ill-
ness, the debtor's books, latterly, had not been properly written 
up, and the statement could not, therefore, be submitted within 
three days. An extension of time was asked for and granted. 

The Administrator General, being of opinion that the first 
meeting of creditors must be held before the day 

30 July, 1892
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fixed for the examination of the debtor, called the meeting for 
the 22nd of July. A meeting of creditors was held on that day 
which the debtor attended. He had no proposal for a composi-
tion or scheme to make, and the Administrator General, at the 
hearing on the 23rd instant, asked that the debtor should be 
adjudged insolvent in terms of Section 19 (1). If that Section 
stood alone I should have no power to adjudicate at this stage, 
but by Rule 136, it is provided, amongst other things, that if 
the Administrator General satisfies the Court “that the debtor 
“does not intend to propose a composition or scheme,” the 
debtor may be adjudged insolvent. I, therefore, adjudge the 
debtor insolvent. 
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ALVES, ET AL, v. HUBBARD. 
Right in Placer—Interdict—Mining Regulations. 

Plaintiffs obtained Interdict to prevent Defendant interfering 
with their gold placer. Rauw actie to confirm Interdict. Evidence 
given on both sides. 

Held.—That Plaintiffs had failed to establish their case and In-
terdict discharged. 

Question as to competency of Interdict in respect of remedy un-
der Mining Regulations 1887, raised but not decided. 

Hearing was on 14, 15, 16, 17, 21, 22 and 23 November. 
Forshaw for Plaintiffs. 
Hutson for the Defendant. 
The points sufficiently appear in the judgment. 
Curia (CHALMERS, C.J., and SHERIFF, J.,) per CHALMERS, 

C.J.:—These proceedings originated in a petition for interdict 
at the instance of the Plaintiffs praying that the Defendant 
might he interdicted from interfering with the Plaintiffs’ gold 
placer claim on the Powice Creek, a tributary of the 
Conawarook Creek, and particularly from cutting or destroying 
a stop-off constructed by the Plaintiffs for the working of their 
claim. The Plaintiffs now in rauw actie claim confirmation of 
the 
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interim interdict, and an award of $4,800 as compensation and 
damages for the wrongful trespass by the Defendant upon their 
placer. They allege that they acquired the placer by location on 
3rd December, 1800, and have put in a location paper bearing 
that date and bearing to have been received by the Government 
Officer at Kalacoon, on 15th December, 1890. The case of the 
Defendant is a denial of the Plaintiffs' alleged right to the 
placer and an assertion of his own right by location. He stated 
that he effectually located the placer on 10th April, 1891, and 
that at that time no person was in possession, and that there 
were not any marks of prior location. He admits that he took 
out a stop-off which he says had been wrongfully put into his 
placer by the Plaintiffs. 

It appears that about September and October, 1891, both 
the parties were in fact working on the placer in dispute at dif-
ferent places, the Plaintiffs on the lower part, the Defendant 
higher up in the course of the creek. The Plaintiffs had con-
structed a stop-off across the creek with a short canal alongside 
of the creek, so as to take off the water from a part of the bed 
of the creek and enable them to prosecute the search for gold 
in that part. It seems however, that they did not allow the water 
that was intercepted by this stop-off to flow freely through the 
canal, but stopped the canal also, the effect being to dam the 
water upwards on the part where Defendant was working and 
to impede or render his work impossible. The Defendant re-
monstrated and then cut the canal stop-off with Plaintiffs' con-
sent as he says. The Plaintiff says that Defendant came with 
force and violence and destroyed the creek stop-off and the 
stop-off in the canal. Whatever were the precise facts at this 
stage, matters went so far as to bring the dispute which had 
been existing for sometime to a crisis. Both parties took pro-
ceedings. The Defendant sent intimation to the Government 
Land Department that his right to the placer had been disputed, 
and requested that an officer might be sent to make a survey 
and determine the dispute. The Plaintiffs applied in George-
town to this Court for interdict. In consequence of Defendant's 
re- 
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quest a Government officer, Mr. Bouglè was sent to the placer 
and made his survey on 16th December, 1891, and on the same 
day an interim order of interdict was granted. Mr. Bouglè 
made a chart of the placer which has been put before us and 
we have also had the advantage of Mr. Bouglè’s, evidence as 
to the appearances of location on the placer, and as to the state-
ments made on the spot by the Plaintiff Alves and on behalf of 
the Defendant respectively. 

One important service done by this chart is that it fixes the 
position of the Rattlesnake Creek, as to which we heard a good 
deal in the evidence. This creek was without any doubt located 
by the Plaintiffs from its mouth upwards, and upon the case 
made for them, the lower part of the creek near the point where 
it joins the creek called Powice by the Plaintiffs, and Minni-
haha by the Defendant, was the Plaintiffs’ point of departure in 
the alleged location on which he rests his claim. As to these 
names, the Plaintiff Alves says he named the creek Powice or 
Powis when he located it in December 1890, being at that time 
unaware of its possessing any other name, whilst the Defen-
dant says it had before this received the name of Minnihaha, 
and one of the witnesses stated that the name was given by him 
to the creek in 1889, and that it was well known in the district 
by that name. Assuming this latter statement to be correct, it 
does not necessarily follow that the name must have come to 
the knowledge of the Plaintiffs, or in such a way as to lead 
them to understand that it was a generally recognized name for 
the creek. But there is a stronger objection arising out of the 
descriptions used by the Plaintiffs. In the location papers sent 
in to the Government Officer they describe the Powis creek as 
a tributary of the Conawarook creek, the latter being, a tribu-
tary of the Essequebo. Then we find also on the papers that the 
Rattlesnake creek, which is undoubtedly a tributary of the 
creek the Plaintiffs call Powis, is said to be a tributary of the 
Conawarook. On the face of them these descriptions are incon-
sistent. If we try to explain by supposing that when Rattlesnake 
was located Powis was believed to be Conawarook that will 
not 
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account for Alves’ placer “Nil Desperandum” which was lo-
cated by him after locating Powis and on his own showing is a 
tributary of Powis, being also described as a tributary of 
Conawarook, and it does not account for Alves making no cor-
rections of the names before he sent forward the location pa-
pers of the three creeks which it appears was done simultane-
ously. No explanation of these discrepancies was offered by 
the Plaintiffs, although attention was called to them in the 
cross-examination of the Plaintiff Alves, and by the sugges-
tion, in the opening address of the Defendant's Counsel, that 
Powis was really the name given by Alves to another tributary 
of the creek now under dispute which he had located nearly 
about the same time with the four others which he mentioned, 
and that the assignment of the name Powis to the larger creek 
was an after thought with the supervening purpose of sustain-
ing a prior location of the latter. 

Leaving this matter we have to observe further that the. 
case made by the Plaintiffs on their pleadings is not in accor-
dance with their case as made in the evidence. It appears upon 
the pleadings that, whatever other portion of the disputed creek 
the Plaintiffs claimed, they certainly claimed right to occupy 
and to work the portion of the Creek situated below the stop-
off made by them. We learn from satisfactory evidence that 
this stop-off was some way below the Rattlesnake Creek. Now 
the whole force of the evidence for the Plaintiffs goes to show 
a location upwards from the Rattlesnake, Alves said amongst 
other things “The length of Powis is 225 rods; that commences 
“from where Rattlesnake joins; the cross line was at the mouth 
“of Rattlesnake; I located from the mouth of the Rattlesnake 
“upwards,” and in speaking of the trees at which his location 
commenced the description brought these trees very near the 
mouth of the Rattlesnake. It is true that Alves spoke about hav-
ing instructed his manager to extend the lines downwards from 
the Rattlesnake, but that is not shown by any clear evidence to 
have been done, and would be in contradiction of the location 
paper which describes only an upward location; and then when 
the investigation was being made before Mr. Bouglè, Alves 
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made no claim to any part of the creek below the Rattlesnake. 
So entirely was it understood that he had no rights to the part 
of the placer below the Rattlesnake that Mr. Bouglè gave the 
Defendant permission to work on that portion as undisputed, 
ordering work to cease only on the part above the Rattlesnake 
as the only portion really in dispute. It is thus clear that in 
making the stop-off, and afterwards in applying for the inter-
dict, the Plaintiffs were setting up rights in a portion of the 
creek which they knew they could not support. 

As to the further evidence given on behalf of the Plaintiffs 
we do not propose analysing it minutely. We only say that 
even if it be taken that what the witnesses said was true it was 
conspicuously lacking in precision, and did not bear convinc-
ingly on the questions to be decided. It is not going too far to 
say that it was both vague and shifting. 

Taking Plaintiffs’ case as a whole, we would have had 
very great difficulty, even if there had been no evidence in 
contradiction, in finding in their favour; taking into account the 
clear evidence given for the defence, a finding for the Plaintiffs 
is impossible. 

We were asked to decide as to the competency of the in-
terdict in the view of the sufficiency, as was contended, of the 
powers of the Government Officer to give all the remedy 
which was needed, but as according to the view taken such a 
decision is not now necessary for any practical purpose, and as 
the Regulations under which the Government Officer acted on 
this occasion have been superseded by the Regulations of 1892 
in which the powers of the Government Officer are not identi-
cal, it seems not only needless, but might tend to confusion to 
enter at present upon this question. 

Attorney for Plaintiffs, J. B. Woolford.  
Attorney for Defendant, J. A. Murdoch. 
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HUGHES v. HUBBARD.  

Protection of Witness—Threats—Sufficiency of averments to obtain 
Rule. 

Hughes obtained a Rule against Hubbard to show cause why he 
should
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not be dealt with as in contempt on account of his threatening Hughes 
as he was leaving the Court after giving evidence; 

Objection to sufficiency of averments on which Rule was ob-
tained overruled. 

Semble—Protection of witness in Court or precincts is not lim-
ited to threats on account of matters connected with litigation. 

On merits Defendant denied the allegations, and after evidence 
Rule was discharged. 

Rule to show cause why Defendant should not be dealt 
with as in contempt. The Rule was granted upon an affidavit 
showing that whilst Plaintiff was leaving the Court and still 
within the precincts, after giving evidence in a depending ac-
tion, Defendant threatened that he would beat the Plaintiff, and 
that later on the same day he had in fact beaten him. 

Hutson for Defendant showed cause. The principle upon 
which the Court takes cognizance of conduct such as is alleged 
against Defendant is that it tends to impede the course of jus-
tice. The terms of the affidavit do not show the nature of the 
threats. The exact words should have been set out. Nor does it 
appear that the threats arose out of the Plaintiff having given 
evidence. There may have been some extrinsic quarrel. On the 
merits we deny all the averments. 

Forshaw for Plaintiff:—The affidavit is sufficient. The 
words of threat set out are unambiguous, and there is no ques-
tion that the Plaintiff was a witness. It does not lie on us to 
show that justice was actually impeded. It is enough that the 
act complained of had that tendency. 

Hutson in reply:—It is incumbent on Plaintiff to show 
that what he complains of was done against him in his 
character as witness.  

Curia (CHALMERS, C.J., and SHERIFF, J.,) per CHALMERS, 
C.J.:—The question raised is whether the words of the affida-
vit are such that the Defendant ought to be called upon to an-
swer on the rule which Hughes has obtained against him ; the 
averments are that Hughes attended the Court and gave evi-
dence on Wednesday and Thursday, the 16th and 17th of this 
month in a depending action as a witness on behalf of the 
Plaintiffs, 

1892 

HUGHES 
v.  

HUBBARD. 

23 November, 
1892. 

28 November, 
1892.



 184

1892 

HUGHES 
v.  

HUBBARD  

SUPREME COURT 

that on Thursday, whilst in the gallery of the Court, the Defen-
dant and his wife threatened to beat him, and subsequently on 
the same day the Defendant, and others assisting him, did in 
fact beat him. It is said that the mover ought to have stated ar-
ticulately by affidavit the words actually used and the incidents 
that occurred in detail, so as to enable the Court to judge 
whether the words and incidents really meant a threat or some-
thing else, but the Court has no reason to assume that there 
was an extended series of words and incidents. It may have 
been and according to the information put before us it was 
only a bare statement to the effect “I am going to beat you to-
day,” or “I am going to give you a beating.” It is also said that 
the affidavit should show definitely that the threat was con-
nected with Defendant's position as a witness in a depending 
cause. But if a witness, who has just given evidence in a cause, 
is beaten whilst leaving the Court where he has given evi-
dence, or is threatened with a beating, which for purposes of 
argument stands on the same footing, we take it that the infer-
ence which prima facie would be put upon the threat or the act 
would be that it was connected with the giving of evidence, 
besides that we are not at all prepared to say that the Court 
would not be justified in using its extraordinary remedy to pro-
tect its precincts from being made a place of squabbling and 
disturbance even in respect of matters not connected with de-
pending causes. A witness is protected whilst in the Court or 
its precincts from attack, or threat of attack, whether the ag-
gressor's cause of quarrel be a new matter or an old; otherwise 
the freedom of bearing testimony which is so essential a fea-
ture in all our Courts of Justice might be most seriously en-
croached upon. The rest of the argument resolves into this that 
the mover has not negatived possible defences. It would have 
been better if the mover had said that the threat was without 
any provocation on his part, but bearing in mind that the rule is 
merely for the purpose of calling the accused into Court, where 
he can make a full answer, we cannot say that the want of 
negativing provocation which the law does not impute 
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to the mover, or other defences which may exist, is fatal to the 
Rule. Upon the whole, although the Court would be careful not 
to allow the extraordinary remedy by these proceedings to be 
needlessly or frivolously invoked, we yet cannot say that the 
preliminary objections which have been taken show grounds 
for discharging the Rule, and we overrule these objections and 
call upon the Defendant, if so advised, to show cause upon the 
merits. 

Hutson, for Defendant, read and put in affidavit by Defen-
dant directly denying all the alleged threats. 

Forshaw, for Plaintiff, adduced evidence. 
The Court held that the allegations were not sustained,  

and discharged the Rule. 

Attorney for Plaintiff, J. B. Woolford.  
Attorney for Defendant, J. A. Murdoch. 

1892 

HUGHES 
v. 

HUBBARD. 



 185
OF CIVIL JUSTICE. 

RODRIGUES, PETITIONER, AND GONSALVES, EXOR. 
OF RODRIGUES, REPORTER. 

Removal of Executor—Securing of estate—Procedure. 

Reporter had, under alleged power conferred by the Will of his 
Testator, invested money of the estate in his own business; he offered 
to invest the money as the Court might direct. Court ordered that this 
money be paid into the Registry. Reporter moved for filial order on 
Petition, and to suspend order for payment. 

Held.—Competent for Court to make over for securing estate; 
suspension of order refused. 

Semble.—Inheritance Ordinance, 1887, does not apply to pro-
ceedings to remove Executors. 

Petitioner, a beneficiary under Will of Rodrigues, prayed 
for removal of Reporter from office of Executor of Rodrigues’ 
estate, and for appointment of the Administrator General as 
substituted Executor, with authority to him to call on Reporter 
to account, and compel payment and delivery of the money 
and property of the estate. Reporter averred authority under 
Will of his Testator, to invest the funds of the estate in his 
business, but stated readiness to invest the moneys as the Court 
might direct. The Court (17th November 1892) directed 
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the Reporter to pay the money of the estate employed in his 
business into the Registry of Court. 

Dargan, for the Reporter, moved that a final order be 
made on the Petition, and that the order to pay into Court be 
suspended. The proceeding by Petition, Report and Counter 
Report is erroneous. The Inheritance Ordinance 1887 provides 
the proper method. Reporter is willing to invest, but it is 
anomalous he should continue Executor and the funds be taken 
out of his control. The Will confers authority to invest in Re-
porter's business. 

Hutson for Petitioner:—Reporter had full opportunity of 
being heard before the order was made. The procedure under 
the Ordinance of 1887 does not derogate from that under the 
Ordinance of 1855. The power alleged in Reporter to invest is 
matter of doubtful interpretation, and even if he has the power 
in terms of the Will, we deny that he has it under existing cir-
cumstances. 

Dargan in reply. 
Curia (CHALMERS, C.J., and SHERIFF, J.,) per CHALMERS, 

C.J.:—This Petition was presented on 23rd February 1892, and 
on the same date copy of the Petition and a notice to file a Re-
port, in terms of Section 222 of the Procedure Ordinance, were 
served on the Reporter. Report was filed on 9th March 1892, 
and Counter Report on 13th October, 1892. There is no objec-
tion to the form of the proceeding or any request by either 
party to be heard by Counsel throughout the papers. 

The prayer of the Petition is to remove Manoel Gonsalves 
(the Reporter) from his office of Executor under the last Will 
of Joao Rodrigues, deceased, and to appoint the Administrator 
General as Executor with authority to call on Gonsalves to ac-
count and to compel him, or the firm of Gonsalves & Co., to 
pay and deliver to him all money and property belonging to the 
estate. 

The Court on 17th November last made an order on the 
Reporter to pay into the Registry of Court the money of the 
Testator's estate invested in his business. This Order was 
served on 30th November last upon the Reporter. It has not 
been complied with, but yesterday Counsel for the Reporter 
moved that the Court should 
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make a final Order on the Petition after the parties shall have 
been fully heard, and that the Order of 17th November should 
be suspended, and Counsel for the Reporter and for the Peti-
tioner have been heard in this matter. 

The first point taken was that the proceedings were incor-
rectly taken as under the Manner of Proceeding Ordinance 
1855 instead of the Administration Ordinance 1887. The latter 
Ordinance has a quite different purpose, that being to enable 
persons in a fiduciary position to obtain the advice or assis-
tance of the Court in matters of administration, and contains no 
provision which appears to apply to the present proceeding. 
Even if it did contain some such provision it repeals no part of 
the Procedure Ordinance of 1855, and the objection on the 
point of form would be out of time, and even if it existed, 
might very well be deemed to have been waived. 

Then it is said as to the order to pay the money of the es-
tate into Court, that such an order cannot be made without an 
order being made at the same time for the removal of the Ex-
ecutor from his office, but there is no law for this. Averments 
in the Petition not contradicted in the Report show that prima 
facie the fund is at some risk, and it is abundantly within the 
Court’s jurisdiction in such cases, as an interim measure, to 
make order for securing the fund. Without any prejudice to the 
question of removing the Reporter, we make no suspension of 
the order of 17th November. 

The motion as to further hearing on the Petition with a 
view to a final order stands over in the meantime. 

Attorney for Petitioner, J. A. Murdoch.  
Attorney for Reporter, A. E. Messer. 
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LUARD v. FARNUM.—(BAIL COURT). 
Election Law—B.G. Constitution Ordinance—Qualification of Voter 

and of Candidate—Validity of return—Evidence. 

Person not on the Register of Voters, though otherwise qualified, 
not eligible for election as a member of the Court of Policy. Election 
of such person declared void. Electors not having notice of disquali-
fication, candidate having next highest number of votes not entitled 
to seat. 

Semble—Court bound by Register produced by Registrar. 

Petition of Edward Chauncey Luard of Plantation La 
Bonne Intention in the County of Demerara, in the Colony of 
British Guiana. The petition stated that the Petitioner voted and 
had a right to vote at an election, and that he claimed to have a 
right to be returned or be elected at the said election; that the 
said election was holden on the 12th, 14th and 16th January 
1892, when John Parry Farnum, William Elliott Lewis and the 
Petitioner were candidates, and the returning officer returned 
the said John Parry Farnum as having been elected; that the 
number of votes polled for the said candidates respectively as 
declared by the returning officer were as follows:—Farnum 
171, Lewis 18, and the Petitioner 165; that the said return and 
election of the said John Parry Farnum was and is an undue 
return and an undue election by reason of the said J. P. Farnum 
not being a duly qualified candidate, because at the time of his 
nomination as such candidate he was not entitled to vote at the 
election of a member of the said Court for any electoral district 
or division, his name not being on any Register of Voters for 
any electoral district or division; and the Petitioner prayed that 
it might be determined that the said J. P. Farnum was not duly 
returned or duly elected and that the return and election so far 
as respects the said J. P. Farnum, were and are null and void, 
and that it might 
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be determined whether and what person was duly elected and 
returned or whether the said return was void. 

Dr. Belmonte for the Respondent on preliminary objec-
tion:—The averments in the petition do not constitute a right 
of action in petitioner. The procedure here is the same as in the 
Supreme Court (s. 10, Ord. 26 of 1855). The Ordinance distin-
guishes between an election and a return (s. 99), the question 
of misjoinder thus arises, as the two questions of “election” 
and “return” are separate. (Cunning Parl. Law, ed. 2, 226; Rog. 
on Elect., 15 ed. 748). An election can only be undue through 
an act precedent. If it be taken that the want of qualification is 
an act precedent, then the same being known to the Petitioner, 
he is now estopped from raising it, (Cunning 60) especially as 
he allowed the return to take place without objection on his 
part at the time. (Cunning, 364-365; R. v. Dixon, 15. Q. B., 
33). Petitioner should have proceeded by way of quo warranto 
if he had any right. The return of the Returning Officer cannot 
be impeached on light grounds. (Brig & Cl. Elec. Man. 208) 
The return cannot be impeached under the paragraphs of this 
petition. (Brig & Cl., 326). 

Kingdon, Q.C., for Petitioner:—Election may be good and 
the return bad; but we maintain that both are bad and the 
ground that vitiates the election vitiates the return. The word 
used in the Ordinance is “or.” There are several Ordinances 
where the word used is “or,” and yet the party proceeding can 
bring a charge in both ways. s. 99 is taken from the Eng. Act 
31 & 32 Vic. c. 125, s. 5; Par. Elec. Act. 1868, and we have 
taken our form from the precedents in Leigh & La March El. 
Law, 402, and we added the alternative given in the local law, 
and conclude to the same form of prayer. (404-406 Rog. 1146, 
15 ed). We say that the election is undue. Webster says that 
undue means “not right, not legal, improper, as an undue pro-
ceeding.” B. v. Dixon is not in point as it was a case decided 
before the present Act, and the question of quo warranto does 
not apply (Leigh & M. 199). As regards the question of estop-
pel, it is simply a matter of proof whether we knew at the time 
of the voting that there was this disqualifica- 
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tion. Where the votes are given in good faith and it turns out 
that they should not have been given they may stilt be lost. 
(Rogers 663; Leigh & La M., 187). 

Belmonte in reply cites 17 & 18, V. c. 102. S. 5; Brig El. 
Man., 195; Cunning App., 584; Rogers, 1146; Leigh & La M., 
187. 

The Court calls upon the parties to proceed with the merits 
of the case reserving the objections. 

Kingdon, Q.C.:—We claim the election and return to be 
undue, (s. 13), the liability of Farnum under s. 15, having no 
bearing on the matter. If he had no right to vote then he cannot 
be elected (ss. 13, 56-7-8, 63-9). The list was finally settled (s. 
71). ss. 72 & 77 were observed, and we do not propose to go 
into the question of the discretion of the Returning Officer. We 
will prove that the Petitioner had a vote and did in fact vote. 

Evidence was taken and on the Registers being tendered as 
having been produced by the Registrar, Belmonte objected on 
the ground that the lists under s. 17 should be produced. 

ATKINSON, J.:—The books are admissible. 
The Registrar was asked as to where he got the in-

formation to make up the book, and on objection, 
ATKINSON, J.:—The question cannot be put. Section 71 

casts a duty on the officer and informs the parties where he got 
the information. The Court is bound to presume that the officer 
did his duty. This is an attempt to go behind the Register of 
Voters which is the document upon which the Returning Offi-
cer is to act. I am of opinion that the Register of Voters is con-
clusive in this Court, and that its correctness cannot be en-
quired into in these proceedings. Stowe v. Jowliffe, 9, L.R., C 
P., 734, (per Lord ELLENBOROUGH delivering judgment of the 
Court). 

Evidence was given that Farnum's name was not on the 
List of Voters. 

Belmonte on the merits:—This does not affect us, we sent 
in our name, and the Returning Officer if he did not consider 
that we were entitled to be on the List, should have put us on 
the List and marked the disqualification 
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after our name. No notice was given to those who voted that 
Farnum was disqualified. No grounds have been alleged and 
proved that the election was undue except the bare statement 
that it was undue. The election having proceeded and the Peti-
tioner not having raised the matter before and at the election, is 
estopped from objecting at this stage. 

The Returning Officer was put in the box to prove that the 
claim of Farnum was lodged at his office. 

Kingdon, Q.C.:—This falls within the decision of yes-
terday. The Court cannot enquire into the omissions and com-
missions of the Returning Officer who is given a discretion in 
these proceedings. 

Belmonte:—We only wish to prove that we sent our claim 
to be put on the List of Voters. 

ATKINSON, J:—I disallow this question. It comes within 
the previous rulings. I may point out that even if it were proved 
that the Respondent gave notice of his claim under s. 64, it 
would not prove that he was entitled to be on the List, because 
it is admitted he made no claim under s. 66, which, in my opin-
ion, was essential to his name being placed on the list of per-
sons claiming to be registered as voters. 

Kingdon, Q.C., replied. 
ATKINSON, J.:—The Petitioner, Luard, alleges that the 

election and return of the Respondent, Farnum, are undue by 
reason of the Respondent not being a duly qualified candidate, 
because at the time of his nomination as such candidate, he 
was not entitled to vote at the election of a member of the 
Court of Policy for any electoral division or district, his name 
not being borne on any Register of Voters for any electoral 
district or division, and the Petitioner prays that it may be de-
termined that the Respondent was not duly elected or returned, 
and that the election and return, so far as regards the Res-
pondent, is null and void; and that it may be determined 
whether any other and what person was duly elected and re-
turned, or whether the election was void. 

When the case was called the Respondent's Advocate said 
he had certain preliminary objections. The statements in the 
petition, he said, must be taken as averments 
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in a claim and demand, and they did not constitute a cause of 
action, or support the conclusion. I am of opinion that the 6th 
paragraph of the petition, which alleges that at the time of the 
nomination the Respondent's name was not borne on any Reg-
ister of Voters for any electoral district or division, discloses a 
ground upon which the Petitioner may pray to have it deter-
mined i that the Respondent was neither duly elected nor duly 
returned. 

It was next contended that the Petitioner had improperly 
asked in the prayer of his petition that not only the election but 
also the return should be declared null and void. A long argu-
ment was gone into to show that the election was a different 
thing from the return, which was not disputed on the other 
side, and which nobody, I imagine would be inclined to doubt, 
if the word “election” be confined to the selection of the par-
ticular candidate, the sense in which it was used by the Advo-
cate for the Respondent. In the more general sense the word 
“election” not only denotes the act of choosing, but connotes 
all the forms and observances which lead up to, accompany 
and follow after it, from the issuing to the return of the writ. In 
this sense the choice or selection of the candidate (that is the 
election of him) and the return of him, as so chosen or selected 
(that is, elected) are merely parts of the ceremonial constituting 
an election. From this point of view, it is plain that the Peti-
tioner might properly in one petition pray to have the election 
declared void on both grounds. 

But taking it, as contended for the Respondent, that the 
election and the return are two distinct things, it is said they 
cannot be joined in one petition, and that the joinder is enough 
to throw out the petition. No authority beyond bare assertion 
was given for this. Section 101 of the Constitution Ordinance 
was referred to. It says that on the trial of an election petition 
the procedure shall, as near as circumstances will admit, be the 
same, and the Judge shall have the same jurisdiction, &c, as if 
he were trying a civil action without a jury, and the witnesses 
shall be summoned and sworn as in the Supreme Court. A 
Judge in this colony does not sit alone with- 
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out a jury in Supreme Court cases, although he does in Inferior 
Civil Court cases. In either Court the Plaintiff may unite sev-
eral causes of action in his citation or claim and demand, if 
they belong to one class only, e.g. contract express or implied, 
although there may be two or more distinct transactions. That 
being so the Petitioner in this case may well join in his petition 
a claim to have the election of Farnum declared void, with a 
claim that the return be also declared void; both arising out of 
one transaction. The act of the electors in choosing the indi-
vidual is one thing, no doubt, and the act of the Returning Of-
ficer in making the return of the individual to the Governor is 
another, but the latter is so dependent upon the former that its 
validity of necessity depends upon the validity of the former. 
In some cases, of course, the return may be undue for various 
reasons, irrespective of the act of election, and there may in 
such cases be a petition against the return only, but here the 
return of the person as being the choice of the electors is good, 
if the person declared to be elected has been legally chosen. 
Put shortly, if the election is good the return is good; and that 
being so, it is manifest not only that the two may be joined in 
one petition, but that it would be highly improper as leading to 
a multiplicity of suits, which the law abhors, to bring them be-
fore the Court by two separate petitions. Hence it is not sur-
prising that when we look at the English forms we find, as 
pointed out by the Petitioner's Counsel, that the Petitioners 
pray as the Petitioner here prays that, it may be determined that 
the said * * * was not duly elected or returned. (Leigh and Le 
March, 402; Rogers, 1,146). 

The Respondent's Advocate went into an argument some-
what involved and confused, in which he contended that an 
Undue election under Sec. 100 meant one where undue influ-
ence had been used, and that, consequently, the Petition could 
not be entertained. But an election will be undue, i.e., illegal or 
informal, if there is a want of qualification in or a disqualifica-
tion of the candidate, just as much as if it had been obtained by 
undue influence such as bribery, treating, &c. Some of the very 
authorities quoted for him tell against the Respondent as to 
this. 
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The Respondent's Advocate further contended that the Pe-
titioner was estopped from raising this question, which was 
dealt with all through as one of disqualification, whereas it is 
really one of non-qualification. If a man has not the required 
property or income or is not on the register, he is “not quali-
fied” for election; while if he has those qualifications and loses 
them or is a Minister of Religion or a lunatic and so on, he is 
“disqualified.” It was said that the Petitioner, not having taken 
this objection at the nomination, was estopped. The question of 
the Petitioner's knowledge at the time arises. That being a mat-
ter of evidence, the objection was premature and was one, if 
available, to be taken on the merits of the Petition itself. 

It was also contended on the authority of The Queen v. 
Dixon (15 Q.B. 33), that the Respondent Farnum ought to have 
been allowed to take his seat and that proceedings by way of 
quo warranto should have been brought to unseat him. It is 
unnecessary to consider whether a writ quo warranto is issu-
able, or an information in the nature of a quo warranto is file-
able in this colony, or whether such a writ or information 
would be the proper process for unseating a member, because 
the proposition that the Petitioner Luard was bound to wait till 
Farnum had taken his seat has no foundation. The moment it 
became a question whether the Respondent was duly qualified, 
the Petitioner or any other of the persons mentioned in Section 
100 of the Ordinance had a right to raise it by way of an elec-
tion petition. 

At the close of the arguments on the preliminary objec-
tions I stated that I would hear the Petition on the merits, sub-
ject to the objections. I am of opinion that the objections can-
not be sustained. 

The preliminary objections having failed, it now remains 
for me to deal with the Petition on the merits. The Petition al-
leges, as has been stated, that the election and the return are 
bad because the Respondent, when nominated, was not duly 
qualified, his name not being borne on any Register of Voters 
for any Electoral district or division. It is admitted that the Re-
spondent possesses the requisite qualification as regards both 
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property and income; but it is proved that his name does not 
appear on any Register of Voters in the colony. I do not find 
this requirement in any of the English Statutes relating to Par-
liamentary Elections; but sub-Section 1 of Section 13 of the 
Constitution Ordinance is apparently taken from sub-Section 2 
(a) of Section 11 of the Municipal Corporation Act 1882, 
which, with the requisite changes, is the same as the local Sec-
tion 13 (1). It is enacted by Section 13 that “no person shall be 
“capable of being elected a member of the Court of Policy, or, 
“having been elected, shall sit or vote in the said Court, who—
“(1) is not entitled to vote at the election of a member,” &c. To 
be entitled to vote he must be registered,—for, by Section 56, 
subject to the provisions of the Ordinance, “every male person 
“shall be entitled to be registered in any year as a voter, and 
“when registered to vote at the election of a member.” As the 
Respondent was not registered, it follows that he was not enti-
tled to vote, and not being entitled to vote, it follows also that 
he was not and is not a person capable, in terms of Section 13, 
of being elected a member. 

If not capable of being elected for want of qualification, it 
follows, further, that he was not capable of being returned as 
elected, and, consequently the return is of no validity. 

It was, however, strenuously contended, that although the 
Respondent's name might not be on the Register of Voters, yet, 
as the Respondent possessed the property qualification, the 
absence of his name from the Register of Voters did not disen-
title him of the right he had as a person qualified to vote. It was 
not put in so many words, but the argument went to this, that 
the Respondent, being qualified as to property or income, or 
both, was entitled to all the privileges of a voter, although not 
on the Register of Voters. This contention was based upon the 
decisions in certain English cases: The Queen v. Dixon, 15, 
Q.B., 33, (1850); and Flintham v. Roxburgh, 17, Q.B.D., 44, 
(1886). It was characteristic that on Wednesday, the Advocate 
for the Respondent with an iteration somewhat wearisome, 
should have referred to and relied upon English authorities as 
supporting his 
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client's case, and that, on Thursday morning, having in his 
mind a case cited or something said on the other side the day 
before, he should have insisted that we were hound to look at 
the local law only, and could not draw upon the law of Eng-
land. At the same time he admitted that the English law could 
be referred to by way of analogy, and thus practically nullified 
his argument. 

In Dixon's case, an information in the nature of a quo war-
ranto, was brought against the Defendant for using and exer-
cising the office of Mayor of Carlisle. Lord CAMPBELL, C.J., in 
giving his decision said: “By Section 49 of Statute 5 and 6, W., 
“IV., c. 76, the Mayor is to be elected ‘out of the Aldermen 
“and Councillors’; and it is admitted that the Defendant was in 
“fact a Councillor when he was elected Mayor. He had been 
“legally a Councillor and had remained a Councillor for a year. 
“At the time of his election to be Councillor, he was entitled to 
“be, and in fact was on the Burgess roll. What objection is 
“there now to his being elected Mayor? A Councillor is eligi-
“ble. Section 28 points out circumstances under which no per-
“son shall ‘be qualified to be elected or to be a Councillor’; 
“one of these is, if the person ‘shall not be entitled to be on the 
“‘Burgess list of such Borough.’” But in the Constitution Or-
dinance (Section 13, sub-Section 1) the provision is not that 
the person to he capable of being elected shall be “entitled to 
be on” the List of Voters, but that he shall be “entitled to vote,” 
and to be entitled to vote he must, by Section 56, be registered 
as a voter, which Farnum is not. Great stress was laid upon the 
short judgment of ERLE, J., in this case: “I think that the quali-
“fication of a party to be Councillor is his being entitled to be 
“on the roll; and that the not being actually upon it is not deci-
“sive against the title.” The learned Judge merely states what is 
enacted by Section 28, which runs, “nor shall any person be 
“qualified to be elected, or to be a Councillor, or an Alderman 
“of any such Borough, who shall not be entitled to be on the 
“Burgess list of such Borough,” &c. He does not say what is 
contended for the Respondent, that if the person had not been 
on the roll when elected, although qualified, 
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he would have been duly elected. Neither is it possible for me 
to say, in the face of the provisions of Secs. 13 (1) and 56 of 
the Constitution Ordinance, that the Respondent, Farnum, al-
though duly qualified as regards property or income, not being 
on the Register of Voters, was either entitled to vote or duly 
qualified to be elected. 

In Flintham v. Roxburgh, it was held that a person who, 
though not qualified to be a Burgess, had been enrolled on the 
Burgess roll and was, therefore, entitled to vote under Section 
51 of the Municipal Corporations Act of 1882, was not thereby 
qualified to be elected a Councillor under Sec. 11, sub-Section 
3, which provides that every person shall be qualified to be 
elected and to be a Councillor who is at the time of election 
qualified to elect to the office of Councillor. In that case it was 
argued that being “entitled to vote,” he must be “qualified to 
“elect” within the meaning of the sub-Section, but the Court 
held that that was not so. In the present case, the converse 
proposition was advanced as flowing from that decision, viz., 
that the Respondent, Farnum, being qualified to be a voter, was 
entitled to vote and so to be elected, although not on the Regis-
ter of Voters. But in that case as pointed out by A. L. SMITH, 
J., the Statute draws a distinction between the right to vote and 
the qualification. Being on the Burgess roll the. candidate there 
was entitled to vote, and, as was also pointed out by the same 
Judge, for that purpose there was no power to go behind the 
Register, i.e., the Burgess roll. In this particular the authority is 
dead against the Respondent for whom it was quoted, and it 
does not help in other particular. In that case, if the candidate 
had not been on the Burgess roll, yet if he had been qualified 
to elect, that is, qualified as a Burgess to be on the Burgess 
roll, he would by virtue of the provisions of the sub-Section 
have been qualified to be elected. But no such distinction 
arises in the present case. By Section 13 (1) of the Constitution 
Ordinance the capacity for election is not made to depend upon 
whether the candidate is “qualified to elect,” but upon whether 
he is “entitled to vote,” because the sub-Section expressly 
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enacts that no person who is not entitled to vote shall be capa-
ble of being elected. 

I hold, therefore, that the election and the return of the Re-
spondent Farnum were undue and that both are void. 

By Section 100 (2) it is enacted that “At the conclusion of 
“the trial the Judge shall determine whether the member * * 
“whose return or election is complained of or any other or 
“what person was duly elected, or whether the election was 
“void.” The Section is imperative. It is taken word for word 
from the English Statute 31 and 32 Vict., 125, s. 11, sub-
Section 13. That being so, I think I may properly look to the 
English decisions for assistance in deciding whether any per-
son other than Farnum has been duly elected or whether the 
whole election is void. If the whole of the votes given for the 
Respondent Farnum must be treated as thrown away, then 
Luard will be entitled to the seat, he having the largest number 
of votes as between himself and the third candidate—there 
being no question as to the qualification of either. If the whole 
of Farnum's votes are not thrown away, then according to the 
English practice, the next inquiry is whether there is proof that 
enough voters have thrown away their votes by voting for him 
after notice of his disqualification, to reduce the number of 
votes recorded for him below those given for Luard. If there is 
such proof, then also Luard will succeed. If there is no such 
proof and the votes given for Farnum stand good, then the 
election must be declared void. There is nothing in the local 
Ordinance, as it stands, to guide me in arriving at a decision on 
these matters; but as the Ordinance is drawn from the English 
Acts it will be both safe and proper to follow the English deci-
sions in such cases. 

The question as to the throwing away of votes was dis-
cussed in Drinkwater v. Deakin (L.R. 9 C.P. 633). There the 
question was whether the candidate was disqualified as a can-
didate at an election at which he was found to have been guilty 
of bribery. The decision as to that is immaterial here; but in his 
judgment Lord COLERIDGE, C.J., has something to say about 
the meaning of the 
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word “disqualified” as used in election cases. “The word 
“‘disqualified’”, he says, “may be used in two senses at 
“least,—either to signify a person disqualified to be elected, so 
“that, although the great majority of the electors voted for him, 
“his election would be void; or to signify a person disqualified 
“to be a candidate, so that upon notice of the disqualification, 
“if the great majority of the electors voted for him his election 
“would he void, with this further consequence as regards the 
“electors that they would be held to have intentionally and de-
“liberately abstained from voting, and to have acquiesced in 
“the choice by the other electors of the other candidate, be-
“cause they would not do what alone could prevent such 
“choice,—vote themselves for a candidate duly qualified to be 
“one.” This appears to be an accurate statement of the law as 
regards the throwing away of votes by voters who have notice 
of the disqualification so far as I can gather from the cases, and 
I have looked at those which seem to have any bearing. It is 
difficult to understand at first sight how a person “disqualified 
to be elected” is to be distinguished from a person “disquali-
fied to be a candidate,” because it would seem that a person 
disqualified to be elected must be equally disqualified to be a 
candidate, and vice versa. But if by disqualified to be elected 
we understand “not qualified,” wanting the requisite qualifica-
tion, the difficulty disappears, because a person who never had 
the qualification cannot properly speaking ever be disqualified 
as a candidate. Thus the Respondent Farnum, not having regis-
tered, never was qualified to be elected, and therefore never 
was in a position to be disqualified. 

I may point out that although by Section 12 of the Consti-
tution Ordinance all the classes of persons named in the Sec-
tion are declared incapable of being elected, yet some are inca-
pable by reason of non-qualification, others by reason of dis-
ability. Of the former are those not entitled to vote, Section 13 
(1), and those not having the prescribed property or income, 
Section 13 (4); of the latter, those who are Ministers of Relig-
ion, Section 13 (2), or hold offices of emolument under the 
Crown or 
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Colony, Section 13 (3). Others may be disqualified for bribery, 
&c. (ss. 91-2-3). 

As regards the voters, I am of opinion that, whether a per-
son is incapable of being elected or incapable of being a candi-
date, if they voted without notice of the non-qualification or 
the disqualification their votes should stand good, I do not see 
why a voter, with notice that a person is non-qualified to be 
elected, or (as Lord COLERIDGE puts it, is disqualified to be 
elected) should be in any better position than one with notice 
that a candidate is disqualified. If in the latter case the voter is 
held to have deliberately thrown away his vote, why should he 
not be held to have done the like in the former also. In both 
cases he votes with his eyes open for a person not capable of 
being elected. Whether the Respondent was non-qualified or 
disqualified it is certain that the electoral body had no notice of 
the fact. I must say it strikes me as most extraordinary that nei-
ther the Respondent Farnum nor his mover and seconder, nor 
any of those who put him forward as their nominee, thought it 
necessary to inquire whether he was duly qualified. It is almost 
if not quite as extraordinary that his opponents should have 
taken it for granted that he was qualified, and that it was only 
after the poll had been closed that the defect was discovered. If 
either party was more to blame than the other it was the Re-
spondent and his friends. He and they were in duty bound to 
see before he became a candidate that he was duly qualified. 
Yet the Respondent's Advocate thought it becoming over and 
over again to abuse the Petitioner for not giving notice of a fact 
of which at the time of nomination or during the polling it is 
proved that he had no knowledge. The learned Advocate's con-
tention that because the Petitioner alleges in his Petition that 
the Respondent was disqualified for the reason stated, the Peti-
tioner must have known the fact on the nomination day is as 
puerile as the argument that the Petitioner is estopped thereby 
is baseless. 

As to the voters as a body it was practically impossible for 
them to discover this lack of qualification for themselves. They 
might, it is true, one and all, before the 
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nomination have gone to the Registrar's Office and inspected 
the Registers of Voters, and so discovered that the Respon-
dent's name was not on any of them; but, on and after the 
nomination day, that was impossible, because the several Reg-
isters were at that time in the hands of the different Returning 
Officers scattered over the colony; and it was of course by an 
inspection of all the Registers only that it could be ascertained 
whether Respondent's name was on any of them. In the same 
way it was impossible for any of the Returning Officers to find 
out this, seeing that each of them was furnished only with the 
Register of Voters for his particular district or division. It 
seems to me that the provision which requires the original 
Registers to be sent to the Returning Officers is extremely un-
desirable. What would happen if they were lost in transit? It is 
not so long ago that the English mails were lost out of the mail 
waggon. If I may venture here to suggest, I would say that the 
list of voters, as contained in the several Registers of Voters 
should be published in the Official Gazette as soon as the Reg-
isters are completed. The voters could then see for themselves, 
and the Returning Officers also, whether any particular candi-
date's name was on the Register. 

From what I have stated in the paragraphs immediately 
preceding, it is evident that the votes given for Farnum cannot 
be treated as thrown away, but that, having been given without 
notice, they must stand. There is not the slightest proof that 
any of the votes given for Farnum were given after notice of 
his disqualification. Hence the number of votes given for him 
remains as at the declaration of the poll, greater than those 
given for Luard. Consequently, although Farnum's election is 
void, Luard is not entitled to the seat. 

It may be well to explain more fully why. If any question 
had been raised as to the want of validity of any votes given 
for Farnum on the score that they were given after notice of 
disqualification, there must have been a scrutiny. There is not 
in the Constitution Ordinance, neither is there in the English 
Acts so far as I have been able to ascertain, any express provi-
sion as to 
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a scrutiny, although it is referred to in some of the latter as a 
thing that might have to take place. If any question is raised as 
to the validity of votes there must as of necessity be a scrutiny. 
Now as Farnum's votes would stand good if they were all 
without notice of the disqualification, the object of the Peti-
tioner in calling for a scrutiny would be, as regards Farnum's 
votes, to show that so many of them were given with notice as 
to reduce the total number of his good votes below the total of 
good votes given for the Petitioner. If the Petitioner succeeded 
in that, he as having the majority of good votes, would be enti-
tled to the seat. If not, neither he nor Farnum, the latter not 
being qualified, would be entitled, and the election would be 
void. 

I have had some difficulty in arriving at a decision on this 
second question which the Section requires me to determine, 
as the English decisions are not, or so it seems to me, alto-
gether consistent. However that may be, I have come to the 
conclusion, that as the case stands, neither the Petitioner nor 
any other person has been duly elected or returned, and I am, 
therefore, bound to declare the whole election void. 

As to the costs, it was said that I could not give costs as the 
Petitioner had not in terms, asked for them. But in the English 
forms which the Petitioner followed, there is no such request, 
it being, apparently, taken for granted that costs would follow 
the event. It is usual in petitions here to ask for costs, but I 
know of nothing to prevent the Court from giving costs even 
when not asked for. 

In the present case, if in any, I think costs should be given, 
because the Respondent, Farnum, has chosen to contest the 
matter, although he knew that he had not given notice to the 
Registering Officer, in terms of Section 66 of the Constitution 
Ordinance, of his claim to have his name inserted in the List of 
Voters, and thus done what was necessary to bring his claim 
before the Revising Barrister,—his first claim under Section 64 
having been disallowed by the Registering Officer. That being 
so, he knew, or, if he had been well advised, could not but 
have known, that even if he had been entitled to go 
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behind the Register, his election and return could not possibly 
be sustained. 

I therefore give costs against the Respondent. 
Attorney for Petitioner, G. W. Rinds. 
Attorneys for Respondent, J. A. Murdoch and J. B. 

Woolford. 
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TRUE'S EXECUTORS v. FORSHAW'S EXECUTORS. 
Attorney-at-Law—Retainer. 

By the law existing in this colony an Attorney-at-Law may not 
charge or contract for a retaining fee. 

Action for money had and received by Defendants’ Testa-
tor for use of Plaintiffs. The Plaintiffs averred that Defendants’ 
Testator, Mr. George Anderson Forshaw, then practising as an 
Attorney-at-Law in this colony, was employed by them con-
cerning a contract which had been made between their Testa-
tor, Colonel Clinton James True and Mr. Quintin Hogg, and 
concerning moneys due thereon; that moneys due on this con-
tract had been received for them and accounted for by Mr. For-
shaw, but that he had deducted a sum of $480 from the 
amount, keeping the same as a “retainer for advising the Ex-
“ecutors and otherwise.” They objected to this item, and asked 
for its refund, being however, willing to admit any portion 
thereof to be due by them which might consist of remuneration 
for specific services rendered to them by Mr. Forshaw as an 
Attorney-at-Law. 

The Defendants pleaded that the sum of $480 charged in 
the account was fair and reasonable for the work performed by 
Mr. Forshaw as the Attorney-at-Law and Agent of the Plain-
tiffs’ Testator and otherwise; that the Plaintiffs had acquiesced 
in the account rendered to them which contained the item ob-
jected to, and that they were not indebted. 

Dargan for the Plaintiffs, adduced evidence and contended 
that Solicitors or Attorneys-at-Law could not 

13, 14 Jany., 
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legally in this colony charge or contract for fees of the nature 
of retainers. 

Hutson for the Defendants, adduced evidence and relied on 
the alleged consent of the Defendants to the retainer in ques-
tion. 

Dargan in reply. 
Curia, per CHALMERS, C J.:—The question is whether the 

Court should under certain circumstances which have oc-
curred, order refund of a sum of $480 which was retained by a 
Solicitor out of certain moneys in his hands belonging to the 
Plaintiffs, as a covering fee for advising in the winding up of 
the estate of which the Plaintiffs are Executors. 

It appears from the evidence and from the averments in the 
records that the Will of the Plaintiffs’ Testator was prepared 
by the late Mr. Forshaw's firm, and after the Testator's death in 
December 1889, Mr. Forshaw was the Solicitor of the estate 
and did some ordinary business in that capacity. Later on, he 
carried through some monetary business, including the obtain-
ing payment of moneys due to the estate. In May 1889, an ac-
count of these transactions was delivered to the late Mr. Ben-
jamin Clarke, one of the Executors under the Will, who, with 
the consent of his co-Executor, Mr. Ross, transacted most of 
the business of the estate. In this account there was a debit 
item for $480 as “retainer for advising Executors and other-
“wise.” The account was handed to Mr. Clarke on 23rd May 
1890, with a letter from Mr. Forshaw in which the item in 
question is stated to be “to meet retainers, &c, in respect to the 
“closing of the estate as under the present circumstances a 
“great deal will have to be done by way of advice,” and the 
paragraph concludes “all litigious matter will have to be ar-
ranged for separately.” It appears that on the same day as the 
letter was delivered, Mr. Forshaw left the colony for England, 
but his partner Mr. Hinds (who it seems had in fact the princi-
pal charge of the business of True’s estate) remained in the 
colony and was able and willing to give all necessary advice 
and assistance to the Executors. It may be well to remark that I 
am only recognising the facts as put before us, not implying 
any opinion as to the validity of the partnership relation. Mr. 
Forshaw died 
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in England in August 1889, and in February 1890, True's Ex-
ecutors addressed a letter to the Executors of Forshaw's estate, 
questioning the charge of $480, and asking for a detailed ac-
count for the professional services of which it had been 
claimed. No such account has been rendered but a general ac-
count extending over the period from 8th January to 26th Au-
gust 1889. This account contains some detailed charges for 
professional services, but repeats the charge of $480 as for re-
tainer, &c. 

The answer (which contains some needless objections to 
the form of the claim) is, that the $480 is “fair and reasonable 
“for the work done as Attorney-at-Law and Agent for the 
“Plaintiffs’ Testator and the Plaintiffs at their request.” 

At the hearing the Defendants did not give evidence, ex-
cept to a slight extent, as to work done antecedently to the re-
tention of the sum in question, and it appeared that what was 
really intended was, that the money should be a fee in advance 
for services which it was expected would be required of the 
Solicitor in connection with the liquidation and settlement of 
True's estate, and which he undertook to perform. A question 
was made as to whether Mr. Clarke had agreed to the fee, and 
a witness was called who gave some evidence as to Mr. Clarke 
having sent him to Mr. Forshaw's office to ask for particulars 
of the services, Mr. Clarke not being satisfied with the item as 
it stood in the account, but this witness was so uncertain as to 
dates and other circumstances, that it was impossible to draw 
any clear conclusion from his testimony that the particulars 
were asked for previously to February 1890, when the Plain-
tiffs had placed their affairs under the advice of another Solici-
tor; and the effect of the evidence as a whole must be taken as 
being that there was an agreement with Mr. Clarke ; supposing 
that agreement to have been in its nature free from any inher-
ent objection. That is not necessarily the same thing as saying 
the Plaintiffs would be entitled to charge their bœdel with the 
onus of the agreement. A point of pleading also arose as to 
whether this agreement could be used to support the Defen-
dants’ plea, or whether there had not been a failure of proof of 
the plea. 
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But we have to go further and enquire as to the validity of 
the agreement. By the Solicitor's Act of 1870 (33 & 34 Vict., c. 
28), a Solicitor or Attorney-at-Law may agree with his client 
respecting the amount and manner of payment for any past or 
future services under proviso that the agreement shall be ex-
amined and allowed by a Taxing Master, and also under cer-
tain specific provisos as to the substance of the agreement. 
This Act was passed to modify the previously existing law, by 
which Solicitors and Attorneys were restrained from making 
agreements with their clients as to remuneration, whether for 
services in their strict character of Solicitors or Attorneys in 
relation to work done in judicial proceedings or in their wider 
line of employment as Advocates and conveyancers. This law 
of restraint as it existed previously to the passing of the Act, 
has been stated in stringent terms. Thus an agreement by an 
Irish Solicitor that he would employ a Solicitor in London to 
make a title to a fund in Chancery in England and afterwards 
obtain payment to his client getting 10 per cent, on the fund as 
his remuneration, was held incapable of being enforced, as 
being contrary to public policy. Strange v. Brennan, 15 Sim 
350. The Vice-Chancellor said it would be dangerous to say 
that there was any difference between this case and the case of 
a Solicitor agreeing to do the business himself and stipulating 
that he should have 10 per cent, on the fund. The decision was 
affirmed by the Lord Chancellor (COTTENHAM). 

Again in re Foster, ex parte, Walker, 2, de J. F. and J., 
150, Foster, a Solicitor, had taken an assignment of farming 
stock, &c, in security of moneys his client owed him for 
money paid to his use and for costs and charges for business 
done. Lord Justice Knight BRUCE stated:—“It was not compe-
“tent as I understand the law, for the Solicitor to take a security 
“or apply a security taken for the purpose of costs which might 
“be incurred at a later period. And Lord Justice TURNER stated 
“that the Solicitor was not in a position to enforce payment at 
“all of those costs which had been incurred subsequently to the 
“execution of the deed; he could not enforce it under the deed, 
“because the deed was 
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“invalid as a security for future costs; he could not enforce it 
“independently of the deed, because he had delivered no 
“signed bill of costs.” The law being thus against securing fu-
ture costs by a deed, the principle appears to apply equally 
against securing them by payment or advance of money. 
Again in Prince v. Beattie, 11, W.R., 979, there had been an 
agreement that in consideration of a Solicitor agreeing to in-
vestigate a claim, and if possible to establish the right of his 
client thereto, and also in consideration of some money ad-
vanced, the client was to pay the Solicitor 5 per cent, on the 
amount that might be recovered over and above his legal costs. 
KINDERSLEY, V.C., citing Strange v. Brennan, said it had been 
there decided that “it was against the policy of the law not 
“only that a Solicitor while acting as such, should take a pre-
“sent or gratuity from his client over and above the amount of 
“his costs, but that he should enter into any stipulation to be-
“come a Solicitor on the terms of getting a better benefit than 
“he would get by the costs which according to the rules of law 
“he was entitled to charge, and therefore, that being estab-
“lished, it must be held that the contract was illegal and ought 
“not to have been entered into.” And the Plaintiff was allowed 
to recover although there had been a settled account. O’Brien 
v. Lewis, 11, W.R., 518. was a case of the same nature as that 
just cited. There had been an agreement between a party and 
his Solicitors that if they could arrange a claim made against 
him he would give them a present of £300, besides paying 
them full costs. In a suit to recover, STUART, V.C., decreed in 
favour of the Plaintiff. The Lord Chancellor (WESTBURY) af-
firmed the petition for a re-hearing without calling for a reply. 
He said, “the case must be decided on the general principle 
“which had long been established on grounds of public utility. 
“The law treated the relation between Solicitor and client in a 
“peculiar manner. It had laid down certain rules and scales of 
“charges by which the services of a Solicitor were to be remu-
“nerated, and it was imperative on the Solicitor not to bargain 
“or permit his client to promise that any additional benefit 
“should be given beyond the legal remuneration * * *.” It was 
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“the duty of the Defendants to have said that the Plaintiff 
“should make no such promise, that they could accept no 
“such engagement * * the promise was good for nothing; it 
“involved no legal right or obligation, and it was the duty of 
“the Solicitors to prevent their client from making any such 
“promise at all * * * His Lordship did not order the £300 to be 
“returned to the Plaintiff for his individual merit, but because 
“it was his duty to uphold the general rule on consideration of 
“public policy.” 

Decisions in England of course do not declare the law of 
this Colony, but the law expressed in these and similar deci-
sions depends on principles equally applicable here as in Eng-
land, springing out of the very nature of the relation of Solici-
tor and client. I take the law to be the same here as regards the 
matter in discussion as it stood in England before the framing 
of the Solicitors’ Act. It has not escaped my consideration that 
in this Colony there is not so far as I know any tariff or scale of 
charges fixed by law for work done by Solicitors not immedi-
ately connected with business in the Courts, and perhaps at 
first view it might appear that as the law now stands that class 
of charges was left to freedom of contract. But that is not so. 
The relation between Solicitor and client is such that there can 
be no bargaining properly so called between them. There 
would of course be the implied promise to pay the fees fixed 
by law where fees are so fixed, or to pay a fair and adequate 
remuneration for work done where there are no legal fees, the 
amount of such remuneration being always capable of being 
ascertained by some third person. But an agreement to fix the 
amount in anticipation is incompatible with the relation of So-
licitor and client, for the Solicitor is bound to use his utmost 
diligence for the client's interests, and not at all for himself. At 
all events, he must be able to prove that his diligence to do the 
best for his client in bargaining with him has been as great as if 
in the capacity of his attorney he had been bargaining with a 
stranger. It illustrates this principle that the Courts have said 
that in transactions of sale and purchase where such occur be-
tween a Solicitor and his 
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client, the relation must for the occasion at least be terminated 
by the intervention of another Solicitor on behalf of the client. 
I am not now dealing with the case where the bargaining takes 
place as a preliminary to the inception of the relation; in the 
present case Mr. Forshaw was already Solicitor for True’s Ex-
ecutors when the agreement was made in anticipation of cer-
tain claims which it was believed would be brought against the 
estate and would require careful investigation and handling. 
But in whatever case, any bargain of the kind before us would 
be open to the objection that the parties were not dealing upon 
equal terms, the Solicitor having more or less special knowl-
edge of the nature of the business on which he would be em-
ployed and the kind of labour and skill he would have to be-
stow upon it while the other party would presumably have no 
such knowledge. It is corroborative of the views above stated 
that there has not been at any time so far as I am aware, a suit 
in this Court by a Solicitor to recover a promised retainer, and 
that the Defendants here in framing their plea seem not to have 
felt that they could use any different expressions from those 
appropriated to account for work which had been performed. 

There is not the slightest reason to suppose that the remu-
neration agreed on was in any way beyond a fair remuneration 
for the services Mr. Forshaw undertook to perform and would 
have performed, but for his premature and lamented death, and 
as was said in O’Brien v. Lewis not on the ground of any merit, 
but because it is our duty to uphold the general rule on consid-
erations of public policy we ought to hold that the agreement 
should not have been made. The conclusion of the Claim and 
Demand admits of the Defendants still rendering an account of 
services, and in the meantime sentence may be postponed. 

Sheriff, J., concurred. 
Attorney for Plaintiffs, J. A. G. C. Belmonte. 
Attorney for Defendants, J. B. Woolford. 
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PETITION BELMONTE FOR LETTERS OF DECREE.  

Execution Sale—Defective title. 
Execution was levied on immovable property in which the judg-

ment-debtor had interest, but the execution was not in accordance 
with the quantity of her interest or with her title. 

Held—Letters of Decree must be refused; Letters of Qualification 
also refused. 

Petition for Letters of Decree setting out that Petitioner 
had purchased East half of Lot 311, East Street, and paid pur-
chase money. The execution was on a sentence against Louisa 
Charles. In proceedings taken on behalf of Lydia Charles who 
had interest in the property, it was proved that although Louisa 
Charles was entitled as the wife of William Charles to whom 
she had been married in community of property to a pro indi-
viso half of the lot, she had no right or title to the divided half 
levied on. 

Hutson, for Petitioner maintained that as he had purchased 
the property as described in the conditions of sale in good 
faith, and had paid the purchase money, he was entitled, sim-
pliciter, to Letters of Decree for the property as so described. 
He cited the Procedure Ordinance, 1855, and Van Kinschott's 
Petition, 1881. Alternatively, Petitioner is willing to receive 
Letters of Decree under reservation of the rights of Lydia 
Charles and others, the children of William Charles, 

Curia (CHALMERS, C.J., and SHERIFF, J.,) per CHALMERS, 
C.J.:—This is a petition for letters of Decree for the East half 
of Lot 311, East Street, South Cumingsburg, proceeding upon 
averments such are usual in these proceedings, vizt., that the 
Petitioner on 6th July 1891, purchased this property at execu-
tion sale at the price of $400, which he has paid in full into the 
office of the Provost Marshal. These averments are supported 
by evidence, so that prima facie, the Petitioner would appear to 
be entitled to the Letters of Decree as prayed for. 
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But a petition for a Pro Deo Order to enable the Petitioner 
to oppose the sale was presented by one Charles William Dear-
love, which although not in time to affect the sale, has brought 
into question whether the Letters of Decree should be granted 
or refused, or granted under qualification. Dearlove's petition 
was referred to the Execution Debtor Mrs. Louisa Charles, and 
to Ophelia Charles the Executor of the will of William Charles 
from whom the right of Louisa Charles in the property levied 
on is derived, as well as to the present petitioner, Dr. Bel-
monte. Louisa Charles has reported, as has also Dr. Belmonte. 
The latter without expressly adopting Mrs. Charles's state-
ments, has referred in his report without dissent to the state-
ments he understood would be made by Mrs. Charles, and to 
the documents to be laid over by her. Dearlove has counter 
reported upon these reports. 

Upon these proceedings it has appeared that William 
Charles, the husband of Louisa Charles, bequeathed his right 
and title to the whole of lot 311 East Street, with the buildings 
thereon, to his wife Louisa for her life with remainder in estate 
of inheritance as follows, viz: To his son Prince Augustus the 
North-eastern fourth part, to his daughter Ophelia the South-
eastern fourth part, to his daughter Lydia, wife of Dearlove, 
the opposer, the Northwestern fourth part thereof, and to his 
daughter Diana the South-Western part thereof. Louisa Charles 
by act of repudiation after her husband's death, repudiated the 
bequest of life interest, and having been married to her hus-
band in community of goods became entitled to half his prop-
erty including a pro indiviso half of lot 311 East Street which 
appears in fact to have been the sole property of which he died 
possessed. These facts admit of no dispute, and as Louisa 
Charles was thus entitled at the time of the levy to only the 
undivided half of lot 311 East Street and not to the divided half 
of the lot, the levy which was made on the whole of the East 
half of the lot as the property of Louisa Charles was thus far 
clearly unwarranted by the title and invalid. 

But then it is further alleged that previous to the levy and 
contemporaneously with the repudiation, Louisa Charles had 
acquired right to the whole of the East half 
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of the lot through an amicable understanding arrived at be-
tween her and Ophelia Charles, the Executrix of the estate of 
William Charles, by which it was agreed that the East half of 
said lot was to be the share coming to the widow and the West 
half to be the share to which the estate should be entitled. Such 
an agreement made between the widow and the Executrix 
without the other heirs being parties to it, which is not alleged 
nor proved and on the contrary expressly contradicted, could 
not bind those heirs; it could not be supported on equitable 
grounds as it would have relieved the widow's half of the 
property of the debts affecting the community at the expense 
of the other heirs, and even if there had been no debts of the 
community the Executor could not partition the property by a 
mere private agreement with the widow. Such an agreement 
could not confer title even if the heirs had consented to it; until 
a division by transport had taken place, the widow's interest 
and title would be a pro indiviso one in the whole lot. 

Thus Louisa Charles the execution debtor was not in any 
view of the facts which have been put forward legally the 
owner of the half lot levied on for her debt, and held no legal 
title thereto. Levy and sale do not constitute a process of leger-
demain which in some mysterious way makes a bad or detec-
tive title into a good title. They simply take out of the execu-
tion debtor such and no better right and title than were vested 
in him. No one, I believe even says that the levy and sale per 
se have any further effect than this. The execution debtor here 
had in fact an interest and title in the undivided half of the 
whole lot. Although she had an interest in the divided East half 
of the lot, she had no complete title to that part on which she 
could operate in separation from the other persons in interest, 
and the levy on the divided East half must have been held bad 
in opposition and must be held bad in a proceeding for obtain-
ing Letters of Decree, if the foundation upon which the Letters 
of Decree are asked for is examined. 

There was a suggestion in the course of the argument, that 
the debt in respect of which the levy was made had been in-
curred by Louisa Charles in obtaining advances of 
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money, which money was used in paying debts due by Wil-
liam Charles and which were not due by the common estate. 
No steps have been taken towards proof of this and as the ac-
tion upon which the levy followed was instituted almost nine 
years after the death of William Charles, probability seem 
much against the claim having had this origin. But further ac-
cording to the tenor of the proceedings put in, the action was 
against Louisa Charles personally for a debt due by her per-
sonally; so that it seems hardly necessary to have noticed this 
suggestion. But it did not seem the petitioner had after all 
much confidence in being able to make out an executable title 
in the execution debtor. 

His principle contention remains however to be con-
sidered, and that was that having been purchaser in good faith 
at an execution sale, against which no process of opposition 
has been raised, and having complied with all the conditions of 
Hale incumbent on him, he is entitled to obtain Letters of De-
cree conferring title in absolute, terms notwithstanding any 
faults in the title of the execution debtor, or even—for the ar-
gument went as far as this—although it were shown that she 
had no title in the property whatever. The authority relied on in 
support of this position was the opinion of the majority of the 
Judges on the petition of Van Kinschott in 1881. Aside from 
any question as to the correctness or otherwise of that opinion 
it does not go to sustain the present contention. The question 
really at issue in Van Kinschott's case, was whether a pur-
chaser at execution sale was bound to show in limine, as a 
condition of obtaining Letters of Decree, that the execution 
debtor had title in the property sold and the nature and extent 
of the title. The opinion of the majority of the Judges was that 
the law did not require the purchaser to do this. But although 
the Court might perhaps assume where there had been an un-
opposed levy and sale under execution, that the property was 
that of the judgment debtor, and grant Letters of Decree with-
out further enquiry, it does not follow that the Court would 
grant the Letters where it is brought to its notice that the prop-
erty did not belong to the debtor or that it should grant Letters 
for the 
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plenum dominium when it is shown the judgment debtor had 
only a partial or incumbered interest. The Judges never said in 
Van Kinschotts case that such a result should ensue. On the 
contrary they made an express reservation of cases where 
fraud or irregularity might be brought to the knowledge of the 
Court, and surely it is a thorough going irregularity that land 
has been levied on as the property of the debtor whilst in fact 
she has only a pro indiviso interest therein along with other 
persons. 

It is said that the petitioner is willing to accept such a 
qualified title as may be appropriate to the circumstances. 
When we look at the form (A) given in the procedure Ordi-
nance for Letters of Decree it is obvious that the framers of the 
procedure contemplated that qualified rights might be granted, 
a well recognised instance of which is where property is trans-
ferred under reservation of lease-hold rights affecting it. But 
this is not such a case as might have been presented if the exe-
cution and sale had been well-founded in themselves and the 
error was only that of including some right or interest which 
ought to have been left out. 

The only title which could be granted would seem to be 
One in which the pro indiviso rights of the heirs not consenting 
were reserved, a title on which the Petitioner could not operate. 
But apart from the inherent impossibility of making a useful 
title, consistent with the interests involved, it appears that the 
levy and sale has so far transcended the actual interest and title 
of the debtor and they were unwarranted by law and cannot be 
considered as merely tinged by errors that could be cured by 
reservations in the Letters of Decree. As matter of expediency 
it would be most pernicious to allow creditors to levy on rights 
which their debtors did not possess, taking their chance of get-
ting such rights passed to them by Letters of Decree, and then 
when the errors were discovered allow the creditors to have the 
same benefit as if they had proceeded in an orderly way from 
the beginning. It does not appear that the creditor was misled 
by the debtor. We consider that there is not any feasible course 
but to refuse the petition. 

Attorney for Petitioner, J. A. G. C. Belmonte. 
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BLACK v. HAND-IN-HAND MUTUAL GUARANTEE 
FIRE INSURANCE COMPANY. 

Sale under Mortgage—Encumbrance—Stating grounds of Exception. 

When a Mortgagee or other creditor directs a sale by process of 
execution, having no notice of any encumbrance on the property, he 
is not liable under implied warranty. 

Section 34 of the Procedure applies where exception is taken to 
the whole cause of action. 

Plaintiff purchased at Execution Sale plantation Richmond 
Hill, cum annexis, sold at the instance of the Defendant Com-
pany in virtue of a sentence of foreclosure upon a mortgage by 
the owner of the plantation in their favour. After the Plaintiff 
had received possession, a notice appeared in the Official Ga-
zette that the plantation was about to be sold at execution, un-
der process, on behalf of the Receiver General, which notice 
was subsequently withdrawn. The Plaintiff paid the purchase 
money which was received by the Defendant Company. The 
claim of the Receiver General had accrued previously to the 
purchase of the property by. Plaintiff, but it was not averred, 
and did not appear, that either the Plaintiff or the Defendant 
Company had at the time of the sale, any notice of the claim. 
Plaintiff sued for a sentence decreeing the Defendant Company 
to pass a transferable title to the estate, free of all liabilities or 
incumbrances existing prior to the sale and purchase by her, 
and to hold her free of all proceedings on account of such 
claims, or alternatively for a sentence decreeing a cancelment 
of the sale and refund by the Defendant Company to her of the 
purchase money and all charges. The Defendant Company ad-
mitted all the material allegations of the Plaintiff, except an 
allegation that she had no notice of the alleged claim by the 
Receiver General. They pleaded by way of exception:— 

“That the Claim and Demand herein does not state “facts 
sufficient to constitute a cause of action”; 

11, 12 Jany., 
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“That even if all the allegations and statements of facts 
“contained in the said Claim and Demand were true, such facts 
“disclose no right in the Plaintiff, nor in any way show that it 
“is competent for her to maintain this or any action against the 
“Defendant Company in respect of the matters and things men-
“tioned in the said Claim and Demand.”  

On the first of these grounds they propounded absolution 
of the instance, and upon the second ground propounded “Tibi 
adversus me non competit actio,” concluding to a rejection. 

Dr. Belmonte for Plaintiff demurred to the peremptory ex-
ception in respect it did not state the grounds upon which it 
was taken as required by Section 34 of the Procedure Ordi-
nance. 

Solicitor General Kingdon, Q.C., for Defendant Com-
pany:—The grounds of the exception are stated in the only 
way practicable. We say that if the Plaintiff goes on and proves 
everything she has alleged, she would not after all be entitled 
to maintain this or any action, and would not get judgment. 

Dr. Belmonte in reply. 
Curia (per CHALMERS, C.J.):—Section 34 of the Pro-

cedure Ordinance is, that “an exception may be taken to “the 
“whole of the Claim and Demand or any part of the same, and 
“such exception must distinctly specify the grounds upon 
“which it is taken, and unless it do so it may be disregarded.” 
In this case exception is taken to the whole of the Claim and 
Demand; the necessity of specifying the grounds of exception 
applies equally whether the exception is total or partial. Ac-
cording to the reason of the matter, it is clear, the purpose of 
the rule is, that the Plaintiff may have notice of the points of 
law which are being taken against him; for one reason amongst 
others that he may withdraw his claim if it is untenable. In any 
exception that is capable of being argued as an exception there 
must be particular points of law involved, whether these are 
involved in the whole tenor of the Claim or particular parts of 
it, and these points require to be specified. We therefore con-
sider that the second exception is such, that the Court 
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must disregard it. The objection contained in paragraph 1 of 
the Exception and Answer is under a different footing. Under 
Section 49 of the Ordinance this objection is open whether it is 
expressly reserved in the Answer or not, and it may be argued 
in limine if the Defendant Company think it expedient to do so. 

Solicitor General Kingdon, Q.C., in support of the first ex-
ception:—There is nothing on the pleadings showing that the 
debt claimed by the Receiver General attaches to the plantation 
after it has been sold; the fact may be that the claim attaches to 
the proceeds of the sale. The Receiver General withdrew the 
proceedings and the Plaintiff has not been in necessity of tak-
ing any protective steps. Plaintiff is asking a guarantee against 
a claim which may never be made. There is nothing showing 
that she would not get Letters of Decree upon application, or 
that such a title would not be a sufficient protection. 

It is not alleged that the Defendant Company knew of any 
encumbrance on the property. An Execution Creditor has noth-
ing to do with giving title: that is given by legal process. Even 
in purchasing from the owner, the purchaser ought to make 
enquiry; a fortiori when he purchases at execution. 

Dr. Belmonte for Plaintiff:—It is not reasonable that we 
should receive a doubtful or encumbered title. The sale by the 
Marshal was on behalf of the Defendant Company; he sold by 
their authority. The purchaser had no means of acquiring 
knowledge of Crown debts affecting property. There is no 
Register of Crown debts. In Holland the Marshal would have 
to enquire into the title. Our Procedure has departed from that 
of Holland: Vander Linden's Instit., 490. It is an implied condi-
tion in offering property for sale, that the seller has power to 
sell free of incumbrances: if he has not that power, the sale is 
invalid. Sugden Vendors and Purchasers, 13th Edn., Ch. 10, 
sec. 3, No. 2, p. 320; also in Introduction, p. 5, and Nos. 15 
and 17, pp. 207 and 451; Voet 21, 1, 3; Grotius Bk. 3, Pt. 15, 
No. 5, Pt. 14, Nos. 6 & 8, Pt. 17, No. 3; Voet 4, 3, 2. 

The Mortgagee selling the mortgaged property was 
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virtually a Trustee with power of sale and liable to all the obli-
gations of a Vendor sui juris. There was no negligence on the 
Plaintiff’s part: not a scintilla of anything to put her on en-
quiry. 

Evidence oral and documentary was adduced.  
Solicitor General Kingdon, Q.C., in reply:—The point to 

be decided is whether the Plaintiff is entitled to have the sale at 
execution annulled because she says there is an adverse lien on 
the property. There has been no authority for this proposition. 
The whole of the argument related to the obligations of ven-
dors selling as owners, and not to sales at execution. A Mort-
gagee after foreclosure is, by the law of this colony, in same 
position as any Execution Creditor, except that he has a prefer-
ence over the proceeds of the sale. In fact the Plaintiff may 
have had full knowledge of the encumbrance.  

CHALMERS, C. J.—The Plaintiff avers that on 7th October 
1882, a first mortgage in favour of Defendants upon Pln. 
Richmond Hill was passed by the then proprietor, which mort-
gage was foreclosed upon 21st December 1889, and by the 
sentence of foreclosure the Mortgagor was condemned to pay 
to the Defendants the capital and interest due thereon, that in 
pursuance of this sentence the Defendants levied upon Rich-
mond Hill, and that the Provost Marshal in compliance with 
the Defendants' instructions and on their behalf sold the prop-
erty publicly with the formalities prescribed by law without 
opposition, the Plaintiff being the purchaser at the price of 
$3,800, the full value of the property. She avers further that 
she was put in possession, and on 20th May 1890, three 
months after the sale, paid the first instalment of the purchase 
money; that after this, she became informed by advertisement 
in the Official Gazette that under execution on behalf of the 
Receiver General the Provost Marshal would expose the prop-
erty for sale on 30th June 1890; that after this advertisement 
she was informed by another advertisement that the levy and 
execution sale on behalf of the Receiver General, were can-
celled and withdrawn; that after this, on the 17th August 1890, 
when the second instalment of the purchase money became 
due, the Provost Marshal asked 
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for payment, and she thereupon drew his attention to the levy 
which had been made on behalf of the Receiver General, and 
asked whether the Provost Marshal was ready to guarantee that 
she would obtain Letters of Decree, by which the property 
would be freed from all encumbrances or liabilities, mention-
ing especially liabilities of the nature of Crown debts claimed 
by the Government of British Guiana, to which the Provost 
Marshal replied that he was unable to give the guarantee; that 
afterwards upon the Provost Marshal obtaining a fiat to re-take 
possession of the property under Section 168 of the Procedure 
Ordinance, and upon demand from him, she on 3rd October 
1890, paid to the Provost Marshal the balance of the purchase 
money under protest and reservation of her right to contest the 
validity of the execution sale; she further avers that from the 
Provost Marshal's proceedings it is apparent that the property 
at the time she purchased it at execution sale was and still is 
held encumbered by an alleged debt in favour of the Govern-
ment of the colony, of which she had no notice or information 
when she became the purchaser, and further that the Crown or 
the Government have the intention to enforce the debt Upon 
these averments, and averments of certain propositions in law, 
and upon averments of previous request and notice to the De-
fendants, the Plaintiff asks for a sentence decreeing the Defen-
dants to give to her a full title of property freeing Plantation 
Richmond Hill of all encumbrances and lia-bilities existing 
prior to the date of sale, mentioning in particular, claims of the 
nature of Crown debts or otherwise which may have been due 
to the Government of British Guiana, and to indemnify her 
against all proceedings on the ground of any claim on the plan-
tation, or alternatively cancelling the sale of Plantation Rich-
mond Hill, made on behalf of the Defendants, and ordering the 
Defendants to refund to the Plaintiff the sum of $3,800, the 
amount of the purchase money paid by her and interest 
thereon, and to make good all losses and damages and costs. 
Plaintiff concludes with a general claim of relief. 

The Defendant Company by their answer maintain as 
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matter of law, that admitting all the averments on the claim 
and demand to be true, the Plaintiff is not entitled to either of 
the alternative remedies concluded for, or to any remedy 
against them. They also admit all the averments to be true ex-
cept the averment that Plantation Richmond, Kill was sold for 
full value, and that Plaintiff had no notice of the debt alleged 
to be due to the Government of the colony. 

Leaving aside the matter of value which was not deemed 
of importance on either side, there remained a question of law, 
subject however to the alternative hypothesis that Plaintiff had 
or had not notice of an encumbrance. It was maintained on the 
side of the defence that on either alternative the Plaintiff was 
not entitled to succeed. 

The Plaintiff adduced certain evidence in support of aver-
ments admitted by the defence. This was irregular, but no ob-
jection being taken was allowed to proceed. This evidence 
showed that an encumbrance on the property arising under the 
Road Ordinance 30 of 1856, had been in existence at the time 
of the purchase by the Plaintiff, thus supplying an averment as 
to date not appearing on the pleadings. No attempt was made 
to support the averment, that the Plaintiff had not notice. It is 
unsatisfactory when a hearing upon averments which in them-
selves raise matters of law going to the root of an action is en-
cumbered by evidence being given incompletely; and we 
should have called on the Plaintiff at least to exhaust her evi-
dence before going further, if we were not sure that there are 
sufficient materials for disposing of the case as it stands. Let it 
be taken, as the most favourable case for the Plaintiff that she 
had not notice of the encumbrance. It must be also taken as 
part of the case that the Defendant Company had no notice, 
there being no averment or attempt to show in any manner that 
they had notice. The Plaintiff has stated in her claim as a 
proposition in law that the vendor of an immoveable property 
is bound to give the purchaser on his paying the purchase 
money, an unemcumbered title of the property, and that in case 
it appears that the property is encumbered with a debt or lien 
of which the 
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purchaser at the time of the purchase has no notice, the sale 
ought to be set aside, and the purchaser relieved therefrom, 
with all its consequences. Some of these expressions are too 
broadly stated to serve without qualification as a correct expo-
sition of the law on this subject, but supposing the law to be as 
stated in the case of sale by the owner of the property, there 
was a complete failure to bridge the distinction between that 
case and the case really in issue, where the sale is not by the 
owner, but by a person who never was, or professed to be 
owner, but held a lien or hypothec over the property and was 
empowered to sell by a decree of the Court, and who has sold 
in that character. There was not even an attempt to bridge the 
distinction. Not a single authority was quoted to show that the 
sellers in the two cases are bound by similar obligations, or 
that the rights arising in the two cases were similar. Now the 
situation in the two cases is very different. He who sells as 
owner guarantees, if he does not stipulate to the contrary, that 
he can and will give the purchaser a valid transferable title, and 
also that there are no preferent liens on the property which will 
cause the purchaser to be evicted after he has got his title. But 
the vendor who sells as authorized by judicial process gives no 
such guarantee. The purchaser must be taken as knowing the 
law, and he knows that such a vendor has merely got a nexus 
over the property which he can put in operation by sale, but 
nothing more. He has no jus domini in re, and is not in a situa-
tion in which he is bound to know of any other lien or nexus on 
the property except that one under which he has acted. This is 
the position of the mortgagee under our law. The property does 
not pass to him, but merely a lien; by foreclosure, he gets a 
sentence for the amount of his claim with liberty to proceed 
against the property in execution. In virtue of this sentence he 
instructs a levy and sale by the Provost Marshal. He is in the 
same position as any creditor who has levied execution on the 
immoveable property of his debtor, except that he has a prefer-
ence over the proceeds of the sale by virtue of his still subsist-
ing lien. There is no ground on which he 
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should be held to guarantee that the property is free from en-
cumbrances and the maxim caveat emptor applies. I need not 
say that we are not dealing with the case of a seller at execu-
tion having knowledge or notice of an encumbrance and not 
communicating it. Such a case is not averred and in no way 
arises in this action. 

Not only was there no authority cited which supports the 
position maintained by the Plaintiff, but there is clear authority 
to the contrary. Voet Bk. 21 tit. 2 No. 5 dealing with the ques-
tion quid, si evictæ sint res ex decreto judicis solemniter dis-
tractæ? says interim tamen quotiescunque extra ordinem evic-
tio rerum sic traditarum domino pristino conceditur, emtori 
evictio vel per venditorem qui sponte vendidit, vel per debi-
torem in cujus liberationem pretium cessit, quin et quandoque 
per creditores, quibus pretium solutum,praestanda foret, hac-
tenus sattem ut pretium ad emtorem revertatur; cum iniquum 
sit ut illud sine notabili emtoris culpa in lucrum cedere vel in-
iquo possessori vel creditoribus aut debitori. Quæ ut apertius 
intelligantur, considerandum, creditorem vel jure communi 
pignora vendere vel jure creditoris. Si jure communi id est rem 
tanquam suam propriam distraxerat, et non tamquam pignori 
sibi obligatam, perinde emtori de evictione tenetur, ac si rem 
plane alienum nullo pignoris jure sibi devinctam alienasset * * 
* * Sin jure creditoris, id est, ut talem, quæ ipsi pignoris vin-
culo tenebatur, ob evictionem pignoris a tertio factam emtoris 
non tenetur, &c. The passage is founded on Matthaeus de Auc-
tionibus Bk 1, Cap 16, Nos. 16, 17, 18 and Cap 14 Nos. 5, 6. It 
were too long to transcribe much from Matthaeus: I shall only 
give one short sentence:—Quod se creditores bona ex decreto 
Prætoris distrahant aut rei judicatæ executor ea proscribat 
neutri de evictione tenentur p. 164. 

With these observations I am of opinion that the Plaintiff 
has not in this action shown any grounds on which she could 
obtain a sentence against the Defendant Company in the first 
alternative concluded for. It may be remarked that there is no 
question about her getting a valid title. So far as appears she 
would by the instrumentum addictionis (Letters of Decree) get 
the title which was in the Mortgagor, and as mortgages are 
passed 
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like transports before the Court after examination by the Offi-
cers of Court of the Grantor’s title, and as moreover the Mort-
gagor’s title is not impugned in these proceedings, it may be 
taken that Plaintiff would get a good title. The real question 
(under the first alternative) is whether the Defendants are to be 
liable by reason of an alleged lien attaching by operation of 
law to the land with the constitution or accruing of which it is 
not said or shown that the Defendants had any concern or 
knowledge. This question is clearly to be answered in the 
negative. 

As regards the sentence proposed in the second alternative, 
I consider that even if there were circumstances which would 
ground a restitutio in integrum such a sentence would be pre-
mature. There has been no eviction. Voet Bk. 21, lib. 2, No. 1, 
thus defines eviction: Evictio est rei nostræ quam adversarius 
justo titulo acquisivit per judicem facta reparatio. Even in the 
ordinary case of a sale by a vendor as owner, the vendor could 
not be called upon to make good his warranty on a mere threat 
of eviction, although probably he could be required by the pur-
chaser to join in defending his rights. Here, if we take it that 
the Crown could evict at will (which we would hardly do even 
upon a full admission to that effect in pleadings) it is in ar-
bitrio of the Crown's advisers whether the right will be en-
forced. So long as that is the case, the Court would not give a 
remedy which would only be appropriate, if appropriate at all, 
when eviction had actually taken place. 

I may remark that it appears from the proceedings put in 
that the plantation was inventorised, with cultivation, and is 
described in the conditions of sale as with cultivation, but it 
does not appear whether the extent of ground cultivated was 
sufficient to bring it within the technical meaning of a planta-
tion in cultivation as laid down in the procedure, or conse-
quently whether the steps taken subsequently to the sale were, 
or were not in accordance with the procedure. But I do not see 
that the substantial result of the present action could thus be 
affected. I consider there ought to be absolution of the in-
stance. 

SHERIFF, J.—I wish to make the following remarks in 
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order that my individual view of the case may be recorded. I 
am of opinion that there is no analogy between sales by own-
ers, and sales effected under judicial process. I am further of 
opinion that in the latter case there is nothing equivalent to an 
implied, much less express warranty of title on the part of the 
person at whose instigation the sale by the Marshal is set in 
motion. Both parties are to be assumed as dealing at arms 
length, and the only ground on which such a transaction may 
be challenged is fraud, either in the active form of a suggestio 
falsi or in the passive form of a suppressio veri. In the case 
before us no such allegation is either laid or proved. A Mort-
gagee when realising his security, in effect says to the Mar-
shal—sell the security that I hold such as it may be. If it subse-
quently turns out there was some latent flaw or unsuspected 
lien not within the knowledge of the Mortgagee at the time 
when the property was exposed for sale, I fail to see that the 
sale is vitiated thereby. I should be sorry to think the law was 
otherwise, as it would in my opinion tend to paralyse or at any 
rate hamper business transactions of every day occurrence. 
With respect to that portion of the decision of the learned 
Chief Justice which deals with the effect of eviction, it must be 
understood that I neither assent nor dissent therefrom. No evic-
tion is alleged to have taken place, it may never happen, and 
until such an occurrence actually does take place, I prefer de-
ferring a consideration of what the effect thereof might be. I 
concur in thinking that the Defendants are entitled to an abso-
lution of the instance with costs. 

Attorney for Plaintiff, J. A. G. C. Belmonte. 
Attorney for Defendant Company, G. W. Hinds. 
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In re VANIER,* INSOLVENT—RECEIVER GENERAL v. 
BLACK'S EXECUTOR. 

Insolvency Ordinance, 1884—Rule 25 of 2nd Schedule—Expunging 
Proof—Administrator General interfering. 

Per Curiam (diss. CHALMERS, C.J.):—It is a condition precedent 
for the Court entertaining a motion by a Creditor to expunge a proof 
that 

* See ante vol. I., pp. 92, 324.
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evidence be given that the Administrator General has been asked and 
has declined to interfere. 

Per CHALMERS, C.J.:—The declinature of the Administrator 
General to interfere, is matter of procedure, not of jurisdiction, and 
the condition is satisfied if it appears that he had notice of the pro-
ceedings and opportunity of interfering, and did not do so. 

Even if there was irregularity in the absence of formal declina-
ture, the proceedings ought to have been saved under Rule 261. 

Claims were filed by the Receiver General and by Black's 
Executor upon the estate of Vanier, deceased, in insolvency. 
The Administrator General admitted both claims and ranked 
the claim of Black's Executor as preferent to all other claims, 
including that of the Receiver General. The Receiver General 
moved to reverse the decision of the Administrator General in 
so far as it ranked the claim of Black's Executor preferently. 
Black's Executor at the hearing of this motion proposed in 
terms of notice he had previously given, to adduce evidence 
showing that the claim of the Receiver General was invalid 
and ought to be expunged. The Receiver General objected to 
this evidence being given, and the Judge decided that it could 
not be given in the bearing of the motion then depending. 
Thereafter, the motion of the Receiver General having been in 
the meantime adjourned, Black's Executor moved the same 
Judge (SHERIFF, J.) that the decision of the Administrator Gen-
eral on the claim of the Receiver General should be reversed or 
annulled, and that the claim be expunged from the list of 
claims against the estate of Vanier. The Receiver General took 
preliminary objections to the hearing of this motion, and after 
taking time to consider, SHERIFF, J., gave the following judg-
ment and order :— 

The heirs of Black are moving for an order to expunge 
from the list of claims, proof of the claim of the Colony against 
Vanier's estate. On the motion coming on, certain preliminary 
objections were taken by the Attorney General and argued on 
both sides. One point is whether the motion is, or is not out of 
time. This depends on the construction to be placed upon Sec-
tion 119 of the Insolvency Ordinance. It is not necessary, how-
ever, to decide 
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this point as I prefer to base my decision on the broader 
ground, viz: Whether under all circumstances of the case, the 
Court has jurisdiction to entertain the motion.  

The more attentively the scope of the Ordinance and rules 
are considered, the more obvious does it appear that the inten-
tion of the legislature is that the Administrator General or the 
Assignee shall in every case in the first instance investigate 
and enquire into all proofs and adjudicate thereon. The appel-
late jurisdiction specially conferred upon the Supreme Civil 
Court must be construed strictly, because apart from the Ordi-
nance, the Court has, in Insolvency matters, no jurisdiction. 
The heirs of Black are anxious to impeach the validity of the 
decision of the Administrator General in admitting proof of the 
claim of the Government. Under these circumstances it ap-
pears to me, looking at Schedule 2, Rule 25, that it is impera-
tive on the movers to establish by evidence that the Adminis-
trator General has been applied to, to expunge proof of the 
claim objected to, and that he declines to interfere. Rule 23 of 
the same Schedule clearly shows the course to be adopted by 
the Administrator General when of opinion that he has erred 
by improperly admitting a proof. It follows from these two 
Rules that the admissibility of a proof must in the first instance 
be challenged by a dissatisfied creditor upon application to the 
Administrator General, and that this Court cannot entertain a 
motion which contravenes the foregoing Rules by ignoring the 
Administrator General. For anything that is known to the con-
trary, the mover may be able to convince the Administrator 
General that the proof of the disputed claim was “improperly 
admitted.” Be that as it may, he must be approached in the first 
instance. That has not been done, and the motion cannot there-
fore be entertained. Costs to the opposer. 

The following order was made:— 
The Court having heard Dr. Belmonte as of Counsel for 

the Mover, and the Attorney General, Carrington, Q.C., as 
Counsel for the Colonial Receiver General, dismisses the mo-
tion with costs. 

From this judgment, Black's Executor appealed to the Full 
Court. 
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Dr. Belmonte for Appellant:—Our application to expunge 
the Receiver General's proof was in order. The matter was be-
tween the Administrator General and the Receiver General. 
We came in as a third party to secure our position, and that 
was to be done by showing that the Receiver General had no 
valid claim. If the Receiver General had not sought to injure 
our position, we were satisfied with that in which the ranking 
had placed us. There is no procedure for taking us before the 
Administrator General. No rule directs us to apply to the Ad-
ministrator General. 

Attorney General Carrington, Q.C., for the Respondent:—
It is the duty of every creditor who has filed in insolvency, to 
watch the filing of other claims which may militate against his 
suit. Black's Executor must have seen that the Receiver Gen-
eral's claim was adverse to his claim, and ought to have chal-
lenged it. He did nothing. As soon as we found his claim was 
ranked preferent to ours we applied under Rule 24, then our 
opponent asked the Court to expunge our claim under Rule 25. 
That Rule gives the Court power to hear the Creditor under the 
condition that he had first applied to the Administrator General 
and he had declined to interfere. The policy of the law is that 
all questions as to admission or rejection of claims shall first 
be decided by the Administrator General. 

Dr. Belmonte in reply:—We had no interest to attack the 
Receiver General's claim until he sought preference over ours. 
Rule 25 applies to Creditors who are interested in expunging a 
claim. If we are not allowed to give the proposed evidence, the 
effect would be that we would be shut out from opposing the 
motion of the Receiver General for preference 

ATKINSON, J.:—In this case the Administrator General, in 
his capacity of Administrator General, admitted a mortgage 
claim filed by him as the duly substituted Executor of Black as 
preferent over a claim filed by the Colonial Receiver General 
on behalf of the colony. 

The Colonial Receiver General gave notice of motion to 
the Administrator General that the Supreme Court would be 
moved to reverse his decision in so far as the 
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decision rejected the claim filed by the Colonial Receiver Gen-
eral as not being preferent over the claim filed on behalf of the 
estate of Black. 

Upon this, Farnum—being in terms of the decision of the 
Judicial Committee of the Privy Council the duly constituted 
Executor of Black—served notice on the Colonial Receiver 
General and on the Administrator General that he intended to 
ask the Supreme Court, for reasons alleged in the notice, to 
expunge the claim filed by the Colonial Receiver General from 
the list of claims filed with the Administrator General in pur-
suance of the Insolvency Ordinance, 1884. 

This, Farnum's notice, necessarily had to be first con-
sidered by this Court, because if the Colonial Receiver Gen-
eral's claim ought to be expunged, as alleged by Farnum, there 
would be no need to inquire whether that claim ought, as al-
leged by the Colonial Receiver General, to have been admitted 
as preferent to the claim made on behalf of Black's estate. 

At the hearing, however, a preliminary question was raised 
as to whether this application by Farnum to expunge the Colo-
nial Receiver General's claim will lie at all. 

The solution of this question depends upon the con-
struction of Rules 22 to 26 of the second Schedule of Ord. 22 
of 1884, which relate to the “Admission or rejection of Proofs” 
by the Administrator General or the Assignee. 

Rule 26 may be at once dismissed, as it merely enables the 
Administrator General to administer oaths. 

Rule 22 enables the Administrator General or the Assignee 
to examine the proofs, &c, and to admit or reject in whole or in 
part, as the case may require—and directs either of them, if he 
rejects, to state in writing to the Creditor the grounds of the 
rejection. This Rule, it is evident, in no way enables a dissatis-
fied Creditor to move the Supreme Court to expunge the claim 
of another Creditor. 

Rule 23 enables the Administrator General or the As-
signee, if he thinks a proof has been improperly admitted, to 
apply to the Court, after notice to the Cre- 
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ditor, to expunge the proof or reduce its amount. This Rule, it 
is also evident, does not apply to Farnum, because he is neither 
the Administrator General nor the Assignee. 

Rule 24 enables a creditor, who is dissatisfied with the de-
cision of the Administrator General or the Assignee in respect 
of a proof, to apply to the Court to reverse or vary the decision. 
Farnum's motion, however, is not to “reverse or vary” the deci-
sion on the claim, but to “expunge” the claim, itself, upon 
which the decision was given. 

If, under this Rule, the decision of the Administrator Gen-
eral or the Assignee were reversed or varied, that would not be 
equivalent to an expunging of the claim. The claim would still 
remain on the list as a claim with which the Administrator or 
the Assignee had had to deal; whereas, if it were expunged 
from the list, neither would be required to consider it at all. 

It follows, therefore, that the only Rule under which Far-
num's motion can come, if under any, is Rule 25. That Rule 
says, “The Court may also expunge or reduce a proof upon the 
“application of a Creditor, if the Administrator General or As-
“signee declines to interfere in the matter, or in the case of a 
“composition or scheme upon the application of the Debtor.” 

Farnum's application herein is an application of a Creditor 
to expunge a proof. But before this Court can entertain such an 
application, the condition precedent is, by the Rule, that the 
Administrator General or the Assignee has declined to inter-
fere in the matter. The Administrator General only, is in ques-
tion here, and there is neither allegation nor proof either that he 
has been asked to interfere or has declined to do so. This con-
dition precedent not having been fulfilled, the jurisdiction of 
this Court does not arise and, consequently, Farnum's motion 
cannot be sustained. 

It has been suggested, however, that the Judge before 
whom the matter originally came should have sent the mover 
to the Administrator General to ascertain whether he would or 
would not interfere, and then to come back to the Judge for his 
decision. Such a suggestion seems 
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to me to be futile. The mover could only legally approach the 
Court in the first instance after he had. fulfilled the condition 
precedent. If the mover had not fulfilled that condition prece-
dent, his motion would, necessarily, be bad ab initio. No in-
quiry thereafter made by the mover of the Administrator Gen-
eral, and no answer made by the latter, could cure the original 
defect. The Administrator General might, at this stage, say he 
declined to interfere, but the Court could make no order, the 
motion itself being bad in its inception. 

Farnum by his Counsel has blundered. It was not for the 
Judge, neither is it for this Court to act as Farnum's legal ad-
viser and suggest what he ought or ought not to do in order to 
endeavour to make his motion valid. The Judge was, and this 
Court, is bound to hold himself and itself entirely aloof from 
any such position. The duty of the Judge and of this Court is to 
entertain a motion if by law it ought to be entertained, to dis-
miss it if by law it is not in a position to be entertained. 

I am of opinion that Farnum's motion in this matter must 
be dismissed with costs. 

SHERIFF, J.:—I regret that, constituted as this Court is, I 
am called upon to express an opinion on a decision of my own 
which comes before the Court by way of appeal. As my col-
leagues, however, take different views, it only remains for me 
to say that I fail to see why the order appealed from should not 
be affirmed, and I rely on the same reasons I gave in my writ-
ten decision in the Court below. I consider that the application 
to, and the refusal by, the Administrator General under Sched-
ule 2, Section 25, is tantamount to a condition precedent, and 
that the onus of establishing this is on the mover, and that if 
this is not proved, the motion must fail. 

CHALMERS, C.J:—There were filed in this insolvency two 
claims by the Receiver General on behalf of the colony of Brit-
ish Guiana, the one for $8,954.58, the other for $1,012, both 
claims being as alleged for fees due to the colony received by 
Vanier on account of the colony which should have been paid 
by him through the Accountant of Court to the Receiver Gen-
eral, and had not been so paid. There was also filed a claim on 
behalf 
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of the Executor H. M. A. Black, deceased, in respect of a 
mortgage held by the estate of his Testator over certain im-
movable property. The amount in the mortgage has not been 
stated. 

The Administrator General admitted the claims of the col-
ony and also the claim of the Executor of Black for the full 
amounts stated in each, and ranked these claims as preferent to 
all other claims, but rejected the claims of the colony to be 
ranked preferent to the claim of Black's Executor. 

On the 28th of March 1890, the Receiver General gave no-
tice of motion to reverse the decision of the Administrator 
General in so far as the decision rejects the preference claimed 
for the colony claim over the mortgage claim. A notice was 
addressed to the Administrator General of British Guiana as 
representing the state of Abraham Vanier, deceased, and 
served on him. A duplicate of the notice and of the documents 
relied on were also served on Mr. Farnum as Executor of the 
will of Black. Prior to the hearing of this motion the Executor 
gave notice to the Receiver General that he would at the hear-
ing adduce oral evidence, and prove certain facts stated in the 
notice. The object of this proposed proof was to show that the 
claims of the Receiver General were not in law valid claims, 
and that they ought to be ejected or expunged. At the hearing 
of the motion Counsel appeared for the Executor and moved to 
adduce be evidence shadowed out in his notice; The hearing of 
he proposed evidence was opposed on the part of the Receiver 
General, and the Judge who presided in the Bail Court ruled 
that as the Executor had not as a Creditor applied to the Ad-
ministrator General under Rule 25 of the second schedule to 
the Insolvency Ordinance, 1884, to expunge or reduce the 
proof and had not applied to the Court under Rule 24 of the 
same schedule to reverse or vary the decision of the Adminis-
trator General, such decision was binding and could not—at 
any rate in that motion—be questioned, and that evidence 
which impeached or tended to impeach the status of the claim 
of the Receiver General as an admitted claim was then inad-
missible. There has been no appeal from this ruling. 
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The decision was given on 21st June 1890, and the further 
hearing of the Receiver General's motion to declare the prefer-
ence of his claim was postponed until 27th June. On that day 
previous to the sitting of the Court the Executor served on the 
Receiver General and on the Administrator General a notice of 
motion that the decision of the Administrator General admit-
ting the claims of the Receiver General on behalf of the colony 
should be reversed or annulled, and that the claims should be 
expunged from the list of claims against the estate of Vanier, 
and declared not to be legal or valid claims against that estate. 
The reasons of the motion are sec out in detail in the notice, 
and are in effect that the admission of the Receiver General's 
claim was erroneous in law and fact, that the Receiver Gen-
eral's claim is not actually due and owing to the Receiver Gen-
eral, and that the Receiver General has no right of action there-
for, and there are denials of the several allegations on which 
the claim and its alleged preference over the mortgage claim is 
said to be founded : there are also averments by way of avoid-
ance of the effect of the Receiver General's averments suppos-
ing these to be sustainable as facts. Preliminary objection on 
behalf of the Receiver General was taken to the hearing of this 
motion. The learned Judge before whom the motion came to 
be heard upheld the objection, and stated the ground of his de-
cision in a written judgment delivered upon 26th July 1890. 
From this decision Black's Executor has appealed. 

The ground of decision as stated is that no jurisdiction has 
vested in the Court to entertain the motion inasmuch as under 
Rule 25 of the 2nd Schedule of the Insolvency Ordinance, 
1884, it is imperative on the mover to establish by evidence 
that the Administrator General has been applied to expunge the 
proof of the claim objected to and that he “declines to inter-
fere,” and that evidence of such an application and declinature 
has not been adduced. 

I believe that many of us who have been engaged in con-
struing this Insolvency Ordinance have been reminded of a 
saying which contains much truth—that easy writing “makes 
hard reading.” The Ordinance which as 
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to most of its provisions is almost a copy of the English Bank-
ruptcy Act of 1883 omitting however, some portions of that 
Act, contains a good many provisions that are “hard to be un-
derstood”; and the Rules around which the present controversy 
has centered certainly partake of this character. I shall state the 
conclusion which after a good deal of searching and delibera-
tion, I have arrived at respecting the question raised in this ap-
peal. 

Besides other powers conferred by the Ordinance by Sec-
tion 91, the most ample powers are given to the Court “to de-
“cide all questions of priorities and all other questions whatso-
“ever whether of law or fact which may arise in any case of 
“Insolvency, or which the Court may deem it expedient or nec-
“essary to decide for the purpose of doing complete justice or 
“making a complete distribution of property in any such case.” 
The Court has of course also the inherent jurisdiction of con-
struing and ascertaining the meaning of the Ordinance in its 
several provisions, and the jurisdiction to give effect to any 
existing laws relating to Insolvency outside of the Ordinance 
which may be in force in the Colony. By Section “36 it is en-
“acted that with respect to the mode of proving debts, the right 
“of proof by secured and other creditors, the admission and 
“rejection of proofs and the other matters referred to in the sec-
“ond schedule the rules in that schedule shall be observed.” 
These rules thus constitute a procedure in accordance with 
which the jurisdiction of the Court with regard to matters dealt 
with in the rules is to be exercised, but are not to be construed 
as taking away or derogating from any of the express enact-
ments of the Ordinance. 

I assume that the matters brought before the Court in this 
appeal have been correctly dealt with up to the order appealed 
from. I concur in the view that as to the proof of debts, admis-
sion or rejection of proofs in whole or in part the Administrator 
General (or Assignee) has the position of a tribunal of first in-
stance. That involves that where a claimant asks that his claim 
be ranked as preferent to other claims, the Administrator Gen-
eral (or Assignee) should decide in the first instance on the 
ranking. But after exercising 
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his power of admission or rejection of claims in whole or in 
part, his further powers in this matter are very limited. If he 
thinks that a proof has been improperly admitted he may apply 
to the Court to expunge the proof or reduce its amount. (Rule 
23). He may apply on his own motion, or if moved to do so by 
a creditor. If a creditor moves him he will exercise his discre-
tion whether he will comply with the request or not. But I do 
not find that he has any further jurisdiction concerning the re-
jection or admission of claims; he has no power to reverse, 
vary or cancel any decision he has given; that lies with the 
Court (Rule 24). If the Administrator General (or Assignee) 
then will not on the request of a creditor move the Court to 
expunge or reduce a proof, what can the creditor do? He may 
himself apply to the Court to expunge or reduce. The precise 
words of the enactment which has been said to regulate this 
matter are,—(Rule 25):—“The Court may also expunge or re-
“duce a proof upon the application of a creditor if the Admin-
“istrator General (or Assignee) declines to interfere in the mat-
“ter.” These expressions I admit, are somewhat vague; but 
with very great respect for the opinion of the Judge who pre-
sided in the Bail Court, I do not think they imply—they cer-
tainly do not express—a necessity that a creditor in applying to 
the Court shall give evidence of an antecedent formal applica-
tion to the Administrator General asking him to move the 
Court, and of his declinature to do so. It is not said that the 
creditor shall first apply to the Administrator General, and in 
making such application a sine qua non of his qualification to 
come to the Court it appears to me that the learned Judge has 
imposed a procedure which Rule 25 itself does not impose. It 
appears to me that the utmost meaning of the qualification in 
that Rule is not to impose proof of a formal request to and re-
fusal by the Administrator General as the condition of the 
creditor proceeding, but to secure that the Administrator Gen-
eral (or Assignee) shall in these cases have opportunity of 
making or joining in the application himself to the Court if he 
chooses, and that all that is necessary is that the Court shall be 
satisfied that he has had that opportunity 
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and does not desire to avail himself of it. A man declines to 
take part in a matter when having had full opportunity of doing 
so he does not take part. Of course, he may decline upon an 
express request being made to him, but there may be declina-
ture de facto without a formal request, and the Rule here does 
not say that there shall be a formal request. The Administrator 
General besides having been notified of the motion by the Re-
ceiver General to vary his decision upon which the motion to 
expunge the Receiver General's proof was engrafted was also 
notified of the latter motion in abundant time for him to have 
made himself dominus litis if he had so chosen. I think his not 
doing so was evidence of his declining to interfere sufficient to 
satisfy the terms of the rule. I even doubt whether it could have 
been intended in any circumstances to place the proceeding to 
expunge a proof even when instituted by the Administrator 
General, so entirely in the control of the officer that it must be 
carried to a final conclusion without a creditor who might wish 
to come in at his own expense being permitted to do so, for 
otherwise there would be no security that the matter was pre-
sented to the Court from such creditor's point of view, and it is 
contrary to first principles that any one who desires should not 
be at liberty to be heard upon a matter in which he has material 
interest. If this is so the ground for holding antecedent formal 
request and declinature to be indispensable is further nar-
rowed. Further, if Rule 24 enables a creditor to move, to re-
verse, or vary a decision of the Administrator General in such 
way as to effect any other claim than his own—and it seems 
that the Receiver General is moving under this Rule to take 
away the preferent ranking assigned to the appellant’s claim—
it is difficult to see that the appellant as a creditor could not 
move to reverse the decision on the Receiver General's claim 
in toto, and by this motion the appellant could obtain all that 
he wants. 

But even if it were necessary to have proved a formal ap-
plication to the Administrator General and his declinature I do 
not think the motion should on that account have been dis-
missed. Under Rule 261, the proceeding was not of non-effect 
unless the Judge so directed, and 
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the absence of the required proof would only have been ground 
to postpone the motion until the formal application to the Ad-
ministrator General had been made and he had declined. At all 
events I think the Judge would only take the course of treating 
the proceeding as void, if there was some judicial reason for 
doing so, and none has been suggested. The justice of the case 
ex facie was, in my opinion, that there should be an examina-
tion into the allegations of the appellant. I consider that the 
appeal ought to be sustained. 

Attorney for Appellant, J. A. Murdoch. 
Attorney for Respondent, F. Abraham. 
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Re J. D’ABREU.—(BAIL COURT.) 
Insolvency Ordinance 1884—Meeting of creditors—Adjudication. 

Quaere: Whether a debtor can be adjudged insolvent if the Ad-
ministrator General reports that no creditors attended meeting of 
creditors. 

A receiving order against J. D'Abreu was made on his own 
petition on 29th March 1892, and his examination fixed for 9th 
April. On that day, the Administrator General reported that no 
creditors attended the meeting fixed for 8th April. Under 19th 
sec. of the Insolvency Ordinance 1884, if “the creditors do not 
“meet, the debtor shall be adjudged insolvent.” The same pen-
alty is attached under the 136th Rule: “Where no creditors at-
“tend at the time and place appointed for the first meeting.” 

Administrator General:—The section and rule show that 
the adjudication must take place, and is imperative under the 
Ordinance. 

ATKINSON, J.:—Under the 1st schedule Rule 24, where 
there is not a quorum of creditors present at first meeting the 
first meeting shall be adjourned. 

Administrator General:—The Rule speaks simply of a 
quorum, not if the creditors do not meet at all. 

ATKINSON, J.:—In re Crawford, 17th July 1889, the Ad-
ministrator General reported that no creditors met, and it was 
there held that “if there be no meeting 
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“of creditors at the first meeting, the same shall be adjourned 
“by the Administrator General, and that adjudication of Insol-
“vency cannot take place because the creditors do not meet, 
“and that the adjudication can only take place on the ground 
“that the creditors do not meet if they do not meet at the ad-
“journment.” This case seems to me to be the same position as 
that, but I will see my brother SHERIFF about it. 

Dargan for debtor:—We do not object to the adjudication, 
and ask that the adjudication take place. 

Fiat. 
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GONSALVES v. GOULD. 

Summation to comply with sentence. 

Where a sentence orders Defendant to pass transport or pay 
value, Plaintiff cannot elect whether he will take transport or the 
value. 

Plaintiff obtained sentence against Defendant to pass 
transport or pay value. Defendant offered to pay the value and 
costs, but Plaintiff refused and he requested specific perform-
ance. 

Dargan for Plaintiff:—This is a summation to comply with 
a sentence in Inferior Civil Court under 170th Sec. of M.P. 
Under 27th Sec. of Inferior Court Ordinance 1856, we ob-
tained that sentence in the alternative, and Defendant has ten-
dered us the assessed value of the land and the costs which we 
refused, as We contend that if the Defendant is in a position to 
pass transport, he is bound to do so, and the Court is bound to 
make order for specific delivery if we prove this, (137th Sec. 
M.P., 1855. Snell's Eq., 3rd Ed., 526). The title to the land is in 
Defendant. Our house is on the land. 

Brown for Defendant:—Plaintiff should first of all exhaust 
all the means the law allows him; he has not obtained fiat, and 
the value proved as that of the dominium has been tendered 
with the costs. It is in our option to pass transport or pay value. 

ATKINSON, J.:—This is a summons under Section 176, 
Ordinance 26 of 1855, calling upon the Defendant to comply 
with a sentence of the Inferior Court of Civil 

3 May, 1892. 
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Justice condemning him to pass transport of a certain piece of 
land to the Plaintiff, or in default thereof to pay to the Plaintiff 
$80, its value. 

The sentence was given in pursuance of Section 27 of Or-
dinance 2 of 1856, which enacts that in suits for the recovery 
of any specific chattel, the “sentence shall be pronounced in 
“the alternative for delivery of the chattel or for payment of 
“the value, and the Plaintiff shall be at liberty to proceed in the 
“same process of execution for such delivery, and in default of 
“such delivery, then for such payment. In suits * * * for a 
“transport of any land, the value of such land shall be proved, 
“and sentence shall be pronounced and be executable in the 
“like manner.” 

The Plaintiff contends that, although the sentence is in 
terms alternative, the Defendant, if he is able, is bound to pass 
the transport, and it is only in case he is not able that the Plain-
tiff is to resort to the alternative clause and compel him to pay 
the value. The Defendant on the other hand, insists that the 
sentence being in the alternative, he can, at his option, either 
pass the transport or pay the money. It was stated at the Bar 
that the amount and costs had been tendered and refused, the 
Plaintiff being anxious to get the land. 

I am unable to construe the Section in the way suggested 
by the Plaintiff. To do so would be, in effect, to insert words in 
the Section which are not there—as if it read, “sentence shall 
“be pronounced in the alternative for delivery of the chattel or, 
“if the Plaintiff is unable to deliver it, for payment of the 
“value.” I need hardly say that it is not competent for me to do 
anything of the kind. 

I may point out that, by Section 137 of Ordinance 26 of 
1855, “the Court or a Judge may, upon the application “of the 
Plaintiff in any action for the detention of any “chattel, order 
the return of the chattel detained without “giving the Defen-
“dant the option of retaining such chattel, upon paying the 
“value assessed.” It is difficult to see how the power here 
given to “a Judge” could be exercised except in an action in 
the Inferior Civil Court, and, if the present had been an action 
for 
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the return of a chattel, the question might have been raised as 
to how far that power is or is not restricted by the provisions of 
Section 27 of Ordinance 2 of 1856; although after sentence the 
application would have been too late. But the question in the 
present case being not for the return of a chattel but for the 
transport of a piece of land, the provisions of Section 137 have 
no application, even assuming that they do apply to the case of 
a chattel in the Inferior Court. 

It is to be regretted that there is not some such provision in 
the Inferior Court Ordinances as its absence may tend to work 
hardship if not injustice, as will happen in the present case if 
what was stated at the hearing be true. The mere nominal value 
of the land, as a piece of land, in no way represents its value to 
the Plaintiff by reason of its situation—his house standing 
partly upon it. Whether the Plaintiff could successfully oppose 
the transport of the land to any other purchaser, or could re-
cover damages for the special injury he has sustained, or has 
any other remedy against the Defendant, are matters which are 
not before me. All that I can do is to deal with the present mat-
ter according to the law as I find it. 

I dismiss the motion, but without costs. 

1892 
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MILLER v. CRAIGEN. 
Wrongful determination of Lease.—Damages. 

The leading principle in assessing damages for breach of contract is 
to place the injured party, pecuniarily, as nearly as possible in the 
same position as if the contract had been performed. 

Action for breach of a contract of lease. Defendant leased 
land to Plaintiff who entered and held possession. Afterwards 
Defendant evicted Plaintiff and resumed possession and pre-
vented his use of the land. Defendant admitted the lease and 
Plaintiff's possession thereunder, quoad ultra denied the causes 
of action and pleaded in justification in respect of breaches by 
Plaintiff of the covenants of the lease, for which breaches he 
also claimed in reconvention. 

Dargan for Plaintiff adduced evidence, after which 
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Hutson for Defendant withdrew the pleas in defence and 
the claim in reconvention. 

After this the evidence was directed solely to the ascer-
tainment of the damages. 

Curia (CHALMERS, C.J., ATKINSON and SHERIFF, JJ.,) per 
CHALMERS, C.J.—Plaintiff claims $4,000 as damages and 
compensation for wrongful and injurious acts done by Defen-
dant. Defendant leased to Plaintiff Plantations Fairfield and 
Hibernia for six years, from 1st April 1888 to 31st March 
1894, at the rent of $15 per month, under which lease Plaintiff 
entered into possession and occupied the land as a cattle and 
grazing farm, also letting out a portion to cultivators as provi-
sion land. Plaintiff's occupancy continued until 3rd July 1889, 
when it was terminated by Defendant who then entered upon 
and took possession of the land, depriving Plaintiff of the fur-
ther use thereof. Plaintiff also alleges that Defendant seized his 
goods and cattle to the value of $1,000, and also assaulted and 
beat him. Defendant admitted the lease and possession there-
under, but pleaded in denial of all the other allegations of the 
Plaintiff and also in justification of his entry on the land and 
ouster of the Plaintiff and claimed in reconvention in respect 
of various alleged breaches by Plaintiff of the covenants of the 
lease; but after some evidence had been given it was admitted 
on the part of the Defendant that he was liable in some dam-
ages on account of his wrongful determination of the lease and 
eviction of Plaintiff, and he offered to consent to a sentence for 
$300 with costs, in full of all claims, withdrawing his claim in 
reconvention. 

His offer was not accepted by the Plaintiff, and the evi-
dence proceeded, but was directed solely to the ascertainment 
of the damages due to Plaintiff, that being the only matter re-
maining in issue. Evidence was given as to a number of differ-
ent items in respect of which the Plaintiff claimed compensa-
tion. 

We have assessed the damages on the ordinary principle in 
breaches of contract, that is, we have endeavoured to place the 
Plaintiff as nearly as possible in the same situation as if the 
contract had been performed. The evidence placed before us 
was not such as to justify a 
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finding of damages any way approaching the amount claimed, 
but upon a careful estimate of the several elements our award 
is much larger than the amount which was offered at the bar. 
We assess the entire damages at $977. The Plaintiff will also 
have costs. 

Attorney for Plaintiff, J. B. Woolford. 
Attorney for Defendant, G. W. Hinds. 
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ADMINISTRATOR GENERAL (DA COSTA'S ESTATE) v. 
FARNUM & CO. 

Wrongful intermeddling—Hypothec—Licence determined by Insol-
vency—Tort in partnership. 

Defendants advanced money to the owner of a Match Factory to 
assist him to procure machinery for the same, stipulating for a lien 
over the machinery (and buildings if possible). Afterwards an in-
strument of hypothec was executed giving Defendants right to enter 
and seize machinery, but not to hold possession of, or work the Fac-
tory. Defendants took and held possession of the Factory and did acts 
in control of the working, the owner not preventing them. The owner 
became insolvent; Defendants continued to hold and work the Fac-
tory, which took fire while being so worked and was destroyed; neg-
ligence was not averred. 

Held—Defendants are liable for the loss. 

Permission or licence to use property is avoided ipso jure by the 
owner being adjudicated insolvent. 

The Administrator General being prohibited by law from carry-
ing on any business of an insolvent except under certain conditions, 
cannot in absence of such conditions authorize a third party to do so. 

A partner held liable for torts by co-partner in the partnership 
business. 

Action against Pierre Jacques Willems and John Barry 
Farnum, carrying on business in co-partnership under firm of 
Farnum & Co. Averments that the Defendants wrongfully took 
and held possession of buildings and machinery known as the 
La Penitence Match Factory, belonging to the estate of Da 
Costa an Insolvent, and wrongfully carried on therein the busi-
ness of making sulphur matches, well knowing such business 
to be dangerous and likely to cause the premises to take fire, 
and that whilst the Defendants were thus wrongfully in posses-
sion 
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and carrying on the business the premises were destroyed by 
fire and wholly lost to the Plaintiff. Defendants besides deny-
ing the Plaintiff's averments in fact and their sufficiency in 
law, pleaded that they were badly sued inasmuch as Willems 
was partner en commendite and not liable. They also pleaded 
that they had a lien on the machinery, the same having been 
imported by and at the expense of Farnum for behoof and on 
request of Da Costa; that when Da Costa became insolvent 
Farnum was in possession of and working the Factory, and 
having filed a claim as secured creditors on the estate, they 
offered to deliver the Factory to Plaintiff upon his dealing with 
the security Defendants held upon the machinery in the man-
ner prescribed by law; that the Plaintiff neglected and delayed 
to deal with the security; that Farnum was obliged to carry on 
the business to prevent loss, and that, while the business was 
so being carried on, the premises were accidentally destroyed 
by fire. In Replique Plaintiff traversed the pleas of the Defen-
dants and maintained that the lien was invalid, 

Belmonte, with him Dargan for Defendants on relevancy: 
We are said to have kept possession of property without a title; 
in other words, to have done a wrong. A firm not being a per-
son cannot do a wrong; wrong is quasi criminal. It is not al-
leged that the partners severally have done a wrong, or that one 
of them has done a wrong in such circumstances as to make 
the firm liable. It is not admissible to ignore the individuality 
of the wrongdoer and come directly upon the firm. In any view 
the action is not maintainable against Willems as partner en 
commendite, and the whole must fail. Cited Lindley on Part-
nership, p. 149; Van der Keesel, p. 707; Arbuckle v. Taylor, 3 
Dow, 160; Norton v. Hargreaves, 4, Barn. & C. 223. 

Solicitor General Kingdon, Q.C., with him Hutson, for 
Plaintiff: The restriction of Willems’s liability if it exists is 
badly pleaded by way of exception. This action is not against a 
firm as it is assumed on the other side. It is against individuals. 
They are described in the rubric as trading together; that is to 
save redundancy in the claim. The Defendants have separated 
in defence. 
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There may be a judgment against one and in favour of the 
other, and that being so the whole argument falls. 

Dr. Belmonte in reply. 
Curia, per CHALMERS, C.J.:—In Ross v. Little & Co. the 

effect of absolving one of several partners was considered. It 
was a suit for breach by a firm of a contract. The Plaintiff 
treated his claim as a partnership liability against three persons 
in virtue of their being partners of the firm which committed 
the breach. Sproston, one of the partners sued, had entered the 
firm subsequently to the alleged breach, and there had been no 
assumption by the new firm of the old liabilities of the previ-
ous firm. There was an exception of misjoinder as to Sproston, 
and also one of obscurus libellus both of which the Court held 
to be established. There were some other exceptions, which 
were not sustained. This opinion was intimated on 21st July 
1883. The Court did not immediately give absolution, but al-
lowed Plaintiff to consider what he would do, so as to put him-
self in a position to proceed. On 25th July the Court absolved 
Sproston, his non-liability being clear beyond possibility of 
being implicated through any amendment, but allowed Plain-
tiff further time as he said he would amend. In December 1883 
the case was again moved before the Court. Plaintiff had on 
31st October 1883 filed a paper in which he stated he would 
not amend, but proceed with the action against the two remain-
ing partners as they were sued in the pleadings. These Defen-
dants moved for absolution. After full argument the Court de-
cided that the course proposed by Plaintiff would not be 
proper, pointing out that whereas the suit as laid was against a 
firm existing at the commencement of the suit, the suit in 
which Plaintiff proposed to proceed would be one not against 
that firm or any existing firm, but against a firm which had 
existed some time previously to which different liabilities 
might attach and different defences might be available than in 
the case of the firm which had been sued and had pleaded; the 
continuing Defendants would have been in fact members of a 
firm which had not been sued, and had not answered, and with 
whom issue had not been joined. The Court would not allow 
the action to 
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proceed without giving the continuing Defendants opportunity 
of making such further answer as they desired in the new state 
of circumstances. Up to this time there had been no attempt to 
remedy the obscurities and defects in the statement of the case, 
which this Court bad pointed out in July previously. Under all 
these circumstances the Court still did not absolve, but allowed 
the Plaintiff an option of proceeding by way of amendment, 
fixing however a definite time within which he was to make 
his election. All this was done in conformity with the spirit of 
the Procedure Ordinance as we construed it, and also with spe-
cific provisions which it contains—the effect of which is that a 
proceeding is to be sustained if possible rather than destroyed. 
Finally, an amended claim and demand was filed on which the 
instance was ultimately absolved upon a different ground. The 
Judges who took part in the last mentioned decision are not 
now in the colony. 

The course which was taken in these proceedings clearly 
shows that even in a case of wrong issuing out of contract al-
leged to have been done by a firm, the Court did not consider 
absolution of all the partners to be an inevitable consequence 
of the absolution of one of them. 
The present case which alleges wrong independently of con-
tract is manifestly less strong in the direction of absolution, for 
such wrongs are several as well as joint, and the Plaintiff might 
have elected to sue one only of these partners. There is a clear 
exposition of the English law on the subject by TINDAL, C.J., 
in Petri v. Lamont, 1 Carr. and Marsh, p. 95, substantially the 
same as it is understood in this Court. Adopting the view of the 
law acted on in Ross v. Little, and assuming that this is an ac-
tion against the Defendants for a liability qua partners, the ab-
solution of both would not follow as of course upon the abso-
lution of one either ab instantia or a lite. We therefore allow 
the demurrer to the exception. This of course does not in any 
way hinder the Defendant Willems from showing his non-
liability in respect of the contract in part set out in the answer 
when he proves it as part of his case in defence. 

The case was tried on the merits on 29 February, and 1, 2, 
3,14,15,16, 17, 28, 29, 30, 31 March 1892. 
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Solicitor General Kingdon, Q.C., for Plaintiff:—Our case 
is that there was wrongful taking and holding possession of the 
Match Factory, and working thereof by Defendants, resulting 
in a fire by which the property was wholly destroyed. As to 
Willems, we say he is liable as being a partner since the whole 
of the acts of which we complain were done in pursuance of an 
arrangement with his firm, and in order to obtain an advantage 
to the firm. Moreover, Willems ratified these acts. The security 
held by Defendants over the property was not valid, but, even 
if valid, they could not retain the property against the Adminis-
trator General; Section 37 of Insolvency Ordinance 1884. Even 
if the Defendants were in possession of the Factory, their 
working of it was unlawful, and they are liable for whatever 
resulted from the working, even although they were not negli-
gent. 

Evidence was adduced in support of the Plaintiff's case. 
Dr. Belmonte for Defendants:—The gist of the action is 

wrong done by us. The proof has failed, for it is shown that we 
acted under colour of title. We held a lien on the property, and 
not only so but acted loco domini with his consent. We had 
possession with permission of the owner. That was our posi-
tion up to the insolvency of Da Costa. Upon that event there 
was no interruption of our possession. The Administrator Gen-
eral acquiesced in our remaining in possession, at least, was 
silent. Even if we refused to give up our possession, that was 
not wrongful for we did so in order to have our preferent right 
recognised. If the Administrator General had taken the pro-
ceedings the law prescribed we would have vacated at once 
under reservation of our right of lien. We were exercising a 
legal right with the knowledge and not against the will of those 
who could have prevented us. As to Willems, he is liable to his 
partner, not to third parties. Van der Linden, 575; Van der 
Keesel, 251; Pothier on Partnership, vol. II., p. 37, chaps. 2, 3, 
5 & 6, par. 2, Nos. 101 & 102. Moreover the damage is not 
sufficiently connected with the alleged wrong-doing; no negli-
gence is alleged; the mere working of the Factory cannot be 
taken as the cause of the 
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fire. We used it the same way as the owner, and with his 
knowledge. The Deed of Mortgage was valid notwithstanding 
the insolvency; it was made in fulfilment of a prior obligation. 

Dargan on same side cited Administrator General (re F. 
A. R. Winter) v. Templeton, S.C. 25 July 1872; Hayman v. 
Fisher, 1, Cowp. 117; Baxter v. Cox, 1 Barn & Ad., 152; 
Gladston v. Hadwin, 1, M. & G., 517; Wilson v. Balfour, 2, 
Camp. 579; Addison on Contracts, p. 592, 8th Ed.; Andries v. 
Taylor, 1, Moor, P.C., N.S., 379; Grotius, Bk, 2, Ch. 2, Sec. 4; 
also Ch. 48, Sec. 25; Field v. Carey, 11, C.B. 977; Cook v. 
Thomas, 24, W.R., 427. Farnum had possession from the time 
of his agreement with Da Costa, although Da Costa had the 
physical possession. Legal possession may be by proxy. This 
was so, long before the insolvency. We had the right also to 
possess by a deed of hypothec, and that was good so long as 
the Administrator General had not taken steps to have it set 
aside. It was necessary for the Administrator General to take 
possession actively. There is no provision of law requiring the 
holder to deliver voluntarily. 

Evidence in support of Defendants’ case was adduced. 
Hutson for Plaintiff in reply:—As to the lien said to have 

been constituted eo instante upon the advances being made by 
Farnum, the correspondence shews that there was then only a 
promise to grant a lien. No lien was created till the execution 
of the deed of hypothecation. Defendants’ possession was un-
der a bailment at the utmost if under any right, and the Admin-
istrator General determined that by demanding possession, he 
being entitled by law to have the possession. Pollock & Wright 
on Possession, p. 132. Da Costa upon being adjudicated insol-
vent ceased to have any power of continuing a bailment of the 
Factory. The Defendants’ possession ceasing to have any law-
ful foundation, a demand was not necessary to render its con-
tinuance, unlawful. Laches of the Administrator General, if 
there were any, could not confer rights on Defendants. Defen-
dants being wrongfully in possession no question of negli-
gence arises. The deed of hypothecation was void by Insol-
vency Ordinance, Section 45. Ex parte Hall, 
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19, Ch. D., 580; ex parte Griffith in re Wilcox, 23, Ch. D. 69; 
ex parte Hill, 23, Ch. D., 695. 

In pursuance of an arrangement entered into by consent, an 
enquiry took place before a Judge apart as to the value, as 
when the fire occurred, of the subjects of the action, during 
which the parties agreed that $24,000 should be taken as the 
value. Report was made to the Court and parties were further 
heard as to the assessment of damages, but no additional evi-
dence was offered. 

CHALMERS, C.J.:—The Plaintiff lays his claim on the alle-
gation that the insolvent estate of Da Costa which he repre-
sents, has suffered loss from the wrongful and unlawful acts of 
the Defendants, three such acts being enumerated :—1st: That 
the Defendants seized and took possession of the La Penitence 
Match Factory, and of the plant, machinery, and appliances 
therein, all belonging to the insolvent Da Costa; 2nd: That they 
continued in such possession against the Plaintiff; 3rd: That 
whilst in such possession they worked the Factory and carried 
on the business of making matches, and that whilst the Defen-
dants were so in possession of and working the Factory, the 
premises and all that was contained therein were destroyed by 
fire originating in the premises. 

There is no doubt upon the evidence that the property was 
destroyed upon 13th February 1891, about ten o’clock in the 
morning, by fire originating in the premises whilst the Factory 
was being worked, and the Defendant Farnum was as a fact in 
possession and carrying on the business of making matches; no 
serious question on this point has been made in the defence. 

It is also said that the Defendants knew that the carrying 
on of the business was hazardous and at any time likely to 
cause the premises to take fire. There is some evidence sup-
porting this statement. A Match Factory which existed on the 
same spot as the Factory which is the subject of this action, 
was totally destroyed by fire on 27th January 1890, and Far-
num & Company assisted Da Costa who was the owner of that 
Match Factory with funds upon its re-erection to procure ma-
chinery and set it in operation, and this is the root out of which 
the present proceedings have originated; it 
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appears also that Da Costa with Farnum's knowledge applied 
unsuccessfully to the local Insurance Companies to insure the 
new Factory, and that four or five days before the occurrence 
of the fire which destroyed the Factory, there had been a par-
tial outbreak of fire by the ignition of sulphur or phosphorus 
which was sufficiently serious to cause an alarm of fire and to 
cause the Fire Brigade to go to the place with their engines, 
although the fire was extinguished without the actual assis-
tance of the Brigade. But according to the view I take of this 
case I do not think that either the hazardous nature of the busi-
ness or the Defendants' knowledge of the risk are points on 
which it is material to find either affirmatively or negatively. 

The defence is a justification, and is in substance as fol-
lows:—It is said that the Defendant Farnum on request of Da 
Costa, gave him certain pecuniary assistance to import ma-
chinery for the Match Factory, it being a condition on which 
this assistance was given that Farnum should hold the machin-
ery in security for the price amounting to about $7,000 for 
which Da Costa became indebted, that in pursuance of this 
arrangement Mr. Farnum was given and held possession of the 
Factory subject to its being carried on by Da Costa; that on the 
4th December 1890, Da Costa executed a deed of mortgage of 
the machinery and plant of the Factory, such mortgage being a 
reduction into writing of the lien on the same previously given; 
that upon the execution of this deed Mr. Farnum continued 
holding possession and conducting the management of the 
Factory and machinery, and that whilst so in possession he 
carried on the Factory as a going business as he was obliged to 
do in the same manner as previously and with the greatest care. 
The Defendants further say that whilst Farnum was so holding 
and working the Factory and before payment of Da Costa's 
indebtedness, Da Costa was adjudged insolvent; that they filed 
a claim against the estate of Da Costa valuing their security for 
the plant and machinery, and offering to deliver the same to 
the Administrator General upon his dealing with the same as 
required by law; that the Administrator General delayed and 
neglected to deal 
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with the security and the Factory remained in the possession 
of Farnum who was obliged to carry on the business to prevent 
loss on the value of the business, plant and machinery, and that 
whilst the Administrator General neglected to deal with the 
security and with the premises containing the machinery, the 
premises and machinery were accidentally destroyed by fire. 

I shall state in the first place the conclusions of facts at 
which I have arrived on the evidence and then apply the law to 
the fact so ascertained. It is correct that Farnum assisted Da 
Costa to import machinery for the Factory on the understand-
ing that he should have security over the machinery. The 
averment that Farnum was given and held possession of the 
Factory, if it be taken as meaning that he was holding the Fac-
tory in the proper sense of possession animo rem sibi habendi, 
is not accurate. Here I wish to state once for all, that I believe a 
great deal took place between Farnum and Da Costa of the na-
ture of permission or sufferance on the part of the latter, ex-
plainable not only from the relation of debtor and creditor, but 
also from the great personal intimacy which subsisted between 
the parties. Such transactions of sufferance, or of licence, as 
would perhaps be the more correct expression, whatever might 
have been their effect as between the parties inter se, are not of 
account when the discussion is with the creditors of one of the 
parties who has become an insolvent. To this category belong 
the incidents of Farnum sending visitors to the Factory upon 
passes signed by him, of his being consulted about the putting 
up arid working of the machinery, of his making suggestions 
or giving directions about the employment of certain workers, 
of his sending his brother going and coming as it is described 
to the Factory to watch in his interest what was going on there. 
All through the transactions Da Costa had both the title of 
ownership and possession as owner, such as to entitle him to 
possessory actions against third parties; and supposing we go 
as far as to accept, as I think there is much reason to do, that 
Da Costa at the time in November which Farnum mentioned, 
asked the latter to undertake all the personal supervision of the 
Factory, Da Costa supplying the money 
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required for carrying it on, that was merely a deputation by Da 
Costa of supervising or controlling power, to be exercised on 
his behalf, with the view also no doubt that it should inure to 
the benefit of Farnum as the lender of the money. 

From the documents put in we best learn what were the 
rights conferred on the Defendants. The negotiations between 
Mr. Farnum and Da Costa were first reduced into shape in a 
correspondence commencing on 31st January 1890. The first 
letter is from Da Costa and refers to a conversation. The ar-
rangement he then offered to Mr. Farnum was a partnership in 
the Match Factory of equal profit and responsibility. There was 
no acceptance of this proposal, and by his letter of 12th March, 
Da Costa put the negotiation on a new basis, offering to give 
Farnum the agency of the matches and a lien on the machinery 
in respect of money advances he was to make to him and inter-
est on these advances. To this letter Farnum replied on the 
same day promising to endorse notes for Da Costa so as to put 
him in funds and provisionally approving the terms offered, 
“but it must be distinctly understood” he says, “that you will 
“execute a legal lien on the plant and buildings (if the latter 
“can be included) whenever I ask you to do so.” These letters 
contain an agreement as plain as words can express it to grant 
a security de futuro, but do not themselves constitute a secu-
rity. There is no trace of a conventional lien or other security 
having been constituted until the execution of the deed on 4th 
December 1890. It appears that on the faith of what was agreed 
in these letters, Farnum endorsed notes which were discounted 
for Da Costa's behalf and the latter proceeded to procure his 
machinery. Then, was there any tacit or legal hypothec or se-
curity arising out of the circumstances independently of con-
vention? There is a hypothec ex lege somewhat resembling this 
enjoyed by him who lends money for the repair of a house. 
Van der Keesel (417) says this hypothec does not extend to the 
case of lending money for building a new house, and Van 
Leeuwen (4, 9, 5.) supplies an explanation similar to that in the 
case of repairs on ships in that the money 
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lent for repairs is in effect for securing the safety of the whole 
house. Voet, 20, 2, 28. says the hypothec extends to the case 
where the new house is built in place of one totally burned or 
destroyed, but that is an exceptional case depending on a mu-
nicipal regulation for preventing unsightly gaps in the street 
architecture, and his authority is clear against the extension of 
tacit hypothecs for moneys lent either in the repair or im-
provement or purchase of other species of property. After 
treating of the hypothec I have just been referring to, he says: 
—Longe minus pignus legale quæritur illis, qui in aliarum 
rerum sive reparationem, sive meliorationem, sive emtionem 
crediderunt; quippe quibus necesse omnino, ut ex conventione 
jus pignoris sibi parent: 20, 2, 28. This right of hypothec is 
different from the right of retention (lien) which is inseparably 
connected with physical possession along with other requisites. 
I have found no authority supporting the view of there having 
been any hypothec independent of convention on the machin-
ery now in question. Any question of Farnum’s right of hypo-
thec arising ex lege could only be of importance as regards 
matters occurring previously to the execution of the deed of 
hypothecation and mortgage on the 4th December 1890, as that 
instrument put the rights of parties upon a conventional foot-
ing, superseding any merely tacit rights incompatible with the 
stipulations. The deed, prepared by Farnum’s legal adviser, 
and it must be presumed in accordance with his instructions, is 
very important, supplying as it does not only an exposition of 
the view the parties held of their legal position prior to its exe-
cution, but also of their intentions as to the position they 
should hold afterwards. The deed is between Mr. Da Costa of 
the first part, and John Parry Farnum, acting on behalf of Far-
num & Co., of the second part. Its recital shows it to have been 
executed in fulfilment of the obligation to grant a security un-
dertaken by Mr. Da Costa in the correspondence of 12th 
March, and equally it shows that both parties were aware that 
heretofore the matter of security had lain in promise only. Its 
operative clauses are these:—Da Costa binds himself to take 
up the notes aggregating $7,680, which had been 
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endorsed by Farnum & Co., and discounted on their behalf, in 
which obligation he binds himself and all his property, and in 
further security specially mortgages all the machinery and 
plant in the Match Factory; then it is stipulated that Da Costa is 
to have possession of the property mortgaged in regard to car-
rying on the Factory, and that he is to keep up the machinery 
and plant in good order and of its value as at the date of the 
mortgage, with power to him to remove any of the machines, 
replacing them by others of equal value or greater value, I and 
Da Costa is to keep the whole of the property comprised in the 
security insured against fire to its full value, and to assign to 
Farnum & Co. so much of the Insurance as covers the amount 
due to them, and Da Costa waives all rights of prescription. 
Then it is stipulated that in the event of Da Costa failing to 
observe the conditions incumbent on him Farnum & Co. may 
enter the premises, take possession of the hypothecated prop-
erty and carry it away or sell it on the premises and apply the 
proceeds of sale in paying the money due to them, paying over 
the surplus to Da Costa. Farnum and Co. may exercise this 
power of entry and sale upon Da Costa making default in pay-
ing any of the promissory notes. These clauses of entry and 
sale are very significant in the present contention, inasmuch as 
they clearly point out what were the powers which it was in-
tended Farnum & Co. should possess in the event of the de-
fault or insolvency of the mortgagor; they were to have powers 
of realising the security, but not of carrying on the business 
either on the mortgagees’ own behalf, or for any one else. An 
English case was cited, Cook v. Thomas, 24, W.R. 427, as 
showing the power of a mortgagee to carry on a going business 
in premises mortgaged to him. But it must be borne in mind 
that the effect of a mortgage under English law is essentially 
different from what it is under our law. In England a mortgage 
creates an estate in the mortgagee qualified only by the mort-
gagor's right of redemption; here it creates no estate, but only a 
nexus over the property. But I go further and say that even if 
under our general law of mortgage a mortgagee had power of 
carrying on a going business which he finds 
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established in the mortgaged premises, the intention of parties 
in this case appears so clearly that the power of the mortgagee 
should be only that of seizure and sale and of entry for those 
purposes, that there is no room for setting up any tacit or im-
plied power ; in accordance with the maxim expressum facit 
cessare tacitum; Spry v. Flood, 2 Curt, 365. This mortgage 
then conferred no right on Farnum & Co. to use the machinery 
or carry on the Factory. 

It is contended that whatever might be the powers it con-
ferred, the mortgage is void under Section 45 of the Insolvency 
Ordinance, 1884. I give no opinion upon this question, because 
it is unnecessary to determine it in the case before us, and also 
because it has not been very closely argued as a legal question 
upon the clauses of the Ordinance of 1884, and is raised I be-
lieve in another proceeding connected with Da Costa's insol-
vency. 

At the time the mortgage was executed a right, according 
to its terms, of entry for the purpose of seizure and sale of the 
machinery had accrued to Farnum & Co., since Da Costa had 
already made default in paying one of the notes. At this time 
Farnum, acting for Farnum & Co., stated to creditors of Da 
Costa who had become aware that he was in pecuniary diffi-
culties, that he had a lien on the Factory and was in possession 
of it. He told us that on the 8th December he sent his brother 
Mr. Ernest Farnum to the Factory, because questions had been 
made by the creditors as to the reality of his possession, and 
then on the 16th December he took the further step of stopping 
the machinery at the Factory and set it agoing again as by his 
own orders conveyed through his brother, as a more formal act 
of taking and asserting his possession and control. On 18th 
December, when the receiving order was made upon Da 
Costa's petition, Farnum informed the Administrator General 
that he had a lien over the Factory and held possession of it. I 
have had a good deal of difficulty in satisfying myself as to the 
extent to which Da Costa consented to the de facto possession 
and control of the Factory by Farnum. There is some degree of 
conflict in the evidence on this point. But Da Costa admitted 
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that he had no objection to Farnum sending his brother to the 
Factory, and that in fact he had a perfect right under their 
agreement as he understood to send anyone he chose; but he 
also stated that he did not consider there was any taking pos-
session as against himself. The conclusion I have arrived at is, 
as already indicated, that before the receiving order was made, 
there was a possession or holding of the Factory by sufferance 
of Da Costa which could not if the question were between Far-
num and Da Costa be deemed to have begun unlawfully. It is 
not worth while considering what was the position of Farnum 
as holding the possession in the interval between the receiving 
order and adjudication of insolvency, since the facts out of 
which the action has arisen occurred after the latter event, but I 
may say that the view I take of the enactments relating to the 
receiving order is that as they do not ipso jure avoid the 
debtor's own possession of his property, so they would not 
necessarily avoid the right of one to whom he had delegated 
possession, although the Administrator General had the right 
and the means of reducing all the debtor's property into his 
own possession if he thought fit to take the necessary steps. 

But when the adjudication took place on the 17th Decem-
ber, the situation was essentially changed. Immediately on ad-
judication the whole property of the insolvent vests in the Ad-
ministrator General for distribution amongst the creditors, 
(Sections 19 and 50). This implies that an end is at the same 
time put to all sufferance or delegated rights which the debtor 
may have granted with relation to the property of which he is 
vested. This would terminate Farnum's right as the mandatory 
of Da Costa supposing it could be put as high as that. A ques-
tion occurs here whether such a right would be terminated ipso 
jure by the adjudication of insolvency or only become voidable 
at the instance of the Administrator General. It is laid down by 
Pothier and by Story that “Bankruptcy of the Mandator oper-
“ates as a revocation of the authority of the Mandatory;” (Story 
on Mandate, 211); and as to agency the like doctrine obtains. 
Whenever there is a change of status 
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so that the principal is no longer capable of conferring an au-
thority, that authority generally ceases in the person to whom it 
has been given, as expressed in the maxim resoluto jure con-
cedentis resolvitur jus concessum. The reasoning in Drew v. 
Nunn, 4, Q.B.D., 664, is apposite to this subject. This was a 
case of avoidance of an authority by the insanity of the grantor, 
but the principle applies also in insolvency. “I think,” says 
BRETT, L.J., “that the satisfactory principle to be adopted is 
“that where such a change occurs as to the principal that he can 
“no longer act for himself, the agent whom he has appointed 
“can no longer act for him.” Again, “upon Bankruptcy the 
“Trustee becomes the principal.” Now that being so, any au-
thority that Farnum could have had as the Mandatory of Da 
Costa, supposing that there was such a relation between them, 
is cut down by the positive enactments of the Insolvency Ordi-
nance. The Administrator General is not in the position of an 
owner possessing plenum dominium; he has only a dominium 
qualified and restricted by the law of his office. He is prohib-
ited from carrying on any business of an insolvent unless with 
the consent of a Committee of Inspection or of the Court, (Sec-
tion 53), neither of which conditions existed in this case. This 
is an absolute prohibition which operates from the moment of 
adjudication. As the Administrator General thus could not 
carry on the business of the Factory, he could neither expressly 
nor tacitly authorise another to do so; accordingly, upon the 
adjudication, the carrying on of the Factory became no longer 
lawful, and this irrespectively of any positive steps taken by 
the Administrator General for declaring Farnum's rights—if he 
had any—at an end. What then was the position of Mr. Farnum 
upon the adjudication? He was holding and carrying on the 
Factory, dealing with the property as if it were his own without 
having any authority to do so. The mortgage conferred no such 
authority. The only right he had, if he had any to hold posses-
sion of, or to work the Factory, was merely as Da Costa's dep-
uty or Mandatory, and that right fell away the moment the 
right of the principal was determined by the adjudication. 
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Now as to the justification. It appears to be quite correct 
that Farnum asked the Administrator General to deal with the 
security he claimed as under Rule 12 of 2nd Schedule to the 
Insolvency Ordinance, and that the Administrator General de-
clined to deal with the security as preferent as he considered it 
invalid. So far there is no justification of the holding or work-
ing of the Factory. Then as to the Factory remaining in Far-
num's hands, what took place was to this effect: On the morn-
ing of the same day as the receiving order was made, Farnum 
with his legal adviser went to the Administrator General and 
informed him that he had a lien connected with the Match Fac-
tory for the amount of his advances thereon. The Administrator 
General told him that he would have to give up the property to 
him. Farnum did not dispute the Administrator General's claim 
to the property, but he explained that he had been advised that 
the force of his lien was dependent on the fact of his posses-
sion, and that he only wished the Administrator General should 
recognise the lien and its validity, and as a step in that direc-
tion that he was de facto in possession, he further told the Ad-
ministrator General that he would not resist Lis claim of pos-
session, but asked that it should be put forward in such a way 
that there would be a clear record that he was then in posses-
sion; in other words that the possession should be taken from 
him by process of law. Of course, it was perfectly in the Ad-
ministrator General’s power to have said “I refuse absolutely 
“to arrange anything with you; I demand the possession and 
“you will withhold it at your peril.” If he had replied in this 
way there would have been no doubt of Farnum's responsibil-
ity for whatever occurred afterwards. But with a good natured 
amiability and desire to make matters go smoothly, no way 
blameable, per se, and only regrettable from after events, the 
Administrator General acceded so far to Farnum's wishes; a 
sort of a plan of campaign he tells us was arranged; he was to 
ask for possession at the Factory, and if refused possession as 
he knew he would be, he was to apply to the Court for an order 
on Farnum to deliver the possession. Most unfortunately, and 
for no reason for which the Defendants 
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are in any way responsible no order was applied for, or put 
into operation. I am not prepared to say that it was ultra vires 
of the Administrator General to undertake to deal with a claim 
of right in the way he did, and if only the possession of the 
Factory had been concerned and not the use of it, it would 
have been extremely difficult to hold that the Defendants were 
continuing in the possession against the Administrator General 
so long as he did not use the legal method of compulsitor he 
had undertaken to use. If it was not actually a promise, it was 
something so like a promise, that it would be very difficult to 
hold that Farnum was not entitled to rely upon it as such. The 
most doubtful question here would be how long would the De-
fendants be justified in retaining possession upon such a prom-
ise when there was delay in carrying it out. But the matter does 
not rest in possession. Farnum also used the machinery and the 
whole of the Factory for the purpose of making matches as if 
he were the owner. This cannot be supported on any right 
given by the mortgage as we have already seen; it cannot be 
supported on any sufferance or man-date by Da Costa, because 
all such rights were ended by the insolvency, and it cannot be 
supported on any implied permission from the Administrator 
General, for he was not in a position in which he could either 
explicitly or implicitly give permission to use the Factory. Fur-
ther, the Defendants have not proved their allegation that they 
were obliged to carry on the Match Factory, nor have they 
even given any tangible evidence in support of that allegation. 

Upon the facts as they thus come out finally upon the evi-
dence, I take it there is no doubt as to the legal position of the 
Defendant Farnum. Wherever a person by intentional inter-
meddling with the property of another, causes patrimonial in-
jury to such other person, the person so intermeddling is liable 
in recompense unless there is some legal justification for his 
act. “Broadly speaking, we touch the property of others at our 
“peril, and honest mistake in acting for our own interest, or 
“even an honest intention to act for the benefit of the true 
“owner, will avail us nothing if we transgress”; Pollock on 
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Torts, p. 272; Hollins v. Fowler, L.R., 7, H.L. 752; Hiort v. 
Bott, L.R. 9, Ex. 86. Such an intermeddling causing injury is a 
delict under the developed Roman law as it is under the Eng-
lish law, and in both systems is a cause of action without 
averment of negligence. In the earlier law the idea of punish-
ment of the wrong-doer was prominent. At the date of the Lex 
Aquilia, that idea was scarcely so much as co-ordinate with the 
idea of recompense, whilst in the more modern system the idea 
of recompense has come prominently in the foreground, super-
seding in great measure, although it were incorrect to say it 
superseded in all circumstances, the idea of punishment. But 
the mere interfering with another's right, even if there be no 
appreciable result, is injuria quod non jure fit. Looking to the 
circumstances of the present case I think the assessment of 
damages should be most strictly limited by the principle of 
recompense. 

I think it right to remark although it has not been made a 
point in the defence that the Plaintiff does not allege that the 
burning of the factory was the result of the Defendant's posses-
sion and working. It did not lie on him to allege this. If Mr. 
Farnum was wrongfully working the factory, as upon the evi-
dence I have no doubt he was, he was prima facie responsible 
for whatever should happen, and the onus lay on him to show 
if that were the case that the fire and destruction of the prop-
erty occurred in some way so unconnected with his working of 
the factory that it was not justly attributable to that working. 

Only a very few words are necessary as to the position of 
the Defendant Willems. The defence founded on the partner-
ship en commendite has failed. There is much room for doubt 
whether the mere registration of the contract of partnership 
between Farnum and Willems without particular intimation 
such as would notify the commercial world that Farnum & 
Company was a partnership en commendite was sufficient to 
confer that exceptional status on the firm. Be that as it may, it 
has clearly appeared that Willem's incognito and abstention 
from interfering with the business of the firm, which were put 
forward as the very grounds and essential conditions of 
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the immunity of the partner en commendite, have not been 
maintained. On the contrary it is shown that Willems has done 
at least one unequivocal partnership act in the ordinary manner 
of a partner and that other partnership acts were done by Far-
num in which Willems' membership of the firm was disclosed 
without qualification or limitation. Moreover such authorities 
as exist respecting this kind of partnership seem to contem-
plate the restriction of liability in contracts rather than in torts. 
Not one authority has been cited as even tending to show that 
there is immunity in torts. It is difficult indeed to understand 
how, upon principle, any stipulation between two parties even 
if made known in the most public manner could relieve either 
of them in case of a wrong done to a third party from any li-
ability for such wrong to which ex hypothesu he would other-
wise have been subject. This branch of the case is not how-
ever, of practical importance, since if it be assumed that Wil-
lems has all the immunity claimed for him as partner en com-
mendite, his liability as such extends ex concessis to £15,000, a 
much larger sum than is claimed in this action. 

As regards Willems' liability as a partner apart from the 
extent of that liability, there seems no reason to believe that he 
personally joined in the tort done by Farnum, but he is within 
the rule as to liability. “Torts may arise in the course of the 
“business of the partnership for which all the partners will be 
“liable although the act may not in fact have been assented to 
“by all the partners.” Story on Partnership, p. 166. The princi-
ple, as is well known, is that a man by entering into partnership 
with another makes that other his agent for all purposes within 
the scope of the partnership business, and accordingly is liable 
for all the agent does in pursuance of his agency; See also 
Lindley on Partnership, p. 148, and Pollock on Torts p. 72 et 
seq. The evidence shows that the whole transaction with Da 
Costa with regard to the Match Factory was a partnership 
transaction of Farnum & Co., and the steps taken for securing 
the lien by possession of the machinery, and finally the carry-
ing on of the Factory were intended for 
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the benefit of the firm and would have inured to the firm if 
they had turned out successfully. In this state of the facts it is 
clear that the partners are collectively liable, and that a sen-
tence should go against them in the form in which it has been 
asked for. 

It was agreed by a joint minute of consent between the par-
ties that the value of the Factory, plant, machinery and appli-
ances, therein should for the purpose of this cause be enquired 
of separately from the other questions and issues involved in 
the cause before a Judge sitting apart who should report his 
findings to the full Court, the Court being at liberty to give 
effect to such findings or to draw inferences therefrom. The 
result has been that the parties have themselves agreed before 
the Judge apart that $24,000 be taken as the value of the sub-
ject of these proceedings. A question has been raised by the 
Defendants' Counsel as to whether this sum should be the 
measure of damages, and he has been heard thereon. The pur-
pose of the proceeding before the Judge apart was to ascertain 
the value of the subjects such as would have been realizable 
for behoof of the estate but for the occurrence of the fire. In the 
absence of all evidence tending to shew that the computation 
should be either less or more than the sum agreed on, we must 
adopt that as the measure of the damage, reduced however, by 
$650, realized to the estate by the sale of the debris of the 
building and machinery. This sum it is said has been already 
allowed for in arriving at the agreed on sum, but the Plaintiff's 
Counsel consented that it should be deducted from that sum at 
the risk of its being allowed for twice, so as to obviate any 
question on the point. There will accordingly be sentence for 
$23,350. 

The opinion I have read, although I am of course alone re-
sponsible for its form and expression is, I believe, substantially 
concurred in by all the members of the Court. 

ATKINSON and SHERIFF, J.J., concurred.  
Attorney for Plaintiff, G. W. Hinds.  
Attorney for Defendants, J. A. Murdoch. 
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DAVSON v. ADMINISTRATOR GENERAL REP.  
LESSIEUR. 

Insolvency Ordinance 1884—Transfer of Proceedings—
Jurisdiction. 

A motion in an insolvency proceeding in Berbice will not lie in 
Georgetown unless the proceedings are transferred. 

Where there is no jurisdiction to hear and determine, the Court 
can make no order. 

Consent to hear proceedings in Georgetown without an order of 
transference, does not cure the defect. 

Motion to reverse decision of Administrator General re-
jecting claim of Movers on estate of Lessieur who was insol-
vent in Berbice. The application for Receiving Order was filed 
in Berbice. 

Dargan for Administrator General:—We are willing to 
admit certain facts so that the witnesses should not be brought 
from Berbice. 

The Clerk of the Court (Mr. E. A. V. Abraham) brings to 
the notice of the Court that the papers relating to the insol-
vency were lodged as of record in the Berbice office. 

McKinnon for Movers:—This is so, but we have made the 
motion returnable at Georgetown. 

Curiae, per CHALMERS, C.J.:—Looking at the Insolvency 
Ordinance, Rule 7, Secs. 3 &4, and Rule 15, there is no doubt 
but that the records of each County are distinct, and there must 
be a transference of proceedings before the matter can be heard 
in Georgetown. 

McKinnon:—I submit that the filing of a motion in 
Georgetown for a matter in Berbice is permissible. 

Court:—It arises out of a proceedings in Berbice and the 
motion must in the first instance be filed in Berbice where 
there is no transfer of proceedings. 

Dargan:—We consent to the matter being heard here, and 
will take short notice. 

Court:—Consent cannot over-ride the law. 
Dargan:—We will formally move that the motion be dis-

missed with costs. 
Court:—We have no jurisdiction. 

3 March, 
1892.
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ADMINISTRATOR GENERAL, REPRESENTING  
NUNES v. NUNES. 

Administration Ordinance 1887—Liability of "other person." 

Under the Administration Ordinance 1887, s. 7, the words, “The 
“Court may direct such other person to be served with a citation,” 
includes any person who has intermeddled with the estate. 

John Nunes died leaving a last Will and Testament by 
which he left Leonora Augusta Nunes Executrix. She got the 
proceeds of a policy of Assurance and handed the same to one 
Sylvestre Dos Santos who knew at the time that it was money 
belonging to the deceased's estate. The Administrator General 
was appointed Administrator on the petition of a creditor of the 
estate of John Nunes, and he summoned Leonora Augusta 
Nunes' to account for the insurance money. It was proved that 
she had left the colony assisted by Sylvestre Dos Santos. 

Held that the Court had jurisdiction to summon Dos San-
tos, and to direct him to pay into the Registry the amount re-
ceived by him. 

Hutson for Defendant Nunes:—My client has left the col-
ony and criminal proceedings have been taken against her. I 
submit that these matters should be left open in the meanwhile. 

ATKINSON, J.:—I do not see this; the criminal proceedings 
are not the same as in this case which is simply one to pay 
money into the Registry of Court. 

Dargan for Administrator General:—These proceedings 
are brought under 17 of 1887, s. 5, s.s. d., by the Administrator 
General who was appointed Administrator under order 2nd 
March 1892. We will prove the Will of John Nunes; that 
Leonora Nunes was Executrix; and that she drew the insurance 
money on the life of John Nunes and gave it to Sylvestre Dos 
Santos in contemplation of marriage, leaving the minor chil-
dren and creditors of John Nunes unpaid. 

Evidence as to these facts was adduced. 
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Dargan:—Under 7th Sec. of the same Ordinance, I ask 
that Sylvestre Dos Santos be cited. 

Clark for Sylvestre Dos Santos:—The Court has no juris-
diction. The Administrator General has no power to proceed 
under 17 of 1887, s. 5, s.s. d. 

Dargan for Administrator General:—Administrator Gen-
eral under 15 of 1887 can only represent certain estates as 
Administrator General. Under 17 of 1887 he represents the 
estate as Administrator, and therefore can bring this matter. 

The Court granted the order to cite Sylvestre Dos Santos. 
ATKINSON and SHERIFF, J.J.:—This is an application under 

Sec. 7, Ord. 10 of 1887, by the Administrator General as Ad-
ministrator of the estate of John Nunes, deceased, for an order 
for the payment of money into Court in terms of Sec. 5 (d) of 
that Ordinance. It is objected that the Administrator General 
has adopted a wrong proceeding and should have acted under 
Section 113 of the Administrator General's Ordinance of 1887, 
which enacts that the Administrator General may apply “for 
“directions in relation to any matter arising in the administra-
“tion of any trust under his administration.” But this is not a 
case in which that officer needed directions. His duty was 
plain—to take immediate steps to recover the moneys belong-
ing to Nunes’s estate, which the Executrix had it was alleged, 
illegally transferred to Dos Santos. 

Moreover, the estate of John Nunes, deceased, is not an es-
tate that devolved to the administration of the Administrator 
General under Ordinance 8 of 1887. Estates that so devolve are 
enumerated in section 11, and this is not one of them. The 
Administrator General is not therefore administering this estate 
under that Ordinance. He is dealing with the estate as an Ad-
ministrator appointed by the Court for the protection of the 
estate in pursuance of the provisions of Section 5 of the Inheri-
tance Ordinance 9 of 1887, and has to administer it, not as an 
estate coming into his hands in pursuance of Section 11, Ordi-
nance 8 of 1887, but in terms of Section 9, Ordinance 9 of 
1887, as if he had been 
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appointed Executor, and, if there is a Will, “in accordance with 
“the terms and provisions of the Will.” 

It was argued, indeed, that the Administrator General, 
here, was not a “person” within the meaning of Section 7, Or-
dinance 10 of 1887, which relates to applications made by “a 
Guardian, Curator, Executor, or other person aforesaid.” The 
word “aforesaid” clearly points to Section 3 which after refer-
ring to a Guardian, Curator, an Executor and an Administrator, 
adds, “and every person who is appointed or required to ad-
“minister the property of another “for the benefit of such 
other.” This exactly describes the position of the Administrator 
General in this case as the Administrator appointed under Sec-
tion 5, Ordinance 9 of 1887, to administer the estate of John 
Nunes, deceased. 

Then it was said that Dos Santos was not a “person” within 
the meaning of the last clause of Section 7, Ordinance 10 of 
1887, which enacts that “the Court may direct such other per-
“sons to be served with a citation under the Ordinance or with 
“notice of the application as the Court may think fit.” It was 
argued that “such other persons” must be there read as refer-
ring to the “other person aforesaid,” mentioned in the clause 
immediately preceding. That cannot be, because that clause 
itself, expressly directs service to be made, in the case men-
tioned, on the “other person aforesaid.” There was no need 
therefore, to provide again in the very next sentence for service 
upon him. Hence the “other persons” to be cited in pursuance 
of the last clause are manifestly, such persons other than him 
“as the Court may think fit.” 

As to Sylvestre Dos Santos, according to the evidence 
taken the other day, it would seem, if that evidence is true, that 
he received from the Executrix moneys belonging to her testa-
tor's estate, paid them into his own Bank account, and applied 
them to his own uses—he having no claim whatever against 
the testator's estate, or to the moneys as such. If that be so, he 
took those moneys clothed with a trust; was as much bound to 
account for them as the Executrix herself, and was without 
doubt a person whom it was the duty of the Court 
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to cause to be cited under the provisions of the last clause of 
Section 7, Ordinance 17 of 1887. 

The following is the final decision in this matter:— 
ATKINSON and SHERIFF, J.J.:—This is an application by 

way of petition under the Administration Ordinance 17 of 
1887. 

On the 4th October 1891. John Nunes who had carried on 
a bakery business in Georgetown, died, leaving five children, 
three of whom are minors. By his Will, John Nunes left their 
legitimate portion to four of his children, including the minors, 
and the residue to his sister Leonora Augusta Nunes, whom he 
appointed his Executrix and Guardian of his minors. The Ex-
ecutrix neglected to file an inventory, and the two children 
who were of age petitioned the Chief Justice and, by order 
dated 19th February 1892, the Administrator General was ap-
pointed Guardian over the persons and property of the minors. 
with authority to institute such proceeding as might be neces-
sary for the protection of their interests. 

The testator's debts amounted to some $1,500, and the Ex-
ecutrix, Leonora, offered the creditors ten per cent, of their 
claims, alleging that her testator's estate was unable to pay 
more. This was not accepted. Manoel Francisco, the largest 
creditor, his claim amounting to $715 18, petitioned the Chief 
Justice in pursuance of Section 5 of the Inheritance Ordinance, 
16 of 1887, to appoint the Administrator General as Adminis-
trator of the estate, stating that it was untrue that the estate 
could not pay more than ten per cent., as the deceased at the 
time of his death was insured in the New York Life Assurance 
Company for $3,000. The petition was referred to the Execu-
trix for report. She did not report, and by order of Court dated 
2nd March, the Administrator General was appointed such 
Administrator. 

On the 19th February, the Administrator General sent for 
the Executrix, Leonora, and demanded the property from her 
but got nothing then. He asked her about the $3,000 insurance 
money, and she said she had spent it in clothes, in eating, and 
in medicine. Subsequently she gave him over the baker's shop 
which realised less than $100. On the 20th February, the Ad-
ministrator General 
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as Guardian of the minors, presented a petition to the Chief 
Justice, stating that the Executrix, Leonora, had obtained from 
the Agent of the New York Life Assurance Company a draft 
on the head office; that she had sold it to the B.G. Bank; that 
the proceeds, $2,977, were then and there placed to the credit 
of one Sylvestre Dos Santos to whom she was about to be mar-
ried; that in the ante-nuptial contract a sum of $3,000 was 
placed in the inventory as belonging to Dos Santos, which was 
believed to include the proceeds of the draft; that Leonora and 
Dos Santos were (he was informed) about to leave the colony 
by the s.s. Nonpareil; that the conduct of Leonora was fraudu-
lent and calculated to injure the. creditors; and that she and 
Dos Santos were acting in collusion, and he prayed the Chief 
Justice to issue an order to the Manager of the B.G. Bank not 
to pay out the sum so placed at the credit of Sylvestre Dos San-
tos. Meanwhile, the Administrator General had himself written 
to the Manager claiming the money and requesting him not to 
pay out the money, pending the petition. The Manager gave 
instructions to that effect, and payment of a cheque for $1,100, 
dated 23rd February 1892, signed by Dos Santos, was refused. 
No order was placed on the petition, the Administrator General 
being informed, as he says, that he had adopted a wrong pro-
ceeding, and that he should have petitioned for an interdict. 
The Administrator General did not petition for an interdict. 
Dos Santos threatened the Bank with legal proceedings, and 
the Administrator General, when applied to, gave the bank 
leave to pay. 

On the 14th March 1892, the petition which is the founda-
tion of these proceedings, was presented to this Court in pursu-
ance of Section 5 (d) of the Administration Ordinance 10 of 
1887, praying the Court in terms of Section 5 (d), to order 
Leonora Augusta Nunes to pay into the Registry of Court, the 
sum of $2,977 50 to and for the use of the estate of John Nunes 
(deceased). The Respondent had been duly cited, but did not 
appear. Counsel who had been retained on her behalf stated 
that he understood she had left the colony. It seemed that a 
charge had been made against her for neglecting to 



 99
OF CIVIL JUSTICE. 

file an inventory, to which she had not appeared, and a warrant 
had been issued for her apprehension. 

The petition came on for hearing before this Court and evi-
dence was gone into. At the close, the Petitioner's Counsel 
asked the Court in pursuance of the last sub-Section of Section 
7, to direct a citation to be served on Sylvestre Dos Santos, and 
the order was made accordingly. This citation was returnable 
on the 5th inst., and on that day the matter was gone into. Cer-
tain preliminary objections were taken by Dos Santos's Coun-
sel, which were over-ruled for reasons stated at the time. Evi-
dence was then taken from which it seems that Dos Santos and 
Leonora, having been acquainted for some two or four weeks, 
agreed to marry; that when she had got the draft he accompa-
nied her to the B.G. Bank; and that the proceeds of the draft, 
$2,977 50, were, with her consent, placed to the credit of the 
account which Dos Santos then opened in his own name. This 
took place on the 25th of January, and next day an ante-nuptial 
contract between them was executed before a Sworn Clerk, in 
which $3,000 is set down as belonging to Dos Santos. He ad-
mits that this represents the $2,977 50 he got from Leonora. 
On the following day be drew out $1,200, and kept on drawing 
out and paying in as if the money were his own. The marriage 
for some reason or other did not come off—he says they quar-
relled. As to the money, Dos Santos says the amounts drawn 
out were all for Leonora and professes to account for the whole 
sum by saying that on the 13th of March he paid her $1,300, 
and that on the 15th she gave him a receipt for $3,000 as “in 
“full payment of all demands, being for money lent him on the 
“26th of January 1892.” Two witnesses state that they saw 
Leonora sign this receipt, but that no money passed. This re-
ceipt is somewhat inconsistent with Dos Santos's statement in 
cross-examination, “she gave me the money because we were 
“going to be married. She said she was insolvent and could not 
“get the money put in her own name, so she gave me the 
“money as a present”. 

There is not a shadow of doubt that Leonora Augusta 
Nunes has left the colony, and that Dos Santos aided her 
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in escaping. On the 17th of March, he paid $50 to the consign-
ees of the barque Filisberta for the passage of one Mary De 
Freitas. Next morning between four and five o'clock, Dos San-
tos was at Leonora's place, and a cart engaged and paid for by 
him, came and took away two chests belonging to her. These 
chests were carried to the store of the consignees, off which 
the barque was lying, and were there received by Dos Santos, 
it not yet being five o'clock. He started for Bartica at half-past 
eight by steamer; the barque left the wharf on her voyage to 
Madeira at half-past nine. There was no Mary De Freitas on 
board, and Leonora has never been seen since. Dos Santos says 
he took the passage for a girl with whom he had lived, not a 
Portuguese, whose name was Emma—to whom he had not so 
much as spoken about her going. Then he says it was for either 
her or Leonora, and at last admits that he believes Leonora has 
gone in the Filisberta. It is manifest that Dos Santos having 
arranged to get Leonora out of the colony, thought it would be 
a a good stroke of business to get her to give him a receipt as 
for the money, hoping thus to get rid of his liability with re-
spect to it. We are satisfied upon the evidence that the money 
or the greater part of it has been appropriated by Dos Santos 
for his own purposes. 

On this state of facts there can be no question that both 
Leonora Augusta Nunes and Sylvestre Dos Santos are liable to 
make good this sum of $2,977 50 to the estate of John Nunes, 
deceased. An Executor is bound to account for the property of 
the testator which comes into his hands, and is, therefore, in 
the position of a trustee. If an Executor in violation of his duty 
fraudulently disposes of any part of the testator's property, 
such property is, by operation of law, clothed with a trust in 
the hands of the receiver—a constructive trust, to use an Eng-
lish term, is created, and the receiver is equally accountable 
with the Executor. 

Under Section 5 (d) of the Administration Ordinance 10 of 
1887, the Court has power to order “the payment into the Reg-
“istry of Court of any money in the hands of the Guardian, Cu-
“rator, Executor, Administrator or other person aforesaid.” It is 
plain that under this 
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Section the Court can order Leonora Augusta Nunes to pay 
this money into Court; but it is said that Sylvestre Dos Santos 
is not an “other person aforesaid” within the meaning of the 
Section. These words refer to Section 3, which after mention-
ing a Guardian, Curator, Executor or Administrator, adds “and 
“every other person who is appointed or required to administer 
“the property of another for the benefit of such other person.” 
Having by his own act placed himself in a position in which he 
had to deal with trust moneys, it may not unreasonably be said 
that Dos Santos is a person required by law to deal with those 
moneys for the benefit of the persons legally entitled to them. 
And Leonora Augusta Nunes having been cited as an Execu-
trix in terms of the Section, and it appearing at the hearing that 
Dos Santos had got possession of the money which Leonora 
Augusta Nunes was called upon as such Executrix to pay into 
Court, he was, therefore, properly cited by order of the Court, 
in pursuance of the power given by the last clause of Section 7, 
enabling the Court to direct such other persons to be served 
with a citation as the Court may think fit. The clause was in-
tended to meet cases of this description. If there were not such 
a power, the very object of the Ordinance in this respect would 
be defeated. An Executor, possessing nothing of his own, 
might pay away the estate's moneys to a third person, and the 
order of the Court being directed to a man of straw might prac-
tically be useless—as in the present case. 

We have here, then, an application by way of petition un-
der Section 7, and both Leonora Augusta Nunes and Sylvestre 
Dos Santos have been duly cited to appear upon the applica-
tion—not as witnesses but as parties. Section 14 empowers 
“the Court upon any such application,” to “pronounce such 
“judgment or order * * * as the nature of the case may re-
“quire.” 

We do, therefore, order Sylvestre Dos Santos to pay into 
the Registry of Court the sum of $2,977 50 with interest on the 
said sum from the 25th day of January 1892, at the rate of six 
per cent. per annum; and we do further order Sylvestre Dos 
Santos to pay the cost of these proceedings. 

1892 

ADMINISTRA-
TOR 

GENERAL 
v. 

NUNES.
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SUPREME COURT 

Leonora Augusta Nunes having left the colony, we do not, 
at present, make any order as regards her. 
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